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COKFBISQtO 

EEPOETS    OF    CASES 

<n  tbt  flaunt  of  lottm.  In  tht  $rCbp  €omtil, 
anb  (n  tbt  (Ssptiiiequtr  €f)nxttbtv ; 

»  THE 

(Sourt£(  ot  ^finnttr^  anti  SaniirupUp; 

IN  TKB  0OCBT8  OP 

emtn*ii  d&tnti)  anb  tf^t  Safl  Courts  Common  fltui, 

IN  THX  COrST  FOB 

Crolon  Ca£(esi  ilesierbttii ; 

{n  €f>t  W^  Court  of  ^mfraltp^  C{)t  Court  of  $robat(> 

€bt  Court  for  IB^borct  anlr  iHatrCmonial  ^matUt  ntitt 

€f)t  ettUaiUfiUtul  Courts ; 

MICHAELMAS  TEBM,  1873,  to  MICHAELMAS  TERM,  1874. 

He  Eotut  of  Lard*  Ca»t*  are  i»  the  Chanctty  and  Common  Law  Volumei  rttpecHve^/ ;  the  DeoieioM 
M  Um  Kxehegpitr  Chamber  mU  be  found  with  the  Beporti  of  Caeet  in  the  respective  Courts  from  which  the 
Errort  and  AmeaU  eome;  the  JvpeaU  from  Remmng  Barrittere  are  in  the  Common  Pleat;  and  the 
County  Court  Appeals  are  in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer  respectively. 

TsBsa  Casbs  (Eamrr  ano  Cokxon  IiA-w)  fobh  T-wo  Cistikct  Voi.xnas  of  Bepobm. 

Thb  Ca9bs   bzlatiko  to  thb  Foob  Laws,   trb  Cbiminai.  Law,  akd  othbb   subjikts  cuisflt 
comracTKD  WITH  THB  DUTIES  ASS  OFFICE  OF  MAOISTBATES,  abb 

BBPABATKLT  ARBAMOKD,  AMD  FOBX  A  DISTINCT  VOLVHB  OF  BkFOBTS. 


Thb  PBIVY  COUNCIL  CASES,  thk  PROBATE  CASES  and  DIVORCE  AND 

HATBIUONIAL  CASES,  thb  ECCLESL^TICAL  CASES,  and  thb 

ADMIRALTY  CASES,  abb  sbfabatelt  abbamobd, 

AND  FOBK  Distinct  Vozvias  or  Bbpobts. 


TBE  BEPOBW  ABE  EDITED  BY 

MONTAGU  CHAMBERS,  Esq.,  one  of  Hbe  Majesty's  Cotosei., 

FRANCIS  TOWERS  STREETEN,  Esq., 

AND 

FBEDEBICK  HOARE  colt,  Esq.,  Babbistebs-at-Law. 
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NEW    SERIES,  VOL.  XLIII. 


LONDON: 

FBINTBD  BT   SFOTTIS'WOODE  and  CO.  NBW-STRBBr  SQCABB. 

tVSLSBESD  BY  EDWARD  BRET  INCE,  6,  QUALITY  COXTRT,  CHANCERY  LANE. 
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NAMES  OF  THE  BARRISTERS 
BY    WHOM    THE    CASES   ARE   REPORTED. 


Sn  t^e  l^ouse  of  'Eorlis, 

EDMUND  STORY  MASKELYNE,  Esq. 

Sn  ^t  ^tibs  (iPountfl, 
EDWARD  BULLOCK,  Esq. 

In  tte  TLoxH  Cj&ancellor's  (!Pourt,  anU  tit  ILorlis  justices'  (S^ntt, 

CHARLES  EDWARD  HAWKINS,  Esq., 

EDWARD  THURSTAN  HOLLAND,  Esq.,  and  CHARLES  T.  MITCHELL,  Esq. 

2^  Deeitions  in  Error  and  on  Appeal  in  the  Court  of  Exchequer  Chamber  are  reported  by  the 
Barrittera  vdto  report  the  Cases  in  the  respective  Courts  from  whuJi  the  Errors  and  Appeals  come. 

WHiLIAM  FRANCIS  PHILLPOTTS,EsQ.,  and  AMHERST  DANIEL  TYSSEN,E8Q. 

(Eottrt  of  tje  jfltst  FUt  GDJancellor, 
HENBT  ROBERT  YOUNG,  Esq.,  and  CHALONER  W.  CHUTE,  Esq. 

Gtourt  of  ttie  ^ttontf  Vitt  (B^anttWax, 
WILLIAM  WORSLEY  KNOX,  Esq.,  and  GEORGE  J.  FOSTER  COOKE,  Esq. 

(iDourt  of  t]be  ^l^ittr  Ftce  (S^itantellor, 

DAVID  PITCAIRN,  Esq.,  and  GEORGE  HARRIS  LEA,  Esq. 

(iDoutt  of  iSanikruptts, 
DAVID  PITCAIRN,  Esq.,  and  GEORGE  HARRIS  LEA,  Esq. 

(E^utt  of  ®ueen's  90entt,  antr  tjbe  33aU  QLovxt, 

ROBERT  SAWYER,  Esq.,  ARTHUR  PAUL  STONE,  Esq, 

And    (in  the  Bail  Coubt)    THOMAS    SIRRELL    PRITCHARD,    Esq. 

(iDourt  of  (S^ommon  $Ieas, 

WILLIAM  PATERSON,  Esq.,  and  JOHN  EDWARD  HALL,  Esq. 

(iDouTt  of  15xtfiequer, 
JAMES  M.  MOORSOM,  Esq.,  and  JOHN  ROSE,  Esq. 

€ovxi  fot  (iDrofon  (&a%t»  ISititxbtliy 
THOMAS  SIRRELL  PRITCHARD,  Esq. 

<!roart8  of  probate,  antr  Btborte  mti  il^latifmonlal  OTauses, 
GEORGE    HENRY    COOPER,    Esq.,  and   GEORGE    CALLAGHAN,  Esq. 

|^{gb  ®ouTt  Of  ^trmfraltB, 

ROBERT  ALBION  PRITCHARD,  Esq.,  D.O.L. 

XctUsfastftal  ®ases, 

GEORGE  CALLAGHAN,  Esq. 
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JUDGES  AND  LAW  OFFICERS. 

mCHAELlIAS  TERM,  1873,  to  MICHAF.f.MAfl  TERM,  1874. 


m  THE  COURTS  OP  CHANCERY. 

The  Right  Hon.  Lobd  Selbobne,  Lord  High  Chancellor. 

The  Right  Hon.  Lobd  Caibnb,  Lord  High  Chancellor. 

The  lUght  Hon.  Sir  WiliiIAH  Milboubnb  Jahes,  E[nt.,  Lord  Jostioe. 

The  Right  Hon.  Sir  GsoBaE  Hellish,  Knt.,  Lord  Jostice. 

The  Right  Hon.  Sir  Oboboe  Jessel,  Master  of  the  Rolls. 

The  Hon.  Sir  Richabd  Malims,  Knt.,  Vice  Chancellor. 

The  Hon.  Sir  James  Bacon,  Knt.,  Vice  Chancellor. 

The  Hon.  Sir  Chables  ECall,  Ent.,  Vice  Chancellor. 


IN  THE  COURT  OP  BANKRUPTCY. 
The  Hon.  Sir  Jaues  Bacon,  Knt.,  Chief  Judge. 


IN  THE  COURTS  OP  PROBATE  AND  MATRIMONLAL  CAUSES. 
The  Right  Hon.  Sir  James  Hannen,  Knt. 

IN  THE  HIGH  COURT  OP  ADMIRALTY,  AND  IN  THE 

ECCLESIASTICAL  COURT. 

The  Right  Hon.  Sir  Robebt  Joseph  Phillimobb,  Knt. 

IN  THE  COURT  OF  QUEEN'S  BENCH. 

The  i^htHon.  Sir  Alexanceb  J.  E.  Cockbubn,  Bart.,  Q.C.B.,  Lord  Chief  Justioo. 

The  Hon.  Sir  Goun  Blackbubn,  Knt. 

The  Hon.  Sir  John  Mellob,  Knt. 

The  Hon.  Sir  Robebt  Lush,  Knt. 

The  Hon.  Sir  John  Richabd  Quain,  Knt. 

The  Hon.  Sir  Thomas  Dickson  Abchibald,  Knt. 


IN  THE  COURT  OP  COMMON  PLEAS. 

The  Right  Hon.  Lobd  Coleeidge,  Lord  Chief  Justice. 

The  Hon.  Sir  Henbt  Sinoeb  Keatino,  Knt. 

The  Hon.  Sir  William  Baliol  Bbett,  Knt. 

The  Hon.  Sir  William  Robebt  Gbote,  Knt. 

The  Hon.  Geoboe  Denman. 

The  Hon.  Sir  Geobos  Essex  Honyuam,  Bart. 


IN  THE  COURT  OP  EXCHEQUER. 

The  Right  Hon.  Sir  PmRoT  Kellt,  Knt.,  Lord  Chief  Baron. 

The  Hon.  Sir  Samuel  Mabtin,  Knt. 

The  Hon.  Sir  Geoboe  William  Wilshere  Bbauwell,  Ejit. 

The  Hon.  Sir  Gillebt  Piqott,  Knt. 

The  HoiL  Sir  Ahthont  Cleasbt,  Knt. 

The  Hon.  Sir  Chables  Edwabd  Pollock,  Knt. 

The  Hon.  Sir  Richabd  Paul  Ampblett,  Knt. 

Sir  Henbt  James,  Knt.,  Attorn^  General. 

Sir  Richabd  Bagoallat,  Knt.,  Attorney  General. 

Sir  William  Vebnon  Habcoubt,  Knt.,  Solicitor  General. 

John  Holkkb,  Esq.,  Solicitor  Gkneral. 
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PEEFERMENTS   AND   MEMOEAOTlA. 


In  Michaelmas  Term,  1873,  Chables  Hall,  Esq.,  of  the  Middle  Temple,  waa 
appointed  a  Vice-Chancellor  in  the  room  of  Sir  John  Wickens,  deceased.  Ho 
received  the  honour  of  Knighthood. 

In  the  same  term.  Sir  John  Duke  Coleridge,  Her  Majesty's  Attorney-General, 
was  appointed  to  the  vacant  office  of  Lord  Chief  Jnstioe  of  the  Court  of  Common 
Pleas,  and  upon  receiving  the  degree  of  the  coif,  he  gave  rings  with  the  motto 
"  Audiat  rex  quod  prcBcipit  lex."  He  waa  raised  to  the  peerage  by  the  title  of  Baron 
COLEEiDOE,  of  Ottery  St.  Mary,  near  Exeter. 

Henet  James,  Esq.,  Her  Majesty's  Solicitor-General,  was  appointed  Her  Majesty's 
Attorney-General,  and  received  the  honour  of  Knighthood. 

WiLLUM  George  Granville  Venables  Vernon  Haecohet,  Esq.,  of  the  Middle 
Temple,  one  of  Her  Majesty's  Counsel,  waa  appointed  Her  Majesty's  Solicitor-General. 
He  received  the  honour  of  Knighthood. 

In  Hilary  Term,  1874,  Sir  Samdel  Maetin,  one  of  the  Barons  of  the  Court  of 
Exchequer,  resigned  his  seat.  He  was  succeeded  by  Bichabd  Paul  Amphlett,  Esq., 
of  Lincoln's  Inn,  one  of  Her  Majesty's  Counsel,  who  having  been  first  created  a 
Serjeant-at-Law,  gave  rings  with  the  motto  "  In  medio  tutudmus  ibis."  He  received 
the  honour  of  Knighthood. 

In  the  vacation  after  Hilary  Term,  Charles  Clare,  Esq.,  of  the  Middle  Temple  ; 
Samuel  Joyce,  Esq.,  of  Gray's  Inn  and  the  Middle  Temple ;  Thomas  Ewino  Winslow, 
Esq.,  of  the  Middle  Temple ;  Fbbdebice  Waller,  Esq.,  of  the  Inner  Temple ;  William 
H.  G.  Baqshawe,  Esq.,  of  the  Middle  Temple ;  Willum  Peasson,  Esq.,  of  the  Inner 
Temple ;  Chables  Henbt  Hopwood,  Esq.,  of  the  Middle  Temple ;  John  Westlake, 
Esq.,  of  Lincoln's  Inn ;  Joseph  Chittt,  Esq.,  of  Lincoln's  Inn ;  John  Patbick 
MuEPHT,  Esq.,  of  the  Middle  Temple ;  Alfred  George  Marten,  Esq.,  of  the  Inner 
Temple ;  Robeet  Geiffith  Williams,  Esq.,  of  the  Middle  Temple ;  Aethub  Cohen, 
Esq,  of  the  Inner  Temple ;  and  Samuel  Danes  Waddt,  Esq.,  of  the  Inner  Temple, 
were  appointed  Her  Majesty's  Counsel  learned  in  the  Law. 

In  the  same  vacation  Lord  Selborne  resigned  the  office  of  Lord  High  Chancellor. 
The  Great  Seal  was  delivered,  for  the  second  time,  to  the  Bight  Hon.  Lord  Cairns. 

Sir  Henry  James  resigned  the  office  of  Her  Majesty's  Attorney-General,  and  was 
succeeded  by  Sir  John  Burgess  Karslaee,  Knt. 

Sir  William  Ybbnon  Hasooubt  resigned  the  office  of  Her  Majesty's  Solicitor* 
General,  and  was  succeeded  by  Sir  Bichabd  Baooallay,  Knt. 

In  the  same  vacation  Philip  Chasemore  Gates,  Esq.,  of  the  Inner  Temple ; 
Febderic  Andebw  Indebwick,  Esq.,  of  the  Inner  Temple ;  Edwaed  Henbt  Pbmbeb, 
Esq.,  of  Lincoln's  Inn ;  Frederick  Adolphus  Philbbick,  Esq.,  of  the  Middle  Temple ; 
and  George  Parker  Bidder,  Esq.,  of  Lincoln's  Jxax,  were  appointed  Her  Majesty's 
Counsel  learned  in  the  Law. 

In  Easter  Term  Sir  John  Buegbss  Kaeslake  resigned  the  office  of  Her  Majesty's 
Attorney-Greneral  in  consequence  of  ill-health,  and  was  succeeded  by  Sir  Bichabd 
Bagoallay,  Her  Majesty's  Solicitor-General. 

John  Holeer,  Esq.,  of  Gray's  Iim,  one  of  Her  Majesty's  Counsel,  was  appointed 
Her  Majesty's  Solicitor-General. 

In  the  vacation  after  Trinity  Term,  Benjamin  Coulsok  Bobinson,  Esq.,  Serjeant- 
at-Law,  received  a  patent  of  precedence  giving  him  rank  next  after  Geobge  Pabkbr 
Biddeb,  Esq.,  one  of  Her  Majesty's  Counsel. 

At  the  same  time  Aldbobouoh  Hennieeb,  Esq.,  of  Gray's  Inn ;  W^.  Talfoubs 
Salteb,  Esq.,  of  the  Middle  Temple ;  Henby  Bowouffe,  Esq.,  of  the  Inner  Temple ; 
Willum  Ambbose,  Esq.,  of  Lincoln's  Inn  ;  J.  Mobqan  Howabd,  Esq.,  of  the  Middle 
Temple ;  and  John  Edwards,  Esq.,  of  Gray's  Inn,  were  appointed  Her  Majesty's 
Counsel  learned  in  the  Law. 
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CASES    ARGUED   AND   DETEEMINED 

IK  THS 

Couttfif  of  C!)anterp, 

AND     ON    APPEAL    TO    THE    HOUSE    OP    LORDS, 

COUHEKCINO  VITB 

MICHAELMAS  TERM,  87  VICTORIA, 


PU  THE  FULL  COUBT  OF  APPEAL.] 


In  re  thk  bake  of  hik- 
ddstan,  china  and 
japan     (  uhited  ). 
campbell's  casb. 
hippeslbt's  case. 


Y 


re  THE   BAHB    BANK. 
ALISON'S  CASE. 


SXLBOBNS,  L.C. 

Jakes,  L.  J. 

MXLUSH,  L.  J. 

1873. 

Hot.  5,  6, 10, 18, 

Selborne,  L.C. 
Mkllish,  L.J. 

1873. 
Nov.  10, 18. 

Company — Amalgamatum  ultra  vires — 
Void  Shares — Betvm  of  Purchase  Money 
— Interest  —  Acquiescence  — Alleration  of 
Artide*  of  Assooiation — Companies  Act, 
1862,  ss.  12,  50,  51. 

1%  1864  an  agreement  was  entered  into 
hebeeen  the  H.  Company  and  the  I.  Com- 
pany, and  approved  of  and  confirmed  at 
meetings  of  the  shareholders  of  the  respec- 
tive companies  for  an  amalgamation  and  a 
transfer  of  the  properly  and  business  of  the 
I  Company  to  the  H.  Company,  and  for 
the  purpose  of  carrying  out  the  agreement, 
spedal  resolutions  were  passed  and  ap- 
proved of,  and.  confirmed  at  general  meet- 
ings of  the  H.  Company,  pursuant  to  the 
50tk  and  51st  sections  of  the  Companies 
Act,  18C2,/9r  the  increase  of  their  capital 
hy  the  issue  of  new  shares  to  the  share- 
holders cf  the  I.  Company  at  the  premium 
tmd  upon  the  terms  therein  mentioned.    A. 

TSww  Bmaas,  48. — Ckaxo. 


was  a  shareholder  in  the  I.  Company,  and 
applied  for  and  was  allotted  shares  in  the 
H.  Company,  and  pond  1502.  for  deposit 
and  on  account  of  premium  thereon  ;  hut 
the  shares  were  afterwards  declared  forfeited 
for  non-payment  of  calls.  In  December, 
1866,  the  H.  Company  was  ordered  to  be 
wound  up.  In  May,  1868,  at  the  hearing 
of  a  caiue  instituted  by  shareholders  in  the 
I.  Company,  who  dissented  from  the  amal- 
gamation, for  the  purpose  of  setting  it  aside, 
It  was  held  by  one  cf  the  Vice-Chancellors 
to  be  ultra  vires  and  inoperative.  No  decree, 
however,  was  drawn  up,  compromises  were 
fleeted  mth  the  dissentient  shareholders, 
and  aU  proceedings  in  the  suit  stayed,  and 
the  H.  Company  retained  possession  of  the 
assets  of  the  I.  Company,  which  had  been 
handed  over  to  them  under  the  agreement. 
An  action  at  law  ^oas  convnenced  against 
A.  for  the  unpaid  calls  upon  his  shares,  and 
upon  a  special  case,  in  which  it  was  incor- 
rectly staled  that  a  decree  had  been  made  in 
the  Chancery  suit,  and  no  mention  toas  nmde 
of  the  subsequetU  compromise,  it  was  held 
by  the  Court  of  Common  Pleas  and  affirmed 
in  the  Exchequer  Chamber  that  the  amalga- 
mation being  voidA.never  was  a  shareholder 
in  the  H.  Company.  A.  then  took  out  a 
summons  in  the  winding-up  of  the  H.  Com- 
pany for  repayment  of  the  money  paid  by 
him  in  respect  of  the  shares : — Held,  affirm- 
ing the  decision  of  the  Court  below,  that  ho 
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was  entitled  to  recover  the  money  paid  for 
deposit  and  on  account  of  premium,  with 
interest  at  52.  per  cent,  from  the  date  of 
the  summons. 

G.  and  H.  were  original  shareholders,  in 
the  I.  Company,  and  they  also  accepted  and 
had  allotted  to  tltem  shares  in  the  H.  Com- 
pany upon  the  terms  of  the  amalgamation, 
and  paid  the  deposit,  premiums  and  calls 
upon  them.  Upon  summonses  taken  out  by 
C.  and  H., — Held,  reversing  the  decision  of 
one  of  the  Vice-Chaiuxllors,  that  the  Court 
was  not  bound  by  tlie  decision  of  the  Court 
of  law  pronounced  in  A.'s  case  upon  a  ease 
erroneously  stated;  and  that  C.  and  M. 
having  entered  voluntarily  into  the  con- 
tracts of  which  they  had  had  the  full  bene- 
fit, and  which  had  become  binding  on  the 
company  before  anything  was  done  to  avoid 
them,  were  not  nmo  entitled  to  be  relieved 
therefrom. 

Held  also,  that  tlie  increase  of  capital 
was  well  effected  by  the  resolutions  without 
formally  altering  the  articles  of  asso- 
ciation. 

The  two  first  of  these  appeals  were 
from  the  decision  of  Wickens,  V.C.,  re- 
ported 42  Law  J.  Rep.  (n.s.)  Chanc.  771. 
The  other  was  from  the  decision  of 
-James,  L.J.,  sitting  for  Wickens,  V.C, 
reported 42  Law  J.  Rep.  (n.s.)  Chanc. 505. 

The  facts  are  fally  stated  in  the  former 
reports,  bnt  for  the  sake  of  convenience 
they  are  shortly  repeated  here. 

The  Bank  of  Hindustan,  China  and 
Japan  (Limited)  (hereinafter  called  the 
Hmdostan  Bank)  was  registered  nnder 
the  provisions  of  the  Joint  Stock  Banking 
Companies  Act,  1857,  and  the  Acts  incor- 
porated therewith,  on  the  11th  of  July, 
1862,  with  a  capital  of  1,000,0002.  divided 
into  10,000  shares  of  1002.  each,  with 
power,  which  was  afterwards  exercised, 
to  increase  it  to  2,000,0002. 

The  Imperial  Bank  of  China,  India  and 
Japan  (Limited),  hereinafter  called  the 
ImperiaJ  Bank,  was  a  company  registered 
and  incorporated  nnder  the  provisions  of 
the  Companies  Act,  18G2,  on  the  22nd  of 
April,  1864,  with  a  nominal  capital  of 
2,000,0002.  divided  into  40,000  shares 
of  502.  each. 

In  1864  negotiations  were  entered  into 
for  an  amalgamation  of  the  two  banks 


and  the  transfer  of  the  bnsinees  of  the 
Imperial  Bank  to  the  Hindustan  Bank. 
Circulars  on  the  subject  were  accordingly 
sent  to  the  shareholders  of  both  banks,  and 
an  agreement  was  entered  into  on  the 
24th  of  August,  1864,  and  approved  of 
and  confirmed  at  meetings  held  on  the 
25th  of  August  and  the  12th  of  Septem- 
ber, 18G4,  by  the  Imperial  Bank,  by 
which  the  amalgamation  of  the  banks 
was  purported  to  be  carried  out. 

The  proposed  agreement  had  been  ap- 
proved of  by  the  directors  of  the  Hin- 
dnstan  Bank  on  the  1st  of  August,  1864, 
and  it  had  been  resolved  that  their  capital 
should  be  increased  from  2,000,0002.  to 
4,000,0002.  by  the  issue  of  20,000  new 
l002.  shares  at  62.  premium,  to  be  issued 
to  the  shareholders  of  the  Imperial  Bank 
for  the  purpose  of  carrying  out  this  ar- 
rangement. This  was  approved  of  and 
confirmed  at  meetings  held  on  the  25th 
of  August  and  the  12th  of  September, 
1864,  by  the  Hindustan  Bank,  and  notice 
thereof  registered  with  the  Registrar  of 
Joint  Stock  Companies,  and  a&et  these 
resolutions  the  liquidators  of  the  Imperial 
Bank  (the  agreement  involving  its  wind- 
ing-up), pursuant  to  the  agreement^  trans- 
ferred its  assets  to  the  Hindustan  Bank. 
On  the  15th  of  September  the  Hin- 
dustan Bank  issued  to  each  of  the  share- 
holders of  the  Imperial  Bank  a  circular 
informing  him  that  in  right  of  his  being 
a  registered  holder  of  shares  in  the  Im- 
perial  Bank  he  was  entitled  under  the 
terms  of  arrangement  to  an  allotment  of 
a  like  number  of  shares  in  the  Hindustan 
Bank  at  62.  per  share  premium,  and  that 
his  directors  had  paid  on  his  account  to 
the  Hindustan  Bank  52.  per  share  on  ac- 
count of  the  deposit  to  be  paid  thereon. 
To  entitle  the  shareholders  to  that  option 
they  were  required  to'^sign  and  transmit 
to  the  directors  a  form  of  application  en- 
closed in  the  circular  on  or  before  the 
20th  of  September  then  instant. 

Forty- three  of  the  shareholders  in  the 
Imperial  Bank  repudiated  the  agreement 
for  amalgamation,  and  refused  to  become 
shareholders  in  the  Hindustan  Bank  upon 
the  terms  prescribed;  and  after  two  of 
them  had  succeeded  (in  June,  18G5)  in  ob- 
taining orders  for  striking  out  their  names 
from  tiie  r^pster  of  shu^holders  of  the 
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Hmdnstan  Bank  (see  Higgs'  Case,  2  Hem. 
A  M.  657,  and  Martin's  Case,  ib.  669),  the 
names  of  the  other  dissentients  were  re- 
moved wiUioat  litigation. 

On  the  6th  of  May,  1866,  a  bill  was 
filed  by  leave  of  the  Lords  Justices  granted 
on  a  petition  to  wind  np  the  Imperial 
Bank,  in  the  first  instance  in  the  name 
of  the  Imperial  Bank,  and  afterwards  by 
amendment  in  the  names  also  of  two  of 
the  dissentient  shareholders,  praying  that 
the  pretended  amalgamation  might  be  set 
aside  as  invalid  and  idtra  vires. 

Between  the  filing  of  the  bill  and  the 
hearing  of  the  cause  the  Hindnstan  Bank 
was  (2l8t  of  December,  1866)  ordered  to 
be  wound  np. 

The  cause  came  on  to  be  heard  on  the 
6th  and  7th  of  May,  1868,  and  on  the 
latter  day  Sir  G.  M.  GKflfard,  V.C.,  pro- 
nounced judgment,  declaring  the  amalga- 
mation  to  be  ultra  vires  and  inoperative — 
The  Imperial  BaiA  of  China,  India 
and  Japan  v.  The  Bank  of  Hin- 
dustan, China  and  Japan,  Law  Bep. 
6Eq.9L 
No  decree  in  accordance  with  this  judg- 
ment was  drawn  np,  but  a  compromise 
'  having  been  effected  with  all  the  dissen- 
tient shareholders,  an  order  was  made 
staying  all    further  proceedings  in  the 
snit ;  and  the  Hindustan  Bank  retained 
posaesaion  of  the  property  and  assets  of 
the  Imperial  Bank  which  they  had  ac- 
qoired  under  the  agreement. 

In  December,  1866,  the  Hindnstan 
Bank  was  ordered  to  be  wound  up  under 
supervision. 

Alison's  Case. 
Mr.  Alison  held  twenty-five  shares  in 
the  Imperial  Bank,  and  bad  paid  52.  per 
share  on  such  shares. 

In  September,  1864,  he  applied  for 
twenty-five  shares  in  the  Hindustan 
Bank  under  the  amalgamation.  These 
were  allotted  to  him  on  the  22nd  of  Sep- 
tember, 1864,  and  notice  of  the  allotment 
was  sent  to  and  received  by  him. 

After  the  allotment  the  sum  of  hi.  per 
share  was  credited  to  him  on  each  of  the 
twenty-five  shares  held  by  him  in  the 
Imperial  Bank  in  accordtmco  with  the 
terns  of  the  agreement  of  the  24th  of 
Aognat^  1864 ;  and  on  the  5th  of  January, 
1865,  he  paid  the  farther  sum  of  1502. 


cash,  being  hi.  per  share  deposit,  and  \l. 
per  share  on  account  of  premiums,  mak- 
ing, with  the  hi.  per  share  already  credited 
to  him,  2752. 

Mr.  Alison  having  paid  no  calls  in 
respect  of  the  new  shares  in  the  Hindn- 
stan Bank,  his  shares  were  declared  for- 
feited, and  subsequently  an  action  was 
brought  against  hun  for  the  calls  ;  and  it 
was  decided  by  the  Court  of  Common 
Pleas,  and  afitened  in  the  Exchequer 
Chamber,  upon  a  special  case,  in  which 
however  it  was  erroneous^  stated  that  a 
decree  had  been  made  by  Vice-Chancellor 
GiSard  setting  aside  the  amalgamation 
as  ultra  vires,  that  the  directors  of  the 
Hindustan  Bank  had  no  power  to  issue 
the  new  shares,  and  that  the  defendant 
was  not  by  any  acquiescence  pr  conduct 
on  his  part  estopped  from  denying  that 
he  was  a  shareholder  in  the  Hindustan 
Bank.    See 

The  Bank  of  Hindustan,  China  and 

Japan  {Limited)  v.  Alison,  40  Law 

J.  Rep.  (n.8.)  C.P.  1 ;  a.  c.  on 

app.  40  ibid.  Ex.  Ch.  117 ;  s.  c. 

Law  Rep.  6  C.P.  64,  222. 

Mr.  Alison  then  took  out  a  summons 

in  the  winding-up  of  the  EUndustan  Bank 

claiming  to  be  allowed  the  sum  of  2762., 

and  interest  at  52.  per  cent,  against  the 

estate,  and  to  be  paid  out  of  the  assets  of 

the  company. 

Upon  the  summons  coming  on  to  be 
heard  in  Court,  James,  L.J.,  sitting  for 
Wickens,  V.C.,  considered  himself  bound 
by  the  jadgment  in  the  Exchequer  Cham- 
ber. Mr.  Alison  had  paid  his  money  in 
order  to  get  certain  shares,  which  he 
never  got,  and  he  was  therefore  entitled 
to  a  return  of  the  1602.  which  he  had  paid 
for  them,  with  interest  at  52.  per  cent, 
from  the  date  of  the  summons.  He  could 
not,  however,  claim  to  be  repaid  the  1262. 
against  the  Hindustan  Bank.  His  claim 
for  this  must  be  against  the  Imperial 
Bank. 

Campbeiil's  Case. 
Mr.  Campbell  held  five  original  shares 
in  the  Imperial  Bank.  He  received  the 
circular,  and  filled  up,  signed  and  sent  to 
the  Hindustan  Bank  an  application  for 
five  of  the  new  shares  in  it,  and  paid  the 
premium  and  deposit  upon  them.  Those 
five  new  shares  were  allotted  to  him,  and 
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he  reoeiTed  ihe  cerfcificaiee  for  them.  In 
March,  June,  and  September,  1865,  calls 
were  made,  all  of  which  Mr.  Campbell 
paid.  He  was  placed  on  the  list  of  con- 
tribatories  of  the  Elndnstan  Bank,  and  in 
January,  1871,  he  was  serred  with  a 
balance  order  for  50^  principal  money, 
and  21.  8s.  8d.  interest.  After  some  cor* 
respondence  he,  under  protest,  and  with 
the  express  reservation  of  all  his  rights, 
both  as  to  that  and  previous  payments 
made  by  him,  submitted  to  the  order,  and 
paid  the  balance  and  interest. 
Hippeblet's  Case. 
Mr.  Hippesl^  also  held  five  original 
shares  in  the  Imperial  Bank,  and  ex- 
changed them  for  five  allotted  shares  in 
the  Hindustan  Bank.  He  had,  since  the 
amalgamation,  paid  a  considerable  sum  in 
'  respect  of  these  shares.  In  Octobei-, 
1864,  he  purchased  in  the  market  forty 
shares  in  the  Imperial  Bank  at  a  discount, 
bat  the  transfers  were  of  forty  shares  in 
the  Hindustan  Bank,  and  he  never  was  a 
registered  shareholder  of  the  Imperial 
Bank  in  respect  of  those  shares,  bnt  he 
paid  in  the  agKregate  as  much  as  1,763{. 
in  respect  of  them. 

In  consequence  of  the  decision  of 
Lord  Justice  James  in  Alison's  Case  (ubi 

Xa),  Messrs.  Campbell  and  Hippesley, 
had  been  placed  on  the  list  of  con- 
tributories  of  the  Hindustan  Bank,  took 
out  summonses,  which  were  adjourned 
into  Court,  to  rectify  the  list  by  striking 
oat  their  names  and  declaring  them  to 
be  creditors  of  the  Bank  instead,  and 
entitled  to  be  paid  their  respective  claims 
accordiju^ly. 

Yice-Chanoellor  Wickens  held  in 
Campbell's  Case  that  he  was  not  estopped 
by  the  payments  made  by  him  before  the 
winding-up,  or  by  allowing  himself  to  be 
put  on  the  Ust  of  contributories,  those 
things  having  been  done  before  the  7th 
of  May,  1868,  when  Tice-ChanoeUor  Gif- 
&r  pronounced  against  the  amalgamation. 
Hippesley  had  paid  calls  in  the  liquida- 
tion after  the  Yicc-Chancellor  had  pro- 
nounced his  decree.  But  his  Honour 
was  of  opinion  that  no  such  payment 
amounted  to  an  estoppel  before  the  judg- 
ment of  the  Court  of  Common  Law 
declaring  that  Alison  got  no  shares.  In 
both  cases  he  held  that  the  applicants 


were  entitled  to  a  return  of  the  money 
paid,  with  interest  &om  the  date  of  the 
summons,  as  in  AUson's  Case  {yhi  supra"). 
The  ofiELcial  lic^nidators  now  appealed 
from  all  these  decisionB. 

Mr.  Greene,  Mr.  Biggins  and  Mr.  OrO' 
ham  Hastings  appeared  for  the  appellants. 
— ^As  to  the  money  paid  by  Campbell  un- 
der the  balance  order,  he  pud  it  with  fall 
knowledge  of  the  &cts  of  the  case,  and 
cannot  now  recover  it  back  on  account  of 
bis  ignorance  of  the  law — 

BiUne  v.  Lumleg,  2  East  469 ; 
Marriot  v.  Sampton,  7  Term  Rep. 
269;  s.  0.  2  Smith's  L.  Cas.  856 
(5th  Ed.). 
The  fiu:t  of  the  amalgamation  being  void 
will  not  entitle  either  Campbell  or  Hip- 
peslOT  to  recover  money  paid  for  shares 
which  they  have  received  under  an  ar* 
rangement  to  which  they  were  assenting 
parties — 

'      Laiees  v.  Purser,  6  E.  &B.  930 ;  s.  c. 
26  Law  J.  Bep.  (n.s.)  Q3.  25 ; 
Lambert  v.   Heath,  15  Mee.  &  W. 
486  ;   s.  c.  15  Law  J.  Bep.  (n.s.) 
Exch.  297. 
Everything  required  by  the  12th,  50th 
and  51st  sections  of  the  Companies  Act, 
1862,  to  be  done  in  order  to  make  the 
issue  of  the  new  shares  valid  has  been 
done.     Messrs.  CampbeU  and  Hippesley 
have  had  the  benefit  of  tiiose  shares,  and 
there  can  be  no  restitutio  m  integrum — 
The  Western   Bank  of  SootUmd  ▼. 
Addie,  Law  Bep.  1  Sc.  App.  145 ; 
Bwhrnond^s  Case,  4  Kay  «k  J.  805 ; 
Hitchcock's  Case,  3  De  Oex  &  S.  92 ; 
Higgs'  Case,  85  Law  J.  Bep.  (M.S.) 
Chanc.  445;    s.  c.    law  Bep.  1 
Cbanc.  339; 
Los's  Case,  34  Law  J.   Bep.  (n.s.) 

Chanc.  609 ; 
Lawrence's  Case,  36  Law  J.    Bep. 
(n.s.)  Chanc.  490;  s.  c.  Law  Bep. 
2  Chanc.  412 ; 
Hart  T.  The  FronUno,  ^.,  Mining 
Company,  39  Law  J.  Bep.  (n.s.) 
Exch.  93 ;  s.  o.  Law  Bep.  5  Exch. 
111. 
Mr.  Benjamin  and  Mr.  A.  Q.  Marten, 
for  the  executors  of  Mr.  Sassoon,  a  de- 
ceased shareholder,  who  had  leave  to  at- 
tend the  proceedings,  also  supported  the 


Digitized  by 


Google 


You  43.] 


MICHAELMAS  1873  to  MICHAELMAS  1874, 


OaJies  T.  Turquand,  86  Law  J.  Bep. 

(h.s.)  Chanc.  94Q ;  s.  o.  Law  Bep. 

2  £.  &  L  App.  825 ; 
Evans  y.  SnuMcombe,    37    Law  J. 

Rep.  (n.b.)  Chanc.  793 ;  a.  c.  Law 

Bep.  2  E.  &  L  249 ; 
Be  The  British  Provident  Life  amd 

Fire    Assurance    Society    {Loners 

Case),  1  De  Oez,  J.  di  S.  504 ;  s.  o. 

33  Law  J.  Bep.(N.8.)  Chamc.  84 ; 
The  Phosphate  of  Lime  Company  y. 

(heen.  Law  Bep.  7  C.P.  43. 
Mr.  Eddis  and  Mr.   Jackson,  for  Mr. 
Campbell,  and  Mr.  Dickinson  and  Mr.  Bow- 
dife,  for  Mr.  Hippesley,  supported  the 
decision  of  the  yice-Chancellor. 

Mr.  Dickinson  and  Mr.  Brookshank,  who 
^ipeai«d  for  Mr.  Aliaon,  were  not  called 
upon. 

Campbell's  Case. 
Hippeslbt's  Cask. 
Ths  Lobd  Chancbllob  (on  Nov.  18) 
ddivered  the  following  jn^rment. — The 
Vioe-Ghancellor,  Sir  J.  Wiokens,  pro- 
ceeding mainlj  on  the  anthoritjof  ade- 
dsion  of  tiiB  Conrt  of  Common  Pleas, 
affirmed  bj  the  Exchequer  Chamber  in 
Alison's  Gate  (vhi  «upra),  and  of  an  order 
of  this  Court  in  the  same  case,  conse- 
quential upon  that  decision,  determined 
that  these  two  gentlemen,  Mr.  Campbell 
and  Mr.  Hippeslej,  are  now  entitled  to 
repudiate  the  position  of  shareholders  and 
oontribatories  in  the  Hindustan  Bank, 
which  Uiey  have,  de  facto,  held  from  1864 
to  the  iw«8ent  year,  and  to  have  repaid  to 
them  out  of  the  assets  of  that  bank  in  the 
hands  of  the  official  liquidator  all  the 
■oms  paid  by  them  for  calls  or  otherwise 
before  the  winding-up  order,  and  likewise 
further  sums  paid  by  them  as  contribu- 
tories  under  a  balance  order  made  in 
1869,  since  the  winding-up,  with  interest 
ywreon.  There  are  some  distinctions 
between  the  two  cases,  but  in  the  view 
which  we  take  of  them  it  is  not  necessary 
to  consider  the  effect  of  those  distinctions. 
The  shares  in  question  are  some  of  a 
much  huver  nomber,  which,  in  the  au- 
tumn of  1864,  were  issued  by  the  directors 
of  the  Hindustan  Bank  to,  and  accepted 
by,  a  luge  number  of  persons  who  had 
been  shareholders  in  another  banking 
company  called  the  Imperial.  They 
wete  issued  under  the  aathority  of  a 


special  resolution,  passed  and  confirmed 
unanimoosly  by  eztraordinanr  general 
meetings  of  the  shareholdera  of  the  Hin- 
dustan Bank,  for  the  purpose  of  giving 
effect  to  the  terms  of  payment  on  which, 
according  to  an  agreement  confirmed  by 
the  same  meetings,  the  directors  of  that 
bank  had  contracted  to  acquire  and  pur- 
chase the  property  and  ^ssets  of  the 
Imperial.  The  Imperial  was  a  company 
whioh  had  a  subscribed  capital  and  assets 
of  considerable  value  (it  has  been  stated 
to  us  as  70,000{.),  and,  as  it  is  also  stated, 
no  indebtedness.  It  had  gone  into  liqui- 
dation under  resolations  for  a  voluntary 
winding-up  passed  at  the  same  time  that 
this  agreement  was  made,  and  all  its 
business  property  and  assets  had  been 
handed  over  to,  and  remained  in  the  pos- 
session of  the  Hindustan  Bank,  which 
continued  to  carry  on  business  as  a  going 
concern  for  more  than  two  years  after- 
wards. The  great  majority  of  the  share- 
holders in  the  Imperial,  including  Mr. 
CampbeU,  Mr.  Hippesley,  and  another 
gentleman,  from  whom,  duringthe  pro- 
gress of  the  arrangements,  Mr.  Hippesley 
purchased  shares,  assented  to  this  agree- 
ment, and  to  everything  that  was  due 
upon  the  footing  of  it.  An  inconsiderable 
minoriiv,  which  was  stated  in  the  Chan- 
cery suit  to  which  I  am  about  to  refer  not 
to  exceed  forty-three  shareholders,  dis- 
sented from  it,  and  two  of  them  filed  a 
bill  in  this  Court  in  the  name  of  the 
Imperial  Company  (which  they  had  ob- 
tained leave  to  use  for  ihat  purpose),  and 
also  in  iheir  own  names,  praying,  tn  effect, 
that  certain  resolutions  wmch  had  been 
passed  by  the  Imperial  Company  for  the 
purpose  of  giving  force  to  this  agreement 
as  against  aU  iheir  shareholders,  under 
sec.  161  of  the  Companies  Act,  1862,  might 
be  declared  invalid,  or  that,  at  all  events, 
the  dissentient  shareholders  might  be 
held  not  bound,  and  might  be  paid  the 
full  value  of  their  shares  out  of  the  pro- 
perty and  assets  of  the  Imperial  Company. 
To  this  biU  the  Hindustan  Company  was, 
of  course,  a  defendant.  It  was  brought 
to  a  hearing  in  May,  1868,  and  Vice- 
Chancellor  Giffard,  on  grounds  the  cor- 
rectness of  which  is  not  open  to  any 
dispute,  then  delivered  judgement  to  the 
effect  that  no  valid  or  binding  amalgama- 
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tioii,b7  virtue  of  the  Imperial  Company's 
fuiicl^  of  association,  or  of  sec.  161  of 
the  Companies  Act,  1862,  had  been 
effected  nnder  the  resolationa  of  the 
Imperial  Company  impeached  bji  the  bill ; 
and  that  such  resolatious  were  not  binding 
on  the  dissentient  Imperial  shareholders ; 
at  the  same  time  expressing  his  opinion 
that,  consistently  with  this  conclusion, 
and  notwithstanding  the  right  of  those 
dissentient  shareholders  to  receive  out  of 
the  assets  of  the  Imperial  Company  the 
full  valne  of  their  shares,  all  the  other 
shareholders  in  that  company  who  had 
assented  to  the  agreement,  and  who  had 
accepted  shares  in  the  Hindustan  Bank 
on  the  footing  thereof,  and  their  respec- 
tive shares  and  interests  in  the  assets  of 
the  Imperial,  would  be  and  continue 
bound  by  that  assent  and  by  that  accept- 
ance of  shares.  The  dissentient  share- 
holders having  thus  obtained  the  Vice- 
Chancellor's  opinion  that  they  were 
entitled  to  the  relief  which  they  sought 
for  their  own  personal  benefit,  were 
satisfied  with  that  advantage,  and  pro- 
ceeded no  further  with  their  suit.  No 
decree  in  it  was  ever  drawn  up,  passed, 
or  entered,  and  no  attempt  was  made  to 
recover  fix>m  the  Hindustan  Bank  any 
part  of  the  property  and  assets  of  the 
Imperial  of  which  they  had  obtained  and 
retained  possession  under  the  agreement. 
On  the  contrary,  the  Vice-Chancellor's 
judgment  having  been  pronounced  in 
May,  1868,  and  the  Hindustan  Bank 
having  itself  already  passed  into  liquida- 
tion in  December,  1866,  a  compromise 
was  effected  nnder  an  order  made  in 
Chambers  by  the  Judge  to  whose  super- 
vision the  winding-up  of  the  Hindustan 
Bank  was  subject,  and  a  subsequent 
order  in  the  suit  itself,  by  which  all  far- 
ther proceedings  in  that  suit  were  finally 
stayed,  and  the  title  of  the  Hindustan 
Bank,  as  purchasers  of  the  property 
and  business  of  the  Imperial  was, 
in  effect,  confirmed  by  all  the  dis- 
sentient shareholders  in  that  company 
upon  the  terms  of  the  payment  to 
them  by  the  Hindustan  Bank  of  4,5002., 
which  seems  by  the  evidence  to  have  been 
less  than  the  value  of  their  shares.  At 
the  time  when  this  arrangement  was 
made,  Mr.  Campbell  and  Mr.  Hippesley 


had  been  settled,  and  remained  on  the 
list  of  contribntories  of  the  Hindustan 
Bank,  and  one  or  both  of  them  had  taken 
part  in  the  appointment  of  its  liquidators. 
They  had  never  down  to  that  time  made 
any  attempt  to  disafiSrm  or  avoid  the 
contracts  under  which  they  took  their 
shares,  or  to  escape  from  the  liabilities  of 
their  position  of  shareholders,  and  after- 
wards, in  1869,  they  paid  without  ob- 
jection certain  calls  then  made  npon  them 
under  a  balance  order  in  the  winding-up 
of  the  company. 

In  this  state  of  circumstances,  if  there 
had  been  no  question  as  to  the  power 
of  the  Hindustan  Bank  to  create  and 
issue  the  shares  in  question,  it  would 
seem  obvious  that  these  gentlemen  could 
not  have  any  possible  claim  to  be  re- 
moved from  the  list  of  contributories, 
or  to  have  the  money  which  they  had 
paid  returned  to  them.  I  think  it,  for 
my  part,  equally  dear  that  they  would 
have  no  Bucn  claim,  even  if  there  might 
originally,  or  at  any  subsequent  period, 
have  been  some  possible  ground  for  dis- 
puting the  jTt^dity  of  the  creation  and 
issue  of  those  shares,  unless  it  would 
have  been  open,  under  all  the  circum- 
stances of  this  case,  to  the  Bank  of  Hin- 
dustan itself,  or  to  the  ofBcial  liquidators 
of  that  bank  (supposing  it  to  have  been 
for  their  interest  to  do  so),  to  ezclade 
these  gentlemen  feom  the  rights  of  share- 
holders. In  other  words,  either  if  these 
shares  were  originally  well  created,  or  if 
the  Bank  of  Hindustan  was  estopped 
feom  denying  that  they  were  so,  uieee 
gentlemen  having  en terc»d voluntarily  into 
contracts  of  which  they  had  the  fiill 
benefit,  and  which,  if  not  always  binding 
upon  the  company,  had  become  so  before 
any  act  had  been  done  on  either  side  to 
rescind  or  avoid  them,  would  have  then 
no  pretence  whatever  to  be  reheved  there- 
&om.  If  authority  had  been  needed  for 
these  propositions  it  would,  I  think,  be 
sufficient  to  refer  to  the  decisions  of  this 
Court  in  Hare's  Case  (1)  and  Ohattis'a 
Case  (2),  in  both  of  which  shares  in  one 
company  were  taken  by  shareholders  of 

(1)  Law  Rep.  4  Chftnc.  603. 

(2)  40  Lnw  J.  Bcp.  (K.8.)CbaDC.4Sl ;  8.C  Law 
Bep.  6  Chanc.  266. 
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another  upon  the  faith  of  as  nmalgama- 
tion,  the  legal  validity  of  which  was  not 
k«s  dispat^  and  disputable  than  in  the 
present  case. 

I  am  farther  of  opinion  that  npon 
the  facts  above  stated  a  decision  gainst 
Mr.  Campbell  and  Mr.  Hippesley  npon 
the  present  appeals  is  not  inconsistent 
with  the  decision  of  the  Court  of  Com< 
mon  Pleas  in  AUson'a  Ocue  (ubi  supra). 
The  directors  of  the  Hindustan  Bank  had, 
by  their  articles  of  association,  power, 
npon  such  terms  as  they  might  think  fit, 
to  purchase  or  acquire  the  business  and 
property  of  any  company,  partnership  or 
persons  carrying  on  any  business  included 
amongst  the  objects  of  this  company  as 
specified  in  the  memorandum  of  associa- 
faon,  and  to  pay  for  it  in  such  manner  as 
tiie  Board  might  deem  expedient.  At 
the  date  of  the  agreement  with  the  Im. 
perial  Company  the  Hindustan  Bank  had 
issued  all  the  shares  which  it  had,  down 
to  that  time,  power  to  create ;  but  under 
sections  12  and  50  of  the  Companies  Act 
1862,  it  was  enabled  to  increase  its  capital, 
|at>vided  a  special  resolution  for  that  pur- 
pose was  duly  passed  and  confirmed  by 
proper  majorities  at  two  extraordinary 
general  meetings  of  shareholders.  Two 
extraordinary  general  meetings  specially 
convened  for  t£e  purpose  did  on  the  25th 
of  Angnsi,  1864,  unanimously  pass,  and 
on  the  12th  of  September  following,  una- 
nimously confirm  a  series  of  special  reso- 
lutions, one  of  which  was  in  the  following 
words — "  That  the  capital  of  the  company 
be  increaaed  by  the  creation  of  20,000  new 
shares  of  lOOZ.  each,  to  be  issued  at  Gl. 
per  share  premium  to  the  persons  and 
npon  the  terms  stated  in  the  before-men- 
tioned agreement"  (that  is  the  agree- 
ment with  the  Imperial  Company  which 
was  approved  by  another  of  the  same 
resolutions),  "  and  that  the  resolutions  of 
the  Board  to  the  above  effect  be  duly 
ratified  and  confirmed." 

The  Court  of  Common  Pleas  does  not 
Kem  to  have  doubted  that  if  the  agree- 
ment with  ilie  Imperial  Company  bad 
loot  carried  into  effect  so  as  to  vest  in 
the  Hindastan  Bank,  as  purchasers,  the 
property  and  business  of  the  Imperial 
Company,  tlieso  shares  (which  were,  in 
bet,  isued  by  the  directors  at  six  per 


cent,  premium  to  the  persons,  and  upon 
the  terms  stated  in  that  agreement)  would 
have  been  well  created.  But  that  Court 
had  to  pronounce  its  decision  upon  a 
special  case,  and  upon  such  inferences  as 
it  might  properly  draw  from  the  facta 
therein  stated.  In  that  special  case  it 
was  stated  as  a  fact  (though  contrary 
to  the  actual  truth)  that  on  the  hear- 
ing of  the  Chancery  suit  before  Vice- 
Chancellor  Giffard,  in  May,  1868,  "a 
decree  was  made  setting  aside  the  amal- 
gamation as  ultra  vires  and  inoperative," 
and  no  mention  at  all  was  made  of  the 
subsequent  compromise  of  that  suit,  or  of 
the  arrangement  by  which  the  opposition 
of  the  dissentient  Imperial  shareholders 
was  bought  off,  and  the  title  of  the  Hin- 
dustan Bank,  as  purchasers,  to  the  busi- 
ness and  property  of  the  Imperial  Com- 
pany confirmed  and  made  absolute.  Upon 
this  statement,  partly  incorrect  and 
partly  imperfect  in  these  important  par- 
ticulars, tke  Court  of  Common  Pleas  held 
that  the  power  given  to  the  directors  of 
the  Hindustan  B^k  by  the  resolutions  of 
August  and  September,  1864,  to  issue  the 
shares  in  question,  was  for  a  special  pur- 
pose which  had  wholly  failed,  a^d  upon 
special .  conditions  which  had  not  been 
fulfilled,  and  therefore  that  those  shares 
had  not  been  validly  issued.  It  appears, 
however,  to  us,  upon  the  evidence  as  it 
now  stands,  that,  as  a  matter  of  &ct,  the 
Hindustan  Bank  did  reaUy  and  bona  fide 
acquire  and  purchase,  by  a  title  which, 
though  originally  defective  as  against  somo 
Imperial  shareholders,  was  in  the  end 
confirmed  so  as  to  become  unimpeachable, 
the  business  and  property  of  the  Imperial 
Company ;  that  the  shares  in  question 
were  boiuifide  isued  for  the  purpose,  and 
upon  the  terms  which  were  authorised  by 
the  resolutions  of  August  and  September, 
1864 ;  that  theHindustan  Bank  could  never 
have  repudiated  those  shares ;  and  that 
Mr.  Campbell  and  Mr.  Hippesley  and 
the  other  shareholders  in  the  same  po- 
sition have  actually  got  all  that  they 
contracted  to  get.  The  purpose,  there- 
fore, for  which  the  authority  was  given 
did  not  wholly  fail,  and  the  conditions  on 
which  the  issue  was  authorised  were  fal- 
filled.  Nor  does  it  appear  to  us  to  be  for 
the  purpose  of  the  present  decision  at  all 
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material  that  tbe  infirmity  of  the  title  of 
the  Hindastan  Bank  as  pnrchaaera  to  the 
bosiness  and  property  of  the  Imperial,  as 
against  the  dissentient  shareholders  of 
the  latter  company,  was  not  efiectoally 
oared  nntil  after  the  winding-np  of  the 
Hindnstan  Bank,  and  was  then  cored 
only  for  a  valnable  peconiaiy  con6idera> 
tion;  the  fitcts  being  that  there  never 
was  a  time  after  the  issne  of  those  shares 
at  which  the  Hindnstan  Bank  were  not 
in  ibe  aotoal  nndistnrbed  possession  of 
the  frnits  of  their  purchase,  and  that  the 
terms  of  compromise  with  the  dissentient 
shareholders  of  the  Imperial,  when  sanc- 
tioned by  the  authority  of  tiiis  Conrt  in 
the  winding  np,  became  binding  on  the 
Hindastan  Bank  itself  and  on  all  the  con- 
tribatories  thereto,  inclnding  in  onr 
opinion  Mr.  Campbell  and  Mr.  Hippesley. 
There  remains,  however,  another  ob- 
jection to  the  validity  of  the  creation  and 
issno  of  these  shares  which  appears  to 
have  been  arged  for  the  first  time  in  the 
Conrt  of  Excheqaer  Chamber,  and  to 
have  been  then  adopted  by  the  Lord 
Chief  Baron  apparently  without  dissent 
on  the  part  of  any  other  member  of  that 
Conrt.  Jt  was  urged  by  counsel  that 
having  already  exhausted  the  power  of 
increasing  their  capital  the  directors  of 
the  Hindastan  Bank  could  not  lawfully 
create  the  additional  shares  they  afiected 
to  create  without  having  first  altered 
their  articles  of  association  in  the  manner 
directed  by  sections  12,  50  and  51  of  the 
Companies  Act,  1862,  and  to  shew  that 
tiiey  had  not  done  this  in  a  lawful  manner, 
a  case  of  He  The  West  India  and  Paeifio 
Steam  Shipping  Company  (3)  was  re- 
ferred to  which  has  been  again  much 
relied  on  before  us  for  the  same  purpose 
by  Mr.  JaokSon.  The  Lord  Chief  Baron, 
after  expressing  his  concurrence  with 
the  Court  of  Common  Pleas  on  the  ground 
on  which  it  had  been  rested  by  the  judges 
of  that  Court,  proceeded  thus — "  I  do  not 
refer  to  the  ground  upon  which  the  agree- 
ment of  amalgamation  was  declared  to  be 
void.  It  was  set  aside.  I  feel  bound  to 
observe,  in  addition  to  the  ground  taken 
by   Vice-Chancellor  Gifiard,   that  these 

(8)  Law  Rep.    Weekly  Notes,   1868,  p.   112 
(V.C.  Qiffotd). 


20,000  new  shares  were  never  lawfully 
created  at  all ; "  tbe  reason  eiven  by  hia 
Lordship  for  that  opinion  bemg  "  that  it 
was  not  competent  to  the  Hindustan  Bank 
under  the  12th,  50th  and  Slst  sections  of 
the  Companies  Act,  1862,  by  means  of  a 
single  resolution  passed  atone  meeting 
and  confirmed  at  a  subaeqnent  meeting  to 
alter  the  articles  of  association  and  to 
authorise  the  creation  of  additional  capital 
by    the    issue  of   new    and    additional 


We  are  sensible  of  the  very  great 
weight  due>*>vthe  authority  of  the  dis- 
tinguished Judge  who  delivered  that 
opinion,  which  (whether  the  words  in 
which  it  is  expressed  accurately  convey 
his  Lordship's  meaning  or  not)  might 
well  be  regarded  by  the  Vice-Chanoellor 
as  binding  upon  him ;  and  it  has  been  the 
chief  cause  of  such  difficulty  as  we  our- 
selves have  felt  in  dealing  with  these  cases. 
That  opinion,  however,  was  not  neces- 
cessary  for,  and  it  cannot  be  said  to  have 
been  the  foundation  of  the  judgment  of 
affirmance ;  the  actual  grounds  of  which 
(being  tbe  same  in  efiect  with  the  reasons 
of  the  Court  below)  were  thus  stated  by 
the  Lord  Chief  Baron  immediately  before 
the  expression  of  their  oonourrence  by  the 
other  four  Judges  present — "  It  appears 
to  us,  therefore,  that  the  agreement  for 
amalgamation,  which  was  the  whole 
foundation  of  the  transaction,  having 
failed,  the  transaction  itself  whdly  fiuled, 
and  the  defendant  never  became  a  share- 
holder in  the  Bank  of  Hindustan."  Under 
these  circumstances,  the  question  being 
one  of  which  the  importuice  may  pos- 
sibly extend  much  beyond  these  par- 
ticular cases  and  this  paiticular  company, 
my  learned  brothers  and  myself  have  not 
considered  that  we  are  eiUier  bound  or 
entitled  to  treat  the  judgment  of  the 
Court  of  Exchequer  Chamber  as  concla- 
sive  in  favour  of  the  objection  thus  taken 
to  the  resolutions  of  August  and  Sep- 
tember, 1864,  which  (in  the  view  we 
take  of  the  facts)  is  now  for  the  first  time 
presented  as  a  dry,  legal  and  teohnioal 
objection  to  the  validity  of  shares,  issued 
and  accepted  bona  fide  for  a  valuable  con- 
sideration  which  has  not  failed,  and  acted 
apon,  both  by  the  bank  and  by  all  its 
shareholders  of  eveiy  class,  to  whom  the 
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whole  fikcts  were  made  known  in  every 
possible  way  during  tiie  period  of  more 
iiaa  two  years  wh£h  preceded  the  wind- 
ing np  order,  and  never  in  any  one  in- 
stance called  in  question  or  impeached, 
either  by  the  bank  in  its  corporate  ca- 
paciiy,  or,  nntil  the  present  moment,  by 
any  ^areholder  therein. 

The  Chancery  snit,  it  mnst  be  remem- 
bered, was  instituted  by  Imperial  and  not 
hy  Hrndiutan  shareholders.  The  Hindo- 
Stan  Bank,  as  a  defendant  in  that  suit, 
affirmed  and  maintained  to  the  utmost  of 
its  power  the  validity  of  what  had  been 
done ;  and  so  &r  as  regards  the  position 
of  those  who  had  taken  shares  in  that  bank 
under  the  same  droumstances  with  Mr. 
Campbell  and  Mr.  Hippesley,  they  main- 
tained it  (in  the  opinion  of  the  Vioe-Chan- 
*  oellor  Gi&rd)  with  success.  I  forbear  to 
enquire  whether  under  i^  these  cihmm- 
stanc^  a  decision  tliat  it  would  have  been 
open  to  theHindnstan  Bank  on  the  ground 
suggested  to  dec^  the  rights  of  share- 
holdnv  to  Mr.  dampbell  and  Mr.  Hip- 
pesley could  have  been  reconciled  with 
Jiitable  principles,  or  with  the  decision 
Wood,  Y.C.,  m  Biehmond^s  Gate  (wM 
tupra)  and  of  Wickens,  V.G.,  in  Oroome's 
(kue  (4),  and  with  the  case  at  law  of  The 
Botfol  BriUih  Bonk  v.  Turqwmd  (5)  ;  and 
witii  the  principles  as  to  ratification  and 
eKtoppd  .acknowledged  as  correct  by  the 
learned  Judges  iaAligon't  C<ue(tibi supra). 
I  finbear  to  do  so  because  I  am  for  my 
own  pert  unaUe  to  see  in  what  respcOT 
the  neciessary  and  substantial  conditions 


of  sectaona  12,  50  and  51  of  the  Companies 
Act,  1862,  were  reaUy  departed  m>m  by 
the  resi^tions  of  August  and  September, 
1864.  There  can  be  no  doubt  that  those 
resolutions  were  passed  unanimously  at 
two  extraordinary  general  meetings  in  the 
manner  required  1^  sections  50  and  51  of 
die  Act,  and  that  they  vrtlre  duly  regis- 
tered. The  objection  depends  wholly 
upon  tite  language  of  section  12,  which 
enabled  this  company  so  fitr  to  modify 
the  oonditiona  contained  in  its  memoran- 
dum of  associaiaon,  if  authorised  so  to  do 

(4)  42  Lav  J.  B^.  (h.s.)  Chanc.  771 ;  s.  c  16 
UvBep^£q.417. 

(6)  «  E.  &  B.  827 ;  B.  c  25  Law  J.  Rep.  (k.s.) 
QA  317 ;  affirming  the  jndgment  below,  fi  £.  & 
a  S4« ;  t.  e.  24  Law  J.  Bep.  (ma)  Q.B.  827. 

Haw  StaoB,  43.— Cbaxc 


by  its  regulations  as  originally  framed  or 
as  altered  by  special  resolution  "  in  man- 
ner hereinafter  mentioned  "  (referring  to 
sections  50  and  51)  as  to  increase  its 
capital  by  the  issue  of  new  shares  of  such 
amount  as  it  might  think  expedient.  The 
statute  does  not  prescribe  any  particular 
form  in  which  this  is  to  be  done ;  and 
I  apprehend  it  is  consistent  with  sound 
general  principles,  as  well  as  with  the 
express  provisions  of  sections  50-58,  to 
hold  that  the  powers  given  by  section 
12  might  be  well  exercised  whenever 
the  things  authorised  were  in  substance 
done  by  those  who  were  made  hj  the 
statute  competent  to  do  them.  Nor  is 
there  anything  in  the  jndgment  of  the 
Lord  Chief  Baron  from  which  I  can  with 
any  certainty  infer  that  his  Lordship 
thought  that  the  resolutions  of  August 
and  September,  1864,  would  have  been 
bad  in  form,  if  they  were  not  bad  in  sub- 
stance. If  the  efioBt  of  those  resolutions 
was  necessarily  to  alter  the  regulations  of 
the  company — ^that  is,  the  articles  of  asso- 
ciation as  originally  framed — by  autho- 
rising an  increase  of  the  capital  by  the 
issue  of  new  shares  which  those  articles 
did  not  authorise,  then  I  think  they  were 
sufficient  to  enable  the  company  to  modify, 
by  an  actual  issue  of  new  shares,  pursuant 
to  that  authority,  the  conditions  as  to  the 
amount  of  the  capital  of  the  company  con- 
tained in  the  memorandum  of  association. 
And  it  appears  to  me  that  such  was  the 
necessary  effect  of  these  resolutions,  al- 
though neither  the  memorandum  of  asso- 
ciation nor  the  articles  of  association 
were  in  so  many  words  mentioned  therein. 
All  the  shareholders  of  the  company  must 
have  imputed  to  them  knowledge  of  the 
Act  of  Fsurliament,  and  also  of  tiieir  own 
memorandum  and  articles  of  association, 
and  of  the  &ct  that  the  articles  did  noi 
(as  they  stood  before  those  resolutions 
were  peissed)  authorise  the  proposed  in- 
crease of  capital ;  and  from  the  notices 
which  convened  the  two  extraoidinaiy 
meetings  it  mnst  have  been  clearly  under* 
stood  that,  without  the  sanction  of  those 
meetings,  the  proposed  increase  of  capital 
could  not  be  made.  I  entertain  no  doubt 
(nor  does  it  seem  to  me  that  doubt '  was 
entertained  on  this  point  by  any  of  the 
Judges  in  the  Exchequer  Chamber)  that 
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it  was  competent  for  two  meetings  to 
aathorise  an  increase  of  capital  condi- 
tionally as  much  as  absolutely,  for  a  special 
purpose  as  mnoh  as  for  general  purposes, 
and  thereby  to  carry  into  effect  an  agree- 
ment tbe  terms  of  which  had  previously 
been  arranged,  as  much  as  tio  provide 
contingently  for  an  agreement  of  any  par- 
ticular kind^  if  made  at  a  future  time.  If 
I  righ^  understand  the  view  of  the  Lord 
Chief  Baron,  it  seems  to  have  been  that 
these  resolutions  were  bad,  as  attempting 
to  combine,  uno  flatu,  two  operations — 
namely,  the  authorisation  of  the  increase 
of  capital  by  the  issue  of  new  shares, 
and  the  actual  increase  of  such  capital  by 
the  creation  of  such  new  shares — which 
bv  section  12  of  the  statato  are  contem- 
plated as  distinct,  and  the  first  of  which 
under  that  section  was  a  condition  prece- 
dent to  the  second.  But  if  this  is  the 
true  interpretation  of  the  judgment,  I  am 
obliged  to  say,  with  veiy  sincere  defer- 
ence, that  this  view  appears  to  me 
hcerere  in  cortice,  and  to  lose  sight  of  the 
substance.  According  to  the  terms  of  the 
Act  of  1862  and  the  constitution  of  this 
company,  it  was  not  necessary  that  the 
second  of  these  two  operations  should  be 
performed  by  special  or  indeed  by  any  re- 
solution of  shareholders  at  extraorduuuy 
general  meetings.  The  authority  to  make 
the  issue  was  indeed  required  to  be  given 
by  a  special  resolution ;  but  the  power  of 
issue  when  that  authoriiy  was  once  given 
was  capable  of  being  exercised  by  the 
board  of  directors.  The  authority  in  this 
case  being  only  for  a  special  purpose,  the 
capital  was  not  really  increased  till  the 
shares  were  issued  ana  accepted  pursuant 
to  that  authority.  The  words,  t^ierefore, 
of  the  resolution,  that  the  capital  of  the 
company  be  increased  by  the  creation  of 
20,000  new  shares,  seem  to  me  to  be 
in  trutii  nothing  more  or  less  than  an 
aathority  for  snch  increase  by  the  board 
of  directors,  who  proceeded  on  the  fidth 
of  that  resolution  actually  to  issue  the 
shares.  Whatever  would  have  been  suf- 
ficient authority  if  contained  in  the  articles 
as  originally  muned,  must  also,  I  think, 
be  sufficient,  if  expressed  in  similar  terms, 
in  any  resolution  by  which  the  articles 
might,  in  effect,  be  Stored.  There  would 
have  been  in  my  opinion  no  doubt  of  the 


snfiBciency  of  the  anthorify  if  the  articles 
as  originally  framed  had  contained  in 
addition  to  what  now  appears  in  them 
any  such  words  as  the  following — "  In  the 
event  of  the  directors  succeeding  in 
making  an  agreement  for  the  purchase  of 
the  business  and  property  of  the  Imperial 
Bank  after  shares  to  the  full  amount  of 
2,000,000^.  have  been  issued,  upon  the 
terms  of  paying  for  such  business 
and  property  by  shares  of  the  company  at 
62.  premium  to  be  issued  to  such  share- 
holders in  the  Imperial  Bank  as  may  be 
willing  to  accept  the  same,  the  capital  of 
this  company  shall  be  increased  beyond 
the  2,000,000!.  by  the  creation  of  such  a 
number  of  new  shares  not  exceeding 
20,000  of  1002.  each  as  may  be  necessary 
for  the  performance  of  such  agreement ; 
such  shares  to  be  issued  to  the  persons, 
and  on  the  terms  stated  in  such  agree- 
ment." I  cannot  discover  any  ground  for 
doubting  that  such  a  provision  in  the 
original  articles  would  have  been  sufficient 
authority  under  the  12th  section  of  the 
Act  for  the  issue  of  new  shares  for  the 
purposes  of  the  supposed  agreement  when- 
ever made ;  and  if  so,  it  seems  to  me  that 
the  equivalent  words  in  the  special  resolu- 
tion in  the  present  case,  though  applicable 
to  the  fulfilment  of  an  agreement  already 
provisionally  made,  and  not  to  a  fntaro 
and  contingent  agreement,  are  equally 
sufficient.  The  case  of  The  West  India 
and  Pacific  Steamship  Gompamy  (ttbi  su^a') 
which  I  think  was  correctly  decided,  was 
substantially  different.  There  the  ques- 
tion was  whether  the  Court  of  Chancery 
could  confirm  a  resolntion,  which,  to  be 
effective,  must  have  been  passed  under 
the  powers  of  the  Companies  Act,  1867, 
B.  9,  for  the  reduction  of  the  capital  of 
the  company.  Such  a  reduction  under 
the  9th  section  of  the  Act  could  only  be 
effective  by  special  resolutions,  that  is  by 
a  resolntion  adopted  and  confirmed  at  two 
extraordinary  general  meetings,  which 
was  not  to  come  into  operation  until  an 
order  of  the  Court  confirming  it  after  fall 
proof  of  certain  notices  to  and  consents 
of  creditors  should  have  been  regfistered. 
by  the  registrar  of  Joint  Stock  Com- 
panies ;  and  no  such  resolution  could  be 
passed  unless  in  language  so  far  similar 
to  that  of  the  12th  section  of  the  Corn- 
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r'es  Act,  1862,  that  it  vras  authorised 
the  iwolations  of  the  company  as 
original!  J  framed  or  as  altered  by  special 
resolution.  In  that  case  the  regnlations 
of  the  company  as  originally  framed  did 
not  anthorise  any  reduction  of  the  capital, 
and  no  resolution  had  been  passed  to  the 
effect  of  altering  them  other  than  that  for 
tiie  actual  reduction  of  the  capital  to 
which  the  assent  of  the  Court  was  then 
asked.  But  tiiis  resolution,  until  some 
order  of  the  Court  confirming  it  should 
be  registered,  was  wholly  inoperative 
under  the  statute ;  and  being  inoperative 
it  could  not  authorise  what  it  purported 
to  do  or  supply  Qxo  want  of  that  altera- 
tion of  tile  articles  which  was  a  condition 
precedent  under  the  statute  independently 
of  any  order  of  the  Court. 

Upon  the  whole  case  I  am  of  opinion 
tiiat  these  appeals  must  prevail,  and  that 
the  Vice-Chancellor's  order  must  be  dis- 
charged. 

James,  L.J. — I  desire  only  to  add  that 
we  are  of  opinion  that  it  is  in  the  highest 
d^rree  important  for  the  safety  of  that 
lai^  portion  of  mankind  which  has 
dealings  in  shares,  and  to  the  true  inte- 
rests of  all  shareholders,  that  the  prin- 
ciple of  the  decision  in  The  BoycU  British 
Bixnk  V.  Turquand  {uhi  «i(pra)  shoold  be 
adhered  to  and  acted  upon. 

Melush,  L.J.,  concurred. 

Alison's  Case. 

The  Lokd  Coancellob. — ^The  ia/A»  of 
Alison's  case  seem  to  have  been  suffi- 
ciently stated  in  the  preceding  judgment. 

The  ^peal  is  from  an  order  of  Lord 
Jnstioe  James,  sitting  for  the  late  Vice- 
Chanoellor  Wiokens,  by  which  he  directed 
sums  which  Mr.  Alison  paid  to  the 
Hindustan  Bank  when  he  took  his  shares 
to  be  repaid  with  interest,  out  of  the 
fimds  of  that  bank.  Alison  has  paid  part, 
bat  not  the  whole,  of  the  premium  pay- 
able according  to  the  terms  on  which  the 
■hares  were  issued.  He  had  never  paid 
any  calls,  and  in  March,  1866,  his  shares 
had  been  declared  forfeited  for  non-pay- 
ment of  calls;  so  that  hi  8  connection  with 
the  Hindustan  Bank,  if  a  shareholder, 
was  finally  dissolved  nine  months  before 
the  order  to  wind  np  that  bank,  in  which 
he  nearer  was  a  contributory.    An  action 


at  law  was  brought  against  him  in  the 
name  of  the  company  by  the  official  liqui- 
dator to  recover  the  unpaid  premiums 
and  calls,  and  the  judgment  in  that 
action  was  in  Mr.  Alison's  favour,  upon 
the  ground  that  he  never  was  a  share- 
holder. The  Lord  Justice  sitting  for  the 
Vice-Chancellor  was  of  opinion  that  this 
judgment  was  binding  as  between  Alison 
and  the  company,  that  it  was  conclusive 
in  his  favour  upon  the  question  raised  by 
him  in  the  winding  up  whether  the  con- 
sideration for  the  payments  made  by  him 
to  the  company  had  not  wholly  fifdled, 
and  whether  he  was  not  therefore  entitled 
to  recover  back  those  payments.  In  that 
opinion  we  agree.  We  cannot  relieve 
the  official  liquidator  against  the  estoppel 
created  by  that  judgment,  on  the  g^und 
that  if  evidence  had  been  given  in  the 
action,  which  wa^  not  given,  if  the  special 
case  had  been  stated  otherwise  than  it 
was  stated,  the  result  might  have  been 
different.  A  company  in  liquidation, 
like  any  other  litigant,  must  be  bound  by 
the  mann£r  in  which  it  conducts  its  own 
case.  The  appeal,  therefore,  in  this  case 
must  be  dismissed  with  costs. 

Melush,  L.J. — I  am  of  the  same 
opinion.  It  is  clear,  I  apprehend,  that 
the  judgment  is  not  only  conclusive  with 
reference  to  the  actual  matter  decided, 
but  that  it  is  also  conclusive  with  refe- 
rence to  the  g^nnds  of  the  decision, 
provided  that  from  the  judgment  itself 
the  actual  grounds  of  the  decision  can  be 
olearly  discovered. 

The  only  sort  of  difficulty  that  there 
really  is  in  this  case  arises  from  the  judg> 
ment  not  in  form  stating  on  which  plea 
the  defendant  should  succeed,  but  only 
deciding  that  the  Company  were  not 
entitled  to  recover  any  portion  of  the 
sums  they  sought  to  recover  in  the  ac- 
tion ;  and  if  the  special  case  had  left  it 
open  to  the  Court  to  decide  in  favour  d 
the  defendant  on  several  grounds,  I 
doubt  whether,  technically,  we  could 
have  looked  at  what  was  said  by  the 
judges, '  for  the  purpose  of  discovering 
what  were  the  i«al  grounds  of  their  de- 
cision ;  but  upon  reading  the  special  case 
it  appears  to  me  to  be  perfectly  clear  that 
only  one  single  question  was  raised  by  it 
for  the  opinion  of  the  Court,  namely,  tlie 
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qnesiaon  whether  Mr.  Alison  ever  be> 
came  a  shareholder  in  ihe  Hindnaton  Bonk, 
and  that  therefore  the  jadgment  that 
the  company  were  not  entitled  to  recover 
all  or  any  of  the  sums  which  they  songbt 
to  recover  in  the  action,  is  necessarily  a 
decinon  also  that  Mr.  Alison  never  had 
become  a  shareholder  in  the  bank. 
Therefore,  npon  that  ground  there  is  con- 
dnsive  evidence  in  this  case  that  he 
never  became  a  shareholder  in  the  bank. 
If  he  never  became  a  shareholder  in  the 
bank,  it  appears  to  me  he  is  clearly  en> 
titled  to  recover  back  the  snms  which  he 
paid  for  the  purpose  of  becoming  a  share- 
holder, apon  the  ground  that  they  were 
moneys  paid  upon  a  consideration  which 
has  wholly  failed. 

Solidton — Messrs.  Ashnrst,  Morris  &  Co.,  for 
appellant;  Messrs.  Thomas  &  HolUuns,  for  Mr. 
Saasoon's  execators ;  Messrs.  Flax  &  Co.,  for 
Mr.  Campbell ;  Messrs.  Gregory,  Bowdiflbs  Sc 
Bawle,  for  Mr.  Hippealey;  Mr.  A.  Polbrook, 
for  Ur.  Alison. 


} 


BOATWBIOHT  V.  BOAT- 
WBIQHT. 


Jessbl,  M.B. 

1873. 
Nov.  5, 12. 

Statute  of  Lmitatiom — Executor — Pro- 
bate— Delay  of  Defendant— Accruer  of 
Bight  of  AcUmi—Oottt. 

A  testa/tor  died  owing  a  debt  of  1001. 
His  widow,  wiho  was  teiuuUfor  life  under 
his  will  of  both  his  reai  and  personal  estate, 
took  possession  accordingly,  and  paid  in- 
terest on  the  debt  for  some  years,  and  then 
ceased  to  pay  any  interest.  After  an  interval 
of  rather  more  than  six  years  from  the  last 
payment  of  interest  the  testator's  tmU  was 

f  roved  in  consequence  of  proceedings  taken 
y  the  creditor ;  and  shortly  after  the  grant 
ofvrobaie  the  creditor  filed  a  bill  for  ad- 
mtnieiration  of  the  real  and  personal  estate 
of  the  testator: — Held,  that  his  debt  wtu 
hatred  by  the  Statute  of  Limitations,  and  the 
Itill  miust  be  dismissed  with  costs. 

The  bill  in  this  suit  was  filed  by 
T.  Boatwright  on  behalf  of  himself  and 
all  other  tlie  simple  contract  creditors  of 


John  Boatwright,  deceased,  against  Eliza 
Boatwright  his  executrix,  Elizabeth  Boat- 
wright his  widow  and  John  Boatwright 
his  heir-at-law. 

The  plaintiff  held  a  promissoiy  note  of 
the  testator's  for  1002.  on  which  the 
testator  had  paid  interest  reg^ularly  while 
he  lived. 

The  testator,  by  his  will,  devised  all  his 
real  estate  to  his  wife  during  widowhood, 
and  after  her  death  or  marriage  he  directed 
his  executrix  to  sell  his  reu  estate,  and 
he  bequeathed  all  his  personal  esti^  to 
his  wife  for  life,  subject  to  the  payment 
of  his  debts  and  funeral  and  testa- 
mentary expenses,  and  after  her  death  he 
directed  his  ezeoubrix  to  convert  his  per- 
sonal estate  into  money  and  stand  pos- 
sessed of  it  and  also  the  proceeds  of  his 
real  estate  on  certain  trusta  for  the  benefit 
of  his  son  and  daughters. 

The  testatordied  on  thelSth  of  January, 
1857,  and  thereupon  his  widow  took 
possession  of  his  personal  estate,  which 
consisted  of  a  few  articles  of  furniture  of 
the  value  of  about  51.,  and  entered  into 
receipt  of  the  rents  of  his  real  estate  which 
produced  24d.  a  year.  She  also  for  some 
time  paid  the  plaintiff  interest  on  his  pro- 
missory note,  the  lastpayment  being  made 
by  her  on  the  Ist  of  February,  1864. 

It  appeared  that  the  testator  had  told 
his  wife  not  to  part  with  his  will  as  long 
as  she  lived,  and  she  endeavoured  to  act 
on  this  precept  accordingly ;  and  the  will 
was  not  proved  till  the  27th  of  September, 
1870,  when  probate  was  compelled  by 
proceedings  taken  by  the  plaintiff,  in  the 
course  of  which  Mib.  Boatwright  was 
committed  to  prison  for  a  contempt  of 
Court  in  not  obeying  an  order  of  the 
Ck>urt  of  Probate  to  leave  the  will  at  that 
Court  to  be  proved. 

The  bill  was  filed  on  the  1st  of  De- 
cember, 1870.  It  prayed  for  adminis- 
tration of  the  real  and  personal  estate  of 
the  testator. 

The  defence  was  the  Statute  of  Limi- 
tations. 

Mr.  SotUhgate  and  Mr.  Freeman,  for 
the  plaintiff. — ^We  contend  that  when  the 
Sta4»ite  of  Limitations  does  not  begin  to 
run  till  after  a  testator's  death  it  does 
not  begin  to  run  until  a  personal  repre- 
sentative is  constituted.    And  it  oamaort 
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be  said  in  Hub  case  tiiat  it  began  to  ran 
against  anybody  on  the  last  payment  of 
interest  in  the  testator's  lifetime,  for  the 
Bnbsequent  payments  of  interest  by  the 
widow  enared  for  the  benefit  of  both  the 
real  and  personal  representatives,  and  so 
kept  the  statute  &om  mnning  in  their 
&Tonr.     In 

Boddam  v.  Morley,  25  Law  J.  Bep. 

(N.8.)  Chanc.  438 ;  s.  o.  2  Kay  & 

J.  336 ;  8.  0.  1  De  Gez  &  J.  1 ; 

8.  o.  26  Law  J.  Bep.  (n.s.)  Chano. 

438  (1868), 
a  testator  died  indebted  on  a  bond  in 
which  tiie  heirs  were  bound,  and  having 
devised  his  real  estates  in  strict  settle* 
ment,  and  the  devisee  for  life  paid  interest 
on  the  bond  for  twenty  years  and  then 
died,  and  it  was  held  that  under  the  3  &  4 
WilL  4.  «.  42.  8.  5,  the  payment  of  in- 
terest by  the  tenant  for  lifo  prevented  the 
Statute  of  Idmitations  &om  barring  the 
action  against  the  remaindermen. 

And  uoogh  tJiat  case  was  doubted  by 

Lord  Chehnsford,    it  has  been  recently 

reaffirmed  by  Y.C.  Bacon. 

[The  cases  here  referred  to  appear  to  be 

(kxme  V.  CrestwM,  35  Law  J.  Bep. 

(n.s.)  Chanc.  496  ;  s.  c.  ibid.  114 ; 

8.  c  Law  Bep.  2  Chanc  112,  see 

p.  124  (Lord  Chehnsford,  1866)  ; 
and 

PeofB  V.  Lcmg,  40  Law  J.  Bep.  (h.s.) 

Chanc.  225 ;  s.  c.  Law  Bep.  12  Eq. 

41  (V.C.  Bacon,  1871.)] 
In  tibia  case  the  retenlaon  of  the  will 
prevented  us  from  suin^  the  devisees,  and 
we  could  not  sue  the  heir  as  he  was  not  in 
possession.  It  is  true  that  if  the  statute 
D^;ins  to  run  in  the  lifetime  of  the  de- 
ceased, it  will  continue  to  run  although 
no  personal  representative  is  appointed — 
Bhodes  v.  Smeihvmt,  4  Mee.  &  W. 

42;  8.  c.  7  Law    J.  Bq).  (h.s.) 

Exch.  273  (1838), 
bat  when,  as  in  this  case,  it  has  not  begun 
to  ran  in  the  lifetime  of  the  deceased,  the 
case  is  different.    The  law  is  summed  np 
in 

WiOiams  on  Executors,  6th  ed.  pp. 

1785  et  tea. 
In 

Burdiek  v.  Oainick,  39  Law  J.  Bep. 

(N.s.)  Chanc.  369 ;  s.  o.  Law  Bep. 

5  Chanc.  233  (1870), 


a  defence  of  the  Statute  of  Limitations 
failed,  there  being  a  fiduciary  relation 
between  the  parties.  But  Lord  Hatherley 
and  Lord  Justice  Gififard  expressed  an 
opinion  that  it  would  also  have  fiuled  if 
no  such  relation  had  existed,  for  that  in- 
asmuch as  the  i^ncy  lasted  till  the  death 
of  the  principal  the  statute  would  not 
have  begun  to  run  till  administration  was 
taken  out. 

[Thb  Mastbb  of  thb  Bolls  pointed  out 
that  that  was  a  suit  by  au  administrator, 
while  the  present  case  was  against  an 
executor.] 

In 
Douglas  v.  Foirestj  4  Bing.  686 
(1827), 
a  plea  of  the  Statute  of  Limitations  failed, 
since  the  testator  died  in  foreign  parts 
and  the  action  was  brought  against  his 
executor  within  six  years  afber  probate. 

Mr.  Fry  and  Mr.  Bury,  for  the  defend- 
ants.— The  question  whether  the  will 
was  proved  or  not  cannot  affect  the  real 
estate.  As  to  the  personal  estate  the  plain- 
tiff might  at  any  time  have  sued  the  per- 
son having  possession  of  the  testator's 
assets,  as  executor  de  son  tort,  or  executor 
as  the  case  might  be.  The  statute  43 
Eiliz.  c.  8,  shews  that  complete  relief  may 
be  obtained  against  an  executor  de  son  tort. 
The  law  is  summed  up  in 

WUUavis  on  Executors,  6th  edit.  255, 

The  present  case  is  on  all  fours  with 
Webster  v.  Webster,  10  Ves.  93  (1804), 
where  a  plea  of  the  Sti^nte  of  Limitations 
by  an  executor,  the  testator  having  died 
in  1796,  and  probate  being  taken  out  in 
1802,  was  allowed ;  the  allegation  in  the 
bill  upon  a  fair  construction  being,  that 
the  defendant  had  possessed  the  personal 
estate,  and  therefore  might  have  been 
sued  as  executor  de  son  tori. 

If  the  possession  of  the  beneficiaty  in 
this  case  was  with  the  consent  of  the 
executrix,  she  was  liable ;  but  if  it  was 
without  her  consent,  the  beneficiary  was 
liable  as  executor  de  son  tort.  Even  if 
no  one  was  liable  as  executor  or  executor 
de  son  tort,  the  plaintiff  might  have  taken 
in  1864  the  proceedings  he  eventually 
took  to  compel  probate  of  the  will  or  he 
might  have  applied  for  administrationhim- 
self.  We  contend,  however,  that  an 
exeoat<Mr  d«  ion  tort  is  liable  to  a  creditor. 
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There  are  some  recent  cases  in  equity  on 
the  point,  namely — 

Baytier  y.  Koehler,  41  Law  J.  Bep. 
(N.s.)  Chanc.  697 ;  s.  c.  Law  Bep. 
14  Bq.  262  (V.O.  Malins,  Jnly  10, 
1872) ; 
Oary  v.  EilU,  42  Law  J.  Bep.  (n.s.) 
Chano.  100 ;  s.  o.  Law  Bep.  15  Eq. 
79  (Lord  EomiUy,  M.B.,  Dec.  11, 
1872) ; 
Ooofe  V.   WhiUington,  Law  Joamal, 
Notes  of  Cases,  1873,  p.  137 ;  s.  c. 
21  W.B.  837  (V.C.  Malins,  July  7, 
1873)  ;  s.  0.  42  Law  J.  Bep.  (n.s.) 
Chanc.  846. 
[At  the  rising  of  the  Conrt  the  Master 
of  the  Bolls  suggested  that  the  case  should 
stand  over  for  a  few  days,  and  on  its 
coming  on  again,  his  Honour  called  on 
the  plaintiff's  connsel  to  reply.] 
Mr.  Freeman  replied. 

The  Mastbe  of  the  Bolls. — This  bill 
is  filed  by  a  simple  contract  creditor 
who  had  a  promissory  note  of  the  tes- 
tator who  died  on  the  13th  of  January, 
1857,  for  the  sum  of  1001.  Though  the 
promissoty  note  was  an  old  one  interest 
had  been  regularly  paid  till  some  time 
before  the  testator's  death.  When  the 
testator  died  it  appears  his  widow  took 
possession  of  what  little  property  there 
was  in  the  shape  of  ftimiture  and  such 
things,  but  no  one  proved  the  will.  And 
it  was  not  proved  till  the  27th  of  Sep- 
tember, 1870,  when  it  was  proved  by  the 
executrix,  Eliza  Boatwright.  It  appears 
the  will  was  not  proved  from  some  mis- 
apprehension on  the  part  of  the  widow 
who  understood  her  husband  to  tell  her 
to  keep  it  secret.  The  defence  is  the 
Statute  of  Limitations,  which  arises  in 
this  way — Elizabeth  Boatwright,  who  was 
tenant  for  life  of  certain  r^  estate  be- 
longing to  the  testator,  paid  interest  up 
o  some  day  in  February  1864,  and  the 
bill  was  not  filed  till  the  1st  of  December, 
1870.  It  is  attempted  to  get  rid  of  the 
statute  by  certain  ingenious  arg^uments, 
and  I  must  say  that  where  the  debt  is 
clearly  admitted  and  the  statute  is  used, 
as  in  this  case,  not  for  protecting  persons 
Scorn  a  claim  on  whicn  there  is  doubt, 
but  to  defeat  an  honest  claim  not  brought 
ynthin  six  years,  the  Court  is  amdoDS  to 


bring  the  case  of  the  creditor  within  some 
or  one  of  the  exceptions  which  have  been 
established.  And  for  that  reason,  and 
not  because  I  entertained  any  doubt  as 
to  the  statute  running,  I  not  only  heard 
Mr.  Fiy's  argument,  but  had  the  cause 
adjourned  in  order  to  look  into  the  au- 
authorities  and  see  if  I  could  discover  any 
ground  for  giving  the  plaintiff  relief. 

The  cause  of  action  accrued  in  the 
testator's  lifetime,  and  therefore,  whether 
the  will  was  proved  or  not  is  immaterial. 
Then  if  pajrment  by  the  tenant  for  life  of 
the  real  estate  prevented  the  statute  bom 
running  against  the  personal  estate,  it 
would  run  against  the  real  estate  &om  the 
date  of  the  last  payment,  and,  therefore, 
against  the  personal  estate  also.  And 
tune  being  thus  a  bar,  the  mere  fact  that 
yon  could  make  the  legal  personal  repre- 
sentative  a  party  to  a  suit  against  the 
real  estate  cannot  be  material.  If  the  sait 
cannot  proceed  in  the  absence  of  a  per- 
sonal representative,  the  result  would  be 
that  having  lost  the  remedy  against  the 
personal  estate,  that  against  the  real 
estate  would  be  gone  also,  and  if  the 
remedy  against  the  real  estate  is  to  be 
kept  aUve,  the  remedy  against  the  per- 
sonal estate  must  be  kept  alive  also.  But 
it  does  not  appear  to  me  that  that  point 
calls  for  decision  now,  for  in  this  case  I  an* 
of  opinion  that  the  executrix  assented  to 
these  payments  and  so  prevented  the 
statute  from  running  against  the  personal 
estate  up  to  the  date  of  the  last  of  them. 
But  then  the  statute  is  equally  a  btu-  to 
the  suit. 

Therefore  I  regret  to  say  I  must  give 
efifeotto  ilie  defence.  And  tiiongh  I  do 
not  approve  of  the  defendant's  conduct  in 
raising  it,  still  as  the  statute  says  that  if 
a  person  neglects  and  sleeps  upon  his 
rights  for  six  years  he  shall  not  enforce 
them,  i  am  not  at  liberty  to  say  that  the 
statute  is  not  a  complete  defence,  and  I 
cannot  deprive  the  defendants  ;of  their 
right  to  costs.  I  most,  therefore,  dismiss 
the  bill  with  costs. 

Solicitors — Messrs.  Barton  &Pearman,for  plain- 
tiff; Mr.  William  Norris,  for  defendants.     . 
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Not. 

Ademption — Legacy  of  Debt — Payment 
—New  Debt  —  CodicU  —  Gonfirmation  — 
Bevival — Bepublicatian — 7  Will.  4  |*  1 
Viet.  e.  26.  gs.  24,  34. 

A  testator  by  his  urUl  said,  "  Whereas 
there  is  due  to  me  from  my  son  1,440Z.  or 
thereabouts,  secured  by  bills  or  notes  or  other- 
vise,  I  release  my  said  son  from  the  payment 
of  any  interest  up  to  tfie  time  of  my  death, 
and  I  direct  thai  he  shali  have  time  for 
payment  of  the  said  sum  by  paying  one- 
titth  *»  every  year  next  after  my  death." 
He  afterwards  made  a,codicil,  whereby  he 
toi^rmed  his  wiU.  The  son  paid  the  debts 
iueat  th6  date  of  the  will,  amounting  to 
abaui  1,4402.,  akd  afterwards  incurred 
fresh  debts  to  the  amount  of  about  1,3002., 
vkieh  were  due  at  the  date  of  tJie  codicil 
a»dat  the  death  of  the  testator : — Held, 
that  the-  legacy  was  specific,  that  it  was 
adeemed  by  payment  of  the  debt,  and  that 
the  eonfirmation  of  the  will  by  the  codicil 
did  not  give  the  son  any  benefit  in  respect 
cf  the  dd>ts  then  due.         < 

The  bin  in  this  suit  was  filed  by  Heniy 
Sidney,  the  eldest  son  of  W.  H,  M. 
Sidney,  sen.,  deceased,  against  the  exe- 
cutors and  trustees  of  his  will,  namely, 
W.  H.  M.  Sidney,  jnn.,  and  J.  Lynch. 

The  will  was  dated  the  24th  of  February, 
1860,  and  contained  the  following  clause — 

"  Whereas  there  is  due  to  me  from  my 
eldest  son  the  sum  of  1,1302.  or  there- 
abonts  secared  by  moiigage  upon  pro- 
ptfiy  at  Middlesborongh-on-Tees,  with 
respect  to  which  I  here%  release  my  said 
ddest  son  from  the  payment  of  any  in- 
terest for  the  same  up  to  the  time  of  my 
death,  it  being  my  desire  that  the  said 
sum  of  1,1302.  or  thereabouts  shall  be 
paid  by  him  without  interest  as  aforesaid. 
And  whereas  there  is  also  due  to  me  from 
my  said  eldest  son  the  {^gregate  sum  of 
1,4402.  or  thereabouts  secured  to  me  by 
billa  or  notes  or  otherwise,  I  do  hereby 
release  my  said  son  from  the  payment  of 
any  interest  up  to  the  time  of  my  death ; 
and  I  direct  that  he  shall  have  time  for 
payment  of  the  said  sum  of  1,4402.  or 
tteteaboots  by  paying  one-sixth  thereof  in 


every  year  next  E^r  my  death,  so  that 
the  same  will  be  payable  over  a  period  of 
six  years  by  equal  yearly  payments." 

The  testator  made  a  codicil  on  the  28th 
of  February,  1870,  containing  some  di- 
rections not  material  to  this  case,  and 
concluding  with  the  words — "And  I 
hereby  confirm  my  said  will  in  all  other 
respects."  And  on  the  14th  of  May, 
1870,  he  made  another  codicil  appointing 
the  defendant,  J.  Lynch,  an  executor,  and 
concluding,  "  And  in  all  other  respects  I 
confirm  my  said  will,  except  as  altered 
or  varied  by  the  said  codicU  of  the  28th 
of  February,  1870." 

The  bill  contained  the  following  para- 
graphs, which,  though  contested  on  some 
minor  points  by  the  defendant's  answer, 
were  assumed  for  the  sake  of  argument 
to  be  correct — 

"  6.  The  said  property  at  Middles- 
borongh-on-Tees, on  which  the  sum  of 
1,1302.  was  secured  as  mentjoned  in  the 
said  will,  was  sold  daring  the  said  testa- 
tor's lifetime,  and  the  said  mortgage  debt 
was  paid  off  out  of  the  proceeds  of  such 
sale. 

"  7.  The  plaintiff  was  formerly  in  busi- 
ness in  the  iron  trade  at  Middlesborongh 
aforesaid,  but  he  was  unsuccessful  therein ; 
and  some  years  ago  he  gave  up  such 
business,  and,  save  as  to  such  business, 
the  plaintiff  had,  during  the  lifetime  of 
his  father,  no  independent  or  other  income 
of  his  own,  and  bis  father  was  in  the 
habit  of  advancing  to  him  from  time  to 
time  sums  of  money  for  his  maintenance, 
and  for  some  of  these  sums  the  testator 
took  the  plaintiff's  promissory  notes,  and 
for  others  no  security  but  treated  them 
as  loans. 

"  8.  At  the  date  of  the  said  testator's 
will,  divers  sums  were  owing  by  the 
plaintiff  to  his  father  on  notes  and  other- 
wise exclusive  of  the  mortgage  in  the 
said  wiU  mentioned,  but  the  said  sums 
were  afterwards  from  time  to  time  paid 
by  the  plaintiff  to  his  father  during  his  Ufe- 
tune,  and  divers  other  sums  in  lieu  thereof 
were  from  time  to  time  advanced  to  the 
plaintiff  by  his  father,  and  at  the  death  of 
the  plaintiff's  finther  there  was  owing 
from  the  plaintiff  to  his  father  sums 
amounting  altogether,  as  the  defendants 
allege,  to  1,2912.,  whereof  tlte  sum  of 
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980J.  was  seonred  by  the  plaintiff's  pro- 
missory notes,  and  the  balance,  or  alleged 
balance  (8612.),  was  wholly  nnsecared. 
The  partionlars  of  the  said  notes  were  as 
follows — First,  a  note  dated  the  15th  of 
September,  1865,  for  3902.,  payable  with 
interest  thereon  at  the  rate  of  5^  per 
cent,  per  annum  on  demand  after  the 
81st  of  March,  1866  ;  second,  a  note 
dated  the  11th  of  Jnne,  1867,  for  1802., 
payable  with  interest  at  52.  per  cent,  per 
annam  on  demand ;  third,  a  note  dated 
the  15th  of  Febroary,  1868,  payable,  with 
interest  thereon,  at  me  rate  of  52.  per  cent, 
per  annam  six  months  after  demand ;  and, 
fourth,  a  note  dated  the  13th  of  Jane,  1868, 
for  502.,  payable  with  interest  at  the  rate 
aforesaid  six  months  after  demand.  The 
Sams  secured  by  the  said  notes  were  aU 
advanced  at  or  about  the  dates  of  the  said 
notra  respectiyely,  and  before  the  execu- 
tion of  the  said  codicil  of  the  28th  of 
February,  1870.  The  said  balance,  or 
alleged  oalance,  of  3612.  was  composed 
of  advances  made  between  the  14th  of 
July,  1868,  and  the  3rd  of  January,  1870." 

The  defendants  had  brought  actions 
agtunst  the  plaintiff  to  recover  the  debts 
dae  &om  him  to  the  testator,  and  on  the 
bill  being  filed  they  undertook  not  to  pro- 
secate  them  till  the  hearing.  In  the  course 
of  the  arguments  reference  was  made  to 
the  24th  and  84th  sectionsof  the  Wills  Act, 
7  Will.  4  &  1  Vict.  c.  26,  which  are  in  the 
following  words  —  Section  24,  "  That 
every  will  shall  be  construed  with  refer- 
ence  to  the  real  estate  and  personal  estate 
comprised  in  it,  to  speak  and  take  effect 
ad  if  it  had  been  execnted  immediately 
before  the  death  of  the  testator,  unless  a 
contraiy  intention  shall  appear  by  the 
wiU." 

Section  34,  "  That  this  Act  shall  not 
extend  to  any  will  made  before  the  1st 
day  of  January,  1838,  and  that  every 
will  re-executed  or  re-published  or  revived 
by  any  codicil,  shall,  for  the  purposes  of 
this  Act,  be  deemed  to  have  been  made 
at  the  time  at  which  the  same  shall  be  so 
re-executed,  re-published  or  revived,  and 
that  this  Act  shall  not  extend  to  any  estate 
pur  autre  vie  of  any  person  who  shall  die 
before  the  1st  day  of  January,  1838." 

Mr.  Southgate  and  Mr.  OhiUy,  for  the 
plaintiff. — ^We  contend  that  the  plaintiff 


is  entitled  to  have  six  years  to  pay  the 
snms  due  &om  him  at  the  date  of  the 
codicil,  and  to  be  released  &om  all  interest 
due  during  the  testator's  life.     In 

Winter  v.  Winter,  5  ELare  306 ;  s.  c. 
16  Law  J.  Bep.  (n.8.)  Ghanc.  Ill 
(1846), 
it  was  laid  down  that,  under  section  34  of 
the  Wills  Act  (7  Will.  4  &  1  Vict.  c.  28), 
the  effect  of  the  re-publication  of  a  will 
by  a  codicil  was  the  same  as  if  the  testa- 
tor, at  the  date  of  the  codicil,  had  made 
a  will  in  the  words  of  the  former  will, 
and  the  same  principle  is  shewn  by — 
In  the  goods  of  Lady  Truro,  35  Law 
J.  Bep.  (h.s.)  Prob.  A  M.  89 ;  s.  o. 
Law  Bep.  1  P.  &  D.  201  (1866), 
the  head-note  of  which  is — "  The  re- 
publication of  a  will  by  the  execution  of 
a  codicil,  will  not  of  itself  entitle  an  un- 
executed paper,  written  or  signed  between 
the  date  of  the  will  and  the  date  of  the 
codicil,  to  probate.  Bat  where  the  will, 
if  read  as  speaking  at  the  date  of  the 
execution  of  tko  codicil,  contains  language 
which  would  operate  as  an  incorporation 
of  the  document  to  which  it  refers,  such 
document,  although  not  in  existenoe  ontil 
after  the  execution  of  the  wiU,  is  entitled 
to  probate  by  force  of  the  codicil." 

In  accordance  with  the  same  principle, 
Bacon,  V.O.,  recently  decided  in 

Anderson  y.  Anderson,  41  Law  J. 
Bep.  (k.s.)  Chano.  247 ;  s.  o.  Law 
Bep.  13  Eq.  381  (1872), 
that  where  a  legatee  onder  a  will  was  an 
attesting  witness  so  that  the  legacy  was 
void,  but  there  was  a  codicU  executed  by 
disinterested  witnesses  confirming  the  will, 
the  legacy  was  made  valid.     And  in 

Doe  d.  York  v.  WaUcer,  12  Mee.  &  W. 
591 ;  B.  c.  13  Law  J.  Bep.  (n.s.) 
Exch.  163  (1844), 
there  was  a  will  devising  all  lands  at  B. 
before  the  Act,  a  codicil  appointing  an 
additional  trustee  after  the  Act;  and 
after  the  codicil  the  testator  purchased 
other  lands  at  B.,  and  they  were  held  to 
pass  by  the  will. 

In  any  case,  we  submit  that  the  plaintiff 
is  released  from  all  interest  due  during 
the  testator's  life.  The  words  respecting 
the  interest  are  quite  general. 

Sir  B.  BaggcMay  and  Mr  0.  Broume, 
for  the  defendantB.— The  object  of  sec- 
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tion  24  of  ihe  Wills  Act  was  to  give  the 
same  effect  to  a  residaarT  g^  of  realty 
that  had  formerly  attached  to  one  of  per- 
Kiialtj.  The  law  as  to  personalty  was 
the  same  before  the  Act  as  it  is  now. 
And  section  34  only  enacts  that  when  a 
win  made  before  the  Act  is  revived  by  a 
codicil  made  after  it,  it  shall  be  constraed 
according  to  the  new  law.  We  contend 
that  this  was  a  specific  legacy,  and  that 
it  was  adeemed  by  payment  of  the  debt ; 
and  that  being  so,  the  confirmation  of  the 
win  by  the  codicil  does  not  raise  a  new 
legacy,  bat  merely  expresses  the  testator's 
intention  that  his  will  shall  continue 
operative,  except  so  &r  as  altered  by  the 
codicil.    In 

In  re  OCbson  ;  Mathews  v.  Foulsham, 

35  Law  J.  Bep.  (n.s.)  Chanc.  596 ; 

B.  0.  Law  Rep.  2  Eq.  669  (1866), 
a  testator  bequeathed  "  my  one  thousand 
N.  B.  Railway  preference  shares."    He 
had  such  shares,  sold  them  and  bought 
other  shares  exceeding  1,000Z.  in  amount, 
and  the  l^;acy  was  held  to  be  adeemed. 
Again  in 
DougUu  v.  Douglas,  Kay  400 ;  s.  o. 

23  Law  J,  Rep.  (n.s.)  Chanc.  732 

(1854), 
a  testator  released  his  sister  "  from  all 
claims  in  respect  of  money  laid  out  by 
me  in  improvements  of  the  estates  in 
Scotland,  and  which  money  has,  according 
to  the  laws  of  Scotland,  been  charged 
thereon."  Some  moneys  had  been  laid 
ont  and  charged  at  the  date  of  the  will, 
some  were  then  laid  ont  and  charged 
afierwards,  and  some  were  both  laid  out 
and  charged  afterwards ;  and  it  was  held 
that  the  exoneration  applied  only  to 
moneys  laid  oat  and  charged  at  the  date 
of  the  will. 

[The  Master  of   the  Rolls  referred 
to- 

SmaUman  v.    Ooolden,  1   Cox  329 

(1787), 
where  a  t^tator  gave  to  his  son  "  all  sum 
and  sums  of  money  duo  to  me  from  him 
on  bond  or  bonds  or  any  other  security." 
The  son  was  indebted  to  the  testator  by 
bond  at  the  date  of  the  will,  and  after- 
wards became,  indebted  to  him  by  another 
bond,  and  it  was  held  that  the  bequest 
did  not  inclnde  the  subsequent  bond.J 
Mr.  G.  Browne  proceeded  to  cite — 
New  Sssibs,  43. — Cuamc. 


2>u  Eourmelin  y.  Sheldon,  19  Beav. 
389  (1854), 
where  a  married  woman  by  will  appointed 
and  devised  all  hereditaments  which  she 
had  any  power  to  appoint  and  devise ; 
and  afterwards  when  a  widow  by  codicil 
confirmed  the  will,  and  it  was  held  that 
the  will  as  confirmed  only  passed  saoh 
hereditaments  as  were  subject  to  her 
power.     And^ 

Montague  v.  Montague,  15  Bear.  565 
(1852),   _ 
where  the  principle  is  dearly  laid  down 
that  "  the  confirmation  of  a  will  by  a 
codicil  does  not  revive  a  legacy  adeemed 
in  the  interval  between  the  will  and  the 
codicil." 
Also  a  dictum  of  Malins,  Y.C.,  in 
Castle  V.  Fox,  40  Law  J.  Rep.  (s.s.) 
Chanc.  302 ;  s.  o.  Law  Rep.  11  Eq. 
642,  see  p.  551,  Une  30  (1871). 
Mr,  SoutJigate,  in  reply,  cited — 

Wagstaffe  v.  Wagstaffe,  38   Law  J. 

Rep.  (n.s.)  Chanc.  528 ;  s.  o.  Law 

Rep.  8  Eq.  229  (1869), 

where  after-acquired  property  was  held 

to  pass  under  a  gift  of  "  any  other  pro« 

perty  I  may  now  possess ;  "  and — 

Trinder  v.  Tnnder,  Law  Bep.  1  Eq, 
695  (1866), 
where   after-acquired  shares  were  held 
to  pass  under  a  gift  of  "  my  shares  in 
the  G.  W.  RaQway." 

The  Master  of  the  Rolls. — This  is 
a  bill  which  raises  a  question  which  has 
been  very  often  raised  since  the  passing  of 
the  Wills  Act,  and  which  1  am  afraid  will 
continue  to  be  raised  very  often,  and  that 
question  is,  how  far  the  provisions  of  the 
24th  section  of  the  Wills  Act  apply  to 
gifts  of  legacies  as  distinguished  &om 
gifts  of  residue  ? 

Now  the  first  point  to  be  considered  is, 
what  does  the  instrument  mean?  The 
will  in  this  case  deals  with  property  de- 
scribed in  rather  dubious  langm^e.  If  I 
ascertain  that  the  will  meant  a  specific 
sum  then  existing,  it  is  conceded  by  the 
plaintiff  that  the  mere  fact  of  a  codicil 
being  made  confirming  the  will  will  not 
alter  the  nature  of  the  gift.  If,  on  the 
other  hand,  I  come  to  the  conclusion  that 
the  will  does  not  deal  with  a  specific  sum, 
but  with  what  is  sometimes  called  a  class 
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gifty  tbat  ia  to  say,  a  gift  of  a  class  of 
subjects,  subject  in  its  nature  to  increase 
or  diminntion,  tben  it  is  contended  that 
confirmation  by  a  codicil,  coupled  with 
the  24th  section  of  the  Wills  Act,  will 
extend  the  class  to  after-acquired  subjects. 

Now  the  circumstances  of  this  case  are 
fortunately  without  any  possibility  of 
doubt,  because  the  defendants  are  willing 
to  take  the  statements  in  the  bill  as  tmo, 
and  the  plaintiff  is  not  at  liberty  to  depart 
from  those  statements.  The  curious  thing 
is  that  that  is  the  most  favourable  case  for 
tho  defendants,  for  the  defendants  have 
pat  in  an  answer  which  has  improved  the 
plaintiff's  case. 

Now  the  words  of  the  will  are.  [His 
Honour  here  read  the  passage  above  set 
out.]  And  it  is  only  necessary  to  read  two 
otherparagraphs.  The  6th  is  as  follows. 
[His  Honour  here  read  it,  and  also  the  7th 
and  the  beginning  of  the  8th.]  So  we 
have  an  admission  in  the  bill  that  there 
were  at  the  date  of  the  will  existing  se- 
coritiea  properly  described  as  for  1,4402. 
or  thereabouts,  and  that  these  were  the 
soma  intended  to  be  referred  to  by  the 
testator.  Then  many  years  afterwards, 
as  we  find  by  the  8th  paragraph— that  ia 
after  the  date  of  the  will,  which  was 
the  24th  of  February,  1860— the  whole 
1,4402.  was  paid  off,  and  at  the  death  of 
the  testator  there  w^re  other  sums  due. 
[His  Honour  then  read  the  rest  of  the 
8th  paragraph.] 

Well  now,  the  codicil  in  question 
was  made  on  the  14th  of  May,  1870, 
shortly  before  the  testator's  death,  which 
took  place  on  the  25th  of  November, 
1870.  It  is  sufficient  to  say  that  the 
codicil  confirmed  the  will  so  £Eur  as  not 
altered  by  codicil,  and  that  does  not 
affect  the  question. 

The  firstcontention  urged  upon  me  waa 
that  the  gift  of  1,4402.  was  not,  under 
the  circumstances  and  in  spite  of  the 
admission  in  the  bill  that  there  were  really 
such  sums,  a  gift  of  a  specific  subject ; 
but  that  the  testator  intended  to  refer  to 
any  sums  which  might  be  owing  to  him 
from  his  son  generally,  and  not  to  these 
particular  sums.  It  appears  to  me,  how- 
ever, to  be  very  clear  and  plain  that  these 
are  ^e  sums  which  were  referred  to  in  the 
will.   That  is,  that  when  the  testator  was 


describing  the  sum  by  this  amount^  it 
was  such  an  amount.  It  was  really  se- 
cured by  promissory  notes  and  bills,  and 
he  describes  it  so.  It  was  owing  by  his 
son,  and  he  so  describes  it.  And  how 
can  it  be  said  tbat  that  is  a  general  de- 
scription?  It  seems  to  me  to  be  very 
sjiecific  indeed.  Bat  if  I  had  any  doubt, 
there  is  an  old  case  which  ia  much 
stronger  —  Smallman  t.  Ooolden  (ubi 
supra).  It  is  much  stronger  because  in 
it  the  sum  is  not  mentioned.  But  with 
that  exception  it  is  the  same  as  this  case. 
In  one  case  the  debt  is  secured  by  bills,  in 
the  other  by  bond.  And  it  was  held  that 
the  bond  having  been  paid  off  and  another 
sum  advanced  on  bond,  the  gift  was 
gone.  Therefore  in  botii  respects  the 
case  was  stronger  than  this  is. 

Tho  only  question  remaining  is,  what 
effect  had  the  codicil  P  It  confirmed  the 
will,  except  as  altered  or  varied  by  the 
other  codicil.  But  if  the  legacy  was 
adeeemed  by  the  payment  of  the  sum  by 
the  son,  it  could  not  be  argued  that  the 
codicil  gave  a  new  sum,  nor  waa  it  so 
argued. 

I  have  now  disposed  of  the  substance 
of  the  argument,  that  this  was  a  general 
giil.  I  hold  it  a  specific  legacy,  and  hold 
that  the  son  is  not  entitled  to  anything 
under  the  will.  But  there  was  one  point 
argued  by  Mr.  Chitty,  a  very  ingenious 
point ;  and  though  I  think  that  if  the 
father  were  asked  he  would  not  approve 
of  my  decision,  I  must  decide  against  it. 
It  is  true  that  the  will  does  not  say  any 
interest  on  the  sum  last  mentioned ;  but, 
looking  at  the  context  and  considering 
that  the  sum  spoken  of  was  the  same 
previously  mentioned,  I  think  that  the 
interest  spoken  of  in  the  same  sentence 
means  the  interest  on  that  particular 
sum,  and  not  generally  on  any  sum  owin|^ 
at  his  death.  I  am  a&aid,  therefore,  that 
I  cannot  g^ve  any  effect  to  the  clause  in 
favour  of  the  son.  I  dismiss  the  bill 
without  costs,  and  the  undertaking  not 
to  go  on  with  the  action  is  of  course 
thereby  discharged. 

Solicitors — Messrs.  Shum  &  Grossman,  agents  for 
Messrs.  Q.  &  F.  Brumell,  for  the  plaintiff; 
Messis.  £.Fluz  &  Loadbitter,  for  the  defendants. 
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Company — Prospectus — Suggestio  falsi 
— Suppresno  veri  —  Liability  of  Directors 
— Liability  of  Estate  of  Deceased  Director 
— Suit  for  Itidemnity  by  Transferee  of 
Shares — Decree  appealed  from  affirmed  on 
different  Grounds — Gosts — Delay  in  insti- 
tuting Proceedings. 

In  proceedings  in  equity  for  damages, 
by  one  who  has  been  deceived  to  his  oum 
isjvry  by  the  miarqtresentations  of  another 
made  in  a  prospectus,  tlte  only  amount  of 
delay  which  is  a  bar  to  relief  m  that  fixed 
by  tA«  Staiaie  of  Limitations  as  to  actions 
far  deceit  at  law. 

Non-ditdotwe  of  material  facts,  though 
a  gromdfor  setting  aeide  on  allotment  or 
purchase  of  ehares,  is  not  a  ground  for  an 
action  for  deceit  or  for  proceedings  in  equity 
M  the  na^re  of  such  an  action. 

The  cjffiee  of  a  prospectus  is  to  invite 
persons  to  become  aUottees,  and,  the  aUot- 
mnt  having  been  completed,  such  office  is 
exhausted  and  the  liability  to  allotted  does 
not  follow  the  shares  into  the  hands  of  sub- 
sequent  transferees — ^Bedford  v.  Bagahaw 
(4  HnrL  db  N.  538;  s.  o.  29  Law  J.  Bep. 
(M.8.)  Exch.  59),  and  Bagshaw  v.  Sey- 
monr  (18  Com.  B.  Bep.  903;  s.  c.  29 
Law  J.  Bep.  (h.s.)  Exch.  60),  note,  dis- 
approved; ScioU  V.  Dixon  (29  Law  J. 
Bep.  (x.s.)  Exch.  62),  note,  and  Gkrhard 
«.  Bated  (2  E.  &  B.  476;  s.  o.  22  Law  J. 
Bep.  (N.S.)  Q.B.  364  distinguished. 

A  company  mas  formed  for  taking  to  a 
bSl  broking  business  of  long  standing  and 
high  credit.  The  prospectus  stated  that  the 
good-viU  of  the  old  firm  had  been  purchased 
for  500,000i.,  half  to  be  paid  in  cash,  half 
in  shares  v>ith  152.  per  share  credited; 
and  that  the  vendors  guaranteed  the  com- 
pany againtt  loss  on  the  assets  or  liabilities 
broMsferred.  The  liabilities  of  the  old  firm 
eteeeded  He  bona  fide  assets  by  upiaards  of 
4000,OOW.,  or,  incUtding  the  value  of 
the  private  estates  of  the  members  of  the 
old  firm,  by  upwards  of  2,0OO,00OZ.  Up- 
ward*  of  4000,000!.  of  almost  hopelessly 
bad  debts  were  entered  in  the  balance-sheet 
prepared  by  the  old  firm  with  a  view  to 


the  tramfer  as  assets  worth  20s.  in  the  11. 
By  a  deed  executed  between  the  company 
and  the  old  firm,  referred  to  in  the  pro- 
spectus,  power  was  given  to  the  directors  of 
the  company  to  reserve  such  accounts  at 
they  should  think  fit,  to  be  wound  up  by 
the  old  firm;.  And  by  a  second  deed 
which  was  executed  soon  after  tlie  pro- 
spectus was  issued,  these  bad  or  swmicious 
accounts  were  excepted  and  were  left  for 
collection  in  the  hands  of  the  old  firm 
during  three  years  and  a  half,  at  the 
end  of  which  time,  if  these  accounts  should 
ha/ve  realised  mare  than  the  4,000,000i.,  the 
old  firm  was  to  have  the  benefit  of  the 
excess,  and  if  they  realised  less  thorn  the 
4,000,0002.  the  old  firm  was  to  make  good 
the  deficienou.  In  the  meantime  the 
250,0002.  cash,  and  the  whole  of  the  shares 
allotted  to  the  metnbers  of  the  old  firm  as 
the  price  of  the  goodwill  of  their  business, 
were  to  be  held  in  suspense : — 

Held,  that  this  prospectus  not  only  in- 
tentiondlly  concealed  material  facts,  but 
alto  contained  ttatementt  amounting  to  an 
active  mitrepretentation,  for  which  the  pro- 
moters who  signed  it  would  be  personally 
liable  either  at  law  or  vti  equity  to  one  who, 
on  the  faith  of  the  prospectus,  had  applied 
for  and  obtamed  an  allotment  of  shares  in 
the  company.  But  Held,  that  one  who 
purchased  shares  in  the  open  market  had 
no  remedy  against  the  promoters,  though  he 
Inmght  on  the  faith  of  the  representations 
eotUdined  in  the  prospectus. 

One  who  took  no  part  in  the  preparation 
or  issuing  of  the  prospectus,  btU,  with  fuU 
knowledge  of  all  the  facts,  consented  to  be  a 
director  and  allowed  his  name  to  remain 
unchallenged  at  the  foot  of  the  prospectus, 
and  signed  the  memorandum  and  articles 
of  association  which  referred  to  the  pro- 
spectus was  held  as  liable  as  the  other 
directors  who  prepared  and  issued  the  pro- 
spectus. 

One  of  the  directors  having  died  before 
the  twit  was  instituted : — ^Held,  that  as  the 
suit  was,  »u)2  to  recover  profits  derived  by 
their  testator  or  by  his  estate,  but  to  recover 
damages  for  the  wrong  done  by  him,  the 
suit  could  not  he  sustained  against  the  exe- 
cutors of  such  deceased  director,  either  in  a 
Court  of  Equity  or  in  a  Court  of  Law,  on 
the  principle  actio  personalis  moritur  cum 
persona. 
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Directors  may  not  he  liaile  to  a  criminal 
prosecution  under  24  ^  25  Vict.  e.  96.  s.  84, 
and  yet  may  be  liable  in  a  Court  of  Equity 
to  indemnify  persons  taking  shares  on  the 
faith  of  representations  made  by  them  in  a 
prospectus. 

This  was  an  appeal  from  a  decree  of 
the  Master  of  the  Bolls,  by  which  his 
Lordship  had  dismissed  the  appellant's 
bill  without  costs.  The  respondents,  who 
were  defendants  in  the  Court  below,  were 
the  directors  of  Overend,  Gumey  &  Co. 
(Limited),  and  the  executors  of  a  deceased 
director,  and  the  bill  prayed  for  a  deola- 
i^tion  that  the  directors,  in  pursuance  of 
a  scheme  for  the  formation  of  that  com- 
pany, had  fraudulently  issued  a  prospectus 
which  concealed  many  important  facts 
and  misrepresented  others,  and  was  in- 
tended to  deceive  the  public  and  the 
plaintiff  as  one  of  the  public ;  in  particular 
that  it  had  represented  the  goiodwill  of 
Overend,  Gumey  &  Co.,  for  the  purchase 
of  which  business  the  company  was 
formed,  as  worth  500,0002.,  and  likely  to 
yield  a  large  profit  if  bought  at  that  price, 
whereas  in  £a>ct  the  old  firm  was  hopelessly 
insolyent ;  that  the  plaintiff  was  misled 
by  these  omissions  and  misrepresentations 
into  purchasing  2,000  shares  in  the  com- 
pany, and  had  suffered  great  loss  and 
injury  in  consequence ;  and  that  he  was 
entitled  to  have  his  contract  rescinded, 
and  also  to  be  indemnified  by  the  defen- 
dants against  the  loss  he  had  sustained  in 
consequence  of  their  fraud  and  misrepre- 
sentation. The  case  is  very  fully  reported 
from  the  Court  below  in  41  Law  J.  Bep. 
(n.s.)  Chano.  436,  And  it  is  only  necessary 
here  to  mention  the  following  facts.  The 
firm  of  Overend,  Gumey  &  Co.  for  many 
years  prior  to  1857  had  been  one  of  the 
largest  and  most  successful  firms  of  bill 
brokers  and  money  dealers  in  London.  In 
the  year  1857  no  profits  were  divided,  in 
1859  and  1860  there  was  a  division,  but 
subsequently  to  1860  no  profits  were 
ever  ascertained  or  divided.  This  was 
due  mainly  to  the  circumstance  that  im- 
provident advances  had  been  made  to 
insolvent  firms  and  persons  to  a  very 
large  extent  But  besides  this  there  was 
an  average  loss  on  the  legitimate  business 
of  the  firm  during  the  years  1861,  1862, 


1863  and  1864  of  upwards  of  32,000Z.  per 
annum.  In  1865  the  amount  of  capital 
hopelessly  lost  in  advances  to  insolvent 
people  and  firms  was  found  to  exceed 
3,000,0002.  It  had  since  been  ascertained 
that  the  liabilities  of  the  firm  at  that  time, 
which  had  since  ripened  into  actual 
losses,  exceeded  the  total  capital  of  the 
firm,  including  the  value  of  their  private 
estates,  by  nearly  2,000,0002. 

The  appellant  in  his  bill  alleged  that 
"  the  prudent  and  honest  course  for  the 
plaintiffs  to  have  taken  in  1865  would 
have  been  to  have  closed  their  busi- 
ness, and  applied  such  assets  as  they 
possessed  towards  payment  of  their  lia- 
bilities." But  on  the  other  side  it  was 
urged  that  the  partners  had  strong  hopes 
that  by  care,  and  the  introduction  of 
fresh  capital,  the  business  might  be 
brought  round ;  that  for  many  years  the 
profits  of  the  business  had  averaged 
188,0002.  a  year;  the  amount  of  bills 
discounted  had  averaged  upwards  of 
32,500,0002.  a  yeai- ;  the  total  amount  of 
money  turned  over  in  the  years  1859, 
1860,  1861,  1862,  1863,  1864  and 
the  first  half  of  1865  was  1,115,862,2722,, 
giving  an  average  for  each  year  of 
171,671,1182. ;  the  firm  was  still  in  high 
repute  with  the  public ;  and  the  partners 
had  sanguine  hopes  that  if  they  appealed 
to  the  public  for  capital  they  would  be 
enabled  to  bring  the  business  through  its 
difficulties.  For  this  purpose,  however, 
it  was  of  course  necessary  that  the  fame 
position  of  the  firm  should  be  kept  secret. 
The  bill  accordingly  alleged  that  "a 
scheme  was  therefore  devised  by  the 
partners,  together  with  other  persons,  for 
the  formation  of  a  joint  stock  company, 
whereby  the  goodwill  of  the  firm  of 
Overend,  Gumey  &  Co.  was  to  be  put 
forward  as  worth  500,0002.,  while  its 
business  was  to  be  stated  to  be  of  such  a 
nature  as  to  yield  a  highly  remunerative 
return,  even  on  such  an  outlay."  The 
bill  went  on  to  allege  that  the  persons 
associated  with  the  partners  in  this  scheme 
were  Mr.  Henry  Ford  Barclay,  a  connec- 
tion by  marriage  of  the  Gumey  family, 
Mr.  William  Eennie,  a  member  of  the 
firm  of  Cavan,  Lubbock  &  Co.,  which  was 
at  that  time  indebted  to  Overend,  Gum^ 
&  Co.  in  the  sum  of  691,5742.,  Mr.  H.  G. 
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GordoD,  all  of  whom  were  made  defend- 
ants to  the  bill,  and  Mr.  H.  S.  A.  Gibb, 
whose  execatora  were  also  joined  as  de- 
fendants. To  substantiate  the  charges  of 
fraad,  the  bill  alleged,  as  indeed  was  the 
fikct,  that  no  estimates  or  valuations  of 
the  bnsiness,  of  its  assets  or  of  its  lia- 
bilities, were  made  by  any  independent 
aooonntant  or  valuer  called  in  for  that 
pnrpoee,  and  that  the  statements  of  the 
affiurs  of  the  firm,  which  were  submitted 
bj  the  partners  to  Messre.  Bennie,  Gordon 
uid  Oibb,  shewed  that  the  firm  was  then 
insolvent,  and  that  these  gentlemen  must 
in  consequence  have  been  nillj  aware  that 
it  was  so.  With  ihe  same  view  the  bill 
alleged  that  a  statement  of  the  afi&irs  of 
the  firm,  which  was  entered  on  the  books 
both  of  the  old  firm  and  of  the  companv, 
was  imperfect  and  delusive,  and  made  m 
order  that  an  appearance  of  solvency 
ought  be  produced.  This  statement  was 
aa  followa: — 


1865. 

XSSBTS. 

£           B. 

d. 

July  31. 

Cash  Securities 

8,607,061     8 

4 

n 

AdTBOces 

1,070,873    0 

9 

n 

Conntrr  Bsmka 

6,658    6 

11 

n 

G.L.        

13,303  10 

0 

$f 

BiUs         

1,345,135    4 

6 

ft 

Cash        

120,394     7 

2 

»» 

Suspense  and  Guarantee  4,218,896  16 

4 

n 

D.I*        

1,969  19 

2 

ft 

8.D 

£ 

UABtunss. 

8,648  17 

9 

15,281,641  17 

10 

1865. 

£        ». 

d. 

Jaly  31. 

Cash  Loans      

9,006,422    0 

7 

n 

„  Country  Banks 

1,909,458    9 

2 

n 

..  D.I-       

26,628     4 

1 

tt 

„   Advances 

64,076  16 

0 

f» 

„  O.L.       

435,880    5 

9 

ft 

„  Bebate  on  Bills 

72,610    6 

4 

1* 

„  B.P 

38,772    3 

6 

f> 

„  (P.  L.)   Prirate 

Ledger     ... 

1,053,715    1 

9 

»t 

„  (8.  D.)     Single 

Deposits  ... 
£ 

2,676,679  10 

8 

16,281,641  17 

10 

With  regard  to  this  statement,  the 
appellant  alleged  that  there  was  wholly 
excluded  &t>m  it  all  reference  to  a  sum  of 
7,177,280^.,  for  which  the  firm  was  liable 
on  gnarantees  on  rediscounted  bills,  a 
large  portion  of  which  subsequently 
ripened   into  claims;   or  of  a  sum  of 


965,500Z.,  for  which  the  firm  was  liable 
upon  general  guarantees,  which  had  also 
matured  into  claims;  or  of  a  sum  of 
655,9192.  8s.  Sd.,  payable  on  credits 
granted;  and  that  these  three  liabili- 
ties, amounting  together  to  8,808,699{. 
8s.  8(2.,  might  have  been  expected  to  and 
did  ripen  into  very  heavy  losses,  without 
producing  any  profit. 

The  bill  also  alleged,  that  not  only  was 
this  large  sum  of  liabilities  excluded  from 
the  statement,  but  that  the  item  of 
4,213,896Z.  16«.  4d.,  which  was  entered  in 
the  statement  under  the  head  of  "  sus- 
pense and  guarantee  "  as  an  asset  worth 
the  fall  amount,  was  only  so  entered  in 
order  to  produce  a  semblance  of  solvency 
for  the  firm ;  that  in  the  private  account 
of  the  partners  it  was  reckoned  as  likely 
to  produce  only  about  one-fourth  of  the 
full  amount ;  and  that  it  was  composed 
of  accounts  of  large  amounts,  standing 
in  the  books  of  the  firm  under  the 
names  of  various  parties  with  balances 
to  the  debit  of  such  accounts,  but  in- 
stead of  representing  gfood  debts  owing 
to  the  firm,  or  being  in  fsict  assets  of  the 
firm,  as  in  the  above-mentioned  statement 
of  accounts  they  were  represented  to  be, 
these  accounts  were  for  the  most  part,  if  . 
debts  at  all,  debts  due  from  insolvent 
persons  and  failed  firms,  and  ought  to 
have  been  written  off  and  treated  as  bad 
debts,  or  as  only  good  to  the  extent  of 
the  dividends  or  sums  likely  to  be  re- 
ceived upon  them  in  liquidation ;  and, 
moreover,  that  some  of  these  debts  were 
due  &om  undertakings  in  which  the  ma- 
jority of  the  shares  were  held  by  the 
firm,  either  themselves  or  by  their  nomi- 
nees, and  instead  of  the  firm  being  likely 
to  receive  anything  from  those  under- 
takings, the  firm  was,  in  respect  of  the 
shares  they  held  in  them,  subject  to  lia- 
bilities to  an  enormous  amount. 

The  bill  further  alleged,  that  although 
the  said  statement  of  the  affairs  of  the 
firm,  by  representing  this  total  of 
4,213,8962. 168.  M.  as  an  asset  worth  208. 
in  the  pound,  made  it  appear  that  the 
firm  was  not  only  solvent,  but  that  the 
partners  had  an  actual  capital  in  the  firm 
of  1,053,7152.  Is.  Od.,  the  partners  them- 
selves at  this  time  actually  estimated  the 
accounts  forming  this  total  to  be  worth, 
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and  likely  to  produce  on  realization,  only 
the  snmof  1,082,000Z.;  and  that  they  knew 
that  the  whole  of  the  capital  of  the  firm 
was  lost,  and  that  the  firm  was  insolvent 
to  the  extent  of  upwards  of  3,000,0002.  as 
before  mentioned  ;  also,  that  in  the  events 
which  happened,  it  was  proved  that  even 
the  estimate  of  the  sum  of  l,082,000i. 
was  wholly  delusive,  that  in  fact  that  sum 
never  was  realized,  and  that  at  the  date  of 
the  stoppage  of  the  Limited  Company  the 
accounts  in  the  suspense  and  guarantee 
account  had  not  only  not  produced  any- 
thing but  had  entailed  a  further  loss  of 
C15,000{.,  because  in  the  case  of  many  of 
the  accounts  which  went  to  make  up  the 
total  of  4,213,896i.  168.  4d.  nothing  was 
ever  recovered;  upon  some  others  very 
trifling  sums  had  been  received,  and  some 
of  them,  and  notably  the  accounts  of  the 
Millwall  Iron  Works,  the  Atlantic  Eoyal 
Mail  Steam  Packet  Company,  L.  Bruse- 
witz  &  Sichcl,  Alexander  &  Co.,  so  &r 
from  producing  the  assets  for  which  the 
firm  had  taken  credit,  had  ultimately  re- 
sulted in  the  actual  additional  loss  of 
lai^e  sums.  Moreover,  the  mode  in  which 
these  accounts  were  dealt  with,  was  made 
by  the  bill  a  special  instance  of  the  frau- 
dulent design  of  the'  whole  scheme.  For, 
in  order  to  conceal  from  the  public  the 
names  of  the  firms  and  persons  whose 
debts  were  thus  reckoned  as  assets,  but 
which  were  well  known  to  be  hopelessly 
insolvent,  a  deed  was  executed  before  or 
on  the  day  of  the  issuing  of  the  prospec- 
tus, and  was  the  only  deed  referred  to  in 
the  prospectus,  by  which  deed  it  was 
contrived  that  no  reference  should  be 
made  to  the  highly  suspicious  accounts 
byname.  For  instead  of  this  a  power 
was  thereby  given  for  the  directors  of  the 
company  to  reserve  such  accounts  as  they 
should  think  fit  to  be  wound  up  by  the 
old  firm ;  and  by  another  deed,  which 
bore  even  date  with,  but  was  in  fact  exe- 
cuted some  time  after  the  prospectus, 
and  which  the  bill  alleged  was  kept 
secret,  these  particular  debts  were  re- 
served, and  were  handed  over  to  the  old 
"firm  for  collection.  By  this  second  deed 
it  was  arranged  that  the  whole  of  these 
so-called  assets  should  be  locked  up  at 
bank  interest  for  three  years  and  a  half, 
;  during  which  time  the  old  firm  were  to 


collect  the  debts  so  left  in  their  hands, 
and  at  the  end  of  that  time  if  the  debts 
should  have  realized  more  than  the 
4,213,896Z.  16s.  4d.  the  surplus  was  to 
belong  to  the  partners  in  the  old  firm, 
and  if  they  realized  less  than  that  sum 
the  partners  in  the  old  firm  were  to  make 
good  the  deficiency ;  and  in  the  meantime 
the  price  of  the  goodwill,  whether  cash  or 
shares,  was  to  be  practically  held  in  sus- 
pense and  remain  unpaid.  Bat  it  was 
alleged  that  the  total  value  of  the  private 
estates  of  the  partners  as  ascertained  by 
valuation  previous  to  the  transfer  of  their 
business,  even  when  the  500,0001.,  the 
price  of  that  business,  and  45,0002.,  the 
price  of  their  offices,  were  added  thereto, 
and  even  when  the  estimate  was  included 
which  they  had  themselves  made  of  the 
amount  which  these  excepted  accounts 
would  probably  produce  on  realization, 
and  which  estimate,  as  above  mentioned, 
proved  wholly  delusive — the  total  value 
of  all  these  fell  far  short  of  the  sum  of 
4,213,8962.  16«.  4d.,  for  which,  in  the 
statement  of  accounts,  entered  in  the 
books  of  the  new  company  and  of  the  old 
firm,  the  old  firm  took  credit,  and  which 
sum  was  required  to  balance  the  undeni- 
able liabilities  of  the  firm,  which  liabilities 
were  again,  as  above  mentioned,  them- 
selves understated  by  an  amount  of 
upwards  of  800,0002.,  which  had  ripene  d 
into  an  actual  loss  of  a  very  large  amount. 
It  was  in  evidence  that  most  of  the  ex- 
cepted accounts  had  been  well  considered 
by  the  partners  and  found  to  be  valueless 
so  long  ago  as  1859,  when  their  existence 
had  been  the  occasion  of  a  change  in  the 
management  of  the  London  business,  and 
that  by  a  letter  dated  the  5th  of  July, 
1865,  addressed  by  the  old  firm  to  Mr. 
Gibb  for  the  use  and  information  of  him- 
self, Mr.  Bennie,  and  Mr.  Gordon,  those 
gentlemen  were  sufficiently  apprised  of 
the  true  state  of  the  firm's  afiairs.  The 
plaintiff  having  put  forward  the  non- 
disclosure of  this  deed  as  aii  instance  of 
the  fraud  it  should  be  mentioned  that  on 
the  other  hand  it  was  given  in  evidence 
by  the  defendants  that  the  deed  was  not 
settled  by  counsel  till  a  week  or  two 
after  the  issuing  of  the  prospectus ;  that 
no  instructions  had  been  given  by  the 
partners  or  their  solicitor  for  its  prepara- 
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tion,  and  ihat  it  originated  entirely  with 
the  oonnsel  to  whom  the  preparation  of 
the  deeds  or  deed  required  to  effect  the 
transfer  of  the  business  had  been   en- 
trosted.     The  plaintiff  in  his  bill  stated 
thi^  he  purchased  the  shares  solely  on  the 
&ith  of  the  statements  contained  in  the 
prospectus,  and  in  the  belief  that  such 
statements  were  true,  and  that  the  busi- 
ness sold  to  the  company  was  solvent  and 
remunerative.     This  second  deed  was  not 
only  mentioned  as  an  instance  of  fraud  : 
it  was  also  argued,  as  will  be  seen  by  his 
counsel,  that  the  omission  of  all  allusion 
in  the  prospectus  to  so  important  a  mat- 
ter as  this  second  deed  amounted  to  a 
misrepresentation  on  which  he  was  enti- 
tled to  relief.     It  is  also  proper  to  mention 
that  the  bill  alleged  that  a  fraud  had  been 
committed  by  the  defendants  in  obtaining 
a  settling  day  and  an  ofScial  quotation 
without  producing  this  second  deed;  but, 
aa  the  bill  did  not  allege  that  the  plaintiff 
had  been  deceived  by  this,  it  is  not  neces- 
aaiy  to  dwell  fiu^er  on  this  part  of  the 


The  prayer  of  the  plaintiff's  bill  is 
printed  at  p.  442,  and  the  prospectus  of 
the  company  at  p.  438  of  41  Law  J. 
Bep.  (h.8.)  Chanc.  The  prospectus  was 
prepared  and  issued  in  the  absence  on 
the  Continent  of  Mr.  H.  F.  Barclay. 
But  he  on  his  return  signed  the 
articles  of  association  which  referred 
to  the  prospectus.  The  company  was 
incorporated     on    the    1st    of  August, 

1865,  on  which  day  all  the  shares  in  the 
company  were  allotted.  The  appellant 
purchased  his  shares  in  October  and  De- 
cember— ^the  transfer  of  1,000  of  such 
shares,  bought  at  72.  IDs.  premium,  being 
datedthe2ndof  November,  1865;  the  trans- 
fer of  other  1,000  shares,  bought  at  61. 10s. 
premium,  being  dated  the  3rd  of  January, 

1866.  On  the  10th  of  May  the  company 
stopped  payment,  on  the  11th  of  June  a 
resolution  was  passed  for  voluntarily 
winding  it  up  subject  to  the  supervision 
of  the  Court,  and  on  the  22nd  of  June, 
Kindersley,  V.C,  made  an  order  that  the 
winding-up  should  be  continued  under  the 
supervision  of  the  Court.  Mr.  Qibb  died 
on  the  15th  of  November,  1866.  The 
plaintiff's  original  bill  was  filed  on  the 
Iddi  of  March,  1868,  and  his  amended  bill 


on  the  1st  of  April,  1869.  The  defend- 
ants— namely,  the  partners  in  the  old  firm 
who  were  the  directors  and  who  signed 
the  prospectus  of  the  new  company,  Mr. 
Barclay,  Mr.  Rennie,  Mr.  Gordon,  and 
the  executors  of  Mr.  Gibb,  severed  in 
their  defence,  and  appeared  separately  on 
this  appeal,  the  partners  in  the  old  firm 
appearing  by  themselves,  Mr.  Gibb's 
executors  by  themselves,  and  each  of  the 
three  other  defendants  by  himself.  The 
partners  in  the  old  firm  who  were  not 
directors  of  the  company  were  not  joined, 
they  being,as  the  bill  stated,  insolvent  and 
not  necessary  parties. 

In  the  winding-np  the  appellant  unsuc- 
cessfully endeavoured  to  have  his  name 
removed  from  the  Ust  of  contributories. 
This  House  finally  decided  against  that 
claim  on  the  15th  of  August,  1867. 
That  case  is  reported  sub  nom. 

Peek  V.  TvrqtMnd,  36  Law  J.  Rep. 
(n.S.)  Chanc.  949. 
The  present  bill  was  therefore  filed  a 
little  more  than  six  months  after  that 
decision. 

In  the  meantime  hostile  proceedings  had 
been  taken  against  these  directors  in  a  suit 
brought  in  the  name  of  the  company,  for 
negligence  in  completing  the  purchase. 
The  final  decision  in  that  suit,  given  hv 
this  House,  is  reported  in  42  Law  tf. 
Rep.  (n.8.)  Chanc.  67. 

Criminal  proceedings  were  also  taken 
against  them  under  24  &  25  Vict.  c.  96. 
8.  84,  but  these,  under  the  direction  of 
Cockbnm,  C.J.,  resulted  in  an  acquittal. 
In  the  present  case  LordRomilly,  M.R., 
had  dismissed  the  plaintiff's  bill  on  the 
ground  of  his  delay  in  instituting  the 
proceedings,  but  he  dismissed  it  without 
costs  because  in  his  opinion  the  directors 
had  been  guilty  of  gross  misconduct  in 
concealing  the  insolvency  of  the  old  firm 
of  Overend,  Gumey  &  Co. 

From  this  decision  Mr.  Peek  now  ap- 
pealed. 

Mr.  Kay,  Mr.  Swanston  and  Mr  Jolliffe, 
for  the  appellant. — It  may  be  true  that 
some  of  the  directors  who -issued  this 
prospectus  believed  that  the  company 
might  become  a  paying  concern,  but  it 
cannot  be  denied  that,  with  whatever  in- 
tentions, they  kept  back  from  the  public 
material  facts  whidi,  if  they  had  been 
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disclosed,  would  have  prevented  the  for- 
mation of  the  company.  The  Master  of 
the  Rolls  was  of  opinion  that  the  state- 
roents  in  the  prospectus  were  calculated 
to  mislead,  and  he  decided  against  our 
claim  on  the  ground  of  delay,  and  inci- 
dentally his  Lordship  mentioned  a  diffi- 
culty, which  occurred  to  his  mind,  arising 
from  the  fact  that  Mr.  Peek  had  bought 
the  shares  in  the  market.  But  if  he 
purchased  them  on  the  faith  of  the  mis- 
representations of  these  directors,  they 
are  responsible  to  him  for  the  injury  he 
has  sustained  through  their  deceit. 

The  liability  of  directors  for  issuing  a 
&l8e  prospectus  is  well  laid  down  by 
Kindersley,  V.C,  in — 

The    New    Biti/iuwick    and    Canada 

Railway  Oompany  v.  Muggeridge, 

1  Dr.  &  S.  363 ;  s.  c.  30  Law  J. 

Rep.  (N.8.)  Chanc.  242 : 
"  Those  who  issue  a  prospectus  inviting 
the  public  to  take  shares  on  the  faith  of 
the  representations  therein  contained  are 
bound  to  state  everything  with  strict  and 
scrupulous  accuracy,  and  not  only  to 
abstain  from  stating  as  &ct  that  which  is 
not  fact,  but  to  omit  no  one  fact  within 
their  knowledge,  the  existence  of  which 
might  in  any  degree  affect  the  nature  or 
extent  or  quality  of  the  privileges  and 
advantages  which  the  prospectus  holds 
out  as  inducements  to  take  shares ;"  and 
his  Honour  gave  judgment  in  favour  of 
Mr.  Muggeridge,  although,  as  he  said 
in  his  judgment,  it  did  not  appear  to 
him  that  there  had  been  in  that  case 
intentional  fraudulent  misrepresentation. 
That  judgment  was  approved  by  this 
House,  and  especially  by  the  Lord 
Chancellor  Chelmsford  in — 

The  Directors,  ^c,  of  the  Central  BaiU 

way  Company  of  Veneztula  v.  Kisch, 

36  Law  J.  Rep.  (n.s.)  Chanc.  849 ; 

B.  c.  Law  Rep.  2  H.  L.  99, 
and   by    Lord    Hatherley,  when    Vice- 
Chancellor,  in — 

Hmiderson  v.  Lacon,  Law  Rep.  5  Eq. 

249, 
wherein  he  speaks  of  this  passage  in  the 
judgment  of  Kindersley,  V.C,  as  "  The 
golden  legacy  which  has  been  left  to  us 
by  Sir  Richard  Kindersley." 

Now    the    deceptive    and    fraudulent 
nature  of  this  prospectus  was  recognised 


hj  Lords    Chelmsford,   Craaworth   and 
Golonsay  in — 

Oakes  v.  Turquand,  36  Law  J.  Rep. 
(k.s.)  Chanc.  949 ;  s.  c.  Law  Rep. 
2  E.  &  I.  App.  325, 
and  by  the  Master  of  the  Rolls  in  his 
judgment,  from  which  this  appeal  is 
brought,  in  that  part  of  his  judgment 
in  which  his  Lordship  is  considering  the 
question  which  will  be  raised  by  the  re- 
spondents as  to  tho  right  of  proceeding 
in  a  Court  of  Equity  rather  than  at  law 
against  individuals  for  deceit.  And  on 
this  question  we  would  adopt  the  argument 
of  his  Lordship,  who  after  referring  to 

Bumes  v.  Pennell,  2  H.  L.  Cas.  497, 
shewed  that  a  Court  of  Equity  will  enter- 
tain a  personal  claim  for  damages  by  one 
who  has  acted,  to  his  own  injury,  on  the 
representations  of  another,  where  there  is 
fraud  or  deceit  or  misrepresentation  with 
knowledge,  and  will  order  the  latter  to 
make  good  his  representations,  or  to  in- 
demnify the  plaintiff  from  the  conse- 
quences of  his  so  acting,  and  this,  although 
the  person  making  the  misrepresentation 
has  no  interest,  as  was  the  case  in — 

Pasley  v.  Freeman,  3  Term  Rep.  5L 
And  in — 

Evatu  V.  Bieknell,  6  Ves.  173, 
Lord  Eldon  said  that  was  a  more  fit  case 
for  a  Court  of  Equity  than  a  Court  of 
law.     So  also  in — 

Burrowes  v.  Loch,  10  Ves.  470, 
Sir  William  Grant  held  that  as  there  was 
no  difficulty  in  assessing  the  damages,  it 
was  a  proper  case  for  a  Court  of  Equity. 
There  the  trustee  had  no  interest,  but  he 
was  held  responsible  for  his  misrepresenta- 
tion with  knowledge,  though  it  had 
escaped  his  recollection;  and  this,  too, 
although  as  held  in 

Kennedy  v.  Oreen,  6  Sim.  6, 
a  trustee  is  not  bound  to  answer  to  a 
stranger.    In 

Blim  T.  Crmicher,  1  De  Gex,  F.  &  J. 

518 ;   B.  c.  29  Law  J.  Rep.  (n.s.) 

Chanc.  273, 

which  was  not  a  case  of  a  trustee   but 

of  a  landlord,  who  also  had  no  interest, 

the  result  was  similar. 

It  has  also  been  held  that  where  there 
are  several  persons  implicated  in  the 
misrepresentation,  a  proceeding^  against 
them  collectively  in  a  Court  of  Equity  is 


Digitized  by 


Google 


Toi.  48.] 


MICHAELMAS  1873  to  MICHAELMAS  1874, 


25 


a  fitter  proceeding  than  several  actions 
at  law.    This  was  so  held  in 

CoU  V.  Woollaston,  2  P.  Wms.  154 ; 
Green  y.  Barrett,  1  Sim.  45  ; 
Barry  v.  Grosley,  2  Jo.  &  H.  1 ; 
Cridlcmd  v.  Lord  De  Mauley,  1  De 
Ger  &  S.  459 ;  s.  c.  17  Law  J. 
Hep.  (n.s.)  Chanc.  190 ; 
Eamskire  y.  Bolton,  38  Law  J.  Bep. 
(n.8.)  Chanc.  694 ;  s.  o.  Law  Rep. 
8Eq.  294; 
Hill  T.  Lane,  40  Law  J.  Bep.  (n.s.) 
Chanc.  41 ;  s.  c.  Law  Bep.  11  Eq. 
215. 
In  these  last    cases  demurrers   filed  to 
the  hills   were   overroled,  so    that    the 
question  has  been  decided  over  and  over 
again,  and  the  Court  of  Equity  has  this 
jurisdiction.     As  for  the  case  of 

OffUvie  V.  Ourrie,  37  Law  J.  Bep. 
(h.8.)  Chanc.  &41, 
in  which  a  demurrer  was  allowed  to  a  bill 
against  directors,  the  reason  of  that  was 
tint  the  bill  was  for  rescission  of  the  con- 
tract; that  foiled  against  the  company, 
and  it  was  considered  not  equitable  to 
gnnt  collateral  relief  against  the  directors 
when  the  claim  for  the  principal  relief 
bad  failed.    The  claim  then  be<»>me  one 
for  unliquidated  damages.     Even  at  com- 
mon law  an  action  under  such  circnm>. 
stances  would  &il,  as  in 
Clarke  y.  J>icks<m,  E.  B.  A;  E.  148  ;  8.  c. 
27  Law  J.  Bep.  (n.s.)  Q.B.  222. 
The  principle  was  also  recognised  in 
'     Biowlins  V.  Wiekham,  8  De  Gez  &  3, 
304;  8.  c.  28  Law  J.  Bep.  (n.s.) 
Chanc.  188, 
where  too  an  action,  founded  on  the  same 
grounds  as  the  present,  was  stopped  by 
the  death  of  a  defendant,  but  the  remedy 
in  Equity  was  not  thereby  affected,  and 
muhdaU  V.  Ford,  35  Law  J.  Bep. 
(n.s.)  Chanc.  769 ;  s.  c.  Law  Bep. 
2  Eq.  750. 
The  law  being  so  as  to  direct  misrepre- 
aentataons  or  aUegatio  falsi  or  sttggetUo 
fain,  it  is  the  same  also  as  to  sv/ppressio 
reri.     For  at  law  "  actions  for  deceit  are 
no4  confined  to  representations  which  are 
Kterally  &ke  "— 

Tapp  V.  Lee,  3  Bos.  &  P.  367, 
in  which  case  the  dicta  of  all  the  Judges 
in 

Haycrqft  T.  Oreaeey,  2  East  92, 
Kkw  anas,  43,— Csaxc. 


that  fraud  on  which  an  action  for  deceit 
may  be  founded  may  cottsist,  as  well  in 
the  suppression  of  what  is  true  as  in  the 
representation  of  what  is  false  (although 
in  that  case  the  majority  of  the  Judges 
decided  that  there  was  no  fraud,  because 
no  intention  was  proved),  was  approved ; 
and 

Tapp  V.  Lee  (uhi  supra) 
was  emphatically  approved  in 

Foster  v.  Gharles,  4  Mo.  &  P.  61 ;  6 

Bing.  296 ;  s.  c.  8  Law  J.  Bep. 

(o.s.)  C.  P.  118, 
and  this  is  stated  to  be  the  law  in 

Smith's  Leading  Gases,  3rd  Ed.  vol. 

1,  pp.   77,   78,  in  the  notes  to 

Ghandelor  v.  Lopus,  2  Cro.  2, 
where 

Taylor  v.  As\tm,  11  Mee.  4  W.  401 ; 

8.  0.  12  Law  J.  Bep.  (n.s.)  Ezch. 

363,  and  other  cases  are  cited. 
Therefore  we  have  these  propositions 
established,  that  the  intentional  conceal- 
ment of  a  material  fact  from  a  motive 
which  may  not  be  a  dishonest  one  amounts 
to  a  misrepresentation,  and  that  the  Court 
of  Equity  has  jurisdiction  to  compel  one 
who  has  made  such  a  misrepresentation 
to  indemnify  one  who  has  acted  on  the 
&ith  of  it  to  his  own  injuiy.  But  it  is 
objected,  as  by  Lord  Bomilly  in  his  judg- 
ment, that  though  this  equity  may  be 
asserted  ou  behalf  of  one  who  is  an  allottee 
of  shares,  still  a  mere  purchaser  in  the 
open  market  may  not  be  entitled  to  relief. 
In  reply  to  this  objection,  we  contend  that 
generally,  until  something  has  happened 
to  limit  the  publicity  or  authori'^  of  a 
prospectus  addressed  to  the  pubuo,  all 
persons  purchasing  on  the  fiath  of  the 
representetions  contained  in  it  are  entitled 
to  relief.  At  all  events,  this  must  be  the 
case  so  long  as  no  other  report  or  docu- 
ment exists  with  regard  to  the  company. 
So  long  as  no  general  meeting  has  been 
held,  nor  any  report  issued,  all  persons 
joining  the  company,  whether  as  aJlottees 
or  transferees,  must  be  held,  in  the  ab- 
sence of  anything  to  the  contrary,  to  have 
done  so  on  the  faith  of  the  prospectus. 
How  can  it  be  equitable  for  those  who 
have  issued  the  prospectus  to  say  to  one 
who  has  been  deceived  by  it  into  becom- 
ing a  transferee,  "I  only  intended  to 
deceive  you  into  becoming  an  allottee; 
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that  yoa  have  been  deceived  into  becom> 
ing  a  transferee  was  not  quite  the  kind  of 
deception  I  intended ;  so  though  yon  have 
been  injured  yon  have  no  remedy  against 
me !  "  Besides,  in  this  case,  the  object 
of  these  directors  was  not  only  to  get 
the  shares  allotted:  they  had  16,666 
shares  allotted  among  themselves,  and 
they  had,  as  an  object,  to  get  rid,  by  sale 
and  transfer  of  these  shares,  and  the 
misrepresentations  in  this  prospectna  en- 
abled them  to  do  this,  and  at  a  premium. 
Therefore,  the  prospectus  was  intended 
to  influence  the  pablio  to  become  pnr> 
chasers  as  well  as  allottees.  It  is  not 
necessary  to  shew  any  farther  connection 
between  the  misrepresentations  made  by 
the  directors  and  Mr.  Peek,  who,  as  a 
member  of  the  pabUc,  was  deceived 
by  them  to  his  great  loss  and  injury.     In 

Bedford  v.  Bagshaw,  4  Hurl.  &  N. 
538 ;  8.  c.  29  Law  J.  Bep.  (n.s.) 
Exch.  69, 
the  directors  obtained  a  settling  day  on 
the  Stock  Exchange  by  means  of  false 
representations  to  the  committee  of  the 
Stock  Exchange,  and  one  who  purchased 
shares  in  consequence  of  his  knowing 
that  a  settling  day  had  been  granted,  was 
allowed  to  maintain  an  action  against  the 
directors,  though  the  misrepresentation 
in  that  case  had  been  made,  not  to  the 
public  or  to  him  as  a  member  of  the  pub- 
Uc,  bat  to  a  committee.    It  is  said  that^ 

Bedford  v.  Bagshato  (ubi  supra), 
was  decided  on  the  strength  of 

Bagghmo  v.  Seymour,  18  Com.  B. 
Rep.  (0.8.)  903 ;  s.  c.  29  Law  J. 
Rep.  (n.s.)  Exoh.  60,  note, 
in  the  House  of  Lords,  and  that  in  that 
case  judgment  was  taken  by  consent,  in 
the  first  instance,  for  the  purpose  of  going 
to  this  House,  and  when  here  without 
argument.     But  Bramwell,  B.,  in 

Bedford  v.  Bagshmo  (ubi  supra), 
expressly    mentions     in    his    judgment 
that 

BagshoK  v.  Seymour  (ubi  supra) 
did  not  pass  sub  silentio,  but  was  carefully 
considered.     To  the  same  effect  are 

GuUen  v.  Thompson,  4  Macq.  H.  L. 
424; 

Thiranty's  Case,  26  Beav.  269 ;  s.  c. 
28  Law  J.  Rep.  (n.s.)  Ghano.  37 ; 

Gerhard  v.  Bates,  2  E.  d;  B.  476 ; 


and 


s.  c.  22  Law  J.  Rep.  (n.s.)  Q.B. 
364; 


Scott  V.  Dickson,  29  Law  J.  Bep. 

(n.s.)  Exoh.  62,  note  3. 
In  the  judgment  at  Lord  Campbell  in 

Qerhaad  v.  Sates  (ubi  supra), 
occurs  this  passage — "It  was  strongly 
urged  that  no  privity  was  shewn  to  exist 
between  the  parties,  and  that  such  privity 
was  necessary  as  the  action  did  not  arise 
from  any  public  wrong  or  the  neglect  of 
any  public  dufy.     But  in 

"  Levy  V.  Langridge,  4  Mee.  &  W. 

337 ;  8.  0.  7  Lav  J.  Rep.  (n.s.) 

Exch.  387; 
and 

"  Winierhottom  t.  Wright,  10  Mee.  & 

W.  109;   B.  c.  11  Law  J.  Rep. 

(n.s.)  Exoh.  415, 
and  the  other  cases  referred  to  on  this 
head,  the  alleged  cause  of  action  arose  in 
respect  of  contracts,  or  from  negligence 
imputed  to  the  defendant,  whereby  the 
plmntiff  was  damnified ;  and  the  doctrine 
there  laid  down  cannot  apply  to  an  action 
founded,  irrespectively  of  contract,  upon 
a  &iae  representation  fraudulently  made 
by  the  defendant  to  the  plaintiff  for  the 
purpose  of  inducing  the  latter  to  act  upon 
it,  the  plaintiff  also  shewing  that  by  so 
acting  npon  it  he  had  suffered  damage." 
As  to  the  case,  on  which  the  respondente 
rely,  of 

Blain  r.  Agar,  2  Sim.  289, 
the  first  demurrer  in  that  case  succeeded, 
because  it  was  filed  on  behalf  of  himself 
and  of  all  others ;  the  second,  because  by 
the  frame  of  the  bill  it  was  treated  as  a 
bill  against  the  company  for  money  had 
and  received;  and  that  case  will  be  readily 
understood  by  considering  that  of 

The   Western  Bank  of   Scotland  v. 

Addie,  Law  Rep.  1  Sc.  App.  145, 
in  which  Lord  Chelmsford,  after  referring 
to  the  opinion  of  Lord  Cranworth  in  the 
case  of 

The  National  Exchange  Company  y. 

Drew,  2  Macq.  H.  L.  103, 
and  to  proceedings  brought  by  people 
against  a  company  for  the  acts  of  their 
directors,  says — "  But  if  the  person  who 
has  been  induced  to  purchase  shares  by 
the  fraud  of  the  directors,  instead  of 
seeking  to  set  aside  the  contract,  prefers 
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to  bring  an  action  for  damages  for  the 
deceit,  saoh  an  action  cannot  be  main- 
tamed  against  the  company,  but  only 
against  the  directors  personally." 

With  regard  to  uie  liability  of  Mr. 
Gibb's  ezecntors,  althongh  at  law  no 
action  conld  be  maintained  against  them 
npon  the  rule  actio  jiersonaMs  moritw  cum 
jpertona,  we  cannot  find  a  single  case  in 
which  that  role  has  been  adopted  in 
Eqoify ;  and  in 

Ingram  y.  Thorp,  7  Hare  67 ; 

BaioUtu  T.  Wv^ham  {itbi  supra)  ; 

WaJtham  v.  StaitUon,  1  Hem.  &  M. 

322 ;  and  1  De  Gex,  J.  &  S.  678 ; 

8.  c.  32  Law  J.  Bep.  (n.s.)  Chanc. 

557  ;  and  33  Ibid.  68, 

the  decisions  went  on  a  contrary  supposi- 

Hon  of  law  ;  and  in 

DoKvdaim  t.  TuUoeh^  3  Macq.  H.L. 
783, 
the  application  of  the  mle  in  such  a  case 
was  distinctly  disapproved. 

The  result  is  that  these  directors  by 
this  proepectoB  and  by  their  other  acts, 
particnlarly  by  their  obtaining  a  settling 
dsT  on  the  Stock  Exchange,  which  they 
did  by  withholding  the  second  and  most 
important  deed  of  arrangement  between 
the  old  firm  and  the  company,  deceived 
the  pnbUc  by  misrepresentations ;  they 
had  a  direct  interest  in  thos  deceiv- 
ing the  public.  Mr.  Peek,  reading  the 
statements  contained  in  the  prospectus, 
and  seeing  that  they  had  obtained  a  settl- 
ing day  on  the  Exchange,  was  deceived, 
as  the  plaintiff  was  in 

SmU  v.  Dickson  (vM  supra), 
into  purchasing  these  shares,  1,695  of 
which  he  bought  of  Mr.  Samuel  Gumey 
or  his  nominee  ;  the  circumstances  of  the 
case  are  exactly  such  as  were  mentioned 
by  tiie  Vice-Gfaancellor  in 

Barry  v.  Oroskey  (vhi  supra), 
as  proper  to  be  heard  in  a  Court    of 
Equity,  while  those  circumstances  are 
not  foimd  here  which  in 

Ingram  v.  Thorp  (ubi  supra), 
and  such  cases  are  mentioned  as  rendering 
it  more  convenient  for  adjudication  in  a 
Court  of  law  than  in  Equity,  cases 
namely,  where  the  damages  cannot  with 
ease  uod  certainty  be  assMsed.  We  con* 
tend  that  the  decree  appealed  from  ought 
tQ  be  reversed. 


The  SoUetfor-Oenend  (Sir  Oeorge  Jessd), 
who,  with  Mr.  Maenaghten  and  Ifr. 
Medd,  appeared  for  the  respondent,  Mr. 
William  Rennie,  and  Ifr.  Roxburgh, 
who  with  Mr.  Lindley  and  Mr.  Qraham 
Hastings,  appeared  for  those  of  the  re- 
spondents who  had  been  members  of  the 
old  firm,  namely,  Mr.  John  Henry  Gumey, 
Mr.  Henry  Edmund  Gumey  and  Mx. 
Robert  Birkbeck. — The  evidence  now 
brought  to  light  in  this  suit  shews  that 
there  was  no  fraud  in  this  prospectus,  but 
at  most  an  error  in  judgment,  and  for  a 
mere  error  in  judgment  directors  are  not 
personally  responsible  at  law  or  in 
equity — 

Overend,  Qwmey  8f  Co.  v.  Qibh,  42 

Law  J.  Bep.  (N.a.)  Chanc.  67; 

s.  c.  Law  Rep.  5  E.  &  I.  App.  481. 
But  whether  there  was  misrepresentation 
in  the  prospectus  or  not,  there  was  none 
to  the  appellant,  who  bought  his  shares 
in  the  open  market.  The  prospectus  was 
only  addressed  to  the  public  to  become 
allottees,  and  when  the  shares  were  all 
allotted  it  -waa  functus  officio.  The  learned 
counsel  for  the  appellant  have  not  at» 
tempted  to  rest  their  case  on  actual  fraud, 
but  where  there  is  not  actual  firaud  the 
Court  of  Chancery  will  not  give  relief  in 
the  nature  of  damages,  although  repre> 
hensible  representations  may  have  been 
made.  All  that  a  Court  of  Equity  can 
do  where  a  man  has  been  decelTed  into 
making  a  contract  by  the  false  represen- 
tations of  another  who  was  not  a  parly 
to  the  contract,  is  to  compel  the  other 
party  to  make  good  his  assertion  as  &r  as 


Kerr  on  Frauds,  p.  274. 
The  Court  will  not  decree  damages  even 
in  that  case,  though  perhaps  what  it  has 
done  sometimes  may  look  very  like  it. 
All  the  cases  cited  on  the  other  aide,  as 

Ingram  v.  Thorp  (ttW  supra), 
and 

Slim  V.  Groucher  (uJi  supra), 
are  cases  where  there  had  been  direct  and 
positive  misrepresentations,  which  the 
persons  who  made  them  were  compelled 
to  make  g^ood.  In  fact  to  ground  an 
action  for  deceit  or  the  analogous  proceed- 
ing in  equity  there  must  bo  "positive 
aggressive  deceit " — 

Reals  V.  Oadogan,  10  Com.  B.  Bep. 
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691 ;  s.  c.  20  Law  J.  Eep.  (n.s.) 

C.P.  76. 
That  is,  there  must  be  positive  misrepre- 
sentation  fraadulently  or  recklessly  made 
to  the  person  complaining  and  in  the 
course  of  the  transaction.  But  in  the 
first  place  in  this  present  case  these  direc- 
tors are  sued  for'  having  omitted  to  make 
statements ;  and  where  there  are  no  state- 
ments on  the  one  side  and  no  enquiry  on  the 
other,  how  can  any  Court  grant  any  relief? 
Secondly,  the  stetements  complained  of 
were  not  made  to  the  plaintiff  at  all  but 
to  allottees,  and  they  were  made  not  with 
reference  to  the  transaction  in  which  he 
has  been  engaged,  namely,  a  purchase  in 
the  open  market,  bat  with  reference  to  a 
totally  different  transaction,  namely,  the 
original  allotment  of  the  shares.  Thirdly, 
the  plaintifib'  bill  asks,  not  for  compensa- 
tion for  misrepresentation,  but  for  a  rescis- 
sion of  his  contract  and  for  damages  as 
incident  to  that  rescission.  But  he  has 
no  right  to  a  rescission  of  the  contract. 
Even  if  the  original  vendor  had  a 
right  to  rescind  (and  it  is  certain  that 
Mr.  Samuel  Gumey,  who  was  the  original 
vendor  of  1,690  of  these  shares,  could 
have  had  no  such  right),  the  original 
vendor  could  not  have  sold  that  right 
with  the  shares ;  he  parted  with  the  right 
when  he  parted  with  the  shares ;  and 
even  if  he  had  a  right  and  was  able  to 
sell  it,  there  are  the  intermediate  pur- 
chasers and  vendors,  these  have  all  got 
their  premium  ;'.the  71. 10s.  and  the  6{.  10s. 
premium  paid  by  Mr.  Peek  has  been 
filtered  through  the  hands  of  all  of  them ; 
they  are  not  before  the  Court,  and  it  is 
highly  improbable  that  they  should  wish 
to  rescind.  With  regard  to  the  facts, 
we  have  evidence  in  this  suit  which  was 
not  before  the  Court  in  the  former  trials 
of 

Peek  V.  Twrquand  («W  svjira), 
and 

Overend,  Ovmey  ^  Co.  v.  Oibb  (ubi 

supra). 
The  observations  therefore  of  noble  and 
learned  lords  made  on  those  trials  are  not 
applicable  to  this  case.  Mr.  Tnrquand 
and  Mr.  Harding  in  their  affidavits  state 
that  after  investigating  the  accounts  they 
have  come  to  the  opinion  that  500,0002. 
was  not  an  ezoeasive  sum  to  be  paid  for  the 


goodwill  of  the  old  firm,  and  that  the  old 
firm  was  in  fiwst  solvent  at  the  time  of  the 
transfer  of  its  business.  Mr.  Bennie  and 
Mr.  Crordon,  men  of  business  also,  after 
investigating  the  position  of  the  old  firm, 
entertained  so  genuine  a  belief  in  the 
favourable  result  of  the  purchase  that  they 
took  shares  in  the  company  and  kept  them. 
It  is  easy  to  say  after  the  events  that  have 
happened  that  they  were  egregiously  mis- 
taken. But  it  cannot  be  said  that  in 
stating  their  belief  that  the  business  would 
yield  a  large  return  on  the  price  paid  for 
it,  they  stated  fraudulently  what  they  did 
not  believe,  or  recklessly  that  which  in 
their  judgment  they  had  no  good  grounds 
for  believing.  The  fact  is  that  the  new 
company  was  broken  by  a  panic,  and  it 
is  well  known  that  eveiy  banker  would 
have  to  stop  if  all  his  customers  called  for 
their  money  at  once.  The  charge  there- 
fore of  a  fraudulent  concealment  of  an  in- 
solvency of  the  old  firm  or  of  a  fi^audulent 
overstatement  of  the  value  of  its  business 
falls  to  the  ground.  As  to  the  charge 
that  one  of  the  deeds  was  kept  back,  Mr. 
Jones,  the  solicitor  for  the  old  firm,  has 
shewn  that  it  was  from  no  instructions 
emanating  from  him  or  the  members  of 
the  old  finn  that  there  were  two  deeds, 
the  second  deed  vras  due  solely  to  the 
suggestion  of  the  counsel  instmcted  to 
draw  the  necessary  conveyance,  and  to 
whom  the  machinery  by  which  the  as- 
signment and  arrangement  were  to  be 
carried  out  was  entrusted.  Therefore  the 
allegations  of  fraud  eiie  disproved  and 
without  actual  frnnd,  that  is  to  say,  unless 
there  be  meris  dolosa  an  action  for  deceit 
will  not  lie ;  as  was  stated  by  Parke,  B., 
in 

Taylor  v.  Ashton  {ubi  supra'), 
mere  negligence  (though  here  there  was 
not  even  negligence)  is  not  sufficient — 

Mo</r6  V.  Burke,  4  Post  <fc  F,  258, 
which  was  tried  before  Cockbufn,  C.J. 
With  regard  to  the  cases  cited  on  the 
other  side  of 

Burrowes  v.  Lock  (ubi  si^ra") 
and 

SUm  v.  Groucher  (ubi  supra), 
there  was  a  special  enquiry  upon  a  mate- 
rial fact.  But  in  this  case  no  such  enquiry 
was  made.    In 

Barry  v.  Croskey  (ubi  sujmi), 
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there  was  a  represenitaiion  made  with  a 
Tiew  to  the  particular  transaction.  Bat 
in  this  case  the  representation  was  made 
with  a  view  to  a  transaction  in  which  Mr. 
Peek  was  not  concerned,  namely,  the  al- 
lotment of  the  shares.     The  case  of 

Bedford  y.  Bagshaw  {vibi  supra), 
ires  not  a^^ed,  and  cannot  be  considered 
as  an  aathoriiy.     The  case' of 

Leoy  Y.  Langridge  (ubi  supra), 
was  acarioas  case,  and  was  not  approved 
of  hj  the  Yice-Ghancellor  in 

Barry  v.  Groshey  (ybi  supra), 
in  which  case  his  Honour  said  that  to 
bring  it  within  the  principle  the  injury 
must  be  the  immediate  and  not  the  remote 
consequence  of  the  representation.  The 
case  of 

OgiUne  v.  Gwrrie'Xubi  supra), 
is  a  case  preciaelj  in  point  now,  and  Lord 
Cairns  in  his  judgment,  after  pointing 
out  that  the  plaintiff  there  having  no 
relief  by  reason  of  his  own  laches  against 
the  company,  was  virtually  asking  that 
the  directors  might  be  ordered  to  pay  him 
something  in  the  shape  of  damages,  says, 
"  It  seems  to  me  that  this  is  a  kind  of 
relief  that  was  never  heard  of  in  this 
Court,  and  none  of  the  cases  cited  in  any 
way  approach  it."     The  case  of 

Scott  V.  THdeson  (ubi  supra), 
was  one  of  feaudolent  accounts ;  and  the 
dictum  in 

JhtranU/'t  Case  (ubi  supra) 
only  vrent  to  this  extent  that  the  com- 
pblnaat  had  no  remedy  against  the  com- 
pany ;  his  remedy  if  any  was  against  the 
persons  who  had  deceived  him.     In 

Q«rhard~Y.  Bates  (ubi  supra), 
it  was  held  on  one  of  the  counts  which 
■hewed  the  same  sort  of  connection  as  is 
^tempted  to  be  shewn  by  this  bill 
between  the  act  of  the  plaintiff  and  the 
act  of  ihe  defendant  that  that  was  not 
sufficient,  and  though  the  plaintiff  suc- 
ceeded on  another  count  he  failed  on 
that 

Mr.  Fry  (who  appeared  with  Mr.  Jack- 
ton  and  Mr.  Bayer,  for  the  respondent, 
Henry  Ford  Barclay,  the  director  who 
was  abroad  when  the  prospectus  was 
issued ;  Mr.  Fooks  and  Mr.  W.  Fooks, 
^>pearing  fijr  the  respondent,  Henry 
George  Gordon). — ^Mr.  Barclay  had  not 
seen  the  piospectos  before  it  was  issued, 


being  abroad  at  the  time,  and  "  for  the 
purpose  of  relief  it  must  be  established 
that  there  was  by  the  prospectus  a  mis- 
representation made  by  the  persons  sought 
to  be  made  answerable — knowingly  faJse, 
and  also  that  it  was  naade  by  them  with 
a  view  to,  and  that  it  did,  deceive  the 
plaintiff,"  per  Lord  Romilly  m 

8hw)  V.  OrosskiU,  39  Law  J.  Bep. 
(n.s.)  Ghanc.  550 ;  s.  o.  Law  Bep. 
10  Eq.  73. 
To  the  same  effect  is  the  judgment  of 
Wood,  V.O.,  in 

Henderson  v.  Lacon  (ubi  supra), 
and  of  Lord  Hatherley  in 

The  Land  Credit  Company  of  Ireland 
V.  Lord  Fermoy,  Law  Rep.  6 
Chanc.  763 ;  s.  c.  before  the  Master 
of  the  Bolls,  Law  Rep.  8  Eq.  7. 
In  that  case,  although  the  Lord  Chancellor 
reversed  the  decree  of  the  Master  of  the 
Bolls,  and  held  that  the  directors  were 
liable  in  respect  of  the  particular  conduct 
complained  of,  his  Lordship  held  that 
the  liability  did  not  extend  to  one  of  them 
who  had  no  knowledg;e  of  the  transaction 
at  the  time,  but  who  took  no  steps  towards 
repudiating  it  afterwards.  The  maxim 
omnis  ratiJiabitio  retrotrahitur  et  mandato 
priori  cequiparatur  applies  only  to  matters 
of  contract  not  to  matters  of  tort.  So 
too  in 

The  Joint  Stock  Discount  Company  v. 
Brown,  Law  Bep.  8  Eq.  376, 
directors  present  at  a  meeting  whore  a 
breach  of  trust  had  been .  ag^sed  upon 
were  held  liable,  but  the  bill  was  dis- 
missed against  one  who  had  not  been  pre- 
sent at  the  meeting  referred  to. 

Sir-  Bieha/rd  BaggaUay  (with  him  Mr. 
Maonaghten  and  Mr.  Maclean,  for  the  re- 
spondents, the  executors  of  the  deceased 
director,  Mr.  CKbb)  contended  that  even 
if  Mr.  Gibb  would,  if  aUve,  be  liable,  the 
rule  actio  personalis  moritur  cum  per- 
sona applied  in  equity  as  well  as  at  htw, 
and  that  his  estate  and  his  executors 
could  not  be  sued.     They  cited 

Lamsdowne  v.  Lansdowne,  1  Madd. 
116; 

Hambly  v.  Trott,  Cowp.  375 ; 

Bishop  of  Winchester  v.  Knight,  1  P. 
Wms.  407 ; 

PoweU  V.  Aiken,  4  Eay  &  J.  343 ; 

Wdlsham  .▼•  Sta'mton  (tt6t  supra) ; 
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Overend,  Gumey  ^  Co.  v.  Oumey,  39 
Law  J.  Rep.  (n.s.)  Chanc,  45  ;  s.  c. 
Law  Rep.  4  Chanc.  701. 
Mr,  Kay  repUed. 

Lord  Chelmsford. — This  is  an  appeal 
from  a  decree  of  the  Master  of  the  Rolls, 
in  a  salt  in  which  the  appellant  was 
plaintiff,  and  the  respondents  were  de- 
fendants, dismissing  the  appellant's  bill 
without  costs. 

The  bill  prayed  in  substance  that  the 
respondents,  the  dii«ctors  of  the  company 
of  Overend,  Ghimey  &  Co.,  and  the  respon- 
dents the  Messrs.  Gibb,  the  executors 
of  a  deceased  director,  might  be  decreed 
to  make  good  to  the  appellant,  or  in- 
demnify him  against  the  loss  which  he  had 
sustained  by  reason  of  his  haying  become 
the  purchaser  of  2,000  shares  in  the  com- 
pany, and  having  been,  as  he  alleged, 
deceived  and  nuaied  by  a  prospectus  put 
forth  by  the  respondents  and  the  de- 
ceased director,  containing  several  mis- 
representations and  suppressions  of 
material  and  important  facts,  with  a  view 
to  deceive  and  mislead  the  public,  and  the 
appellant  as  one  of  the  public. 

The  Master  of  the  Rolls  dismissed  the 
appellant's  bill  solely  on  the  g^round  of 
his  delay  in  instituting  proceedings ;  but 
he  dismissed  it  without  costs,  because,  in 
his  opinion  "  the  directors  were  guilty  of 
gross  misconduct  in  concealing  the  in- 
solvency of  the  old  firm"  of  Overend, 
Gumey  &  Co. 

Upon  the  argument  of  this  appeal,  the 
respondents  very  properly  declined  to 
insist  upon  the  point  of  delay  as  an  answer 
to  the  appellant's  suit.  The  Master  of  the 
Rolls  proceeded  upon  the  principle,  estab- 
lished by  many  decided  cases  that  an 
allottee  or  purchaser  of  shares  in  a  com- 
pany, who  seeks  to  divest  himself  of  his 
shares,  upon  the  ground  of  having  been 
induced  to  purchase  them  by  misrepre- 
sentation, ;caimot  be  relieved  if  he  has 
continued  to  hold  the  shares  without  ob- 
jection after  knowledge,  or  with  the  full 
means  of  knowledge  of  the  &lsehood  by 
which  he  has  been  drawn  in  to  acquire 
them.  These  cases  proceeded  upon  the 
ground  of  acquiescence,  and  on  the  appli- 
cation of  a  more  general  principle^  viaA 
an  agreement  induced  by  fraud  is  not 


void,  but  that  it  is  entirely  in  the  option 
of  the  person  defiitinded  whether  he  will 
be  bound  by  it  or  not.  The  suit  in  the 
present  case  is  not  for  the  rescission  of 
the  contract,  but  it  is  founded  upon  the 
loss  the  appellant  has  sustained,  and  may 
sustain  in  consequence  of  his  being  bound 
by  the  contract  he  has  entered  into.  It  is  a 
proceeding  similar  to  an  action  at  law  for 
deceit ;  and  the  only  amount  of  delay 
which  could  be  a  bar  to  relief  is  fixed  by 
the  Statute  of  Limitations  by  analogy 
to  which  Equity  generally  proceeds  in 
questions  of  laches. 

The  questions  to  be  determined  upon 
this  appeal  are — 

1.  Whether  the  respondento  ought  to 
be  decreed  to  indemnify  the  appellant  for 
the  loss  he  has  sustained  upon  the  shares 
he  was  induced  to  purchase  by  reason  of 
their  misrepresentation,  or  concealment  of 
facts  material  to  be  known. 

2.  Supposing  the  directors  to  be  liable, 
whether  the  remedy  of  the  appellant 
extends  to  the  executors  of  the  deceased 
director,  Mr.  Gibb. 

8.  Whether,  as  the  appellant  was  not  an 
original  allottee,  but  a  purchaser  of  shares 
in  the  market,  any  injury  he  has'  sus- 
tained by  becoming  a  holder  of  tiie  shares 
is  not  too  remote  to  entitle  him  to  relief 
against  the  respondents. 

First.  In  dealing  with  the  first  question 
it  will  not  be  necessary  to  enter  into  a 
minute  detail  of  the  affairs  of  the  firm  of 
Overend,  Gumey  &  Co.,  who  had  for  many 
years  carried  on  a  most  extensive  business 
as  bill-brokers  and  money-dealers,  with 
the  highest  credit  and  reputation  in  the 
commercial  world. 

Prior  to  the  year  1860,  their  business 
had  been  carried  on  profitably,  with  the 
exception  of  the  panic  year  of  1857,  but 
from  1861  to  1865  no  profits  were  divided. 
This  is  attributed  to  a  departure  from 
the  legitimate  business  (as  it  is  called)  of 
the  firm,  by  making  advances  to  various 
persons  upon  securities  of  a  speculative 
and  uncertain  character;  these  doubtful 
advances  amounting  to  npwarda  of 
4,000,000Z.  sterling.  But  even  upon  bills 
discounted  in  the  regular  oourse  of  the 
legitimate  business  of  the  firm  during  the 
above  four  years,  there  had  been  losses 
averaged  at  32,582{.  peraonnm,  but  which, 


Digitized  by 


Google 


Vol.43.] 


MICHAELMAS  1873  to  MICHAELMAS  1874. 


81 


year    (1864) 
This  state  of 


it  is  said,  indnded  one 
of  very  Turasnal  pressure, 
things  occasionea  great  anxiety  and  led 
to  a  carefnl  investigation  of  the  afbiirs  of 
the  firm ;  when  it  appeared  {rora.  the 
books  that  there  trere  ontstanding  debit 
faaJancesto  the  above  amount  of  4,000,0002. 
and  upwards,  but  it  was  estimated  that 
of  this  sun  1,082,0002.  wonld  be  realized; 
leaving  a  sum  of  upwards  of  3,000,0002. 
to  be  provided  for.  No  doabt  the  firm 
was  in  a  hazardous  condition.  Possibly 
by  care  and  circnmspection  in  the  future 
management  of  the  business  the  affiiirs 
might  have  been  brought  round.  But 
iixe  partners,  as  it  is  said,  "  ^ter  mature 
deliberation,  considered  it  desirable  that 
the  business  should  be  strengthened  by 
the  introduction  of  fresh  capital,'  and  in 
the  result  it  was  determined  that  such 
object  should  be  accomplished  by  the 
formation  of  a  joint  stock  company." 

It  cannot  be  denied  that  if  the  con- 
dition of  the  firm  of  Overend,  Gumey 
&  Co.  had  been  disclosed,  the  result 
most  have  been  their  stoppage,  and  no 
hope  oonid  have  been  entertained  of  estab- 
Hshhig  a  company  upon  the  basis  of  a 
conoern  in  such  a  state.  The  foundation 
of  the  projected  company  was,  therefore, 
necessarily  laid  in  concealment;  and  to 
render  the  scheme  attractive  to  the  public, 
tiie  |aonu}ters  were  not  only  compelled  to 
hide  the  truth,  but  to  give  such  a  colour 
to  the  statements  put  forth  in  the  pro- 
spectus as  to  render  them,  though  it  may 
be  Uterally  true,  yet  in  the  sense  in  which 
they  must  have  known  they  would  have 
been  understood  by  the  public,  really 
false. 

The  arrrangement  for  the  establishment 
of  the  company  was  carried  out  by  two 
deeds,  both  dated  and  executed  on  the 
27iii  July,  1865,  though  only  one  of  them 
was  referred  to  in  the  prospectus  issaed 
on  the  12th  July,  as  "me  deed  of  cove- 
nant," which  might  be  inspected  at  the 
offices  of  the  solicitors  of  the  company. 

By  this  deed  Overend,  Gamey  &  Co. 
agreed  to  sell,  and  the  limited  com- 
pany agreed  to  purchase  the  business  of 
Ull-brt^ers  and  money-dealers  for  the 
Bom  of  500,0002. ;  the  sum  of  250,0002., 
(me  moiety,  to  be  paid  or  treated  as  paid 
by  being  brought  into  accoimt  as  being 


paid  in  cash  on  the  day  of  completion, 
and  the  other  moiety  to  _be  paid  or 
treated  as  paid  by  the  Limited  Company 
issuing  to  Overend,  Gumey  &  Co.  16,666 
shares  of  502.  each,  on  which  152.  per 
share  was  to  be  treated  as  paid  up  and 
allowed  on  account  between  the  vendors 
and  purchasers.  And  it  was  agreed  that 
the  Limited  Company  should  be  entitled 
to  have  the  price  or  sum  of  500,0002. 
applied  and  made  available  by  way  of 
material  guarantee  in  aid  of  and  for  the 
purpose  of  ensuring  the  performance  of 
the  covenants  of  the  vendors. 

The  other  deed,  called  the  deed  of  ar- 
rangement, was  never  made  known  to  the 
public,  but  was  alleged  in  argument  by 
the  appellant's  counsel  to  have  been  stu- 
diously concealed.  By  this  deed  it  was 
arranged  that  during  a  period,  called  the 
sun)ense  period,  from  the  Slst  of  July, 
1865,  to  the  Slst  of  December,  1868,  a 
suspense  and  guarantee  account  should  be 
opened  and  debited  with  the  balance  of 
the  excepted  accounts  (meaning  the  out- 
standing accounts,  debts,  liabilities,  trans- 
actions, matters,  affairs  and  things  con- 
nected with  the  business  of  Overend,  Gnr- 
ney  &  Co.,  which  the  directors  of  the 
Limited  Company  should  deem  it  desirable 
or  expedient  to  be  wound  up,  settled  or 
arranged  by  Overend,  Gumey  &  Co.). 

This  suspense  and  guarantee  account 
was  to  be  credited  with  250,0002.,  the 
moiety  of  the  sum  to  be  paid  for  the 
transfer  to  the  Limited  Company  of  the 
business  of  Overend,  Gumey  &  Co.,  and 
also  with  the  dividends  payable  in  respect 
of  the  16,666  shares,  and  with  all  sums 
of  money  received  upon  the  sale  of  any  of 
these  shares. 

By  this  deed  the  complete  liquidation 
of  the  excepted  accounts,  which  were  to 
be  wound  up  by  the  firm  of  Overend, 
Gumey  &  Co.  was  limited  to  a  period  of 
three  and  a  half  years. 

In  these  drcumstances,  where  so  much 
was  to  be  concealed,  and  so  much  var- 
nished over  to  tempt  the  public  to  join 
the  proposed  company,  the  prospectus  was 
prepared.  It  was  drawn  up  by  John 
Henry  Gumey,  and  discussed  and  con- 
sidered by  all  the  persons  who  were  after- 
wards directors  except  Afr.  Barclay. 

It  is  mmecessaiy  to  consider  in  detail 
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tiie  alterations  wbicb  were  made  in  the 
original  draft,  bat  one  of  them  appears  to 
me  to  deserve  some  attention.  In  the 
proposed  prospectus  there  was  a  statement 
that  the  existing-  liabilities  of  Overend, 
Gnmey  &  Co.,  which  might  be  taken  over 
by  the  company,  would  be  "  most  amply 
and  satis&otorily  guaranteed."  It  was 
suggested  that  these  latter  words  should 
be  omitted,  and  their  place  supplied  by 
the  words  "  under  the  guarantee  of  the 
vendors."  And  the  prospectus  accord- 
ingly  runs  thus :  "  the  vendors  guaran- 
teeing the  company  against  any  loss  on 
the  assets  and  liabilities  transferred." 
This  seems  to  be  an  indication  of  the  opi- 
nion of  the  intended  directors,  who  knew 
all  the  facts,  and  who,  I  assume,  were 
desirous  of  making  the  statements  in  the 
prospectus  as  conformable  to  the  truth  as 
possible,  that  they  could  not  truly  repre- 
sent the  guarantee  of  Overend,  Gumey  & 
Co.  to  be  an  ample  and  satis&ctory  one. 
It  is,  however,  sufficient  to  remark,  that 
the  prospectus  was  not  framed  in  the 
terms  in  which  it  was  issued,  carelessly  or 
inconsiderately,  but  designedly,  and  after 
deliberation. 

It  does  not  appear  that  the  firm  of 
Overend,  Garney  &  Co.  had  at  this  time 
lost  any  of  its  estimation  with  the- public, 
and  the  well  known  name  in  capitals  at 
the  head  of  the  prospectus,  was  likely  to 
possess  no  inconsiderable  attraction. 

The  prospectus  is  ushered  in  with  the 
following  statement — "The  company  is 
formed  for  the  purpose  of  canying  into 
effect  an  arrangement  which  has  been 
made  for  the  purchase  firom  Messrs.  Over- 
end,  Gnmey  &  Co.,  of  their  long  estab- 
lished business  as  bill-brokers  and  money- 
dealers,  and  of  the  premises  in  which  the 
business  is  conducted,  the  consideration 
for  the  goodwill  being  500,000i.,  one  half 
being  paid  in  cash,  and  the  remainder  in 
shares  of  the  company,  with  151.  per  share 
credited  thereon,  terms  which  in  the  opi- 
nion of  the  directors  cannot  fail  to  ensure 
a  highly  remunerative  retnm  to  the  share- 
holders." This  is  followed  by  the  state- 
ment already  adverted  to_of  "  the  vendors 
guaranteeing  the  company  against  any 
loss  on  tho  Sfisets  and  liabilities  trans- 
ferred." 

Now  what  would  be  understood  by  any 


person  reading  these  representations  ? 
Unquestionably  that  the  firm  of  Overend, 
Gumey  &  Co.  was  a  sufficiently  flourish- 
ing concern  for  the  goodwill  of  the  busi- 
ness to  be  worth  halif  a  million,  and  that 
the  proposed  company  being  guaranteed 
against  any  loss  on  the  assets  and  liabili- 
ties transferred,  the  terms  agreed  upon 
for  the  transfer  of  the  business  could  not 
fail  to  ensore  a  highly  remunerative  re- 
turn. At  this  time  the  firm  of  Overend, 
Gumey  &  Co.  was  insolvent  to  the  extent 
of  3,000,0002.,  and  the  goodwill  of  the 
business  was  really  not  worth  one  &rthing. 

It  is  said  that  every  statement  ia  the 
prospectus  is  literally  true ;  that  500,OOOZ. 
was  actually  the  sum.  agreed  to  be  paid 
as  the  consideration  of  the  transfer  of  the 
business  of  Overend,  Gumey  &  Co.,  and 
that  the  company  had  really  the  guarantee 
of  the  vendors  against  any  loss  on  the 
assets  and  liabilities  of  the  firm.  I  am 
compelled,  however,  to  question  even  the 
literal  truth  of  the  representation  that 
the  consideration  for  the  goodwill  waa 
500,000Z.,  one  half  being  paid  in  cash, 
and  the  remainder  in  shares  of  the  com- 
pany. This  imports,  of  course,  that  pay- 
ment of  the  250,000Z.  was  to  be  reaUy 
made  to  Overend,  Gumey  <fc  Co.,  and  the 
shares  to  be  delivered  to  them  for  their 
own  benefit.  But  so  far  was  this  from 
being  the  case,  that  under  the  deed  of 
arrangement  (not  referred  to  in  the  pro- 
spectus) inst^ui  of  the  250,0002.  being 
paid  to  Overend,  Gnmey  &  Co.,  it  was  to 
be  pud  to  the  Limited  Company,  and  the 
suspense  and  guarantee  account  was  to  be 
credited  with  that  amount  in  discharge  of 
so  much  of  the  liabilities  of  the  firm ;  and 
with  regard  to  the  shares  (the  other 
moieiy  of  the  consideration)  all  benefit 
derived  from  them  by  Overend,  Gnmey  & 
Co.  was  to  be  carried  to  the  credit  of  the 
same  account.  Upon  these  facts,  was  it 
true,  even  in  a  literal  sense,  that  the  con- 
sideration for  the  bnsiness  was  to  be  paid 
to  Overend,  Gnmey  &  Co.,  one  half  in 
cash  and  the  remainder  in  shares?  If 
not,  then  undoubtedly  there  was  a  mis- 
representation, for  wmch  the  respondents 
would  be  liable. 

But  the  case  must  be  examined  with 
reference  to  the  charge  which  is  made 
against  the  respondents,  of  having  oon- 
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cealed  material  &cts,  hy  wMch  the  ap- 
pelluit  alleges  that  he  was  deceived  and 
drawn  into  the  purchase  of  his  shares  in 
the  company.  It  was  argned  on  his  he- 
half  that  the  concealment  of  material  facts 
vhich  a  person  is  bound  to  communicate, 
may  be  the  ground  of  an  action  for  deceit 
and  of  a  suit  for  relief  in  equity.  The 
concealment  in  the  presenf  case  was  of 
the  all-important  &ct  of  the  state  of 
OrCTend,  Ghimey  &  Co.'s  affairs,  which, 
if  tiiey  had  been  disclosed,  the  wildest 
speculator  would  have  turned  away  from 
a  proposal  to  build  a  company  on  such  a 
foundation.  That  there  was  a  moral  obli- 
gation upon  the  respondents  not  to  put 
forward  a  scheme  which  depended  for  its 
success  upon  keeping  the  public  in  igno- 
rance of  what  ought  in  &imess  to  have 
been  made  known  to  them,  no  one  can 
doubt ;  it  is  said  that  the  directors  enter- 
iained  a  bona  fide  belief  that  the  company 
voold  be  a  prosperous  and  profitable 
undertaking,  and  they  evinced  the  sin- 
cerity of  their  belief  by  all  of  them  becom- 
ing holders  of  shares  to  a  considerable 
amount.  Bat  they  knew  that  the  company 
oonld  not  possibly  be  upheld  without  the 
introdactioa  of  &<^h  capital,  and  that  this 
fresh  capital  could  only  be  obtained  by 
concealing  the  real  condition  of  the  firm 
of  Overend,  Gumey  &  Co.,  and  however 
they  might  be  convinced  that  with  an  ad- 
ditional coital  and  a  careful  and  prudent 
management  the  affairs  of  Overend,  Gnr- 
ney  &  Co.  might  be  brought  round,  and 
afbowards  a  profitable  busmess  be  carried 
on,  yet,  as  this  was  an  experiment  which 
was  to  be  made  with  the  money  of  other 
persons,  as  well  as  their  own,  they  were 
bound  to  give  them  such  information  as 
they  themselves  possessed  to  enable  a 
competent  judgment  to  be  formed  as  to 
the  prudence  of  joining  the  proposed  com- 
pany. 

The  question  however  is  not  as  to  the 
moral  obligation  of  the  respondents,  but 
whether  their  intentional  concealment, 
firom  whatever  motive,  of  a  fisct  so  mate- 
rial that  if  it  had  been  made  known  no 
company  could  have  been  formed  renders 
them  liable  to  an  action  for  damages,  or 
to  the  analogous  proceeding  in  equity  by 
the  appellant,  who  was  led  by  it  to  pur- 
chase shares  in  the  company,  by  which 

Kbw  Sxbiu,  43.— Chakc 


he  has  been  snbjected  to  a  most  serious 
loss. 

This  case  is  entirely  different  irom  suits 
instituted,  either  to  be  relieved  &om,  or 
for  the  enforcement  of  contracts,  in- 
duced by  the  fraudulent  concealment  of 
&.cts  which  ought  to  have  been  disclosed. 
Now  does  ib  resemble  such  cases  as  Bur- 
rows V.  Loclc  (tibi  supra),  and  Slim  v. 
Crouelier  (yhi  supra),  where  a  person 
making  an  untrue  representation  to  an- 
other about  to  deal  in  a  matter  of  interest 
upon  the  faith  of  that  representation,  has 
been  compelled  to  make  good  his  repre- 
sentation, whether  he  knew  it  to  be  false, 
or  nmde  it  through  forgetfulness  of  the 
fact  P  It  is  a  suit  instituted  to  recover 
damages  firom  the  respondents  for  the 
injury  the  appellant  has  sustained  by 
having  been  deceived  and  misled,  t^ 
their  misrepresentations  and  suppression 
of  &ots,  to  become  a  shareholder  in  the 
proposed  company  of  which  they  were  the 
promoters.  It  is  precisely  analogous  to 
the  common  law  action- for  deceit.  There 
can  be  no  doubt  that  equity  exercises  a 
concurrent  jurisdiction  in  oases  of  this 
description,  and  the  same  principles  ap> 
pUcable  to  them  must  prevail  botli  at  law 
and  in  equity. 

■  I  am  not  aware  of  any  case  in  which  an 
action  at  law  has  been  maintained  against 
a  person  for  an  alleged  deceit,  charging 
merely  his  concealment  of  a  matorifu 
fact  which  he  was  morally  bat  not  l^ally 
bound  to  disclose.  The  case  of  Keates 
V.  Earl  Oadogan  (1)  may  be  mentioned 
as  an  authority  to  the  contrary.  There 
it  was  held  upon  demarrer  that  an 
action  for  deceit  would  not  lie  against  the 
owner  of  a  house  who  knew  it  to  be  in  a 
ruinous  and  unsafe  condition,  for  not  dis- 
closing the  fact  to  a  proposed  tenant  who 
wanted  the  house  for  immediate  occupa- 
tion. In  the  course  of  the  argument,  a 
case  of  Hill  v.  Oray  (ubi  supra)  was  cited, 
where  the  agent  for  the  sale  of  a  picture, 
knowing  that  the  vendee  laboured  under 
a  delusion  (as  it  is  called)  that  the  picture 
was  the  property  of  Sir  Felix  A^ir,  did 
not  remove  iti,  and  the  defendant  under 
this  misapprehension,  purchased  the  pic- 

(1)  10  Com.  B.  Bep.  ^91 ;  s.  o.  20  Law  J.  Bep. 
(K.S.)  C.P.  76. 
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tore.  Lord  EllenboroTigli  upon  proof  of 
these  facts  said,  "  The  case  has  arrived  at 
its  termination,  since  it  appears  that  the 
purchaser  laboured  under  a  deception  in 
which  the  agent  permitted  him  to  remain, 
on  a  point  which  he  thought  material  to 
influence  his  judgment."  It  is  to  be  ob- 
served that  SUl  y.  dray  (ubi  srtpra)  was 
not  an  action  for  deceit,  but  was  brought 
by  the  owner  of  the  picture  against  the 
purchaser  upon  the  contract,  and  Jervis, 
C.J.,  in  his  judgment  in  Keates  y.  Earl 
Gacbgan  (vii  «itpra),  took  some  pains  to 
shew  that  there  was  something  more 
in  the  case  than  mere  conoealmentt  and 
what  amounted  (as  he  called  it)  to  aggres- 
sive deceit  on  the  part  of  the  agent  of  the 
seller.  After  quotmg  the  following  words 
of  Lord  Ellenborough :  "  The  agent  ought 
not  to  have  let  in  b,  suspicion  on  the  part 
of  the  purchaser  which  he  knew  enhanced 
the  pnoe.  He  saw  that  the  defendant 
had  fallen  into  a  delusion  in  supposing 
the  picture  to  be  Sir  Felix  Agar's,  and 
yet  he  did  not  remove  it,"  he  added,  "  That 
shews  something  like  an  act  done."  It 
may  be  questionable  whether  this  effect 
comd  properly  be  given  to  the  silence  of 
the  agent,  but  the  attempted  explanation 
shews  the  anxiety  of  the  Chief  Justice  to 
reconcile  HiU  y.  Gray  (ubi  fwpra)  with  the 
judgment  of  the  Cotfft,  in  the  case  before 
them,  that  the  mere  non-disclosure  by  the 
owner  of  the  house  of  its  ruinous  state, 
was  no  ground  for  the  action  for  deceit. 

Assuming  ih&t  mere  concealment  will 
not  be  sufficient  to  give  a  right  of  action 
to  a  person  who,  if  the  real  &cts  had  been 
known  to  him,  would  never  have  entered 
into  a  contract,  but  that  there  must  be 
something  actively  done  to  deceive  him 
and  draw  him  in  to  deal  with  the  person 
withholding  the  truth  from  him,  it  appears 
to  me  that  this  additional  element  exists 
in  the  present  case.  The  concealment  of 
the  insolvent  state  of  Overend,  Oumey  & 
Co.  was  absolutely  essential  towards  the 
formation  of  the  Limited  Company,  and 
the  respondents  were  not  merely  silent  to 
this  important  fact,  but  actively  repre> 
sented  tnat  the  firm  was  in  such  a  flourish- 
ing condition  that  the  goodwill  of  the 
business  was  worth  half  a  million.  It  is 
said  that  the  prospectus  is  true  as  fbr  as 
it  goes,  but  half  a  truth  will  sometimes 


amount  to  a  falsehood,  and  I  go  further 
and  say  that,  to  my  mind,  it  contains  a 
positive  misrepresentation.  The  language 
of  the  prospectus  must  be  read  in  i^e 
sense  in  which  the  respondents  must  have 
known  it  would  be  understood.  In  that 
sense,  it  is  not  true  (as  alre^y  observed), 
that  the  500,000{.,  the  consideration  for 
the  business,  was  paid  to  Overend,  Gur- 
ney  &  Co.  in  cash  and  in  shares  ;  for  the 
whole  of  it  was  to  be  applied  in  liquida- 
tion of  the  enormous  debt  of  the  firm  of 
Overend,  Gumey  &  Co.,  the  existence  of 
which  was  designedly  kept  firom  the 
public,  to  whom  the  prospectus  was 
addressed.  I  cannot  doubt  that  there 
was,  beyond  the  passive  concealment  of 
the  state  of  afbirs  of  Overend,  Gumey  & 
Co.,  an  active  misrepresentation  of  the 
truth  by  the  respondents,  for  which  they 
were  answerable  either  in  law  or  in 
equity. 

It  is  hardly  necessary  to  consider  ihe 
separate  case  of  Mr.  Henry  Ford  Barclay, 
which  was  disposed  of  by  the  observations 
made  in  the  course  of  the  argument  on 
his  behalf.  It  was  contended  that  he  was 
not  liable  for  any  misrepresentations  in 
the  prospectus  as  he  never  took  any  part 
in  preparing  or  issuing  it,  or  gave  any 
express  authority  to  prepare  or  issue  it, 
and  never  saw  the  prospectus  till  after  it 
was  issued  and  sent  to  him,  or  read  it  till 
after  the  stoppage  of  the  company. 

But  the  short  answer  to  his  defence  is, 
that  he  was  acquainted  with  all  that  ihe 
other  directors  knew;  he  consented  to 
become  a  director  knowing  that  a  pro- 
spectus would,  as  a  matter  of  course,  be 
issued ;  he  signed  the  memorandum  and 
articles  of  association  referred  to  in  the 
prospectus ;  and  upon  receipt  of  the  pro- 
spectus he  filled  up  and  signed  the  form  of 
application  for  shares,  printed  with  and 
forming  part  of  the  prospectus.  Can  he, 
upon  these  &cte,  be  heard  to  say  that  he 
did  not  authorise  the  prospectus  or  sanc- 
tion its  publication  P 

The  next  question  is  whether,  if  the 
appellant  is  entitled  to  maintain  his  suit 
against  the  respondents,  his  remedy  ex- 
tends to  the  executors  of  the  deceased 
director,  Mr.  Gibb?  On  their  behalf  it 
is  contended  that  this  is  a  proceeding  to 
recover  damages  for  a  wrong  done,  amd 
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that  the  maxim  actio  personalu  moritur 
aim  persona  applies. 

There  can  be  no  doubt  that  if  an  action 
at  law  had  been  brought  by  the  appellant, 
instead  of  this  proceeding  in  equity,  the 
executors  could  not  haye  been  made 
liable ;  and  in  the  exercise  of  a  concurrent 
jurisdiction  by  Courts  of  law  and  equity, 
both  Courts  (as  already  intimated)  ought 
to  proceed  upon  the  same  principles. 

Now  this  IS  not  like  the  cases  referred 
to  in  argument  of  the  Bishop  of  Winehei' 
ter  T.  Knight  {ubi  supra),  and  iite  Marquis 
<if  LoMsdouma  v.  Marchioness  of  Lansdowne 
(vbi  fupra),  where  the  wrong  complained 
of  benefited  the  estate  of  the  testator,  and 
on  that  account  the  executors  were  made 
liable.  The  same  liabiUty  arises,  and  on 
&B  same  ground,  in  Courts  of  law.  As 
Lord  Mansfield  said  in  Mambly  t.  Trott 
(nbi  supra),  "  Whero  property  is  acquired 
whidi  benefits  the  testator,  there  an  action 
for  the  value  of  the  property  shall  survive 
u;ainst  the  executor.  As,  for  instance, 
the  executor  shall  not  be  duu^^ble  for 
tiie  injury  done  by  hia  testator  m  cutting 
down  another  man's  trees,  but  for  the  be- 
nefit arising  to  his  testator  for  the  value 
or  sale  of  i£e  trees  he  shall." 

Mr.  CKbb's  estate  derived  no  benefit 
from  the  misropresentation  to  which  he 
was  a  party,  and,  therefore,  his  executors, 
who  can  only  be  answerable  for  his  acts 
in  respect  of  his  estate,  cannot  be  made 
liable  for  the  wrong  done  to  the  ^pel- 
hni. 

The  learned  counsel  for  the  appellant 
was  asked  in  the  course  of  the  argument, 
whether  there  was  any  case  in  which 
equity  had  made  personal  ropresentatives 
Uabk  for  damages  which  might  have  been 
obtained  against  their  testator.  To  which 
no  aatis&ctory  answer  was  ^ven. 

The  cases  mentioned  m  argument 
where  executors  were  made  answerable 
tor  the  acts  of  their  testator  out  of  his 
estate,  were  none  of  them  simply  ques- 
tions of  damages.  Ingram  v.  Thotp  (ubi 
stspra)  was  a  case  like  Bwrrowes  v.  Lo<^ 
(«6»  supra)  and  8Um  v.  Oroucher  (ubi 
supra),  where  the  testator  was  party  to 
an  ^preement  charging  certain  property 
to  the  extent  of  1,500!.  for  the  benefit  of 
the  plaintiff,  and  had  represented  that  the 
pn^erty  was  an  ample  security  in  Talue, 


whereas  the  property  was  heavily  encum- 
bered and  insufficient;  and  Vice-Chan- 
oellor  Wigram  held  that  the  plainti£f  was 
entitled  to  say  to  the  owner  of  the  pro- 
perty :  If  I  pay  1,600!.  upon  a  represen- 
tation falsely  made  by  you  that  the  estate 
you  gave  as  a  security  for  it  is  worth 
2,500Z.  more  than  it  was  in  truth  worth, 
you  shall  make  good  your  representation 
out  of  the  property  so  far  as  it  will  extend, 
and  if  it  shall  be  insufficient  then  out  of 
your  other  assets,  so  that  the  executor 
may  be  said  to  have  taken  the  estate  with 
the  liabihty  to  make  good  his  testator'^ 
representation  out  of  it. 

Walsham  v.  Stainton  (vibi  supra)  was  a 
case  whero  Joseph  Stamton  and  Henry 
Stainton,  who  were  the  confidential  agents 
of  a  partnership,  combined  together  to 
obtain  for  themselves  the  shares  of  the 
partners  in  the  concern  at  an  under  value, 
by  keeping  the  accounts  of  the  partner- 
ship fraudulently,  so  as  to  conceal  from 
the  partners  the  tcwa  value  of  the  shares. 
Joseph  was  a  party  to  the  fraud,  but  the 
whole  benefit  of  it  accrued  to  Henry. 
The  suit  was  instituted  against  the  per- 
sonal representatives  of  both  Joseph  and 
Henry.  The  executor  of  Joseph  demur- 
red to  the  bill  for  want  of  equity,  but  the 
Lords  Justices  held  that  Joseph  and 
Henry  both  stood  in  a  fiduciary  position 
to  the  partnership,  and  that  both  having 
concurred  in  a  breach  of  duty,  although 
only  one  of  them  derived  benefit  from  the 
fraud,  the  other  was  liable  in  equity  for 
the  benefit  so  derived,  and  that  conse- 
quently the  liability  attached  to  his  per- 
sonal representative,  as  if  his  own  estate 
had  been  benefited. 

The  case  of  Bawlvns  v.  Wickham  (uibi 
supra)  was  not  a  suit  to  obtain  damages 
from  executors,  but  was  brought  against 
them  to  set  aside,  on  the  ground  of  fraudu- 
lent misrepresentation,  a  contract  of  part- 
nership entered  into  between  the  plamtiff 
and  James  Wickham,  the  testator,  and  to 
obtain  a  decree  for  the  defendants  to 
indemnify  the  plaintifi*  against  the  liabili- 
ties of  the  firm.  An  action  at  law  had 
been  brought  against  Wickham  and  Bailey 
on  the  ground  of  the  fraudulent  misre- 
presentation. Wickham  died  before  the 
declaration  was  delivered.  The  action 
proceeded  against  Bailey  alone,  and  the 
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plaintiff  obtained  a  verdict.  The  damages 
were  referred  to  arbitration,  and  the  arbi- 
trator awarded  a  sum  of  ll,800i.,  but 
owing  to  Bailey's  oircnmstances,  only  a 
snm  of  300Z.  was  obtained.  It  may  be 
doabted  whether,  looking  to  the  nature  of 
the  suit,  the  rule  of  actio  personalis,  &c., 
applied.  At  all  events,  the  question  was 
never  raised,  and  the  Lords  Justices  held 
that  the  action  brought  against  Bailey, 
which  was  urged  as  an  objection  to  the 
suit,  did  not  free  the  estate  of  the  de- 
ceased from  its  liability  in  equity,  where 
alone  the  estate  could  be  reached,  but 
that,  whatever  might  be  obtained  under 
the  judgment  in  the  action  against  Bailey, 
should  go  in  relief  of  Wickham's  estate. 

No  case  has  been  produced,  and  I  as* 
sume  that  none  can  be  found,  in  which 
upon  a  claim  against  the  testator  ex  delicto 
executors  have  been  held  liable  in  equity 
to  answer  for  it  in  damages,  and  it  appears 
to  me  that  it  would  be  contrary  to  prin- 
ciple to  hold  that  an  action  which  in  a 
Court  of  law  would  be  held  to  die  with 
the  testator,  should  be  maintainable 
against  executors  in  a  Court  of  equity  of 
concurrent  jurisdiction.  la  my  opinion, 
whatever  might  be  the  case  as  to  the 
other  respondents,  the  executors  of  Mr. 
Oibb  could  not  have  been  made  liable  in 
the  present  suit. 

The  last  question  to  be  considered  is, 
whether  the  appellant,  who  alleges  that 
he  purchased  his  shares  upon  the  faith  of 
the  prospectus,  has  a  remedy  against  the 
respondents  for  the  misrepresentations 
which  it  contains.  The  appellant  con- 
tends th&t  the  prospectus  bemg  addressed 
to  the  public  for  the  purpose  of  inducing 
them  to  join  the  proposed  company,  any 
one  of  the  public  who  is  led  by  it  to  take 
shares,  whether  originally  as  an  allottee, 
or  l^  purchase  of  allotted  shares  upon  the 
market,  is  entitled  to  relief  against  the 
persons  who  issued  the  prospectus.  The 
respondents  on  the  other  hand  insist  that 
the  prospectus,  not  being  an  invitation  to 
the  public  merely  to  become  shareholders, 
but  to  join  the  company  at  once  by  obtain- 
ing allotments  of  shares,  those  only  who 
were  drawn  in  by  the  misrepresentations 
in  the  prospectus  to  become  allottees,  can 
have  a  remedy  against  the  respondents. 

There  can  be  no  doubt  tiutt  the  pro- 


spectus was  issued  with  the  object  alleged 
by  the  respondents.  It  is  addressed  from 
the  temporary  offices  of  the  company  for 
allotment  and  registration  of  shares.  It 
states  how  much  is  to  be  paid  upon  appli- 
cation  for  shares,  and  how  much  npon 
allotment,  and  how  and  where  the  appli- 
cation for  shares  is  to  be  made ;  and  it 
gives  the  form  of  payment  to  the  bankers, 
and  of  the  receipt  to  be  given  by  them  to 
the  applicant  for  shares  to  be  allotted. 

But  the  learned  counsel  for  the  appel- 
lant, not  denying  the  original  purpose  of 
the  prospectus,  contended,  upon  tiie  au- 
thority of  decided  cases,  that  the  pro- 
spectus having  reached  the  hands  of  the 
appellant,  and  he  relying  upon  the  truth 
of  the  statement  it  contained,  having  been 
induced  to  purchase  shares,  the  respon- 
dents were  liable  as  for  a  misrepresenta- 
tion made  to  him  personally.  I  must 
therefore  examine  shortly  the  authorities 
relied  upon. 

Bedford  v.  Bagshaw  (vhi  supra')  is  a 
case  where  the  defendant  and  others  form- 
ing the  board  of  management  of  a  joint 
stock  company  for  the  purpose  of  getting 
the  shares  of  the  company  inserted  in  the 
official  Ust  of  the  Stock  Exchange,  untruly 
represented  that  two-thirds  of  the  scrip 
had  been  paid  upon.  The  shares  being, 
in  consequence  of  that  representation, 
inserted  in  the  official  list,  the  plaintiff 
knowing  the  requirements  of  the  Stock 
Exchange,  on  the  faith  that  two-thirds  of 
the  scrip  had  been  paid  upon,  purchased 
shares  in  the  company.  The  jury  found 
thnt  the  representation  was  made  frau- 
dulently. The  Court  of  Exchequer  held 
that  the  defendant  was  liable  to  the 
damages  sustained  by  the  plaintiff,  al- 
though the  representation  was  not  made 
to  him  directly.  Two  of  the  learned 
Judges,  Barons  Martin  and  Bramwell, 
considered  the  case  to  be  concluded  by  a 
former  decision,  in  a  case  of  Seymour 
and  Bagshaw,  against  the  same  defendant. 
The  proceedings  in  that  case,  however, 
hardly  appear  to  recommend  it  as  an  au- 
thority. The  action  was  tried  by  Lord 
Chief  Justice  Jervis,  who  told  the  jury 
that  if  the  plaintiff  was  induced,  by  see- 
ing the  shares  quoted  in  the  official  Ust  of 
the  Stock  Exchange,  to  purchase  them, 
and  if  they  beUeved  that  the  insertion  of 
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the  shares  in  the  list  was  procured  hj  the 
false  and  &aadiilent  representation  of  the 
defendant,  the  plaintiff  was  entitled  to 
recover.  A  bill  of  exceptions  was  tendered 
to  the  Chief  Justice's  roling.  In  the  Ez- 
cheqaer  Chamber,  judgment  was  pro- 
nounced by  consent,  without  argument, 
for  the  purpose  of  going  at  once  to  the 
Honse  of  Lords.  This  is  stated  in  18 
Com.  B.  Bep.  903,  but  fiaron  Bramwell 
says,  in  4  Horl.  &  N.  (pages  547-8),  that 
the  jndgment  in  the  Ezcheqner  Chamber 
did  not  pass  tub  tUeniio. 

No  other  trace,  however,  of  the  manner 
in  which  the  case  was  disposed  of  is  to 
be  finmd,  except  in  the  short  notice  of  it 
in  the  Common  Bench  Beports.  On  the 
case  being  called  on  in  the  House  of 
Lords,  the  connsel  for  Bagshaw,  the 
plaintifif  in  error,  said  he  did  not  think 
he  oonid  usefully  occupy  the  time  of  the 
Hoase  by  arguing  it,  and  he  at  once  sub- 
mitted to  a  jad^ent  for  the  defendant 
in  error.  How,  under  these  circumstances, 
this  case  could  be  considered  as  a  conclu- 
sive autiioiity  by  the  Judges  who  decided 
Bedford  V.  Bagthaw  (ubitu^d),  it  is  hard 
to  understand.  But  the  cases  themselves 
cannot,  in  my  opinion,  be  supported.  The 
actions  were  brought  upon  the  allegation 
td  a  &lse  representation  made  to  the 
plaintiff.  But  no  representation  at  all 
was  made  which  reached  either  his  eyes 
or  his  ears.  From  his  knowing  the  rules 
of  the  Stock  Exchange  he  assumed  that 
a  certain  representation  had  been  made, 
and  acted  upon  it.  According  to  the 
jnd^^ent  it  was  his  knowledge  of  the 
rules  which  led  him  to  appropriate  the 
representation  to  himself,  and  therefore 
it  could  not  be  taken  to  be  made  to  any- 
one who  was  ignorant  of  these  rules. 
The  decisions,  and  the  grounds  on  which 
they  proceeded,  appear  to  me  to  be  ex- 
traordinary, and  I  cannot  bring  my  mind 
to  agree  with  them. 

In  8coU  atid  another  v.  Dickson  (ubi 
«Mpra),  which  is  to  be  found  in  a  note  to 
toe  case  of  Bedford  v.  Bagshaw  (ubi  siipra) 
in  the  Law  Journal,  an  action  was  brought 
against  a  director  of  a  banking  company 
for  fidsely,  firandulently  and  deceitfully 
publishing  and  representing  to  the  plain- 
tiffii  ihat  a  dividend  was  about  to  be  paid 
oat  of  tiie  profits  which  were  sufficient 


for  payment  of  the  dividend,  and  that  the 
shares  were  a  safe  investment  for  the 
money.  The  plaintifis  bought  their  shares 
upon  the  faith  of  a  report  made  by  the 
directors  to  the  shareholders,  which  con- 
tained the  false  representations.  Copies 
of  this  report  were  left  at  the  bank,  and 
were  to  be  had  by  share-brokers  or  any 
persons  applying  for  it  who  were  desirous 
of  information  with  regard  to  the  affiurs 
of  the  bank,  with  a  view  to  the  purchase 
of  shares.  The  plaintiffs  purchased  at  the 
bank,  through  their  broker,  a  copy  of  the 
report.  The  Court  of  Queen's  Bench 
held  that  there  being  positive  evidence 
that  the  report  was  to  be  bought  by  any 
person  who  wished  to  become  a  purchaser 
of  shares,  and  that  it  came  into  the  hands 
of  the  plaintiffs  in  this  manner,  and  by 
the  perusal  of  it  they  were  induced  to 
buy  shares  in  tho  bank,  there  was  a  puh- 
lication  to  the  plaintiff  in  the  sense  of  the 
declaration ;  I  do  not  doubt  the  propriety 
of  this  decision.  The  report,  though 
originally  made  to  the  shareholders,  was 
intended  for  the  information  of  aU  per- 
sons who  were  disposed  to  deal  in  shares, 
and  the  representation  must  be  regarded 
as  having  been  made,  not  indirectly,  but 
directly,  to  each  person  who  obtained  the 
report  from  the  bank,  where  it  was  pub- 
licly announced  it  was  to  be  bought,  in 
the  same  manner  as  if  it  had  been  per- 
sonally delivered  to  him  by  the  director. 

Chrhard  v.  Bates  (ubi  supra)  is  supposed 
to  be  an  authority  in  support  of  the 
argument  that  a  prospectus,  containing 
untrue  representations,  may  be  made  the 
ground  of  an  action  by  a  purchaser  of 
shares  who  has  been  deceived,  and  induced 
by  the  representations  to  become  a  share- 
holder. That  case,  however,  establishes 
no  such  proposition,  but  rather,  as  I  read 
it,  the  contrary.  The  question  arose  upon 
a  demurrer  to  a  declaration,  upon  which, 
of  course,  all  the  &cts  alleged  were,  for 
the  purpose  of  the  argument,  taken  to  be 
true.  The  second  count  of  the  declara* 
tion,  which  was  founded  upon  the  deceit- 
iul  representation  by  the  defendant,  al- 
leged that  the  defendant  and  others  had 
formed  a  company,  with  90,000  shares, 
of  which  12,000  were  to  be  appropriated 
to  the  public  at  12«.  6d.  per  share,  free 
from  further  calls ;  that  the  defendant 
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being  the  promoter  and  managing  direc- 
tor of  the  company,  intending  to  defraud, 
deceive  and  injure  the  public,  -who  might 
become  purchasers  of  the  12,000  shiu^s, 
and  to  induce  them  to  become  purchasers 
falsely,  &c.,  caused  it  to  be  publicly  ad- 
vertised, by  a  prospectus  issued  by  the 
defendant  as  such  director  that  the  pro- 
moters did  not  hesitate  to  guarantee  to  the 
bearers  of  the  12,000  shares,  a  minimum 
annual  dividend  of  33  per  cent.  &c. ;  and 
that  the  defendant,  by  means  of  the  £ei1so, 
Sec.,  pretences  and  representations,  wrong- 
fully and  fraudulently  induced  the  plain- 
tiff  to  become,  and  the  phiintiff,  by  reason 
thereof,  actually  became  purchaser  and 
bearer  of  2,500  of  the  12,000  shares,  at 
12s.  6(2.  per  share ;  whereas  the  statement 
was  false  and  fraudulent  to  the  knowledge 
of  the  defendant,  and  the  defendant  haii 
no  ground  for  offering  such  guarantee 
to  the  public.  Lord  Campbell,  in  giving 
judgment  for  the  plaintiff,  said — "  Had  it 
been  alleged  that  the  defendant,  meaning 
to  deceive  and  injure  the  plaintiff,  and  to 
induce  him  to  purchase  shares  in  the 
company  under  the  belief  that  it  was  a 
safe  and  profitable  undertaking,  fraudu- 
lently delivered  to  the  plaintiff  the  pro- 
spectus containing  the  £aJse  representation 
whereby  the  plaintiff  was  induced  to  pur- 
chase the  shares,  there  can  be  no  doubt 
that  the  count  would  have  been  sufficient. 
The  allegations  which  it  does  contain 
appear  to  us  to  be  equivalent."  And  he 
utefwards  adds,  "  if  the  plaintiff  had  only 
averred  that  having  seen  the  prospectus 
he  was  induced  to  purchase  the  shares, 
objection  might  have  been  made  that  a 
connection  did  not  sufficiently,  appear  be- 
tween the  act  of  the  defendant  and  the 
act  of  the  plaintiff  from  which  the  loss 
arose ; "  a  remark  which  has  a  direct 
application  to  the  present  case. 

The  case  of  Gerhard  v.  Bates  (itbi  supra), 
therefore,  is  no  authority  for  holding  that 
upon  a  prospectus  addressed  to  the  public 
by  the  directors  of  a  company,  any  one  of 
the  public  who  has  been  led  to  take  shares 
upon  the  faith  of  the  representations  thus 
published  can  maintain  an  action  ^;ainst 
them.  The  observations  of  Lord  ^mp- 
bell  rather  indicate  a  contrary  opinion. 
It  appears  to  me  that  there  must  be  some- 
thing to  connect  the  directors  making  the 


representation  with  the  p&rty  complaining 
that  he  has  been  deceived  and  injured 
by  it  ;*as  in  Scott  v.  Dickson  (yibi  svpra)  by 
selling  a  report  containing  the  misrepre- 
sentations complained  of  to  a  person  who 
afterwards  purchases  shares  upon  the 
&ith  of  it ;  or,  as  suggested  in  Oerhard  v. 
Bates  (uii  supra),  by  delivering  the  frau- 
dulent prospectus  to  a  person  who  there- 
upon becomes  a  purchaser  of  shares,  or  by 
making  an  allotment  of  shares  to  a  person 
who  has  been  induced  by  the  prospectus 
to  apply  for  such  allotment.  In  all  these 
oases  the  parties,  in  one  way  or  other,  are 
brought  into  direct  communication ;  and 
in  an  action  the  misrepresentation  would 
be  properly  alleged  to .  have  been  made 
by  the  defendant  to  the  plaintiff;  but  the 
purchaser  of  shares  in  tiie  market  upon 
the  faith  of  a  prospectus  which  he  has 
not  received  from  those  who  are  answer- 
able for  it,  cannot,  by  acting  upon  it,  so 
connect  himself  with  them,  as  to  render 
them  liable  to  him  for  the  misrepresenta- 
tions contained  in  it  as  if  it  had  been  ad- 
dressed personally  to  himself.  I  therefore 
think  that  the  appellant  cannot  make  the 
respondents  responsible  to  him  for  the 
loss  he  has  sustained  by  trusting  to  the 
prospectus  issued  by  them  inviting  the 
pnbho  to  apply  for  allotments  of  shares  ; 
and  upon  this  ground  only  (being  different 
from  that  on  which  the  Master  of  the 
RoUb  proceeded)  I  submit  to  your  Lord- 
ships that  the  decree  appealed  from 
should  be  affirmed. 

LoBD  CoLOHSAT. — lij  Lords,  I  agree  in 
the  rrault  at  which  my  noble  and  learned 
friend  has  arrived.  We  must  take  this 
case  upon  the  footing  upon  which  it  is 
presented  to  us,  not  of  a  guarantee,  bat 
of  a  transfer  or  purchase  of  shares,  and 
we  must  look  at  the  allegation  of  the 
purchaser,  that  he  was  misled  by  certain 
statements  which  were  contained  in  the 
prospectus  issued  by  the  respondents.  I 
think,  with  my  noble  and  learned  friend, 
that  tiiis  prospectus  did  suppress  impor- 
tant matter,  (utd  if  it  did  not  contcun  any 
direct  allegation  of  what  was  feilse,  it  was 
at  least  of  a  misleading  character.  It  was  a 
suppressio  veri,  which,  if  it  did  not  amount 
to  an  aUegoMo/aln,  at  least  amounted  to 
a  suggestio  fcUsi,  and  I  cannot  see  any 
grounoB  upon  which  I  conld  justify  it. 
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I  tliink  that  there  is  very  great  difficniiy 
in  distangnishing  the  oases  of  the  different 
defendants,  as  I  wonld  call  them,  or  re- 
spondents here  &om  each  other.  Those 
who  were  concerned  in  issuing  that  pro- 
spectus can  hardly  be  listened  to  when 
they  say  that  they  did  not  know  what 
were  the  contents  of  it,  or  that  they  had 
not  sufficiently  examined  into  the  matter 
before  putting  it  forth.  That  wonld  be  a 
reckless  pntting  forth,  of  statements  which 
they  did  not  know  to  be  true,  and  which 
were  oalcnlated  to  induce  people  to  sub- 
scribe. 

But  that  does  not  solve  this  case.  I 
agree  in  the  view  taken  by  the  respondents 
tmtt  tiie  proper  office  of  a  prospectus  is 
to  invite  persons  to  become  original 
partners  in  a  company — that  is  to  say, 
allottees  of  shares ;  and  I  do  not  think 
that  the  responsibility  towards  those  al- 
lottees which  attached  to  the  directors 
who  issued  the  prospectus,  followed  the 
shares  when  they  were  transferred  to  any 
number  of  persons,  however  distant  from 
the  allottees,  who  ultimately  purchased 
tiiose  ahareB.  I  think  that  the  office  of 
the  prospectus  was  folfilled  when  the 
allottee  got  his  shares  as  far  as  regarded 
those  shares.  I  think,  further,  that  in  a 
case  of  this  kind  it  is  necessary  to  make 
out  some  direct  connection  between  the 
directors  and  the  p«irty  who  alleges  that 
he  was  deceived. 

t  do  not  find  that  any  of  the  authorities 
tiiat  have  been  cited  support  the  opposite 
view  of  the  matter.  I  shall  only  notice 
one  of  those  cases,  with  which  I  happen 
to  be  &miliar.  I  mean  the  case  of  Otdleri 
V.  Thompton  (ubi  tupra).  That  was  a 
ease  not  at  all  in  point  at  present.  In 
the  first  place  the  question  that  came  to 
this  House  in  that  case  was  a  question 
whetiier  the  manager  and  the  accountant  of 
a  bank,  as  being  servants  of  the  directors, 
were  personally  liable  for  the  false  alle- 
gations contained  in  a  report.  The  Court 
bdow  were  of  opinion  that  the  directors 
were  responsible,  but  they  were  of  opinion 
that  there  was  not,  in  a  very  confiised 
record,  sufficient  issuable  matter  to  be 
sent  to  trial  as  against  the  officials.  This 
House  thought  otherwise.  We  thought 
that  there  might  be  extracted  firom  the 
record,  ocmfawd  as  it  was,  sufficient  is- 


suable matter,  and  we  sent  back  the  case 
to  the  Court  accordingly.  But  what 
were  the  facts  as  regards  Mr.  CnUen,  and 
what  was  the  ground  upon  which  that 
case  proceeded  P  Mr.  Cullen  was  an 
origincd  proprietor  and  allottee  of  shares, 
and  being  as  such  a  partner  of  the  com- 
pany, and  being  present  at  a  meeting  of 
the  company  to  receive  a  report  of  the  di- 
rectors, that  report  was  read  to  him  and  to 
others,  and  it  was  transmitted  to  him  and 
to  others  who  were  shareholders.  And, 
not  only  so,  but  upon  some  inquiry  of  his, 
there  was  a  letter  written,  and  a  circular 
sent  to  the  shareholders  containing  all 
those  misrepresentations  and  misstate- 
ments, upon  which  he  founded  his  case. 
In  consequence  of  these  misrepresenta- 
tions he  purchased  170  additional  shares, 
and  then  he  brought  his  actioil  against 
the  directors  for  having  communicated  to 
him  this  false  statement,  and  he  claimed 
to  hold  them  liable  in  damages  for  it.  So 
&r  &om  that  being  in  point  in  a  case  of  a 
party  having  no  such  communication 
made  to  him,  and  yet  making  such  a  claim, 
it  is  the  very  reverse.  It  is  the  case  of 
a  party  who  had  a  most  direct  and  posi- 
tive representation  made  to  him  by  the 
directors  gainst  whom  he  instituted 
proceedings. 

I  do  not  find,  as  I  have  said,  that  there 
is  any  case  which  supports  the  conclusion 
that  the  appellant  seeks  to  arrive  at  in 
this  case  according  to  the  very  clear  and 
very  ingenious  speech  that  was  presented 
to  us  on  his  behalf.  Therefore  I  concur 
in  the  judgment  which  has  been  proposed 
by  my  noble  and  learned  friend. 

LoBD  Caiens. — I  agree  with  my  noble 
and  learned  friends  who  have  preceded 
me,  that  the  delay  in  instituting  this  suit 
is  not  a  ground  upon  which  the  judgment 
of  theMaster  of  the  Bolls  can  be  supported. 
The  suit  is  in  the  nature  of  an  acbon  for 
damages  for  misrepresentation ;  it  is  in  - 
the  natni«  of  an  action  or  proceeding  ex 
dfilicto,  and  it^ppears  to  me  that  to  such 
an  action  or  proceeding  there  is  no  bar 
arising  firom  delay,  unless  the  deW  be 
such  as  wonld  bring  the  Statute  of  Limi- 
tations applicable  to  the  case,  into  opera- 
tion. 

The  two  questions  which,  as  it  appears 
to  me,  it  is  material  to  answer  are  these 
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— ^Firat,  did  the  respondents,  in  the  pro* 
spectns  issned  as  'to  the  company,  make 
representations  which,  in  point  of  fact, 
were  nntme  P  and,  secondly,  is  the  appel- 
lant able  to  connect  himself  with  these 
representations  so  as  to  enable  him  to  say- 
that  they  were  made  to  him,  or  were 
made  to  induce  him  to  act  on  them,  and 
(hat  he  did  so  act  P 

I  have  limited  the  first  question  to  the 
prospectns,  beoanse  that  is  really  the  only 
matter  to  which  your  Lordships  need 
direct  yonr  attention ;  nothing  else  is 
rehed  npou  as  a  ground  of  rehef  in  the 
bilL  It  is  true  that  a  good  deal  was  said 
during  the  argument  about  the  proceed- 
ings ^en  to  obt&in  a  settling  day  on  the 
Stock  Exchange ;  but  although  the  ob- 
taining of  a  settling  day  on  the  Stock 
Exohfuige  is  mentioo«d  in  the  pleadings, 
it  is  not  made  any  ground  for  relief. 

In  tiie  39th  paragraph  of  the  biU  it  is 
stated  that — "  The  plaintiff  made  the 
purchases  of  shares,  and  entered  into  the 
contracts  of  membership  solely  on  the 
fitith  of  the  statements  contained  in  the 
prospectns."  That  allegation  excludes 
any  reference  to  any  other  alleged  mis- 
statement. It  is  impossible  to  say,  and 
it  would  be  impossible  to  say,  even  though 
the  pleadings  had  been  ^different,  that 
anything  tluit  passed  with  the  committee 
of  the  Stock  Exchange  was,  in  this  case, 
a  representation  either  made  to  the  ap- 
pellant or  made  for  the  purpose  of  being 
communicated  to  the  appellant. 

This  brings  me,  therefore,  to  the  con- 
sideration  of  the  prospectus ;  and  before 
looking  at  the  terms  of  it,  I  may  say  that 
I  entirely  agree  with  what  has  been  stated 
by  my  noble  and  learned  friends  before 
me,  that  mere  silence  could  not,  in  my 
opinion,  be  a  sufficient  foundation  for  this 
action.  Mere  non-disclosure  of  material 
facts,  however  morally  censurable,  how- 
ever that  non-disclosure  might  be  a  ground 
in  a  proper  proceeding  at  a  proper  time 
for  setting  aside  an  ^otment  or  a  pur- 
chase of  shares,  would,  in  my  opinion, 
form  no  ground  for  an  action  in  the  nature 
of  an  action  for  misrepresentation.  There 
must,  in  my  opinion,  be  some  active  mis- 
statement of  &ct,  or,  at  all  events,  such 
a  partial  and  fragmentary  statement  of 
&ct,  as  tiukt  the  withholding  of  that  which 


is  not  stated  makes  that  which  is  stated 
absolutely  false. 

This  prospectus  is  certainly  free  from 
many  of  those  extravagant  terms  and 
flattering  descriptions  which  we  are  ac 
customed  to  see  in  documents  of  this 
kind.  I  will  not  dwell  upon  the  words 
that  the  terms  made  "  in  the  opinion  of 
the  directors  cannot  fail  to  ensure  a 
highly  remunerative  return  to  the  share- 
holders." That  was  a  reference  not  to 
fact,  but  to  opinion,  and,  strange  as  it 
may  appear  to  us  now  looked  at  by  the 
light  of  subsequent  events,  I  am  not 
satisfied  that  this  statement,  as  to  the  opi- 
nion of  the  directors,  was  not  perfectly 
consistent  with  the  opinion  which  they 
really  held.  I  do  not  dwell  upon  any  of 
the  latter  sentences  in  the  prospectus ; 
and  the  only  two  sentences,  to  which  I 
will  direct  attention,  are  the  first  and  the 
second. 

The  first  sentence  runs  thus — "The 
company  is  formed  for  the  purpose  of 
carrying  into  effect  an  arrangement  which 
has  been  made  for  the  purchase,  from 
Messrs.  Overend,  Qumey  &  Co.,  of  their 
long-established  business  as  bill-brokers 
and  money-dealers,  and  of  the  premises 
in  which  the  business  is  conducted  ;  the 
consideration  for  the  goodwill  being 
500,0002.,  one-half  being  paid  in  cash  and 
the  remainder  in  shares  of  the  company, 
with  151.  per  share  credited  thereon." 
Now  it  appears  to  me  that  any  person 
reading  that  statement  would  be  entitled 
to  say,  "Here  is  a  company,  with  the 
name  of  which  we  are  quite  familiar,  and 
here  are  new  directors,  persons  of  known 
wealth  and  character  in  the  commercial 
world,  joining  that  company  for  the  pur- 
pose of  makmg  a  new  and  limited  part- 
nership. They  are  independent  of  the 
old  partnership,  and  able  to  form  an  in- 
dependent  judgment  upon  it;  they  are 
going  to  put  in  fresh  capital  themselves, 
and  we  understand  from  this  statement 
that  there  is  to  be  a  transfer  of  the  assets 
and  liabilities  of  the  old  concern ;  the 
whole  business,  as  a  going  concern,  is  to 
be  taken  over.  We,  the  outside  pnl^c, 
have  no  opportunity  of  looking  into  the 
accounts  of  the  old  concern,  but  these 
new  directors  have  done  so,  and,  having 
looked  into  (he  accounts,  and  estimated 
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the  relative  value  of  assets  and  liabilities, 
they  think  tluit  the  whole  business  npon 
this  footing  is  worth  a  sun,  for  the  good- 
will of  it,  of  half  a  million  of  money. 
One  half  of  that  amount  is  to  be  paid 
down  and  taken  away  by  the  old  partner- 
ship ;  the  other  half  is  to  be  given  to  the 
old  partnership  as  so  mnch  capital  in  the 
new  oonoem."  In  this  point  of  view, 
wrhich,  as  it  appears  to  me,  is  the  point  of 
Tiew  in  which  I  repeat  any  member  of 
the  outside  pubUo  might  regard  and  un- 
derstand this  statement,  the  payment  of 
so  large  a  sum  for  the  goodwill  of  the 
oonoem,  the  actual  payment  of  half,  and 
the  actual  assignment  of  the  other  half 
by  way  of  capitiEJ,  would  become  a  ma- 
terial guarantee  that  the  bargain  was  at 
all  events,  in  the  opinion  of  those  who 
made  it,  a  good  and  sound  bargain. 

Bnt^  in  order  to  understand  the  full 
mpaning  of  this  statement,  the  second 
sentence  in  the  prospectus  must  also  be 
taken  into  account--''  The  business  will 
be  handed  over  to  the  new  company  on 
the  Ist  of  August  next,  the  vendors 
guaranteeing  the  company  against  any 
loes  on  the  assets  and  liabilities  trans- 
fierred."  I  read  that  again  as  meaning, 
consistently  with  the  sentence  which  I 
Vead  in  the  first  instance,  that  there  is  to 
be  a  transfer  of  all  the  assets  and  all  the 
liabilities — ^that  the  biftiness  (to  use  the 
ezprcssion  I  used  before)  is  to  be  trans* 
iemd  as  a  going  concern,  and  is  to  be 
tnutsfierred  at  a  value  which  is  placed  at 
half  a  million  of  money,  on  the  basis  of 
all  the  assets  and  liabilities  being  made 
over,  and  a  guarantee  given  on  uie  part 
of  the  old  partners  that  whatever  vsJua- 
tion  was  put  upon  the  assets  and  liabilities 
was  a  valuation  which  would  be  secured 
by  Uiem  and  made  good  by  them :  so  that 
on  the  one  hand  the  assets  would  not  be 
deficient,  and  so  that  on  the  other  hand 
the  liabilities  would  not  be  excessive,  as 
compared  with  the  valuation  which  had 
been  put  upon  both.  In  point  of  fact  the 
sentences  which  I  have  read  appear  to 
me  to  represent  What  I  may  term  an  out- 
and-out  transaction — the  business  trans- 
ferred, the  money  paid,  and  a  sum  assigned 
for  tl^  goodwill  upon  the  footing  of  a 
transaction  of  that  kind. 

Now,  were  these  the  &cts  of  the  case  P 
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I  will  contrast  with  this  statement  in  the 
prospectus  the  statement  of  the  real 
transaction,  which  I  will  take,  for  brevity, 
from  the  case  of  Messrs.  Gumey  before 
this  House.  I  find  there  this  statement, 
which  is  entirely  in  accordance  with  the 
evidence— is,  in  point  of  fiust,  a  sum- 
mary of  the  evidence — "  Under  these  cir- 
cumstances, the  scheme  of  the  proposed 
joint-stock  company  was  that  it  should 
purchase  the  goodwill  of  the  bill-broking 
and  bUl-disconuting  business  carried  on 
by  Overend,  Gumey  &  Co.,  which  was  of 
a  most  profitable  character,  for  500,000Z." 

Even  in  that  sentence  there  is  a  conk. 
plete  alteration,  a  completo  departure 
from  the  prospectus,  "  That  it  should 
purchase  the  goodwill  of  the  bill-broking 
and  bUl-discounting  business,"  a  distinc- 
tion being  drawn  in  those  words  between 
that  portion  of  the  business  and  the  portion 
of  the  business  which  was  not  described 
as  bill-broking  and  bill-discounting,  as 
indeed  the  case  goes^on  to  explain. 

"  That  it  shoTud  purchase  the  goodwill 
of  the  bill-broking  and  bill-discounting 
business  carried  on  by  Overend,  Gumey 
&  Co.,  which  was  of  a  most  profitable 
character,  for  500,000Z.,  and  that  the 
doubtful  accounts  "  (a  matter  sdtogether 
separate),  "which  made  up  the  said  sum  of 
4,194,0002.,  should  not  be  transferred,  but 
should  be  excepted  out  of  the  assete  made 
over  to  the  company,  and  should  be  re- 
tained and  wound  up  by  the  vendors,  and 
that  all  sums  of  money  received  there&om , 
and  all  other  sums  of  money  payable  by 
the  company  to  the  vendors  (including  the 
said  sum  of  500,0002.,  which  was  payable 
half  in  cash  and  half  in  shares)  should 
be  applied  towards  the  liquidation  of  the 
amount  of  the  excepted  accounts,  with 
which  the  vendors  were  to  be  debited  in 
the  books  of  the  company  under  the 
head  of  suspense  and  gparantee  account." 
Here  I  may  point  out  that  that  is  a  wholly 
difiierent  transaction.  That  is  a  transfer, 
not  of  the  business,  but  of  a  portion  of  the 
business,  which  is  describe  as  a  profit- 
able part,  namely,  the  bill-broking  and 
bill-discounting.  There  is  a  separation 
from  that  portion  of  the  business  of  other 
business,  which  had  resulted  in  doubtful 
aocounte  to  the  amount  of  4,194,000!., 
which  doubtful  accounts  wore  not  trans- 
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ferred  to  the  new  company,  but  nuide  the 
sabject  of  a  separate  piece  of  book-keeping, 
inrolving  the  non-transfer  of  them,  and  in 
that  separate  book-keeping  the  500,0002. 
was  applied  on  the  opposite  side  of  the 
aoconnt. 

The  case  affords  os  a  snocinct  statement 
of  the  deed  No.  2,  which  is  the  deed  that 
gave  effect  to  this  part  of  the  arrange- 
ment— 

"  The  deed  (No.  2)  regulated  the  de- 
tails  of  the  arrangement  contemplated  by 
the  16th  danse  of  the  deed  No.  1,  and 
provided  for  the  liqiiidation  of  tiie  ac- 
counts, which,  by  virtue  of  that  arrange- 
ment, were  excepted  &om  the  accounts 
of  Overend,  Gnmey  &  Co.,  and  transferred 
to  the  limited  company.  It  in  effect 
provided  that  a  separate  account  to  be 
called  '  Overend,  utimey  &  Go.'s  Sus- 
pense and  Guarantee  Account,'  should  be 
opened  in  the  books  of  the  limited  com. 
pany,  and  should  be  debited  with  the 
total  amount  of  the  balance  which,  as 
struck  on  the  81st  of  July,  1865,  should 
appear  to  the  debit  of  the  accounts 
specified  in  the  schedule  "  (which  I  may 
say  were  the  accounts  amounting  to  up- 
wards of  four  millions),  "and  be  credited 
with  250,0002.  (being  one  moiety  of  the 
price  of  the  goodwill),  and  also  with 
45,000!.,  the  price  of  the  business  pre- 
mises of  the  firm,  and  the  balance  due  to 
the  partners  on  their  private  accounts, 
and  the  amount  from  time  to  time  realised 
by  the  sale  of  the  shares  which  were 
issued  to  the  vendors  as  part  of  the  said 
purchase-money.  The  account  was  to  be 
closed  on  the  31st  of  December,  1868, 
when  the  balance,  if  on  the  credit  side, 
was  to  be  paid  by  the  company  to  the 
members  of  the  firm  within  a  month,  and 
if  on  the  debit  side  to  be  deemed  a  debt 
due  to  the  company  from  the  firm."  So 
that,  I  may  say  m  passing,  if  by  tmy 
accident,  which  was  a  most  improbable 
contingency,  these  accounts  had  turned 
out,  not  hopeless,  but  accounts  from  which 
a  larger  sum  than  was  expected  was 
realised,  that  benefit  was  to  go,  not  to  the 
new  limited  company,  but  to  the  old 
partners.  "It  gave  to  the  company  a 
lien  on  the  16,666  shares  to  be  issued  in 
payment  of  one  mqiety  of  the  purchase- 
money  of  500,0002.,  and  on  all  property 


retained  by  the  firm,  to  be  applied  in 
winding  np  the  excepted  accounts,  and 
the  company  were  to  be  entitled  to  have 
the  shares  and  property  made  available, 
through  the  medium  of  a  sale  or  other- 
wise,  to  secure  the  performance  of  the 
vendor's  covenants,  and  to  iudemnify  the 
company." 

To  complete  the  narrative  of  this  ar> 
rangement,  1  must  read  also  a  statement 
with  regard  to  it  firom  the  answer  of  Mr. 
John  Henry  Qnmey.  He  says — "  In  the 
investigation  of  the  state  of  the  affairs 
of  Overend,  (Jumey  &  Co.,  prior  to  the 
formation  of  the  limited  company,  it 
appeared  from  their  books  that  there  were 
then  outstanding  various  debit  balances, 
which  were  considered  to  be  of  a  doubt- 
ful  nature,  to  the  amount  of  4,199,0002., 
or  thereabouts ;  but  upon  a  careful  exa. 
mination  of  the  securities  held  in  respect 
of  them,  and  the  jnvbable  winding-up  of 
such  of  them  as  were  not  secured,  it  waa 
estimated  that,  of  the  total  amount  of 
4,159,0002.,  the  sum  of  1,082,0002.  would 
be  realised,  leaving,  therefore,  the  sum  of 
8,117,0002.  still  to  be  provided  for.  At 
this  period  it  was  estimated  that  the 
balances  to  the  credit  of  the  partners, 
when  made  np  in  the  private  ledger, 
wonld  amount  to  940,0002.,  and  whioli 
balances  had  been  calculated  as  liabilitien 
of  the  firm ;  but  deducting  the  amount 
thereof  from  the  balance  of  3,117,0002.  so 
left  unprovided  for,  there  remained  the 
sum  of  2,177,0002.  still  outstanding  and 
to  beprovided  for. 

"  Upon  a  careful  examination  and  esti. 
mate  of  the  private  estates  of  the  several 
partners  comprising  the  firm  of  Overend, 
Gkimey  &  Co.,  and  of  their  interest  in 
the  banking  business  carried  on  in  Nor- 
folk and  ebewhere,  it  was  estimated  that 
such  several  private  estates  wonld  pro- 
duce the  further  aggr^ate  sum  of 
2,320,0002.,  and  after  taking  credit  for 
the  500,0002.  to  be  received  for  goodwill, 
and  for  45,0002.  as  the  estimated  value  of 
the  premises  in  Lombard  Street,  there 
would  have  remained  a  surplus  of 
688,0002.  in  favour  of  the  individual 
partners  after  providing  for  every  lia- 
bility of  the  firm  of  Overend,  Qnmey  & 
Co." 

The  result  of  these  statements  appears 
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to  me  to  bo  obvions.  There  was  notbing 
paid  for  ihe  goodwill  of  the  firm  ;  there 
was  no  transfer  of  assets  and  liabilities 
as  something  which,  npon  a  proper  valua- 
tion, were  Vforth  paying  for  in  the  shape 
of  goodwill,  with  an  independent  goarantee 
from  the  old  partners  that  those  assets 
and  liabilities  would  produce  the  amount 
at  which  they  were  valued.  The  principle 
of  the  Talnation  proceeded  upon  this, 
that  if  all  the  assets  and  all  the  liabilities 
were  looked  at,  there  was  an  enormous 
defidencj.  The  mode  in  which  that  de- 
fidency  was  made  np  was  this — the 
acconnts,  amounting  to  upwards  of  four 
millons,  which  causra  the  deficiency,  were 
not  really  transferred ;  they  were  carried 
to  a  separate  suspense  account  by  them- 
selves, and  upon  the  other  side  of  that 
account,  or  for  the  purpose  of  balancing 
the  admittedly  disastrous  outcoi  ae  of  those 
accounts,  there  was  taken  into  account 
the  value  of  the  private  estates  of  the 
partners  (npon  which,  I  must  observe  at 
the  same  time,  that  no  securify  whatever 
binding  those  estates  was  taken),  and 
there  was  taken  into  account  abo  the 
500,000/.,  the  sum  which  had  been  fixed 
upon  as  the  estimated  value  of  the  good- 
will. In  point  of  &ct,  therefore,  your 
Lordships  will  observe  that  the  use  that 
was  made  of  the  private  estates,  and  of 
the  som  named  for  the  goodwill,  was  to 
fill  np  that  vacuum  of  insolvency  which 
was  appu«nt  on  the  mere  statement  of 
the  figiires  to  which  I  have  referred ;  and 
that  so  fiu-  from  any  sum  being  paid  for 
the  goodwill,  nothing  was  paid  whatever, 
and  so  &r  from  the  sum  named  for  the 
goodwill  being  a  test  of  the  excellence 
of  the  bargain,  it  was  exactly  opposite, 
becaoae,  upon  the  same  principle  as  the 
500,0001.  was  appropriated  in  the  manner 
that  I  have  mentioned,  had  the  insolvency 
been  greater,  had  there  been  500,0002. 
more  of  insolvency,  the  value  of  the 
goodwill  znight  have  been  estimated  at  a 
million,  and  the  nullion  might  have  been 
used  in  the  same  way  that  the  500,000Z. 
waansed. 

I  have  thus  stated  shortly  the  facts  as 
ihey  present  themselves  to  my  mind,  and 
I  am  bound  to  say,  that  now  that  wa 
know  these  fJocts,  and  now  that  we  com- 
pare these  fiicts  with  the  statement  in 


the  two  first  sentences  of  the  prospectus 
I  am  unable  to  arrive  at  any  other  con- 
clusion than  this,  that  the  statement  in 
those  two  first  sentences  was  a  statemeni 
of  that  which  was  not  justified  by  the 
facts  of  the  ease. 

We  were  pressed  very  much  in  argu- 
ment with  considerations  as  to  the  motives 
of  those  who  made  this  statement ;  and 
it  was  pointed  out  with  great  accuracy, 
that  upon  a  tritJ  in  the  nature  of  a  crimi- 
nal proceeding  it  had  been  held  that  they 
were  not  chargeable  with  that  which  was 
laid  to  their  charge  in  that  proceeding.  I 
must  say  that  so  far  as  I  understand  the 
case,  I  entirely  agree  with  the  result  at 
which  the  jury  arrived  in  that  proceeding, 
and,  strange  as  it  may  appear,  I  think 
there  is  a  great  deal  in  the  papers  before 
your  Lordships  to  shew  that  the  gentlemen 
who  formed  this  company  were  them- 
selves, judging  hj  the  extent  to  which 
they  embarked  their  means  and  continued 
their  property  in  the  concern,  labouring 
under  the  impression  that  this  transaction, 
disastrous  as  it  ultimately  turned  out,  had 
in  it  the  elements  of  a  profitable  conmier- 
cial  undertaking ;  and  so  far  as  motive  is 
concerned,  they  may  be  absolved  from  any 
charge  of  a  wilftd  design  or  motive  to 
mislead  or  to  defraud  the  public.  But  in 
a  civil  proceeding  of  this  kind,  all  that 
your  Lordships  have  to  examine  is  the 
question,  was  there  or  was  there  not  mis- 
representation in  point  of  fact,  and  if 
there  was,  however  innocent  the  motive 
may  have  been,  your  Lordships  will  be 
obliged  to  arrive  at  the  consequences 
which  properly  would  result  from  what 
was  done. 

But,  now,  having  answered  the  first 
question  as  I  am  obliged  to  answer  it,  I 
come  to  the  second  question  in  the  case, 
viz.,  how  does  the  appellant  connect  him- 
self with  this  statement  P  The  prospectus 
was  issuedon  thel2thorl3thof  Jnly,1865, 
and  a  copy  was  received  or  was  obtained 
by  the  appellant.  It  is  not  proved  from 
whom  he  obtained  it.  The  object  of  the 
prospectus,  on  the  face  of  it,  is  clearly  to 
invite  the  public  to  take  shares  in  the  new 
company.  The  prospectus  is,  as  is  usual 
in  such  cases,  an  invitation,  and  there  is 
appended  to  it  a  form  of  application  for 
shares  which  was  to  be  filled  up,  and  upon 
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which  form  the  invitation  was  to  be 
answered.  It  is  a  prospectus  in  this 
shape,  addressed  to  the  whole  of  the  public 
no  doubt,  and  any  one  of  the  pabUc  might 
take  up  the  prospectus  and  appropriate  it 
in  that  way  to  himself,  by  answering  it 
upon  the  form  upon  which  it  is  intended 
by  the  prospectus  that  it  should  be 
answered.  The  appellant  however  did 
not  take  up  and  did  not  appropriate  the 
prospectus  in  this  way.  For  reasons  which 
it  is  unnecessary  to  enquire  into,  he  de- 
clined to  take,  or  at  all  events  he  did  not 
take  any  shares  originally  in  the  company. 
The  allotment  of  shares  began  on  the  24th 
of  July,  it  appears  to  have  been  completed 
on  the  28th  of  July,  and  it  is  stated  that 
two  or  three  times  the  number  of  shares 
to  be  had  in  the  company  were  applied 
for.  The  allotment  having  been  com> 
pleted,  the  prospectus,  as  it  seems  to  me, 
had  done  its  work,  it  was  exhausted.  The 
share  list  was  full,  the  directors  had  ob- 
tained from  the  company  the  money  which 
they  devised  to  obtain.  The  appellant 
subsequently  upon  the  17th  of  October, 
several  months  afterwards,  bought  1,000 
shares  at  a  premium  of  something  over 
72u,  and  again,  still  later  on  the  16th  of 
December,  he  bought  1,000  other  shares 
at  a  premium  of  something  over  62.  He 
bought  them  on  the  Stock  Exchange,  and 
of  course  did  not  know  in  the  first  in- 
stance from  whom  he  bought  them.  In 
point  of  fiust  it  appears  that,  as  to  the 
greater  part  of  them,  they  were  shares 
which  had  originally  been  allotted  to,  one 
of  the  old  partners,  Samuel  Cumey,  by 
whom  they  were  transferred  to  a  nominee, 
for  himself^  in  whose  name  they  were  re- 
gistered, they  were  then  sold  upon  the 
market,  and  re-sold  apparently  several 
times,  because  the  premium  seems  to  have 
risen  from  a  much  smaller  to  a  much 
larger  sum,  and  ultimately  they  were  sold 
at  the  premium  which  I  have  stated  to 
the  appellant,  and  were  registered  in  his 
name. 

I  ask  the  question — How  can  the  direc- 
tor of  a  company  be  hable,  after  the  fall 
original  allotment  of  shares,  for  all  the 
subsequent  dealings  which  may  take  place 
with  regard  to  those  shares  upon  the 
Stock  Exchange  ?  If  the  argument  of 
the  appellant  is  right,  they  must  be  liable 


ad  infinitum^  for  I  know  no  means  of 
pointing  out  any  time  at  which  the  liabi- 
lity would  in  point  of  fact  cease.  Not 
only  so,  but  if  the  argument  be  right,  they 
must  be  liable,  no  matter  what  the  pre- 
mium may  be,  at  which  the  shares  may 
bo  sold.  That  premium  may  rise  from 
time  to  time  from  circumstanoes  altoge- 
ther unconnected  with  the  prospectus, 
and  yet,  if  the  argument  be  right,  the 
appeUant  would  be  entitled  to  cul  upon 
the  directors  to  indemnify  him  up  to  the 
highest  point  at  which  the  shares  may  be 
sold,  for  all  that  he  may  expend  in  buying 
the  shares.  I  ask  is  Uiere  any  authority 
for  this  proposition?  I  am  aware  of 
none. 

During  the  course  of  the  argument  I 
took  the  liberty  of  putting  to  the  learned 
counsel  for  the  appellant  a  case  which  I 
think  was  not  answered,  and  to  which,  so 
&r  as  I  know,  no  answer  can  be  given 
that  would  be  favourable  to  the  appelant. 
I  put  the  case  of  a  person  having  built  a 
house  and  desiring  to  sell  it.  He  comes 
to  me  and  wishes  me  to  purchase  it — he 
describes  it  as  a  highly  advantageous 
purchase,  and  makes  statements  of  fact  to 
me  with  regard  to  the  house  which  are 
untrue  and  are  misrepresentations,  but  I 
decline  to  purchase,  and  our  overtures 
come  to  an  end.  He  subsequently  sells  it 
to  some  other  person,  upon  what  terms  I 
know  not.  That  other  person  completes 
the  purchase,  and  that  other  person,  de- 
siring to  raise  money  on  mortgage,  applies 
to  me  to  lend  him  money,  I  lend  him 
monej  upon  a  mortgage  of  the  house. 
The  &cts  stated  to  me  originally  tnm  out 
to  be  untrue,  and  are  so  material  as  th^t 
the  house,  not  being  as  represented,  be- 
comes comparatively  worthless.  I  then 
apply  to  the  original  vendor,  remind  him 
01  what  he  told  me,  and  complain  to  him 
that  my  money  lent  upon  mortgage  has 
been  lost,  and  I  commence  an  action 
against  him  for  damages  to  recover  my 
loss.  I  ask,  could  such  an  action  be 
maintained  ?  I  know  of  no  authority  for 
it,  and  I  am  of  opinion  that  an  action  of 
that  kind  would  not  lie. 

I  take  the  rule  on  this  point  to  have 
been  happily  stated  in  some  expressions 
of  my  noble  and  learned  friend,  the  late 
Lord  Chancellor  (Lord  Hatherley),  when 
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he  was  Vice-Clutncellor,  in  the  case  of 
Barry  v.  Croskey  (ubi  supra). 

At  page  17  of  the  report  in  2  Jo.  &  H., 
darin<;  the  argnment,  and  upon  a  refer- 
ence to  the  case  of  Levy  v.  Langridge  (ubi 
tuprn),  the  Vice-Chancellor  said,  "  I  take 
the  gronnd  of  that  decision  to  have  heen 
that  the  false  representation  was  made  by 
the  defiandant,  with  a  view  that  it  should 
be  acted  npon  by  the  son  in  a  manner  that 
occasioned  the  injury."     Lord  Wensley- 
dale  says :  "  There  is  a  &lse  represento- 
tion  made  by  the  defendant  with  a  view 
that  the  plaintiff  should  use  the  instrument 
in  a  dangerous  way.     The  father,  acting 
upon  the  &ith  of  that  representation,  put 
the  gan  into  the  hands  of  his  son,  who 
fired  it  off,  when  it  burst  and  injured  him. 
Suppose  a  stranger,  knowing  nothing  of 
what  had  passed  between  the  &ther  and 
the  defendant,  to  have  found  the  gun, 
lying  for  instance  at  an  inn.    If  a  stranger 
■o  folding  the  gun  had  taken  it  up  and 
fired  it,  and  the  gun  had  burst  and  injured 
him,  would  he  have  had  his  action  against 
the  defendant    upon    the    ground    that 
Nock's  name  app^red  upon  the  gun,  and 
the  defendant  had  sold  it  with  that  name 
appearing  upon  it  and  as  a  gun  made  by 
Nock  ?  "     Again,  in  the  course  of  the  ar- 
gument, the  Vice-Chancellor,  addressing 
Mr.  Rolt,  says :  "  Tour  argnment  would 
shew  that  every  person  who,  in  conse- 
qoence  of  De  Berenger's  frauds  upon  the 
Stock  Exchange,  was  induced  to  purchase 
stock,  at  an  advanced  price,  in  reliance 
npon  the  false  rumour  he  had  circulated 
that  peace  was  concluded,  was  entitled  to 
TtmfntA.in  an  action  against  De  Berenger 
fur  the  increase  of  price.    Would  not  such 
oonaequencea    lie    too    remote    to  form 
ground  for  an  action?"  Finally,  in  giving 
jadgment,    the    Vice- Chancellor    stated 
wh^  he  understood  to  be  the  principles 
applicable  to  such  a  case.     First,   that 
"  every  man  must  be  held  responsible  for 
the  consequenoes  of  a  &iae  representation 
made  by  him  to  another,  upon  which  that 
otiier  acts,  and  so  acting  is  injured  or 
damnified.     Secondly,  every  man  must  be 
held  responsible  for  the  consequences  of  a 
false  representation  made  by  him  to  an- 
other, upon  which  a  third  person  acts, 
and,  so  acting,  is  iniured  or  damnified — 
provided  it  appear  that  such  false  repre* 


sentation  was  made  with  the  intent  that 
it  should  be  acted  upon  by  such  third 
person  in  the  manner  that  occasions  the 
injury  or  loss."  And  thirdly,  he  continues, 
"But  to  bring  it  within  the  principle, 
the  injury,  I  apprehend,  must  be  the  im- 
mediate, and  not  the  remote,  consequence 
of  the  representation  thus  made.  To 
render  a  man  responsible  for  the  conse- 
quences of  a  false  representation  made  by 
him  to  another  upon  which  a  third  person 
acts,  and  so  acting,  is  injured  or  oamni- 
fied,  it  must  appear  that  such  false  repre- 
sentation was  made  with  the  direct  intent 
that  it  should  be  acted  upon  by  such  third 
person-  in  the  manner  that  occasions  the 
injury  or  loss."  And  his  Honour  com- 
ments a  second  time  on  the  case  of  Levy 
V.  La/ngrid^e  (ubi  tujpra)  as  consistent  with 
that  principle. 

Upon  the  grounds  which  I  have  men- 
tioned, and  upon  the  principles  laid  down 
in  the  case  of  Barry  v.  Oroskey  (ttbi  supra), 
which  appear  to  me  to  be  consistent  with 
irhat  is  stated  by  all  the  authorities  that 
might  be  referred  to,  I  am  of  opinion  that 
the  appellant  in  this  case  has  entirely  failed 
to  connect  himself  with  the  representa- 
tions made  in  the  prospectus,  of  which,  in 
ray  opinion,  an  original  allottee  might 
have  complained,  but  of  which  the  present 
appellant  cannot,  I  think,  complain.  Oh 
these  grounds,  therefore,  I  agree  to  the 
motion  of  my  noble  and  learned  friend 
that  this  appeal  ought  to  be  dismissed. 

LoBD  Chelmsford. — I  wish  to  ask  your 
Lordships  whether  you  think  that  there 
is  anything  in  this  case  at  all  to  take  it 
out  of  the  ordinary  rale  with  regard  to 
costs. 

Lord  Cairns. — Tour  Lordships  have 
been  in  the  habit,  I  think,  of  adhering 
very  firmly  to  the  rule  that  in  this  House 
the  cpsts  on  the  dismissal  of  an  appeal 
shonld  follow  the  result.  I  see  nothing 
in  this  case  to  make  it  an  exception 
to  that  general  rule.  Tour  Lordships 
arrive  at  the  conclusion  which  was  arrived 
at  by  the  Court  below,  although  not  on 
the  same  grounds;  but  if  by  reason  of 
the  circumstance  that  the  grounds  are  not 
the  same,  the  costs  were  not  to  follow  the 
result,  this  consequence  would  happen, 
that  in  every  case  in  which  the  decision 
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below  is  confirmed,  if  the  grounds  apon 
which  the  confirmation  proceeds  are  not 
the  same  as  the  ratio  decidendi  of  the 
Coart  below,  the  onsaccessfal  party  most 
be  absolved  from  paying  the  costs  of  his 
unsuccessful  app^. 

Becree  appealed  from  affirmed,  and 
appeal  disnUsaed  with  coets. 


Solicitors — ^Mr.  W.  &..  Downing,  for  the  appellant ; 
Messrs.  Yoong,  Jones  &  Co.,  for  the  directors 
who  were  partners  in  the  old  firm  of  Overend, 
Gumey  &  Co. ;  Messrs.  Bernn  &  Whitting,  for 
Mr.  Heniy  Ford  Barclay ;  Messrs.  Wilson,  Bris- 
tows  &  Carpmael,  for  Mr.  Henir  George  Gordon ; 
Messrs.  Young,  Maples  &  Teeadale,  for  Mr. 
'William  Bennie ;  Messrs.  Upton,  Johnson, 
Upton  &  Budd,  for  the  executors  of  Mr.  Thomas 
John  Gibb.  : 


i,,M.R.-) 
873.  > 
T.  17.     J 


MAXFIELD  V.  BUBTON. 


Jessel,  M.R.  ' 
1873. 
Nov. 

Equitable  Mortgage — Depotit  ofDeedt — 
Leg<U  Estate — Marriage  Settlement — Eii- 
quiry  cm  to  Deeds — Solicitor — Negligence— 
Notice. 

A  deposited  the  title  deeds  of  an  estate 
wUh  his  bankers,  and  signed  a  memorandum 
charging  the  estate  with  payment  of  a  sum 
due  from  him  to  the  hankers.  He  after, 
wards  married,  and  in  consideration  of  such 
marriage  he  sMled  the  estate  by  articles  and 
shortly  after  marriage  executed  a  settlement 
conveying  the  legal  estate  to  a  trustee. 
During  the  negotiations  he  told  the  lady's 
solicitor  thai  he  was  enHUed  to  the  estate 
free  from  incumbrances,  and  that  the  deeds 
were  ai  his  bank  for  safe  custody : — Held, 
thai  the  solicitor  ought  to  have  enquired  of 
the  bamkers  whether  tliey  had  a  charge  upon 
the  deeds,  and  that,  as  he  omitted  to  do  so,  all 
persons  claiming  under  the  settleiment  were 
fixed  with  constructive  notice  of  the  charge. 

This  was  a  suit  by  the  public  officer  of 
a  bank  at  Leicester,  against  a  Mr.  and 
Mrs.  Ladkin,  and  a  Mr.  Burton,  who  was 
trustee  of  a  settlement  executed  by  Mr. 
and  Mrs.  Ladkis. 


On  the  12th  of  March,  1866,  Mr.  Lad- 
kin  effected  a  policy  of  insurance  on  his 
life,  and  on  the  ^d  of  April  he  de- 
posited the  policy  and  also  the  title  deeds 
of  an  estate  of  which  he  was  seised  in 
fee  simple  with  the  plaintiff's  bank,  and 
signed  a  memorandum  charging  the 
policy  and  the  estate  with  payment  of  a 
sum  due  from  him  to  the  mmk,  and  con- 
taining an  agreement  to  execute  a  legal 
mortage.  On  the  16th  of  Apiil,  1866, 
the  bank  gave  notice  to  the  insurance 
office  of  the  charge  on  the  policy. 

On  the  15th  of  March,  1871,  Mr.  Lad- 
kin  having  come  to  London  to  be  married, 
had  an  interview  with  his  intended  wife 
and  a  solicitor  at  Mr.  Burton's  house,  and 
gave  instructions  for  a  settlement  o^  the 
policy  and  the  estate,  to  both  of  which  he 
stated  himself  to  be  entitled  fi«e  from  in- 
cumbrances. The  solicitor  asked  where 
the  title  deeds  of  the  estate  were,  and 
Mr.  Tad  kin  answered  that  they  were  de- 
posited at  the  plaintiff's  bank  for  safe 
costody.  On  the  15th  of  March,  1871, 
articles  embodying  the.  intended  settle- 
ment were  executed,  and  the  next  day  the 
marriage  took  place.  On  the  10th  of 
May  a  settlement  was  executed  in  pur- 
suance of  the  articles,  and  thereby  the 
policy  was  assigned  and  the  estate  granted 
to  Mr.  Burton  upon  trust  for  Mrs.  Lad- 
kin  for  life,  with  remainder  to  Mr.  TaHIHh 
and  their  children. 

The  bill  prayed  for  the  common  fore- 
closure decree  against  all  the  defendants, 
and  for  an  order  on  Mr.  Burton  to  assign 
the  policy  and  convey  the  legal  estate  in 
the  land  to  the  plaintiffs. 

It  was  admitted  that  the  plaintiff  was 
entitled  to  the  relief  sought  as  to  the 
policy,  but  Mrs.  Ladkin  contended  that 
the  settlement  was  vaUd  as  to  the  land, 
the  legal  estate  having  become  vested 
in  a  purchaser  for  value  without  notice  of 
the  plaintiff's  charge. 

Ifr.  Sovihgate  and  Mr.  Leonard  Field, 
for  the  plaintiffs. — When  deeds  are  at  a 
banker's  it  is  at  least  as  probable  that  they 
are  pledged  as  that  they  are  left  for  safe 
custody.  The  lady's  solicitor  on  hearing 
that  they  were  at  the  bankers  should 
have  enquired  by  letter  or  personally,  and 
he  would  thereby  have  heard  of  our 
charge.    Moreover,  in  this  case,  ibe  al- 
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leged  pmohaser  did  not  at  first  get  a 
legal  estate,  bat  only  an  eqnity,  and  then 
there  being  two  equities  the  conveyance 
of  the  legal  estate  to  the  person  with  less 
right  to  call  for  it  could  not  give  him 
priority.    There  is  a  dictum  in 

8harpl0$  V.  Adams,  32    Beav.  213 

(1868) 
to  Aat  effect. 

[Thk  Master  or  tbb  Bolls  enquired 
whether  the  obligation  of  a  purchaser  to 
investigate  a  title  was  extended  by  any 
caae  to  a  purchaser  by  marriage,  ob- 
serving that  it  would  be  hard  to  put  the 
wife's  solicitor  in  the  dilemma  of  giving 
offimoe  by  making  enquiries,  or  running 
the  risk  of  an  action  for  negligence  by 
omitting  them.] 

[In  answer  Mr.  Southgate  cited — 
Jaekton  v.  Howe,  2  Sim.  &  8.  472 

8.  o.  4  Law  J.  Bra.  (o.s.)  Chanc. 

118  (1826), 
and  Mr.  Langley  mentioned — 

WomuM  V.  Maitland,  13  W.B.  832 

(1865).] 
Mr,  Blacknwre,  for  Mr.   Barton,  sub- 
mitted to  deal  with  the  property  as  the 
Court  might  direct. 

Mr.  iZngley,  for  Mrs.  Ladkin. — The 
eases  have  established  that  if  no  enquiiy 
be  made  for  deeds,  a  puiohaser  may  be 
fixed  with  notice  (k  a  deposit  of  them. 
Bat  if  enqoiiy  be  made  and  a  reasonable 
exonse  be  given  for  their  absence,  the 
porchaser  gets  a  good  title.  The  doctrine 
that  a  trustee  for  one  person  conveying 
the  legal  estate  to  another  does  not  give 
the  second  a  good  title  against  the  first 
has  never  been  applied  to  a  case  of  a 
mortgagor  creating  several  incambrances. 
bi— - 

Dixofi  V.  Mfiekleston,  42  Law  J.  Bep. 

(ir.s.)  Chanc.  210 ;  s.  c.  Law  Bep. 

8  Chanc.  155(1872), 
a  lady  asked  for  the  deeds  and  was 
told  uat  they  were  in  a  parcel,  which  was 
not  trae,  and  she  did  not  inspect  the 
paivel,  bat  was  nevertheless  held  to  bavo 
a  good  titie. 

Thb  MjlSTex  or  tbb  Bolls. — ^In  this 
case  there  are  two  points,  notice  and 
breach  of  trost.  On  the  question  of 
notioe  I  have  no  donbt.  There  was  clear 
eoostractive    notice    of    the   plaintiff's 


charge.  A  man  having  a  freehold  estate 
tells  the  solicitor  of  the  lady  to  whom  he 
is  abont  to  be  married  that  ihe  title  deeds 
are  deposited  with  his  bankers  for  safe 
custody.  It  turns  out  that  they  were 
pledged.  Well  I  hold  that  it  was  the 
duty  of  the,  solicitor  to  enquire  of  the 
bankers  whether  they  claimed  any  charge 
uponthedeeds.  Ifhehaddonesohewould 
have  been  told  that  the  representation 
was  incorrect,  inasmuch  as  they  were 
mortgaged.  I  consider  that  was  con- 
structive notice  and  bound  the  lady  who 
was  abont  to  be  married.  I  am  very 
sorry  for  her,  but  it  would  be  still 
harder  on  the  bankers  if,  through  the 
negligence  of  her  advisers,  they  were  de- 
prived of  their  security. 

I  decide  the  case  on  the  ground  of  notice 
preferentially.  But  I  do  not  think  I 
should  be  at  liberty,  seeing  that  the 
n^emorandum  here  contains  a  C(mtract  to 
convey,  to  hold  that  the  man  who  signed 
that  contract  could  squeeze  ont  the  mort- 
gagee claiming  under  it  by  a  subsequent 
conveyance  of  the  legal  estate,  though  I 
am  not  sure  I  should  go  so  far  as  my 
predecessor's  illustration  in  Sharpies  v. 
Adams  (ubi  supra).  The  plaintiff  is, 
therefore,  entitled  to  the  decree  asked 
for. 


Solicitors — Messrs.  Field,  Koscoe,  Held,  Francis 
&  OsbaldestOD,  agents  for  Messrs.  Stone,  and 
Billson,  Leicester,  for  plaintiff;  Mr.  Q.  Jolmson, 
for  Mrs,  Ladkin ;  Mr.  L.  Hand,  for  Mr.  Bnrton. 


[IN  THE  FULL 

Selbornb,  L.C.  ' 

James,  L.J. 

Mbllish,  L.J. 

1873. 

July  29,  30, 

Aug.  6. 


COURT  OF  APPEAL.] 
In   re  the    blakbnet 

OBDNANCE  C0](FANT(LI- 

MITED)  ;  BBETT's  CASE; 

'  In  re  TffE  OBIINTAL  COM- 

ICEBOUL    BANK     (LOII- 

ted),  mgebis's  case. 


C<ympanies  Act,  1862  (25  ^  26  Vict, 
e.  89.),  sec.  88 — Gontrihutories  on  the  B 
list — Extent  of  Liability — Application  of 
their  Contributions. 

A  past  member  of  a  company  in  course 
of  tmncUng  up  u  only  liable  to  contribute  in 
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respect  of  delta  contracted  before  he  ceaeed 
to  be  a  member  to  the  extent  to  which  those 
debts  remain  unsatisfied  after  the  applica- 
tion, paripcusu,  of  the  contributions  of  tlie 
present  members  to  the  payment  of  the  ge- 
neral liabilities  of  the  company ;  and  he  is 
at  liberty  to  make  any  arrangement  with 
the  creditors  in  respect  of  those  debts ;  and 
if  the  result  of  such  arrangement  be  that 
the  company  is  released  from  those  debts,  he 
ioill  escape  aU  liability  as  a  contributory. 

But  Ote  contributions  of  past  members 
are  part  of  the  general  assets  of  the  com- 
pany, and  are  not  applicable  exclusively  to 
the  discharge  of  tlwse  debts  in  respect  of 
which  they  are  paid, 

Webb  V.  Whiffin  (42  Law  J.  R«p.  (n.8.) 
Chuic.  161 ;  B.  0.  Law  Bep.  5  E.  &  I.  App. 
711)  examined  and  explained. 

The  decision  of  the  Honse  of  Lords  in 
Webb  V.  Whiffin  (ubi  supra)  being  consi- 
dered to  have  affected  tixe  principle  npon 
which  these  two  cases  were  decided  by 
the  Conrt^of  Chancery,  the  ofiBcial  Uqni> 
dator  in  each  case  applied  for  and  obtained 
a  rehearing  before  tbe  full  Court. 

In  Brett's  ease  (reported  40  Law  J.  Bep. 
(h.8.)  Chanc.  222,  and  on  appeal,  ibid. 
497),  Mr.  Brett  had  transferred  his  shares 
in  ihe  Blakeney  Ordnance  Company  on 
the  4th  of  Aug.,  1865 ;  the  winding  np 
commenced  on  the  20th  of  June,  1866 ; 
and  the  certificate  of  debts  shewed  that 
there  were  only  fonr  debts  dae  which  hod 
been  contracted  on  or  before  the  8rd  of 
Ang.,  1865— viz.,  two  very  small  ones 
and  two  others,  lunonnting  to  upwards  of 
16,000t 

After  the  list  of  creditors  had  been  set- 
tled, Mr.  Bnssell,  a  friend  of  Mr.  Brett,  paid 
off  the  two  smaJler  debts  and  bought  up 
at  much  less  than  their  nominal  valae  the 
two  larger  ones,  taking  assignments 
thereof  to  himself  by  deeds,  and  by  a  deed 
poll  dated  the  20th  of  October,  1870,-he 
released  the  company,  its  assets  and 
liquidator,  from  all  Hal»liiy  in  respect 
thereof. 

Under  these  circumstances  Lord 
Bomilly,  M.R.,  held  that  the  company  be- 
ing released  from  all  those  debts  in  respect 
of  which  Mr.  Brett  was  liable  as  a  past 
member,  he  was  entitled  to  escape  all 
liability  as  a  contributory,  and  this  deci- 


sion was  affirmed  by  the  full  Court  of 
appeal. 

In  Morris's  ease  (reported  40  Iaw  J. 
Bep.  (k.8.)  Chanc.  520,  and  on  appeal  41 
ib.  11),  Mr.  Morris  had  transferred  fifW 
shares  in  the  Oriental  Commercial  Bank 
to  Demetrio  Pappa,  and  the  transfer  was 
registered  on  the  25th  of  November,  1865. 
At  the  date  of  the  transfer  the  debts  of 
the  company  amounted  to  upwards  of 
200,000/.,  but  at  the  commencement  of 
the  winding  up  in  June,  1866,  only  6422. 
of  this  amoont  remained  undischarged. 
The  snm  of  800Z.  remained  unpaid  on  the 
fifty  shares :  Pappa  became  bankrupt  and 
his  estate  paid  no  dividend.  The  contri- 
butions of  the  members  on  the  A  list  of 
con tribu tones  were  sufficient  to  pay  15«. 
in  the  pound,  so  that  the  debts  due  to  cre- 
ditors who  were  creditors  on  the  25th  of 
Nov.,  1865,  were  reduced  to  160Z.  10«. 

Ba«on,  y.C,  held  that  Morris  was 
liable  to  contribato  with  other  past  mem- 
bers to  the  fall  amount  of  642t.  without 
any  deduction  for  dividends  received  in 
r»^)ect  of  the  contributions  of  present 
members ;  bat  npon  appeal  the  Lords 
Justices  being  of  opinion  that  he  was 
liable  to  contribute,  pari  passu,  with  the 
other  past  members  who  were  liable  for 
the  same  debts,  to  the  amount  of  160{.  10«. 
only,  varied  the  Vice-Chancellor's  order 
accordingly,  and  declared  that  the  sums 
contributed  l^  the  B  oontribatories  re- 
spectively ou^t  to  be  applied  exclusively 
in  payment  of  the  debts  which  were 
incnrried  before  the  dates  of  the  respective 
transfers  and  remained  unpaid  at  the 
commencement  of  the  winding  up. 

In  Webb  v.  Whiffin  (ubi  supra)  the 
Honse  of  Lords  held  that  although  past 
members  were  only  liable  in  respect  of 
debts  existing  at  the  time  of  their  retire- 
ment, their  contributions  were  part  of  the 
general  assets  of  the  company,  and  must 
bo  applied  in  discharging  the  general 
liabilities  ;  and  that  croditors  in  respect 
of  debte  contracted  before  the  retirement 
of  such  members  were  not  entitled  to  have 
snch  contributions  applied  or  appropriated 
exclusively  or  in  priority  to  tbe  payment 
of  those  debts ;  and  some  of  the  observa- 
tions made  by  some  of  their  Lordshipe  in 
that  case  being  considered  to  raise  a  donbi 
whether  past  members  were  not  liable  to 
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oontribnte  in  mpeot  of  tbe  whole  amount 
of  debts  doe  at  the  time  of  their  retire- 
ment and  nndieeharged  at  the  date  of  tiie 
winding  up  without  regard  to  any  sabse- 

rit  release  or  reduction  of  those  debts, 
Court  allowed  these  two  oases  to  be 
idieard. 

Sir  Biiehard  Baggallay  and  Mr.  White' 
hone  i^>eared  for  the  official  liquidator 
of  the  Blakeney  Ordnanoe  Oompanj  in 
Brett's  case. 

Mr.  Kay  and  Mr.  Jaekton,  for  the  offi- 
cial liquidator  of  the  Oriental  Commercial 
Bank  m  Morris's  case. 

The  SoUeHoT'Oeneral  (Svr  0.  Jesad) 
and  Mr.  Frederic  Harrison,  for  Mr.  Brett. 

Mr.  Fry  and  Mr.  WetOaJee,  for  Mr. 
Iforris. 

Mr  Bddis  and  Mr.  Higgins,  for  the  ere- 
diton'  representatiTes. 

Ths  Lobd  Chancsli^b  (on  Aug.  6)  de- 
livered the  following  judgment — 

These  cases  have  been  reheard  before 
us  by  reason  of  the  decision  of  the  House 
of  Lords  in  Webb  v.  Wh^ffin  («W  supra). 
The  points  which  may  be  r^;arded  aa  set- 
tled by  that  decision  are  first,  that  the 
HahiUty  of  a  past  member  of  a  joint-stock 
company  under  s.  88  of  tiie  Companies 
Act,  1862,  is  a  liability  to  contribute  to 
the  general  assets  of  the  company  in  the 
ermt  of  its  beii^  wound  up,  and  not  a 

^  to  contribute  to  a  fond  appro- 

(so  &r  as  creditors  are  concerned) 

'  ilie  payment  of  any  particular  debts 
of  the  company ;  and  secondly,  that  the 
liffhts  of  creditors  of  the  company,  at 
whaterer  time  their  debts  may  have  been 
contracted,  are,  as  against  the  company 
■ad  its  assets  (induiSng  all  contributions 
to  its  assets  made  by  past  members),  si- 
milar and  equal,  or,  in  other  words,  that 
■Boh  creditors  are  not  divisible  into 
ciuimm  with  different  rights  against  dif- 
ferent fimds ;  and  as  a  necessary  conse- 
qnenoe,  that  there  is  neither  occasion 
nor  room  for  ai^  marshalling  of  assets 
between  them.  In  one  of  the  cases  be- 
£are  na  (that  of  Morris)  a  different  view 
of  the  law  had  been  taken  by  the  Lords 
Jiutioe8,and  in  that  respect  the  order  in 
Jforru'<  ease  must  of  course  now  be 
altered  so  as  to  make  it  conformable  to 
the  judgment  of  the  House  of  Lords^  But 
Hmr  tesias,  4?.— Okako. 


there  remain  two  other  questions  which 
it  is  necessary  for  us  to  determine— the 
one  (a  question  arising  both  in  Brett's  ease 
and  in  Morris's  ease),  whether  when  the 
assets  of  a  company  which  is  being  wonnd 
up  are  insufficient  to  discharge  its  debts 
and  liabilifcies  and  the  costs  of  the  winding 
up,  without  recourse  to  past  members,  calls 
can  be  made  on  past  members,  in  respect 
of  debts  or  liabilities  contracted  by  the 
company  before  they  ceased  to  be  mem- 
bers, to  the  same  extent  %b  if  those  debts 
or  liabilities  had  not  been  reduced  by  any 
dividends  paid  them  afber  the  winding  up 
out  of  the  property  of  the  company  inde- 
pendently of  calls,  or  by  means  of  calls 
upon  present  members ;  the  other  (which 
arises  in  Brett's  case  only),  whether  calls 
can  be  made  upon  past  members  in 
respect'of  any  debt  or  liability  of  the 
company  contracted  before  they  ceased 
to  be  members,  which  has  been  released 
or  extinguished  between  the  date,  of 
the  winding  up  order  and  the  Jtime  of 
making  such  calls,  and  which,  therefore, 
cannot  participate  in  any  dividend  which 
may  be  made  out  of  the  proceeds  of  such 
calls.  Neither  of  these  questions  came 
before  the  House  of  Lords  for  decision  in 
Weib  V.  Whiffin  (ubi  supra),  but  obser- 
vations bearing  more  or  less  upon  them 
were  made  by  four  of  the  noble  and  learned 
lords  who  then  advised  the  House,  and 
some  variety  of  opinion  may  be  traced  in 
those  observations.  Certain  passages  in 
the  speeches  of  iKnrd  Chelmsford  and  Lord 
Cairns  have  been  relied  upon  before  us  as 
&vouring  the  view,  that  the  measure  of 
the  liability  of  a  past  member  under  the 
38th  section,  so  fiu:  as  it  depends  upon  the 
existence  of  debts  of  the  company  con- 
tracted before  he  ceased  to  be  a  mem- 
ber, ought  to  be  determined  solely 
by  the  amount  of  such  debts  as  they  stood 
at  the  commencement  of  the  winding  up, 
without  reference  to  any  subsequent  event 
by  which  that  amount  may  have  been 
reduced  or  even  wholly  extinguished.  On 
the  other  hand,  it  seems  clear  that  Lord 
Westbnry  and  Lord  Hatherley  would 
have  returned  a  negative  answer  to  the 
first,  and  (Lord  Hauerley  at  least)  to  the 
second  also  of  the  questions  now  requir- 
ing our  decision,  m  this  state  of  thmgs, 
it  cannot  be  said  that  any  binding  or  au- 
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thoritatiTeezpoBitionof  the  lawapon  these 
points  is  derivable  from  the  case  of  Wehb 
V.  Whiffin  {vbi  tupra),  and  we  are  nnabla 
to  escape  from  the  necessity  of  find- 
ing both  according  to  the  best  of  onr  own 
judgment.  There  is  this  pecnliarity  in 
the  liability  of  past  members  of  a  com- 
pany, that  (whatever  may  be  its  measure 
and  extent)  it  is  created  entirely  by  sta* 
tnte,  and  does  not  result  from  any  oon. 
tract.'  It  does  not  result  &om  any  contract 
between  the  past  members  and  the  com- 
pany ;  on  the  contrary,  the  contract  of 
the  present  members,  who  alone  conati- 
tnte  the  company  for  the  time  being,  is  to 
bear  the  whole  burden,  to  the  complete 
exoneration  and  indenmity  of  aU  the  past 
members.  Nor  does  it  result  from  any 
contract  between  the  past  members  and 
the  creditors;  for  the  contract  of  each 
creditor  is  (as  was  pointed  out  by  Lord 
Cairns  in  Webb  v.  Whiffin)  {ybi  twpra) 
with  the  company,  and  not  with  its  indi- 
vidual members ;  and  although  it  is  true 
that  the  creditors  are  entitled  to  work 
out  the  payment  of  their  debts  by  enforc- 
ing the  liability  of  all  persons  liable  to 
contribute  to  the  assets  of  the  company 
when  it  is  wound  up,  the  House  of  Lords 
has  determined  that  there  is  no  separate 
liability  of  past  members  to  those  credi- 
tors whose  debts  were  contracted  before 
their  shares  were  transferred  or  forfeited. 
It  is,  I  think,  consistent  with  all  prinoi* 
pies  and  all  au&ority  to  hold  tluit  the 
words  of  s.  38  with  respect  to  past  mem- 
bers ought  BO  to  be  construed  and  receive 
effect  as  to  make  them  so  far  aa  possible 
consistent  with  the  rules  of  reason,  jus- 
tice and  equity.  It  was  in  this  spirit 
that  the  provisions  of  this  and  Other  sta- 
tutes in  pari  materia  were  examined  by 
the  highest  tribunal  in  the  cases  of  Odkes 
V.  Twrqtumd  (1),  and  WiUiams  v.  Harding 
(2)  ;  and  to  these  (if  it  were  necessary  or 
usefiil)  other  authorities  might  be  added. 
Reason,  justice  and*  equity  appear  to  me 
to  require  that  as  to  all  the  matters  for 
which,  under  s.  38,  that  liability  is  cast 
upon  past  members,  the  liability  of  all  the 
present  members  should  be  firstexhausted, 

(1)  36  Law  J.  R«p.  (m.s.)  Chano.949;  s.c.  I«w 
Bep.  2  £.  &  I.  App.  825. 

(2)  35  Law  J.  Bop.  (m.s.)  Bankr.  2S ;  8.  o.  I«v 
Bep.  1  £.  &  L  App.  9. 


or  (which  is  the  same  thing)  asoertained 
to  be  insufficient;  and  acoor£ngly  we. 
find  it  expressly  so  provided  in  SQD-8eo.'3, 
which  says  that  "  no  paist  mem,ber  shall 
be  liable  to  contribute  to  the  assets  of  the 
company  unless  it  appears  to  the  Court 
that  the  existing  members  are  unable  to 
satisfy  the  contribntions  reqaiied  to  be 
made  by  them  in  pursuance  of  this  Act ;" 
those  contributions  being  such  that,  if  sa^ 
tisfied  in  full,  they  would  leave  nothing  to 
be  otherwise  provided  for.     Again,  with 
respect  to  the  liability  of  past  membero  to 
contribute  to  the  assets  or  the  oompany  to 
an  amount  sufficient  for  payment   (be- 
sides debts  and  liabilities)  of  "  the  ooats^ 
charges  and  expenses  of  the  winding  up, 
and  of  such  sums  as  may  be  required  for 
the  a^ustment  of  l^e  rights  of  the  oon- 
tributories  among  theniselves,"  it  is,  I 
think,  impossible  to  suppose  that  the  Le- 
gislatore,  when  comprehending  "every 
present  and  past  member  "  onder  this  ge- 
neral formula,  intended  to  give  to  present 
members  a  right  to  exact  iiirough  the 
Courtorthe  official  liquidator  contibutions 
from  past  members  towards  any  fund 
which  might  be  required,  after  all  costs 
had  been  paid,  and  after  all  the  debts  and 
liabilities  of  ^bo  company  had  been  satis- 
fied, for  the  adjustmentt«Uer«sof  the  rights 
of  present  members.    It  seems  equally  im- 
possible to  imagine  that  if  there  were  no 
debts  contracted  before  the  past  members 
left  the  company  and  remaining  unpaid, 
they  were  under  this  formula  meant  to  be 
made  liable  to  contribute  tUl  a  fund  bad 
been  formed  sufficient  for  the  payment  of 
all  the  costs,  charges  and  expenses  of  the 
winding  up,  which  by  s.  110  ought  to  be 
paid  "as    the  Court  thinks  just,"  and 
which,  under  s.  144,  in  the  case  of  a  volun- 
tary winding  up,  are  to  be  paid  out  of  ihe 
assets  of  the  company,  in  priority  to  all 
other  dums.    If^  indeed,  there  were  any 
debts  contracted  before  tiie  past  members 
left  the  company  in  respect  of  which  they 
ought  to  be  called  upon  to  oontiibitte,  it 
might  possibly  happen  that  this  might 
involve  some  costs,  and  perhaps  also  some 
adjustment  of  mutual  rights  of  past  mem- 
beos  inter  se,  in  respect  of  which  it  might 
be  jnst  and  reasonable  to  call  on  them  for 
fiirther  contributions.     Bat  this  oould  be 
no  iprpund  for  including  in  themeasnre  of 
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thtoT  total  Uabiliiy  any  oosts  to  which 
tbey  were  not  justly  liable  to  contribute, 
or  any  Bums  neoessaiy  for  the  adjustment 
only  of  tfie  rights  of  present  members. 
Applying  the  same  principle  to  debts,  I 
im  <^  opinion  that  when  the  Legislature 
said,  "  no  past  member  shall  be  liable  to 
contaibnto  in  respect  of  any  debt  or  lia- 
biKtj  of  the  company  contracted  after  the 
time  at  which  he  ceased  to  be  a  member," 
it  was  meant  that  if  the  question  of  con- 
tribatkm  arose  as  to  past  members 
(which  oonld  only  be,  under  sub-sec.  3, 
after  the  inabihty  of  the  existing  mem- 
bers to  satisfy  the  contributions  required 
to  bo  made  by  ihem  had  been  ascertained) 
no  debt  or  liabili^  of  the  company  was  to 
be  regarded  or  taken  into  account  for  any 
purpose  whatever,  directly  or  indirectly, 
except  such  of  the  debts  and  liabilities 
oonteaoted  before  the  time  when  the  past 
members  left  the  company  as  might  at 
that  time  constitute  pcui;  of  the  indebted- 
ness of  tiie  company.  To  swell  the 
amount  of  that  indebtedness  by  the  ficti- 
tioas  process  of  treating  as  then  due  and 
unpaid  any  part  of  the  original  amount  of 
those  debto  and  liabilities  which  might 
have  been  previously  satisfied  by  divi- 
dends oat  of  the  property  in  hand  or  by 
the  oontribntions  of  present  members,  or 
aoy  part  tiiereof  which  might  have  been 
previously  released  or  extinguished — to 
do  this  (as  it  necessarily  would  be 
done)  for  the  sole,  purpose  of  increasing 
the  dividends  of  those  other  creditors 
whose  debte  were  contracted  after  these 
past  members  had  left  the  company, 
woold,  as  it  seems  to  me,  be  a  violation 
both  of  the  letter  and  of  the  spirit  of  sub- 
see  2.  It  would  be  introducing,  for  the 
benefit  of  the  subsequent  creditors  and 
to  tiie  prejndioe  of  the  past  members, 
that  prindplectf  marshalling  which  (when 
propoeed  to  be  introduced  for  the  benefit 
of  the  prior  creditors)  was  excluded  by 
the  dcoision  of  the  House  of  Lords  in 
Wdtb  r.  WJUffin  (vbi  gi^a).  In  this 
and  in  ss.  74,  75,  "  liability  to  contribute 
to  the  assets  of  the  company  in  the  event 
of  ita  being  wound  up,"  appears  to  me  to 
be  merely  anoUier  expression  for  liability 
to  calls  nnder  s.  102  ;  and  those  calls  are 
to  be  made  to  the  extent  of  the  liability  of 
Ae  wreral  oontribatories  for  payment  of 


all  or  any  sums  which  the  Court  deems 
necessary  to  satisfy  the  debts  and  liabili- 
ties of  the  company — that  is  to  say,  in  the 
case  of  past  members — which  the  Court 
deems  necessary  to  satisfy  the  debts  and 
liabilities  of  the  company,  contracted  be- 
fore they  ceased  to  he  members,  and  still 
constituting  part  of  the  indebtedness  of 
the  company  when  the  call  is  made.  This, 
with  such  costs  and  adjustment  moneys 
(if  any)  as  may  be  properly  incident 
thereto  or  consequent  Uiereon,  is,  in  my 
opinion,  the  extreme  measure  and  limit  of 
the  lialnlity  of  past  members  to  contri- 
bute to  the  assets  of  the  company  under 
s.  88.  To  enlarge  that  limit  because  the 
fund,  when  contributed,  will  be  divisible 
pro  rata  among  all  the  crediters  of  the 
company,  at  whatever  time  their  debts 
may  have  been  contracted,  would,  as  it 
seems  to  me,  be  at  least  as  much  against 
the  express  words  and  the  real  meaning 
of  8.  38,  sub-sec.  2,  as  the  appropriation 
of  the  fiind  contributed  by  past  members 
to  the  payment  of  the  particular  class  of 
creditors  in  respect  of  whose  debte  they 
are  called  upon  to  contribute  could  pos- 
sibly be  against  the  letter  or  spirit  of 
ss.  98  and  133.  [The  time  when  the  call 
is  made  must  necessarily  be  looked  to,  and 
the  payments  of  present  members  after  the 
commencement  of  the  winding  up  must 
necessarily  be  taken  into  account  for  the 
purpose  of  giving  effect  (in  the  case  of  a 
limited  company)  to  another  material 
qualification  of  the  liability  of  past  mem- 
bers, conteined  in  s.  38 — ^namely,  "  that 
no  contribution  shall  be  required  from 
any  member  exceeding  the  amount  (if 
any)  unpaid  on  the  shares  in  respect  of 
which  he  is  liable  as  a  past  or  present 
member."  Why,  then,  are  not  the  pay- 
mente  made  up  to  the  commencement  of 
the  winding  up  equally  to  be  regarded 
when  the  question  has  reference  to  the 
debte  and  liabilities  of  the  company  in  re- 
spect of  which  a  past  member  is  required 
to  contribute  ?]  (3).  Let  it  bo  supposed 
that  after  a  winding  up  order  all  the  debts 
due  when  the  latest  transfer  by  a  past 
member  was  executed  were  absolutely  re- 

(3)  The  words  within  bracket*  were  not  in  the 
judgment  as  originally  delivered,  bat  were  added 
aftwwaids  by  the  Lord  Chancellor. 


Digitized  by 


Google 


52 


COURTS  OF  CHANCERY: 


[N.S. 


leased  by  ilie  oreditors  or  Tolnntaxily  paid 
off  by  a  stranger  in  ezoneiation  of  the 
whole  company  before  the  payment  of  a 
dividend  by  the  company  upon  any  part  of 
them.    How  ooold  a  caU  on  past  members 
"in  respect  of"  tiiese  debts — a  call  the 
proceeds  of  which  would  create  a  fund  for 
division  ezclasivelyamong  the  sabsequont 
oreditors — ^be  justified  under  suchdrcnm- 
stances  by  the  statute  ?    What  would  be 
true  in  that  case  of  all  the  prior  debts 
seems  to  be  equally  true  of  any  prior  debt 
or  any  part  of  a  prior  debt  in  any  lawful 
manner  released,  paid  off  or  extinguished ; 
and,  as  the  property  in  hand  at  ihe  date 
of  the  winding  up  and  the  contributions 
of  all  the  present  members  were  prima- 
rily and  justly  liable  to  pay  all  the  debts 
of  the  company  rateably  and  equally  as  &r 
as  they  would  extend  before  any  liability 
of  past  members  could  arise,  I  am  unable 
to     perceive     any    sound     distinction 
between  the  effect  of  a  past  payment 
so  made  and  a  reduction  to  tiie  same 
extent  of  the  same  debts  br  any  other 
means.    My  oonolusion  is  that  both  in 
Morrises  ease  and  in  Brett's  case  the  lia- 
bility of  past  members  to  contribute  in 
respect  of  debts  contracted  before  they 
ceased  to  be  members  could  not  exceed 
the  amount  of  the  "residuum  "  of  these 
debts,  to  use  Lord  Westbuiy's  expres- 
sion, after  writing  off  from  them  the 
fall  amount  of  thie  dividends  paid  out 
of  the  property  in  bond  and  the  contri- 
butions of  present  members;  and  that  in 
Brett's  ease  the  entire  claim  as  to  all 
this  residuum  and  as  to  all  future  divi- 
dends thereon  having  been  in  substance 
and  effect  released  and  discharged  to  the 
company,  no  call  in  respect  of  any  such 
debt  or  liability  could  properly  be  made. 
In  Brett's  ease  I  agree  in  result  with  the 
original  conclusion  of  the  full  Court  of 
appeal,  and  in  Morris's  case  with  the  ori- 
ginal conclusion  of  the  Lords  Justices  on 
both  these  points,  though  some  of  the 
reasons  assigned  by  the  learned  judges  at 
the  original  hearing  have  been  displaced 
by  the  decision  of  the  House  of  Lords  in 
Webb  V.  Whiffin  (vbi  supra). 

Lord  Josticb  Jambs. — ^I  entirely  agree 
in  the  judgment  which  the  Lord  Chan- 
cellor has  pronounced,  and  also  in  the 
reasons  which  he  has  assigned  for  it.    I 


have  Mly  and  carefUly  considered  the 
speeches  of  the  noble  and  learned  Lords 
who  advised  their  Lordships  in  the  House 
of  Lords  in  Webb  v.  Whiffin  (ubi  mtprd). 
I  still  think  that  our  ultimate  decision  in 
Brett's  case  remains  unaffected  by  them, 
and  also  our  decision  in  Morris's  eaae,  and 
I  am  therefore  of  opinion  that  those 
decisions  should  remain  as  they  were 
originally  pronounced — except,  of  course, 
as  to  the  point  in  Morris's  case  men- 
tioned by  the  Lord  ChanceUor. 

Lord  Justice  Mellisb. — I  am  of  the 
same  opinion. 

Costs  in  both  eases  otttofthe  estate. 


Solicitors — Messrs.  Lewis,  Manns  &  Lonsden,  for 
the  official  liqaidator  of  the  Blakenev  Ordnance 
CompanT;  Messrs.  Harrison,  Beal,  jt  Harri- 
Bon,  ibr  Brett ;  Messrs.  Uptons,  Johnson,  Upton 
&  Bndd,  for  the  official  liquidator  of  the  Oriental 
C<nnineieial  Bank ;  Meurs.  Ashoist,  Morria  & 
Co.,  for  Monia. 


8,  V.Cl 
73.  } 
.17.     J 


KITCBIM  V.  tBBBTSOR. 


MiLINS, 

1873, 

Not, 

County  Cottrt  Appeai — Batdcnmtcy  Act 
— Administrator  aeaiing  with  Intestate's 
Effects  as  Absolute  Ovmer — Bankruptcy 
of  Administrator — Ooods  in  "  Order  and 
Bisposition  "  of  Bankrupt — Bill  of  Sale — 
Belay  in  Eitforcing — Bights  of  Creditors. 

Upon  the  death  of  an  intestate  his  ad- 
ministratrim  continued  his  business  on  her 
own  account  and  took  possession  of  certain 
furniture  forming  part  of  his  estate,  but 
which  had  been  mortgaged  by  h*m  to  the 
pUuniiffs  under  an  unregistered  bill  of  sale. 
She  remained  in  possession  of  the  fwniiure 
for  fourteen  months,  ostensibly  as  absolule 
owner,  «u)  steps  having  been  taken  by  the 
plaintiffs  to  et^orce  their  biU  of  sale.  She 
then  becam,e  bankrupt ;  whereupon  the  plain- 
tiffs instituted  a  creditors'  suit  against  her 
for  the  adminisiration  of  the  intestate's 
estate,  and  claimed  the  furniture  as  part 
of  his  estate: — ^Held,  that  the  fwwture 
was  at  the  time  of  the  bankrupUy  of  the 
administratrix  in  her  order  and  disposition 
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mA  iMe  eoiuent  of  the  plaintiffs  ai  true 
oienen,  and  ther^ore  -pasted  to  her  ore' 
ditort  and  not  to  the  creditors  of  the 
intestate. 

This  was  an  appeal  from  the  County 
Court  at  Leeds. 

Edward  Ibbetson  was  at  the  time  of 
Us  death  oarrying  on  the  business  of  an 
innkeeper  at  the  "  Harper's  Arms  "  inn, 
Leeds.  He  died  intestate  on  the  Ist  of 
October,  1870,  and  on  the  14th  of  No. 
vember  following,  administration  to  his 
estate  was  granted  to  his  mother,  the 
defendant  Sizabeth  Ibbeteon.  At  the 
time  of  his  death  the  intestate  was  in* 
ddrted  to  the  plaintiffs  in  the  sum  of 
1091.  and  interest  for  goods  sold  and  de- 
livered, which  debt  was  seemed  by  an 
unregistered  bill  of  sale  of  furniture  and 
eflbcts  dated  the  81st  of  January,  1865. 
Satneqnently  to  the  death  of  the  intes* 
tate  his  administratrix  continued  the 
business  on  her  own  account,  iha  licenses 
being  taken  out  in  her  name,  and  the 
tent  of  tlie  house  being  paid  by  her. 
She  retained  possession  of  the  specific 
properfy  included  in  the  bill  of  sale,  and 
whidi  Uie  plaintifis  had  never  possessed 
themselves  of  under  that  security,  as 
well  as  other  property  of  the  intestate, 
ontil  the  ISth  of  January,  1872,  when 
she  filed  a  petition  in  the  ConnW  Court 
for  liquidation  under  the  Bankruptcy 
Act,  1869,  and  the  defendant  Mayhall 
was  duly  appointed  receiver  and  trustee 
of  her  estate,  and  thereupon  took 
possession  of  the  property  at  the  inn 
including  tiie  effects  comprised  in  the 
bOl  of  sale,  which  were  shortly  after> 
wards  sold  by  him  and  realised  about 

m. 

The  plaintiSig,  not  having  previously 
taken  any  steps  to  enforce  their  bill  of 
sale,  on  the  30tb  of  January,  1872,  filed 
a  plaint  in  equity  for  the  administration 
of  the  int»tate's  estate,  and  on  the  2l8t 
of  March,  1873,  the  County  Court  Judge 
made  a  decree  deciding  that  the  932.,  the 
prodooe  of  the  goods  comprised  in  the 
bill  ci  sale,  was  applicable  in  t^e  hands 
of  the  traistee  for  payment  of  all  the 
ereditors  of  Elizabeth  Ibbeteon,  and  that 
the  plaintifis  could  only  be  at  liberty  to 
prove  with  the  other  creditors  of  the 


intestate,  against  a  sum  of  362.  168.  9d. 
being  the  amount  of  his  assets  in  the 
hands  of  his  administratrix. 

From  this  decision  t^e  plaintiffs  now 
appealed. 

The  questions  submitted  by  t^e  County 
Court  Judge  for  the  opinion  of  the  Vice> 
Chancellor  were — 

First,  Whether  the  goods  comprised  in 
the  bill  of  sale  were  me  property  of  the 
intestate  at  the  time  of  his  death,  subject 
to  the  bill  of  sale,  and  whether  the  same, 
at  the  time  of  the  filing  of  the  petition 
in  bankruptcy  by  his  administratnx,  were 
in  her  hands  as  such  administratrix  as 
part  of  the  intestate's  estate,  and  the 
proceeds  thereof  applicable  for  the  pay- 
ment of  his  debts  ;  or, 

Secondly,  Whether  such  goods  were  at 
the  time  of  filing  the  petition  the  pro- 
perty of  the  plaintiffs  by  virtue  of  their 
bill  of  sale,  and  were  in  the  order  and 
disposition  of  the  bankrupt  by  their 
consent. 

Mr.  Ootlon  and  Mr.  W.  Barber,  for  the 
appellants. — The  goods  were  part  of  thd 
intestate's  estate;  they  were  trust  pro- 
perty, the  administratnx  holding  them  as 
trustee  only ;  therefore  they  could  not  be 
in  her  order  or  disposition  so  as  to  be 
liable  to  her  debts — 

Stoeken  v.  Dawsoit,  9  Beav.  239. 
The  case  differs  from  that  of  an  executor 
de  son  tort,  who  has  taken  possession  of 
property  belonging  to    a    testator   and 
afterwuds  becomes  bankrupt,  as  in 

In  re  Thomas,  2  Mont.  D.  &  D.  294 ; 
s.  c.  10  Law  J.  Bep.  (n.s.)  Bankr. 
75 ;  8.  0.  reversed  3  Mont.  D.  &  D. 
40;  s.  c.  1  Phil.  159;  s.  c.  12 
Law  J.  Bep.  (n.b.)  Chanc.  59 ; 
and 

Foas  V.  Fisher,  3B.&  Aid.  135. 
The  "  order  and  disposition  "  clause  in 
the  Bankruptcy  Acts  does  not  apply  to  a 
lawful  and  necessaiy  possession  en  autre 
droit,  as  that  by  executors  and  adminis- 
trators; 

FaBparie  Marsh,  1  Atk.  158. 
Mr.  Williamson  (_Mr.  Olasse  with  him), 
in  support  of  the  decree  of  the  Court 
below. 

I  do  not  dispute  the  general  proposi- 
tion that  trust  property  is  not  within 
the  "  order  and  disposition  "  daoae,  bat 
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I  contend  that  these  ^oods  were  not 
trust  property  at  all.  They  were  treated 
by  the  bankrupt  as  her  own,  and  she 
carried  on  the  business  ostensibly  on  her 
own  acconnt.  The  law  is  correctly 
stated  in 

Lewin  on.  Trusts,  5th  edit.,  p.  196, 
where  it  is  said,  "  There  is  no  exemption 
from  the  forfeiture  (under  the  'order 
and  disposition'  clause)  if  the  executor 
can  be  proved  to  hare  dismissed  the 
character  of  personal  representative  and 
to  have  assumed  that  of  absolute  owner." 
Moreover,  the  plaintiffs  are  too  late. 
Thoy  being  the  true  owners  under  their 
bill  of  sale  allowed  the  administratrix  to 
retain  possession  for  fourteen  months 
and  did  not  attempt  to  enforce  their 
security  during  the  whole  of  that  period. 
The  case  therefore  comes  within 

Bay  V.  Bay,  Q.  Cooper  264 ; 
and 

In  re  Thomas  {ubi  svpra), 
Mr.  Barber,  in  reply. 

Malins,  V.C,  said  that,  although  the 
amount  in  dispute  was  small,  the  princi- 
ples involved  were  very  important.    The 
contest  lay  between  the  creditors  of  the 
intestate  imd  the  creditors  of  the  ad- 
ministratrix ;  the  former  contended  that 
the  furniture  comprised  in  the  bill  of 
sale  was  trust  property,  and  tiierefore 
not  within  the  order  and  disposition  of 
the   administratrix,    whereas   the   latter 
said  it  was  within  her  order  and  disposi- 
tion at  the  time  of  her  bankruptcy,  and 
therefore  passed  to  her  trustee  in  bank- 
ruptcy.   It  was  clear,  that  as  a  general 
rule  trust  property  did  not  pass  to   a 
bankrupt's  assignee,  because  it  was  not 
in  his  order  and  disposition.    But  the 
circumstances  in  the  present  ca£e  were 
peculiar.    When  Mrs.  Ibbetson  took  out 
administration  no  doubt  she  was  a  trus- 
tee ;  but  when  she  proceeded  to  carry  on 
the  business  on  her  own  acconnt  she  dealt 
with  the  property  as  her  own.     She  in 
fact  dismissed  the  character  of  adminis- 
tratrix  and   assumed  that    of   absolute 
owner.    As  the  intestate  died  insolvent 
all  his  property  belonged  to  his  creditors. 
The   bill  of  sale,  thongh  unregistered, 
was  not  void  as  against  his  mere  legal 
personal    representative;  the  plaintub, 


therefore,  had  acquired  a  good  title 
under  their  bill  of  sale.  Why  then  did 
they  not  avail  themselves  of  it  and  sell 
the  fiimiture  ?  They  allowed  her  to  go 
on  with  the  business,  and  by  their  con- 
sent the  furniture  became  m  the  order 
and  disposition  of  the  administratrix,  she 
carrying  on  the  bnsiness  on  her  own 
account.  They  gave  up  Uieir  position  as 
creditors  nnder  the  bill  of  sale  tmd  be- 
came  ordinary  creditors.  She  was,  there- 
fore, in  possession  *Ith  the  consent' of 
the  true  owners.  This  went  on  for  four- 
teen months.  It  was  said  that  becanse 
the  furniture  once  belonged  to  the  in- 
testate, it  belonged  to  him  or  formed 
part  of  his  estate  for  all  time.  But  the 
cases  of  Fox  v.  Fisher  (ubi  supro)  and 
Bay  V.  Bay  (ubi  supra)  were  opposed  to 
such  a  contention,  and  it  would  be  a 
dangerous  principle  to  hold  that  an  exe- 
cutor or  administrator  could  carry  on 
ostensibly  as  his  own  a  business  which 
had  been  carried  on  by  his  testator  or 
intestate,  and  then  when  he  became 
bankrupt  turn  round  and  say  it  was  not 
his  property  beneficially  but  only  as 
trustee.  On  every  ground  he  was  of 
opinion  that  the  decision  of  the  County 
Court  Judge  was  right,  and  the  appeal 
must  be  dismissed  with  costs. 

Solioiton — ^Messrs.  Ridsdale,  Crnddock  jc  Rida- 
dale,  agents  for  Mr.  Thomas  Turner,  IiCo<l8,  for 
plnintiflSi;  Messrs.  'Williamson,  Hill  &  Co., 
agents  for  Messrs.  Bond  &  Barwick,  Leeds,  for 
defendants. 


Bacon,  V.O.  "] 

^g^g  CLEVE  V.  THE   nUANCUL 

June  28,     }  cokpobation. 

July  1   2    4.  WIHIAMS  V.  THE  SAME. 

OompatM — Voluntary  Windiugvp — Com- 
pulsory Wmding  up — Amalgamiatum  — 
Sanctton  by  Liquidators  to  transfer  upon 
terms — Oompanxes  Act,  1862,  ««.  35,  51, 
84,  95, 129, 131, 133, 138^  146, 153. 

In  May,  1865,  resohdions  were  'passed 
for  amalgcmwivng  the  F.  Oompamj  wvlh  the 
0.  Bank,  and  to  wind  ttp  the  F.  Oompany 
voUmtarily  for  enabling  the  amalgamation 
to  be  carried  out.  The  two  plaintiffs,  who 
had  recently  purchased  shares  in  tho  F. 
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Oompam/  —  the  on»  ih»  day  before  the 
rmohUions  for  amcdgamaMon  were  con- 
firtned,  the  other  shorUy  after — in  the  same 
wumih  of  May  amtraeted  to  sell  their 
shares  and  exeotUed  transfers  thereof.  On 
the  2nd  of  June  following,  and  before  the 
triMsfers  vere  sent  in  for  registration,  the 
Uqtudaiors  under  the  voluntary  winding  up 
passed  a  resolution  that  they  tootdd  not  re- 
gister any  more  transfers,  except  upon  the 
terms  of  the  transferors  exeeuiing  a  deed  by 
which  they  should  guarantee  the  payment 
sf  oS  oaXU  by  their  transferees.  The  plain' 
iijfs  not  bemg  able  to  obtain  transfers  other- 
wise oxeeuted  the  deeds  in  April,  1866.  In 
1866  the  vobsniary  winding  up  was  super- 
seded by  a  compulsory  winding  up.  In  Juiy, 
1868,  aeUoM  were  commenced  against  the 
jliaintifft  on  their  deeds  to  recover  the 
atnotmit  due  from  fhem  for  eaUs  and 
far  damages,  and  thereupon  the  plaintiffs 
fied  these  bffls,  alleging  that  the  liquidation 
was  mmdid,  and  that  the  deeds  were  obtained 
from  them  without  consideration,  by  misre- 
presentation and  concealment,  and  praying 
that  they  might  be  cancelled,  and  the  actions 
stayed. 

£»  another  suit  against  the  same  company 
it  had  been  decided,  and  cot^irmed  on  ap- 
peaL,  that  the  amalgamation  was  ultra  vires 
and  void: — 

Held,  that  the  liquidation  proceedings 
were  valid  and  could  not  be  set  aside, 
beeause  the  amalgamation,  for  which  they 
had  been  instituted,  had  been  declared  void. 

Also  that  there  was  ample  eonsiderabion 
for  the  deeds,  and  that  there  was  no  evidence 
cf  misrepresentation  or  conceahient,  and 
Ua<  the  liquidators  were  justified  in  refus- 
ing to  sanction  tlis  transfers  except  upon 
mmA  terms  as  they  thought  were  for  the 
benefit  of  the  company. 

It  is  not  the  effect  of  a  compulsory  winding 
itp  order  to  mMify  proceedings  which  have 
been  taken  under  a  previous  voluntary 
wisiding  up. 

The  S^naaoial  Corporatioii  was  regis. 
tend  in  1863  under  the  Companies  Act, 
1862. 

On  the  27th  of  March,  1865,  the  direc- 
tors of  the  Corporation  sent  a  ctrcolar  to 
the  shareholders  stating  that  thej  had 
entered  into  an  agreement  to  amalgamate 
the  C<»pocati(»i  with  the  Orients  Com. 


mercial  Bank,  Limited.  With  this  cir- 
calar  the  directors  sent  a  notice  that  an. 
ertraordinaiy  general  meeting  of  the 
shareholders  of  the  Corporation  woald  he 
held  on  the  12th  of  April  next,  "for  the 
purpose  of  carrjring  into  effect  the  amal- 
gamation," and  "  in  order  thereto  of  pass- 
ing a  resolution  for  winding  np  the  com- 
pany Yolnntorily,  and  taking  snoh  other 
steps  as  may  be  requisite."  The  extra- 
ordinary general  meeting  was  held  on  the 
12th  of  April  pursuant  to  the  notice,  and 
at  this  meeting  the  following  resolutions 
were  passed — 

1.  "That  the  Financial  Corporation, 
Limited,  shall  be  amalgamated  with  the 
Oriental  Commercial  Bank,  Limited,  pnr- 
snant  to  the  terms  and  conditions  of  the 
memorandum  or  preliminary  agreement, 
dated  the  24th  of  March,  1865,  and  signed 
by  certain  directors  of  the  said  bank  and 
of  the  said  corporation." 

2.  "  That  for  enabling  the  satd  agree- 
ment and  the  amalgamation  thereby 
agreed  on  to  be  carried  into  effect,  the 
said  Fiuancial  Corporation,  Limited,  shall 
be  wound  up  voluntarily." 

3.  "  That  the  directors  of  the  said  Fi- 
nancial Corporation,  Limited,  are  hereby 
authorised  and  requested  to  take  and  do 
all  other  proper  and  neceesary  stops  and 
things  as  and  for  the  pprposes  of  the  said 
volantary  winding  up,  and  for  the  said 
amalgamation,  and  for  carrying  the  same 
into  effect  pursuant  to  the  said  agree- 
ment" 

On  the  22nd  of  April  anotd^er  notice 
was  sent  to  the  shareholders  that  the 
above  resolutions  had  been  passed  on  the 
12th  of  April,  and  that  another  meeting 
would  be  held  on  the  9th  of  May  to  con- 
firm them,  and  for  the  purpose  of  appoint- 
ing liquidators. 

Pursuant  to  this  notice  an  extraordinary 
general  meeting  of  the  corporation  was 
held  on  the  9th  of  May,  1865,  when  the 
resolutions  passed  at  the  meeting  of  the 
12th  of  April  were  confirmed,  and  the  de- 
fendants, Robert  CoUum,  Thomas  Key 
and  Cornelius  Walford  were  appointed 
liquidators  for  the  purposes  of  the  volnn- 
taiy  winding  np. 

It  was  alK>  agreed  as  part  of  the  terms 
for  the  amalgamation,  that  5,000{.  should 
be  given  to  Oomelius  Walford  as  oom- 
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pensation  for  the  loss  of  his  salary  as 
managing  director  of  the  corporation,  bat 
this  &ct  was  not  made  known  to  the 
shareholders  at  the  time. 

On  the  15th  of  May,  1865,  the  plaintiff 
Oharles  Cleve,  parchased  on  the  Stock 
Exchange,  as  agent  for  the  secretary 
of  the  Financial  Corporation,  Dome* 
trio  Pappa,  500  shares  in  the  corpora* 
tion,  and  ou  the  80th  of  the  same  month 
he  executed  as  transferee  a  transfer  of 
these  shares  from  the  defendants,  Thomas 
Key  and  Robert  Eagle,  to  himself,  and  on 
the  same  day  he  exeoated  as  transferor  a 
re>transfer  of  the  same  shares  from  him- 
self to  Demetrio  Pappa.  The  latter 
transfer  was  dated  the  2nd  of  Jnne,  1865, 
bnt  it  was  in  &ct  exeoated  on  the  30th 
of  May. 

On  the  2nd  of  Jane,  1865,  the  liquida- 
tors resolved  that  no  transfer  should  be 
entered  upon  the  books  of  the  corporation 
witiiout  a  gpoarantee  in  writing  aova  the 
transferor  to  pay  all  calls  not  paid  by  the 
transferee. 

It  was  also  alleged  on  behalf  of  the  liqui- 
dators, that  on  the  9th  of  June  a  circular 
was  sent  to  all  transferors  who  before  that 
date  had  sent  in  transfers  for  registration, 
informing  them  that  no  transfer  would  be 
registered  without  a  guarantee.  A  simi- 
lar notice  was  also  sent  to  all  transferors 
who  left  transfers  after  that  date. 

On  the  20th  of  November,  1865,  a  suit 
of  Clinch  V.  The  Fmcmcial  Gorporation  (1) 
was  commenced,  and  ttie  bill  prayed  for  s 
declaration  that  the  amalgamation  was 
ultra  vires,  and  that  the  resolutions  of  the 
12th  of  April,  1865,  were  not  binding  on 
the  plaintiff. 

The  plaintiff  Oleve  supposed  that  his 
transfer  had  been  registered  in  the  books 
of  the  company  immediately  after  its  ex- 
ecution, and  did  not  discover  till  AprU, 
1866,  thatithadnotthen  been  so  registered. 
On  the  28th  of  April,  1866,  he  received  a 
letter  from  the  then  secretanr  of  the  cor- 
poration, John  fiiggam,  statmg  that  the 
transfer  would  be  registered  on  the  trans- 
feror's signing  the  accompanying  form  of 
indemnity. 

(I)  S7  law  J.  Bep.  (n.s.)  Chanc.  281 ;  s.  c  Law 
B«p.  6  Eq-  460  i  B.  e.  on  app.  38  Lair  J.  Rep. 
(M.a.)  Chaoe.  1 ;  «.  c.  Law  Bep.  4  Cbanc  117. 


Accordingly  on  the  20th  of  April  the 
plaintiff  Cleve  exeoated  the  indemnity. 
This  was  in  the  form  of  a  deed-poll,  and 
after  reciting  that  the  shares  had  been 
duly  transferred  from  Cleve  to  Pappa, 
witnessed  that  in  consideration  of  the 
premises  and  of  the  liquidators  having 
sanctioned  the  transfer,  Cleve  covraianted 
and  agreed  with  the  corporation,  and  with 
Robert  Collam,  Thomas  Key  and  Corne- 
lias Walford,  the  then  present  liquidators, 
and  with  the,  liquidators  for  the  time 
being,  that  he  would,  without  prejudice 
to  the  liability  of  Pappa,  duly  and  pnnctn- 
ally  pay  to  the  liquidators  all  calls  which 
should  thereafter  be  made  under  the  volun- 
tary winding  up,  or  in  any  winding  up 
by  the  Court  under  supervision,  in  respect 
of  the  said  shares  or  any  of  them,  and 
that  the  deed  should  operate  as  a  oon- 
tinoing  covenant  and  guarantee. 

On  the  16th  of  May,  1866,  a  petition 
was  presented  for  the  oompolsoiy  winding 
up  of  the  corporation;  on  the  28th  of 
May,  1866,  an  order  was  made  by  the 
Master  of  the  Rolls  that  the  corporation 
should  be  wound  up  oompulsorily  nnder 
the  direction  of  &e  Court,  and  on  the  4th 
of  June  following  Lewis  Henry  Evans 
was  appointed  official  liquidator.  Calls 
had  been  made  on  the  500  shares  standing 
in  the  name  of  Cleve  which  had  not  been 
paid  or  not  fully  paid. 

On  the  28th  of  February,  1868,  a  decree 
was  made  by  the  then  Vice-Chancellor 
Wood,  in  the  suitof  GUnchv.  The  Fiiutneial 
Oorporaiion  (ubi  svprd),  declaring  that  the 
arrangement  for  amalgamation  was  void, 
and  beyond  the  powers  of  the  directors  of 
the  Financial  Corporation,  and  not  author- 
ised b;^  the  articles  of  association,  and  also 
declaring  that  the  resolutions  of  the  12th 
of  April,  1865,  were  not  within  the  powers 
of  a  general  or  any  other  meeting  of  the 
Financial  Corporation,  and  that  they  were 
not  binding  on  the  plaintiff  in  that  suit, 
or  on  any  other  dissentient  member  of  the 
Financial  Corporation. 

On  the  6th  of  November,  1868,  this 
decree  was  confirmed  in  the  full  Court  of 
Appeal,  with  some  variations  immaterial 
to  this  cose. 

In  WiUiams^  Gase,  the  plaintiff;  Thomas 
Oeorge  Williams,  became  in  February 
and  March,   1865,  the   owner  of  250 
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shares  in  tbe  ooroontion.  On  the  8tii 
of  May,  1865,  WiUiams  sold  200  shares 
to  Nichan  Harentz,  and  fifty  more  to 
Bdward  Adams,  and  both  the  transfers 
were  dated  the  25th  of  May.  The  trans- 
fer to  Harents  was  registered  on  the 
1 7th  of  July,  1865,  and  the  transfer 
to  Adams  on  the  16th  of  April,  1866. 
In  both  cases  WilHams  signed  a  deed  of 
indemni^,  similar  to  the  one  signed  by 
ClevB,  before  the  Uqnidatora  woiud  allow 
the  transfers  to  be  registered. 

On  the  8th  of  Jalv,  1868,  actions  were 
oommenced  against  both  plaintiffs  in  the 
Ooort  of  Common  Pleas  by  tiie  Cor- 
poration,  and  the  declarations  in  both 
aetums  set  forth  the  respective  deeds  of 
indemnity,  and  averred  that  calls  had 
been  made  in  respect  of  the  shares 
which  had  not  been  paid,  and  da- 
mages were  claimed  in  the  action  against 
deve  to  the  amount  of  2,000Z.,  and  in  the 
action  against  Williams  to  the  amount  of 
IfiOOl. 

On  the  18th  of  December,  1868,  a  bill 
was  filed  by  Cleve,  and  on  the  10th  of 
February,  1869,  a  bill  was  filed  by  Wil. 
Hams,  aeainst  the  Financial  Corporation, 
and  agaonst  tiie  three  liquidators,  Oollum, 
KeyandWalford.  Both  bills  alleged  that 
tbe  agreement  made  on  the  amalgamation 
to  pay  Walford  5,0001  was  fraudulent ; 
that  tiie  resolutions  were  vlira  vires,  and 
thai  the  plaintifib  had  been  compelled  to 
execute  the  deeds  of  indemnity.  Cleve,  in 
addition,  alleged  that  he  purchased  his 
shares  from  the  defendant  Key,  that  Key 
knew  thej  were  bought  for  Pappa,  but 
tiiat  he  induced  him  to  take  a  transfer  to 
himself  instead  of  having  a  transfer  made 
diroctfy  from  Key  to  Pappa,  and  then  im- 
mediately after  was  party  to  the  resolution 
of  the  2iul  of  June. 

By  the  bill  filed  by  Cleve  it  was 
prayed — 

1.  "  That  it  may  be  declared  that  the 
Mid  deed-poll  of  the  20th  of  April,  1866, 
wae  obtained  from  the  plaintiff  without 
consideration,  by  misrepresentation  and 
o(moeafanent  on  tiie  part  of  the  defendants, 
and  by  tbe  unlawful  threat  of  retaining 
the  plaintiff's  name  on  the  register  of 
sharwolders  of  the  corporation,  and  that 
the  Bud  deed-poll  is  null  and  void,  and 
OBg^  to  be  deuvered  up  to  be  canoelled." 
ITaw  aaam,  49.— Cjuno. 


2.  "That  it  may  be  declared  that  the 
plaintiff  is  not  liable  to  pay  any  calls 
made  upon  the  said  500  shares  hereinbe- 
fore mentioned,  or  if  he  should  be  held  to 
be  under  any  liability  in  respect  of  the  said 
shares,  then  that  the  defendants,  Robert 
Collum,  Thomas  Key  and  Cornelius  Wal- 
ford are  bound  to  indemnify  him  against 
it." 

The  bill  also  prayed  that  the  deed-poll 
might  be  delivered  up  to  be  cancelled,  and 
for  an  injunction  to  stay  the  action. 

The  prayer  in  the  bill  filed  by  Wil- 
liams  was  similar  to  the  prayer  in  Clove's 
biU. 

Mr.  Benjamin  and  Mr.  Bradford  ap- 
peared for  Williams. — As  far  as  conceal- 
ment and  misrepresentation  is  concerned 
the  case  is  res  jtidicata.  The  very  case 
itself  has  been  decided  before  in 

Olinch  V.  The  Financiai  OorporaHon 
(itbi  supra), 
and  the  decision  of  Vice- Chancellor  Wood 
in  that  case  was  afiSirmed  on  appeal. 

It  was  the  duty  of  the  directors  when 
the  transfers  were  sent  in  to  register 
them  at  once — 

Weston^s  Case,  37  Law  J.  Rep.  (n.s.) 
Chano.  617  ;  s.  o.  Law  Bep.  6  Eq. 
17. 
If  it  is  said  that  the  refosal  was  made  by 
liquidators  and  not  by  the  directors,  we 
come  back  to  the  question  whether  there 
was  any  voluntary  liquidation  going  on 
at  the  time,  and  as  to  this,  we  say  that 
the  liquidators  were  not  properly  ap- 
pointed, because  the  notice  calling  the 
meeting  at  which  they  were  appointed 
was  bad,  owing  to  its  being  accompanied 
by  a  circular  which  has  been  declared 
fraudulent — 

Jn  re  The  Bridport  Old  Brewery  Oom- 

patiy.  Law  Bep.  2  Chanc.  191 ; 
Be  The  Imperial  Bank  of  Ohina,  85 
Law  J.  Bep.  (n.s.)  Chanc.  445; 
s.  0.  Law  Bep.  1  Chanc.  839 ; 
Smith's  Leaduig  Gases,  vol.  ii.  382-3. 
The  execution  of  the  deieds  of  indem- . 
nity  created  a  new  class  of  shareholders, 
who  were  neither  A  shareholders  nor  B 
shareholders ;  this  was  beyond  the  power 
of  the  liquidators. 

Mr.  Higgins  and    Mr.  Hemming,  for 
Cleve. — ^The  real  question  is  whether  the 
deed  of  indemnity  is  valid  or  not.    We 
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contend,  fint,  that  the  amalgamation  waa 
Toid;  secondly,  that  the  liquidation,  as 
forming  part  of  the  amalgtunation,  was 
invalid ;  and  thirdly,  that  if  the  liquida- 
tion was  invalid,  all  the  acts  done  under 
the  liquidation  were  invalid,  and  among 
them  the  deeds  of  indemnity  which  the 
liquidators  compelled  the  transferors  to 
execute. 

The  first  of  these  points  is  admitted. 
The  second  is  decided  by  Lord  Justice 
Turner  in 

Be  The  Imperial  Bank  of  China  (iM 
svpra), 
and  the  only  decision  conflicting  with  this 
is  that  of  Lord  Justice  Melliah — 

In  re  Irrigation  Company  of  France, 

40  Law  J.  Bep.  (n.s.)  Chanc.  433- 

438;    8.  c.   Law   Bep.  6  Chanc, 

176, 

and  we  contend  that  this  was  made  in 

forgetfulness  of  the  powers  vested  in  the 

Court  by  the  Companies  Act,  1862,  s.  86. 

In  that  case,  too,  the  petitioner  was  bound 

by  long  acquiescence. 

The  liquidation  is  invalid  because  the 
notices  calling  the  meetings  at  which  the 
resolutions  were  passed  were  bad — 

In  re  The  Bridport  Old  Bretoery  Com- 
pany (ubi  sumra). 
The  company  could  only  be  wound  up 
voluntarily  where  resolutions  had  been 
properly  passed — 

Companies  Act,  1862,  s.  129,  clause  2. 
The  liquidation  commenced  either  on 
the  9th  of  May,  1865,  or  on  the  16th  of 
May,  1866 ;  if  on  the  former  date  the 
transfer  to  Cleve  must  have  been  bad — 
section  153 ;  if  it  commenced  at  the  latter 
date,  on  the  pi-esentation  of  the  petition 
under  section  84,  then  before  that  time 
there  was  nothing  to  prevent  Cleve  trans- 
ferring at  will.  It  is  true  the  Gonrt  under 
section  146  might,  if  it  thought  fit,  have 
adopted  in  the  compulsory  winding  up 
the  proceedings  taken  under  the  voluntary 
winding  up,  but  the  Court  did  not  do  so, 
and  no  provision  of  the  kind  is  made  in 
the  order  for  compulsory  winding  up. 

The  delwr  in  registering  the  transfer  or 
in  giving  Cleve  notice  entities  him  to  re- 
lief—se^on  35— 

Nation's  Case,  86  Law  J.  Bep.  (n.s.) 
Chanc.  112 ;  s.  o.  Law  Bep.  8  Eq. 
77; 


liead:$  Gate,  36  Law  J.  Bep.  (h.8.) 

Chanc.  472. 
It  is  dear  the  deed  was  ezeonted  under 
compulsion,  for  no  one  would  have  exe> 
outed  such  a  deed  if  he  could  have  obtained 
a  transfer  without.  The  voluntary  liqui- 
dators might  have  refused  to  allow  the 
transfer,  but  had  no  power  to  sanction  it 
upon  terms,  and  so  to  alter  the  status  of 
the  members — sections  131  and  188. 

There  is  no  difficulty  in  imnniliiig  the 
proceedings  under  the  voluntary  wind- 
vug  up— 

The  Bank  of  HmdMrtoM,  v.  AUion,  40 
Law  J.  Bep.  (k.s.)  C.P.  1,  and  on 
appeal  in  40  Law  J.  Bep.  (n.b.) 
Ex.  Ch.  117 ;  8.  o.  Law  Bep.  6  G.P. 
54  and  222 ; 
Be  The  Bank  of  Hinchutan,  jpc. ;  e* 
parte  Alison,  42  Law  J.  Bep.  (h.b.) 
Chanc.  505;  s.  o.  Law  Bep.  15 
Eq.  894; 
Be  The  Bank  of  nindmtan,Jre.,  Oamp- 
beU's  Case,  42  Law  J.  Bep.  (n.s.) 
Chanc.  771;  s.  o.  Law  Bep.  16 
Eq.  417. 

Mr.  Kaiy  and  Mr.  Bobinson,  tat  the  cor- 
poration.—The  only  difference  between 
the  two  cases  is  that  Williams  contracted 
to  sell  his  share  on  the  8th  of  May,  the 
day  before  the  winding  up  resolution  was 
confirmed ;  but  Willituns  did  not  execute 
a  transfer  till  the  25th,  and  Clere  not  till 

the  30th  of  Mav- 

From  the  9tn  of  May  there  has  berai  a 
voluntary  winding  up,  and  this  has  never 
been  set  aside,  except  that  afterwards  the 
voluntary  was  changed  into  a  compulsory 
winding  up.  The  plaintiffs  knew  of  the 
voluntary  winding  up,  and  knew  what  its 
effect  was  on  the  status  of  the  corporation 
under  section  131. 

Even  if  the  voluntary  liquidation  can 
be  set  aside,  yet  it  did  defaeto  exists  and 

CampbeWs  Case  (vbi  supra) 
shews  that  a  volantxucy  liquidation  exists 
till  a  competent  Court  decides  against  it. 
In  this  case  even  the  amalgamation  ex> 
isted  till  a  competent  Court  set  it  aside. 

If  liquidators  have  power  to  give  or 
withold  their  consent  to  a  taransfer,  surely 
they  may  give  their  consent  upon  terms. 

The  rule  is  the  same  both  atlawand  in 
equity,  that  tiie  plaintiffs  having  aeted  on 
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the  frith  of  these  deeds,  the  Court  will 
not  now  set  them  aside — 

Clarke  v.  J)iek$<m,  E.  B.  &  E.  148 ; 

8.  c  27  Law  J.  Bep.  (h.s.)  Q.B.  222 ; 

The  Depo$U  and  Qmeral  Life  Amw- 

once  Oompany  v.  Ayseough,  6  E.  & 

B.  761 ;  s.  0. 26  Law  J.  Bep.  (n.8.) 

Q.B.  29 ; 

In  re  Th»  Bcyal  BriUth  Bank;  ex 

parte  Nieol,  8  De  Gez  &  J.  387- 

431 ;  B.  0.  28  Law  J.  Bep.  (n.s.) 

Ghana  S57; 

Mveer's  Oase,  4  De  Gez  &  J.  575- 

586;  8.  0.  28  Law  J.  Bep.  (h.s.) 

Ghano.  879. 

The  phiintiffs  were  not  compelled  to 

ezecate  these  deeds ;  they  might,  withont 

any  ezpensiTe  or  protracted  proceedings, 

I»Te  appb'ed  to  ihe  Conrt  nnder  seotions 

35  and  138  tov  an  order  to  register  the 

tnasfiara  wiUioat  their  ezeonting  any  in> 

demnity. 

A  oompnlsory  winding  up  supersedes  a 
Tolnntary  win£ng  up,  but  does  not  annnl 
tiie  latter — section  84,  and  no  proceedings 
ever  hare  been  taken  to  annul  the  volun- 
taiy  winding  np. 

The  minntes  of  the  general  meetings  of 
the  Corporation  shew  that,  in  the  opinion 
of  many  of  the  shareholders,  the  affitirs  of 
the  oompany  were  in  snob  a  position  that 
it  ought  to  be  wound  up. 

Mr.  Eddig  and  Mr.  Kekevnch,  for  the 
defendants.  Key  and  Collnm. — The  plain- 
tiflb  having  lost  their  right  to  proceed 
against  the  oompany,  cannot  now  proceed 
■gainst  the  directors  upon  the  same  mis- 
representation— 

Offihne  v.  Owrrie,  37  Law  J.  Bep. 

(h.s.)  Chano.  541. 

The  Uoort  will  not  mulct  the  directors 

or  liquidators  in  damages  unless  their 

proceedings  have  been  distinctly  &aud> 

nlmt — 

Hendereon  v.  Laeon,  Law  Bep.  5  Eq. 

249; 
Ship  r.  OroukiU,  89  Law  J.  Bep. 
(h.s.)  Chanc.  550 ;  s.  o.  Law  Bep. 
10  Eiq.  78. 
If  Collnm  and  Key  were  liquidators, 
they  bad  power  to  impose  terms  on  the 
transferors ;  if  not,  they  can  have  done  no 
wiring. 
Mr.  BwriH,  for  WaUbrd. 
Mr.  Higgme  in  repty. 


BaoOH,  y.C,  said— I  have  heard  at 
very  great  length  the  arguments  in  this 
case.  I  should  like  to  begin  with  tiie  bill, 
and  see  what  this  bill  is  about  which  has 
occupied  so  much  time.  The  p^^er  of 
the  bill  is  exceedingly  plain.  [His  Honour 
then  read  the  first  paragraph  of  the 
prayer, and  continued.]  That  is  the  whole 
case  I  have  to  dispose  of.  I  do  not  mean 
to  say  that  any  of  the  arguments  have 
been  misplaced  or  that  they  have  been  too 
long,  because,  of  course,  parties  have  a 
right  to  man^e  their  own  oases  in  their 
own  way,  but  1  say  that  my  duly  is  only 
to  ascertain  whether,  upon  this  record, 
the  suggestions  contained  in  the  prayer 
(and  they  are  also  to  be  found  in  the 
shape  of  allegation  in  the  bill)  are  sus> 
tained,  and  I  look  in  vain  for  anv  ground 
which  can  induce  me  to  believe  that  these 
deeds  were  obtained  without  considera- 
tion. The  consideration  is  not  only  plainly 
stated  on  the  deed,  but  it  is  plain  in  itself. 
The  plaintiff  was  the  registered  proprietor 
of  certain  shares.  He  was  under  liability 
in  respect  of  those  shares,  and  he  desired 
to  shift  that  liability  on  to  the  shoulders 
of  another  man.  He  asked  the  persons 
who  had  the  power  to  consent  to  his 
transferring  his  shares  to  permit  him  to 
do  so.  In  the  discharge  of  their  duty 
they  refused  to  permit  him  to  do  so,  ex- 
cept upon  the  terms  that  the  interests  of 
the  company  which  they  were  to  protect, 
and  which  was  then  in  the  course  of  wind- 
ing up,  should  not  be  prejudiced  by  the 
tran«M^ion,  and  upon  the  stipulation  that 
the  plaintiff  would  make  their  plight  no 
worse,  and  the  rights  of  the  compa^  no 
less  than  they  were  at  that  time.  Upon 
these  terms  tnOT  did  consent  to  his  making 
the  transfer.  Thai  is  said  to  be  a  trans- 
action withont  consideration.  In  my 
opinion  there  never  was  a  plainer  con- 
sideration, nor  a  more  reasonable  o]ie  in  . 
point  of  a  business-like  transaotion,  than 
existed  in  this  case. 

It  is  said  that  the  deeds  were  also  pro- 
cured by  misrepresentation  and  conceal- 
ment; but  of  neither  the  one  nor  the 
other  is  there  a  trace  of  evidence  in  the 
oase.  There  is  no  misrepresentation  as 
alleged,  and  no  concealment  as  said  to 
have  been  practised.  ~With  respect  to 
Mr.  Williams,  neither  one  nor  the  other 
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can  be  trolj  alleged,  for  he  was  himself  a 
pariy  to  the  meeting  which  preceded  the 
resolution  by  irhich  the  company  agreed 
to  wind  ap  first  and  amalgamate  after- 
wards, or  rather  to  amalgamate  when  they 
were  wonnd  up.  Therefore  he  seems  to 
have  had  perfect  knowledge  on  the  sub- 

J'ect.  What  degree  of  knowledge  Mr.  Cleve 
ad  does  not  seem  quite  so  (Ustinct ;  but 
at  least  I  Ihare  no  reason  to  doubt  that 
Mr.  Cleve  knew,  and  to  say  that  anybody 
misrepresented  any  fact  to  him,  or  that 
any  fact  was  concealed  from  him,  is  to 
say  what  the  evidence  in  support  of  the 
allegation  does  not  justify  me  in  adopting. 
13ie  third  ground  is,  that  the  plaintm 
was  induced  to  execute  by  the  milawful 
threat  of  retaining  bis  name  on  the  regis- 
tor  of  shareholders.  First,  there  is  no 
evidence  of  any  threat  having  been  used. 
Cases  were  referred  to  from  Smiih^s  Lead' 
ing  Oases,  and  many  others  no  doubt  might 
be  found,  in  which  a  man,  who  "has  been 
induced  under  what  is  called  "  pressure" 
to  enter  into  an  engagement,  has  a  right 
to  be  relieved  in  this  Court ;  but  then,  as 
Mr.  Bradford  read  to  me  from  the  case, 
that  must  be  where  a  man  has  no  alter- 
native. Not  only  is  there  no  suggestion 
of  any  threat  having  been  used,  but  it  is 
inconsistent  with  the  case  that  any  threat 
should  have  been  used ;  and  I  am  asked 
to  say  that  the  plaintiff  has  no  alternative 
bat  to  comply,  when  it  is  quite  plain 
the  law  was  open  to  him.  If  the  liqui- 
dators had  made  an  unreasonable  request, 
he  was  not  bound  to  comply  with  it — he 
might  then  have  resorted  to  his  legal 
rights,  if  he  had  any — and  might  have 
said,  "I  am  entitled  to  transfer  these 
shares."  That  clause  in  the  Act  of  Par- 
liament which  gives  that  right  was  referred 
to  in  the  course  of  the  argument,  and 
perfectly  distinct  and  plain  it  is.  If,  on  the 
day  when  he  executed  the  deed,  his  case 
was  what  it  is  said  to  be  now,  there  is  no 
suggestion  that  he  was  under  any  pressure 
whatever.  He  was  under  the  inducement, 
that  by  shifting  the  present  burden  fiwm 
his  own  shoulders  to  those  of  Demetrio 
Pappa  or  somebody  else,  he  might  get  a 
collateral  security — a  chaJice  at  least — ^if 
no  more,  that  what  he  owed  or  might 
owe  to  the  company  would  be  paid  by 
somebody  else.    That  is  <»lled  "  a  threat. 


Now,  treating  this  case  aa  I  can  only  treat 
it  upon  this  record,  as  an  application  to 
that  ancient  jurisdiction  of  the  Court — 
hitherto  an  exclusive  jurisdiction— ^how 
long  it  may  remain  exclusive  the  future 
alone  can  tell — I  mean  the  right  to  be 
relieved  on  the  ground  of  equitable  con- 
siderations against  obligations  which  by 
their  tenor  and  effect  are  legally  enforce- 
able— treating  it  as  an  application  under 
that  old  feuuiliar  head  o!  equity,  in  my 
opinion  it  &il8  in  every  point  and  in  every 
respect. 

But  it  would  not  be  right,  after  the 
lengthened  argumente  I  have  listened  to, 
to  part  from  the  case  without  some  obser- 
vations upon  those  arguments,  although 
the  decision,  as  far  as  I  am  conoemed, 
must  be  that  which  I  have  stated.  Refer- 
ence was  made  copiously  to  the  Act  of 
1862.  It  was  argued  that  tiie  notice  con- 
vening this  meeting  was  not  a  proper 
notice ;  and,  even  ifit  was,  that  the  reso- 
lutions come  to  there  were  unlawfid 
resolutions.  In  my  judgment  there  is  no 
foundation  for  either  of  uioee  snggrations. 
The  notices  are  distinct  and  ezpUcit ;  an- 
swering the  only  purpose  for  which  they 
were  issued,  viz.,  tomform  the  shareholders 
to  whom  they  were  addressed  what  was  the 
purpose  of  the  meeting  then  to  be  called. 
They  contain,  no  doubt,  reference  to  two 
things — an  amalgamation  of  this  company 
with  the  other,  which  amalgamation  has 
been  decided  to  be  unlawful,  and  a  sug- 
gestion that  this  company  should  be 
wound  up.  And  because  these  two  things 
occur  in  one  notice  it  is  said  that  they  are 
both  unlawful ;  that  because  one  is  un- 
lawful the  other  must  also  be  unlawful.  I 
am  unable  to  follow  that  reasoning.  I 
think  it  would  have  been  perfectly  com- 
petent to  the  company,  after  those  resolu- 
tions were  passed,  to  forego  their  intention 
of  amalgamating  and  yet  to  hold  to  their 
determination  of  winding  up ;  and,  al- 
though it  is  not  necessarr  to  take  the 
point  into  consideration,  there  are  abun- 
dant reasons  why,  whether  they  amalga- 
mated or  not,  uus  company  should  be 
wound  up.  The  suggestion  that  the  notice 
is  bad  in  my  opinion  cannot  be  supported. 

Then  it  is  said  that  this  is  res  judicata, 
for  that  the  Lord  Justice  Turner  decided 
in  the  case  of  In  re  The  Imperial  Bank  of 
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OhiHa  (vbi  supra),  when  there  were  reeo- 
lotions  very  siimlar  to  the  present,  that  if 
a  notioe  for  one  purpose  was  bad,  or  if 
the  reeolntion  comprehended  two  pur- 
poses, one  of  which  was  bad,  they  all  fell 
together ;  that  if  one  conld  not  be  accom- 
plished the  other  became  fntile.  Well, 
there  are  expressions,  no  doabt,  in  the 
jadgment  of  the  Lord  Justice  (of  whom 
1  speak  with  the  utmost  veneration  and 
rei^iect)  which  seem  to  justify  that  con- 
eliuion.  And  the  same  thing  maj  be  said 
of  a  great  many  other  judgments,  well 
considered  and  well  expressed,  firom  which 
a  part  of  a  sentence  or  a  piece  of  a  line 
may  be  extracted,  so  as  to  sustain  any- 
tbingthat  is  desired  to  be  founded  upon 
it.  The  Lord  Justice  did  say  in  that  case 
no  doubt,  "If  the  resolutions  for  the 
voluntary  winding  up  of  this  company 
had  stood  apart  from  the  amalgamation, 
I  should  have  thought  that  the  petition 
ouefat  to  have  been  dismissed  upon  this 
pomt  also ;  but  the  resolutions  for  wind- 
mg  up  the  company  voluntarily,  and  for 
amalgamation,  are  plainly  parts  of  the 
same  transaction,  and  if  the  resolution 
camsot  stand  as  to  one  part  of  the  trams- 
action,  neither,  I  thinli^  can  it  stand  as 
to  the  other  part  of  it,  and  if  it  can- 
not stand  as  to  either,  the  petitioners,  as 
it  seems  to  me,  will  have  a  sufiElcient  case 
for  an  order  to  wind  up  this  oompiuiy 
compolflorily."  That  is  the  passage  which 
was  quoted  in  support  of  the  plaintiflfs 
case.  But  when  the  case  comes  to  be 
examined,  although  those  expressions  did 
Mi  from  the  learned  Judge,  he  adopts  the 
voluntary  winding  up  as  an  existing 
thing,  treats  it  as  an  existing  thing  which 
was  and  had  been  an  existi^  thing  until 
the  compulsory  winding  up  order  was 
made.  The  conclusicm  of  the  judgment 
is,  that  the  petitioners  were  to  be  at  hberty 
to  make  out  a  case  if  they  could  for  a 
compulsory  winding  up,  which  order,  if  it 
was  made,  would  supwsede  the  voluntary 
winding  up  order.  And  that  is  the  whole 
scope  of  the  judgment.  In  my  opinion, 
notwithstanding  uie  passage  which  I  have 
read,  and  it  is  the  strong^  that  can  be 
found  in  that  case,  the  decision  does  not 
in  the  slightest  degree  support  the  notion 
that  because  a  company,  at  a  duly  con- 
vened meeting,  having  m  their  contem- 


plation two  objects,  one  of  which  they 
could  accomplish,  and  the  other  they  could 
not,  resolved  to  do  both,  they  cannot  do 
either  because  tliey  cannot  do  one.  It  is 
a  strange  sort  of  reasoning,  and  I  am 
quite  sore  that,  looking  at  the  case  and 
^e  ultimate  judgment  upon  it,  that  can- 
not have  been  the  decision  of  ike  learned 
Lord  Justice  Turner.  There  is  no  ground 
that  I  know  of  upon  which  it  can  be  said 
that  the  business  of  joint-stock  companies 
should  be  so  hampered  and  interfered  with, 
as  that  after  they  have  come  to  a  resolu- 
tion to  wind  up,  upon  a  mere  cavil,  upon 
mere  special  pleading,  upon  mere  spelling 
out  of  bits  of  Acts  of  Parliament,  and 
more  or  less  of  judgments  upon  other 
subjects,  their  deliberate  and  serious  reso- 
lutions shall  be  interfered  with  and  the 
transactions  of  vears  shall  be  undone. 

Then  it  is  said  that  Clinch  v.  Tlie  Finan- 
nial  Corporation  (tibi  supra)  has  disposed 
of  this,  and  that  it  is  now  res  judicata. 
Now,  that  contention  deserves  every  at- 
tention, because  it  was  asserted  very 
positively.  Clinch's  case  was  this :  there 
had  been  a  resolution  to  amalgamate,  and 
there  had  been  also  a  resolution  to  wind 
up.  The  plaintiff  in  that  case  did  not 
trouble  himself  in  the  slightest  degree 
with  the  resolution  to  wind  up.  He  made 
parties  to  his  bill  the  two  sets  of  directors 
who  were  parties  to  the  amalgamation, 
and  he  prayed  by  his  bill  that  it  might  be 
declared  that  the  arrangement  which  had 
been  come  to  between  tibie  directors  of  the 
corporation  and  the  directors  of  the  bank 
for  an  amalgamation  of  the  two  companies, 
was  beyond  the  power  of  the  directors  of 
the  corporation,  and  not  authorised  by 
the  articles  of  association  of  the  corpora- 
tion, and  that  such  arrangement  was  not 
binding  upon  the  plaintin  nor  upon  any 
member  of  the  corporation.  The  bill  also 
prayed  for  a  declaration  that  the  resolu- 
tions were  not  within  the  powers  of  a 
general  or  any  other  meeting,  were  not  au- 
tiiorised  by  the  memorandum  or  articles  of 
association,  and  were  not  binding  upon  the 
plaintiff  or  any  other  dissentient  member 
of  the  corporation.  It  is  impossible  to 
understand  that  without  reference  to  the 
previous  passage  which  I  have  read,  be- 
cause the  arrang^ement  for  amalgamation 
was  the  only  tbmg  thenin  oontemphttion, 
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and  it  could  not  have  been  said  that  the 
resolations  were  not  within  the  powers  of 
a  general  or  any  other  meeting ;  for  the 
Act  of  Parliament  plainly  provides  for 
the  passing  of  snch  resolutions.  It  is  one 
of  the  incidents  to  a  corporation  of  this 
sort.  But  reading  it  as  it  ought  to  be 
read,  by  reference  only  to  the  arrangement 
for  the  amalgamation,  then  it  is  perfectly 
consistent  and  right.  It  asked,  further, 
for  a  declaration  that  the  resolutions  were 
void  for  want  of  due  confirmation.  Then 
it  alleged  misrepresentation  and  conceal- 
ment, then  it  asked  a  declaration  that 
such  an  agreement  for  amalgamation  as 
aforesaid  was  null  and  void  by  reason  of 
the  variation  between  the  terms  in  the 
statement  and  the  circular,  and  that  the 
corporation  and  directors  might  be  re- 
strained from  carrying  into  effect  the 
proposed  amalgamation,  and  that  the  liqui- 
dator might  be  restrained  from  parting 
with  the  assets  of  the  bank. 

The  issue  then  between  the  parties 
there  was  this  :  that  the  plaintiff  com- 
plained only  that  the  amalgamation  should 
be  allowed  to  subsist,  and  although  the 
case  was  heard,  as  it  seems,  at  great 
length,  the  decree  does  not  go  one  step 
beyond  the  prayer  of  the  bOl.  It  does 
not  pronounce  anything  as  to  the  validity 
of  the  winding  up  order,  although  the 
winding  up  order  had  then  been  long  in 
operation.  The  Court  did  declare  (and 
this  is  in  the  vety  terms  of  the  bill)  that 
the  arrangement  in  the  plaintiff's  bill 
mentioned  as  come  to  between  the  direc- 
tors of  the  corporation  and  the  directors 
of  the  bank  for  an  amalgamation  was 
beyond  the  power  of  the  directors  of 
the  corporation,  and  was  not  authorised 
by  the  articles  of  association,  and  that 
such  arran^ment  was  not  binding  upon 
the  plaintiff  nor  on  any  of  the  mem- 
bers, nor  on  the  shareholders,  and  it 
declares  forther,  that  the  resolutions  were 
not  within  the  powers  of  the  general  or 
any  other  meeting  of  the  corporation,  that 
they  were  not  authorised  by  the  memo- 
randum and  articles  of  association,  and 
that  the  same  were  not  binding  upon  the 
plaintiff  or  any  other  dissentient  member 
of  the  corporation.  In  my  opinion  it  is 
impossible  to  read  that  bill,  or  the  decree 
or  the  printed  report  to  which  reference 


has  been  made  and  to  say,  with  any 
chance  of  success,  that  in  OUneh  v.  The 
Pinaneial  Corporation  (vibi  tvpra)  any> 
thing  was  decided  as  to  the  volunti^ 
winding  up .  The  resolution  for  voluntary 
winding  up,  therefore,  being,  in  my  opi- 
nion, properly  and  lawfully  oome  to,  we 
liquidators  were  properly  and  law^lly 
appointed  under  that  resolution  ;  and  for 
twelve  months  that  resolution  was  acted 
upon,  and  was  in  frdl  force  and  operation, 
and  up  to  this  day  no  attempt  has  been 
made  to  impeach  it.  There  are  the  means 
under  the  Act  of  Parliament — and,  if  ne- 
cessary, filing  a  hill  in  this  Court — of 
setting  aside  anything  that  had  been  done 
wrongly  under  that  winding  up  resolu- 
tion. No  such  attempt  has  been  made. 
A  year  after  an  order  is  made  for  tbe 
compulsory  winding  up  of  this  company. 
Reference  is  made  to  a  clause,  relied  upcHi 
by  the  plaintiff,  in  the  Act  of  Parliament 
(the  14!6th  section,  I  think),  under  which — 
an  order  for  compulsory  winding  up  being 
made — the  Court  may,  if  it  think  fit,  adopt 
anything  that  has  been  done  under  a 
winding  up  order.  It  has  been  argued 
as  if  the  effect  of  that  was  to  nullify,  to 
abrogate  everything  that  had  been  done 
under  the  voluntary  winding  up.  Not 
only  do  the  words  iiot  justify  any  such 
conclusion,  but  it  is  impossible  to  impute 
to  the  Legislature  the  intention  of  so  act- 
ing on,  or  so  dealing  with,  a  volnntaiT 
winding  up  and  the  transactions  which 
h  ave  tdcen  place  under  it.  The  Court  may 
say,  upon  a  proper  case  being  submitted 
to  it,  that  a  transaction  may  be  inchoate. 
Expenses  may  have  been  incurred  from 
the  commencement  of  it,  and  more  ex- 
penses may  be  necessaiy  to  conclude  it. 
The  official  liquidator  appointed  under  the 
compulsory  winding  up  order  is,  under 
the  authority  of  the  Court,  to  take  the 
matter  up  in  the  unfinished  state  in  which 
he  finds  it  and  complete  it.  That^  and 
that  only,  or  cases  like  that,  are  those  which 
are  intended  to  be  reached  by  that  clause 
of  the  Act  of  Parliament  to  which  I  have 
referred. 

Well,  then,  what  else  is  there  P  I  have 
already  said  that  the  notion  that  the  liqui- 
dators were  not  at  liberty  to  ezaot— if 
that  word  is  properly  used — these  tenus 
is,  in  my  Opinion,  wholly  unioanded. 
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What  was  the  duty  of  the  liqnidatora 
under  the  winding  up  order  ?  To  protect 
the  property  of  the  company  bj  all  the 
means  m  their  power.  That  was  their 
fint  duty,  whether  expressed  in  the  Act 
of  Pariiament  or  not,  and  any  violation  of 
that  duty  would  fix  them  with  responsi- 
bility. When  they  are  asked  to  permit  a 
tranflfer  which,  by  the  very  terms  of  the 
Act,  cannot  teiiB  place  unless  they  sanc- 
tion it,  they  say,  "  Very  well,  if  it  is  con- 
venient to  you,  you  may  transfer.  You 
may  gat  anybody  else  to  undertake  to  pay 
what  yon  do  owe  or  may  owe ;  but  we 
will  not  let  go  the  hold  we  have  upon  you 
now,  and  we  will  only  let  you  transfer  on 
tibe  terms  that  you  will  keep  us  in  as  good 
a  condition  as  we  should  be  if  we  did  not 
let  Toa  transfer." 

That  ia  said  to  be  in  excess  of  the  powers 
of  the  liquidators.  In  my  opinion  the 
liq[aidatora  have  acted  with  pmect  pro- 
pne/ty,  and  it  seems,  in  point  of  fact,  not 
without  due  deliberation,  and  not  witiiont 
taking  advice  upon  the  subject,  although 
that  of  course  would  not  make  good  any- 
tiiing  which  was  in  itself  wrong.  It  is 
worthy  of  notice  that  the  liquidators  acted 
with  a  due  exerdae  of  the  discretion  placed 
in  them,  and  they  insisted  that  before 
these  g;entlemen  should  slip  their  necks 
out  of  the  noose,  they  should  undertake 
to  come  back  and  put  themselves  in  that 
place  again  if  the  man  to  whom  they 
transfierred,  Demetrio  Pappa,  or  anybody 
ebe,  should  fiul  to  perform  the  obligations 
incident  to  the  transfer  of  the  shares. 

Something  has  been  said  about  delay. 
An  argument  was  attempted,  but  dropped 
afterwards,  that  &om  the  time  when  the 
shares  were  sent  in  for  registration  there 
had  been  such  a  delay  in  effecting  the 
ti«iis£ar  as  that  the  plaintifib  were  entitled 
to  consider  that  the  transfer  had  been 
SKDCtioned.  That,  in  my  opinion,  is  not 
to  be  snatained.  The  directors,  notwith- 
stuiding  the  terms  of  the  resolution  to 
which  my  attention  was  called,  had  lost 
all  power  in  the  face  of  the  Act  of  Par- 
bament.  If  the  directors  had  been  ever 
BO  -willing  that  these  gentlemen  should 
trans&r,  they  could  not  transfer  without 
fhe  auiction  of  the  liquidators,  and  there 
k  no  pcetmoe  for  aayingthat  there  is  any 
proof  of  amy  applioaraon  being  made  to  the 


liquidators,  and  of  that  application  being 
neglected,  or  postponed  or  delayed  so  as 
to  prejudice  the  rights  of  the  phuntifib. 

Now  I  believe  I  have  gone  through  the 
several  topics  which  were  urged  in  argu- 
ment in  favour  of  the  plaintiffs ;  and 
although,  as  I  have  said,  I  could  not  pass 
them  over  without  notice,  I  do  not  think 
that  aiw  one  of  them  is  of  the  slightest 
force,  if  indeed  it  were  properly  raisable 
upon  this  record,  which,  m  my  judgment, 
it  is  not.  If  the  plaintiffs  had  any  right 
to  complain,  not  of  the  amalgamation, 
for  that  is  gone,  but  of  the  winding  up 
order  or  anything  done  under  it,  while  it 
remained  a  vital  winding  up  order  unim- 
peaohed,  and  before  the  compulsory  order 
was  made,  they  were  at  perfect  liberfy  to 
try  that.  They  come  into  Court  wim  a 
bill  addressed  to  the  jurisdiction  which 
the  Court  has  to  give  relief  against  fraud- 
ulent legal  instruments.  They  allege  that 
they  were  threatened  into  the  execution 
of  them,  and  not  only  do  they  not  prove 
it,  but  the  contrary  is  proved.  They  say  it 
was  without  consideration ;  that  is  wholly 
unproved.  They  say  it  was  effected  l^ 
means  of  concealment  and  misrepresenta- 
tion, and  there  is  not  a  trace  of  such  mis- 
representations or  concealment.  In  my 
opinion  in  every  respect  the  case  of  the 
plaintiff  fiuls.  Nothing  can  be  done  upon 
these  biUs — both  of  them,  for  there  is  no 
distinction  in  this  respect — but  to  order 
that  they  shall  both  be  dismissed  with 
costs,  including  the  costs  of  the  action  at 
law  and  of  the  special  jury,  with  leave  to 
issue  execution  on  the  judgment,  and 
hberW  to  the  plaintiffs  to  m&e  applica- 
tion m  Chambers  in  the  winding  up  to 
reduce  the  amount.  As  against  the  co- 
defendants  the  bill  will  be  simply  dis- 
missed with  costs. 


Solicitors — ^Messrs.  Tindale  &  Grove,  for  Clere ; 
Messrs.  Books,  Kenrick  &  Hafston,  agents  for 
Mr.  Gr.  H.  Saunders,  Chipping  Norton,  for  Wil- 
liams ;  Messis.  Aigles  &  Bavlins,  for  the  corpo- 
lation ;  Mesns.  Lozley  &  Morley,  for  CoUum 
and  Key ;  Messrs.  Stuurp  &  Tomer,  for  Walford. 
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Trade  Mark — Imitation  of  Laheh — Eng- 
lish Adjective  denoting  Quality — "Nourish- 
ing Stout " — Misrepresentation  by  Plaintiff. 

An  English  adjective  merely  descriptive 
of  the  quality  of  an  article  is  not  by  itself 
entitled  to  protection  as  a  trade-mark. 

The  bill  stated  that  in  the  year  1855 
the  plaintiff  purchased  the  bosiness  of 
Measrs.  Blockej,  brewers,  of  Doke  Street, 
St.  James's,  who  were  the  manufactarers 
of  a  description  of  stout  salted  to  in- 
valids, and  then  known  as  "Bldckey's 
Stoat."  The  plaintiff  continued  the 
mannfactore  of  this  stout,  which  in  the 
year  1860  became  and  was  thenceforward 
known,  as  he  alleged,  under  the  name  of 
"Nourishing  Stout."  The  plaintiff  far- 
ther  stated  that  the  stout  had  been 
analysed  and  reported  on  by  Dr.  Hassall, 
an  aiialytical  chemist,  and  had  been  re> 
commended  by  medical  men  of  eminence. 
The  plaintiff  adopted  by  way  of  a  trade- 
mark a  circular  label,  bearing  on  the  cir- 
cumference in  large  letters  the  words, 
"  Nourishing  London  Stout,"  in  the  cen- 
tre "Raggett,  late  Blockey,"  and  on  a 
band  across  it,  "  Ans^'sed  and  reported  on 
by  Dr.  Hassall."  The  defendajits,  who 
carried  on  the  business  of  spirit,  stout 
and  ale  merchants  in  London  and  else- 
where, under  the  firm  of  Findlater,  Mac- 
kie  &  Co.,  in  the  year  1870,  being  desirous 
of  adopting  a  distinctive  label  for 'their 
stout,  adopted  a  label  oval  in  shape,  bear- 
ing at  the  top  and  bottom  in  large  letters 
"  Nourishing  Stout,"  and  on  a  band  across 
it,  «  Bottled  by  Findlater,  Mackie  &  Co." 

The  plaintiff  then,  on  the  ground  that 
the  defendants'  label  was  an  intentional 
imitation  of  his  own,  filed  this  bill  to 
restrain  them  &o^  holding  themselves  out 
as  vendors  of  "Nourishing  Stout,"  and 
from  using  labels  in  imitation  of  or  only 
colourably  differing  from  his  labels. 

When  the  case  originally  came  on  upon 
a  motion  by  the  plaintiff  for  an  injunction, 
he  represented  that  his  stout  was  expressly 
brewed  for  him  by  Messrs.  Truman, 
Hanboiy  &  Co.,  but  this  representation 
was  not  borne  out  by  the  evidence  at  the 
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hearing,  and  it  was  in  fact  then  admitted 
by  the  plaintiff  that  Messrs.  Truman 
brewed  the  same  beer  for  him  as  for  their 
other  customers,  and  that  the  wholesome 
and  nutritious  qualities  claimed  by  the 
plaintiff  for  his  stout,  were  imparted  to  it 
after  it  had  been  delivered  to  him  by 
Messrs.  Truman.  It  also  appeared  th^ 
the  plaintiff's  stout  was  not  known  in  the 
trade  as  "  Nourishing  Stout "  simply,  but 
as  "  Blockey's "  or  "Raggett's  Nourish- 
ing Stout." 

Mr.  Cotton  and  Mr.  Woodhouse,  for  the 
plaintiff,  contended  that  the  defendants 
had  adopted  a  colourable  imitation  of  the 
plaintiff's  label,  and  further  that,  al- 
though the  word  "nourishing"  was  an 
English  adjective  descriptive  of  quality, 
yet  the  plaintiff  had  acquired  the  exclu- 
sive right  to  ita  use  in  connection  with 
the  wokI  "  stout "  by  an  exclusive  user  of 
it  in  that  manner  from  the  year  1860,  and 
the  article  manu&ctured  by  him  having 
obtained  a  celebrity,  and  having  been 
generally  purchased  by  the  public  and 
known  in  the  market  under  the  name  of 
"  Nourishing  Stout,"  the  word  "  nourish- 
ing" had  thus  acquired  a  secondary 
signification,  had  become  a  trade  denom- 
ination, and  would  be  protected  as  a 
trade-mark. 
They  cited 
Cocks  V.  Chandler,  40  Law  J.  Rep. 

(N.s.)  Chanc.  575  ;  s.  c.  Law  Rep. 

llBq.  446; 
McAndreia  v.  Bassett,  4  De  Gex,  J.  & 

S.  380 ;  8.  c.  33  Law  J.  Rep.  (n.s.) 

Ohanc.  561 ; 
Lawson  v.  Tho  Bank  of  London,  18 

Com.  B.  Rep.  84;  s.  o.  25  Law  J. 

Rep.  (N.s.)  C.P.  188; 
Knott  V.  Morgan,  2  Keen  218 ; 
Wotherspoon  v.   Ourrie,  42    Law  J. 

Rep.  (n.s.)  Chano.  130  ;  s.  o.  Law 

Rep.  5  E.  A  Ir.  App.  608 ; 
Brdham  v.  Bustard,  1  Hem.  io  M. 

447; 
Ford  V.  Foster,^!  Law  J.  Rep.  (n.s.) 

Chanc.  682;    s.  c.  Law  R^.    7 

Chanc.  App.  611 ; 
Marshall  v.  Boss,  89  Law  J.  Rep. 

(n.s.)  Chanc.  225  ;  s.  o.  Law  Rep. 

8  Eq.  661 ; 
Bebn  v.  Provetende,    Law   Rep.   1 

Chano.  App.  192 ; 
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Let  y.  JBoIey,  39  Law  J.  Bep.  (m.s.) 

Ghano.  284;    8.  o.  Law  Bep.  5 

ChazMJ.  App.  155. 

Mr.  Okuse  and  ifr.  F.  A.  Levnn,  for  the 

defendants,  snbmitted  that  the  plaintiff 

had  been  guilty  of  misrepresentation  in 

stating  that   his  stoat   was    especially 

browed  for  him  ezdosively,  and  that  con- 

seqaently  on  that  ground  alone  the  Court 

woold  not  interfere — 

Perry  v.  TruefUt,  6  Beav.  66. 
They  were  then  stopped  by  the  Court. 

Mauxs,  y.C,  said  that  the  case  in. 
Tolred  a  question  of  considerable  import- 
ance, because,  on  the  one  hand,  every 
protection  shonld  be  given  to  trade-marks 
witiiin  just  limits,  and,  on  the  other  hand, 
the  right  to  use  a  trade-mark  should  not 
he  unduly  extended,  and  the  Court  should 
not  give  undue  protection  to  a  man  who 
adiwted  a  particular  word  as  a  trade- 
man:.  Now,  the  first  question  in  the 
present  case  was.  What  was  the  plaintiff's 
tnde-markp  He  said  that  his  trade- 
mark was  the  word  "nourishing."  But 
the  whole  of  the  plaintiff's  label  must  be 
iaken  as  his  trade-mark,  and  it  was  only 
instioe  to  the  defendants  to  say  that  if  it 
had  been  their  object  to  imitate  the 
plaintiff's  trade-mark,  he  never  saw  an 
object  80  signally  fail.  In  the  first  place, 
the  size  of  the  defendants'  label  differed 
from  tiiat  of  the  plaintiff's,  and  in  the 
next  plaoe,  the  defendants'  h^l  was  oval, 
while  tlie  plaintifTs  was  circular.  If  the 
object  of  the  defendants  had  been  the 
frradnlent  one  of  palming  off  their  stout 
as  the  plaintiff's,  they  could  easily  have 
adopted  some  closer  imitation  than  this. 
It  appeared  that  the  defendants  had 
already  possessed  labels  for  their  ale,  and 
that  in  1870  they  were  desirous  of  adopt- 
ing a  separate  label  for  their  stout,  and 
they  accordingly  adopted  the  label  in 
question.  But  the  plaintiff  said.  Why 
ihonld  they  have  used  the  word  "  nourish- 
ing"? What  the  defendants,  however, 
put  on  their  labels  was  not  "  Nourishing 
London  Stout,"  the  words  used  by  t^e 
plaintifi^  but  simply  "  Nourishing  Stout." 
Kow  in  most  cases  of  this  kind  uiere  was 
unally  •  studious  imitation  of  the  trade- 
muk,  wbetfaer  it  o<Hisisted  of  a  label  or  a 
word,  and  something  on  the  part  of  the 

Kbw  Sbuh,  43. — Cbamc. 


defendant  shewing  that  his  object  was  to 
mislead  the  public,  and  make  them  believe 
they  were  porchasing  the  plaintiff's  goods, 
while  they  were  in  &ot  purchasing  the 
defendant's.  If  this  was  the  object  of  the. 
defendants  in  this  case,  their  object,  as  he 
had  said,  had  signally  failed.  Their  labels 
and  the  plaintiff's  were  so  dissimilar  that 
they  could  not  be  mistaken  the  one  for 
t^e  other.  He  therefore  could  not  say 
that  there  had  been  an  imitation  of  the 
plaintiff's  label.  But  the  plaintiff  had 
put  his  case  on  a  higher  ground  than  that, 
for  he  said  he  had  a  right  to  the  exclusive 
use  of  the  word  "nourishing."  Had, 
then,  a  person  the  right  to  use  an  English 
adjective  and  make  it  his  trade-made  ,p 
The  word  "  nourishing  "  was  a  word  in 
common  use  and  generally  understood.  It 
was  particularly  applicable  to  good  stout, 
whidi  many  people  would  say  was  a 
beverage  b^fing  that  distinctive  quality. 
Now  he  conceived  it  was  undoubtedly, 
and  he  thought  reasonably,  settled  by  the 
rules  of  the  Court,  that  where  a  pian 
imported  or  manufactured  a  particular 
article  he  could  distinguish  it  by  a  mark 
of  hia  own,  and  he  could  then  restrain 
other  persons  &om  using  that  mark.  But 
upon  principle,  could  a  man  have  the 
right  to  use  as  his  trade-mark  a  word 
simply  descriptive  of  quality?  If  the 
particular  quality  of  stout  was  nourish- 
ing, could^  a  man  be  prevented  &om  sell- 
ing it  as  a  "  nourishing  "  beverage  P  Why 
could  not  the  defendants  call  their  stout 
"nourishing"  as  well  as  tlie  plaintiff? 
To  take  a  word  as  a  trade-mark  there 
must  be  something  more  than  an  English 
word  describing  the  quality  of  the  mate- 
rial ;  aforeign  word  not  commonly  known 
might  be  used  as  a  trade-mark,  aa  for 
instance,  the  word  "  Anatolia,"  as  MeAri' 
drem  v.  Bastett  (vibi  tfupra).  Lord  West- 
bury  in  that  case  said  nothing  to  shew 
that  a  mere  English  word  denoting  quality 
could  be  used  as  a  trade-mark.  [The 
Vice- Chancellor  then  referred  at  some 
length  to  the  various  cases  cited  on  behalf 
of  the  plaintiff,  and  continned.]  All  those 
cases  seemed  to  him  to  proceed  on  a 
totally  different  principle  to  t^e  present. 
The  case  which  approached  most  nearly  to 
the  present  was  Braham  v.  Bustard  {ubi 
tupra),  the  "  Excelsior  Soap  "  case,  before 
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Yioe>Chancellor  Wood,  whioh  apparently 
reooenised  the  principle  that  an  English 
word  merely  descriptive  of  quality  could 
not  be  a  trade-mark.  For  the  protection 
of  the  public  a  trade-mark  should  be 
■omething  much  beyond  an  English  word 
denoting  quality.  It  was  incumbent  on 
the  present  plaintiff  to  associate  with  the 
words,  "Nourishing  Stout,"  either  his 
own  name  or  that  of  his  predecessors,  and 
80  distingoish  his  stout  fiomthat  of  other 
persons,  who  had  a  right  to  sell  their  stout 
as  nourishing  if  it  were  really  so.  Whe- 
ther, therefore,  the  plaintiff's  case  rested 
upon  colourable  imitation  or  upon  the 
word  "nourishing,"  it  totally  Mled.  He 
was  also  of  opinion  upon  the  evidence 
that  the  plaintiff's  stout  was  not  known 
in  the  trade  by  the  distinctive  name  of 
"Nourishing  Stout,"  but  as  "  Blockey's" 
or  "  Raggett's  Nourishing  Stout.  If  he 
attached  either  of  those  names  he  would 
then  have  a  proper  trade-mark,  but  the 
mere  description  of  quality  wonld  not  do. 
Therefore  he  was  of  opinion  that  the 
plaintiff's  case  wholly  fedled,  let  him  put 
it  on  whichever  ground  he  liked.  He  did 
not  approve  of  the  spirit  in  which  the 
plaintiff  had  acted.  It  appeared  that  he 
had  filed  a  bill  against  a  man  for  selling 
stout  as  "Nourishing  Dublin  Stout," 
whereas  he,  the  plaintiff,  was  selling  lus 
stout  as  "London"  Stout,  a  different 
thing,  Dublin  Stout  having  a  celebrity  of 
its  own.  The  Court  could  give  no  enoon* 
raiment  to  persons  who  set  up  claims  of 
this  kind,  and  therefore  this  bill  must  be 
dismissed.  Then  as  to  the  question  of 
costs.  The  evidence  failed  to  shew  that 
the  defendants  had  acted  with  any  inten- 
tion of  fraud.  The  original  motion  for  an 
injunction  was  brought  before  him  upon 
fdse  representations,  because  it  was  said 
that  the  plaintiff's  stout  was  brewed  ex- 
pressly for  him  by  Messrs.  Truman,  Han- 
bury  &  Co.,  whereas  it  turned  out  that 
thev  brewed  the  same  beer  for  him  as  for 
their  other  customers.  The  qualities 
claimed  for  it  by  the  plaintiff,  it  was  now 
stated,  were  imparted  to  it  after  it  had 
oome  into  his  cellar,  and  the  statement 
that  the  stout  was  expressly  brewed  for 
him  by  Messrs.  Truman,  Hanbury  &  Co. 
was  admitted  to  have  been  a  fiction,  and 
he  was  strongly  inclined  to  think  that 


what  he  put  into  it  was  a  fiction  too.  The 
plaintiff  had  launched  his  case  on  fictitious 
grounds.  It  appeared  that  an  offer  had 
at  one  time  been  made  to  him  by  which 
he  might  have  retreated  from  the  litiga- 
tion, but  he  had  chosen  to  go  on  with  it. 
He  had  entirely  fiuled  in  his  contention, 
and  looking  at  his  unfiur  conduct,  he  was 
of  opinion  he  ought  to  pay  the  oosts 
of  the  suit.  The  biU  must  therefore  he 
dismissed  with  costs. 


SolidtOTS— Hr.  T.  Qeorge,  for  plaintiff;  Messrs. 
Leirin  Sc  Co.,  for  defeadaats. 
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Mortgage — Begister  County— 'Begistered 
Mortgage — Unregistered  Charge — Priority 
~-West  Biding  of  Yorkshire  Begistry  Act 
(9  Anne  c.  18). 

A,  took  an  agreement,  not  under  seal,  to 
execute  a  second  mortgage  of  land  in  Yorlc- 
shire  as  security  for  money  lent,  hut  did  rwt 
register: — ^Held,  that  a  subsequent  third 
nuyrtgagee  who  registered,  had  priority  over 
A. — ^Moore  v.  Culverhouse,  27  Beav.  639 ; 
B.  0.  29  Law  J.  Rep.  (n.s.)  Chanc.  419, 
foUowed;  Wright  v.  Stanfield,  27  Beav. 
9  ;  s.  c.  29  Law  J.  Rep.  (n.s.)  Chanc.  183, 
not  followed. 

In  the  month  of  May,  1867,  Wight  being 
about  to  purchase  certain  houses  in  York. 
shire  from  Bell,  and  having  borrowed  7002. 
towards  the  purchase  money  from  his  so- 
licitor Holland,  upon  an  agreement  to 
grant  him  a  mortgage  of  the  houses 
when  conveyed  to  him,  borrowed  &om 
his  brother-in-law,  Dickinson,  the  sum  of 
1002.  to  make  up  the  purchase  money. 
As  a  security  for  this  loan,  he  gave  to 
Dickinson  a  memorandum  in  writingr, 
dated  the  2nd  of  May,  1867,  in  the  fol. 
lowing  terms — "  Mr.  J.  Dickinson  having 
advanced  me  1001.,  I  hereby  agree  that  I 
will,  as  soon  as  I  conveniently  can  afiei 
the  completion  of  my  conv^ance  from 
Mr.  Bell  of  five  houses  at  WorsborongU 
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Dale,  and  the  mortgage  to  JSr.  Holland 
for  7001.,  give  to  the  said  J.  Dickinson  a 
second  mortgage  on  the  said  property, 
for  securing  tlie  said  sum  of  100!.,  and 
interest  at  five  per  cent,  per  annum ;  a  pro- 
misaoiy  note  to  be  given."  This  memo> 
random  was  never  registered  in  York. 
shire.  Two  days  afterwards  Wight  exo- 
cated  a  legal  mortmge,  dated  the  4th 
of  May,  1867,  to  Holland,  of  the  five 
honaes,  to  secure  the  repayment  of  7002. 
and  interest.  This  mortgage  contained  a 
power  of  sale,  and  was  duly  registered  in 
Torkshire  by  Holland,  to  whom  the  title- 
deeds  were  delivered. 

On  the  2nd  of  November,  1871,  Mr. 
Dibb^  the  solicitor  of  two  gentiiemen  of 
the  name  of  Jackson,  to  whom  Wight 
was  proposing  to  giant  a  second  mort* 
gage  of  the  five  houses,  wrote  to  Holland 
as  the  solicitor  of  the  first  mortmgee  for 
a  copy  of  the  first  mortgage,  offering  to 
pay  hiis  charges.  On  the  wh  of  Novem- 
ber Holland  sent  to  Dibb  a  copy  of  his 
mortgage,  with  his  charges  for  the  same ; 
and  on  the  Gtii,  Dibb  wrote  to  Holland, 
enclosing  the  amount  of  his  charges,  and 
enquiring  if  the  whole  700{.,  and  what 
interest^  was  owing. 

Hollamd  replied  that  1502.  had  been 
rqiaid,  and  that  only  5502.  remained 
owing;  and  on  the  29th  of  November 
Wight  executed  to  the  Messrs.  Jackson 
a  mortgage  of  the  five  houses,  to  secure 
(subjeot  to  Holland's  mortgage)  the  re- 
payment of  5002.  and  interest.  The 
Messrs.  Jackson,  on  the  13th  of  Decem- 
ber, 1871,  gave  Holland  notice  of  their 
mortgage,  and  r^^istered  it  in  Yorkshire 
on  the  18th  of  December. 

In  March,  1872,  Wight  entered  into 
an  arruigement  with  his  creditors  for 
liquidation  under  the  Bankruptcy  Act  of 
1869 ;  and  on  the  3rd  of  Apnl,  1872, 
HoDand,  under  the  power  of  sale  in  his 
mortgage,  sold  the  five  houses  for  7852. 
On  the  1 2th  of  April,  1872,  Dibb  wrote  to 
Holland,  saying  that  he  understood  that 
the  property  had  been  sold,  and  that  his 
(taemte,  tibe  Messrs.  Jackson,  the  second 
mortgagees,  would  be  glad  to  concur  in 
the  sale,  join  in  the  conveyance,  and  re- 
ceive the  balance  of  the  purchase  money, 
after  the  mortgagee's  principal,  interest 
and  expenses  wwe  satined. 


On  the  13th  of  April  Holland  wrote  to 
Dibb  as  follows — "  A  title  will  be  made 
under  the  mortgage,  and  your  clients 
will  not  be  required  to  join  in  the  oon» 
veyance.  Mr.  James  Dickinson  is  enti- 
tled to  receive  his  1002.  and  interest  in 
friority  to  your  clients.  The  balance 
shall  hand  to  the  Messrs.  Jaokson." 

To  this  Mr.  Dibb  replied  on  the  follow- 
ing  day,  "  I  am  surprised  to  learn  tiiat 
Mr.  Dickinson  has  a  prior  mortgage  to 
my  clients.  I  must  ask  you  to  accept 
this  as  notice  not  to  pay  over  any  money 
to  him  until  I  have  been  duly  satisfied  of 
hispriority." 

Holland  subsequently.  On  the  21st  of 
November,  1872,  filed  an  affidavit  in  the 
matter  of  the  arrangement,  stating  the 
repayment  of  the  1502.;  and  that  Wight 
had  borrowed  the  1002.  &om  Dickinson, 
and  signed  the  above-mentioned  memo- 
randum. N^otiations  then  ensued  with- 
out result.  Holland  ^d  the  balance  in 
his  hands  after  satisfymg  the  first  mort- 
gage into  Court,  and  the  Messrs.  Jackson 
presented  the  present  petition  for  payment 
out  of  this  balanoe  to  them. 

Upon  the  hearing  of  the  petition  evi- 
dence was  produced  as  to  the  foregoing 
&ots,  and  in  addition,  affidavits  were 
filed  on  behalf  of  Dickinson  that  Holland 
had  prepared,  and  witnessed  the  signa- 
ture of  the  memorandum  of  the  2nd  of 
May,  1867,  and  on  behalf  of  Holland  in 
reply  that  he  had  not  acted  as  Dickinson's 
solicitor,  that  the  loan  was  made  with- 
out his  knowledge,  that  he  understood 
it  was  agreed  to  be  upon  a  promissoty 
note,  but  that  he  had  suggested  Wight 
should  also  give  the  memorandum  which 
he  had  drawn  up  and  witnessed,  but  that 
nothing  had  been  said  about  a  second 
mortgage  to  Dickinson. 

Mr.  Olasse  and  Mr.  Httmphreys,  for  the 
Messrs.  Jaokson,  in  support  of  the  petition. 
-^Our  mort^ige,  being  duly  roistered, 
must  have  priority  to  the  charge  in  &vour 
of  Dickinson,  of  which  we  hid  no  notice 
until  Oie  13th  of  April,  1872.  No  negli- 
genoe  can  be  imputed  to  the  Messrs. 
Jackson,  who,  although  they  gave  Hol- 
land notice  that  they  were  about  to 
become  second  mortgagees,  were  n6t  in- 
formed by  him  of  Dickinson's  chaise. 
Although  the  Master  of  the  Bolls  in 
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Wright  V.  Sianfield,  27  Beftv.  8 ;  s.  c. 
29  Law  J.  Rep.  (n.s.)  Chanc.  183, 
decided  that  an  agreement  to  mortgage 
property  in  Middlesex  does  not  come 
within  the  Registry  Act  (7  Anne,  c.  20), 
his  Lordship  in 

Moore  v.  Gulverhouse, 
reported  in  the  same  volume  of  Beavan's 
Reports,  p.  639, 8.  c.  29  Law  J.  Rep.  (n.s.) 
Ciumc  419)  held  that  an  anregistered 
equitable  charge  on  the  equity  of  re- 
demption of  a  property  in  Middlesex 
must  be  postponed  to  a  sobseqaent  re- 
gistered  mortgage  of  the  same  property, 
and  the  latter  decision  must  be  taken  to 
have  overruled  the  former,  which  was 
apparently  founded  on  a  decision  of  Lord 
Tenterden's  in 

Sumpter  v.  OoMer,  2  B.  &  Ad.  223 ; 
8.  c.  9  Law  J.  Rep.  K.B.  226, 
in  which  latter  case  there  was  no  memo- 
randum or  agreement  at  all,  but  simply 
a  deposit  of  title-deeds. 

[Malins,  V.C. — It  is  difficult  to  see 
how  Wright  v.  Stanjield  and  Moore  v. 
Cidverhouie  (ubi  eupra)  can  stand  to- 
gether.] 

We  rely,  however,  npon 
Neve  V.  Petmell,  2  Hem.  AM.  170 ; 
8.  0.  33  Law  J.  Rep.  (n.s.)  Chanc. 
19, 
where,  after  an  elaborate  argoment,  in 
which  both  Wright  v.  Stanjield  and  Moore 
V.  OulverhottBe(ubi  supray  were  referred  to, 
Vice-Chanoellor  Wood  held  that  an  agree- 
ment that  a  deposit  of  title-deeds  of  lands 
in  Middlesex  should  be  made  to  secure 
the  payment  of  a  debt,  which  agreement 
contained  a  provision  that  a  legal  mort- 
gage should  be  given  on  demand,  was  a 
document  requiring  registration  nnder 
the  Middlesex  Registry  Act. 

Mr,  niggins  and  Mr.  Simpson,  for 
DickruBon. — The  1002.  which  Dickinson 
advanced  was  to  pay  for  the  property 
afterwards  mortgaged,  and  was  in  the 
nature  of  nnrepaid  purchase  money. 
There  is  a  clear  distinction  between 

Wright  v.  Stanjield  and  Moore  v.  OuU 
verhouse  (ubi  supra). 

In  Moore  v.  Gulverhouse  («W  supra)  the 
agreement  was  sim  ply  a  request  to  hold  cer- 
tain deeds  as  a  security,  which  amounted 
to  a  complete  equitable  assignment,  re- 
quiring registration  as  an  equitable  oon- 


veyance.  In  Wright  v.  Stanjield  (ubi 
supra),  which  is  on  all-fours  with  and 
governs  the  present  case,  the  t^reement 
was  merely  executory,  being  an  i^ree- 
inent  at  a  future  time  to  execute  an  as- 
signment, which  assignment  could  not  be 
registered  until  completed.  So  here  the 
contract  was  to  execute  a  mortgage  at  a 
future  time.  Moreover  Holland  must  be 
taken  to  have  acted  as  Dickinson's  soli- 
citor in  the  preparation  of  the  memoran- 
dum, and  being  aware  of  the  charge, 
should  have  disclosed  it  to  the  Messrs. 
Jackson.     They  also  referred  to 

Jones  V.  Smith,  1  Hare,  43  ;  8.  c.  12 

Law  J.  Rep.  (n.s.)  Chanc.  881 ; 

1  Ph.  244,  affinoing  s.  o.  11  Law  J. 

Rep.  (n.s.)  Chanc.  83 ; 
WhUbread  v.  Jordcm,  1  Ton.  A  0. 

Excheq.  303,  328 ; 
Wtmnald    v.    MaiOand,   18    W.R. 

832; 
and 

Sugden's  Vendors  (14th  edit.),  727. 
Mr,  W.  Pearson,  for  Holland. 

"MLmltss,  Y.C. — There  is  no  question 
that  although  the  memorandum  was  in 
the  form  of  an  agpreement  to  execute  a 
mortgage  at  a  future  time,  it  operated  as 
an  absolute  and  immediate  charge  on  the 
propert;^. 

Now  it  is  perfectly  trae,  as  Mr.  Higgina 
has  stated,  that  if  this  property  had  not 
been  in  a  register  connfy,  tnese  transao- 
tions  would  have  been  in  order  of  date, 
and  the  charges  would  have  ranked  ac- 
cordingly. The  difficulty  is,  that  this 
prope^  is  in  a  register  county,  and  the 
object  of  the  Registration  Acts  being 
that  everything  which  is  a  charge  upon 
the  land  should  be  registered,  when  the 
charge  or  memorandum  is  registered  it 
ranks  according  to  the  priority  of  regis- 
tration. 

Now  Dickinson  was  bound  to  know  as 
well  as  the  plaintif&  that  it  was  his  duty  to 
register  his  charge,  and  that  by  neglect- 
ing to  register  it  he  might  enable  the 
mortgagor  to  commit  a  finiud  upon  any 
unreg^tered  mortgagee.  The  petition- 
ers have  not  been  negligent;  they  did 
all  that  they  could  have  been  expected 
to  do;  they  made  enquiries  as  to  the 
amount   of   tiie    first    mortgage,    and 
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were  told  that  it  was  so  maoli.  They 
ooald  not  have  known  that  Dickinson 
bad  a  pocket  memorandom  which  was 
not  registered ;  there  was  no  means  of 
tiiecr  acquiring  this  information. 

Now  what  are  the  anthoritiesP  In 
Sumpter  ▼.  Oooper  (tt6»  supra)  tha  Coart 
of  King's  Bench  held  that  the  statate  of 
Anne  ref(KTed  only  to  the  registration  of 
ioflteamBnts  nnder  seal ;  bat  that  is  not 
the  constroctkm  put  upon  the  Act  by  this 
Court.  Mr.  Higgins,  on  behalf  of  Mr. 
Diokanson,  reH^  on  Wright  y.  StanfieUd 
(ttU  gupra),  and  I  confess  I  am  somewhat 
Borprised  at  the  conclusion  which  the 
liastesr  of  the  Bolls  seems  to  hare  come 
to  in  that  case,  a  conclusion  in  my  mind 
oontnry  to  the  rules  of  the  Court ;  but  I 
am  lehered  from  any  di£Sculty  by  an- 
other case  decided  by  the  Master  of  the 
Bolls,  and  reported  in  the  same  volume  of 
Beamm't  Reports.  I  mean  Moore  y.  CuU 
vtrhouse  (ubi  supra),  whme  his  Lordship 
came  to  a  different  conclusion,  and  held 
that  an  unregistered  equitable  charge  on 
the  equity  of  redemption  of  a  property  in 
)GdiUesex  must  be  postponed  to  a  aabse- 
qoent  registered  mortgage  of  the  same 
property.  I  do  not  thuik  that  these  two 
cases  can  stand  together,  and  I  am  of 
opinion  that  Moore  v.  Oiilverhonse  (ubi 
smpra)  overruled- Wrty/U  v.  Stanfield  (ubi 
mpra).  This  i^^iears  to  have  been  the 
view  taken  by  Vice- Chancellor  Wood  in 
JTew  V.  Pennell  (ubi  supra),  who  I  con. 
sider  to  have  decided  that  Wright  v.  Stan- 
fidd  \vbi  svpra)  is  not  to  be  followed, 
and  that  the  decision  in  Moore  v.  CJulver- 
hoxue  (ubi  supra)  is  to  be  taken  as  the 
role  of  the  Court. 

It  is  said  that  there  was  constructive 
Botioe,  but  I  cannot  find  anything  of  the 
sort.  Holland,  the  first  mortgagee,  was 
not  actually  asked  in  terms  whether  there 
was  any  other  charge  subsisting  on  the 
property,  and  when  it  is  alleged  that  it 
was  his  ilnty  to  have  given  notice  of  Dick- 
inson's ohai^;e,  his  answer  is,  that  he  did 
not  know  that  it  was  a  charge  in  the  na- 
ture of  a  mortgage.  I  am  clearly  of 
opinion  that  wo  Messrs.  Jackson,  by 
registering  their  mort^^age  deed,  gained 
priority  over  the  prior  unregistered  charge 
of  Mr.  Dickinson.  Mr.  Dickinson  would 
hare  stood  before  ihem  if  this  bad  not 


been  a  register  county.  As  it  is  he  loses 
his  priority,  and  the  Messrs.  Jackson 
must  rank  as  the  second  mortgagees. 
They  are  consequently  entitled  to  the 
whole  fund.     The  costs,  charges  and  ex- 

Knses  of  Holland  must  be  taxed  and  paid 
^'  the  petitioners,  and  the  petitioners' 
costs,  including  those  paid  to  Holland, 
must  be  paid  by  Mr,  Dickinson. 

Solicitors — Messn.  Torr,  Jaaeyny,  Taggart    & 
(  Janeway,  agents  for  Messrs.  Dibb  &  Raley, 
Barnsley,  for  petitioners ;  Messrs.  Brooksbank  Sc 
Oalland,  and  Mr.  Somerrille,  for  respondent. 


I     In 


re  STROTT  S  TRUSTS. 


Malins,  V.C. 
•  1878. 
July  19. 

Leases  and  Sales  of  Settled  Estates  Ad, 
19  ^  20  Vict.  c.  120.  s.  17—PetUion— 
Concurrence  —  Unascertained  Oontingeni 
Remaindermen  —  Devisees  in  Trust  for 
Sale. 

Lands  were  devised  to  irtutees  in  trust  for 
a  tenant  for  life,  and  after  lisr  death  tipon 
trust  to  sett,  with  power  to  give  receipts,  and 
to  hold  the  proceeds  on  trust  for  all  the  chil- 
dren  of  the  tenant  forlife  who  should  be  living 
at  her  death  a/nd  should  attain  twenty-one, 
and  the  issue  then  living,  who  should  atta/in 
twenty-one,  of  any  chdd  who  should  have 
previously  died,  per  stirpes,  as  tenants  in 
common. 

The  tenant  for  life  had  sits  children,  one 
of  whom,  Mrs.  Were,  was  married  and  had 
infant  children.  Upon  a  petition  for  a  sale 
under  the  Leases  amd  Sales  of  Settled  Es- 
tates Act,  the  trustee,  the  tenant  for  Ufa,  and 
oU  her  children  were  either  represented  or 
willing  to  concur,  but  the  infant  ohUdren  of 
Mrs.  Were  were  not  represented  :^ 

Seld,  first,  that,  as  a  class  of  persons 
entitled  to  a  contingent  interestwho  could  not 
at  present  be  ascertained,  the  eoneurrence  of 
the  infant  children  of  Mrs.  Were  was  not 
requisite. 

Secondly,  that  the  property  being  devised 
to  trustees  upon  trust  for  sale  with  power  to 
give  rece^Uf  the  coneurrenee  of  the  cestui 
que  trusts  was  unnecessary. 

Mr.  Jedediah  Stmtt,  by  a  second  codicil 
to  his  will,  dated  the  25th  of  Septonber, 
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1854,  devised  his  Woodearos  estate  onto 
George  Henry  Stmtt  and  Walter  Evans, 
their  heirs  and  assigns,  upon  trust  for  the 
testator's  danghter,  Marianne  Fox,  for  her 
life  for  her  separate  nse  without  power  of 
anticipation,  and  after  her  death  in  case 
her  husband  should  snrvive  her,  upon  trust 
for  him  for  his  life,  and  after  the  death  of 
the  survivor  of  Marianne  Fox  and  her 
husband,  upon  trust  totsell  the  said  estate 
hj  pablic  anotion  or  private  contract,  with 
power  to  give  receipts  for  the  purchase 
money  thereof ;  and  the  testator  declared 
that  his  trustees  should  stand  possessed 
of  tiie  moneys  to  arise  by  any  sale  or  sales, 
after  payment  of  expenses,  upon  trust  for 
all  and  every  the  child  and  children  of  the 
testator's  said  daughter,  Marianne  Fox, 
who  should  be  living  at  the  death  of  the 
survivor  of  the  testator  and  of  the  said 
Marianne  Fox  and  her  husband,  and  who 
should  attain  the  age  of  twenty-one  years 
or  marry,  as  tenants  in  common,  if  more 
than  one,  and  also  the  issue  then  living, 
and  who  should  attain  the  age  of  twenty- 
one  years  or  marry,  of  any  child  or  chil- 
dren of  the  testator's  said  danghter, 
Marianne  Fox,  who  should  have  pre- 
viously  died  either  in  the  testator's  life- 
time or  after  his  decease,  such  issue 
through  all  theirdegrees  toiake  per  etirpet, 
and  if  more  than  one,  as  tenants  in  com- 
mon, such  share  or  shares  only  as  his,  her 
or  their  parent  or  respective  parents  wonld 
have  been  entitled  to  if  living. 

Walter  Evans  disclaimed  the  trusts  of 
the  will  and  codicils,  and  Ge<^  Henry 
Strutt  contracted  to  sell  the  Woodeaves 
estate  to  Sir  W.  Fitaherbert,  subject  to 
the  approval  of  the  Court,  under  the 
Leases  and  Sales  of  Settled  Estates  Act. 

Mr.  and  Mrs.  Fox  being  both  alive,  and 
having  six  children,  all  of  whom  had  at- 
tained twenty-one,  and  one  of  whom,  Mrs. 
Were,  was  married  and  had  two  in&nt 
children,  a  petition  under  the  Leases  and 
Sales  of  Settled  Estates  Act  was  pre- 
sented,  in  which  Henry  Stmtt,  Mr.  and 
Mrs.  Fox  and  five  of  their  children  were 
the  petitioners,  for  the  purpose  of  ob- 
taining tie  sanction  of  the  Court  to  the 
said  contract  and  of  appointing  a  new 
trustee.  Mr.  and  Mrs.  Were  were  made 
respondents  to  the  said  petition,  and 
Mr.  Were  accepted  service  thereof  on 


behalf  of  himsdf  and  his  vi&^  but  neither 
of  them  appeared  on  tlie  hearing  oC  the 
petition.  An  order  was  made  on  the  2l8t 
day  of  Jannazy,  1873,  approving  the  con- 
tract and  fwpointing  a  new  trustee,  and 
by  sndi  order  liberty  was  given  to  the 
petitioners  to  apply  in  chambers. 

On  the  hearing  of  the  petition,  tlie  at- 
tention of  the  Court  was  called  to  the  &ot 
that  Mrs.  Were  and  all  persons,  i£.  any, 
other  than  the  petitioners,  interested  in 
the  proceeds  of  the  propoised  sale,  were 
considered  to  be  snmciently  represented 
for  the  purpose  of  the  Leases  and  Sales 
of  Settled  Estates  Act  by  the  trustee. 

A  question  was  then  raised  by  the  pur- 
chaser, whether  or  not  the  order  so  made 
was  binding  as  against  Mrs.  Were  and 
her  children,  the  purchaser  insisting  that 
their  interests  were  not  affected  by  the 
said  order,  while  the  vendors  contended 
that  their  interests,  or  at  any  rate  the 
interests  of  Mrs.  Were's  children,  were 
snf&ciently  represented  by  Mr.  Stmtt. 

The  purchaser  being  willing  to  iqipear 
and  submit  to  the  jurisdiction,  a  summons 
was  on  the  18tii  day  of  March,  1873, 
taken  out  by  the  petitioners  and  the  new 
trustee,  that  the  purchaser  might  be 
ordered,  upon  the  due  execution  by  all 
proper  parties  of  a  conveyance  to  him  of 
the  hereditaments  comprised  in  the  con- 
tract, to  pay  or  secure  his  purchase  monqr, 
and  snch  snnunons  was  now  adjourned 
into  Coort. 

Mr.  F.  A.  Lewin,  for  the  petitioners, 
contended  that  all  proper  parties  were 
before  the  Court.  Tne  mterest  of  the  in- 
fant children  of  Mr.  and  Mrs.  Were  was 
contingent  npon  their  surviving  tiie  te- 
nants for  life,  and  persons  contingently 
interested  need  not  be  represented  upon  a 
sale  under  the  Leases  and  S^lee  of  Settled 
Estates  Act — 

Beioletf  v.  Carter,  88  Law  J.  Bep. 

(n.s.)  Chano.  92 ;  on  appeal,  ibid. 

283 ;  s.  c.  Law  Bra.  4  Chana  230 ; 

In  re  PoU't  Ettate,  Law  Bep.  W J(7. 

(1866)  p.  315 ;  s.  c.  15  W.  B.  29. 

Mr.  BadwM,  for  the  purchaser. — ^The 
gpronnd  of  the  judgment  in 

Beioley  v.  Carter  (vbi  eupra), 
was  that  there  was  no  one  could  say  he 
was    "the   person  whom   Mary  Green 
wonld  leave  her  heir-at-law ; "  and 
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I»  re  Potfi  Estate  (vM  «upro)  is  di- 
reetly  opposed  to  the  aathorities. 

Here  Uiere  are  children  of  Mrs.  Were 
actually  in  existence,  and  although  their 
interests  are  contingent,  their  consent  is 
capable  of  being  obtained,  and  they 
ooght  to  be  beSare  the  Court  or  they  will 
not  be  bound — 

Syr»  ▼.  Savnden,  4  Jnr.  N.S.  830 ; 
Ch-ey  V.  Jenkina,  26  Beav.  851 ; 
Qoodeu  V.  Wmams,  2  You.  &  C.C.C. 

595; 
Jm   n   Merry's    Settled  Estates,  86 
Law  J.  Bep.  (n.s.)  Chano.  168 ; 
8.  0. 16  W.  B.  807. 
At  all  events  the  porohaser  is  entitled 
to   require  that    these    infSfknt    children 
should  be  made  respondents,  and  consent 
to  the  order. 

Maukb,  V.C,  without  calling  for  a 
i^ply.  —  'This  is  a  question  raised  by  a 
summons,  whether  tiie  order  to  sell  an 
estate  under  the  Leases  and  Sales  of  Set> 
tied  Estates  Act  has  been  made  with  the 
neoenary  concurrence.  Now,  the  order 
for  sale  was  made  upon  a  petition  in 
which  the  concurring  parties  were  the 
devisees  upon  trust,  the  tenants  for  life 
and  fire  out  of  the  six  children  of  the 
tenants  for  life.  The  sixth  did  not  con. 
cor  on  that  occasion,  not  being  served, 
bot^  as  I  understand,  now  joins  in  the 
oonveyanoe  to  the  purohaser,  so  as  to  re- 
move all  difficulty  on  the  ground  of  want 
of  oanoarrenoe. 

The  objection  of  tiie  purehaser  is  that 
Ml*.  Were,  one  of  the  daughters,  has  in> 
ftot  children,  and  that  her  children  are 
not  made  parties.  Now  it  is  perfectly 
dear  that  no  child  of  Mrs.  Were  could 
have  any  interest  in  this  property,  unless 
that  child  should  survive  Mrs.  Were  her> 
adf,  and  also  the  grandfather  and  grand- 
mother who  are  the  tenants  for  life.  The 
mrviving  children  are  a  class  of  persons 
that  cannot  be  ascertained,  and  therefore 
tlie  case,  in  my  opinion,  &lls  within  the 
judgment  of  the  Lords  Justices  in  Beioley 
rTuarter  (wW  »upro),  where  their  Lord- 
ahips  overruled  the  Master  of  the  Bolls. 
In  that  case  property  was  settled  upon  a 
iroman  and  her  husband  for  life,  with 
remainder  on  such  trusts  as  she  should 
appoint,  and  upon  defiuUt  of  appointment, 


upon  trust  for  the  person  or  persons  who 
would  take  as  her  heirs-at-law.    There 
the  person  who  would  be  heir-at-law  could 
not  be  ascertained,  and  the  Master  of  the 
Bolls  held  that  there  was  not  the  neces- 
sary concurrence  under  the  1st  section  of 
the  Settled  Estates  Act,  and  therefore  the 
order  for  sale  was  invalid  ;  but  upon  ap- 
peal before  the  Lords  Justioes  Selj^n  and 
GifiJEird,  they  decided  that,  whilst  the  con- 
currence of  persons  who  could  be  ascer- 
tained to  have  an  interest  in  the  property 
was  required,  yet  as  they  could  not  tell 
who  the  heir-at-law  would  be  until  the 
lady  died,  the  concurrence  of  that  heir- 
at-mw  could  not  be  required ;  and  to  hold 
that  the  property  could  not  be  sold  without 
that  concurrence,  would  be  to  hold  that 
the  property  was  really  inalienable.     So 
here  in  the  present  case,  it  never  could 
be  ascertained  who  would  be  entitled  until 
the  death  of  the  tenant  for  life,  and  there- 
fore the  consequence  of  so  holding  would 
be,  as  pointed  out  by  the  Lords  Justices^ 
that  the  property  would  be  inalienable. 
Mr.  Badnall  says    the   concurrence    of 
these  children  ia  necessary,  because  they 
are  the  persons  who  might  become  en- 
titled.    To  that  argument  in  this  case 
there  are  two  fsixi.  objections;  first,  it 
has  been  decided  in  Be  PotPs  Estate 
(mM  supra),  that  where    property  has 
been  devjsed,  as  in  this  case,  to  trus- 
tees upon  trust  to  sell,  with  a  power 
of  giving  receipts,  that  it  is  not  necee- 
saiy  to  have  the  concurrence    of  any 
cesiuis  que  trust  whatsoever.     The  grand- 
children here  are  to  take  the  proper^  not 
as  an  estate,  but  as  money.    The  luster 
of  the  Bolls  himself  in  Be  Pott's  Estate 
{ubi  supra)  held  that  where  property  is 
devised  on  trust  to  sell,  it  is  not  necessary 
to  have  the  concurrence  or  the  consent  of 
the  eestuis  que  trust.    Therefore  I  should 
come  to  the  conclusion,  in  this  case,  that  if 
I  had  not  the  concurrence  of  any  child  or 
grandchild  of  Mrs.  Fox,  but  merely  the 
concurrence  of  Mr.  and  Mrs.  Fox  and  the 
ti-nstees,  I  should  have  the  consent  of  the 
pereons  necessary  %3  the  sale.    But  it 
happened  in  this  case  that,  there  being 
six  children,  by  way  of  being  perfectly 
safe,  five  out  of  the  six  children  are  made 
to  concur.    There  being,  then,  sufficient 
conouirenoe,  even  without  any  one  of  the 
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fire  oononrring,  certainly  with  the  fire 
there  most  be  so,  and  I  oome  to  the  oou' 
clasion  that  enough  has  been  done  here 
to  give  the  purchaser  a  good  title.  I 
understand,  moreover,  that  the  vendors 
are  ready  to  give  the  concurrence  of  the 
sixth  child.  I  follow  the  decision  of 
Beioley  v.  Carter  (vbi  svpra),  and  I  con- 
sider  that  it  is  not  the  duty  of  a  purchaser 
to  create  difficulties,  but  rather  to  assist 
to  remove  any  difficulties  that  exist. 
Therefore  I  will  gfive  my  formal  declara- 
tion that  the  necessary  concurrence  has 
been  obtained,  and  then  the  purchase 
money  will  be  dealt  with  accordingly. 


Solicitors — Vi.  W.  H.  Bishop,  for  the  vendors ; 
lb,  Heniy  l^rrell,  for  the  pnrcbaser. 


':"}' 


re  BCMSLET'S    SXTTLEO 
ESTATES. 


IfALIHS,  V.G. 

1873 
Jane  27, 

Pr<utie»-~8etaedEttaleiAet,  ss.  20, 28— 
Error  in  Advertisements — Oen.  Ord.  XU. 
liules  14,15 — Payment  of  Purchase  Motiey 
to  Tnuteet. 

In  a  petition  presented  under  the  Settled 
Estates  Act  for  the  sale  of  certain  devised 
estates,  the  testator  was  correctly  described 
as  of  Gotham,  in  the  county  of  "  Netting, 
ham,"  hut  in  the  advertisements  issued 
under  s.  20  of  the  Act,  and  Oen.  Ord.  XLI. 
rules  14, 15,  he  was  by  mistake  described  as 
of  Ooiham,  in  the  county  of  "  Middleseiii :  " 
— ^Held,  that  the  error  was  not  one  likely 
to  mislead,  and  that  therefore  the  ,irregu. 
larity  might  be  waived. 

The  will  contained  a  trust  for  sale  and 
division  of  the  proceeds,  hut  not  being  im- 
mediately  exercisable  by  the  trustees,  a 
sale  was  ordered  wider  the  above  Act  .*— 
Held,  that  the  proceeds  might  be  paid 
to  the  trustees,  instead  of  being  applied  as 
directed  by  se<^ion  23. 

Li  re  Morgan's  Settled  Estates  (Law 
Bep.  9  Eq.  687),  followed. 

This  was  a  petition  nnder  the  Leases 
and  Sales  of  Settled  Estates  Act  (19  & 
20  Vict.  o.  120),  for  the  sanction  of  the 


Court  to  the  sale  of  certain  real  estate  dc 
vised  by  the  will  of  H.  Hemsley  to  trus- 
tees upon  trust,  to  pay  out  of  the  income 
an  annuity  to  his  widow  during  her 
widowhood,  and,  subject  thereto,  upon 
trust  for  his  daughter  tor  life  for  her  sepa- 
rate use,  and  after  her  death  upon  trust 
for  sale,  and  to  divide  the  proceeds  of 
sale  among  his  daughter's  children  as 
therein  mentioned. 

The  petitioners  were  the  trustees  and 
the  several  persons  beneficially  inte- 
rested in  the  property.  In  the  petition 
the  testator  was  correctly  described  as  of 
Gotham,  in  the  county  of  "  Nottingham," 
but  in  the  advertisements  issued  m  pur- 
suance of  the  20th  section  of  the  Act  and 
Rules  14  &  15  of  Gen.  Ord.  XLL,  he  was 
by  mistake  described  as  of  Gotiiam,  in 
the  county  of  "  Middlesex." 

Mr.  Bevir,  for  the  petitioners,  sub- 
mitted that  the  error  was  not  one  Kkely 
to  mislead,  and  that  the  Court  might 
therefore  waive  the  irregfularity — 

In  re  BickneWs  Settled  Estates,  Law 
Bep.  14  Eq.  467; 

In  re  Whiteley's  Settled  Estates,  Law 
Rep.  8  Eq.  674. 
The  purchase  money  might  be  paid  to  the 
tmstees,  to  be  held  upon  the  trusts  of 
the  will,  instead  of  being  applied  as  di- 
rected by  section  23  of  the  Act — 

In  re  Morgan's  Settled  Estates,  Law 
Rep.  9  Eq.  587. 

Malins,  y.C,  said  it  was  a  mistake 
which  could  not  possibly  afiisct  anyone. 
All  the  parties  interested  were  petition- 
ers, and  nnder  all  the  circumstances  he 
should  make  the  order  asked  for,  and  the 
money  would  be  paid  to  the  trustees,  to 
be  held  by  them  upon  the  trusts  of  the 
will,  according  to  In^  re  Morgan' »  Settled 
Estates  (uhi  supra). 


Solicitors — Messrs.  Peacock  &  Ooddard,  agenta  for 
Messrs.  Thompson,  FhiUips  &  Evaiis,  Stamford, 
for  the  petitioners. 
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JissBX,  M.B. 
1873. 
Ifov.  6. 

Tduntary  Settlement — False  BeeUal — 
Svdum  pactum — Appointment  by  Deed— 
Tmwfer  of  Shares. 

A  m^trried  ivonian  exeetUed  a  voluntary 
Mement  containing  a  recital  that  she  had 
foid  2,000Z.  to  the  trustee  and  dedaring 
imti  of  the  mttn.  In  point  of  fad  she  had 
not  pcud  ofid  never  d*d  pay  any  money  to 
tk«  trustee.  The  trustee  also  executed  the 
deed: — Held,  that  neither  the  settlor  nor 
the  trustee  inetirred  any  obligation  whatever 
M  respect  of  ^e  2,000f. 

Shares  were  settled  on  trust  for  such  per- 
tons  as  A.  might  by  deed  or  iviU  appoint. 
A.  took  a  transfer  of  the  shares  into  her  own 
name  tn  the  ordinary  way,  executing  the 
iranrfer  under  hand  and  seal : — Held,  that 
tki*  amotmted  to  an  appointment  by  A.  in 
her  own  favour. 

FUteherY.  Green,  33  Beav.  426  (1864), 
egptained. 

The  bill  in  this  suit  was  filed  hj  3.  3. 
Marier,  one  of  the  next  of  kin  of  E.  M. 
Tommas,  deceased,  against  Robert  Tom- 
mas,  her  widower  and  administrator,  and 
Luke  Marler,  one  of  her  brothers,  who 
'wvs  the  trustee  of  the  settlement  herein- 
after mentioned. 

E.  M.  Tommas  was  formerly  the  wife  of 
George  Field,  deceased,  and  was  possessed 
of  ccmsiderable  separate  property,  indud- 
izig  100  shares  in  the  Bailway  Rolling 
Stock  Company,  which  were  standing  in 
the  name  of  Robert  Marler  as  tmstee 
for  her. 

During  the  life  of  George  Field  a  settle- 
ment bearing  date  the  8th  of  Jnne,  1865, 
■WBS  executed  by  E.  M.  Field,  and  also  by 
O«orge  Field,  Robert  Marler  and  Lnke 
Ujffler.  This  settlemen  t  recited,  amongst 
other  things,  that  Mrs  Field  was  entitled 
to  a  sum  of  2,000Z.  which  had  been  paid 
to  the  defendant,  Lnke  Marler,  imme- 
diately before  the  execution  of  the  settle- 
ment, and  by  the  settlement  itself  Robert 
Marler  and  Mr.  and  Mrs.  Field  were 
expressed  to  assign  the  shares  in  the  Rail- 
way Rolling  Stock  Company  to  the  de- 
fendant. Lake  Marler,  and  it  was  declared 
that  Lnke  Marler  should  stand  possessed 
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of  the  2,0002.,  and  also  of  the  premises 
thereby  assigned  to  him  on  trust  for  Mrs. 
Field  for  life  for  her  separate  use,  and 
after  her  death  in  trust  for  such  person  or 
persons,  and  to  and  for  such  ends,  intents 
and  purposes  as  the  said  E.  M.  Field 
should,  whether  covert  or  sole,  by  any 
deed  to  be  by  ier  duly  executed,  or  by 
will  direct  or  appoint,  and  in  de&ult  of 
appointment  for  her  children,  and  if  no 
children,  which  happened,  for  her  next  of 
kin  in  blood. 

The  recital  that  2,O0OZ.  had  been  paid 
to  Luke  Marler  was  untrue.  No  money 
had  been  paid  to  him  at  the  time  and  no 
money  was  ever  paid  to  him  afterwards. 

George  Field  died  on  the  15th  of  Jnne, 
1865,  without  leaving  any  issue,  and  on 
the  29th  of  July,  1865,  Robert  Marler 
transferred  the  100  shares  in  the  Railway 
RoUing  Stock  Company  to  E.  M.  Field 
herself.  It  was  admitted  that  this  trans- 
fer was  in  the  ordinary  form,  that  it 
bore  Mrs.  Field's  signature  with  a  seal 
against  it,  and  an  attestation  clause  signed 
by  a  witness  commencing  with  the  words 
"  signed,  sealed  and  delivered."  It  was 
stated  in  Court  that  there  was  a  liability 
on  the  shares. 

On  the  29th  of  May,  1871,  E.  M.  Field 
married  the  defendant,  R.  Tommas,  and 
on  the  20th  of  January,  1872,  she  died 
intestate  and  without  leaving  issue,  and 
shortly  afterwards  R.  Tommas  took  out 
administration  to  her.  The  shares  were 
still  standing  in  her  name. 

The  bill  set  up  a  claim  to  the  shares  on 
behalf  of  the  next  of  kin  of  the  late  Mrs. 
Tommas,  and  also  claimed  to  have  the 
2,000!.  raised  out  of  her  assets,  and  sought 
to  fix  Luke  Marler  with  liability  to  make 
good  that  sum  in  case  of  a  deficiency  of 
assets  of  Mrs.  Tommas. 

The  settlement  had  comprised  also  a 
leasehold  house  and  some  furniture,  about 
which  no  question  was  raised.  According 
to  the  statements  in  the  bill  it  appeared 
that  the  next  of  kin  of  Mrs.  Tommas  were 
nnmerous.  The  plaintiff  claimed  a  forty* 
ninth  share. 

The  defendant,  R.  Tommas,  by  his  an* 
Bwer,  besides  raising  the  point  on  which 
the  case  was  decided,  submitted  that  the 
settlement  of  the  shares  was  never  com- 
pleted, bat  as  his  counsel  were  not  called 
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upon,  this  point  was  not  brought  to  the 

attention  of  the  Court. 

[On  this  point  see 
MUroy  y.  Lord,  4  De  Gex,  F.  &  J.  264  ;- 
8.  c.  31  Law  J.  Rep.  (n.s.)  Chanc. 
798  (1862).] 

Sir  B.  BaggaUay  and  Mr.  E.  A.  Madley, 
for  the  plaintiff. — As  to  the  appointment, 
Lord  Eldon  expressed  his  opinion  in 

Ellison,  V.  EaUon,  6  Vee.  666 ;  s.  c. 
1  W.  &  T.  L.  C.  Eq.  3rd  ed.  223 
(1802), 
that  an  act  could  not  be  considered  as  an 
appointment  unless  it  numifested  an  in- 
tention to  appoint. 

We  rely  on 

Fletcher  y.  Green,  33Beav.  426  (1864), 
the  head  note  of  which  is — 

"  Trust  money  was  settled  on  a  married 
woman  for  life,  for  her  separate  use,  with- 
out power  of  anticipation,  but  with  power 
to  her  to  appoint  the  capital  after  her 
death  by  deed.  The  trustees  lent  part  of 
the  trust  money  to  the  husband  on  mort- 
gage, and  she  consented  to  the  investment 
by  the  mortgage  deed.  Part  of  the  trust 
money  having  thereby  been  lost : — Held, 
that  the  wife  had  not,  by  executing  the 
deed,  appointed  the  reversion  so  as  to  make 
it  liable  for  the  loss." 

[Thk  Master  op  the  Rolls  on  looking 
into  this  case  observed  that  the'  married 
woman  was  alive  at  the  time  the  bill  was 
filed,  and  that  no  question  could  arise  as 
to  the  reversion,  but  all  that  was  decided 
was  that  the  trustees  were  bound  to  re- 
place the  fund  while  the  restraint  on 
anticipation  lasted.] 

Counsel  proceed  to  cite 
Betthy.  Seymour,  4>'BaBa.26Z  (1828), 
where  a  widow  being  executrix  and  tenant 
for  life  of  the  estate,  with  a  power  of 
appointment  over  a  moiety,  sold  some 
consols  which  constituted  nearly  the  whole 
of  the  estate  and  invested  the  proceeds  in 
Long  Annuities,  and  this  was  held  not  to 
amount  to  an  exercise  of  her  power.  And 
EugJies  v.  Wells,  9  Hare  749  (1852), 
where  a  married  woman  having  a  power 
to  appoint  funds  by  deed,  with  her  hus- 
band's consent,  attested  by  two  witnesses, 
executed  a  power  of  attorney  to  deal  with 
the  funds  with  the  required  formalities, 
and  that  was  held  not  to  be  an  execution 
of  the  power. 


Also 
Broohman  v.  Hales,  2  Ves.  &  B.  45 
(1813), 
where  a  lady,  tenant  for  life  of  a  lease 
with  a  general  power  of  appointment, 
took  a  renewal  in  her  own  name,  and 
it  was  held  not  to  be  an  exercise  of  the 
power. 

As  to  the  2,0002.,  they  submitted  that 
the  trostee  became  liable  by  executing  the 
deed,  and  the  lady  became  liable  to  in- 
demnify him. 

Mr.  Fry  and  Mr.  Bede,  for  Mr.  Tommas, 
and 

Mr.  SouthgcUe  and  Mr.  Alfred  Smith, 
for  Luke  Marler,  were  not  called  upon. 
But  after  the  judgment  was  delivered 
ilfr.  Sotithgate  mentioned  the  case  of  . 
Gaston  y.  Frankum,  2  De  C^x  &  8. 
561  (1848), 
as  one  on  which  he  had  intended  to  rely. 

The  Master  of  the  Rolls. — This  is  a 
bill  really  filed  under  very  extraordinary 
notions  as  to  the  rights  of  a  volunteer.  A 
married  lady  promised  to  settle  2,000{. 
out  of  property  belonging  to  her  for  her 
separate  use.  The  settlement  was  to  be 
on  herself  for  life,  with  remainder  as  she 
might  by  deed  or  will  appoint,  and  in  de> 
fault  for  her  children,  and  if  she  had  no 
children  for  her  next  of  kin.  A  few  days 
afterwards  her  husband  died,  and  as  there 
were  no  children  there  was  no  longer  any 
occasion  for  a  settlement,  and  she  there- 
fore did  not  pay  the  money  to  the  person 
named  trustee.  Now,  one  of  the  next 
of  kin  imagines  that  he  can  enforce  against 
the  assets  of  the  lady  this  voluntary  agree- 
ment to  settle  2,0002.  1  need  hardly  say 
that  no  such  claim  can  be  entertained. 

Then  the  second  claim  is  this — there 
were  shares  belonging  to  the  lady  held  by 
a  trustee  for  her  separate  use,  and  these 
were  expressed  to  be  included  in  the  settle- 
ment. Then  after  her  husband's  death 
she  took  a  transfer  of  these  shares  into 
her  own  name,  and  I  am  told  that  that  is 
not  a  sufBcient  execution  of  the  power, 
though  it  was  a  general  power  to  appoint 
to  such  persons  as  she  might  think  fit, 
and  was  exercisable  by  deed,  and  the 
transfer  was  made  by  a  deed  which  she 
executed.  She  thereby,  in  effect,  by  deed 
directed  the  shares  to  be  transferred  to 
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herself.  Sbe  cannot  hare  intended  to 
keep  up  the  settlement,  since  this  transfer 
was  contraiy  to  the  trusts  of  it,  for  nnder 
it  she  oaght  not  to  have  had  the  shares 
transferred  into  her  own  name,  bat  into 
the  name  of  the  trustee  of  the  settlement. 
The  fact  was  that  she  had  a  general  power 
of  appointment,  and  the  settlement  was  no 
longer  wanted,  and  she  therefore  took  the 
pn^ierty  into  her  own  keeping.  There 
was  in  the  nature  of  the  transaction  suffi- 
cient evidence  that  she  meant  to  do  ex- 
aeOj  what  she  did.  I  consider  the  shares 
were  validlj  appointed  to  herself. 

Now,  the  defendant,  Luke  Marler,  is 
made  a  party  to  make  him  liable  for  the 
2,0OOZ.  and  the  shares,  and  I  dismiss  the 
bill  against  him  with  costs.  As  to  the 
rest  of  the  relief  asked  for  I  feel  some 
hesitation.  It  appears,  unluckily  for  the 
other  parties  interested,  that  a  house  of 
small  value  and  some  fdmiture  have  to  be 
divided  amongst  various  persons  in  forty- 
nine  shares,  and  the  Court  will  have  to 
find  out  who  are  entitled  and  in  what 
proportions.  And  I  cannot  help  regretting 
that  the  result  of  the  decree  I  am  about  to 
make  will  exhaust  this  estate  in  costs.  I 
suppose  I  must  direct  an  enquiry  in  cham- 
bers as  to  who  are  entitled  to  this  property 
and  how  it  ought  to  be  divided. 

SoUeiton — ^Mnras.  Robinson  &  Freston,  ngents  for 
Mr.  Alexander  HarriBon,  Birmingham,  for  the 
plaintiff;  Hessrs.  HathewB  &  Mathews,  agents 
for  Messrs.  Mathevs  &  Smith,  Birmingham,  for 
the  defendant,  R.  Tommas. 
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MALtHS,  V.O. 

1873.  >  BILWAT  V.  DAVIS. 

June  23. 

Foregt  of  Dean — Free  Miner — Oraut  of 
Galea — Bight  to — Exhaustion  ofOale — 1  Sf 
2  Vict.  e.  43.  ».  61. 

A  gale  to  rewk  a  coal  mine  is  "  exhausted" 
mthm  the  meaning  q/"  1  ^  2  Tict.  c.  43.  ». 
61,  tehen  there  is  not  enough  cpal  left  in  it 
to  make  it  worth  working. 

The  bin  in  this  suit  was  filed  by  John 
'BBwaj,  a  registered  free  miner  of  the 
hundred  of  St.  Briavel's,  in  the  county 


of  Gloucester,  who  was  as  such  entitled 
to  obtain  grants  of  "  gales  "  for  working 
coals  in  the  Forest  of  Dean,  and  it  prayed 
for  a  declaration  that  the  defendant,  James 
Davis,  another  registered  free  miner,  was 
not  entitled  to  have  any  further  gale 
granted  him  by  the  gaveller  or  depniy 
gaveller  of  the  forest,  until  one  or  more 
of  three  gales  of  which  he  was  already 
g^ntee  should  be  worked  out  or  ex- 
hausted of  its  ore,  and  for  an  injunction 
to  restrain  him  from  prosecuting  an  ap- 
plication for  or  accepting  any  new  gale. 

It  appeared  that  the  soil  and  minerals  of 
the  Forest  of  Dean  are  vested  in  the  Crown, 
subject  to  certain  privileges  claimed  by 
the  free  miners.  From  time  immemorial 
these  persons,  who  must  be  males  of 
twenty-one  years  of  age,  bom  and  abiding 
within  the  hundred  of  St.  Briavel's,  and 
having  worked  a  year  and  a  day  in  a  coal 
or  iron  mine,  have  enjoyed  the  right  of 
working  the  coal  and  iron  mines  in  the 
Forest  of  Dean,  subject  to  the  license  of  the 
gaveller  or  deputy  gaveller  of  the  forest,  and 
to  the  payment  of  an  anntial  galeage  rent 
to  the  Crown.  In  ancient  times  the  cus- 
toms and  practices  of  the  free  miners 
were  regulated  by  a  court  or  jury  of  free 
miners,  who  met  at  the  speech  house  in 
the  centre  of  the  forest,  and  in  more  mo- 
dem times  various  Acts  of  Parliament  in 
relation  thereto  have  been  passed,  from  the 
reign  of  King  Charles  I.  downwards.  The 
principal  of  these  Acts  is  1  &  2  Vict.  c. 
43,  which  provided  for  the  ascertainment 
and  register  of  persons  entitled  to  be  con- 
sidered free  miners,  appointed  "  The  Dean 
Forest  Mining  Commission,"  and  regu- 
lated the  granting  of  gales  to  open  mines 
within  the  forest,  to  which  the  registered 
free  miners  were  to  have  the  exclusive 
right ;  and  this  Act,  in  the  Gist  section, 
enacted  as  follows — 

"  That  no  free  miner,  except  under  the 
award  of  the  Commis8ioners,shall  hereafter 
be  entitled  to  have  more  than  three  gales 
awarded  to  him  at  any  one  time,  and  not- 
withstanding he  may  have  applied  in 
writing  for  more  than  three  gales ;  nor 
shall  any  free  miner  have  any  other  gale 
gpranted  to  him  by  the  said  gaveller  or  de- 
puty gaveller  until  one  or  more  of  the 
said  three  gales  shall  be  exhausted,  and 
notwithstanding  the  said  gale  or  gales 
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may  have  been  disposed  of  to  any  other 
person  or  persons  whomsoever." 

It  was  not  disputed  that  the  defendant 
had  had  three  gales  granted  to  him,  and 
the  only  question  was,  whether  one  of  these 
three,  the  Speedwell  Little  Delf  Colliery, 
had  not  been  "  ezhansted "  within  the 
meaning  of  the  above  section.  The  de> 
fendant  had  applied  for  a  fourth  gale  to 
be  granted  to  him,  and  the  plaintiff  having 
also  subsequently  applied  for  the  same 
gale,  and  his  claim  to  a  grant  being 
(subject  to  the  defendant's  right)  prior 
to  that  of  any  other  free  miner,  he  ob- 
jected  to  any  grant  being  made  to  the 
defendant,  on  the  ground  that  neither 
of  the  gales  previously  granted  to  the 
defendant  had  been  "  exhausted  "  within 
the  meaning  of  the  61st  section  of  the 
above-mentioned  Act 

The  deputy  gaveller  having  given  the 
plaintiff  notice  of  his  intention  to  accede 
to  the  defendant's  application,  the  plain- 
tiff then  filed  the  present  bill. 

It  appeared  by  the  defendant's  evi- 
dence that  he  attempted  to  work  the 
Speedwell  Ldttle  Delf  Colliery  by  means 
01  a  company  established  for  uie  pur- 
pose, but  finding  that  there  was  not  suf- 
ficient coal  in  the  colliery  to  make  it 
worth  the  working,  he  surrendered  the 
gale  to  the  deputy  gaveller  in  the  year 
1850,  and  the  surrender  was  accepted. 

The  plaintiff  now  moved  for  an  injunc- 
tion as  prayed  for  in  this  bill. 

Mr.  Cotton  and  Mr.  Cookson,  for  the 
plaintiff,  in  support  of  the  motion. — ^As 
between  galee  and  galee,  the  6l8t  section 
of  the  Act  1  &  2  Vict.  c.  43,  must  be 
strictly  construed,  and  the  defendant  can 
have  no  fourth  gale  granted  to  him  until 
one  of  the  three  gales  already  granted  to 
him  has  been  exhausted.  The  only  ques- 
tion here  is,  whether  the  Little  Speedwell 
gale  has  been  exhausted  within  the  mean- 
ing of  the  section.  Now  it  is  not  the  in- 
terest of  the  galee  in  the  gale,  but  the 
gale  itself,  i.  e.  the  coal  in  the  gale,  which 
must  be  exhausted ;  and  it  does  not  appear 
from  the  evidence  that  the  coal  in  the 
Speedwell  Colliery  has  been  worked  out 
and  exhausted.  All  that  appears  is  that 
the  defendant  partially  worked  it,  found 
that  working  it  would  not  pay,  and  then 
surrendered  it  without  having  worked  it 


out.  As  between  galee  and  galee  this 
cannot  be  an  exhaustion  within  the  mean, 
ing  of  the  Act,  which  oould  not  have  in- 
tended that  when  a  miner  had  applied 
for  a  particular  gale  and  prooured  a  grant 
of  it,  he  should  be  able  to  give  it  up,  and 
to  get  one  which  might  turn  out  more 
profitable,  without  first  bona  fide  working 
out  the  one  already  granted. 

Mr.  Olasse  and  Mr.  J.  Q.  Wood  were 
not  called  upon. 

Malins,  y.C. — ^This  case  raises  a  ques- 
tion   affecting    the    somewhat     curious 
rights  of  the  free  miners  of  the  Forest  of 
Dean.     To  be  a  "free  miner"   a  person 
must  be  a  male  of  twenty-one  years  of 
age,  bom  and  abiding  within  tiao  hun- 
dred of  St.  Briavel's,  and  have  worked 
for  a  year  and  a  day  in  an  iron  or  coal 
mine.     When  all  these  requisites  concur, 
the  free  miner  has  a  right  to  apply  for 
a   grant   of    "  gales,"   and    the   grants 
are  generally  made  in  priority  of  appli- 
cation, the  applications  usually  specifying 
the  precise  spot  for  which  the  application 
is  nuMie.    These  grants  or  gales  are  gene- 
rally very  valuable,  and    the    grantees 
&eqaently  sell  their  grants  to  capitalists, 
or  to  companies,  who,  by  reason  of  their 
capital,  are   better  able  to  work  them. 
Accordingly,  in  order  to  prevent  one  free 
miner  from  engrossing  too  much  of  the 
forest,  the  61st  section  of  the  Act  was 
passed.    Now  the  question  arises  between 
the    defendant,   James    Davies,  who,    it 
appears,    had    three    gales    granted    to 
him  in  the  year  1843,  and  the  plaintifi^ 
John  Eillway,  who  is  also  a  firee  miner,  and 
who  is  entitled,  in  case  the  defendant  has 
no  right  to  a  fourth  gale,  in  priority  to 
all  other  applicants.     It  appears  that  in 
the  year  1853  the  defendant  found  that 
one  of  the  g^ales  which  had  been  granted  to 
him  could  not  be  worked  at  a  profit,  and 
he  accordingly  gave  notice  to  the  deputy 
gaveller  that  he  would  surrender  the  gale, 
as  it  was  not  worth  working ;  iChd  that 
surrender  was  duly  accepted  by  the  de- 
puty  gaveller.     Having  thus  surrendered 
one  of  his  three  gales,  he  remains  as  the 
grantee  of  two  only.     But  the  plaintifiT 
says,  "  Yon  cannot  stand  in  my  way,  be- 
cause you  have  had  three  gales  granted 
to  yon,  none  of  which  have   b^  eX" 
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haosted  ; "  and  the  only  qoestion  is,  has 
the  defendant  exhausted  one  of  his  gales 
within  the  meaning  of  the  Act.  Now  a 
coal  mine  is,  in  my  opinion,  "  ezhaosted  " 
when  iliere  is  not  sufficient  coal  left  to 
make  it  worth  while  to  work  it.  Upon 
this  point  the  evidence  satisfies  me  that 
a  bona  fide  attempt  was  made  by  the  de> 
fendant  to  work  the  Speedwell  ^e ;  that 
be  found  it  was  not  worth  whUe  to  oon> 
tinae  the  working ;  and  that  he  surren- 
dered the  gale  by  giving  notice  in  due 
form  to  the  gaveller  that  he  would  give 
it  np.  That  gale  was,  therefore,  in  my 
(pinion,  "ezluasted"  within  the  mean- 
ing of  the  61st  section  of  the  Act.  It  is 
moreover  a  material  point  in  the  defen- 
dant's &voar  that  the  deputy  gaveller 
accepted  his  surrender,  which  that  officer 
ought  not  to  have  done  unless  he  was 
satisBed  that  the  coal  could  not  be  worked 
at  a  profit.  That  being  so,  the  defendant 
is  now  only  a  grantee  of  two  gales,  and 
as  such  is  entitled  to  a  third.  The  motion, 
therefore,  cannot  be  entertained.  The 
costs  will  be  costs  in  the  cause. 


SoliciUin — Mesan.  Wsterhotue  8c  Winterbotham, 
agsDts  for  Mr.  M.  F.  Carter,  Newnbam,  for 
l^untiff;  Messrs.  Peacock  &  Qoddard,  agents 
for  Heasrs.  Smith  &  Son,  Nevnham,  for  defen- 
dant. 


Hau.,  V.C.I 

1873.         >  WATTS  V.  WATTS. 

Nor.  19.  J 

wait  Aei—1  Viet.  c.  26.  s.  2S— Adeemed 
Devise — Bentg. 

Where  a  tettator  had  epecijiedUAj  devised 
certain  lands,  hut  notice  to  treat  as  to  such 
lands  was  served  by  a  raUtoay  company  and 
the  purchase-money  fixed  in  his  l^etime,  so 
that  the  devise  was  adeemed : — Held,  that 
the  rents  received  between  the  death  of  tes- 
tator and  the  oonoeyance  of  the  property 
passed  to  the  devisee. 

William  Watts,  by  his  wiQ  dated  the 
6th  day  of  Sq>tembar,  1859,  bequeathed 
as  foUowa — 

*'  I  bequeath  to  my  siater,  Ann  Watts, 
her  ezeoutoTB,  administrators  and  assigns, 
my  two  leasehold  houses,  Nos.  6  and  6, 


Barossa  Terrace,  Cambridge  Heath,  with 
their  appurtenances,  she  indemnifying  my 
general  estate  against  the  lessee's  liabili- 
ties in  respect  thereof." 

In  the  month  of  June,  18(35,  the  Qreat 
Eastern  Railway  Company,  under  their 
compulsory  powers,  served  the  testator 
with  the  usual  notice  to  treat  for  the  pur- 
chase of  the  two  leaseholds. 

In  March,  1867,  the  testator's  surveyor 
settled  with  the  company's  surveyor  the 
amount  of  purchase  and  compensation 
money  to  be  paid  to  the  testator. 

The  testator  died  in  the  month  of  Feb- 
ruary, 1869,  and  the  will  was,  on  the 
25th  February,  1869,  proved  by  the  sole 
executrix.  On  the  4th  of  January,  1870, 
the  contract  was  signed  by  the  executrix, 
and  by  the  agent  of  the  company ;  and  in 
April,  1870,  the  purchase  was  completed. 

The  legatee,  Ann  Watts,  filed  a  bill  for 
administration  against  the  executrix,  and 
contended,  first,  that  the  property  re- 
mained unconverted  at  the  time  of  the 
testator's  death,  and  as  such  passed  to 
her  by  his  will ;  secondly,  that,  even  if  it 
should  be  held  that  there  was  a  binding 
contract  for  sale  and  a  conversion  pre- 
viously to  the  testator's  decease,  she  was 
still  entitled  to  the  purchase-money,  on 
the  ground  that  such  bequest  as  aforesaid 
passed  whatever  interest  the  testator  had 
therein  at  the  time  of  his  decease. 

Mr.  Aborts,  for  the  plaintiff,  contended, 
first,  that  there  was  no  completed  contract, 
and  therefore  no  ademption ;  secondly,  at 
any  rate  the  rents,  until  the  completion  of 
the  purchase,  would  pass,  under  section 
23  of  the  Wills  Act— 

Tmotdey  v.  BedweH,  14  Vea.  690 ; 
Stat.  1  Vict.  c.  26.  s.  23. 

Mr.  Dickinson  and  Mr.  Woodroffe,  for 
the  executrix,  contended,  first,  on  the 
authority  of 

Haynes  v.  Eaynes,  1  Dr.  &  8.  426 ; 
s.  c.  30  Law  J.  Bep.  (n.s.)  Chano. 
578, 
that  the  purchase-money  and  rents 
accrued  since  the  testator's  death  formed 
part  of  his  residuary  estate,  for  that  a 
complete  contract,  enforceable  on  either 
side,  ensued  on  the  price  being  fixed,  and 
the  effect  of  this  was  absolutely  to  convert 
the  property,  not  only  as  between  vendor 
and  purchaser,  but  as  regarded  the  rights 
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of  other  parKee,  and  notwithstanding  that 
the  vendor  had  in  fact  no  option  hat  to 
sell ;  secondly,  that  as  there  was  thns  a 
complete  ademption  of  the  snhject>matter 
of  uie  heqnest,  the  testator  retained 
nothing  to  heqneath  except  the  legal 
estate  of  which  he  was  a  trustee  for  tiae 
pnrchaser,  and  the  rents  were  part  of  the 
property  adeemed. 

Hai.1^  V.C,  after  deciding  on  the  first 
point,  that  the  case  was  governed 
by  Haynes  v.  Haynes  (libi  supra),  and 
that  the  contract  was  sufficiently  complete 
to  adeem  the  bequest,  said  that  there  was 
no  very  satisfactory  authority  as  regarded 
the  rents  received  snbseqnently  to  the 
testator's  death,  bat  on  the  whole,  as 
there  was  no  time  fixed  for  completion  of 
the  contract,  he  considered  that  the  rents 
might  be  considered  as  an  interest  remain- 
ing in  the  testator  disposable  by  his  will, 
and  that  the  plaintiff  was  entitled  to 
them. 


Solicitors — ^Messrs.  Lewis  &  Lewis,  for  plaintiff; 
Mr.  Robert  Voss,  for  execntriz. 


Malins,  V.0.1 

1873.        >  greenwood  v.  wadswokth. 
Jane  5.     J 

Burial  Acta— 18  ^  19  Vict.  c.  128.  ».  9 
— New  Burial  Ground — Dwelling  name. 

The  promtiont  of  g.  9  of  the  18  ^  19 
Viet.  e.  128,  whereby  it  is  enacted  that  no 
ground  not  already  used  as  or  appropriated 
for  a  cemetery  shaU  be  used  for  burials 
under  the  Act  of  15  §f  16  Viet.  c.  85,  or 
that  Act,  within  the  distance  of  100  yards 
from  any  dwelling-hotue,  tmthout  the  eon- 
sent  in  writing  of  the  owner  lessee  and  oc- 
cupier, are  general  provisions,  and  apply 
to  all  new  burial  grounds,  whether  paro- 
chial or  non-parochial. 

This  was  a  motion  on  behalf  of  the 
plaintiffs,  the  owners  of  a  piece  of  ground 
at  Rawden,  in  the  county  of  York,  upon 
which  two  dwelling-houses  were  situated, 
for  an  injunction  to  restrain  the  defen- 
dants, the  trnstees  of  a  Baptist  chapel  at 
Rawden,  from  using  for  burials  any  part 


of  a  new  burial  gfronnd  recently  formed  by 
them,  which  should  be  within  100  yards 
of  the  houses  in  question,  withoat  the 
consent  in  writing  of  the  plaintiff. 

The  chapel  and  the  old  burial  ground 
were  separated  from  the  houses  in  ques- 
tion by  a  narrow  lane,  and  were  more 
than  100  yards  distant  from  them,  but 
the  new  burial  groimd,  which  was  a  con- 
tinuation of  the  old  one,  and  sloped  down- 
wards towards  the  plaintiff's  houses,  was 
within  that  distance. 

In  April,  1872,  the  plaintiffs  ascer- 
tained that  the  Secretary  of  State  for  the 
Home  Department  had  signified  his  ap- 
proval of  the  proposed  new  burial  g^und. 
The  plaintiffs  tnereupon  communicated 
with  the  Home  Office,  and  received  the 
following  answer — 

"■WhitehaU,  16th  May,  1872. 

"  Gentlemen, — I  am  directed  by  Mr. 
Secretary  Bruoe  to  acknowledge  the  re- 
ceipt of  your  letter  of  the  13th  instant, 
and  to  inform  yon  in  reply  that  the  &ct 
of  the  site  of  the  proposed  burial  ground 
at  Rawden  being  approved  amounts  only 
to  the  removal  of  the  prohibition  to  esta- 
blish a  new  burial  ground  in  the  parish 
without  the  sanction  of  the  Secretary  of 
State,  and  does  not  interfere  with  the 
right  of  your  clients  to  take  such  steps  as 
they  may  be  advised  to  take,  with  a  view 
to  prevent  the  site  being  used  for  burial. 
"  I  am.  Gentlemen, 

"  Your  obedient  servant, 

"A.P.  0.  Liddell. 
"Messrs.  J.  4  J.  R.  W.  Thompson, 
Bradford,  Yorks." 

After  some  fruitless  negotiations,  the 
plaintiffs  filed  the  present  bill,  and  now 
moved  in  the  terms  mentioned  above  for 
an  injtmction.  The  Acts  of  Parliament 
affecting  the  question  are  the  15  &  16 
Vict.  c.  85  ;  16  &  17  Vict.  o.  134;  17  & 
18  Vict.  c.  87 ;  and  18  &  19  Vict.  c.  128 ; 
and  the  following  are  the  most  material 
clauses  of  those  Acts — 

By  the  9th  section  of  15  A  16  Vict, 
c.  85,  it  is  enacted  that — 

"No  new  burial  ground  or  cemetery 
(parochial  or  non-parochial)  shall  be  pro- 
vided and  used  in  the  metropolis,  or  with- 
in two  miles  of  any  part  thereof  withoat 
the  previous  approval  of  one  of  her  Ma- 
jesty's Principal  Secretaries  of  State." 
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And  by  the  latter  part  of  the  25th  sec- 
tion, it  is  enacted  that — 

"No  ground  not  already  used  as,  or  ap- 
propriated for,  a  cemetery,  shall  be  appro- 
priated as  a  burial  ground,  or  as  an  addi- 
tion to  a  burial  ground,  under  this  Act, 
neurer  than  200  yards  to  any  dwelling, 
house,  without  the  consent  in  writing  of 
the  owner,  lessee  and  occupier  of  such 
dwelling-house. ' ' 

By  the  let  section  of  16  &  17  Yiot  c. 
134,  it  is  in  effect  enacted  that,  in  case 
it  sbonld  appear,  for  the  protection  of  the 
poblic  health,  that  in  any  city  or  town,  or 
within  any  other  limits,  the  opening  of 
any  new  burial  ground  without  the  ap- 
proval of  the  Secretary  of  State  sboidd 
be  prohibited,  or  that  burials  should  be 
either  wholly  or  partially  discontinued,  it 
should  be  lawful  for  her  Majesty,  by  the 
advice  of  her  Privy  Council,  to  order  that 
no  new  burial  ground  should  be  opened 
without  such  approval,  or  that  burials 
aboold  be  wholly  or  partially  discontinued 
in  sach  city  or  town,  or  within  such  limits. 

Bj  the  7th  section  of  the  same  Act,  it  is 
enacted  that^ 

"  All  the  provisions  in  the  said  Act, 
15  A  16  Vict.  c.  85,  &om  section  10  to 
section  42  (both  inclusive)  of  the  said 
Act,  and  also  in  sections  44,  50,  51  and 
52  of  the  said  Act,  shall  extend  and  be 
fptieable  to  and  in  respect  of  any  parish 
not  in  the  metropolis." 

By  the  12th  section  of  17  &  18  Vict.  c. 
67,  after   providing    that  the  clause  in 

15  ie  16  Vict.,  forbidding  the  appro- 
priation of  ground  within  200  yards  of  a 
dwelling-house  as  a  burial  ground  or  an 
addition  thereto,  should  not  extend  to  any 
burial  ground  provided  under  that  or  the 
present  Act,  it  is  enacted,  "That  no  ground 
not  already  used  as  or  appropriated  for 
a  cemetery  shall  be  appropriated  under 
the  said  Act  of  last  session  and  this 
Act,  or  either  of  them,  as  a  burial  ground, 
or  as  an  addition  to  a  burial  ground,  nearer 
than  100  yards,  without  such  consent  as 
aforesaid." 

By  the  9th  section  of  18  &  19  Vict.  c. 
128,  after  repealing  the  above-mentioned 
latter  part  of  the  25th  section  of  the  15  & 

16  Vict.  c.  85,  it  is  enacted  that  no 
gronnd  not  already  used  or  appropriated 
m  a  cemetery  shall  be  nsed  for  bnriaJs 


under  the  said  Act  or  this  Act  within  the 
distance  of  100  yards  firom  any  dwelling* 
house,  without  such  consent  as  aforesaid. 

And  by  the  21st  section  it  is  enacted, 
that  "  the  said  Acts  of  the  15  &  16,  16 
4  17,  and  17  &  18  Vict,  and  this  Act, 
shall  be  read  and  construed  together  as  one 
Act." 

Mr.  Pearson  and  Mr.  Oraham  Heuiings, 
for  the  plaintiffs,  in  support  of  the  mo- 
tion, after  referring  to  the  foregoing  pro- 
visions, were  stopped  by  the  Vioe-Chan- 
cellor. 

Mr.  Cotton  and  Mr.  W.  Barber,  for  the 
defendants. — The  new  burial  ground  of 
the  defendants  is  a  private  non-parochial 
burial  ground,  intended  not  as  a  burying 
place  for  the  use  of  the  public  in  general, 
but  only  for  the  use  of  the  members  of 
the  particular  sect  to  which  the  defend- 
ants belong ;  and  the  Burial  Acts,  refer- 
ring as  they  do  only  to  public  buiying 
grounds,  have  no  application  to  the  pre- 
sent case. 

Mr.  Pearson,  in  reply. 

Malinb,  V.C,  said  that  the  question 
raised  in  this  case  was  a  very  important 
one,  vis.,  whether  the  provisions  in  the 
Burial  Acts  that  no  ground  not  already 
nsed  for  a  burial  ground  shall  be  used  for 
burials  within  the  distance  of  100  yards 
from  a  dwelling-house  applied  to  aU  or 
only  to  {^rochial  burial  grounds.  The 
Burial  Acts  which  had  been  Mferred  to 
were  all  part  of  one  system,  and  had  one 
general  policy.  The  9th  section  of  15  & 
16  Vict.  c.  85,  applied  to  new  burial 
grounds,  whether  "  parochial  or  non-pa- 
rochial," that  is,  to  burial  grounds  of 
all  kinds,  and  the  wording  of  the  25th 
section  was  likewise  general.  These 
were  general  enactments,  and  his  Honour 
could  not  hold  that  it  was  the  intention 
of  the  Le^lature  that  the  restrictions 
should  apply  to  public  and  not  to  private 
burial  grounds. 

Again,  what  were  the  other  provisions 
of  these  Acts  P  It  was  admitted  that  an 
application  had  been  made  by  the  defen- 
dants under  these  Acts  to  the  Secretary 
of  State  to  send  over  an  inspector  to  in- 
spect and  report  upon  this  new  burial 
ground,  with  Uie  view  of  obtaining  his  ap' 
proval,  and  that  this  had  been  done.  Now 
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if  the  words  of  the  Act  were  to  be  re- 
Btricted  to  parochial  burial  groands  in  one 
case,  theymnst  be  restricted  in  the  other, 
'  and  nnless  the  Act  had  a  general  appli- 
cation, the  Secretaiy  of  State  had  not  the 
right,  which  the  defendants  admitted  him 
to  hare  had,  of  sending  down  the  inspector 
and  signifying  his  approval.  If  he  had 
the  right,  the  Act  was  a  general  one. 
The  100  yards  limit  had  been  introduced 
by  the  12th  section  of  17  &  18  Vict.  c. 
87,  and  the  application  of  it  had  been  ex- 
tended by  the  9th  section  of  18  &  19  Vict, 
c.  128.  Those  provisions''  are  general 
provisions,  and  as  the  defendants  proposed 
to  have  this  new  burial  ground  within 
100  jeltds  of  these  dwelUng-honses,  the 
injunction  must  go. 


Solicitora  —  Messrs.  Erans,  Foster  &  Kntter, 
agents  for  Messrs.  J.  &  J.  R.  W.  Thompson, 
Bradford,  for  plaintifiH  ;  Messrs.  Ridsdale,  Crad- 
dock  &  Bidsdale,  agents  for  Mr.  Thos.  Tnmer, 
Leeds,  for  defendants. 


} 


BEA7TIE  V.  lORD  EBUBT. 


was  required  for  the  defendants,  and  had 
dischai^ed  his  duty  by  so  deciding.  It 
was  not  a  question  of  principle,  and  the 
summons  must  be  disnussed. 

Solicitors — Mr.  A.  Dobie,  for  plaintiff;  Messrs. 
Baxter,  Rose  &  Norton,  for  defendants. 


Bacon,  V.C. 

1873. 

Nov.  8. 

Practice — Consolidated  Order,  40 — Tax- 
ing  Matter — IHaoretion. 

The  Court  refused  to  entertain  the  ques- 
tion whether  the  taxing  master  had  properly 
disaUowed  costs  of  separate  answers. 

The  taxing  master  allowed  several  de- 
fendants, directors  of  the  Union  Bank, 
the  costs  of  only  one  answer,  they  having 
severed  in  their  defence.  This  was  a  sum- 
mons to  review  the  taxation. 

Mr.  T.  A.  Roberts  took  the  prelimi- 
nanr  objection,  that  by  (Consolidated 
Order,  Bute  40,  the  matter  was  entirely 
within  the  province  of  the  taxing  master. 

Mr.  Bpeed,  for  the  summons,  said  the 
Court  had  a  general  controlling  power 
over  the  taxing  master,  and  this  was  a 
question  of  principle. 

Bacon,  Y.C,  said— The  Oeneral  Order 
had  imposed  the  dufy  of  deciding  the 
matter  on  the  taxing  master.  The  taxing 
master  had  decided  that  only  one  answer 


} 


LOBD  OOLCBBSTEBV.  LAW. 


Mauns,  y.G. 
1873. 
July.  5. 

Suitors'  Deposits — Interest  on — Chief 
Clerk  of  Queen's  Bench — Abolition  of  Office 
— Bight  to  retain  Deposits — Public  Moneys 
—Bight  of  Croum—i  Viet.  c.  30. 

The  Chief  Clerk  of  the  Court  of  King's 
Bench  was  the  custodian  of  mone^fs  depo- 
sited by  the  suitors  to  aunit  the  resuU  of 
actions,  and  invested  a  portion  of  them  w» 
exchequer  biUs.  When  the  late  Lord  EUen- 
borough  succeeded  to  the  office  in  1811,  he 
found  a  sum  of  5,0001.  so  invested.  He 
received  for  his  own  ben^  the  interest 
thereupon  until  the  report  of  the  committee 
of  the  House  of  Commons  on  sinecure  offices 
in  1834,  in  deferemce  to  which  he  received 
no  further  dividends,  but  caused  them  to  be 
carried  by  his  bankers  to  a  separate  ac- 
count. After  his  death  a  suit  was  insti- 
tuted to  administer  his  estate,  and  upon  a 
summons  taken  out  thereon,  it  teas  Iield, 
that  the  funds  thus  acctimuiated  formed  no 
part  of  his  estate,  but  must  be  treated  as 
public  moneys,  and  that  the  Groum,  in  right 
of  the  public,  was  eniiiled  to  reoeioe  them. 

Adjourned  summons. 

This  suit  was  instituted  by  Lord  Col- 
chester and  Sir  Robert  Dallas,  the  exe- 
cutors of  the  late  Earl  of  Ellenborough, 
who  died  on  December  22nd,  1871,  to 
have  the  trusts  of  his  will  administered 
under  the  direction  of  the  Court;  and, 
in  the  course  of  such  administration,  a 
question  arose  as  to  the  right  of  the  exe- 
cutors to  certain  exchequer  bills  and 
moneys  in  the  hands  of  Messrs.  Hoare, 
the  bankers,  which  were  standing  to 
an  account  called  the  account  of  "  The 
Chief  Clerk's  Guarantee  Fund,"  under 
the  following  circnmstanoes  —  The  late 
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Lord  Ellenboroagh,  the  testator,  held  the 
office  of  Chief  Clerk  to  the  Court  of 
King's  Bench,  from  Michaelmas  Term, 
1811,  to  Jannary  Ist,  1838,  when  the 
office  was  abolished.  In  the  capacity  of 
sacL  Chief  Clerk  he  was,  from  time  to 
time,  in  receipt  of  moneys  paid  into 
Court  by  the  snitors,  to  await  the  result 
of  actions  commenced  by  them.  He  con- 
sidered himself  daring  his  life  as  custodian 
of  each  mon^s,  in  the  capacity  of  banker. 
He  did  not  consider  he  was  bound  to  in- 
Test  them,  or  to  deal  with  them  in  any 
way,  otherwise  than  to  h&nd  them  over 
to  the  snitors,  by  direction  of  the  Conrt, 
when  orders  were,  from  time  to  time, 
made  for  payment  ont  thereof;  neverthe. 
less,  bis  predecessor  in  office,  for  his  own 
security,  from  time  to  time,  invested  cer- 
tain b^ances;  and  when  Lord  Ellen- 
boron^  was  appointed  to  the  office  in 
'M'i«Aii«1mi»ii  Term,  1811,  he  found  a  sum 
of  5,0002.  invested  in  Exchequer  bills, 
wfaioh  were  deposited  with  Messrs.  Hoare, 
the  bankers,  who  banked  for  him,  in  re- 
spect of  all  suitors'  moneys,  from  time  to 
tune  in  his  hands.  The  testator's  father, 
the  Lord  Chief  Justice,  disposed  of  the 
income  ansing  therefrom  for  his  own  pri- 
vate purposes;  and  after  his  death  in 
Deconber,  1818,  his  son,  the  testator, 
ahrays  received  and  appropriated  the  di- 
vidends and  interest  accruing  therefrom 
up  to  the  date  of  a  certain  report  of  the 
aeleot  committee  of  the  House  of  Commons 
on  sinecure  offices ;  from  which  time,  in 
deference  to,  but  not  as  being  bound  by, 
the  opinion  expressed  by  tiie  committee 
in  sacL  report,  he  refrained  from  receiving 
any  further  ^vidends.  When,  however, 
the  office  of  Chief  Clerk  was  abolished, 
under  the  provisions  of  the  Act  of  7 
WHL  4.  and  1  Vict.  c.  80  (passed  in  con- 
sequence of  such  report),  he,  under  the 
provisions  of  the  8th  section  thereof,  paid 
over  to  the  Master  of  the  Court  of  Queen's 
Bench,  appointed  by  such  Act,  the  balance 
of  suitors'  moneys  uien  in  his  hands,  and 
rendered  an  account  thereof;  but  he  nei- 
ther paid  over,  nor  in  any  way  accounted 
for,  ue  interest  which  had  accumulated 
on  Uie  said  5,0002.  Exchequer  bills,  as 
from  the  dato  of  such  report,  and  such 
iotorest  he  allowed  to  remain  at  the  bank 
rf  Messrs.  Hmre,  putly  invested  in  Ez- 
Hinr  Shim,  48tr-<i!aAxo 


chequer  bills  and  partly  in  cash,  up  to  tho 
time  of  his  death ;  and,  with  regard  there- 
to, he  left  the  following  memorandum, 
addressed  to  his  executors — 

"  My  executors  will  find  a  few  Exche- 
quer bills,  and  a  small  balance  at  Messrs. 
Hoare's,  under  the  head  of  Chief  Clerk's 
Guarantee  Fund,  the  whole  not  amounting 
to  much  more  than  7002.  The  origin  of 
the  sum  is  this — ^A  committee  of  the 
House  of  Commons  came  to  the  opinion 
that  the  Chief  Clerk  should  not  derive 
any  advantage  from  the  interest  on  the 
5,0002.  Exchequer  bUls,  in  which  a  portion 
of  the  balance  of  the  suitors'  money  in 
his  custody  was  invested ;  and  from  that 
time,  about  1829  or  1830, 1  have  not  de- 
rived any  benefit  from  it :  but  what  was  I 
to  do  with  the  interest  ?  The  pubhc  had 
nothing  to  do  with  the  money.  It  was 
the  money  of  the  suitors  temporarily  de- 
posited with  the  Chief  Clerk,  as  the 
banker  of  the  Court,  and  he  had  always 
dealt  with  it  as  any  other  banker  would. 
When  the  office  fell  under  my  &ther's 
management  he  directed  5,0002.  Exche- 
quer dUIs  to  be  sold,  and  the  money  pro- 
duced by  the  sale  was  added  to  tiie  ba- 
lance in  Messrs.  Hoares'  hands,  because 
my  &ther  not  banking  with  them,  they 
ought,  he  thought,  to  have  ample  profit 
upon  the  business  they  transacted  for 
him.  I  thus  have  done  what  the  com- 
mittee of  the  House  of  Commons  decided 
in  deriving  no  profit  from  the  custody  of 
the  suitors'  money,  but  my  executors 
must  consider  what  shall  be  done  with 
it." 

The  moneys  in  question  now  amounted 
to  about  1,1002.,  and  the  executors  took 
out  a  STmimons,  in  order  to  raise  the 
question  as  to  who  was  entitled  to  them. 

Mr.  OUute  and  Mr.  Nalder,  for  the  exe- 
cutors. 

Mr.  Ootton  and.'Jlfr.  Owen,  for  Oie  resi- 
duary legatees. 

The  SoUoitor-Oeneral  (Sir  George  Jessel) 
and  Mr.  Hemming,  for  the  Crown,  con- 
tended that  the  Cluef  Clerk  of  the  Court 
of  King's  Bench  did  not  hold  the  moneys 
in  question  in  the  capacity  of  a  banker,  but 
as  a  trustee ;  that  neither  the  suitors  nor 
the  Chief  Clerk  could  have  any  right  to 
interest  on  moneys  so  paid  in,  and  that 
the  fond  arising  froi;!i  such  interest  mn^t 
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be  treated  as  public  moneys,  which  the 
Crown  was  entitled  to  claim. 

MAI.INS,  V.C,  held  that  the  fond  in 
qnestion,  being  the  accumulated  interest 
upon  moneys  i^ceived  by  the  late  Lord 
Ellenborongh,  in  the  capacity  of  Chief 
Clerk  to  the  Court  of  Common  Pleas, 
must  be  treated  as  belonging  to  the 
Crown,  for  the  benefit  of  the  public.  His 
Honour  therefore  directed  that  the  fond 
should  be  handed  over  to  the  Paymaster. 
General. 


SolicqtoRi — Messrs.    Collyer^Bristow   &  Co.,  for 
plaintiff  1  and    defendant;    Hessrs,    Baren    & 
.   Sradle^,  for  tbe.Treasuiy. 


} 


BOBINSOIT  V.  ETAN8. 


Jbssel,  M.^. 

1873. 

Dec.  10. 

Settlement — Oonttruetion — Precedents — 
Authorities — Legal  Personal  Representa- 
tives— Next  of  Kin — Statutes  of  Distribution. 

A  fund  was  settled  on  A  for  life,  tlien  on 
any  husband  she  might  leave  for  life,  then 
on  her  children,  and  in  default  of  children 
on  the  person  or  persons  who  should  happen 
to  be  her  legal  personal  represetitative  or 
representatives  at  the  time  of  her  death ; — 
Held,  that  legal  personal  representatives 
fne(!Lnt  next-of-kin  according  to  the  Statutes, 
of  Distribution. 

Semble,  on  points  of  construction  prece- 
dents may  not  be  died  as  authorities  unless 
they  explain  th*  meaning  of  technical  term$ 
or  lay  doumgeneral  principles. 

By  two  indentures,  dated  the  SOth  and 
81st  of  August,  1827,  certain  real  estate 
was  vested  in  trustees  on  trust  to  sell  the 
same  and  invest  the  proceeds  on  person- 
alty, and  pay  the  mcome  to  Edward 
Willington,  sen.,  for  life,  with  remainder 
to  Sarah  Willington  during  widowhood, 
with  remainder,  as  to  one-fifth  of  the 
trust  fiind,  to  Hannah  Willington  for 
life,  for  her  separate  use  without  power 
of  anticipation,  with  remainder  to  any 
husband  of  TTiiLTiTia.'h  Willington  for  life, 
with  remainder  to  her  children  aa  sliQ 


might  by  deed  or  will  appoint,' and  in  de> 
fault  of  appointment  for  all  her  children 
equally  who  should  attain  twenty-one,  or, 
being  daughters,  marry,  and  in  default  of 
such  issue,  which  happened,  in  the  words 
following — "Upon  trust,  that  the  said 
trustees  shall  transfer  and  pay  the  said 
trust  moneys  and  premises  unto  the  per< 
son  or  persons  who  shall  happen  to  be  the 
leg^  personal  representative  or  represen> 
tatives  of  the  said  TTn.nnn.Vi  WiUingrton  at 
the  time  of  her  decease." 

The  words  executors  and  administra> 
tors  occurred  in  various  places  throughout 
the  settlement^  but  there  was  not  any 
passage  which  formed  a  strong  contrast 
to  the  sentence  above  set  out. 

The  question  was  whether  legal  per- 
sonal representatives  meant  next-of-kin 
or  executors  or  administratorsi  The  ex- 
ecutor of  Hannah  Willington  was  also  her 
residuary  legatee,  so  that  no  question 
arose  as  to  whether  the  executor  was  to 
take  beneficially  or  upon^the  trusts  of  her 
will,  but  it  was  admitbed  in  argument 
that  the  latter  would  be  the  law. 

Mr.  Eoaibu/rgh  and  Mr.  W.  Pearson,  for 
the  plaintiffs,  the  tmstees  of  the  settle- 
ment, stated  (he  case  to  the  Court. 

Mr.  Southgate  and  Mr.  Batten,  for  some 
of  the  next-of-kin,  cited — 

Bobinson  v.  Smith,  6  Sim.  47  ;  s.  c. 

2  Law  J.  Hep.  (n.s.)  Chano.  76 ; 
King  v.  Oleaveland,  4  De  Gex.  &  J. 
477 ;  s.  0.  26  Beav.  26,  166  ;  s.  c. 
28  Law  J.  Bep.  (m.s.)  Chanc.  835; 
Baines  v.  Ottey,  1  MyL  &  K.  465 ; 
s.  0. 1  Law  J.  Biep.  (m.s.)  Chanc. 
210; 
BriggsY.  Upton,  41  Law  J.  Bep.  (n.s.) 
Chano.  519;  s.  c.  Law  Bep.   7 
Chano.  876 ; 
and  urged  the  argument  stated  in  the 
judgment. 

Mr.  Joshua  WUlianu  and  Mr.  T.  A. 
Roberts,  for  the  rest  of  the  next-of-kin, 
were  not  called  upon. 

Mr.  Fry  and  Mr.  Madean,  for  (he  ex- 
ecutor, who  was  also  residuary  legatee, 
of  Hannah  Willington,  urged  that  the 
primary  meaning  of  legal  personal  repre- 
sentatives was  executors  or  administrators 
and  that  a  word  was  not  to  be  held  to 
bear  any  other  meaning  miless  a  contrary 
intention  was  dearly  wewn  in  tihe  dooo- 
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ment    That  was  Uie  case  with  respect  to' 
wills — 

Hawkins  on  WiUs,  p.  107 ; 
and  the  same  mled  held  good  for  settle- 
ments, and  were  indeed  less  flexible.  Thej 
cited  the  judgment  of  Kindersley,  V.C., 
in — 

In  re  Ormoford'B  Trusts,  2  Drew.  230  ; 

8.  o.  23  Law  J.  Bep.  (k.s.)  Ghanc. 

625; 

as  la^g  down  that  strong  reasons  were 

wqnired  for  giving  the  words  here  used  a 

wooDdarj' meaning.     Also^ 

Hinchliffe  y/Westtoood,  2  De  Gex  & 
8.  216 ;  s.  0. 17  Law  J.  Bep.  (n.s.) 
Chano.  167 ; 
KUner  v.  Leech,  7  Beav.  202 ; 
^oo-  V.  Parrott,  Law  Bep.  3  Eq. 

[In  the  oonrse  of  the  argament  the 
qoestion  was  discussed  how  far  decided 
cases  were  authorities  in  such  a  case  as 
the  present.  The  Master  of  the  Bolls, 
dnring  a  preyions  case  heard  on  the  same 
day,  had  laid  it  down  that  anthorities 
conld  only .  be  cited  on  a  point  of  con- 
stmction  when  they  ezplamed  technical 
tenns  or  laid  down  general  principles ; 
and  had  referred  to  the  judgment  of  Lord 
Wensleydale  in — ] 

Cfrey  y.  Pearson,  6  H.L.  Cas.  61 ; 

8.  o.  26  Law  J.  Bep.  (n.s.)  Chanc. 

478 ; 

in  snpport  of  that  proposition.    He  held 

the  present  case  to  be  within  the  first 

branch  of  the  rule.] 

Thx  Mastbb  or  the  Bolls. — This  is 
one  of  those  oases  in  which  I  must  come 
to  my  own  conclusion  on  the  meaning  of 
the  mstrument  I  have  before  me,  and 
ascertain  as  well  as  I  can  what  the  settlor 
meant  by  the  expressions  he  has  used. 
Evidently  this  is  a  legal  document,  pre- 
pared by  some  one  with  some  knowledge 
(^  l^al  terms,  and  if  the  draftsman  had 
meant  exeontorsj  I  think  he  would  have 
said  so.  That  is  only  a  slight  observa- 
tion to  make,  bilt  still  it  does  happen  that 
the  words  executed'  ■  ahd  administrators 
are  sprinkled  about  the  document  in 
TarioDS  plaoes.  The  &amer  of  the  settle- 
ment knew,  therefore,  how  to  use  the 
Wdrda  if  desired  to  do  so.  Kow  the  pro- 
perty is  limited  to  the  daughter  for  life, 


then  to  her  husband  for  life— that  is  a 
matt^  of  some  importance — then  to  the 
children  who  attain  twentyk)ne,or  being 
daughters  marry,  with  a  gift  over  an  de- 
fault  of  such  children,  in  the  following 
words— "TJnto  the  person  or  persons 
who  shall  happen  to  be  the  legal  personal 
representative  or  representatives  of  the 
said  Hannah  Willington  at  the  time  of 
her  decease." 

Now  what  would  strike  every  lawyer 
would  be  that  that  is  a  very  odd  way  to 
describe  executors  or  administrators.  It 
is  both  singular  and  plural ;  it  says,  "  who 
shall  happen  to  be,"  and  the  most  remark- 
able point  is,  it  says,  "  who  shall  happen 
to  be  at  the  time  of  her  decease."  That 
is  not  a  possible  description  of  an  admi- 
nistrator, for  there  cannot  be  an  adminis- 
trator until  the  Court  of  Probate  has 
appointed  one,  and  that  must  necessarily 
be  after  an  interval  after  the  person's  de- 
cease. But  the  words,  at  the  time  of  her 
decease,  are  explicable  enough  if  next-of- 
kin  are  intended,  because  there  has  been 
a  great  contest  between  the  next-of-kin 
at  the  death  of  the  person  named,  and  the 
next-of-kin  at  the  time  of  the  interest 
falling  mto  possession ;  and  though  that 
contest  has  now  been  decided,  a  lawyer 
would  provide  against  any  question  being 
raised  by  using  express  words.  Consi- 
dering those  words,  and  the  feet  that  the 
husbtmd  takes  a  life  interest,  and  would 
be  administrator  if  he  survived,  it  is  ex- 
tremely unlikely  that  the  settlor  intended 
the  husband  in  that  event  to  take  the  fiind 
absolutely.  I  think  then  I  have,  within  the 
reasoning  of  the  case  before  Kindersley, 
Y.C.,  In  re  Crawford's  Trusts  (uhitvpra), 
sufBciently  strong  grounds  for  paying 
that  the  words  were  not  used  in  their 
primary  signification,  and  I  hold  that  they 
mean  the  next-of-kin.  It  is  settled  then 
that  when  next-of-kin  are  described  as 
legal  representatives  they  take  as  tenants 
in  common  in  the  shares  provided  by  the 
Statutes  of  Distribution. 


Solicitors— Messn.  Sharpe  &  Ullitliome,  Agents 
for  Messrs.  Rntter,  Neve  &  Eutter,  Wolver- 
hampton, for  plaintiffs;  Messrs.  Wedlake  & 
Letts  and  Messn.  Smith,  Fawdon  tc  Low,  for 
defendants. 
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Malihs,  V.O. 

1873. 

May  30. 

WiU  —  Construetton  —  Bequest — "  Chil- 
dren of  my  Daughter  by  her  present  puta- 
tive Husband  " — Illegitimate  Child. 

A  testator  bequeathed  moneys  in  trust 
after  the  decease  of  his  daughter  for  "  all 
the  children  of  his  said  daughter  whether 
by  Iver  present  putative  husband  or  by  any 
other  person  whom  she  might  marry,  who 
should  attain  the  age  of  twenty-one  years, 
their  executors,  administrators  and  assigns. 
But  in  case  his  said  daughter  should  die 
leaving  no  issue  either  by  her  said  putative 
hiuband  or  by  any  other  person,  who  should 
attain  the  age  of  twenty-one  years"  then  over. 
The  testator  at  the  date  of  his  wili  knew 
that  his  daughter  had  an  illegitimate  son  by 
J.  B.,  with  whom  she  was  then  living,  and  he 
recognised  this  son  as  his  grandchild.  After 
the  testator's  death,  his  daughter  married 
J.  B.,  but  had  no  other  child  by  him  : — Held, 
that  the  illegitimate  ehUd  was  sufficiently 
designated  by  the  wUl,  and  he  having  ac- 
quired a  vested  interest  on  attaining  twenty- 
one,  omL  his  mother  being  sixty-seven  years 
of  age,  that  they  were  entitled  to  have  the 
fund  transferred  to  them. 

This  was  a  petition  by  Mrs.  Mary 
Brown,  a  widow,  and  Mr.  John  Brown, 
lier  illeg;i(imate  son,  for  the  transfer  into 
their  joint  names  of  a  sam  of  stock  trans- 
fered  into  Court  under  the  Trustee  Relief 
Act  under  the  following  drcumstances — 

The  &ther  of  Mrs.  Brown,  by  his  will, 
dated  in  1835,  directed  tiie  trustees 
thereof  to  invest  a  sum  of  2,500{.,  and 
to  pay  the  dividends  to  his  daughter, 
the  petitioner,  for  her  separate  use  for 
life,  and  after  her  death,  "upon  trust 
to  pay,  assign  and  transfer  the  said  prin- 
cipal sum  of  2,500Z.,  or  the  stocks,  ninds 
or  securities  upon  which  the  same  might 
be  invested  equally  amongst  all  the 
children  of  his  said  daughter,  whether 
by  her  present  putative  husband  or  any 
other  person  whom  she  might  marry,  who 
should  attain  the  age  of  twenty-one  years, 
their  respective  executors,  administrators 
and  assigns.  Bat  in  case  hia  said 
daughter  should  die  leaving  no  issue, 


[N.S. 


either  by  her  said  putative  husband  or  by 
any  other  person,  who  should  attain  the 
age  of  twenty-one  years,  then  the  testator 
declared  that  the  said  sum  of  2,5001. 
should  be  paid  and  divided  equally  , 
amongst  all  his  other  children  who 
should  be  living  at  the  time  of  his  said 
daughter's  decease  and  Mlure  of  issue  s» 
aforesaid,  and  the  issue  of  such  of  his 
children  as  should  be  then  dead,  leaving 
issue;"  and  the  testator  bequeathed  the 
residue  of  his  personal  estate  and  effects 
unto  the  respondent,  Robert  Brown,  his 
executors,  administrators  and  assigns. 

It  appesffed  that  at  the  date  of  the  will, 
and  for  some  time  prior  thereto,  the  tes- 
tator knew  that  his  daughter  had  been, 
and  still  was,  living  with  Mr.  John 
Brown,  sen.,  as  his  reputed  wife,  and 
had  had  by  him  one  illegitimate  son, 
the  petitioner,  John  Brown,  then  four 
years  of  age,  whom  the  testetor  recog- 
nised as  his  grandson. 

The  testator  died  in  June,  1837.  In 
1841  his  said  daughter  married  John 
Brown,  sen.,  but  never  htul  any  child  by 
him  other  than  the  petitioner,  John 
Brown.  John  Brown,  sen.,  died  several 
years  a^,  and  Mary  Brown  never  having 
married  again,  and  being  now  sixty-seven 
years  of  age,  and  her  son  having  attained 
his  age  of  twenty-one  years  in  1852,  they 
applied  to  the  trustee  of  the  will  to  transfer 
the  fond  to  them.  The  trustee  however 
being  advised  that  it  was  doubtful 
whether,  under  the  circumstances,  an  ille- 
gitimate child  took  any  interest  under  the 
will,  transferred  the  fund,  which  had  been 
invested  in  consols,  into  Court  under  the 
Trustee  Relief  Act  in  order  to  enable  the 
rights  of  all  parties  to  be  ascertained ; 
and  the  present  petition  was  then  pre- 
sented. 

Jfr.  Olasse  and  Mr.  Saughton,  in  sap- 
port  of  the  petition. — Although  a  gift  to 
"  children"  is  generally  held  to  be  a  gift 
to  the  lawful  chfldren  of  a  lawful  marriage, 
illegitimate  children  may  be  included 
either  in  express  terms  or  by  necessary 
implication.  Here  the  testator  knew  all 
the  facts,  and  the  wording  of  his  will 
clearly  shews  that  he  intended  to  include 
his  daughter's  son  by  the  gentleman  with 
whom'  she  was  living.  The  case  is 
governed  on  this  point  by 
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Orodk  T.  Em,  88  Law  J.  Bep.  (vtA.) 
Chaao.  579 ;  b.  c.  on  appeu,  40 
law  J.  Bep.  (H.S.)  Ghanc.  216 ; 
8.  0.  Law  Bep.  6  Ghano.  311 ;  s.  c. 
(H.L.)  42    Law   J.  Bep.   (n.8.) 
Ghano.  702. 
Nor  can  there  be  any  doubt  that  this  son 
took  a  Tested  interest.    "  Without  leav- 
ing issne,"  must  be  oonstrued  "without 
having  issue" — 

MxparU  Hooper,  1  Drew.  264 ; 
WhUe  T.  HUl,  Law  Bep.  4  Eq.  265 ; 
and  Uie  mother  being  siziy-seven  years 
of  age,  she  and  her  son  are  now  entitled 
to  a  transfer  of  the  fund. 

Mr.  Cotton  and  Mr.  Vaughcm  nawkitu, 
for  Bobert  Brown,  the  respondent. — In 

Crook  V.  HUl  (vbi  mpra) 
there  never  could  have  been  any  lawful 
marriage  between  Mary  and  John  Crook. 
Bat  here  there  are  neiUier  express  terms 
nor  necessary  implication.  The  intention 
of  the  testator  as  expressed  by  the  words 
of  his  will  would  be  satisfied  by  constru- 
ing the  gift  as  one  to  the  children  his 
daughter  might  have  by  her  then  putative 
hosband  after  she  was  married  to  him, 
and  she  was  in  &ct  subsequently  married 
to  him,  and  might  have  had  legitimate 
children ;  this  being  so,  the  illegitimate 
child  cannot  take.  Moreover  in  this  case 
no  child  can  take  who  does  not  survive 
the  mother. 

MiLiKS,  Y.G.,  said  that  where  there 
was  a  gift  to  children,  whether  of  the  tes- 
tator or  of  any  other  person,  the  general 
rale  was  that  none  but  legitimate  children 
could  take.  That  rule  was  however  sub- 
ject to  exceptions,  and  where  it  could  be 
clearly  gauiered  that  a  testator  must 
have  intended  illegitimate  children  to 
take,  the  Court  womd  give  effect  to  that 
intention.  That  principle  was  acted  upon 
in  Sherratt  v.  BenHey  (1),  and  in  the 
recent  cade  of  Orook  v.  HUl  (vbi  atipra). 
The  drcamstances  of  the  present  case 
were  peculiar.  At  the  date  of  the  will, 
the  twtator's  daughter  was  with  his  full 
knowledge  living  with  a  gentleman  whom 
she  afterwards  married  (though  at  that 
time  there  was  an  impediment  to  the  mar- 
riage), and  had  had  a  son  by  him  of  four 
Em  <dd  reoo^Jsed  by  the  testator  as 
grandson.     With  a  Imowledge  of  these 


&ots  the  testator  by  his  will  directed  his 
trustees  after  his  daughter's  death  to  pay 
and  transfer  the  fund  in  question  "equaQy 
amongst  all  the  chil^n  of  his  said 
daughter,  whether  by  her  present  puta- 
tive husband  or  by  any  other  person 
whom  she  may  marry,"  who  should  attain 
twenty-one. 

It  had  been  contended  that  this  meant 
the  children  the  testator's  daughter  might 
have  after  she  had  been  legally  mamed 
to  her  then  putative  husband,  and  not 
this  present  child,  but  though  the  testator 
no  doubt  meant  to  include  those  children 
also,  the  words  used  could  not  be  held  to 
be  confined  to  those  children  without 
stretohing  their  meaning  too  far ;  and  in 
&ct  there  were  no  such  children,  so  the 
question  did  not  arise.  Hia  Honour  was 
of  opinion  that  any  illegitimate  children 
the  testator's  daughter  might  have  by  her 
putative  husband  were  clearly  designated 
as  takers  equally  with  any  legitimate 
children  she  might  have  either  by  him  or 
by  any  other  husband. 

As  to  the  other  point,  that  the  son 
would  not  be  entitled  unless  he  survived 
his  mother,  he  thought  there  was  no 
doubt.  It  was  a  principle  of  the  Court 
not  to  delay  the  vesting  of  property, 
but  to  vest  it  as  early  as  possible,  and  the 
cited  case  of  WhUe  v.  HUl  (ubi  aupra),  as 
well  as  many  other  authorities,  decided 
that  the  words,  "without  leaving  any 
child  or  children,"  must  be  oonstrued  to 
mean  "without  having  any  child  or 
children."  Here  the  son  had  attained 
twenty-one,  and  took  a  vested  interest, 
and  mere  being  only  one  son,  and  the 
mother  being  sixty-seven  years  of  age, 
the  mother  and  son  were  entitled  to  have 
the  fund  transferred  to  them  according  to 
the  prayer  of  the  petition. 


Solicitors — Messrs.  Lee,  Pemberton  &  Beeree,  for 
petitioner ;  Mr.  R.  H.  Kettleship  and  Messrs. 
WilliamsoD,  Hill  &  Co.,  for  respondent. 


(1)  3  Myl.  &  E.  H9 
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Malins,  V.O. 

1873. 

Nov.  18. 

Will — "  Money  due  at  my  Decease  " — 
Unliquidated  Damages. 

Bequest  of  "  aU  and  every  sum  or  sums 
of  money  which  may  be  due  to  wte  at  my 
decease," — Held,*  to  pass  a  sum  of  money 
recovered  by  way  of  damages  in  an  action 
by  the  testator's  execv4or  for  a  breach  qf 
covenant  committed  by  a  lessee  of  the  testa- 
tor in  the  testator's  lifetime. 

SPECIAL  CASE. 

John  Bury  Harrison,  by  his  will  dated 
the  12th  of  July,  1869,  gave  and  be- 
queathed "  all  and  every  sum  or  sums  of 
money  which  may  be  in  my  house,  or 
about  my  person,  or  which  may  be  due  to 
me  at  the  time  of  my  decease,"  to  the 
plaintiff,  Harriet  Elizabeth  Bide,  for  her 
own  exclusive  use  and  benefit,  and  in  case 
of  her  decease,  to  her  child,  the  infant 
defendant,  Louisa  Emily  Bide.  The  will 
contained  no  residuary  bequest. 

The  testator  died  on  the  19th  of  No- 
vember,  1871,  and  his  will  was  duly 
proved  hv  his  execatriz,  the  plaintiff, 
H.  E.  Bide. 

After  the  death  of  the  testator,  the 
plaintiff  recovered  damages  to  the  amount 
of  2292.  in  an  action  in  the  Court  of  Ex- 
chequer, brought  by  her  as  his  executrix 
i^ainst  the  executors  of  one  John  Lan- 
caster, in  respect  of  a  breach  of  a  covenant 
to  repair,  entered  into  by  the  said  John 
Lancaster  with  t}ie  testator,  and  contained 
in  a  lease  which  expired  in  his  lifetime, 
the  damages  being  therefore  existing  un- 
liquidated damages  at  the  death  of  the 
testator. 

The  question  submitted  to  the  opinion 
of  the  Court  was  whether  the  229J.,  or 
the  damages  of  .which  the  same  was  the 
ascertained  amount,  passed  under  the 
above  stated  bequest,  or  whether  there 
was  an  intestacy  as  to  such  sum. 

Mr.  Olasse  and  Mr.  Joliffe,  for  the 
plaintiff.— We  submit  that  the  229J. 
passed  under  the  words  "money  which 
may  be  dae  to  me  at  the  time  of  my 
decease."  It  was  as  much  the  property 
of  the  testator  as  if  it  had  been  recovered 
by   him  during  his    lifetime,  damages 


being  due  to  him  in  respect  of  a  breach 
of  covenant  committed  during  his  life- 
time, although  the  precise  amount  was 
not  ascertained  until  after  his  death. 

Mr.  Higgins  and  Mr.  E.  Ford,  for  the 
defendant,  Louisa  Emily  Bide,  took  the 
same  view. 

Mr.  North,  for  the  other  defendimts, 
the  testator's  next-of-kin. — The  words 
"money  due  to  me  at  the  time  of  my 
decease"  cannot  apply  to  unliquidated 
damages,  which  were  not  actually  due 
until  after  the  testator's  death.  The  tes- 
tator had  at  his  death  nothing  more  thsm 
the  prospect  of  obtaining  dEunages,  as  in 
Stephenson  v.  Dowson,  3  Beav.  342  ; 

s.  c.  10  Law  J.  Bep.  (n.s.)  Ghanc. 

933, 
where  the  freight  earned  by  a  ship  belong- 
ing to  the  tes^tor  was  held  not  to  Tpatsa 
under  a  gift  of  "  money  due  "  to  him  at 
his  decease.  A  demand  in  the  nature  of 
unUquidated  damages  was  not  fully  re- 
cognised as  a  "  debt "  provable  in  mmk- 
mptcy  nntil  the  Bankruptcy  Act,  1869, 
which  (section  31)  for  the  first  time  al- 
lowed proof  for  unliquidated  damages. 
[Malins,  V.O.,  referred  to 
Booth  y.  Hutchinson,  42  Law  J.  Bep. 

(n.s.)  Ghanc.  492 ;  s.  c.  Law  Bep. 

15  Eq.  80.] 
The  subject  of  the  bequest  must  be  some- 
thing which,  at  the  testator's  death,  can 
be  described  as  a  "  sum  of  money  " — 
Martin  v.  Hobson,  42  Law  J.  Bep. 

(n.s.)  Chano.  342;  s.  o.  Law  Bep. 

8  Chanc.  App.  401. 
Mr.  Joliffe,  in  reply,  was  stopped  by 
the  Court. 

Mauns,  Y.C — ^The  question  is  whether 
a  sum  of  2292.,  which  was  recovered  hj 
the  executrix  of  the  testator  after  his 
death  for  the  breach  of  a  contract 
upon  a  lease  to  repair,  where  the  breach 
had  been  committed  in  his  lifetime, 
is  money  falling  ,nnder  the  descrip- 
tion of  "all  and  every  snm  or  sums 
of  money  which  may  be  due  to  me 
at  the  time  of  my  decease."  I  have  had 
occasion  to  consider  a  similar  question 
before  in  Booth  v.  Hutehinson  (vM  s^ipra), 
where  I  caine  to  the  conclusion  that  a  sum 
of  money  was  due  from  a  bankrupt  at  the 
date  of  his   crouton'    deed,  although - 
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tiw  preoise  amormt  was  not  asoertamed 
nntif  aAerwards.  What  was  reoovered 
in  the  aotion  here  was  not  anTthing  that 
aocrned  to  the  execatriz  aftor  the  death 
of  the  testator,  bat  she  recovered  the  2292. 
becaose  that  was  what  the  lessee  owed  to 
the  testator  in  consequence  of  the  breach 
of  covenant,  and  I  am  of  opinion  that  it 
most  be  considered  as  money  doe  to  him 
because  the  aotion  merely  ascertained  the 
amount^  and  the  executrix  merely  re- 
oovered  it  because  it  was  due  to  the  tes- 
tator.  I  am  of  opinion  that  the  2291, 
did  pass  ij  this  bequest. 


SoUettOB— Mmsts.  Bowsr  &  Cotton,  agents  for 
Hsasrs.  Strainaon  &  Son,  Lancaster. 


SCLBOBKE,  L.C., 

for 
LoBD  BoMixT,  H.R.  V  In  re  teafe's  tbusts, 
1873. 
June  2. 

Power  <4  Appoiatment  for  Life — Oenera  I 
AhiohUe  Bequest  to  Olyeet  of  the  Power. 

A  tettaior,  having  a  power  to  appoint  (he 
MooiM  of  a  fund  to  Aw  wife  for  Ixfe,  and  no 
other  power  of  appointment,  by  his  wiU  di- 
reeled  payment  of  his  debts,  and  then,  by  a 
teparate  clatue,  devised  ail  property,  of 
vhatever  deaoripiion,  belonging  to  him,  "  or 
overwkieh  he  might  at  his  decease  have  any 
power,  dispoeition  or  control,"  to  his  w^e, 
her  heirs  and  legal  representatives,  «»  fuU 
property  for  ever  dbsoluteU/ : — ^Hdd,  that 
i&e  wm  operated  as  an  exercise  of  the 
power. 

Glogatonn  v.  Walcott,  13  Sim.  523,  not 
fettowed. 

This  was  a  petition  by  the  widow  of 
Theodore  Teape,  deceased,  for  pa3rment 
to  her  for  her  life  of  the  income  of  a  sum 
of  5,000/.  Consols,  which  had  been  paid 
into  Court  under  the  Trustee  Belief  Act, 
imdar  the  following  circumstances — 

HMM>.Tiiali  Tei^,  by  his  will,  dated  the 
25th  of  March,  1865,  gave  the  sum  of 
8,5002.  Three  per  Gent.  Consolidated  Bank 
I  to  his  executors,  upon  trust,  to 


Say  the  income  thereof  to  bissot^  Theo< 
ore  Teape,  for  his  Ufe,  and  after  his  death 
upon  trust  to  payio  any  wifb  with  whom  his 
said  son,  Theodore  Teape,  mig^t  inter- 
marry, who  should  survive  him,  so  much  of 
the  income  of  5,0002.  Three  per  Cent.  CoU' 
Bolidated  Bank  Annuities,  part  of  the  said 
sum  of  8,5002,  bke  Annuities  for  her  Ufe, 
as  the  said  Thitedare  Teape  should  by  any 
deed,  or  by  his  last  will  and  testament, 
legally  executed,  direct  or  appoint,  and 
subject  to  such  ^pointment  (if  any),  or, 
in  case  no  such  appointment  should  be 
made,  the  said  testator  declared  trusts  of 
part  of  the  said  sum  of  8,5002.  in  &voar 
of  the  children  and  issue  of  the  toid  Theo- 
dore Teape,  as  therein  mentioned;  and 
he  authorised  his  trustees  to  advance  any 
part,  not  exceeding  3,0002.  like  Annuities, 
of  the  said  som  of  8,5002.  like  Annuities, 
to  the  said  Theodore  Teape. 

Hananiah  Teape  died  in  1868. 

Theodore  Teape,  on  the  11th  of  May, 
1871,  married  the  petitioner,  and  died 
on  the  22nd  of  November,  1871,  without 
having  had  any  issue,  leaving  a  will 
duly  made  and  executed,  and  dated  the 
14th  of  November,  1871,  whereby  he 
appointed  his  widow  executrix,  who  duly 
proved  the  same  will  on  the  31st  of  Janu- 
ary, 1873,  in  the  Principal  Begistry  of 
her  Majesty's  Court  of  Probate. 

The  said  will  of  the  said  Theodore 
Teape,  so  &r  as  it  is  necessary  to  set  the 
same  forth,  was  as  follows — 

"  Secondly,  I  will,  order  and  direct,  that 
as  soon  as  possible  after  my  decease  my 
just  debts  and  funeral  expenses  be  first 
fully  paid. 

"Thirdly,  after  the  payment  of  my  jnst 
debts  and  fbneral  expenses,  I  give,  devise 
and  bequeath  the  rest,  residue  and  re- 
mainder of  my  real  and  personal,  move- 
able and  immoveable  properties  and 
estate,  of  what  kiiid,  natiure  and  descrip- 
tion soever  the  same  may  be  composed, 
to  whatsoever  the  same  may  amount,  and 
wheresoever  situate  lying  and  being  the 
same  may  be  found,  to  me  belonging  at 
the  time  of  my  decease,  or  to  which  I  may 
be  in  anywise  entitled,  or  over  which  I 
may  have  any  power  of  disposition  or  con- 
trol, unto  my  wife,  Mrs.  Mary  Monaghan, 
of  Tronholmville  aforesaid,  and  to  her 
heirs,  assigns  and  legal  representatives 
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in  fall  property  for  ever,  to  have  Bud  to 
hold  the  same,  and  every  part  thereof  nnto 
my  said  wife,  the  said  Mary  Monaghan, 
and  to  her  heirs,  assigns  and  legal  repre< 
sentatires  from  the  day  of  my  deoMse, 
thenceforth  for  ever  in  mil  properiy,  and 
the  same  to  be  by  her  or  them  received, 
recovered,  nsed,  enjoyed  and  disposed 
of  as  she  or  they  may  deem  best,  I, 
the  said  testator,  hereby  making  my  said 
wife  my  sole  and  universal  devisee  and 
legatee.  And  I  do  hereby  nominate  and 
appoint  my  said  wife  the  sole  ezeootrix 
of  this  my  last  will  and  testament,  with 
fall  power  and  absolute  authority  in  the 
premises." 

The  petitioner  claimed  the  income  of 
the  5,0002.  Consols,  as  having  been  ap- 
pointed by  the  will  of  Theodore  Teape. 

The  persons  entitled  in  de&olt  of  ap- 
pointment opposed  the  petition. 

Mr.  F.  Waller,  with  him  Mr.  JVy, 
for  the  petitioner,  contended  that  the 
question  was  simply  one  of  intention, 
to  be  gathered  from  the  whole  will, 
and  that  the  testator  had  in  this 
case  used  words  sufficient  to  operate 
as  an  exercise  of  any  power  of  appoint- 
ment, in  addition  to  words  which  passed 
all  property  of  his  own.  And  that  as  he 
had  no  power  of  appointment,  except  that 
over  the  5,0002.,  it  was  clear  that  his  in- 
tention was  to  give  to  his  wife  as  large  an 
interest  in  that  fund  as  was  possible.  He 
cited — 

Bmley  v.  Boyd,  5  Buss.  830; 
Pidgay  v.  Ptdgely,  1  Coll.  CO.  255 ; 
Ooum  V.  Foster,  1  Jo.  &  H.  80 ;  s.  c. 
29  Law  J.  Bep.  (H.s.)  Ghanc.  886. 

Mr.  Botdhgate  and  Mr.  L.  Field,  for  the 
persons  who  claimed  in  defsuilt  of  appoint- 
ment, contended  that  there  was  no  valid 
exercise  of  the  power  of  appointment. 

They  relied  on — 

Ologstoun  v.  Walcoa,  18  Sim.  523, 
as  a  case  precisely  similar  to  the  present, 
and  contended  that,  although  Malins,  Y.O., 
bad  revised  to  follow  that  case  in 

Ferrier  v.  Jay,  32  Law  J.  Rep.  (n.s.) 
Ohanc.  686 ;  s.  o.  Law  Bep.  10  Eq. 
660, 
there  was  no  other  case  inconsistent  with 
it.    That 

EUiott  V.  EUioU,  15  Sim.  821 1  n.  o. 
16  Law  J.  Bep.  (M.S.)  Ohanc  893, 


was  distinguishable  from  it,  and 
Hope  V.  Hope,  6  OifP.  13 ; 
Oooke  V.  OtuUiffe,  17  Q.B.  Bep.  245 ; 
B.  c.  21  Law  J.  Bep.  (n.s.)  Q.B.  80, 
supported  the  principle  on  which 

Ologstoun  v.  WcUcoU  (ubi  nipro), 
was  decided,  and  that  there  was  a  prepon- 
derance of  authority  against  the  deasimt 
of  Malins,  Y.O.,  in 

Ferrier  v.  Jay  (ubi  n^^"). 
They  also  oont^ded  that  on  the  words 
of  the  will,  it  was  clear  that  the  testator  did 
not  intend  to  exercise  the  power,  as  the 
words  used  applied  only  to  an  absolute 
interest,  and  not  a  limited  power  to  ap- 
point for  life  only. 
Mr.  Ohamier,  fijr  the  trustees. 
Mr.  Fry,  in  reply. 

The  Losd  Chancbixob. — ^lam  of  opinion 
that  the  petitioner  is  entitled  to  the  inoome 
of  the  5,0002.  Consols  daring  her  life. 

In  the  first  place,  it  may  be  observed, 
that  in  this  case  there  is  a  direction  for 
payment  of  debts,  which  comes  in  a  sepa- 
rate clause  before  the  rest  of  the  will,  and 
is  not  connected  with  the  subsequent  gift 
under  which  the  petitioner  claims,  so  wat 
no  difficully  in  construing  the  gift  as  an 
excess  of  the  power  of  appointment  arises 
from  the  direction  to  pay  debte. 

The  only  question  is  whether  there  is 
sufficient  evidence  of  intention  to  exercise 
the  power. 

Now,  there  is  nothing  on  which  the 
words,  "  over  which  I  may  have  any  dis- 
position or  control,"  can  operate,  except 
the  subject  of  the  petition.  I  cannot  re- 
ject these  words  when  there  is  property  to 
which  they  can  apply.  The  prior  words 
in  the  gin  are  uu^  enough  to  include 
everything  which  waa  the  property  of  the 
testator,  m  the  ordinary  sense  of  the 
word;  and  he  then  adds  tiie  words,  "orw 
which  I  have  any  power  of  disposition  or 
control."  These  words  are  applicable  to 
any  power  whatever.  1  cannot  accede  to 
the  argument  that  they  are  not  to  be  ap- 
plied to  the  only  power  which  he  did 


The  only  difficulty  is  the  oiroumstaaoe 
that  the  power  was  to  appoint  a  life  inte- 
rest only,  and  that  here  he  hal  nsed  words 
to  define  the  quantum  of  interest,  which, 
seem  to  apply  to  an  absolute  interest.  But, 
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kfler  all,  ihe  reasonable  view  is  that  he 
meant  to  gire  the  largest  interest  he 
ooald  in  ererTthing  he  had  to  dispose  of, 
vhich,  in  this  case,  was  a  life  interest  to 
his  wife.      If  Ologstmm  v.  Waieott  (mW 

r)  were  not  in  the  way  I  should  con- 
mjr  decision  consistent  with  the 
other  anthorities,  and  Ologttoun  v.  Wal- 
coU  (vbi  $upra)  is  not  precisely  similar 
to  this.  And  I  do  not  think  that  case 
is  consistent  with  EUiatt  y.  EUiott  (ubi 
npra),  with  Ooiex  v.  Foster  (ubi  supra),  or 
with  Ferrier  v.  Jay  (uW  tupra).  Hope  v. 
Hope  (vbi  tupra)  creates  no  difficulty. 
There  may  be  certain  expressions  in  the 
jodgment  which  favour  the  respondents' 
view ;  bat,  looking  at  the  whole  of  the  case, 
the^  appear  to  es&blish  no  proposition  on 
which  the  respondents  can  rely.  I  there. 
fore  hold  that  the  petitioner  is  entitled  to 
the  income  of  (he  5,0002.  Consols  during 
her  life. 

Solidton — Meaan,  Deane  &  Chnbb,  agents  for 
Heiin.  Fridluun,  Woollcombe  &  Fridham, 
PiTiitoQth,  for  petitioner;  Meaars.  Cowdell  & 
Oriui47i  for  reapondenta. 


■    wnu  V.  BOiwn. 


Sn<BOBHi,  L.G. 

/or 

Lobs  Bomhit.  M.B. 

1873. 

Aug.  4. 

Wm — ManheMmg  Attett — OharUy. 

A  tedator  dwited  real  estate  upon  trust 
far  m29  and  eonvertton,  payment  of  debts 
a»d  legacies;  he  also  game  his  personal 
estate,  consisting  o/  pnre  and  impure  per- 
aoNoUy,  upon  trust  for  payment  of  so  much 
cfkis  ddttt  and  legacies  as  the  proceeds  of 
sale  of  hit  real  estate  should  be  insufficient 
to  pay,  and  directed  his  trustees  to  hold  the 
renime  upon  trust  for  certain  charities,  and 
hs  dedared  that  only  such  part  of  his  estate 
should  be  comprised  in  the  residue  as  might 
by  law  be  given  to  charitable  purposes. 

29e  proceeds  of  the  real  estate  being  in- 
s^Ment  to  pay  the  debts  and  legacies: — 
Eleld,  thai  the  debts  and  legacies  must  be 
paid  out  t/ the  impure  personally. 

John  Oreen,  by  his  wiU,  after  giving  an 
sanmij  to  Eliaibeth  Harper,  and  Tn^^>g 
Saw  SoHB,  43.— Chamc. 


several  peooniary  and  specific  bequests, 
devised  his  freehold  house  at  Halesowen 
and  all  other  the  real  estate  of  which  he 
might  die  seised  unto  Joseph  Green 
Bourne  and  John  Davis,  upon  trust  that 
they  and  the  survivor  of  them,  lus  heirs 
and  assigfns,  should,  with  all  convenient 
speed  after  his  decease,  sell  and  convert 
the  same  hereditaments  and  premises  into 
money,  and  should,  &om  and  oat  of  the 
moneys  or  proceeds  of  sale,  pay  all  the 
costs  and  expenses  attending  the  sale  and 
conversion,  and  subject  thereto  should 
thereout  in  the  next  place  pay  all  his 
debts,  funeral  and  testamentary  expenses 
and  the  annuity  and  legacies  and  moneys 
thereinbefore  bequeathed,  and  the  legacy 
duties  as  far  as  the  moneys  or  proceeds 
thereinbefore  mentioned  would  extend  to 
pay  the  same.  And  the  testator  gave  and 
bequeathed  unto  the  said  Joseph  Green 
Bourne  and  John  Davis,  their  executors, 
administrators  and  assigns,  aUthe  moneys, 
stocks,  funds,  shares  and  securities  for 
money,  honsehold  goods,  ftimiture  and 
personal  estate  and  efiects  ef  which  he 
should  die  possessed,  except  such  parts 
thereof  as  he  had  by  his  will  or  by  any 
codicil  thereto  might  specifically  bequealu 
upon  trust,  that  they  the  said  Joseph 
Green  Bourne  and  John  Davis  and  the 
survivor  of  them,  and  the  executors,  ad> 
ministrators  and  assigns  of  such  survivor 
should  sell,  dispose  of,  call  in  and  convert 
into  money  all  such  pturts  of  his  said  per- 
sonal estate  as  should  not  consist  of  money, 
and  should  thereout  and  out  of  the  money 
he  might  die  possessed  of,  pay  so  much  or 
such  parts  of  his  said  debts,  expenses  and 
legacies  as  the  proceeds  of  sale  of  his  said 
messaage,  real  estate  and  hereditaments 
would  not  extend  to  pay,  and  should 
stand  possessed  of  all  the  residue  of  his 
said  personal  estate,  hereditaments  and 
premises,  after  satisfying  the  purposes 
aforesaid,  upon  trust  that  they,  his  said 
trustees  and  trustee,  should  pay,  transfer 
and  divide  the  same  unto  and  between 
the  several  hospitals,  societies  or  charities 
thereinafter  mentioned,  and  for  the  benefit 
of  the  same  respectively,  or  the  several 
persons  thereinuter  mentioned  on  behalf 
thereof  in  equal  shares  or  proportions, 
the  same  to  be  considered  as  if  divided 
into  ten  equal  shares,  and  after  enume- 
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jiating  the  charities  the  testator  declared 
that  the  several  shares  of  his  said  resi- 
duary personal  estate  Were  so  bequeathed 
•s  aforesaid  to  be  applied  to  and  for  the 
general  purposes  of  the  same  charities, 
■ooieties  or  hospitals  aforesaid.  And  the 
testator  declared  that  only  snch  part  or 
parte  qS  his  estate  and  premises  should  be 
oompriaed  lu  the  residue  thereof,  and  be 
ao  divided,  pud  or  transferred  aa  aforesaid, 
as  mig^t  by  law  be  girm.  or  bequeathed 
for  charitable  purposes. 

The  testator  made  a  codicil  to  his  wiU 
and  thereby  substituted  Robert  Smart 
as  executor  and  trustee  of  his  will  in  the 
place  of  John  Davis.  He  revoked  the 
bequest  of  one  tenth  part  of  his  residuary 
personal  estate  by  his  will  made  to  the 
Church  Pastoral  Aid  Society.  He  also 
revoked  other  l^acies  contained  in  his 
will  and  made  certain  pew  pecnniaty  and 
specific  bequests,  and  he  directed  his 
trustees  to  postpone  the  division  of  his 
residuary  personal  estate  until  after  the 
decease  of  his  sister,  Frances  Wills,  and 
to  pay  and  apply  the  income  and  annual 
proceeds  of  hu  said  residuary  personal 
estate  unto  his  said  sister  for  her  natural 
life,  and  after  her  deceaw  to  sell  certain 
railway  stock  part  thereof  and  divide  it 
aa  ther^n  was  mentioned,  and  to  stand 
possessed  of  the  remainder  of  his  resi- 
duary personal  estate  upon  trusb  to  divide 
the  same  among  the  several  hospiteJs, 
societies  or  charities  named  in  his  will, 
except  the  Church  Pastoral  Aid  Society. 
He  made  another  codicil  to  his  will  whidi 
is  unimportant. 

The  residuary  personal  estate  of  the 
testator  consisted  partly  of  pure  and 
partly  of  impore  personalty. 

The  recJ  estate  of  the  testator  was  not 
sufficient  to  pay  his  debte  and  the  annuity 
and  legacies  bequeathed  bv  his  will  and 
codicil.  A  bill  having  beeq  filed  by 
Frances  Wills  for  the  execution  of  the 
tmisto  of  the  will  and  codicils  and  for 
administration,  the  cause  now  came  before 
the  Court  on  further  consideration,  and 
the  question  arose  whether  the  personal 
assets  were  to  be  marshalled  in  nvonr  of 
tho  charities. 

Mr.  While,  for  the  testator's  next  of 
kin,  argued  that  the  general  rule  applied, 
\if.,  t^t  there  was  no  marshalling  is. 


favour  of  charities,  and  to  shew  that  the 
testator's  intention  to  the  contrary  was 
not  sufficiently  expressed  he  cited — 

Miles  V.  Harrison,  Law  Rep.  Weekly 

Notes,  June  21, 1873. 

Mr,  Kingdon,  Mr.  Cmt  and  Mr.  TFar. 

mingUm,  for  different  charities,  asked  that 

the  impure  personalty  might  be  charged 

first    They  cited — 

Wigg  V.  NiehoU,  20  W.R.  (M.R.) 

7S8i 
Bhtrge  v.  DinudaJe,  6  Bear.  462. 
Mr.  White,  in  rephf. 

The  Lokd  Chancellor,  after  reading 
the  words  of  the  will,  said  that  the  case 
of  MUes  y.  Harrison  (uhi  siipra)  was  not 
reported  so  fully  as  to  shew  what  the 
Vice-Chancellor  (Sir  J.  Wickens)  really 
said.  The  words  used  by  the  testator  in 
Miles  V.  Harrison  {ubi  sjfpra)  were,  how- 
ever, not  so  strong  as  those  used  here, 
although  they  pointed  in  a  sinular  di- 
rection. The  intention  here  was  clearly 
to  throw  the  debts  and  legacies  on  the 
impure  personalty,  and  nothiog  was  to  go 
to  the  charities  except  a  residue  of  pure 
personalty. 

SoIioitOTB— UeasTs.  Wilkinson  &  Son,  agents  for 
Mr.  R.  H.  Tarleton,  Birmingham,  for  plaintiff; 
Mr.  Needham,  agent  for  Messrs.  Bourne  & 
Owen,  Dudley,  for  defendant ;  Messrs.  G.  A. 
Crawley  &  Arnold  and  Afessrs.  NicboU  &  New- 
man, for  different  charities. 


V.C.1 
15.     J 


DAVnS  V.  FOWLBB. 


HuiNS,  Y.C. 
1873 
July 

Legacies,  General  or  Spedfie — Testa^ 
mentary  Appointment  ^  Appointment  of 
Besidue — Charge  of  Testammtary  Esepensee 
— Probate  Bwty. 

A  married  woman,  having  a  testamentarif 
power  of  appointment  over  a  certain  settled 
sum  of  stock,  by  her  will  appointed  the  said 
stock  "or  the  stocks  or  funds  which  might  at  her 
death  represent  such  trust  funds"  to  trustees 
■upon  trust  to  pay  out  "of  such  trust  funds" 
certain  legacies : — ^Helc^  that  the  legacies 
were  specific  and  not  general. 

The  testatrix,  not  having  exhausted  tJte 
whole  of  the  stock,  appointed  the  "  residue  " 
thereof  to  trustees  upon  trust  to  tell  and . 
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divide  the  proceeds,  after  payment  thereont 
cf  her  debts  and  funeral  and  "  testameu' 
tary  expenses"  between  her  nephews  and 
meees : — Held,  that  the  gift  of  the  residue 
teas  also  specific,  hut  that  the  probate  duty 
was  chargeable  exclusively  on  the  residue. 

Samuel  Salter,  by  his  will,  dated  the 
2drd  of  Decembei:,  1847,  gave  to  trustees 
a  nun  of  40,0001.  S^  per  cent,  stock  (after- 
wards 3  per  cent,  stock)  npon  trnst  to 
(iontinne  the  same  invested  in  the  same 
or  other  Government  stocks  or  funds,  or 
such  other  aecnrities  as  therein  mentioned, 
and  to  pay  the  dividends  thereof  to  his 
wife,  Mary  Salter,  during  her  life,  and 
liter  her  d^th  npon  trnst  to  assign  or 
transfer  the  said  snm  of  40,OOOL  3^  per 
cent,  stock,  or  any  part  thereof,  to  any 
person  or  persons  and  under  and  Snbject 
to  snch  conditions  and  restrictions, 
durges  and  limitations  at  snch  time  or 
times,  and  in  such  manner  or  form  as  the 
said  Mary  Salter  should  by  any  deed  or 
deeds,  or  by  her  last  will  or  testoment  ip 
writing,  or  any  codicil  or  codicils  thereto, 
direct  or  appoint,  give  or  dispose  of  the 
same. 

The  testator  died  on  the  9th  of  October, 
1850. 

His  widow,  Maiy  Salter,  in  1868,  mar- 
ried WiOiatn  Rees,  and  the  settlement 
executed  on  such  marriage  reserved  to 
her  a  power  of  exercising  the  power  of 
appointment  during  coverture. 

Mrs.  Bees  dnring  coverture  executed 
two  appointments  by  deed  of  parts  of  the 
40,000{.  stock  to  the  amount  altogether  of 
about  10,0001.,  and  by  her  will  she  con- 
firmed  these  appointments  and'  appointed 
to  William  Fowler  and  Geo.  Hicks  Davies, 
"  All  the  rest,  residue  and  remainder  of 
the  said  sam  of  40,0007.  8  per  cent, 
•anuities,  or  the  stocks  or  fnnds  which  may 
at  the  time  of  my  death  represent  such 
annnitiesand  tmstfunds,whichBaid  snm  of 
annuities,  stocks,  funds  and  securities  are 
hereinafter  referred  to  under  the  expres- 
sion •  trust  funds,'  upon  trust  to  pay  or 
transfer  thereont  lOOJ.  of  such  trust  fiinds 
for  my  nephew,  Philip  Henry  Dicker,  of 
Oswestry,  snrgeon ;  2002.  of  snch  trust 
foods  I  ^ve  to  his  daughter,  Catherine  Dar- 
racott  Dicker ; "  and  so  the  testator  pro- 
ceeded,  giving  various  legacies  in  exactly 


the  same  terms,  and  uniformly  expressed 
to  be  so  much  of  "  snch  trust  funds."  The 
testatrix  then  having  exhausted  the  whole 
of  the  fund  with  the  exception  of  a  sum 
of  about  8,9002.,  she,  in  further  exercise 
of  her  power,  made  a  residuary  gift  as 
follows — "  I  give  all  the  residue  of  the 
said  sum  of  40,000?.  new  8  per  cent, 
annuities,  not  hereinbefore  disposed  of,  or 
the  stocks,  fnnds  and  securities  which 
shall  at  the  time  of  my  death  represent 
such  trnst  funds,  and  all  the  residue  of  my 
other  estates  and  effects  whatsoever  and 
wheresoever  to  the-  said  William  Fowler 
and  G^rge  Hicks  Davies,  their  exeoutors, 
administrators  and  assigns,  upon  trnst  to 
sell  such  portion  of  the  said  trust  funds 
as  shall  remain  undisposed  of,  and  to 
divide  the  proceeds  of  such  sale,  after 
payment  thereout  of  all  debts  which  may 
be  due  from  me  at  my  decease,  and  my 
funeral  and  testamentary  expenses,  and 
to  divide  the  residue  of  my  estates  and 
effects  between  my  nephews  and  nieces 
following." 

The  testatrix  died  on  the  22nd  of  Feb* 
mary,  1870. 

The  will  had  no  operation  except  as  an 
appointment  of  the  trust  funds. 

The  suit,  which  was  instituted  by 
two  of  the  residnary  legatees  against 
the  trustees  of  the  will,  now  came  on 
upon  ftirther  consideration. 

On  the  27th  of  January,  1872,  an  order 
was  made  in  the  suit,  on  an  application 
by  one  of  the  legatees  for  payment  of  his 
legacy,  together  with  interest  from  a  year 
after  the  testatrix's  death. 

Mr.  Cotton  and  Mr.  E.  8.  Ford,  for  the 
plaintiffs. — The  question  is,  are  these  lega- 
cies general  or  specific  ?  We  submit  that 
they  are  general,  and  consequently  the 
legatees  are  only  entitled  to  interest  from 
a  year  after  the  testatrix's  death.  This 
rule  is  applicable  to  general  legacies 
under  the  testamentary  appointment  of  a 
feme  covert — 

taiham  v.  Brummond,  2  Hem.  A  M. 
262. 
The  mere  gift  of  a  stock  legacy  does  not 
make  the  legacy  specific  so  as  to  entitle 
the  legatee  to  the  dividend  of  the  first 
year.  Your  Honour  appears  by  the  order 
of  the  27th  of  January,  1872,  to  have,  in 
fact,  treated  the  legacies  as  general.    At 
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all  eveats  if  the  legacies  are  specific,  they 
must  bear  a  rateable  proportion  of  probate 
daty  under  the  Act  23  Yiot  o.  15.  as.  i 
and  5. 

Mr.  Oharles  HaU,  for  two  persons  claim* 
ing  as  specific  legatees. 

Mr.  Jackson  and  Mr.  Oharles  Stewart, 
for  other  persons  in  the  same  interest. — ■ 
These  are  gifts  of  so  much  stock,  and 
ard  therefore  specifio — 

MuUitu  T.  SmUh,  1  Dr.  &  S.  204 ; 
Hotking  t.  NicholU,  1  Ton.  &  C.O.C. 
478 ;  8.  c.  11  Law  J.  Bep.  (m.s.) 
Ghano.  230. 
As  to  the  probate  datj,  the  testatrix 
has  expressly  said  that  the  residue  is  4)o 
bear  her  testamentary  expenses. 

Mr.  Cotton,  in  reply,  contended  that 
the  testatrix  had  not  shewn  a  sufficiently 
clear  intention  that  the  legacies  should 
be  specifio,  and  cited 

Aulher  T.  Author,  13  Sim.  422  ; 
Kirby  v.  Potter,  4  Ves.  748. 

Malins,  Y.O. — The  question  is  whether 
the  testatrix  has  meted  out  the  40,000Z. 
stock — or  the  sum  which  remains — 
amongst  the  various  legatees  as  part  of 
the  stock,  or  whether  she  has  given 
general  legacies.  Now,  if  she  has  meted 
out  or  divided  the  stock  amongst  the 
legatees  in  certain  proportions,  then  the 
legacies  are  specific,  and  beii^  specific 
must  be  appropriated  as  from  the  death 
of  the  testatrix,  and  carry  the  dividends 
from  that  time.  If,  on  the  other  hand, 
the  property  is  to  be  converted  into  money 
and  out  of  the  produce  of  the  stock  the 
legacies  are  to  be  provided,  then  they  are 
general  legacies,  and  do  not  cany  interest 
until  the  expiration  of  one  year  from  the 
death  of  the  testatrix.  The  real  question 
then  is,  has  or  has  not  the  testatrix  meted 
out  the  stock  amongst  the  legatees  P  That 
must  be  determined  by  the  words  of  her 
will. 

SThe  Vice- Chancellor  then  read  the 
,  observing  that  the  testatrix  described 
the  stock  as  "  trust  fnods,"  and  gave  each 
legacy  aa  part  "  of  such  trust  funds."  He 
then  proceeded] — I  understand  the  testa- 
trix to  say  she  has  divided  and  meted  out 
amongst  the  legatees  "  parts  of  the  trust 
funds." 
Now,  with  regard  to  specific  legacies, 


the    doctrines  of  this    Court    are    very 
minute — very  fine  distinctions  are  drawn, 
and  no  doubt  the  general  inclination  of 
the  Court  is  to  treat  a  legacy  as  general 
rather  than  as  specific,  and  to  construe  it 
rather  in  fiivonr  of  the  l^;atees ;  because, 
although  a  specifio  legatee  has  many  ad- 
vantagesheisexposed  to  many  perils.  He 
has  th^  advantage  of  taking  the  very 
thing  that  is  given,  although  the  general 
assets  may  be  insufficient,  and  he  has  the 
advantage  of  taking  the  dividends    or 
interest  from  the  death  of  the  testator. 
But,  on  the  other  hand,  he  is  exposed  to  the 
very  great  peril  of  ademption,  and  there- 
fore,  m  one  view  of  the  case,  if  I  hold  the 
legacies  to  be  specific,  the  legatees  might 
be  exposed  to  the  peril  of  losing  their 
legacies  by  the  change  of  the  fund ;  but 
tl^  is  anxiously  provided  for  by  the  tes- 
tatrix, because  she  says,  "  I  give  all  the 
residue  of  the  said  sum  of  40,0001.  new  3 
per  cent,  annuities,  not  hereinbefore  dis- 
posed of^  or  the  stocks,  funds  and  seourUies 
which  shail  at  the  time  of  my  death  rmro> 
sent  such    annuities."     Now    that    &Us 
exactly  within  the  distinction  drawn  by 
Knight  Bruce,  V.C,  in  the  case  of  Hoik- 
ing V.  NichoUs  (ubi  supra).    The  same 
tmng  is  to  be  found  in  MuUins  v.  Smith 
(ubi  supra),  which  were  both  cited  by 
Mr.  Jackson.    The  case  of  Eosking  v. 
Nicholls  (ubi  supra)  is  an  excellent  illus- 
tration of  it.     [The  Yice-Chancellor  then 
referred  to  that  case,  and  continued] — 
On  this  question  whether  a  legacy  is  or 
is  not  specifio,  the  refinements  are  very 
great ;  for  instance,  there  is  the  case  of 
Kirby  v.  Potter  (ubi  stipra),  where  Lord 
Alvanley  says,  "  If  the  legacy  given  by 
the  codicil  had  been  '  of  my  stock,'  or  '  in' 
my  stock'  or  'part  of  my  stock,'  I  should 
have  held  it  clearly  a  specifio  gift  of  an 
aliquot  part  of  the  stock."     Now  this  case 
falls  within  that  very  .definition,  and  in 
my    opinion    each    legacy  is  a  specific 
legacy;  it  is  a  meting  out  or  dividing 
amongst  the  legatees  the  very  thing  over 
which  the  testatrix  had  a  power  of  ap- 
pointment.  In  fact  it  is  very  probable  that 
such  was  the  intention  of  the  testatrix. 
She  knew  perfectly  well  that  she  was  ten- 
ant for  life  in  posstssion  of  30,000Z.  stock. 
She  knew  that  that  was  the  fund  she  had 
to  divide.     Nothing  can  bo  more  nataral| 
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tiierefore,  than  that  she  ahould  proceed  to 
divide  it  amongst  her  legatees  in  snch  pro- 
portions as  she  thought  fit ;  and  accord- 
mglj  she  does  divide  it  amongst  them  in 
a  manner  which  I  can  only  re«i,  I  repeat, 
as  "part  of  the  trust  funds."  The 
result  therefore  is  that  in  my  opinion  the 
I^iades  are  specific,  and  the  fund  is  divi- 
siUe  amongst  the  legatees  in  the  propor- 
tions in  which  it  is  divided.  Then  having 
given  l^aoies  amounting  to  26,1002.,  and 
there  being  3,'9002.  left,  instead  of  going 
throogh  the  form  of  giving  that  the  tes- 
tatrix gives  what  remains  in  the  form  of 
residne.  Therefore,  although  it  is  given 
in  the  form  of  residue,  it  is  just  as  much 
a  specifio  l^acy  as  the  others.  I  may 
mention  Uie  case  of  Newbold  y.  Boad- 
hmghl  (1),  where  thore  was  a  gift  of  a 
nm  of  money  to  one  to  be  paid  out  of 
the  produce  of  a  real  estate  directed  to 
be  sold,  followed  by  a  gift  to  others  of  the 
lendne  of  that  produce ;  and  it  was  held 
to  be  substantially  a  gift  of  the  whole 
estate  and  not  a  gift  of  legacies  collate- 
rally charged  upon  the  estate;  so  that 
these  gifts  were  adeemed  if  the  testator 
■old  the  estate  in  his  lifetime.  Therefore 
the  gift  of  the  residue  is  also  specific,  and 
if  Ae  will  had  stopped  there,  I  should 
have  held,  in  conformity  with  Mr.  Cotton's 
■igunent^  that  there  must  be  a  rateable 
oontribation  to  the  probate  duty.  But, 
unAniunately  for  the  residuary  legatees, 
the  testatrix  casts  a  burden  upon  them 
which  is  not  cast  upon  the  others ; 
for  she  g^ves  "the  proceeds  of  such 
■ale  after  payment  thereout  of  all  debts 
which  may  be  due  from  me  at  my  decease 
tad  my  funeral  and  testamentary  ex> 
pensee,  and  to  divide  the  residue  of  my 
estate  and  effects  between  my  nephews 
and  nieces."  That  is,  the  residne  which 
remains  after  paying  the  funeral  and  testa- 
mentaiy  expenses ;  the  testamentary  ex- 
peoaes  including  the  probate  duty.  Now 
the  only  observation  I  have  to  make 
fnrUier  is  this :  it  is  said  that  on  the  27th 
of  Joly  last  year  I  decided  this  point  in  a 
manner  different  to  what  I  am  now  de- 
ciding it.  If  I  did,  it  is  quite  open  to 
me  to  decide  it  differently,  but  I  did  not 
decide  it  because  the  application  was  by 

(1)  1  Rasa.  &  IX.  677. 


one  legatee  who  wanted  his  money,  it 
being  admitted  that  the  money  was 
ready.  Therefore,  all  I  decided  was 
that  the  legatee  should  take  the  3,0002. 
that  was  given  to  him  with  interest 
from  one  year  from  the  death  of  the  tes- 
tatrix. That  was  the  least  he  could  be 
entitled  to,  and  therefore  what  I  intended 
was  to  give  him  that  sum  without  preju- 
dice to  any  question.  I  am  <xaiaan  I 
never  intended,  in  the  absence  of  the 
parties  interested,  to  decide  the  question 
that  these  were  not  specifio  legacies.  I 
gave  the  legatee  the  least  that  he  was 
entitled  to,  and  now  he,  in  common  with 
the  rest,  is  entitled  to  the  dividends  upon 
the  stock  &om  the  death  of  the  testamx. 


Solicitors— Meun.  Merriman,  Povell  &  Ca, 
for  plaintiffi  and  defendants ;  Messrs.  Gregory, 
Bowcliffes  &  Bawle  and  Ueksrr.  Walker,  Sons  & 
Field,  for  the  other  parties  interested. 


;*} 


TILLBTT  V.  PBABSON. 


Jessel,  M.B. 

1873, 

Dec.  2 

Judgment  CredUor— Elegit — Equitable 
Life  Eitate — Receiver. 

A  judgment  creditor  who  hat  sued  out  an 
elegit,  amd  got  a  return  from  the  sheriff  that 
the  debtor  vxis  entitled  to  a  life  estate  in 
realty  of  the  debtor,  and  registered  the 
writ,  may  file  a  biU  in  the  Court  of 
Chancery  for  a  receiver  of  that  estate. 

This  was  a  bfll  by  judgment  creditors 
against  their  debtor  and  the  tmstees  of 
some  real  estate  of  which  the  debtor  was 
equitable  tenant  for  life.  The  date  of  the 
judgment  was  the  2nd  of  Apg^t,  1873. 

The  plaintiffs  had  sued  out  an  elegit, 
and  gfot  a  return  from  the  sheriff  that 
the  debtor  was  entitled  to  a  life  estate 
in  the  land  in  question,  and  registered 
the  writ ;  but  the  land  was  snbjec^ 
to  a  lease  granted  by  the  settlor  who 
had  devis^  the  legal  estate  to  the 
trustees,  and  the  plaintiffs  were  therefore 
unable  to  recover  the  rent  from  the  tenant. 
They  therefore  filed  this  bill  and  moved 
at  once  for  a  receiver.   The  biU  contained 
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s  farther  prayer  for  sale  of  the  life  estate 
of  the  debtor. 

Mr.  Fry  and  3£r.  Gozens-Hardy,  for  the 
plaintiffs,  eaid  that  the  plaintiffs  might  no 
donbt  petition  for  a  sale  of  the  debtor's 
interest,  under  the  Act  27  &  28  Yiot.  c 
112.  s.  4  (1864),  bat  submitted  that  that 
did  not  take  away  their  remedy  by  receiver. 
The  tenant  for  hfe  might  die  before  a  sale 
oonld  be  effected.  A  similar  conclusion 
nnder  the  Act  1  <k  2  Vict.  c.  110  (1838) 
yna  arrived  at  in 

Yeacombe  y,  Landor,  28  Beav.  80 ;  s.  c. 
28  Law  J.  Bep.  (n.s.)  Cbanc.  876 
(18691. 

The  d^endant  did  not  appear. 

Thx  Hastkb  of  tbk  Bolls  made  the 
order  asked  for. 


Sbliciton — Heesn.  Sharpe,  Parkers,  Fritcbard  & 
Sharpe,  agents  for  Messrs.  Coeks  &  Rackham, 
Norwich,  for  plaictifi ;  Uessrs.  Walkin  &  Clift, 
for  defendant  Pearson ;  Mr.  £.  F.  Praser,  for 
the  other  defendants. 


SSLBOSNE,  L.O. 
LoSD  BoiULLT,  ILR.  L  HAKTLAMO  V.  HCBBBLL. 

1873. 
June  20. 

Solieitor  and  Client — Advances  to  his 
Client— Interest— Costs— S3  &■  34  Vict, 
c.  28.  *.  17. 

The  17th  section  of  the  Act  o/38  ^  84 
Vict.  c.  28,  authorising  in  taxation  the 
alloKance  of  interest  on  moneys  disbursed  by 
a  solicitor  for  his  client  only  applies  to  costs 
betvieen  a  solicitor  and  his  own  clientf  not 
to  a  case  where  costs  are  to  be  paid  out  of  a 
fund  m  Court  not  belonging  wholly  to  the 
dieni. 

A  fbreclosure  suit  had  been  instituted 
many  years  before  by  mortgagees  of  two 
undivided  shares  of  certain  real  estate. 

A  decree  was  made  for  sale  of  the  entire 
estate,  the  parties  interested  in  the  re- 
maining undivided  third  part  undertaking 
tocononr  therein.  Under  this  decree  several 
sales  of  parts  of  the  property  had  taken 
place,  some  more  than  ten  years  before 
this  application.    All  the  proceeds  of  sale 


in  each  case  were  paid  into  Court  and 
invested  in  a  single  account.  Part  of  the 
investments  were  applied  in  paying  offt^e 
principal  and  inter^t  due  on  the  mort- 
gage, and  by  an  order  made  on  farther 
consideration  it  was  referred  to  the  taxing 
master  to  tax  the  costs  of  all  parties  as 
between  solicitor  and  client,  including  in 
the  costs  of  the  plaintifb  any  costs, 
charges  and  expenses  properly  incurred 
by  them  as  mortgagees  in  relation  to  the 
mortgaged  property  or  the  sale  thereof  or 
otherwise  beyond  the  costs  of  the  suit,  and 
it  was  ordered  that  these  costs  should  be 
raised  and  paid  out  of  the  stock  then  repre> 
senting  the  proceeds  of  sale,  and  that  the 
residue  should  be  divided  among  the  per- 
sons beneficially  entitled  to  the  proper^ 
in  manner  mentioned. 

The  solicitors  for  the  plaintiffs  included 
in  their  bill  of  costs  charges  for  interest 
on  disbursements  made  by  them  in  carry- 
ing out  the  sales  "  as  moneys  disbursed 
for  their  clients." 

The  taxing-master  disallowed  the  claim 
on  the  ground  that  the  17th  section  of 
the  Act  33  &  34  Vict.  c.  28  only  authorised 
him  to  allow  interest  as  between  a  so- 
licitor and  his  client,  not  where  the  in- 
terest was  in  fact  claimed  on  behalf  of  the 
client  oat  of  a  fund  belonging  to  others. 

An  application  was  now  made  by  snm- 
mons  for  an  order  that  the  taxing  master 
might  be  directed  to  review  his  taxation. 

Mr.  Buchanan,  for  the  summons,  con- 
tended that  the  Act  was  wide  enough  to 
include  the  case,  and  that  as  the  fond  oat 
of  which  the  money  advanced  by  the  so- 
licitor should  have  been  paid  had  been 
invested  and  produced  interest,  it  was 
reasonable  that  interest  should  be  allowed 
on  the  disbursements  in  the  benefit  of 
which  all  parties  had  shared.  He  referred 
to  section  27  of  23  &  24  Vict.  c.  127  as  an 
analogous  provision,  and  said  that  under  it 
the  Court  m  directing  payment  out  of  the 
proceeds  of  sale  of  mortgaged  property 
of  the  mortgagees,  principal,  intoest  and 
costs,  had  allowed  interest  on  the  costs— 
WhUfield  V.  Eoberts,  9  W.B.  844. 

[The  Lobd  Cbanckllob.— That  was  a 
case  of  a  judgment  debt.] 

Mr.  Ooren  and  Mr.  TerreU,  for  defend" 
ant,  was  only  hcai'd  en  the  question 
whether  this  summons  should  be  dis- 
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missed  withoat  oosts.  They  contended 
that  the  Act  not  being  retrospective  could 
Bot  apply  to  this  oaae,  and  that  therefore 
the  summons  ought  to  be  dismissed  with 
oosts. 

Thb  Lo«d  GhancsIiLOB. — The  Act  ap- 
pears to  me  to  apply  only  to  a  olaim  of  a 
solicitor  and  his  own  client.  Before  the 
Act  solicitors  were  not  able  to  chai^  in- 
terest on  advances  made  to  their  clients. 
The  Act  of  1870  enabled  them  to  do  so 
as  against  their  own  clients,  bat  there  is 
nothing  in  it  enabling  them  to  charge  any 
other  persons  with  such  interest,  as  would 
be  the  effect  in  this  case  if  the  application 
were  granted.  The  sammons  most  be 
dismiased,  but  the  question  was  a  proper 
one  to  bring  before  the  Court,  and  it  wIU 
he  dismissed  without  costs. 

Sdlidtors — ^ICaors.  Horley  &  Shirreff,  for  plain- 
XiSi ;  Mr.  Goran  and  Mr.  Cowlard,  for  defenuant. 


|. 


raWTONS  DBYISBD 
BSTATES. 


Mauhs,  y.c. 

1873. 

Hay  26. 

Petition — Sale  and  Exchange — Selling 
Burfaee  and  Minerals  separately — Oonfirm- 
ation  of  Bates  Act  (25  ^  26  Viet.  c.  108). 

The  trustees  of  a  w'M  devising  real  estate 
in  strict  settlement  had  mere  generaX  powers 
tf  sale  and  exchange.  Upon  a  petUion  pre- 
sented  by  the  trustees  and  <Ae  tenant  for 
l^e  under  the  Confirmation  of  Sales  Act 
(25  ^  26  Viet.  o.  108),  for  authority  to 
exeretse  the  powers  by  seUing  the  minerals 
q»d  wwrfaae  separaiety,  the  Court  gave  a 
general  direction  th(U  the  powers  might  be 
so  exercised. 

Sip  Watkiii  Williams  Wynn,  by  his 
inll,  dated  the  19th  of  July,  1822,  de- 
Tiaed  all  his  real  estate  (except  as  therein 
mentioned)  to  trustees  to  uses  in  strict 
settlement,  and  empowered  his  trustees, 
with  the  consent  of  the  tenant  for  life  for 
the  time  being,  to  sell  or  exchange  the 
same ;  bat  the  will  contained  no  special 
power  to  sell  the  surface  and  minerals 
separately. 

A  petition  was  presented  under  the 


ConBrmation  of  Sales  Act  (25  &  26  Vict, 
o.  108),  by  the  trustees  and  the  tenant 
for  life,  praying  that  the  trustees  might 
be  at  liberty  to  exercise  the  powers 
of  sale  and  exchange,  so  as  to  dispose  of 
the  lands,  subject  to  the  uses  of  the  will, 
with  a  reservation  of  the  mines  and  minerals 
thereunder,  and  also  to  sell  the  mines  and 
minerals  separately  &om  the  sur&oe. 

It  did  not  appear  that  the  trostees  ha4 
entered  into  any  specific  oontraots  for  the 
sale  of  the  sur&ce  or  minerals.  The  re- 
maindermen were  not  served  with  the 
petition. 

Mr,  E.  Harrison^  for  the  petitioners, 
cited  in  support  of  the  prayer, 

In  re  Brown's   Trust  Estate,  32  Law 

J.  Bep.  (n.s.)   Ghanc.   275 ;  s.  o, 

11  W.k  19  ; 
Service  on  the  remaindermen  was  unne- 
cessary^ 

In  re  Pryae's  Estates,  39  Law  J.  Bep, 

(m.s.)  Ghanc.  760 ;  s.  o.  Law  Bep. 

10  Eq.  631. 

Mauns,  V.C.,  said  that  if  the  power  of 
sale  had  been  properly  framed  according 
to  the  forms  now  generally  used  by  con- 
veyancers, there  would  have  b^n  power 
to  sell  the  minerals  separately  &om  the 
sur&ce,  and  the  surface  separately  £rom 
the  minerals.  There  seemed  no  objection 
to  making  the  order  asked  for. 

Solicitors — Messrs.  Dean  &  Taylor,  for  the 
petitioners. 


} 


HABTET  V.  HALL. 


Bacon,  V.G. 

1873. 

Jane  18. 

Contempt  —  Imprisonment  for  Debt  — 
Com^omise. 

A  solicitor  was.  ordered  to  pay  money  to 
a  receiver  of  the  Court  on  pain  of  sequestra- 
tion and  imprisonment.  His  property  was 
seized  on  afi.fa.  wider  the  order,  but  pos- 
session was  given  up  under  an  agreement : 
— Held,  on  breach  of  the  agreement  by  him 
that  he  coidd  not  be  attached  under  the 
order. 

.  In  Deoraiber,  1870,  Mr.  Hall,  the  soli' 
citor  for  the  defendant  in  the  cause,  waa 
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ordered  to  pay  J.  J.  Safferj,  the  receiver, 
the  sam  of  1312.  6s.  lid.  and  costs  of  the 
then  application.  On  the  order  was  the 
following  indorsement — "  If  you,  the 
within  named  J.  C.  Hall,  neglect  to  obey 
this  order  by  the  time  therein  limited,  you 
will  be  liable  to  have  yonr  property  se- 
qnestered  for  the  purpose  of  compelling 
yon  to  obey  the  same  order,  and  you  may 
also  be  liable  to  be  arrested  and  com- 
mitted to  prison." 

The  sheriff,  under  a  writ  otfi.  fa.  issued 
for  the  purpose  of  recovering  the  money 
ordered  to  be  paid,  took  possession  of 
goods  of  J.  C.  Hall.  An  arrangement 
was  then  made  under  which  he  withdrew 
from  possession  on  terms  that  Mr.  Hall 
should  pay  instalments  of  151.  every 
month  till  the  whole  amount  ordered  to 
be  paid,  with  costs  and  interest,  should 
have  b^n  satisfied,  and  in  de&ult  the 
sheriff  should  re-enter  under  the  same 
warrant  and  proceed  with  the  execution 
just  in  the  same  manner  as  if  he  had  not 
withdrawn.  Before  the  whole  money 
agreed  had  been  paid  default  was  made. 

Mr,  W.  J.  Tiaxoromce  now  moved  to  at- 
tach Mr.  Hall  for  non-compliance  with 
the  order. 

Bacon,  V.C,  said  there  had  been  such 
an  interference  with  the  terms  of  the 
original  order  that  an  attachment  could 
not  now  be  issued  upon  it,  and  he  refused 
to  moke  any  order  on  the  motion. 


SolicitOM — ^Messrs,  Laviance,  Flews,  Boyer 
ft  Co.,  for  the  applicant. 


lcon,  V.O.  1 

1     BLOOMER    V.     THB     UNION 

1873.        ' 

>        COAI,    AND    IBON    COM. 

July  9.      J 

1          PANT. 

Company  —  Mortgage  —  Book-dehte  — 
Diredon — Power — Construction. 

A  charge  on  future  book-debte,  under  a 
power  to  mortgage  the  property  of  a  com- 
pany, was  upheld. 

This  was  a  suit  to  enforce  a  mortgage 
made  by  a  company,  which  included  Iraok- 
debts.    The  mortgage  was  made  by  the 


directors  under  a  dause  contained  in  the 
articles  of  association,  which  gave  them 
power,  among  other  things,  to  borrow, 
"  by  way  of  mortgage  (with  or  without  a 
power  of  sale),  of  any  of  the  property  of 
the  company." 

The  plaintiffs  advanced  3,0002.  to  the 
company,  which  was  secured  by  deben- 
tures, on  which  the  principal  was  payable 
on  the  1st  of  January,  1874,  and  bore  in- 
terest at  the  rate  of  7i  per  cent,  per 
annum.  The  company  also  assigned,  by 
way  of  additional  security,  "all  the  lands, 
mines,  works,  plant,  machinery,  stock-in- 
trade,  book-debts,  rents,  profits  and  other 
property,  of  every  description,  which  the 
company  then  had,  or  might,  during  the 
continuance  of  that  security,  acquire,  ex- 
cept that  part  of  the  capital  of  the  com- 
pany which  was  not  then  paid  np,  and 
except  such  leasehold  property  as  the 
company  were  prohibited  £rom  assigning 
without  license.  The  mortgage  was  duly 
registered,  under  the  Companies  Act, 
1862.  The  company  was  put  into  volun- 
tary liquidation,  and  this  bill  was  filed  to 
enforce  the  security  on  the  book-debts  of 
the  company,  their  only  available  pro- 
perty. A  demurrer  was  put  in  by  the 
liquidator. 

Mr.  Phimptre,  for  the  demurrer,  con- 
tended that  as  it  had  been  held  thaty 
under  a  general  power,  the  proceeds  of  a 
future  call  could  not  be  charged — 

Be  The  Bankey  Brook^Ooal  Company, 

39  Law  J.  Hep.  (n.s.)  Chanc.  223 ; 

s.  c.  Law  Bep.  9  Eq.  721 ;  see  also 

Law  Bep.  10  £q.  381 ; 
Ex  parte  Stanley,  33  Law  J.   Bep. 

(n.s.)  Chanc.  536 ; 
on    the    same    principle,   futore   book- 
debte  could  not,  in  this  case,  be  validly 
charged. 
Mr.  UnderhiU,  for  the  bill. 

Baoon,  V.C,  said  book-debte  were 
within  the  description,  "  property  of  the 
company,"  and  overruled  the  demurrer. 

Solidton — Mr.  H.  G.  Field,  agent  for  Messrs. 
Undsibill,  Wolrerbampton,  for  plaintiffl;  Mr 
W.  H.  Bishop,  for  defendants. 
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B0W8EIX  V.  UOBBIS. 


Vou43.] 

Jit8xi.,M.B. 

1873. 

Nov.  21. 

Administration  of  Estate  —  Necessary 
Parties — Executor  de  son  Tort — Absence 
of  Legal  Personal  "Bepresentative — Costs — 
Objection  for  want  of  Parties  not  taken 
by  Answer  or  Demurrer. 

A  bin  for  administration  of  the  estate  of 
or  sMeiUion  of  Ute  trusts  of  the  wUl  of  a 
deceased  testator  cannot  be  sustained  against 
tke  executor  de  son  tort  without  the  legal 
penoTial  representative — Baynerv.Koebler 
(41  Law  J.  Eep.  (n.s.)  Chanc.  697 ;  b.  o. 
Iaw  Bep.  14  Eq.  262)  and  Coote  v. 
Whittingibon  (42  Law  J.  Rep.  (M.S.) 
Cbano.  oi/S)  dissented  from. 

Where  ii  appears  on  the  bUl  that  the 
swit  is  defective  for  want  of  parties,  a  de- 
fendant  who  takes  the  objection  at  the 
hearing  is  entitled  to  the  costs  of  the  day, 
though  he  has  not  taken  the  objection  by 
kis  answer. 

J.  Bowsell,  by  will  dated  the  6th  of 
December,  1864,  devised  and  bequeathed 
all  his  real  and  personal  estate  to  his 
wife  Joanna,  aabject,  as  to  his  personal 
estate,  to  the  payment  of  his  simple  con- 
tract debts  and  fnneral  expenses,  to  hold 
the  same  to  his  wife  for  her  own  use 
daring  her  life ;  and  after  her  death  he 
gave  the  same  to  William  Morris  and  W. 
P.  Morris,  their  heirs,  executors  and  ad- 
minisbators,  upon  tmst,  to  sell  and  divide 
Uie  proceeds  of  «de  equally  between  all 
his  children  who  should  survive  his  wife 
and  attain  twenty- one,  and  the  issue 
living  at  the  death  of  his  said  wife  of  any 
child  or  children  of  his  who  should  die  in 
the  lifetime  of  his  wife  leaving  issue, 
such  iasne  to  take  the  share  or  respective 
■hares  of  his  or  their  deceased  parent  or 
parents  only  in  equal  shares  if  more  than 
one ;  azxd  he  appointed  his  wife  executrix 
of  his  will.  The  testator  died  in  Decem- 
ber,  1864^  leaving  his  wife  and  four  child- 
renhim  surviving,  the  three  plain  tiffs  and 
the  defendant,  l&ry  Bartlett. 

The  testator's  widow,  Joanna  Bowsell, 
never  proved  the  will,  but  possessed  her- 
self of  the  personal  estate  of  the  testator, 
and  entered  into  the  receipt  of  the  rents 
and  profits  of  the  re«J  eete^. 
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.  She  died  on  the  27th  of  August,  1867, 
intestate.  On  the  6th  of  April,  1868, 
letters  of  administration  to  her  estate 
werQ  granted  to  the  defendant,  Majy 
Bartlett. 

After  her  death  a  bill  was  filed  by  the 
sons  of  the  testator  against  W.  Morris  and 
W,  P.  Morris  and  Mary  Bartlett  aaid  her 
husband.  It  stated  that  Joanna  Bowsell 
had  never  proved  the  will ;  that  she  had 
entered  into  possession  of  the  real  and 
personal  estate,  and  that  the  defendant, 
Mary  Bartlett,  was  her  legal  personal 
representative ;  it  alleged  that  upon  the 
death  of  Joanna  Bowsell,  W.  Morris, 
and  W.  P.  Morris  entered  into  possession 
of  the  personal  estate,  and  entered  into 
the  recent  of  the  rents  and  profits  of 
the  real  estate,  and  that  a  considerable 
balance  was  in  their  hands. 

It  appeared  on  the  face  of  the  bill  that 
no  legal  personal  representative  of  the 
testator  was  party  to  the  suit.  The  bill 
prayed  ^t  the  trusts  of  the  will  might 
be  carried  into  execution,  and  the  rights 
of  all  parties  under  it  ascertained ;  that 
the  defendants  and  the  trustees  might  be 
ordered  to  pay  into  Court  the  moneys 
belonging  to  the  testator's  estate,  which 
wexe  in  their  hands ;  that  new  trustees 
of  the  will  might  be  appointed,  and  a 
receiver  of  the  rente  and  profits ;  and 
that  all  necessary  aoconnte  might  be  token. 
Answers  had  been  put  in  by  the  defen- 
dants, but  no  objection  had  been  taken 
on  the  ground,  that  no  1^^  personal  re- 
presentatiTO  of  the  testetor  was  before 
the  Court. 

On  the  suit  coming  on  for  hearing, 
Mr.  Mackeson  and  Mr.  Badcoek,  for 
Mrs.  Bartlett,  took  the  preliminary  ob- 
jection that  the  suit  was  defective,  because 
no  legal  personal  representative  of  the 
testotor  was  a  party.  They  sud  that  there 
had  been,  two  recent  decisions  of  MaHns, 
y.C,  to  the  effect  that  such  a  suit  could 
proceed  in  the  absence  of  a  legal  personal 
representative,  but  that  those  decisions 
were  contrary  to  the  settled  practice  of 
the  Court  as  laid  down  by  Lord  Cotton- 
ham,  L.C.,  in  the  case  of 

Penny  v.  Watts,  2  Ph.  149 ;  s.  c.  16 
Law  J.  Rep.  (n.s.)  Chanc.  146, 
and  by  Lord  Hatherley,  when  Vice- Chan- 
cellor, in  the  case  of 
0 


Digitized  by 


Google 


98 


COURTS  OF  CHANCBBT: 


[N.S. 


Beardmore  y.  Oregory,  2  Hem.  &  M. 
491 ;  B.  c.  34  Law  J.  Bep.  (h.8.) 
Chanc.  392, 
and  that  Lord  Bomillyhad  followed  those 
cases  in 

Cory  v.  HUU,  42  Law  J.  Rep.  (n.s.) 
Ghano.  100;   s.  c.  Law  Rep.  15 
Eq.  79, 
after  his  attention  had  been  called  to  the 
decision'of  Malins,  Y.C.,  in 

Bayner  v.  Koehler  (ubi  gupra). 
They  asked  for  the  costs  of  tiie  day, 
and  contended  that,  although  a  prelimi. 
naiy  objection  for  want  of  parties  was 
not  taken  by  demurrer  or  the  answer, 
the  defendants,  taking  it  at  the  hearing, 
were  entitled  to  the  costs  of  the  day  if 
the  ol^'ection  appeared  in  the  bill,  and  on 
this  point  cited — 

Lorvry  v.  Fidton,  9  Sim.  104 ;  s.  o.  8 

Law  J.  Rep.  (n.s.)  Chanc.  814; 
Furze  y.  Shanoood,  5  Myl.   &  Cr. 

96; 
The  AUomey.General  r.  EiO,  3  Myl. 
-  &Cr.  247. 
That  the  rule  was  settled  by  the  above 
cited  decisions  of  the  Court  of  Appeal,  and 
is  still  law,  notwithstanding  the  decisions 
in 

Court  V.  Jeffery,  1  Sim.  &  S.  105 ; 
MiteheU  t.  Bailw,  3  Madd.  61 ; 
WiUoti  V.  Broughion,  7  Law  J.  Bep. 
(M.S.)  Chanc.  120 ; 
and 

Oox  V.  Stmhens,  9  Jur.  N.S.  1144; 
8.  0. 33  Law  J,  Bep.  (m.8.)  ChaQc. 
62. 
Mr.  Fry  and  Mr.  WilUs  Bund,  for  the 
plaintifib,  cited 

Coote  y.  WhittmgUm  (ubi  supra), 
in  which  Malins,  V.G.,  in  a  careful  jndg* 
ment,  after  having  his  attention  called  to 
the  decision  of  Lord  Romilly  in 

Gary  v,  SiUs  (vM  eupra), 
had  adhered  to  his  own  decision  in 
Bayner  v.  Koehler  (ubi  supra), 
and  that  this,  as  the  most  recent  decision, 
established  that  a  suit    could    proceed 
against  an  executor  de  son  tori  in  the  ab- 
sense  of  any  properly  constituted  legal 
personal  representotive ;  and  that  at  any 
rote,  having  regard  to  these  decisions,  it 
could  not  be  contended  that  defendants, 
who  did  not  take  the  objection  by  answer 
or  demnrrer,  were  entitlad  to  the  costs  of 


the  day,  on  the  ground  that  the  objection 
clearly  appeared  on  the  bill ;  they  farther 
contended  that  the  present  practice  of  the 
Court  was  correctly  stated  by  Eindersley, 
V.C,  in  the  case  of 

Gox  V.  Stephens  (ubi  supra), 
and  that  the  costs  of  the  day  were  never 
given  if  the  objection  were  not  taken  by 
demurrer  or  answer. 

The  Mastbr  of  tbi  Rolls. — ^Though 
it  is  only  a  small  sum  of  money,  which 
has  given  rise  to  an  elaborate  argument 
as  to  costs,  the  main  question  at  issue  is 
one  of  cousiderable  importance,  whether 
the  Court  can  administer  the  estate  of  a 
testetor  without  having  his  legal  personal 
representative  a  party  to  tiie  suit,  but  only 
an  executor  de  son  tort,  or,  as  in  this  case, 
the  legal  personal  representative  of  an 
execaUiT  de  son  tort.    Had*  it  not  been  for 
the  decisions  of  Malins,  V.C,  which  were 
cited  in  argument,  I  should  have  thought 
the  matter  clear ;  I  have  always  under- 
stood it  to  be  the  practice  to  require  the 
presence  of  the  legal  personal  representa- 
tive.   But  it  appears  that  Malins,  V.C., 
has  decided  the  contrary.    Hia  first  deci- 
sion may  not  have  be^  carefully  consi- 
dered, but  in  tiie  later  case  he  had  the 
decision  of  Lord  Romilly,  in  Gary  v.  HiOs 
(ubi  supra),  before  him,  and  in  an  elabo- 
rate judgment  declared  his  adherence  to 
his  former  decision.     Under  these  dr- 
cumstanoes,  although  in  my  own  opinion 
Lord  Romilly's  view  is  the  correct  one, 
I  should  have  hesitated  before  I  decided 
in  opposition  to  the  later  decision  of  the 
learned  Vice-Chancellor,  had  it  not  been 
for  the  decision  of  Lord  Cottenham  in 
Penny  v.  Watts  (vJn  supra),  and  the  de- 
cision of  Lord   Hatherley,  when  Vice- 
chancellor,  in  the  case  of  Beardmore  v. 
Oregory  (uin  supra).    The  first  of  those 
decisions,  being  that  of  a  Court  of  Appeal, 
is  binding  upon  me ;  the  second,  thoogh 
not  a  jndgment  of  the  Court  of  Appeal,  is 
entitled  to  great  weight,  and  I  prefer  to 
follow  it  as  being  more  in  aocordimoe  with 
principle  than  those  of  Malins,  V.C.     I 
consider  that  the  practice  of  the  Court 
was  settled  by  those  decisions,  and  hold 
accordingly  that  this  suit  cannot  proceed 
in  tile  absence  of  a  legal  personal  re^re. 
sentative.     I  shall  aUow  the  objection. 
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bat  direct  ilie  cause  to  stand  over,  frith 
liberty  for  the  plaintifiGa  to  amend. 

With  regard  to  the  question  whether 
the  defendants,  who  did  not  take  the  ob- 
jection either  hj  demurrer  or  answer,  are 
entitled  to  the  costs  of  the  day,  my  own 
impression  was  that,  according  to  the 
practice  of  the  Court,  the  defendants  would 
not  be  entitled  to  costs,  and  I  see  firom  the 
cases  cited  that  E^indersley,  Y.C,  has  so 
^dded ;  but  I  consider  that  I  am  bound 
by  the  decisions  of  Lord  Oottenham  cited 
I7  Mr.  Mackeson,  which  lay  down  the 
rale  liiat  where  the  objection  appears  on 
the  bill  the  defendants  are  entitl^  to  the 
costs  of  the  day,  although  they  do  not 
take  the  objection  bv  their  answer,  and  I 
shall  hold  accordingly  that  all  the  defen- 
dants who  take  the  objection  are  entitled 
to  ihs  usual  sum  of  101.  between  them  for 
ibe  costs  of  the  day. 

SoUeiton — ilz.  A.  A.  Silberberg,  for  plaintiflb ; 
If  em*.  Sorr  &  Gtibble  and  Heesra.  Whitaken 
k  Woolbert,  for  defendaoU. 


Hill,  V.C. 

1873. 

Hoy.  15, 16," 

19. 


B»  THE  OOMMOHWBALTH 
LAUD,  BUlLDmO,  X8TATB 
AMD  ADCTIOH  OOMPAHT  (LI- 

umo). 
Ex  parte  HOLLnroroN. 


SoTicUor  and  Client— Authority — Un- 
deriaJdng  not  to  issue  Writ. 

A  soUeitor  hat  authority  to  enter  into  an 
mdartaJdng  on  hehdlf  of  hit  client,  not  to 
ums  a  wrUoffiarifaaae  against  (he  cUenfs 
debtor,  in  eontideration  of  the  aeoeleration 
tf  tke  poffment  of  the  debt. 

A  breach  of  such  an  undertaking,  by  the 
ume  of  writs  againtt  the  debtor,  was  held 
to  be  eoKtrary  to  good  faith,  and  the  sdU- 
dtor  teat  ordered  to  pay  the  ecmenses  of 
istmng  such  writs,  and  of  an  appltcation,  to 
reeover  them. 

In  UaB  case  the  question  how  fitr  a  so- 
licitor has  aathority,  on  behalf  of  his  client, 
to  niidertake  not  to  issue  a  writ  of  fieri 
faetas  against  such  client's  debtor,  arose 
under  the  following  circumstances — 

Mr.  HoDington  was  a  debtor  of  the 
Commonwealth  Company,  under  an  order. 


by  which  he  and  other  persons  were  or- 
dered to  pay  the  costs  of  an  unsuccessful 
petition,  wmoh  he  and  such  other  persons 
had  presented  to  wind  up  the  company. 

The  costs  were  taxed  on  the  4th  of 
April,  1873,  and  on  that  day  the  company's 
solicitor,  Mr.  King,  wroto  to  Mr.  Shear- 
man, the  solicitor  of  Mr.  Hollington,  and 
the  other  petitioners,  demanding  payment 
of  the  costs  immediately. 

Mr.  Shearman,  whose  clients  (as  stated 
in  the  judgment  of  the  Yioe-Chan- 
cellor)  were  not  obliged  to  pay  the  costs 
for  fourteen  days  at  least,  offered  imme- 
diate payment  to  Mr.  King,  the  solicitor 
of  the  company,  if  he  would  obtain  an 
authority  to  receive  such  costs  from  all 
his  clients  who  appeared  in  opposition  to 
Mr.  Hollin^n's  petition. 

In  the  view  taken  of  the  &otB  by  the 
Vice-Chancellor,  Mr.  King  agreed  and 
undertook  to  receive  the  costs  as  proposed, 
and  to  get  the  required  authority ;  and, 
for  this  purpose  sent  a  form  of  authority 
to  Mr.  Shearman,  which  Mr.  Shearman 
approved  of,  and  Mr.  Shearman  only  de- 
layed payment  until  the  form  was  signed ; 
but  notwithstanding  such  undertaking, 
throu^  a  misunderstanding,  for  which 
the  Vice-Chanoellor  considered  Mr. 
Shearman  was  not  to  blame,  two  writs 
of  fi.  fa.  were  issued  against  the  private 
property  of  Mr.  and  Mrs.  Holluigton, 
who  paid  the  costs  and  sheriff's  expenses 
under  protest,  and  they  now  moved  to 
have  the  writs  set  aside,  or,  in  the  alter- 
native, to  have  the  expenses  repaid  to 
them  by  the  solicitor  of  the  company. 

Mr.  biehinson,  Mr.  Finlay,  and  Mr.  0. 
H.  Turner,  for  the  motion. — The  solicitor 
of  the  company  had  authority  to  under- 
take to  accept  the  costs  as  he  did,  and  it 
was  a  breach  of  good  faith  to  issue  the 
writs  after  such  undertaking,  and  the 
Court  has  authority,  in  its  general  juris- 
diction over  solicitors,  to  make  him  pay 
the  costs  and  damages  caused  to  Mr. 
Hollington — 

Levi  V.  Abbott,  4  Exoh.  Bep.  588 ; 
s.  o.  19  Law  J.  Bep.  (n.s.)  Exch. 
62. 

Mr.  De  Cfex  and  Mr.  Ingle  Joyce,  for 
the  solicitor,  Mr.  King. — The  alleged  un- 
dertaking  not  to  issue  execution  was  not 
within  the  solicitor's  powers — 


Digitized  by 


Google 


100 


COURTS  OF  CHANOBEYi 


[N.S. 


Lovegrooe  v.  Whiie,  4^  Law  J.  Rep. 

(N.S.)  O.P.  253 ;  B.  c.  6  Law  Rep. 

O.P.  440. 

The  Court  cannot  make  Mr.  King  pay 

costs  or  damages,  except  at  the  instance 

of  his  client. 

Mvi  Lmdley  and  Mr.  Brooksbank,  for 
the  company,  supported  the  motion. 

Mr.  Dickinson,  in  reply,  cited  on  the 
liability  of  the  solicitor  to  pay  costs  per- 
sonally — 

Aubrey  y.  Aspinall,  Jac.  441 ; 
Bromage  v.  Da/oies,  4  Jur.  N.S.  683. 

ELuj.,  V.C.  (on  November  19th),  gave 
judgment  to  the  effect  that  the  expenses 
caused  to  Mr.  Hollington  by  the  issue  of 
the  writs  must  be  repaid  him  by  the  soli- 
litor  of  the  company,  together  with  his 
costs  of  this  application ;  and,  in  reference 
to  the  authon^  of  Mr.  King  to  enter  into 
the  undertaking,  on  behalf  of  his  clients, 
which  he  held  had  been  duly  entered 
into,  viz.,  not  to  issue  the  writs  of  fieri 
faeias,  he  said — 

The  order  directed  payment  by  the  pe- 
titioners to  the  company  and  the  opposmg 
shareholders,  who  were  sixty-six  in  num- 
ber, of  their  costs  of  the  petition.  The 
costs  were  taxed  at  1442. 18s.  3d.,  the  tax- 
ing master's  certificate  being  dated  the 
4th  of  April.  On  that  day  Mr.  King,  the 
solicitor  of  the  company,  and  of  the  ^are- 
holders  who  had  opposed  the  petition, 
wrote  to  Mr.  Shearman,  the  solicitor  of 
the  petitioners,  a  letter,  in  which  he  said, 
"  This  Master  certifies  that  he  has  taxed 
my  client's  costs  at  1442. 18s.  Sd. ;  unless 
I  receive  the  amount  in  the  course  of 
Monday  I  shall  proceed  to  enforce  pay- 
ment." 

This  demand  of  payment  was  a  demand 
which  Mr.  King  was  not  entitled  to  make, 
the  practice  not  enabling  him  to  enforce 
payment  until  either  the  17th  of  April  or 
some  later  period. 

It  was  said  in  argument  that  what  took 
place  did  not  amount  to  an  agreement  or 
undertaking  not  to  issue  execution  at  the 
time  when  it  conld,  according  to  the  prac- 
tice of  the  Court,  be  issued,  but  at  most 
amounted  only  to  a  statement  that  the 
signatures  would  be  procured  if  they 
could  be  procured,  so  as  to  allow  of  pay- 
ment being  made  under  the  authority  to 


Mr.  King  instead  of  to  the  parties ;  that 
payment  to  Mr.  King  would  have  been  a 
good  payment  without  the  authority ;  and 
that  Mr.  King  could  not,  as  solicitor  of 
the  company,  bind  the  company  not  to 
issue  execution,  when  the  writ  could  be 
executed.  As  to  the  construction  thus 
put  upon  what  passed  at  the  interview,  I 
think  it  is  not  correct.  It  is  to  be  ob- 
served  that  Mr.  King's  clients  were  inte- 
rested in  obtaining  payment  before  the 
time  when  a  writ  could  be  executed,  and 
that  what  took  place  provided  for  and 
contemplated  such  earlier  payment,  Mrs. 
Hollington  and  Mr.  Hollmgton  thus 
making  a  concession  in  favour  of  Mr. 
King's  clients.  Whether  or  not  payment 
could  without  the  authority  have  been 
properly  and  effectually  mada  to  Mr. 
King  I  do  not  think  it  necessaiyto  deters 
mine,  seeing  that  Mr.  King  and  Mr. 
Shearman  acted  upon  the  view  that  the 
authority  was  necessary. 

K  Mr.  King  had  not,  as  solicitor  of  his 
clients,   authority  to  contract  with   the 
debtor,   after  judgment,  that  his  client 
would  not  enforce  payment  of  his  demand 
until  a  specified  tmie,  he  had,  I  think, 
authority  to  arrange  on  their  behalf  for 
acceleration  of  payment.    In  Lovegrove  v. 
White  (tt6t  supra),  Smith,  J.,  says — "  The 
attorney  has,  no  doubt,  control  over  the 
process  of  execution,  so  ikr  as  such  purpose 
is  concerned,  but  that  he  has  not  complete 
control  over  it  is  shewn  by  the  decision 
that  if  the  debtor  has  been  taken  on  a 
ca.  sa.    he    cannot    consent   to  bin  dis- 
charge ;  though,  in  the  case  of  a  ^  fa., 
he  can  consent  to  the  withdrawal  of  it^  as 
in  Levi  v.  Abbott  (ubi  sttprd).    If  it  is  for 
the  advantage  of  the  client,  he  may  ac- 
cept payment  of  the  debt  by  instalmelits ; 
but  he  cannot,  I  think,  enter  into  a  bind- 
ing agreement  that  execution  shall  not 
issue  for  a  given  period  of  time." 

The  Vice-Chancellor  went  on  to  say, 
that  owing  to  a  misapprehension  on  the 
part  of  Mr.  King's  clerk,  execution  had 
been  issued,  notwithstanding  the  agree- 
ment, aud  that  such  execution  was  (thoagh 
no  blame  attached  to  Mr.  King)  contrary 
to  good  faith  ;  and  as  to  Mr.  Shearman's 
right  to  rely  on  the  undertaking,  he 
said — ^Mr.  Shearman  was,  I  think,  leid  by 
Mr.  King,  acting  through  his  clerk,  to  b». 
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Here  ihat  payment  was  to  be  made  to  Mr. 
King  after  he  had  obtained  the  aathoritj. 
Mr.  Shearman  therefore,  I  consider,  pro- 
perly abstained  &om  paying  the  costs, 
even  after  the  time  when  ezecation  could 
issue  for  non-payment  thereof.  As  to  Mr. 
King,  I  consider  I  have  jurisdiction  to 
make  him  pay  the  costs  occasioned  by  his 
having  issued  execution  under  the  cir- 
cumstances. 


Solidton— Uessis.  T.  W.  Batclifr&  Son,  for  Mr. 
King;  Mr.  Q.  J.  Natt,  for  Mr.  StMatman. 


LoBD  SttaosHB,  L.C.' 

for 

LoBD  BoimxT,  VLR. 

1873. 

Jiily24. 

Aug.  1. 


8I1OPSS  V.  OUTEB, 


Set-off— Malim  Act  (20  ^21  Viet.  e.  57). 
Married  Woman — Beversionary  PersonaiUy 
^Hvtband't  Interest. 

A  tettator  hy  a  codieU  made  in  1861  du 
reded  that  ajier  fhe  death  of  his  widow  a 
legacy  of  3501.  should  be  paid  to  one  of  his 
daughters,  who  was  then  a  married  woman. 
The  daughter's  husband  being  indebted 
to  the  testator's  estate,  the  dattghter  and 
her  husband,  during  the  widow's  life,  as- 
signed the  legaoy  to  a  purchaser  for  value 
by  a  deed  executed  vmder  20  if  21  Yid.  c. 
57.  On  the  deaih  of  the  widow,  the  testatoi's 
executors  ebumed  to  set  off  the  debt  due  from 
the  husband  against  the  legacy  to  his  wife : 
— Held,  that  umder  the  Act,  the  purchaser 
got  a  good  title  dear  from  any  set-off  in 
r^peet  of  the  husband^ s  debt. 

Semble,  if  the  htu^and  had  previously 
assigned  his  interest  the  case  would  have 
beend^ereni. 

In  this  case  his  Lordship  delivered  a 
written  jadgment,  which  is  set  out  in  full 
below.  It  will  be  seen  that  the  fbots  were 
those  shortiy  stated  in  the  head-note,  the 
date  of  the  codicil  being  1861,  and  the 
porchaeer  a  Mr,  Lucas. 

Mr.  Fry  and  Ifr.  Locoek  Webb  appeared 
for  the  married  woman  who  was  the 
l^dxttiff  in  the  suit. 


Mr,  Solomon  appeared  for   her  hus- 
band. 

Mr.  Southgate  and  Mr.  Speed,  for  the  exe- 
cutors.— The  assignee  of  the  husband  and 
wife  cannot  stand  in  any  better  position 
than  the  husband  and  wife  themselves. 
Now,  if  no  assignment  had  been  executed, 
this  legaoy  would  have  been  payable  to  the 
husband,  and  the  right  of  the  executors 
to  set  off  the  debt  doe  firom  him  would  be 
dear.  The  only  object  of  the  Act  20  & 
21  Vict.  0.  57  was  to  enable  a  married 
woman  to  make  an  assignment  good 
against  herBel£  Before  that  Act,  the  title 
of  the  assignee  was  liable  to  be  defeated 
by  the  death  of  the  husband  before  the 
reversion  fell  in.  The  Act  then  saves 
the  assignee  &om  that  danger.  But  if 
the  husband  survives  the  period  at  which 
the  reversion  fedls  in  he  becomes  entitled 
to  receive  it,  and  the  help  of  the  Act 
becomes  nnneoessaty.  The  Act  gives  the 
assignee  the  wife's  interest  if  she  survives ; 
he  takes  the  husband's  interest  inde- 
pendently of  the  Act.  In  the  events 
which  have  happened,  therefore^  he  is  a 
mere  assignee'  of  a  chose  in  action  and 
takes,  subject  to  all  equities  affecting  it. 

Mr.  Fischer  and  Mr.  J.  0.  Wood,  for  the 
purchaser.— In  any  case  the  right  of  the 
executors  to  set  off  is  subject  to  the  wife's 
equity  to  a  settlement,  and  we  can  claim 
as  assignees  of  that.  We  submit,  how- 
ever, that  on  the  words  of  the  statute  the 
wife  has  power  to  assign  her  husband's 
interest  as  well  as  her  own. 
They  cited 

Proler.  Soadu,  37  Law  J.  Hep.  (r.s.) 
ChaDc.  246 ;  s.  c.  Law  Bep.  3 
Chanc.  220 ; 

OherTV  y.  Boultbee,  2  Eeen,  319; 
4  M.  Ai  Or.  442 ;  s.  c.  7  Law  J. 
Bro.  (n.s.)  Ohanc.  178;   9  ibid. 

Mr.  Southgate,  in  reply. — ^When  the 
Act  gives  the  wife  power  to  assign  the 
interest  of  her  husband  in  her  right,  it 
must  mean  that  only  which  he  could 
himself  assign,  that  is,  his  interest  after 
deducting  aJl  rights  of  set-off  or  other 
rights  of  other  persons. 

Thb  Lobd  Chancbllob. — The  question 
on  which  I  reserved  my  judgment  was, 
whether  the  executors  of  the  testator  are 
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entitled  to  retain  ont  of  a  legacy  of  S501, 
giyen  by  the  second  codicil  to  the  plain- 
tiff,  Mrs.  Sloper,  a  Bom  of  3252.  Ids.  Od. 
dae  &om  Mtb.  Sloper's  husband  to  the 
testator's  estate  in  priority  to  the  right 
of  Mr.  Lacas,  her  assignee  for  yalae  of 
the  legacy.  By  the  codicil,  this  legacy 
was  inade  payable  to  Mrs.  Sloper  (not  for 
her  separate  use,  though  another  l^acy 
of  larger  amonnt  was  given  to  her  by  the 
will  for  her  separate  use)  after  the  death 
of  the  testator's  widow,  who  died  on  the 
19th  of  May,  1871.  It  was  therefore  re- 
versionary when  the  assignment  to  Mr. 
Lucas,  dated  the  22nd  of  August,  1870, 
was  made.  That  assignment  was  duly 
executed  hv  Mrs.  Sloper  with  the  con- 
cnrrence  of  her  husband  under  the  pro- 
visions of  the  statute  20  &  21  Vict.  o.  57, 
and  it  is  not  disputed  that  the  legacy  was 
effectually  assigned  hy  her  subject  only 
to  this  question,  whether  the  chum  of  the 
executors  in  respect  of  tiie  husband's 
debt  ought  or  ought  not  to  prevail  against 
the  title  of  the  assignee. 

The  general  law  of  the  Court  is,  that 
a  legatee  who  is  also  a  debtor  to  the  testa- 
tor's estate  cumot  (unless  an  intention 
that  he  should  do  so  is  manifested  by  the 
will)  claim  payment  of  his  legacy  without 
paying  the  debt,  and  therefore  that  the 
executors  may  in  such  a  case  retain  the 
debt  ont  of  the  legacy  when  payable.  "  It 
maybe  observed  "  (says  Sir  E.  V,  Williams 
in  his  work  on  the  law  of  executors,  p. 
1,305,  7th  edition),  "that  the  term  'set- 
off'  is  somewhat  inaccurately  used  in 
cases  of  this  kind.  The  proper  use  of 
that  expression  seems  apphcable  only  to 
the  mutual  demand  of  debtor  and  cre- 
ditor. A  right  of  this  nature  is  rather  a 
right  to  pay  out  of  the  fund  iu  hand,  than 
a  right  of  set-off.  And  such  a  right  of  pay- 
ment can  only  arise  where  there  is  a  nght 
to  receive  the  debt  so  to  be  paid,  and  the 
legacy  or  fund,  so  to  be  apphed  in  payment 
of  the  debt,  must  be  payable  by  the 
person  entitled  to  receive  the  debt."  A 
legacy  given  to  a  married  woman,  but 
payable  by  law  to  her  husband,  is  in  the 
same  position,  for  this  purpose,  as  a 
legacy  to  the  husbcuad  himself.  Inasmuch, 
however,  as  the  husband's  right  is  subject 
to  the  wife's  chance  of  survivorship,  as 
long  as  the  legacy  is  reversionary,  and  to 


her  equity  to  a  settlement  when  it  be- 
comes vested  in  possession  during  the 
marriage,  the  right  of  retainer  for  the 
husband's  debt  is  also  subject  to  those 
rights;  and  it  would  seem  to  be  most 
consistent  with  the  sound  principle  that 
every  right  and  power  of  the  wife  as  dis- 
tinct &om  her  husband  ought  in  such  a 
case  to  prevail  over  the  claim  of  retainer 
for  the  nusband's  debt. 

As  long  as  the  fund  is  reversionaTy, 
the  conditions  necessary  for  the  applica- 
tion of  the  legacy  towards  payment  of 
the  husband's  debt  to  the  testator  (whe- 
ther the  term  "set-off"  or  the  term 
"retainer"  ought  to  be  used)  do  not 
exist.  Nevertheless,  I  take  it  to  be  dear 
law,  that  the  assignee  of  a  contingent  or 
reversionaiy  legfacy  would,  when  the 
legacy  became  payable,  be  subject  to  this 
right,  if  the  legatee  would  himself  have 
been  subject  to  it  in  the  absence  of  any 
assignment. 

The  first  point  to  be  determined  is, 
whether  Mr.  Lucas  ought  in  this  case  to 
be  regarded  as  being,  on  the  true  con- 
struction of  the  statutid  20  <k  21  Vict.  c. 
57,  the  assignee  of  both  the  husband  and 
the  wife  according  to  their  respective 
interests,  or  whether  he  is  the  assignee 
of  the  wife  only,  discharged  fix)m  the  jus 
marUi  by  her  deed  under  the  statute.  If 
the  latter,  it  must  be  further  determined 
whether  he  takes  the  legacy  discharged 
from  all  right  of  retainer  which  the  exe- 
cutors might  have  asserted  against  the 
husband,  or  only  from  such  beneficial  in- 
terest as,  subject  to  that  right  of  retainer, 
might  have  been  now  remaining  in  ibo 
husband  himself. 

The  statute  says,  that  "  it  shall  be  law- 
ful for  every  married  woman,  by  deed,  to 
dispose  of  every  future  or  reversionary 
interest,  whether  vested  or  contingent,  of 
such  married  woman,  or  her  hustemd,  in 
her  right  in  personal  estate"  (under  any 
instrument,  not  being  a  marriage  settle- 
ment, made  after  the  31st  of  December, 
1857),  "as  folly  and  effectually  as  she 
could  do  if  she  were  a  feme  sole ;  and 
also  to  release  and  extinguish  her  ri^t 
or  equity  to  a  settlement  out  of  any  per. 
sonal  estate,  to  which  she  or  her  husband 
in  her  right  may  be  entitled  xmder  any 
such  instrument  as  aforesaid."    Property 
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ai  to  'which  she  is  restrained  Scorn.  aiiti< 
qpfttion,  by  the  termg  of  the  inatromeBt 
creatiii§^  her  title,  ia  excepted ;  and  "  no 
sooh  disposition,  release,  or  eztingoish' 
meat,  shall  be  vidid,  nnlees  the  husband 
ooncnr  in  the  deed  by  which  the  same 
shall  be  effected,  nor  nnless  the  deed  be 
kdcnowledged  by  her  as  after  directed" 
(Ce.,  in  the  manner  prescribed  by  the 
Act  for  the  AboUtion  of  Fines  and  Be< 
ooveries  for  the  Acknowledgment  and 
Perfecting  of  Deeds  disposiiig  of  Interests 
of  Mairira  Women  in  Law). 

I  am  of  opinion,  that  by  an  assignment 
duly  made  nnder  this  statute,  the  wife  is 
enabled  to  pass  and  transfer  personal 
property  to  which  she  is  entitled  in  re< 
version  discharged  from  her  husband's 
right,  as  folly  and  effectnally  as  if  she 
were  a  feme  tole,  and  that  the  assignment 
ought  not  to  be  r^arded  as  that  of  the 
hnsbuid  and  the  wife  according  to  their 
respeciiye  interests.  This  is  apparent 
&om  three  things  —  First,  Though  the 
hnsband  mnst  concur  in  the  deed,  the 
power  of  disposing,  not  only  of  her  own 
interest,  but  of  that  of  her  husband  in 
her  right,  is  in  terms  attributed  to  the 
wife.  Secondly,  The  words,  "as  fully 
and  effectually  as  if  she  were  a  feme  sole, 
manifestly  relate  to  the  operation  and  not 
to  tlie  formalities  of  the  deed,  in  respect 
of  which  latter,  the  assignor  is  treated 
not  as  a  feme,  sole,  but  as  a  married 
woman;  and,  Thirdly,  the  equity  to  a 
settlement  is  released  and  extinguished, 
manifestly  not  in  fevour  of  the  husband 
or  of  his  creditors,  but  so  as  to  give  to 
the  assignee,  immediately  on  the  execu- 
tion of  an  assignment,  an  absolute  title. 

Unless,  ther^oie,  the  concurrence  of  the 
husband  in  such  a  deed  ought  to  be  re- 
garded as  against  equity,  when  the  subject 
c£  the  assignment  is  a  l^;acy  out  of  which 
if  the  husband  had  been  entitled  to  reduce 
it  into  possession,  the  executors  would 
have  hem  entitled  to  retain  a  debt  due 
from  him  to  the  testator's  estate,  the 
statute  would  appear  to  give  Mrs.  Sloper's 
assignee  in  this  case  as  good  a  title  as  if 
that  lady  had  been  unmarried  or  a  widow 
at  the  date  of  the  assignment,  in  which 
case  (of  coarse)  the  husband's  debt  could 
not  have  been  retained. 

I  am  of  opinion  that  the  executor's 


future  and  contingent  right  of  retainer  as 
against  the  husband,  if  he  should  eventu- 
ally have  become  entitled  to  reduce  this 
legacy  into  possession,  did  not  stop  the 
husband  in  equity  from  ooncurring  with 
his  wife  in  such  a  deed  executed  by  her 
under  this  statute.  It  would  doubtless 
have  been  otherwise,  if  he  had  himself 
previously  dealt  with  his  jus  marUi  in  this 
legacy,  by  any  deed  or  contract  for  value ; 
but  the  right  claimed  by  the  executors 
exists  (if  at  ail)  by  operation  of  law  only, 
and  not  by  any  manner  of  contract. 

It  was,  however,  said  that  the  words  of 
the  statute  enabling  a  married  woman  to 
dispose  of  the  fiature  or  reversionary 
interest  "  of  such  married  woman  or  her 
husband  in  her  right,"  must  be  under- 
stood, as  to  the  husband's  interest  in  her 
right,  under  the  deduction  of  all  claims, 
which  as  against  the  husband  would  have 
operated  to  reduce  the  quanimn  of  his 
interest.  This  suggestion  struck  me  at 
the  time  as  very  mgenious,  but  it  is  (in 
my  opinion)  unsound.  It  is  not  accurate 
to  say,  that  claims  which  follow  and  attach 
themselves  upon  the  husband's  interest 
in  the  wife's  right,  operate  by  way  of 
deduction  from  it.  They  are  derivative 
from  or  they  may  be  adverse  to  it,  but 
the  existence]  and  the  qtumtum  of  the  jus 
mariti  itself  are  prior  to  and  in  taxA  con- 
stitute the  foundation  of  all  such  claims. 
The  construction  suggested  cannot,  in  my 
opinion,  be  reconciled  either  with  the  ex- 
press declaration  that  the  wife's  disposition 
IS  to  operate  "  as  fully  and  effectually  as  if 
she  were  a  feme  sole,  or  with  the  absolute 
and  unqualified  extinguishment  of  her 
equity  to  a  settiement. 

K,  before  the  statute,  a  testator  had 
given  such  a  reversionary  legacy  to  a 
married  woman  whose  husband  was  in- 
debted to  him,  with  a  power  to  her  to 
dispose  of  it  while  reversionary  in  the 
very  words  of  this  statute,  and  under  the 
same  condition  so  &r  as  relates  to  the 
husband's  concurrence,  it  cannot,  I  think, 
be  doubtful  that  he  would  have  created  a 
power  paramount  to  (and  in  case  of  its 
exercise)  exclusive  oi  any  right  of  his 
executors  to  retain  the  hnsbuid's  debt 
out  of  the  wife's  legacy.  The  effect  of 
the  statute  is  in  my  opinion  the  same. 

The  decree  will  therefore  direot  pay* 
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ment  of  the  S50Z.  legaoy  to  Mr.  Lucas 
without  any  deduction  on  account  of  Mr. 
Sloper's  debt  to  the  testator's  estate.  As 
to  the  costs,  I  think  that  Mr.  Lucas  ought 
to  be  allowed  the  costs  of  his  appearance 
to  defend  his  title  here  and  in  chambers, 
and  that  they  ought  not  to  be  deducted 
from  the  plaintiff's  general  costs  of  the 
suit. 


Solicitors — ^Messrs.  ClutppeU  &  Son,  for  the  plain- 
tiff ;  Mr.  J.  B.  Smith,  for  the  executors ;  Messrs. 
Webb,  Stock  &  Burt,  for  the  purchaser. 


} 


WHTTH  V.  WHTTB. 


MAiras,  V.C. 

1873. 

Nov.  16. 

Witt  —  Oonatrudion  —  Two  Codioda  — 
Identical  Qift  m  each — Legacies  Cumula- 
tive or  Non-cumulative. 

A  testator  hamng  executed  his  wUl  in 
duplicate,  subsequently  executed  on  the 
same  day  two  codicils,  almost  in  identical 
words,  gvmig  by  each  a  legacy  of  5,0002.  to 
D.  far  Ufe,  remainder  to  her  children,  with 
remainder  ever.  He  then  deposited  one 
codioil  toith  D.,  the  other  teith  his  solicitor, 
A  short  time  afterwards  he  executed  a  fur- 
ther codicil,  wheret>y  he  confirmed  his  wiU, 
"  except  so  far  as  the  same  is  altered  iy  a 
oodioU  thereto,  daied  the  2md  day  of  April, 
1868,  which  last  mentioried  codtcit"  he 
thereby  confirmed.  In  1871  he  took  away 
from  his  solicitor  the  codicil  he  had  depo- 
sited with  him  and  handed  it  to  B,,  and,  at 
his  death,  J),  was  in  possession  of  both. 
Both  were  admitted  to  probate : — Held,  that 
the  codicils  were  merely  dvplieates  of  each 
other,  and  thai  D.  was  only  entitled  to  one 
legaoy  of  &,000l. 

The  late  Sir  John  Henniker  by  his 
will,  dated  the  7th  of  February,  1860, 
bequeathed  his  residuary  estate  to  Mrs. 
Whyte.  The  will  was  executed  in  du- 
plicate, one  copy  was  given  into  the 
hands  of  the  lady  herself,  and  the  other 
into  the  hands  of  the  testator's  solicitor. 

On  the  2nd  of  April,  1868,  the  testa- 
tor executed  two  codicils,  which,  though 


not  exactly  in  the  same  words,  were 
substantially  identical ;  by  each  of  them 
he  gave  to  Mrs.  Dynux^e  a  legacy  of 
5,0002.  for  her  life,  with  remainder  to 
her  children,  with  remainder  over  to  the 
lady  of  the  manor  of  Compton  Martin. 

To  one  of  these  codicils  was  added  a 
direction  that  tiie  5,0001.  should  be  in- 
vested in  the  funds.  Both  th&  oodioils 
were  ezeoated  at  the  same  time,  and  in 
the  presence  o^  and  attested  By,  the 
same  witnesses. 

One  of  these  codicils  he  sent  to  Mrs. 
Dymocike,  and  the  other  to  his  solicitor. 
Shortly  before  his  death  he  obtained  firom 
his  solicitor  the  codicil  he  had  sent  to 
him,  and  sent  that  to  Mrs.  Dymocke,  and 
at  his  death  both  codicils  were  in  her  pos- 
session. 

The  testator  made  another  oodicil,  dated 
the  21st  of  September,  1869,  the  latter 
and  material  |Mrt  of  which  was  aa  fol- 
lows— "  I  confirm  my  said  will,  dated  the 
7th  day  of  Februaty,  1860,  except  so  for  aa 
the  same  is  altered  by  a  codiml  thereto, 
dated  the  2nd  day  of  April,  1868,  which 
last-mentioned  codicil  I  hereby  confirm." 

The  testator  died  on  the  8th  of  August, 
1872,  and  his  will,  together  with  the 
three  codicils,  were  duly  proved. 

A  suit  having  been  instituted  by  the 
administrator  of  the  estate  of  Sir  J. 
Henniker,  a  question  arose  whether,  un- 
der these  circumstances,  the  legacies  of 
5,0002.  were  cumulative,  or  whether  the 
codicils  by  which  these  legacies  were 
given  were  merely  duplicates  one  of  the 
other ;  and  a  summons  was  taken  out  in 
the  administration  suit  by  the  executors 
to  raise  the  question.  This  summons  was 
now  adjourned  into  Court. 

Mr.  Qlasse  and  Mr.  Freeman,  for  Mrs. 
Whyte,  contended  that  it  was  dear  thafc 
the  testator  did  not  intend  to  give  two 
legacies  of  5,0002.  each.  It  appeared  to 
have  been  his  habit  to  make  duplicates  of 
his  testamentary  instruments,  and  he  had 
only  done  with  his  codicil  as  he  had  done 
previously  with  his  will.  The  two  codicils 
being  of  the  same  date,  almost  identically 
the  scune  in  words,  and  the  legacy  being 
of  the  same  amount  in  each,  it  was  im- 
possible to  hold  that  they  were  cumula- 
tive. If  the  legacies  had  been  of  different 
amounts,  it  would  then  have  been  very 
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difficult  to  argae  that  botii  were  not  in* 
tended  to  be  giren.  It  was  also  clear 
that  the  testator  when  he  ezecnted  the 
codicil  of  the  21st  of  September,  1869, 
had  only  one  previons  codicil  in  his  mind 
or  he  wonld  not  have  said,  "  except  so  &r 
M  the  same  is  altered  by  a  codicil  made," 
bat  wonld  have  referred  to  two  codicils. 

Mr.  Peamon  and  Mr.  Bigby,  for  the 
children  of  Mrs.  Whyte,  supported  the 
nmeview. 

Mr.  Cotton  and  Mr.  Bowcliffe,  for  Mrs. 
Dymooke  and  her  children,  contended 
tlttt  the  legacies  were  cnmolatiTe.  It 
was  dear,  from  the  fact  of  the  testator 
having  obtained  the  codicil  from  his  soli- 
citor, and  sent  it  to  Mrs.  Dymocke,  and 
fiom  both  being  in  her  possession  at  his 
death,  that  he  intended  her  to  have  both  le- 
gacies ;  and,  moreover,  both  codicils  were 
admitted  to  probate.  The  plain  role  of 
oonstmction  was  that  gifts  by  two  testa- 
mentaiy  instruments  to  the  same  indivi- 
dnal  were  to  be  construed  cumulatively^ 
Lee  V.  Pain,  *  Hare,  201 ;  s.  o.  14 

Law  J.  Bep.  (n.s.)  Chanc.  346 ; 
WUeon  V.  O'Leary,  41  Law  J.  Bep. 
(h.8.)  Chanc.  342 ;  s.  c.  7  Chanc. 
App.  448. 

One  reason  for  his  executing  two  codi- 
cils may  have  been  that  he  wished  to 
retain  the  power  at  some  future  time  to 
cancel  or  destroy  one,  without  shewing 
to  the  object  of  his  bounty  an  intention  to 
alter  the  amount  of  the  gifi,  or  a  desire 
to  revoke  it  altogether.  As  a  matter  of 
construction,  she  is  entitled  to  both  le- 
gacies. 

When  once  the  codicils  were  admitted 
to  probate  as  two  testamentfuy  instru- 
ments, the  fikct  that  they  were  ezecnted 
at  the  same  time  is  immaterial ;  and  al- 
though there  is  only  the  repetition  of  the 
tame  l^^atee,  and  a  legacy  of  the  same 
amoont  in  each,  the  l^tee  takes  both 
legacies. 

Mr.  Olaue,  in  reply.— The  &ot  of  the 
two  codicils  being  admitted  to  probate 
amoonta  to  nothing,  and  cannot  be  taken 
into  aooonnt  in  coming  to  a  decision  on 
the  case ;  it  does  not  follow  that  in  eveir 
case  in  which  legacies  are  given  by  dif- 
ferent instmmente  the  legatee  would  be 
entitled  to  claim  as  many  legacies  as 
diere  were  instruments — 
Kkw  Skbibb,  43. — Chaxc 


Coote  V.  Boyd,  2  Bro.  C.C.  521 ; 

Bidges  v.  Morrison,  1  Bro.  C.C.  389 ; 

Fraser  v.  Byng,  1  Buss.  &  M.  90 ; 

Biussea  T.  Dicheon,  4  H.L.  Cas.  293 ; 

Barclay  v.  Wainwright,  3  Ves.  4&2 ; 

Hemming  v.   Olutterbuch,  1    Bligh, 
N.S.  479. 
Mr.  Cotton,  in  rejoinder,  on  the  cases 
which  had  been  cited  by  Mr.  Glasse  in  his 
reply. 

Malins,  V.C. — ^A  number  of  cases  have 
been  cited,  but  they  all  proceed  on  the 
same  principle.  The  rule  of  law  is  dear, 
that  where  there  are  separate  instruments, 
giving  legacies  to  the  same  person,  the 
prima  facie  presumption  is  that  being  by 
different  instmmente  different  legacies  are 
^ven ;  that  is,  if  the  testetor  makes  two 
instruments,  he  must  be  presumed  to 
have  intended  to  give  twice;  but  this 
prima  facie  presumption  is  liable  to  be  re- 
butted, and  there  are  numerous  cases,  some 
of  which  have  been  cited,  in  which,  W  the 
internal  evidence  of  the  instruments  them- 
selves, and  looking  at  all  the  surround- 
ing circumstances,  the  Court  has  arrived 
at  the  conclusion  that  double  or  cumula- 
tive legacies  could  not  be  intended.  No 
case  has  been  cited  in  which  it  has  been 
decided  that  legacies  given  by  two  instm- 
mente, executed  at  identically  the  same 
time,  have  been  held  to  be  cumulatiye. 

Now  what  are  the  probabilities  in  this 
ease  ?  The  testator  executed  two  instm- 
mente at  the  same  time,  each  containing  a 
legacy  of  precisely  the  same  amonnt  to 
the  same  mdividual ;  for  the  case  is  the 
same  as  if  Mrs.  Xhinocke's  legacy  had 
been  given  to  her  solely.  Now  if  his  object 
had  been  to  give  10,0002.  he  would  have 
saved  himself  trouble  by  executing  one  in- 
strument only.  It  has  been  suggested,  on 
behalf  of  Mrs.  Dymocke,  that  his  motive  for 
executing  two  instmmente,  giving  5,0002. 
by  each,  may  have  been  to  enable  him  to 
destroy  one  without  hurting  the  feelings 
of  Mrs.  Dymocke,  by  shewing  her  that 
his  feelings  of  affection  had  diminished 
towards  her  when  he  lessened  the  amount 
of  her  legacy ;  but  I  think  that  argument 
is  too  subtle  for  me  to  act  upon. 

As  a  general  rule,  I  should  presume 
that  when  a  testetor  executes  at  the  same 
time  two  codicils,  as  he  has  done  here, 
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giving  to  the  same  person,  or  the  same 
set  of  persons,  legacies  of  preciselj  the 
same  amonnt,  it  was  not  his  intention 
to  give  omnnlative  or  different  legacies ; 
but  that  his  object  in  executing  the  in- 
strument in  duplicate  was,  tiiat  if  one 
should  be  lost  the  other  might  be  forth- 
coming.  That,  I  think,  in  this  case  is 
distinctly  shewn  to  have  been  the  object 
of  the  testator,  by  his  sending  one  of  the 
instruments  to  the  lady,  the  object  of  his 
bounty,  and  the  other  to  his  solicitor,  for 
safe  keeping.  I^  therefore,  it  is  possible 
to  arrive  at  the  conclusion  that  repetition 
and  not  camnlation  was  the  object,  I  am 
clearly  of  opinion  that  it  was  repetition ; 
that  IS,  that  one  legacy  only  was  in- 
tended, and  that  the  instrument  was  exe- 
cuted in  duplicate  solely  for  the  object  to 
which  I  have  referred. 

I  should  have  arrived  at  this  conclusion 
if  matters  had  stood  upon  the  transaction 
of  the  2nd  of  April,  1868,  and  in  doing  so 
I  think  I  should  have  been  aotinein  accord- 
ance with  the  principles  laid  down  in  all 
the  cases  which  have  been  cited ;  but  I 
am  relieved  fi?om  any  difficulty  upon  the 
subject,  for  matters  did  not  stop  there. 
On  the  21st  of  September,  1869,  nearly  a 
year  and  a  half  afterwards,  the  testator 
executed  another  codicil  [the  Vice- Chan- 
cellor read  this  codicil,  the  latter  por- 
tion of  which  is  set  out  above,  and  con- 
tinued]— Now,  it  has  been  suggested,  that 
althouffh  the  testator  uses  the  word  "  co- 
dicU,"  ne  might  have  meant  "  codicils ; " 
but  I  am  bound  to  take  the  words  of  title 
testator,  and  to  presume  that  the  testator 
knew  exactly  what  words  he  was  nsing 
(for  1  cannot  attend  to  the  suggestion  that 
he  did  not  observe  the  difference  between 
codicil  and  codicils),  and  that  he  delibe- 
rately intended  to  state  that  he  had  exe- 
cuted one  codicil  to  his  will,  and  that  one 
codicil,  and  one  codicil  only,  he  thereby 
confirmed.  Therefore,  if  I  take  it  as  a 
matter  of  intention,  I  am  perfectly  satis- 
fied that  the  intention  of  the  testator  waa 
to  give  otie  legacy  only;  and  I  come  to 
this  conclusion  from  the  internal  contents 
of  the  instruments,  and  1  am  corroborated 
by  all  that  touk  place,  and  by  all  the  sur- 
rounding circumstances. 

There  is  one  other  ciroumstonoe  to 
which  I  hare  to  advert,  as  somewhat  in- 


explicable. The  testator  having,  in . 
1868,  placed  one  codicil  in  the  hai 
his  solicitor,  afterwards  took  it  avaj 
him,  and  in  1871  gave  it  to  Mrs.  Dyn 
Why  he  did  this  it  is  impossible  t 
but  the  fact  can  have  no  weight  i 
ciding  this  case,  for  I  must  determi 
question  before  me  upon  what  took 
in  1868,  as  interpreted  by  the  testi 
the  codicil  of  September,  1869.  Ni 
he  did  after  that  date  could  alter  tl 
tamenttu-y  disposition  he  had  mad 
therefore,  if  I  am  right  in  my  cond 
that  the  effect  of  what  he  did  c 
2nd  of  April,  1868,  as  declared  b 
self  in  the  codicil  of  the  2lBt  of  & 
her,  1869,  was  to  give  one  l^ac] 
it  is  perfectly  dear  that  nothi 
did  afterwards  could  give  another '. 
Whether  he  gave  the  second  insti 
to  her  for  safe  custody,  or  to  prodi 
impression  upon  her,  it  is  imposs 
say. 

Upon  every  ground  I  come  to  tl 
elusion  that  one  l^acy  only  was  ir 
to  be  given  by  the  testator,  and  i 
cutrix  must  pay  into  Court,  to  the 
of  Eliza  Dymocke  and  her  cl 
5,0002.,  with  interest  from  the  end 
year  firom  testator's  death.  The  ( 
be  costs  in  the  cause. 

Solidtora — Messrs.  Eingsford  &  Don 
plaintiffis  and  first  defendant ;  Messrs. 
Bowdifle,  Rowdiffe  &  Bawie,  agenU 
W.  Bees  Mogg,  Cholwell,  for  other  de 
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Bacon,  V.C. 

1878 

June  3, 

Adminuiration  ■ 
Profits  of  Business. 

In  administering  an  estate  a  pr 
ate  amount  ofeapUai  and  the  inec 
ally  made  in  the  first  year  are  to  bi 
in  payment  of  debts,  hgaeiet,  fun 
testamentary  expenses,  and  costs  a; 
made  in  a  business  are  to  be  treai 
come. 

This  was  an  adjourned  smnmc 
out  for  the  purpose  of  determi 
mode  of  chaa^^ing  debts,  legaci 
funeral  and  testamentary  expeni 
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administration   suit  as  between  income 
and  capitaL 

The  testator  in  the  canse,  C.  F.  Lam- 
bert, bequeathed  his  personal  properly, 
inclading  his  share  in  a  silyersmith's 
bnaiiiess,  to  trostees,  on  trust  to  convert 
the  same,  and  out  of  the  proceeds  to  pay 
his  testamentary  expenses  and  debts,  and 
to  inrest  the  residne.  He  authorised  his 
tmstees,  vdth  the  consent  of  his  wife 
daring  her  life,  and  at  their  discretion 
afterwards,  to  employ  any  part  of  his  per> 
gonal  estate  in  his  business.  The  testator 
are  his  wife  a  life  interest  in  the  trust 


The  testator  died  in  December,  1869, 
and  this  suit  was  soon  afterwards  insti- 
tuted to  administer  his  estate.  The  tes- 
tator's personal  estate  used  in  his  business 
was  con^ned  to  be  so  used  under  the 
direction  of  the  Court.  In  July,  1872,  on 
fiirther  consideration  an  enquiry  was 
directed  of  what  amount  of  capital  with 
Uie  income  for  one  year  on  the  amount  of 
Bocfa  capital  was  required  for  payment  of 
tfae  funeral  and  testamentary  expenses, 
inclading  the  costs  of  the  suit,  debts 
and  leeaoiea  of  the  testator  and  interest 
nntfl  tune  of  payment. 

The  evidence  on  the  enquiry  proved 
that  the  total  amount  of  capital  was 
10,2091. 17«.  lid.,  and  the  income  of  the 
first  year,  including  profits,  was  1,5712. 
8(,  So.  There  was  paid  for  funeral  and 
testamentary  expenses  and  debts  4!,729l. 
2t.  5d.  The  debts  and  expenses  were 
paid  within  %  year  &om  the  death  of  the 
testator.  The  chief  clerk  certified  that 
4,098Z.  6«.  3d.  was  the  amount  of  capital, 
which,  together  with  6302.  168.  2d.,  the 
proportionate  amount  of  income,  was  re- 
quired for  payment  of  the  debt^  expenses, 
coets  and  legacies  of  the  testator.  The 
defendant,  the  tenant  for  life,  contended 
that  the  interest  on  the  capital  required 
for  payment  ought  for  the  purpose  of  such 
payment  only  to  be  reckoned  at  five  per 
cent,  and  that  therefore  4,4632. 12s.  lOd. 
ought  to  be  paid  out  of  capital,  and  2662. 
9f.  7d.  only  out  of  income,  and  on  that 
looting  took  out  this  summons  to  vary 
the  occrtificate. 

Ur.  Bum  i^^  ■^^-  ^'  ^"^  ui  support  of 
the  winimonH,  contended  that  in  acuninis- 
tntiom  everything  ought  to  be  paid  out 


of  capital  except  so  &r  as  by  postponing 
the  payment  of  debts  the  executors  should 
incur  a  payment  of  interest  out  of  the 
estate,  which  interest  ought  properly  to 
be  paid  out  of  the  accruing  interest  be- 
longing to  the  estate.  This  interest  was 
only  at  five  per  cent.,  and  in  this  case 
had  been  paid  within  the  year,  therefore 
in  strict  right  the  tenant  for  life  ought  to 
have  the  whole  profit  less  what  was  actu- 
ally paid  for  interest.  And  this  was  in 
accordance  with  the  spirit  of 

AUhuaen  v.  WhiUell,  36  Law  J.  Bep. 

(n.s.)  Chanc.  929 ;  s.  c.  Law  Bep. 

4  Eq.  295. 

Mr.  Amphiett  and  Mr.  EoweUffe,  for  the 

plaintiffs,  who  were  entitled  in  remainder, 

were  not  .called  upon. 

Bacon,  V.C.,  said  he  saw  no  difference 
between  a  sum  producing  income  by  being 
invested  in  consols  and  a  sum  pr«>ducing 
a  much  larger  income  by  being  invested 
in  a  goldsmith's  business.  The  prin- 
ciple enunciated  mAUhusen  v.  WhUteU 
(ubi  supra)  must  govern  if  applicable 
to  this  case,  and  he  was  unable  to  draw 
any  distinction.  The  summons  must  be 
dismissed. 


Solidton— Messrs.  Qregory,  Rovcliffes  &  Batrle, 
for  all  parties. 


} 


Jessel,  M.B. 

1873.  >  LINE  V.  HALL. 

Sov,  10. 

Appointment  —  Excessive  Exercise  of 
Power — Estate  Tatl — Term  of  Years — 
Cypres. 

A  testator  having  power  to  appoint  an 
estate  to  any  one  or  more  of  his  children  by 
will,  gave  u  with  other  property  of  which  he 
was  otoner  in  fee,  to  trustees  for  a  term 
of  1,000  years,  to  raise  portions  for  grand- 
children (not  objects  of  power),  with  usual 
proviso  for  [cesser  in  case  the  term  should 
be  incapable  of  taking  effect,  with  remainder 
after  the  expiration  of  the  term,  and  in  the 
meantime  siMeet  thereto,  to  0.  K.  Hall,  one 
of  his  sons  (an  object  of  the  power)  for 
life,  remainder  to  his  issue  in  tail.  The 
objects  </  the  term  were  not  satisfied: — 
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Held,  that  the  will  operated  as  an  execiUion 
of  the  power,  arid  that  Q.  K.  HaU  took 
under  the  cyprh  doctrine  an  estate  tail. 

G.  Kilworth,  by  wUl,  dated  in  1805, 
gave  and  devised  all  his  messoages,  lands, 
tenements  and  hereditaments  situate  at 
Napton-on-the-Hill,  in  the  county  of 
Warwick,  unto  his  daughter,  Elizabeth, 
the  wife  of  E.  E.  Hall,  of  Hanslop,  in 
the  county  of  Bucks,  for  her  life,  and 
after  her  decease  he  gave  and  devised 
the  same  premises  to  the  said  E.  E.  Hall 
during  his  life,  and  after  his  decease 
he  gave  and  devised  the  same  premises 
"  to  all  or  such  one  or  more  of  the 
children  or  grandchildren  of  his  said 
daughter,  Elizabeth,  which  should  be 
living  at  the  time  of  her  decease,  and  in 
such  shares  and  proportions  and  for  such 
estate  and  estates,  manner  and  form,  as  the 
survivor  of  them,  the  said  E.  E.  Hall  and 
his  said  daughter,  Elizabeth,  should  by 
any  deed  or  deeds  in  writing  under  his 
or  her  hand  and  seal,  to  be  executed  in 
the  presence  of  and  attested  by  two  or 
more  credible  witnesses  or  by  his  or  her 
last  will  to  be  by  him  or  her  signed, 
scaled  and  published  in  the  presence  of 
and  attested  by  three  or  more  credible 
witnesses,  direct,  limit,  appoint,  give  or 
devise  the  same.  And  in  de&ult  or  for 
want  of  such  limitation,  appointment, 
gift  or  devise,  or  as  to  all  such  parts  of 
his  said  hereditaments  and  premises  as 
should  not  be  disposed  of  by  his  said 
daughter  or  son>in-law,  the  said  testator 
gave  and  devised  all  such  of  the  same 
premises  as  should  not  be  so  disposed  of 
as  aforesaid  to  all  and  every  the  children 
of  his  said  daughter,  Elizabeth  Hall,  that 
should  be  living  at  her  decease,  and  to 
their  heirs  and  assigns  equally,  share  and 
share  alike  to  take  as  tenants  in  common 
and  not  as  joint  tenants." 

E.  E.  Hall  was  owner  in  fee  of  an  estate 
at  Napworth,  called  the  Home  Farm,  and 
also  of  a  small  piece  of  land  adjoining  the 
estate  of  the  testator  Eilworth,  and  which, 
with  such  estate,  were  occupied  together 
and  called  Fox's  Farm. 

Mrs.  E.  E.  Hall  (the  testator's  daughter, 
Elizabeth)  died  in  1820,  leaving  surviving 
har,  her  husband  and  four  sons,  Thomas 
Hall,  G.  K  Hall,  E.  E.  HaU  (the  eon)  and 


William  Hall,  neither  of  whom  had,  at 
the  date  of  her  death,  any  children  ;  and 
such  sons  were  therefore  tfte  only  objects 
of  the  power. 

E.  E.  Hall  (the  husband  of  Elizabeth), 
by  his  will  in  1846,  gave  the  Home  estate 
to  his  son,  Thomas  Hall,  for  life,  with  re- 
mainder  to  trustees  for  a  term  of  2,000 
years,  remainder  to  William  Hall  for  life, 
remainder  to  his  sons  successively  in  tail, 
remainder  to  his  daughters  successively 
in  tail.  He  devised  Fox's  Farm  to  trus- 
tees for  a  term  of  1,000  years,  remainder 
to  G.  E.  Hall  for  life,  remainder  to  his 
first  and  other  sons  successively  in  tail, 
remainder  to  his  daughter  in  toil,  with 
remainder  to  Thomas  Hall  for  life,  with 
remainder,  with  like  limitations,  to  his 
sons  and  daughters  successively  in  tail, 
as  in  the  devise  of  the  Home  Farm. 

He  provided  by  a  shifting-clause  that 
the  Home  Farm  and  Fox's  Farm  should 
not  come  to  the  same  person.  He  declared 
the  trusts  of  the  term  of  1,000  years  to 
be  to  raise  portions  for  his  grandchildren, 
children  of  E.  E.  Hall  (the  son),  and  for 
the  children  of  Thomas  Hall  and  6.  K. 
Hall,  with  a  proviso  for  cesser  of  the 
term  in  case  the  trusts  should  be  performed 
or  become  incapable  of  taking  eflfect. 

This  proviso  was  in  the  following 
terms — "And  he  thereby  provided  and 
declared  his  will  to  be  that  when  the  trusts 
thereinbefore  declared  of  the  said  iena.  of 
1,000  years  should  have  been  fully  per- 
formed or  satisfied,  or  have  become  un- 
necessary or  incapable  of  taking  effect, 
and  the  said  John  Alsop,  James  Good- 
man and  William  Savage  Poole  [the 
trustees]  and  every  of  them,  tiieir,  and 
every  of  .their  executors  and  adminis- 
trators,  should  have  been  fully  reim- 
bursed and  satisfied,  all  costs,  charges 
and  expenses,  if  any,  to  be  occasioned  by 
or  relating  to  the  trusts  thereby  in  them 
reposed  as  aforesaid  (and  which  they  were 
thereby  authorised  and  empowered  to  levy 
and  raise  fay  all  of  any  of  the  ways  and 
means  aforesaid,  or  by  any  other  reason- 
able ways  or  means  aforesaid  and  to  retain 
accordingly)  the  said  term  of  1,000  years 
should  subject,  and  without  prejudice  to 
any  disposition  which  should  have  been 
made  of  the  premises  comprised  thereiti 
or  any  part  thereof,  in  pniBoance  of  the 
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trusts   aforesaid,    abeolutelj    cease    and 
detennine." 

E.  E.  Hall,  the  &ther  (Imsband  of 
Eluabetii  Kilwoiih),  died  on  the  7th  of 
January,  1847. 

Thomas  Hall  died  in  May,  1863,  leaving 
fcmr  aons. 

G.  K.  HaU  on  the  2nd  of  February, 
1864,  execnted  a  disentailing  deed  of 
Pox's  Farm. 

0.  E.  HaU  died  in  1870,  having  devised 
iH  his  real  estate  to  the  plaintiS  in  the 
snit  in  trost  to  sell. 

The  portions  to  be  raised  by  the  term 
of  1,000  years  had  not  been  raised,  and  the 
object  of  the  term  had  not  been  satisfied. 
'  The  qnestion  among  others  was  now 
niaed  whether  the  gSb  by  will  of  E.  E. 
Hall  (the  Gather)  of  Fox's  Farm  operated 
la  an  exercise  of  the  power  of  appoint- 
ment given  by  G.  Eolworth's  will  as  to 
the  put  of  Fox's  Fton  which  formed  the 
Kilworth  estate,  and  whether  nnder  the 
docirine  of  cypres  G.  E.  Hall  took  an 
estate  tail  under  it. 

The  bill  had  been  filed  by  the  devisees 
of  G.  E.  Hall  against  the  other  jpersons 
interested  under  his  will  or  the  will  of  Q. 
Kilworth  in  order  to  obtain  a  decision  on 
that  point.  A  partition  was  prayed  for 
and  sale. 

Mr.  Fry  and  Jlfr.  Batten,  for  the  plain- 
tifb,  the  devisees  of  G.  E.  HalL— We 
contend  that  the  will  of  E.  E.  Hall  shews 
a  clear  intention  to  execute  the  power. 
If  BO,  as  the  gift  to  the  grandchildren  is 
void,  the  Ck)nrt  will  according  to  the  doc- 
trine of  cypres  give  an  estate  tsdl  to  the 
fikther  in  order  as  nearly  as  possible  to 
cany  out  the  general  intention  of  bene- 
fiting the  descendants  of  the  son. 

The  role  is  thos  stated  witbont  any 
qaaiification  in 

Sugden  on  Fovoers,  p.  498. 

There  are,  however,  two  objections  that 
will  be  raised  in  this  case- 
First.  That  the  testator  has  given  the 
estate  to  tmstees  for  a  term  of  years  prior 
to  the  estate  to  G.  E.  HaU.  It  is  said 
yon  cannot  give  effect  to  the  gift  because 
you  cannot  bar  the  term,  bnt  see 
Ecui  V.  Twyford,  4  H.L.  517. 

[TttB  Master  of  the  Bolls. — ^Here, 
iiaWBver,  the  sabsequent  gift  is  to  take 
affect  immediately  if  the  term  becomes 


incapable   of   taking   efifect,  which   has 
happened.] 

That  disposes  of  the  first  objection.  The 
second  is  that  G.  E.  HaU  has  included 
in  the  gift  property  of  which  he  is  abso- 
lute owner,  and  therefore  the  words  will 
have,  according  to  our  contention,  two 
different  effects,  they  wiU  give  an  estate 
for  life  to  G.  E.  Hall,  in  the  part  of  which 
E.  E.  HaU  was  absolute  owner,  with  re- 
mainder in  tail  to  his  issue,  and  an  estate 
taU  to  G.  E.  HaU  in  the  property,  the 
su^'eot  of  the  power. 

This  objection  is  not  sound.  It  vras 
raised  in 

Bdbinson  v.  Sardeastle,  2  Term  Bep. 
241; 
and  overruled.  AU  that  the  Court  has 
to  consider  is  whether  there  was  an  in- 
tention to  exercise  the  power.  The 
jurisdiction  of  the  Court  to  remedy  defec- 
tive and  excessive  execution  of  powers 
proceeds  on  the  presumption  that  the 
execution  cannot  operate  according  to 
the  terms  of  the  gift,  but  that  the  Court 
must  modify  them. 

They  also  cited 
StachpocAe  v.  Staekpoole,  4  Dr.  &  W. 
820; 

Mr.  Boxbwrgh  and  Mr.  Doughty,  for  E. 
E.  HaU,  the  heir-at-law,  contended  that 
the  wiU  did  not  operate  as  an  execution 
of  the  power,  or,  if  it  did,  that  it  only 
gave  a  ufe  estate  to  G.  E.  HaU. 

Mr.  Speed,  Mr.  L.  Field  and  Mr.  W. 


sp 
r,  to 


Barher,  for  other  defendants. 

Thb  Master  of  the  Bolls. — ^I  think 
that  if  ever  there  was  a  case  where  the 
doctrine  of  cyprh  should  be  appUed,  this 
is  one.  The  testator,  E.  E.  HaU,  has 
evinced  a  clear  intention  that  one  child 
and  his  descendants  should  tako,  and 
the  way  to  carry  out  that  intention  as 
nearly  as  possible  is  to  give  the  child  an 
estate  taU.  I  shall  hold  accordingly  that 
G.  E.  HaU  took  an  estate  tail,  and  that 
it  was  duly  barred  by  the  disentailing 
assurance  of  1864,  and  therefore  that  the 
property  passed  to  the  plaintiffs  under  the 
will  of  G.  E.  HaU. 

Solicitors — Messrs.  Peacock  &  Qoddard,  agents  fur 
Mr.  Davies,  Southam,  for  plaintiffi;  Messrs. 
Pownall,  Son,  Cross  &  Ejiott,  for  heir-at-law ; 
Messrs.  Bickards  Se  Walker,  for  other  defendants. 
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Malins,  V.C.  "I 

1873.         I      In  re  the  exmodth 
Not.  7,  21,  25.  f        docks  compaht. 
Dec.  12.      J 

Company — Windimg-Vf — Special  Act — 
Companies  Act,  1862 — Exception  in  section 
199 — "  Railway  Company  " — Dock  Com,' 
pany  with  Power  to  maJce  Branch  Railway 
—  Jurisdiction  — Debenture  -  holder  —  Re- 
ceiver— Statutory  Remedy — Plea  of  Ille- 
gality of  Debentures — Estc^el — Costs.  < 

A  "  dock  company  "  incorporated  by  a 
special  Act,  with  power  to  construct  a  short 
szibsidiary  "  branch  railway,"  is  not  a 
"  railway  company  "  within  the  exception  in 
section  199  of  the  Companies  Act,  1862. 

A  company  cannot,  on  a  winding-up 
petition  presented  by  a  debenture-holder, 
plead  informality  on  the  part  of  their  di- 
rectors in  issuing  the  debentures  as  a  valid 
objection  to  a  winding-up  order. 

Where  a  company  is  empowered  by  its 
special  Act  to  raise  money  by  debentures, 
and  the  Act  provides  iJiat  the  debrnt/tire- 
holders  may  enforce  payment  of  their  debts 
by  the  appointment  of  a  receiver,  the  Court 
wiU  not  make  a  winding-up  order  on  a  pe- 
tition by  a  dehenture-holder  who  has  not 
first  tried  the  remedy  provided  by  the  special 
Act. 

Observations  as  to  costs  of  opposing 
wvnding-wp  petitions. 

This  -vras  a  petition  to  wind  np  the 
tlxmontli  Docks  Company,  presented  by 
Mr.  Richard  Tumor  as  the  holder  of  de- 
bentnres  for  15,0002.,  being  the  whole 
amount  of  debentures  which  the  company 
were  by  their  special  Act  authorised  to 
issue. 

The  company  was  incorporated  by 
"The  Exmouth  Docks  Act,  1864,"  en- 
titled, "An  Act  to  authorise  the  cou- 
stmction  of  docks  and  a  branch  railway, 
and  other  works  at  Ezmouth,  in  the 
county  of  DeTon,  and  for  other  purposes ; " 
and  reciting  that  "  the  making  of  doclcs 
and  a  branch  railway  at  Ezmouth,  in  the 
county  of  Devon,  would  be  attended  with 
local  and  public  advantage."  By  the  in* 
terpretation  clause  (section  2)  the  ex- 
pression, "  the  works,"  was  defined  to 
mean,  "  the  docks,  railway  and  works  of 
the  company  to  be  constructed  under  the 


powers  of  this  Act   in  connection  with 
the  said  docks." 

By  section  3  various  public  Acts  were 
incorporated  with  the  special  Act,  inclnd> 
ing  Part  I.  of  "  The  Companies  Clauses 
Act,  1863 ; "  "  The  Lauds  Clauses  Con- 
soUdation  Act,  1845;"  "The  Lands 
Clauses  Consolidation  Acts  Amendment 
Act,  I860;"  "The  Railways  Clauses 
Consolidation  Act,  1845,"  and  Farts  L  8& 
in.  of  "The  Railways  Clauses  Act» 
1863." 

Section  5  fixed  the  capital  of  the  com- 
pany at  60,000Z.  in  12,000  shares  of  bl. 
each. 

Section  8  authorised  the  company  to 
borrow  on  mortgage  the  sum  of  15,000/., 
but  provided  that  no  part  of  such  sum 
should  be  borrowed  until  the  whole  of  the 
capital  should  have  been  subscribed  for 
bona  fide. 

Section  9  then  provided,  so  fiw  as  is 
material,  as  follows — "The  mortgagees 
of  the  company  may  enforce  the  payment 
of  the  arrears  of  interest,  or  the  arrears 
of  principal  and  interest,  due  on  sach 
mortgages  by  the  appointment  of  a 
receiver." 

By  section  21,  the  works  authorised 
by  the  Act  were  described  as,  first,  "  A 
dock  or  docks,"  with  works  connected, 
therewith;  and  secondly,  "A  railway," 
about  half-a-mile  in  length,  to  connect  the 
docks  with  a  line  of  railwav,  now  forming 
part  of  the  main  line  of  me  London  and 
South- Western  Railway.  The  Act  then 
went  on  to  prescribe,  as  in  ordinary  rail- 
way  Acts,  the  tolls  to  be  taken  for  first, 
second  and  third  class  passengers,  and 
for  goods  conveyed  "  upon  the  railway." 

Shortly  fifter  the  passing  of  the  Act, 
the  company  commenced  the  construction, 
of  the  works,  and  they  subsequently  com. 
pleted  a  considerable  part  of  them,  in- 
cluding the  branch  railway,  at  a  cost  of 
about  20,0002.,  and  opened  the  same  for 
public  use. 

The  works  were  executed  by  Mr.  Jack- 
son, a  contractor,  under  an  agreement  by 
which  he  agreed  to  accept  payment  of  the 
contract  price,  partly  in  paid  up  shares, 
and  partly  in  debentures.  The  petitioner 
had,  with  the  knowledge  of  the  directors 
of  the  company,  advanced  laroe  sums  of 
money  to  Mr.  Jackson  to  eniible  him  to 
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oarty  on  the  works,  and  as  a  seonrity  for 
inch  advances,  debentores  to  the  extent 
of  the  15,0002.  authorised  by  the  special 
Act^  were,  at  Mr.  Jackson's  request, 
insoed  and  delivered  by  the  company  to 
the  petitioner.  The  debenture  debt  and 
interest  having  fUlen  into  arrear,  and  the 
affiuis  of  the  company  having  become 
involved,  Mr.  Tumor  presented  this  pe- 
tition, praying  the  nanal  compnlsory 
winduig-np  order. 

In  an  affidavit  filed  in  opposition  to 
ihe  petition  by  the  company's  secretary, 
who  was  also  their  soucitor,  he  stated 
that  some  of  the  debentures  were  informal, 
as  they  were  originally  issued  partly  in 
blank,  and  without  having  been  signed 
by  any  of  the  directors,  but  that  they 
were  subsequently  signed  by  two  direc- 
tors only,  and  even  then  not  at  one  of 
their  meetings  at  which,  under  the  special 
Act,  three  yrere  necessaiy  to  form  a 
qnomm.  The  company's  seal  was,  how- 
ever, affixed  to  all  the  debentures,  and 
ibej  were  also  countersigned  by  the 
Becretary. 

Upon  the  petition  first  coming  on  for 
heanng  a  preliminary  objection  was 
taken  on  behalf  of  the  company,  that  the 
Court  had  no  jurisdiction  to  entertain  the 
petition,  inasmuch  as  the  company,  being 
moorporated  for  the  purpose  of  making 
"  a  railway,"  was  a  "  railway  company," 
and  therefore  within  the  exception  con- 
'  tained  in  section  199  of  the  Companies 
Act,  1862,  which  enacts  that  aaj  com- 
pany may  be  wound  up  under  the  Act, 
"  except  raOway  companies  incorporated 
by  Act  of  Parliament." 

Malins,  Y.C,  accordingly  desired  the 
Iffdinmiary  objection  to  be  argued  before 
going  into  the  merits  of  the  petition. 

Mr.  Higging  and  Mr.  W.  W.  Karslake 
(on  Nov.  7,  21),  in  support  of  the  objec- 
tion.— One  of  the  objects,  though  we 
admit  it  was  not  the  principal  object,  of 
the  company's  incorporation,  was  the 
oonstmction  of  a  railway ;  therefore  it  is 
in  &ct  a  "  railway  company,"  and  within 
the  exception  in  section  199  of  the  Com- 
panies A^t,  1662.  Moreover,  the  special 
Act  incorporates  all  the  public  Acts  re- 
lating to  railways,  and  contains  all  the 
provisions,  such  as  those  relating  to  toUs^ 
^pUcable  to  a  railway  company.     The 


company,  having  been  incorporated  for 
making  a  railway,  can  only  be  wound  up 
under  the  provisions  of  The  Abandon- 
ment of  Railways  Act,  1850  (13  &  14 
Vict.  c.  83),  and  The  Railway  Companies 
Act,  1867  (30  &  31  Vict.  c.  127),  by  sec- 
tion 81  of  which  the  former  Act  is  ex- 
tended, section  3  defining  a  railway  com- 
pany to  mean  "a  company  constituted 
by  Act  of  Parliament,  for  the  purpose  of 
constructing,  maintaining  or  working  a 
railway  either  alone  or  in  conjunction 
with  any  other  purpose."  That  defini- 
tion applies  precisely  to  this  company. 
TheyJ  also  referred  to  3  &  4  Vict.  c.  97 
(an  A.ct  for  regelating  Railways). 

Mr.  Jackson,  for  seventy-seven  share- 
holders, and 

Mr.  Langworthy,  for  twenty-one  share- 
holders, also  supported  the  objection. 

Mr.  Glatse  and  Mr.  Ohitiy,  for  the  pe- 
titioner.—  This  gompany  cannot  with 
propriety  be  called  a  "  railway  company ; " 
it  is  a  dock  company.  This  short  line  of 
railway  is  merely  subsidiary  to  the  docks, 
and  without  them  would  be  useless.  The 
special  Act  is  not  styled  a  "  railway  " 
Act,  but  a  "  dock"  Act,  and  the  company 
is  in  &ct  to  all  intents  and  purposes  a 
dock  company.  Section  29  of  The 
Abandonment  of  Railways  Act,  1850,  and 
section  4  of  The  Railway  Companies  Act, 
1867,  shew  that  those  Acts  are  applicable 
only  to  railway  companies,  properly  so 
called.  Although  the  company  is  incor- 
porated by  a  special  Act,  this  Court 
has  jurisdiction  to  make  a  winding-up 
order  just  as  in  the  case  of  a  canal  com- 
pany— 

In  re  Wey  and  Anm  Junction  Oanal 

Oompwuy,  36  Law  J.  Rep.  (n.s.) 

Chanc.  509  ;  s.  c.  Law  Rep.  4  Eq. 

197; 

In  re  BasingstoJce   Oanal  Company, 

14  W.  R.  956 ; 
In  re  Bradford  Navigation  Com- 
pany, 89  Law  J.  Rep.  (n.s.) 
Chanc.  161,  733 ;  s.  c.  Law  Rep. 
10  Eq.  881 ;  s.  c.  Law  Rep.  5 
Chanc.  App.  600. 

Malins,  V.C,  said  the  case  was  open  to 
very  gre&t  doubt.  The  question  was 
whether  this  company  was  a  "  railway 
company,"  and  as  such  ■  came  within  the 
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exception  of  the  lOdth  section  of  the 
Act  of  1862,  and  'whether  the  Conrt  had 
power  nnder  that  Act  of  making  a  wind- 
ing up  order.  Was  this  then  a  "  railway 
company  incorporated  hy  Act  of  Parlia- 
ment "  r  Ordinarily  speaking,  a  railway 
company  was  a  company  incorporated 
by  Act  of  Parliament  for  making  a 
railway;  but  looking  at  the  object 
of  this  special  Act,  this  company  was 
a  dock  company,  the  railway  being 
a  mere  subordinate  part  of  the  works 
authorised  by  the  Act.  There  was 
considerable  force  in  the  argument  that 
the  railway  could  not  exist  without  the 
docks.  The  legislature  might  hare  made 
the  199th  section  clearer  by  inserting 
after  the  exception  of  "railway  com- 
panies "  some  such  words  as  "  the  prin- 
cipal part  of  whose  undertakings  consists 
of  railways."  Here  the  railway  was  a 
very  small  part  of  the  undertaking  ;  still 
it  was  a  railway,  and  the  special  Act  in- 
corporated all  the  railway  Acts  and 
prescribed  the  tolls  that  were  to  be  taken 
for  the  use  of  the  railway.  If  it  were 
not  a  railway  it  would  not  be  necessary 
to  prescribe  these  tolls.  The  clauses  of 
the  Act,  in  prescribing  what  tolls  were  to 
be  taken  for  first,  second  and  third  class 
passengers,  seemed  to  him  to  be  inconsis- 
tent with  the  real  &ots  of  the  case ;  for 
it  was  absurd  to  suppose  that  there  was 
any  intention  of  using  this  little  bit  of 
line  as  a  regular  railway.  Probably 
these  clauses  were  put  in  because  they 
were  usually  inserted  in  all  railway  Acts, 
but  they  were  inapplicable  to  such  a  case 
as  this.  However  he  must  take  the  Act 
as  he  found  it,  and  he  found  this — that  its 
object  was  the  construction  of  a  dock  and 
a  railway ;  thei-e  was  authority  to  take 
distinct  and  separate  tolls  for  the  railway, 
and  every  provision  was  inserted  applic- 
able to  a  rulway.  This,  therefore,  was  a 
company  incorporated  by  Act  of  Parlia- 
ment, and  it  might  be  said  it  was  a  com- 
pany  for  the  construction  of  a  railway  : 
it  had  all  the  indicia  of  a  railway  company. 
The  reason  why  railway  companies  were 
excepted  fironv  the  199th  section  was 
because  they  came  within  the  Bailways 
Abandonment  Act,  1850  ;  and  by  the 
Railway  Companies  Act,  1867,  also  passed 
for  enabling  railway  companies  to  be 


wonnd  up,  a  railway  compftoy  was  defined 
to  mean  a  company  formed  for  the 
purpose  of  constructing  "  a  raflway  either 
alone  or  in  conjunction  with  any  other 
purpose."  It  seemed  to  him,  therefore, 
on  the  plain  language  of  the  199th 
section,  that  he  must  come  to  the  con- 
clusion that  a  railway  company  was  a 
company  authorised  by  Act  of  Parliament 
to  make  a  railway.  At  the  same  time  he 
was  satisfied  that  it  was  not  the  intention 
of  the  legislature  that  such  a  case  as  tiaa 
should  come  within  the  exception. 
Although  the  special  Act  was  only  called 
"  the  Exmouth  Docks  Act,"  he  could  not 
reject  the  object  for  which  it  was  incorpo- 
rated, namely,  to  make  a  dock  and  a  branch  ~ 
railway.  He  must  therefore  decide,  that 
this  was  a  "  railway  company  incorpora- 
ted by  Act  of  Parliament.  He  had  great 
difficulty  in  coming  to  that  conclusion, 
but,  at  present,  he  was  unable  to  come 
to  any  other  conclusion  than  that  this 
was  a  case  within  the  exception  of  the 
199th  section.  If  he  was  right  in  his 
conclusion  the  petition,  having  been  pre- 
sented in  a  matter  in  which  the  Court 
had  no  jurisdiction  must  be  dismissed 
with  costs,  but  he  would  reconsider  the 
point  and  mention  the  matter  again. 

Maldts,  V.C.  (on  Nov.  25),  said  that 
although  he  had  decided  on  the  fonnftr 
occasion  that  the  company  was  wii^un 
the  exception  of  the  199th  section,  he  felt 
so  much  doubt  upon  the  subject  that  at 
the  close  of  the  case  he  desired  the 
registrar  not  to  draw  np  the  order  until 
the  matter  should  be  mentioned  again. 
He  had  said  that  any  company  incorpo- 
rated for  the  purpose  of  making  a  railway- 
was  a  "railway  company  incorporated 
by  Act  of  Parliament."  Mr.  Qlasse  and 
Mr.  Chitiy,  on  behalf  of  the  petitioner, 
had  argued  that  the  railway  was  merely 
subsidiary  to  the  docks ;  that  the  con- 
struction of  docks  was  the  principal 
object  of  the  company's  special  Act ;  and 
that,  therefore,  it  was  not  a  raUway  bat 
a  dock  company.  Having  felt,  as  he  had 
said,'great  doubt  upon  the  subject,  he  had 
farther  considered  it,  and  he  now  came  to 
the  conclusion  that  the  arguments  of 
Mr.  Glasse  and  Mr.  Chitty  were  well 
founded,  and  that  he  must  consider  this 
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company  as  a  dock  company  simply. 
There  was  much  to  be  said  on  both  sides 
of  Uie  question,  but  that  was  the  con- 
dnsion  at  which  he  now  arrived.  There- 
fore, the  preliminary  objection  must  be 
overroled  and  the  petition  must  be  heard 
on  its  merits.  The  point  was  one  of  so 
much  doabt  that  he  thought  it  desirable 
that  the  opinion  of  the  Court  of  Appeal 
Bhonld  be  taken  upon  it  before  going  mto 
tiie  merits  of  the  whole  case. 

Dec.  12.— The  Vice-chancellor's  de- 
cision not  having  been  appealed  from, 
the  petition  now  came  on  to  be  heard  npon 
the  merits. 

Mr.  Olasse  and  Mr.  Ohitty,  for  the 
petitioner. — We  submit  that  this  company 
onght  to  be  wound  up.  They  intend  to 
dispute  the  validity  of  these  debentures, 
but  on  unsubstantial  grounds  which  do 
not  preclude  the  Court  firom  making  a 
winding  up  order — 

Be  The  Imperial  Silver  Quarries  Oom- 

pony,  LimUed,  16  W.R.  1220 ; 
In  re  King's  Gross  Indastrial  BweU 
lings  Company,  Law  B«p.  11  £q. 
149. 
Mr.  Higgins  (Mr.  W.     W.    Karsldke 
with   him),  for    the    company.  —  The 
company    are    not  liable   on  these  de- 
bentures inasmnoh  as  they  were  issued 
without  due  authority — 

D'Arcy  v.  The  Tamar,  ^.,  Bcahpay 
Company,  36  Law  J.  Riep.  (n.s.) 
Exota.  37 ;  s.  c.  Law  Bep.  2  Exch. 
158  ; 
Chambers   v.  The   Manchester   and 
Milford  Bathoay  Company,  5  B. 
&  S.  588 ;  s.  c.  33  Law  J.  Bep. 
(M.S.)  Q.B.  268 ; 
£»   re    Cork  and  Toughal  Baihoay 
Company,  39  Law  J.  Bep.  (n.s.) 
Chano.   277;   s.  o.  Law  Bep.  4 
Chanc.  App.  748; 
A  winding  up  petition  is  not  a  legiti- 
mate mode  for  obtaining  payment  of  a 
debt  which  is  lona  fide  disputed  by  the 
company — 

Buckley  on  the  Companies  Acts,  p. 
131, 
and  cases  collected  in  note  (/). 

Moreover,  the  petitioner  has  his  remedy 

provided  by  the  Act,  namely,  the  appoint. 

ment  of  a  receiver.    The  legislature  has 

Kud  that  this  undertaking  is  of  public 
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advantage ;  it  has  been  created  by  the 
legislature,  and  there  is  every  prospect, 
under  proper  management,  of  its  being 
carried  on  with  success :  it  is  out  of  the 
earnings  that  the  debenture  debt  ought 
to  be  satisfied,  as  provided  by  the  special 
Act,  but  if  a  winding  up  order  is  made  the 
company's  earning  power  will  be  des- 
troyed— 

Gardner  v.  The  London,  Chatham  and 
Dover  BaUway  Company  (No.  1), 
36  Law  J.  Bep.  (n.s.)  Chano.  323 ; 
s.   c.  Law  Bep.  2  Chanc.   App. 
201. 
Mr.  Jackson  and  Mr.  Langworthy,  for 
shareholders,  as   above  mentioned,   fol- 
lowed on  the  same  side. 

Mr.  Olasse  in  reply. — The  petitioner 
was  the  innocent  assignee  of  these 
debentures ;  they  were  issued  by  persons 
who  had  the  management  of  the  afiiurs 
of  the  company,  who  are  therefore 
estopped  from  alleging  illegality  in  their 
issue — 

Webb  V.  Heme  Bay  Commissioners, 
89  Law  J.  Bep.  (n.s.)  Q.B.  221 ; 
s.  c.  Law  Bep.  5  Q.B.  642 ; 
In  re  Ba/rned's  Banking  Company,  ex 
parte  The  Contract  Corporation,  36 
Law  J.  Bep.  (n.s.)   Chanc.   732 
(L.J.J.);  37  Ibid.  81;  s,  e.  Law 
Bep.  3  Chanc.  App.  105. 
The  only  mode  in  which  we  can  get 
relief  is  by  a  winding  up  order.     The 
concern  is  insolvent ;  a  receiver  would  be 
useless,  for  there  would  be  nothing  for 
him  to  receive. 

Malins,  V.C. — The  first  and  main 
objection  made  to  the  winding  up  of  this 
company  is  founded  on  an  objection  to  the 
validity  of  the  debentures  held  by  Mr. 
Tumor.  I  can  only  regard  that  as  a 
defence  most  discreditable  to  everybody 
concerned  in  raising  it,  for  it  is  perfectly 

?lain,  upon  the  evidence  before  me — and 
have  heard  no  imputation  on  the  nature 
of  the  transactions  between  Mr.  Tumor 
and  Mr.  Jackson — that  some  persons 
joining  together  to  have  these  docks  con- 
structed at  Exmouth,  entered  into  a 
contract  with  Mr.  Jackson  to  construct  the 
works :  Mr.  Jackson  then  applied  to  Mr. 
Tumor  to  aid  him ;  the  company  had  full 
knowledge  of  this  firom  the  beginning  to 
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the  end ;  every  step  was  taken  with  their 
cononrrenoe,  as  is  shewn  by  their  writings ; 
they  knew  that  every  debenture  was  to 
be  handed  over  to  Mr.  Tomor ;  and  apon 
the  application  of  Jackson  for  Tomor 
those  debentures  were  issued.  I  am  sorry 
to  find  that  the  solicitor  and  secretary  of 
the  oompany  who  issued  these  debentores 
— and  if  they  were  irregular  the  com- 
pany were  bound  to  know  the  irregularity 
at  the  time — did  not  leave  such  a  defence 
to  other  hands  instead  of  undertaking  it 
himself.  I  cannot  allow  such  things  to 
pass  without  expressing  my  disapproba- 
tion. The  debentures  are  perfectly  valid 
debentures ;  and  in  my  opinion  it  would 
be  a  gross  denial  of  justice  if  I  were  to 
listen  to  such  an  objection,  and  treat 
debentures  issued  under  such  circum- 
stances as  being  any  impediment  in  the 
way  of  the  order.  The  debentures,  in 
my  opinion,  constitute  a  valid  debt  against 
the  company ;  and  if  there  were  no  other 
objection  to  the  winding  up  order  I 
should  certainly  have  made  it  and  over- 
ruled the  objection.  But  there  is  another 
consideration,  which  I  will  now  enter  into. 
I  have  here  a  oompany  constituted  by  an 
Act  of  Parliament  passed  in  the  year  1864. 
That  Act  of  Parluuneat  recites  that  the 
making  of  docks  and  a  branch  railway  at 
Exmouth  would  be  attended  with  local 
and  public  advantage.  It  then  prescribes 
what  capital  is  to  be  raised,  the  proportion 
of  it  which  is  to  be  raised  by  debentures, 
and  the  remedy  of  the  mortgagees  or 
debenture  holders  in  case  of  their  not 
being  paid.  The  remedy  given  by  the 
Act  of  Parliament  is  this  :  [His  Honour 
then  read  the  9th  section  of  the  special 
Act,  and  oontinned.]  It  appears  by  the 
accounts  that  this  concern  is  a  signal 
fSailure.  Under  such  oircumstances  I 
should '_  have  expected  that,  inasmuch  as 
Jackson's  money  had  unquestionably 
constructed  the  works,  and  Jackson's 
interest  is  now  vested  in  Tumor,  the  per- 
sons employed  in  this  undertakine  would 
at  least  give  the  person  who  advanced 
the  money  every  facility  for  making  what 
he  could  of  this  disastrous  underteking. 
Instead  of  that  Mr.  Tumor  has  been  met 
by  every  technical  objection,  as  to  which 
I  express  the  greatest  disapprobation. 
Inst^id  of  being  £urly  dealt  with  as  a 


man  who  has  made  an  unfortunate  ven- 
ture, those  who  have  known  every  step 
that  was  taken  raise  these  objections,  and 
do    their  best  to  nmke  him   lose  every 
&rthing  of  the  money  he  has  advanced. 
I  should  be  very  sorry  that  this  state  of 
things  should  continue ;  but  the  legisla- 
ture has  said  that  the  construction  of 
these  works  is  of  public  advantage ;  and 
after  the  experience  of  so  short  a  period 
as  nine  years,  I  do  not  feel  that  I  can 
properly  make    an  order  to    wind  up, 
unless  it  is  positively  shewn  to  me  that 
there  is  no  prospect  of  any  other  remedy 
being  efficacious.     With  regard  to  wind- 
ing up  this  oompany,  although  the  case 
has  been  argued  with  great  zeal  by  Mr. 
Glasse  and  with  his  usual  abUiiy,  he  has 
entirely  &iled  to  prove  to  me  that,  if  an 
order  to  wind  up  were  made,  it  could  be 
of  any  practical  advantage  to  his  client. 
I  have  had  the  cases  of  the  Wey  and  Arun 
Ganai    (vbi  supra)    and  the    Bradford 
Oanai    {ubi  supra)    before  me,  in  each 
of  which   I   inade   orders  to  wind  up; 
but    they   could  not  —  at  least  in  the 
latter  case — be  carried  into  effect  without 
the  authority  of  Parliament.    An  Act  of 
Parliament  was  obtained  to  authorise  the 
sale  of  the  land  and  works  and  to  carry 
out  the  winding  up.     So  in  this  case,  if  I 
were  to  make  an  order  to  wind  up,   it 
could  only  be  carried  into  effect  by  an 
Act  of  Parliament.   When  I  consider  the 
expenses  that  would    be    incurred    and 
the   various    disadvantages   tihat  would 
arise  from  such  proceedings,  I  cannot  see 
the  advantage  to  Mr.  Tumor.     The  ex- 
penses that  would  be  incurred  would  not 
be  reimbursed  to  him  by  what  he  would 
get  by  the  sale  of  the  works.  But  beyond 
that,  I  must  take  Mr.  Tumor  as  having 
advanced  his  money  with  full  knowledge 
of  this  Act  of  Parliament.   He  is  a  deben- 
ture-holder,  and  the  Act  of  Parliament 
in   question    to  which  I  have  referred, 
prescribes  the  remedy  of  debenture  hol- 
ders,  that  is,   by  the  appointment  of  a 
receiver.    Mr.  Glasse  says,   what  wotdd 
be  the  use  of  appointing  a  receiver  when 
there  is  nothing  to  receive  ?    I  have  heard 
it  suggested  on  the  other  side  that  this 
may  be  an  improving  property;  and   I 
proceed  partly  on  the  ground  that  I  believe 
—I  am  rather  impreaaed  with  that — that 
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if  it  were  in  dififerent  hands  I  think  it  is 
not  improb^le,  Ezmonth  being  the 
shipping  port  of  the  city  of  Exeter  and 
the  neigh  Donrhood,  that  there  may  be  at 
least  some  prospect  of  this  concern  being 
more  profitable  than  it  is  now.  Mr. 
Tnmor  has  advanced  his  money  with  the 
knowledge  that  his  remedy  is  the  appoint^ 
ment  of  a  receiver.  I  coold  not,  there- 
fore, with  propriety  make  an  order  to 
wind  up  this  concern,  involving  all  the 
consequences  referred  to,  without  having 
the  experiment  of  appointing  a  receiver 
(who  wonld,  in  ftointof  &ct,  be  a  manager) 
tried.  I  am  well  aware  that  in  this  form 
of  proceeding  I  cannot  do  any  thing  of  the 
kind.  I  should  have  expected  mat  the 
parties  who  got  Mr.  Turnor  into  this 
difficult  wonld  have  done  their  best 
to  get  bim  out  of  it,  and  to  take  steps 
to  reimburse  him  the  large  snins  of 
money  which  he  has  embarked  in  this 
wretched  concern.  That,  however,  is 
not  the  spirit  which  actuates  the  company. 
It  is  a  £uroe  to  say  it  is  the  company ;  it 
is  tiie  solicitor  and  secretary  who  raises 
all  this  opposition,  and  the  gentlemen  for 
whom  Mr.  Jackson  and  Mr.  Langworthy 
appear:  it  is  a  combination  between 
those  persons,  who  are  all  represented 
by  the  same  solicitors,  to  see  how  they 
can  best  defeat  the  inst  claims  of  Mr. 
Tnmor.  The  opposition  of  the  share- 
holders is  a  mere  sham.  It  is  ridiculous 
fin*  them  to  come  here  and  argue  as  if 
they  had  an  interest  in  the  question. 
Here  is  a  concern  that  has  been  in  opera- 
tion for  nine  years  and  not  produced  202. 
a  year  profit,  that  can  hardly  pay  its 
wmking  expenses,  and  yet  a  double  set  of 
cooBsd  are  instructed  on  the  former 
technical  olgeotion  and  on  this  occasion. 
To  those  shareholders  I  can  give  no  costs. 
Now  what  am  I  to  do  under  these  circum- 
stances ?  The  company  is  not  a  railway 
oompsny,  but  I  cannot  agree  with  what 
Mr.  Olasse  said  as  to  Lord  Cairns'  judg- 
ment in  Oardtter  v.  The  London,  Ohaiham 
amd  Dover  BaUway  Company  (ubi  eupra). 
There  the  company  could  not  be  wound 
np  because  it  was  a  railway  company,  but 
the  principle  of  that  case  is  applicable  to 
this,  and  the  Act  of  Parliament  having 
giren  ihe  remedy  by  the  appointment 
of  a   reoetrer  only,  I  repeat  that  the 


person  who  l^nds  money  must  be  taken 
to  do  so  with  the  knowledge  of  that 
fact,  and  must  rely  on  that  remedy 
which  the  Act  of  Parliament  gives  him. 
[His  Honour  then  read  part  of  Lord 
Cairns'  judgment  in  that  case,  Law  Rep. 
2  Chanc.  App.  217,  and  continued:] 
Those  observations  appear  to  me  to 
apply  to  the  present  case.  I  cannot, 
therefore,  wind  up  this  company  on  two 
grounds  ;  first,  because  the  legislature  has 
declared  the  undertaking  to  be  a  work 
of  public  advantage,  and  the  subsequent 
experience  has  not  been,  in  my  opinion, 
sufficient,  considering  in  whose  hands 
this  property  has  been,  to  pronounce  it 
absolutely  worthless;  and  secondly,  be- 
cause the  special  Act  has  given  a  distinct 
remedy,  and  not  the  remedy  of  winding 
up.  Therefore  on  these  grounds  I  come 
to  the  conclusion  that  I  cannot  accede  to 
the  application  to  vrind  up  this  company. 
Consequently  the  petition  must  be  dis- 
missed ;  but  considering  the  defence  that 
has  beenraised,  the  unbecoming  conduct  of 
those  who  are  endeavouring  to  defeat  Mr. 
Tumor's  claim,  I  give  no  costs— not  to 
the  company  for  the  reasons  I  have 
stated ;  and  even  if  I  were  to  give  them 
the  costs,  I  should  not  give  any  to  the 
shareholders,  for  considering  the  wretched 
and^  impoverished  condition  of  this  con- 
cern, I  would  not  hold  out  any  encourage- 
ment for  solicitors  to  multiply  briefis  and 
to  instruct  two  Queen's  counsel  and 
juniors  in  the  hope  that  the  unfortunate 
petitioner  would  have  to  pay  the  costs.  I 
simply  diamiag  the  petition  without  costs. 


Solicitors — Meean.  Sydney  and  Son,  for  peti- 
tioner ;  Messrs.  Wbitakers  and  Woolbert,  for 
all  respondents. 
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Skiborne,  L.O.    ^  ,-       „„„  ,„„™™,„.t 
,    '  In  re  the  accidental 

_•''"'        „„  DEATH      INSUBANCB 

I87T  comt^. 

June  24.         J         "'^"''^  °^''- 

Amalgamaiion  of  Companiet — Transfer 
of  Shares  after  Amdlgatnation — Besuscita- 
Hon  of  Oompany — TroMsfer  to  avoid  Lia- 
bility. 

A  company  with  the  consent  of  all  the 
shareholders  made  over  its  business  and  all 
its  assets  to  another  company.  Afterwards 
an  arrangement  was  made  between  the  second 
oompany  and  the  directors  of  the  first  com- 
pany for  rescinding  the  amalgamation,  and 
Vie  directors  of  the  first  company  thereupon 
elected  several  new  directors  of  whom  A. 
was  one,  and  at  a  meeting  of  directors  at 
which  A.  was  present  a  transfer  of  200 
shares  out  of  A.'s  name  was  sanmoned. 
The  transfer  was  registered,  and  the  com- 
pany was  now  being  wound  up.  The  articles 
only  gave  the  directors  power  to  refuse  to 
sanction  a  transfer  on  condition  of  their 
getting  some  other  transferee  to  take  the 
shares  at  the  market  price.  But  at  the  time 
of  A.'s  transfer  the  shares  were  worse  than 
valueless ; — Held,  that  the  transfer  by  A. 
was  imvdUd,  and  he  was  properly  placed 
on  the  list  of  coniributories  for  the  200 
shares. 

This  was  an  adjonmed  amnmons  to  re* 
move  the  name  of  Mr.  George  Allin  from. 
the  list  of  contributories  of  tiie  company, 
where  it  had  been  placed  in  respect  of 
200  shares.  The  company  was  formed  in 
1854  by  a  deed  of  settlement  which  con- 
tained provisions  as  foUows — 

19.  "  That  the  person  appearing  in  the 
company's  register  of  shareholders  to  be 
the  holder  of  any  share  or  shares,  and  no 
other  person  shall  be  entitled  (subject  to 
the  regulations  and  in  manner  hereinafter 
expressed)  to  sell  and  transfer  any  such 
share  or  shares  to  any  person  whomso- 
ever (not  being  an  infant,  lunatic,  married 
woman  or  under  legal  di^ibilities),  and  to 
any  body  politic  or  corporate,  legally 
capable  of  holding  any  such  share. 

20.  "  That  when  any  person  entitled  to 
any  shore  in  the  company,  whether  in  his 
own  right  or  otherwise,  shall  have  pro- 
cured some  other  oerson  willing  to  become 


a  shareholder  in  respect  of  all  or  any  of 
the  shares  to  which  he  shall  be  so  entitled, 
he  shaU  propose  such  other  person  as  a 
shareholder  by  leaving  at  the  principal 
office  or  place  of  business  of  the  oompany 
a  notice  in  writing  to  that  effect,  under 
his  hand,  which  shall  state  the  name  and 
residence  of  the  proposed  shareholder,  and 
the  number  of  each  share  intended  to  be 
transferred  to  such  proposed  shareholder. 

21.  "  That  whenever  any  such  proposal 
as  hereinbefore  mentioned  shall  have  been 
made,  the  directors  shall  forthwith  take 
the  same  into  consideration,  and  shall, 
under  the  hands  of  two  of  their  number,  or 
of  the  managing  director  or  secretary  of 
the  company,  notify  to  the  person  makJTig 
such  proposal  their  acceptance  or  refusal 
thereof,  and  whether  as  to  all  or  some 
part  only  of  the  shares  intended  to  bo 
transferred,  and  in  the  latter  case,  as  to 
how  many  and  which  of  the  shares  in- 
tended to  be  transferred  such  acceptance 
shall  extend,  and  the  person  so  proposed 
shall  (if  accepted  as  to  any  share  intended 
to  be  transferred)   be  thenceforth  con- 
sidered as  approved  by  the  directors,  and 
entitled  upon  the  transfer  to  him  of  the 
same  share,  and  upon  the  execution  of 
the  instrument  of  transfer,  to  be  registered 
in  manner  aforesaid  as  a  shareholder  in 
respect  of  the'  shares  for  which  he  shall 
be  so  accepted ;  and  if  any  person  who 
shall  have  been  proposed  to  become  a 
shareholder  shall  be  rejected  as  aforesaid, 
and  the  directors  shall  not  within  fourteen 
days  procure  some  other  person  or  per- 
sons to  take  the  share  or  shares  proposed 
to  be  transferred,  at  the  market  price  for 
the  time  being,  in  such  case  the  person  or 
persons  so  proposed  shall  be  considered  as 
approved  by  them,  and  be  entitled  to  take 
such  transfer  accordingly  and  in  manner 
aforesaid. 

22.  "  That  any  transfer  or  pretended 
transfer  of  the  shares,  not  being  approved 
of  by  the  directors  under  the  last  preced- 
ing clause,  shall  be  absolutely  void,  and 
the  then  registered  holder  of  the  shares 
therein  expressed  to  be  transferred,  shall 
continue  to  be  the  holder  in  respect  thereof 
to  all  intents  and  purposes." 

In  July,  1865,  an  agreement  was  entered 
into  for  the  transfer  of  the  business  and 
assets  of  the  company  to  the  Acdden- 
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tal  and  Marine  Insurance  Corporation, 
limited,  and  the  shareholders  were  to  be 
entitled  to  shares  in  the  corporation  in 
exdiange  for  their  shares  in  the  company. 
This  amalgamation  was  carried  into  effect 
irii^  the  assent  of  all  the  shareholders  of 
the  company,  and  the  corporation  was  re- 
gistered in  August,  1865,  under  the  Com- 
panies Act,  1862. 

On  the  9th  of  October,  1866,  a  deed 
was  execnted  by  the  former  directors  of 
tiiB  company  in  the  name  of  the  company, 
and  by  the  corporation,  by  which  the 
agreement  of  July,  I860,  was  rescinded, 
and  the  company  authorised  to  resume  its 
business  as  to  insurance  for  accidental 
deaths,  and  a  circular  was  issued  to  the 
shareholders  announcing  the  resumption 
of  business. 

The  company  accordingly  resumed  busi- 
ness, but  no  general  meeting  was  held 
after  the  d{^  of  the  agreement  for  amal- 
gamation. 

In  the  same  month  of  October  a  reso- 
lution was  passed  for  winding  up  the 
corporation  voluntarily,  and  on  the  3rd  of 
Norember  a  supervision  order  was  made. 

At  a  meeting  of  the  former  directors 
of  iha  company,  held  on  the  23rd  of  Oc- 
tober, 1866,  a  transfer  of  2,145  shares 
belonging  to  Mr.  Chappell,  the  solicitor 
of  the  company,  to  one  Montgomeiy  for 
a  nominal  consideration,  was  passed.  At 
a  meeting  held  on  the  27th  of  March, 
1867,  the  directors  of  the  company  pur- 
ported to  elect  the  applicant,  George 
Allin,  and  three  other  persons  directors. 
On  the  28th  of  March  a  petition  for 
winding  np  was  presented  by  W.  G.  Lan- 
kester  and  other  shareholders,  but  with- 
drawn in  consequence  of  an  arrangement, 
called  the  "  Southampton  Compromise," 
by  which  the  petitioning  shareholders 
wra«  allowed  to  transfer  their  shares  to  a 
person  who  received  101.  per  share  for 
accepting  them. 

On  the  Ist  of  April,  1867,  the  applicant 
executed  a  transfer  of  200  shares  to  one 
B.  Pooock  for  a  nominal  consideration, 
having  ou  the  same  ^ay  given  the  directors 
written  notice  of  his  intention. 

At  a  meeting  of  the  directors,  held  on 
the  Slst  of  May,  1867,  at  which  the  appli- 
amt  appeared  from  the  minute  book  to 
have  b«en  present,  the  transfer  to  Pocock 


was  ordered  to  be  registered  along  with  the 
transfers  made  under  the  Southampton 
compromise.  Allin  stated  in  his  affidavit 
that  he  did  not  recollect  whether  he  was 
present  at  the  meeting  of  the  Slst  of  May, 
1867,  but  he  certainly  never  acted  as  a 
director  of  the  company,  and  knew  no- 
thing at  that  time  of  the  Southampton 
compromise. 

On  the  30th  of  March,  1868,  a  petition 
to  wind  up  the  company  was  presented, 
but  on  the  3rd  of  April  following  a  reso- 
lution for  voluntarily  winding  up  was 
passed,  and  a  supervision  order  was  made 
on  the  15th  of  April,  1868.    In 

Lamkester's  UMe,  Law  Bep.  6  Chano. 
905,  note, 
the    transfers    under   the  Southampton 
compromise  were  held  invalid,  and  in 

Ohappell's  Case,  Law  Bep.  6  Chano. 
902, 
the  Master  of  the  Bolls  ordered  that 
Ohappell's  name  should  remain  on  the 
list  of  oontributories,  and  this  order  was 
affirmed  by  the  Lords  Justices  (Lord  Jus- 
tice Mellish  dissenting),  on  the  ground 
that  the  company  had  ceased  to  exist  in 
1865,  by  virtue  of  the  a^p:eement  for 
amalgamation. 

AlHn's  name  was  placed  on  the  list  of 
oontributories,  and  he  now  applied  by  ad- 
journed summons  to  have  it  removed. 

Mr.  Oookson  {Sir  B.  BaggaUay  with 
him)  asked  the  Court  to  follow  the  judg- 
ment of  Lord  Justice  Mellish  in 

Cha^ell'a  Case  (ubi  supra). 
He  contended  that  in  this  case  the  lioni* 
dator  must.be  regarded  as  representing, 
not  creditors,  but  shareholders,  and  that 
the  shareholders  could  not  take  advantage 
of  a  state  of  the  company  which  had  been 
brought  about  with  their  assent.  He  also 
contended  that  this  case  was  distinguish- 
able &om 

Oha/ppeWs  Case  (u&i  <wpra), 
on  the  ground  that  Allin  md  no  know- 
ledge of  the  state  of  the  company. 
He  referred  to 

SicheU's  Case,  36  Law  J.  Bep.  (n.8.) 
Chano.  814 ;  on  app.  37  Ibid.  373  ; 
s.  c.  Law  Bep.  3  Chano.  119 ; 

Weston's  Case,  37  Law  J.  Bep,  (n.S.) 
Chanc.  559;  38  Ibid.  49;  s.  o. 
Law  Bep.  6  Eq.  238;  Ibid.  4 
Chanc.  20 ; 
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Fyfe's  Case,  38  Law  J.  Reip.  (n.s.) 
Chano.  725;  b.  c.  Law  Bep.  i 
Chanc.  768 ; 

Nation's  Case,  36  Law  J.  Bep.  (n.s.) 
Chanc.  112 ;  s.  c.  Law  B«p.  3  Eq. 

77; 

Shepherd's  Case,  35  Law  J.  B«p. 
(n.8.)  Chanc.  626  ;  s.  c.  Law  Bep. 
2  £q.  564  (on  app.)  ;  In  re  Joint 
Stock  Discount  Company,  36  Law 
J.  Bep.  (n.8.)  Chaiic.  32;  s.  c. 
Law  Bep.  2  Chanc.  16; 

SmdliaU  v.   The   British   Insurance 
Company,  40  Law  J.  Bep.  (n.s.) 
Chanc.  97,  698;  s.  c.  Law  Bep. 
11  Eq.  65 ;  6  Chanc.  614. 
Mr.  Southgate  and  Mr.  Qraham  Hast- 
ings, tor  the  liquidator,  were  not  called  on. 

Thb  Lobd  Chancblloe. — As  far  as  my 
opinion  goes  I  agree  with  the  decision  in 
ChappeU's  Case  (ubi  supra).  The  position 
of  Mr.  Chappeli  was  that  of  a  man  who 
knew  everything  that  had  happened  in 
the  company.  He  was  the  solicitor  of 
the  company  and  he  transferred  a  great 
number  of  shares  at  a  meeting  constituted 
by  persons  taking  npon  themselves  to  act 
and  to  allow  transfers  at  a  time  when,  not 
nnder  resolutions  of  general  meetings  but 
under  arrangements  made  by  the  directors 
and  assented  to  by  every  individual  share- 
holder, the  company  had  ceased  to  carry 
on  business  and  was  no  longer  a  going 
concern  for  the  purposes  contemplated  by 
the  deed  of  settlement.  My  opinion 
being  in  that  respect  with  Lord  Justice 
James,  though  I  have  the  misfortune  to 
differ  from  Lord  Justice  Mellish,  I  think 
the  transfer  clauses  of  this  deed  of  settle- 
mentwere  intended  to  be  in  operation  with 
the  other  clauses  of  the  deed  of  settle- 
ment, and  while  the  company  was  carried 
on  as  a  going  concern  for  the  purposes  of 
the  common  agreement,  and  they  were  not 
intended  to  be  in  operation  for  the  purpose 
of  enabling  individuals  to  escape  from 
liability  when  the  company  ceased  to 
be  a  going  concern,  and  when  the  general 
clauses  of  the  deed,  the  clauses  of  manage- 
ment, and  the  other  powers  of  the 
directors  to  make  calls  for  the  purposes  of 
a  going  concern  and  so  forth, — were  no 
longer  capable  of  being  acted  upon. 
Although  there  was  no  regular  dissolution 


yet  in  BrotherhoocPs  Case  (1),  it  was  held, 
distinguishing  that  case  from  Spademan's 
Case  (2)  and  others  in  the  same  com- 
pany, that  where  the  evidence  warranted 
the  conclusion  that  every  individual 
shareholder  assented  to  an  arrangement 
not  otherwise  binding,  then  it  became  a 
binding  arrangement.  Here  every  in- 
dividual prima  facie  is  shown  to  have 
assented,  and  the  effect  of  that  assent  was, 
it  appears  to  me,  inconsistent  with  the 
subsequentarrangementfor'again  carrying 
on  the  company  as  a  g;oing  concern, 
because  the  agreement  for  amalgamation 
provides  not  merely  that  the  purchasing 
company  should  have  the  benefit  of  all 
the  assets  of  every  kind  and  description 
including  books,  and  so  forth,  and  under- 
take all  the  liabilities,  but  also  that  they 
should  have  the  business  and  the  good 
will,  and  the  benefit  of  the  name  of  the 
company.  It  is  quite  clear  that  to  go 
on  with  the  business  under  those  circum- 
stances would  have  been  inconsistent 
with  the  agreement  to  which  every  indi- 
vidual had  assented ;  and  the  point  upon 
which  I  respectftdly  find  a  difficulty  in 
agreeing  with  Lord  Justice  Mellish  ia 
this,  that  Lord  Justice  Mellish  seems  to 
have  thought  that  the  transfer  clauses 
could  remain  in  operation  when  they 
were  severed  from  the  rest  of  the 
deeds  and  when  the  rest  of  the  deed 
became  inoperative  by  the  agreement  of 
every  individual  shareholder  of  the  com- 
pany. I  look  upon  the  transfer  clauses  as 
ptirt  of  the  general  arrangement  and  not 
to  be  separated  from  it.  Furthemiore  it 
appears  to  me  that  Mr.  Allin  must  be 
taken  to  have  intentionally  abstained  from 
offering  to  the  Court  any  explanation  of 
these  circumstances,  that  is,  that  upon 
the  27th  of  March,  1867,  the  persons  then 
acting  as  directors  at  a  meeting  purported 
to  elect  him  as  a  new  director,  that  on 
the  4th  day  after  that  he  gave  this  notice 
to  transfer  his  share,  and  that  on  the  Slat 
of  May  the  next  Board  meeting  was  held 
after  that  election,  and  whatever  its  effect 
would  have  been,  he  appears  by  the 
minute-book  to  have  been  present  as  a 

(1)  31  Beav.  365 ;  s.  c.  81  Law  J.  Bep.  (ir.s.) 
Chanc.  861. 

(2)  87  Law  3.  Bep.  (n.8.)  Chanc  752 ;  8.  c  Law 
B^.  3  £.  &  I.  App.  171. 
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director;  and  as  it  was  a  meeting  of  the 
directors,  that  is  the  acting  directors,  I 
know  of  no  oUier  character  in  which  he 
conld  be  present.  The  book  by  the  Act 
of  F)irlJamentis  msuie  prima faoie  evidence, 
nor  does  he  venture  to  deny  his  presence 
althongh  he  says  he  did  not  act  as 
director.  That  may  mean  that  he  took 
no  active  part  in  the  bnsiness  done,  bat  a 
part  of  the  bnsiness  was  the  transfer  of  a 
laige  number  of  shares.  I  lay  no  stress 
npon  the  fitct  that  most  of  them  had 
reference  to  what  is  called  the  "  Sonth- 
ampton  Compromise,"  his  own  shares 
being  among  the  number  transferred. 
He  offers  no  explanation  of  the  faot  that 
he  is  made  nominally  a  director  four  days 
before  the  notice  to  assign  his  shares, 
and  attends  as  a  director  at  the  meeting 
held  for  the  purpose,  among  other  things 
of  assenting  to  the  assignment  of  his  own 
shares.  I  mustattribnte  to  him  at  least  full 
knowledge  of  the  &ct  that  the  board  of 
directors  was  subject  to  this  exception, 
tiutt  it  had  not  been  kept  up  and  oonsti' 
toted  in  ihe  manner  contemplated  by  the 
deed,  and  particularly,  among  other 
tilings,  for  tJie  purpose  of  approving  of 
transfers ;  1)ecaase  the  deed  did  not  intend 
to  leave  to  the  acting  directors  for  the 
time  being  the  sole  power  of  filling  up 
the  directors  according  to  their  own  will 
and  pleasure  but  contemplated  that  at 
least  once  in  eveiyyear  a  general  meeting 
should  be  held  for  the  purpose  of  appoint- 
ing  at  least  a  certain  proportion  of  the 
body  of  directors.  That  had  not  been 
done  after  the  agreement  of  1865.  In 
1866  there  had  been  no  such  meeting 
held  and  no  such  directors  appointed. 
The  reason  is  manifest,  because  the  com- 
pany had  ceased  to  be  a  going  concern; 
and  npon  tiiis  evidence  I  thmk  myself 
not  only  warranted  but  obliged  to  impute 
to  Mr.  Allin  knowledge  in  that  respect  of 
the  actual  position  and  constitution  of 
the  board  of  directors  as  well  as  of  the 
o(»npany. 

Then  I  tiiink  that  these  clauses  do  not 
give  an  absolute  and  unlimited  power  of 
transfer,  but  that  they  give  a  limited 
power  of  iaransfer.  I  should  not  like  to 
lay  stress  upon  the  expression  which  is 
found  in  the  clause  which  in  terms  g^ves 
the  power  of  transfer,   but  I  cannot  help 


noticing  that  the  power  is  given  in  these 
words — "that  the  person  appearing  on 
the  Company's  register  of  shareholders 
to  be  the  holder  of  shares,  and  no  other 
person,  shall  be  entitled,  subject  to  the 
regulations  and  in  the  manner  hereinafter 
expressed  to  sell  and  transfer,"  It  does 
not  speak  there  of  transfer  apart  from 
sale,  but  of  the  transfer  on  the  occasion 
of  sale.  I  think  that  goes  very  &r  to 
n^ative  the  idea  that  it  was  expressly 
intended  and  contemplated  by  the  parties 
to  the  contract  that  there  should  be 
transfers  for  the  sole  and  mere  purpose 
of  getting'  rid  of  liability,  although  it 
certainly  was  contemplated  that  when 
there  was  a  regular  transfer  liability 
should  cease.  Then  it  goes  on  to  provide 
that  notice  should  be  given  of  the  intended 
transferee  and  then  it  says  that  the 
directors  may  accept  or  refuse.  That  is 
in  the  earlier  part  of  the  2lBt  section, 
and  then  if  there  had  been  nothing  more 
than  that  in  the  21st  section  it  womd  have 
been  manifest  that  they  might  have  ar- 
bitrarih'  refused :  but  it  is  qualified  in  fa- 
vour of  the  shareholder  by  what  follows ; 
and  I  think  the  qnalifioation  must  be 
strictly  construed — ^that  is,  that  if  a 
person  proposed  as  a  shareholder  shall 
be  rejected  and  the  directors  shall  not 
within  the  fourteen  days  procure  some 
other  person  or  persons  to  take  the  shares 
at  the  market  price  then  it  shall  be 
considered  as  approved.  Supposing  (it 
is  not  what  actually  happened  in  this 
case)  that  there  had  been  a  regular 
boani  of  directors  and  that  this  trtmsfer 
.  by  Mr.  AlKn  to  Pooock,  in  the  circum- 
stances in  which  it  was  made  and  being 
such  as  it  is,  was  proposed  to  the  board  of 
directors  and  that  tney  had  refused  it, 
oould  it  be  said  that  they  were  bound  to 
propose  a  person  to  take  the  shares 
mstead  of  a  man  admitted  to  be  a  man 
of  straw,  and  who  had  paid  no  market 
price  nnless  there  was  a  market  price  at 
which  a  purchaser  could  be  found  P  I 
am  not  disposed  to  think  that  they  would 
have  been  held  to  have  approved  in  that 
state  of  things.  The  answer  would  be,  if 
there  be  a  market  price  he  is  not  to  lose 
it;  and  the  clause  contemplates  a  right  of 
the  directors,  to  substitute  a  shareholder 
of  their  own  selection  who  is  willing  to 
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give  the  market  price;  bnt  where  that 
Btate  of  things  isnot  possible,  the  company 
being  in  a  known  condition  of  ruin  and 
insolvenoj,  I  am  by  no  means  prepared 
to  agree  with  the  proposition  that  the 
words, "at  the  market  price,"  are  mere 
snrplnsage,  or  mere  directory  matter.  It 
seems  to  me  to  indicate  the  terms  and 
conditions  on  which,  if  the  snbstitntion 
does  not  take  place,  a  constmotive  appro- 
yal  shall  be  imputed  to  the  board  of 
directors,  and  if  these  terms  and  condi- 
tions  are,  from  the  nature  of  the  case,  the 
company  no  longer  going  on  for  profitaible 
purposes,  incapable  of  being  complied 
with,  I  find  notliing  in  that  clause  which 
says  that  under  tibose  different  circum- 
stances a  transfer  refused  shall  be  deemed 
to  be  approved.  The  next  clause  expressly 
says  that  unless  the  transfer  is  actually 
approved,  under  the  preceding  clause  it 
shall  be  absolutely  void.  I  make  those 
observations  merely  for  this  purpose — 
that  the  clauses  appear  to  me  to  be  very 
different  &om  those  which  would  be 
found  in  a  deed  giving  an  unlimited  and 
unqualified  power  of  transfer.  There  is 
a  duty  to  be  performed  by  the  directors, 
and  for  this  purpose  a  meeting  of  the 
board  of  directors  is  to  be  held  as  the 
deed  contemplated;  and  in  this  case, 
although  there  was  no  refusal  and  no  sub- 
stitution, there  was  no  such  board.  I 
therefore  not  only  think  myself  bound  in 
this  case  to  follow  the  decision  in 
OhappeWs  Case  (vbi  supra),  but  I  also 
agree  with  it. 

Solicitors— Mr.  A.  Beddall,  for  applicant ;  Mesne. 
Harper,  Broad  &  Batteock,  for  liquidator. 


Bacon,  V.C.T  the  londom  and  pbovincul 

1873.  >       KABINE     INSITBANCG      COM- 

DeC.    10.    J        PANT  V.  SETMOUK. 

Fraud  —  Mitrepngentation  —  OoMcelUi' 
tion  of  Policies  o/  Insurance — Ooncurreni 
Jurisdiction — Proceedings  to  restrain  Ac- 
tion at  Law — Costs. 

The  plaintiffs  in  this  suit  were  defendants 
in  two  actions  at  law  in  respect  of  certain 
policies  of  insurance.  An  order  was  made 
at  law  staying  the  proceedings  m  one  action 


till  the  other  had  been,  tried.  The  dtfen- 
darnts  at  law  agreed  to  he  hoimd  by  the  result 
of  the  first  action,  but  the  plaintiffs  at  Uub 
were  to  be  at  liberty  to  proceed  with  the 
second  action  if  they  failed  in  the  firsL 
The  bin  in  this  suit  was  filed  to  restrain 
both  actions,  but  proceedings  in  the  suit 
were  stayed  till  verdict  was  given  in  the  first 
Mtion.  Ultimately  the  Court  of  Law 
decided  the  first  action  in  favour  of  the 
defendants  at  law.  This  suU  was  then  pro- 
ceeded  with  to  restrain  the  plaintiffs  at  law 
from  proceeding  wUh  the  second  action,  and 
for  the  delivery  up  of  the  policies,  which 
were  the  subject  of  both  adions: — Held, 
that,  as  the  plaintiffs  were  liable  to  have 
tlie  second  action  brought  against  them,  they 
were  entitled  to  come  to  this  Court  and  to 
luive  the  proceedings  at  law  restrained;  and 
that  as  they  were  clearly  right  with  respect 
to  the  subject  matter  of  the  suit,  the  whole 
of  the  costs  of  the  suit  must  be  paid  by  the 
defenda/nts. 

This  suit  was  instituted  to  obtain  a 
declaration  that  two  policies  of  insurance 
were  obtained  &om  ibe  plaintiffs  by  mis- 
representation and  concealment,  and  the 
bill  prayed  that  the  policies  might  be 
delivered  up  and  cancelled,  and  that  oer- 
tain  actions  at  law  which  had  heeia 
brought  by  the  defendant  in  the  suit 
might  be  restrained.  After  the  cause 
had  been  set  down  the  defendants  de- 
livered up  the  policies  to  the  plaintiffs,  and 
the  only  practical  point  undisposed  of  was 
the  payment  of  the  costs  of  the  suit. 

In  the  year  1862  two  poUcies  were 
effected  on  behalf  of  the  defendants,  with 
the  plaintiffs,  to  cover  a  large  shipment  of 
goods  by  the  Peterhoff.  B^ore  the 
policies  were  effected  the  plaintiffii  were 
assured  that  under  no  oironmstanoes 
would  goods  contraband  of  war  be  carried 
by  the  Feterlioff,  which  was  represented  as 
about  to  be  sent  to  Matamoras,  a  neutral 
port  in  Mexico,  on  the  borders  of  Texas, 
which  was  one  of  the  then  Confederate 
States.  In  consequence  of  these  represen  - 
tations  the  goods  were  insured  at  a  simplo 
peace  premium  of  from  one  to  three  per 
cent,  instead  of  at  war  premiums  of  from 
forty  to  eighty  per  cent,  which  were  then 
ruling  for  contraband  and  blockade 
running  risks. 
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The  Pefterhoff  with  the  goods  on  board 
was  captured  by  a  Federal  cruiser  on  her 
oatirard  vorage.  The  goods  were  con- 
denmed  in  the  prize  Court  of  ^ew  York 
aa  contraband  of  war  and  sold. 

The  defendants  then  commenced  an  ac- 
tion at  law  on  each  of  the  policies,  and 
these  actions  were  resisted  by  the  present 
plantiffs  on  the  ground  of  fiandulent 
concealment  and  mi8rq>resentation. 

In  1866  the  Court  of  Common  Pleas 
ordered  that  one  only  of  these  actions 
shoold  be  proceeded  with,  but  the  assured 
were  to  be  at  liberty  in  case  that  action 
went  a^^ainst  them  to  proceed  on  the  other 
action. 

The  present  plaintiffs  desiring  to  have 
the  matter  disposed  of  once  for  all,  and 
fearing  that  if  at  some  distance  of  time 
the  second  action  were  proceeded  with 
they  might  not  be  able  again  to  produce 
the  necessary  evidence,  in  the  year  1866 
filed  <^  bill  in  this  suit.  The  bill  prayed 
for  a  declaration  that  the  policies  were 
obtained  firom  the  plaintiffH  by  means  of 
misrepresentation  and  concealment  of 
m^ierial  facts,  and  that  the  policies  might 
be  set  aside  and  cancelled,  and  also  that 
the  defendants  might  be  restrained  from 
proceeding  with  the  actions  at  law.  The 
proceedings  in  the  suit  were  however 
restrained  till  the  first  action  was  disposed 
o£ 

The  action  came  on  for  hearing  in 
November,  1866,  but  tiie  matter  was 
referred  in  order  that  a  special  case 
might  be  settied  by  an  arbitrator,  and  it 
was  not  till  August,  1871,  that  the  case 
was  argued  in  the  Common  Pleas  upon 
the  &ctB  found  by  the  arbitrator,  when  it 
was  decided  in  favour  of  the  present 
plaintiffs  on  the  ground  of  concealment, 
misrepaweentation  and  breach  of  warranty. 
The  dafiandants  appealed  to  the  Court  of 
£nor  agtunst  this  decision.  They  also 
refused  to  accept  the  decision  (in  the  event 
(^  its  not  being  over-ruled)  as  to  one 
policy  as  condiusive  as  to  the  other 
yd&cy,  and  the  plaintiffs  therefore  deter- 
mined to  proceed  with  the  present  suit. 

Notwithstanding  the  decision  in  the 
Coort  of  law  the  defendants  continued 
in  this  suit  the  denial  that  the  goods  in 
the  Peterkoff  Yiete  contraband  of  war 
and  did  not  abandon  tiie  contention  tiU 

Raw  Stnns,  43.— Chakc. 


after  the  cause  was  set  down  for  hearing. 
It  appeared  from  the  correspondence,  and 
particularly  6<om  a  letter  written  in  Sep- 
tember, 1872,  that  the  plaintiffs  in  the 
suit  were  willing  to  come  to  an  arrange- 
ment as  to  the  costs  if  the  plaintiffk  at 
law  would  abandon  the  second  action. 

Mr.  Kay  and  Mr.  A.  0.  Marten,  for  the 

plaintiffs. — The  insurance  was  fraudulent 

and  we  are  therefore  entitled  to  relief— 

Be  Costa  v.  Scandret,  2  P.  Wms.  169 ; 

The    BrUith    Equitable    Insuranea 

Company  v.   The  Oreat    Western 

BaUway  Company,  38  Law  J.  Bep^ 

S[.s.)  Chanc.  132 ;  s.  c.  on  app. 
id.  314; 
TraiU  v.  Baring,  4  Oiff.  485  ;  s.  c. 
83  Law  J.  Bep.    (n.s.)    Chanc. 
521. 
There  is  clearly  a  concurrent  juris- 
diction, for  in  all  the  cases  we  have  cited 
the  plaintiffs  might  have  proceeded  at 
law. 

The  bill  was  absolutely  necessary,  be- 
cause the  defendants  never  abandoned 
their  right  to  sue  at  some  fixture  date  on 
the  second  policy,  and  the  bill  is  to 
restrain  both  actions.  The  cironmstanoeB 
under  which  suits  may  be  brought  in 
equity  when  there  is  concurrent  jurisdic- 
tion at  common  law  have  recently  been 
commented  on  in 

Hoare-v.  Brembridge,  42  Law  J.  Bep. 

(n.s.)  Chanc.  1 ;  s.  0.  Law  Bep. 

8  Chanc.  22. 

As  the  claims  of  the  defendants  were 

only  abandoned  after  the  cause  was  set 

down  for  hearing  we  are  entitied  to  the 

costs  of  the  suit. 

Mr.  Little  and  Mr.  W.  B.  Heath,  fw 
some  of  the  defendants. — ^The  cases  cited 
for  the  plaintiffs  do  not  apply.  If  the 
evidence  was  only  adduced  in  order  that 
it  might  be  made  use  of  at  the  trial  at 
law  it  was  unneoessaiy. 

There  was  a  constituted  litigation  at 
law,  and  one  in  which  the  fEtcts  in  dispute 
could  have  been  better  determined  than 
in  this  Court;  this  suit  was  therefore 
unnecessary  and  vexations,  and  we  ought 
not  to  be  saddled  with  the  two  sets  <tf 
costs  and  with  the  heavy  expenses  which 
have  been  incurred.  We  are  supported  in 
this  contention  by  the  judgments  of  the 
Lord  Chancellor  in  both 
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Soare  v.  Bremhridge  (ubi  supra) 
aad 

Oehsenbein  v.  Papelier,  42  Law  J. 
Rep.  (n.s.)  Ghanc.  861 ;  s.  c.  Law 
Bep.  8  Ohano.  695. 
Mr.  De    Oex    and    Mr.   Gardiner,  for 
Seymour  and  other  defendants. 

Mr.  WesUake  and  Mr.  LinkUUer,    for 
other  defendants. 

Baoon,  V.C. — ^I  wholly  disclaim  the  im- 
pntation  that  I  have  any  intention  of 
acting  in  the  face  of  the  decision  of  Hoare 
T.  Bremhridge  (ubi  supra) .  I  hare  heard 
what  is  to  me  a  great  novelty  in  the 
coarse  of  this  argument.  I  had  thought 
that  a  man  who  had  been  defrauded  had  a 
right  to  come  to  a  Court  of  Equity,  to  be 
relieved  fix>m  the  consequences  of  that 
fraud.  The  plaintiffs  in  this  suit  filed 
their  bill,  and  state  in  plain  terms — "  We 
have  been  cheated  by  misrepresentation 
made  to  us  by  or  on  behalf  of  the  defend- 
ants, they  have  got  from  us  two  instru- 
ments called  pohcies  of  insurance ;  they 
can  sue  upon  them,  they  are  suing  upon 
them,  and,  for  the  reasons  we  auege  in 
our  bill,  we  ask  the  Court  to  decree  that 
those  policies  shall  be  delivered  np  to  be 
cancelled."  That  is  about  as  plain  an 
equity  as  can  be  stated.  There  has  been 
an  attempt  to  confuse  the  plainness  of  that 
equity  by  referring  to  what  took  place  at 
Jaw.  When  that  is  referred  to  it  only 
makes  the  plaintiff's  case  the  stronger. 
There  were  two  actions  pending  at  £iw, 
there  were  proceedings,  in  the  result  of 
which  (there  having  been  a  commission 
asked  for  and  intended  to  be  given,  but 
not,  as  I  understand,  actually  issued)  it 
was  agreed  that  the  facts  between  the 
parties  should  be  turned  into  a  special 
case,  and  the  judgment  at  law  delivered 
on  the  facts  so  found.  The  &cts  so  found 
are,  that  as  gross  and  deliberate  a  fraud 
was  committed  on  the  insurers  as  can 
well  be  expressed  in  words,  and  that  the 
shippers  had  contracted  with  the  Con- 
federate Government  to  send  articles, 
contraband  of  war,  in  the  ship.  The  &cte 
are  plain  and  clear.  There  was  a  pro- 
ceeding in  the  Court  of  Common  Law,  by 
which  the  special  case  was  arrived  at, 
and  the  result  was  that  the  plaintiffs  at 
law  were  to  be  bound  as  to  one  action,  bat 


free  as  to  the  other,  while  the  defendants 
were  to  be  bound  as  to  both.    What  is 
the  consequence  of  that?    That  leaves 
them,  whatever  may  be  done  at  law,  liable 
to  have  an  action  brought  t^ainst  them 
upon  the  other  policy,  and  I  am  told 
there  is  a  concurrent  jurisdiction  at  law, 
and  that  the  effect  of  that  is  to  oust  the 
jurisdiction  of  this  Court.  No  case  which 
has  been  referred  to  has  ever  said  so  yet, 
and   anything   more   repugnant   to  the 
principles  of  this  Court  cannot  be  con- 
ceived.    The  plaintiffs  were   driven  to 
proceed  with  their  suit.     They  would 
most  willingly  have  dropped  it ;  in  fact, 
the  correspondence  shews  they  desired  to 
drop  it,  and  that  there  was  no  question 
between  the  parties  but  the  question  of 
costs,  and  that  the  plaintiffs,  who  were 
desirous  of  getting  back  their  policies, 
said  that  this  was  a  matter  of  very  little 
importance ;  and  if  the  demand  contained 
in  the  letter  of  September,  1872,  among 
others,  had  been  acceded  to,  it  is  possible 
that  the  good  sense  of  the  parties  might 
have  made  any  farther  application  to  this 
Court  unnecessary.      The   defendant  is 
asked,  "  Will  you  be  prepared  to  cancel 
both  policies  m  the  plaintiffs'  company? 
The  question  of  costs,  which  yon  raised,  is 
of  comparatively  little  importance,  and 
might  be  arranged."      That  being   the 
real  substance  of  the  case,  is  it  equitable 
that  the  plaintiffs  in  this  suit  should  be 
left  to  the  chances,  whatever  they  are, 
however  remote,  however  improbable,  that 
one  of  the  policies  for  which  the  judgment 
has  not  been  pronounced  should  be  pat  in 
suit  against  them ;  and,  whatever  be  the 
result,  that  it  should  l«kd  to  a  prolonged 
litigation?     Is  that  consistent  with  the 
practice  of  the  Court  ?    The  cases  that 
have  been  referred  to  do  not  touch  the 
only  question  I  have  to  decide;   for,  in 
Hoare  v.  Bremhridge  (ubi  sttpra),  it  is  per- 
fectly plain  that,  although  the  Lord  Chan- 
cellor declined  to  interfere  to  restnun  the 
proceedings  at  law,  because  their  being 
decided  by  a  Common  Law  tribunal  was 
more  convenient,  still,  in  ever?  part   of 
his  judgment,  he  shews  that  he  should 
adopt  and  act  on  it,  and  leave  all  the  rest 
of  the  case  (that  relating  to  the  cancella- 
tion of  the  policy,  among  others),  to  be 
the  subject  or  fatare  considesration.  What 


Digitized  by 


Google 


7oL.  43.] 


MICHAELMAS  1873  to  MICHAELMAS  1874 


I23t 


application  it  can  have  to  this  case  I  am 
at  a  loss  to  see. 

Then  another  case  was  cited — Ochseti' 
lem  T.  PapeUer  (ubi  supra),  -where  the 
plaintiff  in  Eqait7  complained  he  was 
bong  wrongfully'  sued  by  a  plaintiff  at 
bw,  becanse  the  ground  of  the  suit  there 
was  a  judgment  which  had  been  fraada- 
lentJy  obtained — a  case  which  may  be 
decided  £rom  beginning  to  end  in  a  Court 
of  Common  Law,  there  being  no  ne- 
cesaiiy  whatever  for  approaching  this 
Coort.  The  distinction  is  perfectiy  ob> 
rions,  for  the  Court  of  Comimon  Law 
has  no  jurisdiction  to  order  the  cancella- 
tion of  these  policies.  Under  the  jndg- 
ment  of  the  Court  of  Common  Law, 
the  shippers'  and  brokers'  right  of  action 
noder  tiie  second  of  these  policies  re- 
mained. I  cannot  hesitate  for  a  moment 
in  malring  the  only  decree  I  am  asked  for 
now,  namely,  that  the  policies  which  have 
beCT  delivered  up  shaU  now  be  cancelled, 
and  the  possession  not  only  retained  by 
tiie  plaintiff,  to  whom  they  have  been  de- 
livered,  but  they  are  entitled  to  a  decree 
of  the  Court  that  these  policies  should  be 
cancelled. 

The  costs  of  the  suit  are  the  only  thing 
that  remains.  From  what  I  have  said,  it 
is  apparent  that  the  plaintiffs  never  could 
obtain  the  relief  I  am  now  about  to  give, 
nnlesa  they  had  brought  their  case  to  a 
hearing,  or  the  parties'  good  sense  had 
n^gested  some  other  way  of  dealing  with 
the  case.  What  have  they  done  ?  They 
are  accused  of  having  ac^d  vexationsly 
and  unnecessarily.  Of  vexation  I  do  not 
find  a  trace  anywhere.  As  to  Its  being 
nnneoeesaiy,  I  have  disposed  of  that  point, 
for  1  think  it  was  absolutely  necessary  for 
Qiar  protection  and  their  plain  right,  that 
the  policies  should  be  delivered  up  and 
cancelled.  But  if  those  words,  "  veza- 
tian"  and  "want  of  necessity,"  are  to  be 
^yplied  to  any  part  of  this  case,  without 
hesitation  I  apply  them  to  the  defendants, 
and  the  oondnot  they  have  pursued  has 
been,  in  my  judgment,  eminently  unsatis- 
fibctOTj,  veiatious  and  mmecessaiy,  for, 
on  tbe  fects  found  in  the  special  case,  it 
u  plainly  manifest  that  they,  one  and  all 
of  them,  committed  a  frau^  which  fraud 
they  dilute  in  their  answer,  and  justify 
the  dispate  they  make  in  tbeir  answer  by 


swearing  to  the  truth  of  the  statements  in 
their  answer.  I  never  saw  a  plainer  case 
in  which.  In  my  opinion,  the  necessiiy  of 
brlng^g  a  cause  to  a  hearing  was  forced 
on  a  reasonable  and  willing  plaintiff,  and 
I  cannot  hesitate  for  a  moment  to  make 
the  decree  I  have  stated,  and  direct  the 
defendants  to  pay  all  the  costs  of  the 
suit. 


Solicitors— Messrs.  Waltons,  Bubb  &  Walton,  for 
the  plaintiffs;  Messrs.  Fhelps  &  Sidgvick) 
Messrs.  Travers,  Smith  &  De  Qez;  Messrs. 
Elmslie,  Forsyth  &  Sedgwick;  and  Messrs. 
Linklater,  Hackwood,  Addison  &  Biown,  for 
the  various  defendants. 


} 


WESTOK  V.  ASNOLD. 


LOBDS  JcsncBS. 

1873. 

Aug.  3,  4. 

Bristol  Improvement  Acts  (3  Vict.  c.  lama, 
and  10  Sf  11  Vict.  c.  exxiee.,  Local) — Partif 
Walls — Windows  in  Party  Walls — PraC' 
itce — Ex  parte  Applieatim — Costs. 

A  wall  may  be  a  party-wall,  toithin  the 
meaning  of  the  Bristol  Improvement  Acts, 
1840  and  1847,  for  part  of  its  length  or 
height,  and  on  external  waU  for  the  remain' 
der  of  its  length  or  height. 

A  wall  in  Bristol  sepanUing  huHdmg$ 
below,  but  having  in  it,  above,  windows  en* 
joying  rights  of  light,  was  condemned  as  a 
party-wall  under  the  Local  Acts,  on  'proceed- 
ings taken  by  the  owner  of  the  lights,  ami 
ordered  to  be  rebuilt.  The  Acts  contain 
provisions  that  there  shall  be  no  openings 
in  the  party-walls  of  neio  or  re-erecUd 
buildings,  except  iron  doors  for  convmwnica- 
turn  between  the  separate  buildings :— Held, 
that  the  Acts  did  not  apply  to  these  windows, 
and  thai  the  owner  of  the  lights  could 
mamiain  a  suit  to  restrain  the  erection  of  a 
building  that  would  interfere  with  them. 

This  suit  was  instituted  to  restrain 
interference  with  ancient  lights.  The 
answer  raised  the  defence  thjfit  the  win- 
dows were  situated  in  the  side  of  the 
plaintiff's  house,  the  White  Lion  Inn,  at 
Bristol,  which  was    now    being    pulled 
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dowo,  and  ihat  the  plaintiff  had  obttuned 
an  order  under  the  Bristol  Improvement 
Acts,  1840  and  1847,  for  the  re-bailding 
of  the  wall  as  a  party-wall,  at  the  eqaal 
expense  of  the  pltuntin  and  the  adjoining 
owners,  and  that  by  those  Acts,  no  open- 
ings could  be  inserted  in  a  party-wall  (1). 

(1)  The  most  material  prorisions  of  the  Acts 
are  as  follows — 

l%e  Bristol  ImproTemeat  Act,  1840  (3  Vict. 
c  Izxrii.  Local) — 

'  Sec  14.  "And  for  the  regulation  of  buildings, 
and  the  better  prevention  of  injury  by  fire  -vrithin 
the  said  aty  and  county,  be  it  further  enacted  that 
all  the  buildings  -within  the  said  city  and  county, 
not  being  buildings  underground  or  bridges,  or 
walls  not  being  connected  with  or  adjoining  to 
buildings  but  to  be  used  as  fences  only,  whether 
upon  old  or  new  foundations,  or  foundations  partly 
new  and  partlv  old,  shall  for  the  purposes  of  this 
Act  be  divided  into,  and  be  distinguished  by  the 
several  classes  of  buildings  describe  in  the  second 
schedule  to  this  Act  annexed,  and  all  external 
walls,  party-walk,  separate  side  walls,  and  chim- 
ney backs  of  all  buildings  to  be  erected  or  rebuilt 
within  the  said  city  and  county,  shall  be  erected 
or  rebuilt  according  to  the  directions  specified  and 
contained  in  the  said  classes  described  in  the  said 
•eeond  schedule.  .  .  ." 

Section  23  provided  for  the  mode  of  construction 
of  external  walls ;  and  section  24  provided  that 
every  party-wall,  party-fence  wall  and  separate 
side  wall  should  be  constructed  of  like  good  mate- 
rials, and  as  therein  mentioned. 

Sec.  26.  "And  be  it  further  enacted  that  no 
opening  shall  be  cut  or  made  through  any  party- 
wall,  party  fence-wall  or  separate  side  wall  for  any 
purpose  whaterver,  other  than  and  excejit  for  com- 
munication from  one  building  to  another,  and  in 
such  cases  such  opening  shall  be  properly  secured 
with  iron  doors  and  frames,  each  of  which  shall 
be  surrounded  with  a  stone  door  case,  into  which 
the  iron  frame  shall  be  inserted.  .  .  ." 

Section  26  (afterwards  repealed  hy  the  second 
Act)  provided  that  for  the  purposes  of  that  Act 
every  party-wall,  party  arch,  party  fence-wall  or 
partition  between  separate  houses,  buildings  or 
other  premises  within  the  said  city  and  county, 
should  be  deemed  to  be  respectively  a  party- wall, 
prtyarch,  party  fence-wall  or  partition  belong- 
ing to  such  houses,  buildings  or  other  premises 
respectively. 

Section  28  enacted  (among  other  things)  that 
the  person  at  whose  expense  any  party-wall  or 
party  arch  should  be  built,  agreeably  to  the  direc- 
tions of  that  Act,  should  be  reimbursed  by  the 
owner  entitled  to  the  improved  rent  of  the  adjoin- 
ing building  or  groimd,  and  who  should  at  any 
time  make  use  of  such  wall  or  arch,  in  such  pro- 
portion as  the  rate  or  class  of  such  adjoining 
building  should  be  to  the  rate  or  class  of  the 
building  belonging  to  the  person  at  whose  expense 
the  said  wall  or  arch  should  have  been  built,  ac- 
cording to  the  description  of  such  rates  or  classes 


The  plaintiff's  house  extended  back, 
wards  beyond  the  house  next  door ;  and 
the  defendant's  house,  which  it  was  pro- 
posed to  raise,  was  next  door  but  one,  and 

of  buildings  in  the  schedule ;  and  in  such  propOT- 
tion,  also,  as  so  much  of  the  said  wall  or  ar<^  as 
the  owners  of  such  adjoining  building  should  make 
use  of,  should  bear  to  the  whole  of  such  wall  or 
arch. 

Sec.  30.  "  And  be  it  farther  enacted  that  it  shall 
be  lawful  for  the  owner  or  part  owner  of  any 
external  or  party-wall  to  raise  the  same,  provided 
that  the  wall  when  raised  will  be  of  the  substance 
by  this  Act  required,  according  to  the  increased 
height  of  such  wall  when  completed,  but  no  such 
raising  shall  take  place  between  any  existing  gable 
ends  or  on  any  timber  sides  or  fronts  of  houses, 
and  in  case  the  buildings  so  raised  shall  be  of 
greater  height  than  the  ac^'oining  building,  and 
the  flues  or  chimneys  of  such  a4]oining  buildings 
are  in  the  party-walls  or  separate  side  wall  ad- 
joining such  building  so  raised,  the  party  raising 
such  building  shall,  at  his  own  expense,baildupsuc£ 
flues  and  chimneys  belonging  to  the  adjoining  pro- 
perty, so  that  the  top  thereof  may  be  carried  up  to 
the  same  height  as  regards  the  buildings  so  raised, 
as  before  the  same  had  been  raised.  But  if  the  wall 
between  the  said  building  so  raised  and  the  ad- 
joining buildings  shall  be  a  party-wall  common  to 
both  buildings,  then  in  the  event  of  the  owner  of 
such  adjoining  property  making  use  of  any  portion 
of  such  party-wall  as  shall  have  been  raised,  the 
jBrty  raising  such  party-wall  shall  be  paid  by  the 
owner  of  such  adjoining  property  a  fair  pruporUoa 
of  the  expense  of  so  much  of  the  said  parly-wall 
as  he  may  make  use  of  at  any  time  after  the  erec- 
tion thereof,  but  in  no  case  shall  any  demand  be 
made  for  raising  such  wall,  or  such  chimney  or 
flues,  if  no  other  use  is  made  of  them  than  before 
the  same  were  raised.  .  .  ." 

Sec.  32.  "And  be  it  further  enacted  that  if  the 
fore  front  and  rear  front  of  any  building  now 
built  shall  after  the  passing  of  this  Act  be  rebuilt 
as  low  as  the  bressummer,  or  one  pair  of  stairs 
floor,  the  party-walls  of  every  such  building  shall 
from  thenceforth  be  in  all  respects  subject  to  the 
several  regulations  hereinbeforecontained,  concern- 
ing the  party-walls  of  houses  to  be  built  in  accord- 
ance with  the  provisions  of  this  Act" 

The  Bristol  Improvement  Act,  1847  (19  &  II 
Vict  c.  cxxix.)  repealed  various  sections  of  the 
Act  of  1840  (including  section  26  above  referred 
to),  and  contained  amongst  other  enactments  the 
following — 

Sec.  24.  "And  be  it  enacted  that  for  the  pnrposea 
of  this  and  the  said  recited  Act,  every  wall,  arch, 
fence-wall  or  partition  between  separate  houses, 
warehouses  or  other  buildings  within  the  said  city 
and  county  shall  be  deemed  to  be  respectively  a 
party- wall,  party  arch,  party  fence-wall  or  partition 
belonging  to  such  houses,  warehouses  or  other  build- 
ings respectively,  and  that  no  timbers  inserted  in 
anyperty-wall,  partyarch,partyfenoe-wBUorparti- 
tion  shall  be  nearer  to  each  other  than  fonr  inches, . 
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■bo  extended  backwards  down  a  side 
•fareet. 

For  tiiirteen  feet  bej^ond  the  point  to 
which  the  house  adjoining  the  pmntiff's 
honae  extended,  there  was  no  bailding 
against  the  phuntififs  honse,  and  then  for 
the  remaining  distance,  a  low  building, 
seren  £aet  high,  rested  on  corbels  in  the 
waU.  There  were  twelve  windows  in  the 
-  side  wall,  and  it  was  not  disputed  that  the 
proposed  new  building  would  obscure  the 
lights. 

Some  question  was  raised  as  to  whether 
the  plaintiff  had  a  right  to  the  lights  as 
against  the  defendants,  who  had  been  the 
former  owners  of  the  plaintiff's  premises, 
and  bad  conveyed  them  to  the  local  board 
for  improvement  purposes.  But  it  ap- 
peared that  the  building  was  conveyed  to 
the  board  as  "The  White  Lion  Inn,"  and 
with  its  "  rights,  members  and  appnrten- 
anoee,"  and  that  though  part  had  been 

and  that  the  end  of  all  giiden  and  brentunmen  in 
tDj  party-iraU,  partv  aroh,  party  fence-vall  or  par- 
titioo  aoaU  be  cased  trith  iron." 

Sec.  27.  "  And  be  it  enacted  that  if  any  owner 
or  part  owner  of  any  houses,  irarehouses  or  other 
boudinps  within  the  said  city  and  county,  or  of 
any  adjoining  property,  shall  n|^rehend  that  an^ 
par^-irall,  party  aidi,  party  fence-vall  or  parti- 
tioo  between  any  of  such  houses,  -warehouses  or 
other  buildings  is  insnfScient  in  thickness,  or  that 
the  nme  or  such  house,  warehouse  or  other  build- 
ing is  defective,  or  so  fir  out  of  repair  or  insuffl- 
eieot  in  thickness,  as  to  render  it  neceassTy  to  have 
dw  same  taken  down,  or  that  the  same  or  some 
part  thoeof  should  be  rebuilt,  or  if  any  such  party- 
wall,  party  arch,  party  fence-wall  or  partition  is 
oampoBed  wholly  or  in  part  of  .timber,  and  the 
part  owner  or  owner  of  the  same  or  of  the  ad- 
joiaing  pnq)erty  is  not  willing,  or  is  not  by  reason 
«l  some  legal  disability  or  otherwise  able  to  join 
ta  sadi  taking  down  and  rebuilding,  it  shall  be 
lawful  for  such  first-mentioned  owner  or  part  owner 
to  give  notice  in  writing  to  the  part  owner  or  owner 
of  the  same  or  the  aoQoining  property  as  therein 
mantiooed  to  hare  the  wall  surveyed  and  con- 
demned." 

Section  28  provided  for  the  certificate  of  the 
surveyor  or  surveyors  as  to  the  work  to  be  done, 
and  to  "ascertain  and  award  what  (if  any)  com- 
penantiCTi  should  be  made  and  paid  by  either  or 
any  of  the  said  paitiee  in  lieu  of  the  lessening 
eitiur  ot  the  said  honsee  or  buildings,  or  as  a  satis- 
&etion  for  other  iiguiy  done  or  occasioned  there- 
by; and  shall  also  ascertain  and  award  what 
proportion  of  the  expense  of  building  such  party- 
wall  or  parQr  aieh  shall,  when  the  same  are  so  re- 
built, be  lepud  by  either  or  any  of  the  parties  in 
difltoreDce." 


pulled  down,  the  plaintiff  had  bought 
the  remainder  as  a  building,  and  was 
intending  to  reconstruct  it  for  its  former 
purposes. 

The  Yice- Chancellor  Malins  granted  an 
ex  parte  injunction,  and  refused  a  motion 
to  dissolve  it.  The  defendants  appealed, 
and  the  case  was  now,  by  special  leave, 
heard  on  the  appeal,  and  as  an  original 
motion  for  a  decree. 

Mr.  Siggina  and  Mr.  Wm,  Barber,  for 
the  plaintiff. — ^We  say  that  the  provisions 
of  the  Improvement  Acts,  that  no  open* 
ings  shall  be  made  is  party  walls,  only 
apply  to  walls  between  buildings.  Can 
it  be,  that  if  a  shed  was  made  against  the 
wall  of  a  large  house,  that  would  make 
the  whole  side  of  the  honse  a  party  wall, 
and  prevent  any  windows  being  replaced 
in  it  if  it  was  rebuilt  ? 

A  party  wall  does  not  extend  beyond 
the  lunits  of  the  smaller  building — 

Titterton  v.  Gonyers,  6  Taunt.  465. 
Acts  of  Parliament  like  these  are  not  in> 
tended  to  interfei-e  with  private  rights— 

Crofts  V.  Haldane,  8  B.  &  S.  194 ; 

s.  c.    36    Law   J.    Bep.   .(n.s.) 

Q.B.  85 ;  s.  0.  Law  Bep.  2  Q.B. 

194. 

It  was  contended  that  we  are    now 

estopped  from  Saying  that  this  is  not  a 

party  wall  by  the  order  we  have  obtained, 

condemning  the  wall  and  ordering  it  to 

be  rebuilt  at  the  equal  expense  of'  ooTf 

selves  and  the  next  owners ;  bat  even  if 

we  could   be  so  bound  as  a«;ain8t   the 

defendants,  we  never  intended  to  require 

equal  contribution  except  for  the  paxt  of 

the  wall  used  in  common. 

Mr,  Olasee  and  Mr.  Ingle  Joyce,  for  the 
defendants. — ^The  decision  in 

TitterUm  v.  Oonyers  («W  supra) 
went  on  the  ground  that  the  wall  had 
there  been  re-erected  with  the  windows 
for  more  than  ten  years.  A  party  wall 
is  not  simply  a  wall  separating  buildings. 
At  Common  Law  a  party  wall  means  a 
wall  enjoyed  in  part.  In  more  than  one 
Act  of  Parliament,  windows  in  a  party 
wall  are  spoken  of^ 

7  Anne,  c.  17,  ss.  7  and  8 ; 

11  Geo.  1.  c.  28.  s.  3. 
In  the  Acts  now  under  discussion,  we 
contend  that   the    term    external   wall 
means  the  front  and  back  walls,  and  that 
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the  side  walls  are  either  party  walls, 
party  fence-walls,  or  separate  side  walls. 

[James,  L  J. — Do  you  mean  to  say  that 
if  a  cott^e  is  built  against  a  park  wall, 
all  the  wall  becomes  a  party  wall  ?] 

Section  16  of  the  Act  of  1840  excludes 
simple  fence  walls  from  the  operation  of 
the  Act,  but  in  every  other  case  the  Act 
says  that  if  the  walls  are  palled  down 
they  shall  have  no  openings  again  made 
in  them.  The  object  is  to  prevent  the 
spread  of  fire,  and  it  can  as  readily  spread 
through  a  window  above  a  building  on 
fire  as  through  any  other  opening.  Here 
the  wall  has  been  absolutely  condemned, 
and  the  openings  must  be  closed. 

They  referred  to  various  sections  of  the 
Acts,  and  desired  to  read  evidence  that 
theirs  was  the  construction  pnt  npon 
them  by  the  local  surveyors,  but  the 
Lords  Justices  refused  to  hear  it,  the 
question  being  one  of  law. 

On  the  question  of  costs  they  con- 
tended that  tJie  ex  parte  injunction  ought 
to  be  dissolved,  on  the  ground  that  the 
plaintiff  had  not,  when  obtaining  it, 
called  attention  to  the  Acts.  It  was  no 
excuse  to  say  he  was  unaware  of  their 
importance — 

Dalglish  v.  Jarvie,  2  Mac.  &  G.  231  ; 
Harbottle  v.  Pooley,  20  Law  Times 

N.S.  436 ; 
PhiUijpB  V.  Prichard,  1  Jur.  N.S.  750 ; 
nor  to  say  that  they  were  an  insufficient 
defence,  for  that  must  always  be  the  case 
where  the  rule  applies,  since  otherwise 
the  application  would  be  refosed  on  the 
merits. 

LOBD  Justice  James. — ^We  need  not 
trouble  you  to  reply,  Mr.  Higgins.  I  am 
of  opinion  that  this  is  one  of  the  plainest 
cases  that  ever  came  before  a  Court.  A 
gentleman  has  got  a  house  in  which  there 
were  some  ancient  windows.  He  bought 
the  house  {rota,  the  Local  Board  of  Bristol, 
who  bought  it  from  the  then  owners,  who 
are  the  present  defendants.  The  house 
was  conveyed  to  the  board  as  a  house 
with  windows  in  it,  and  the  board  con- 
veyed it  as  a  house  with  windows  in  it  to 
the  plaintiff.  In  consequence  of  the  alter- 
ation made  in  that  neighbourhood,  it 
was  determined  to  pull  down  the  house, 
with  a  view  of  rebuilding  it,  and  rebuild- 


ing it  in  such  a  way  as  to  have  windows 
exactly  in  the  same  position  as  before. 
Thereupon  the  plaintiff's  neighbour — on 
whose  behalf,  apparently,  some  Bristol 
surveyor  has  been  exercising  very  per- 
verse ingenuity  in  misreading  the  Act  of 
Parliament — is  advised  that  the  right  to 
the  windows  is  gone.  It  is  a  strong  thing 
to  say,  but  so  it  is  said.  The  plaintm 
says,  I  have  had  the  windows,  they  are 
100  years  old,  and  all  I  want  is  to  rebuild 
with  those  windows.  Then  it  is  said  that 
the  Bristol  Local  Act  contains  provisions 
as  to  party  walls,  and  that  this  was  a 
party  wall  at  one  time,  and  if  so  you  can- 
not nave  any  openings  in  it.  First  of  all, 
a  party  wall  is  a  thing  which  exists  in 
rerum  naturd,  it  is  a  thing  which  belongs 
to  two  persons  as  part  owners,  or  divides 
two  buildings  one  &om  another.  It  is  a 
party  wall  in  one  of  those  senses.  It  is 
beyond  even  the  power  of  the  legislature 
to  make  that  a  party  wall  which  is  not  a 
party  wall,  just  as  it  is  beyond  the  power 
of  the  legislature  to  make  a  square  a 
circle.  No  doubt  the  legislature  might 
have  made  provisions  which  say  that 
that  which  is  not  a  party  wall  shall,  for 
the  purposes  of  a  particular  Act  of  Par- 
liament, be  deemed  to  be,  and  be  subject 
to  the  same  restrictions  as  a  party  wall, 
but  they  cannot  make  what  is  not  a  party 
wall  a  party  wall  any  more  than  they  can 
make  a  square  a  circle. 

Now  in  this  case,  this  was  a  wall 
which  for  part  of  its  height  did  divide 
the  property  of  one  person  from  the  pro- 
perty of  audther.  Apparently,  also,  the 
two  were  joint  owners  of  it,  or  jointly 
entitled  to  it.  It  was  a  party  wall  in  one 
sense,  and  may  have  been  a  party  wall  in 
another.  I  do  not  know  how  that  may 
be,  but  it  only  divided  the  two  houses  for 
a  few  feet  in  height,  and  above  the  few 
feet  there  was  a  wall  which,  beyond  all 
question,  was  the  separate  and  undisputed 
property  of  the  plaintiff.  Unless  there 
IS  something  in  the  Act  of  Parliament 
which  makes  it  very  clear  the  other  vray, 
it  appears  to  me  that  a  wall  may  be  in 
part  of  its  length  a  party  wall,  and  in 
part  of  its  length  an  external  wall,  and 
there  is  no  distinction  between  height  and 
length,  so  that  a  wall  may  be  a  party  wall 
up  to  part  of  its  height,  and  may  be  an 
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external  wall  for  the  rest  of  its  height. 
Of  coarse  the  rights  in  it  may  be  very 
different  with  regard  to  different  planes 
and  levels.  One  nas  known  in  this  Court 
oases  in  which  honse  property  in  London 
ia  intermixed  in  such  a  way  that  one 
man's  basement  and  cellar  go  under 
another  man's  shop,  and  the  first-floor 
ajiain  goes  over  the  other  man's  shop. 
Of  coarse  the  rights  in  that  case  would 
be  very  different.  You  might  have  be< 
tween  the  two  buildings  below  a  party 
mil  which  above  would  be  only  a  private 
partition  between  two  rooms  belonging 
to  the  same  building.  There  is  nothing 
in  fact  or  in  law  to  make  itiippossible  or 
improbable  that  there  should  be  a  party 
wul  up  to  a  certain  height,  and  then  a 
separate  property  above  that.  It  is  clear 
in  this  there  was  a  party  wall,  and  there 
was  a  separate  wall,  and  that  separate 
wall  the  plaintiff  has  got  his  windows  in. 
He  has  got  a  right  to  those  windows, 
and  there  is  nothing  in  the  Act  of  Parlia- 
ment that  can  deprive  the  one  man  of  his 
right  to  the  windows  for  the  benefit  of 
w  other  man,  or  that  has  given  the 
latter  a  right  to  raise  his  buildings  so  as 
to  darken  those  windows.  There  is  no- 
thing  in  the  Act  of  Parliament^  in  words 
or  spirit,  which  can  justify  such  transfer 
of  a  valaable  property  from  one  person 
to  another   without   any  reference  to  a 

Soestion  of  public  good  in  the  ciiy  of 
Iristol  or  any  other  place. 
That  being  so,  I  am  of  opinion  the 
plaintiff  has  clearly  made  out  his  case, 
and  that  he  is  entitled  to  the  injunction 
he  obtained  from  the  Vice-Chancellor. 
Then  it  is  said,  that  at  all  events  he  is  to 

£7  some  of  the  costs,  because  he  applied 
r  the  injunction  ex  parte  without  stating 
the  facts  which  have  raised  the  conten- 
tion before  us.  In  my  opinion,  those 
&etB  are  so  very  irrelevant  to  anx,real 
qoestuKX  between  the  parties,  that  I  think 
the  plaintiff  was  quite  justified  and  quite 
light  in  not  introducing  them  at  all, 
—that  to  do  BO  would  only  have  been  en- 
eombeting  the  bill  with  things  which  had 
BO  bearing  on  the  case.  It  never  had 
been  the  question  in  dispute  between 
them.  They  had  communication  about 
de  arrangements  to  be  made,  but  no 
oommnnioitinn  yna  ever  made  by  the 


surveyor — ^who  seems  to  hftve  found  out 
this  notable  point — or  anybody  else,  to 
the  plaintiff,  that  he  had  lost  his  rights 
by  reason  of  this  construction  to  be  put 
on  the  Bristol  Act,  I  think  the  rule  in 
question  would  be  extravagantly  extended 
if  it  were  extended  to  a  case  in  which  the 
plaintiff  has  left  out  something  which,  as 
relied  on  by  the  defendants  as  raising 
some  point  of  law  in  their  favour,  is 
utterly  without  foundation  in  the  words 
or  spirit  of  the  Act  of  Parliament. 

LoBD  JusTiCB  Mbixish. — ^I  am  of  the 
same  opinion.  It  is  quite  dear,  in  this 
case,  that  the  plaintiffs  have,  indepen- 
dentjy  of  a  question  under  the  Bristol 
Act,  a  right  to  the  lights.  They  have  a 
right  to  the  lights  as  against  the  imme- 
diately adjoining  owner  by  prescription, 
the  lights  having  existed  a  much  longer 
period  than  twenty  years,  in  fact  for  100 
years.  As  against  Uie  defendants,  as  the 
owners,  not  of  the  next  immediate  honse, 
but  of  the  house  bisyond,  they  have,  in 
my  opinion,  also  a  right  by  the  terms  of 
the  conveyance  from  the  owners  of  that 
house  to  the  Bristol  Improvement  Com- 
missioners, who  sold  to  the  plaintiff. 
That  right  is  of  this  nature.  A  part  of 
the  wall  in  which  the  windows  are,  sepa« 
rates  the  building  of  the  plaintiff  from 
the  adjoining  buMing,  but  a  large  part 
of  it,  namely,  the  part  in  which  the  win- 
dows are,  does  not  separate  the  one  build- 
ing fixim  the  other.  It  is  obviously  im- 
possible that  a  wall  in  which  there  are 
windows  opening  to  the  external  air  can 
separate  one  building  from  another.  The 
simple  question  to  be  determined  is 
whether  that  is  a  party  wall.  The  Act 
mentions  as  the  walls  of  houses  and 
buildings,  external  walls,  party  walls, 
party  fence- walls  and  separate  side  walls ; 
and  having  regard  to  the  23rd,  24ith  and 
25th  sections  of  the  Act  of  1840, 1  think 
there  can  be  no  doubt  that  party  walls, 
party  fence- walls,  and  separate  side  walls 
are  the  different  descriptions  of  walls 
which  separate  one  building  &om  another, 
and  that  an  external  wall  is  a  wall  which 
does  not  separate  one  building  &om  an- 
other, and  that  an  external  wall  may  have 
windows  in  it;  whereas,  of  course,  party 
walls,  party  fence- walls,  and  separate  side 
walls,  cannot  have  windows  which  open  to 
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the  external  air  and  admit  light  and  air. 
The  only  real  question  to  be  decided  is  if 
there  is  a  wall  which  in  part  is  nnquestion- 
ablj  a  party  wall,  because  it  separates  one 
building  fi<om  another,  and  in  part  is  an 
external  wall,  because  it  does  not  separate 
one  building  from  another ;  is  the  whole 
of  that  wall  to  be  considered  a  party  wall, 
or  is  only  that  which  separates  one  build' 
ing  from  another  to  be  considered  a  party 
wall,  and  that  which  does  not  separate 
one  building  from  another  to  be  con- 
sidered an  external  wall  ?  We  only  have 
to  decide  that  with  reference  to  a  case 
where  a  right  to  light  has  been  gained, 
because  I  think  it  is  unnecessary  to  say 
what  the  case  would  be  if  a  person,  who 
is  the  owner  of  a  house  to  which  there  is 
a  house  adjoining  in  the  ordinary  way, 
raised  the  party  wall — which  under  one 
section  of  the  Act  he  may  do,  for  the  pur- 
pose of  making  a  story  higher  than  the 
story  of  his  neighbour — it  is  obvious  that 
when  he  does  that,  his  neighbour  has  the 
same  right,  any  time  he  pleases,  to  raise 
his  house  to  the  same  height  as  the  first 
man,  and  then,  whether  that  was  so  or 
not  before,  it  would  become  a  party  wall. 
Whether  the  Act  would  apply  to  that  in 
the  first  instance  or  not,  when  the  party 
begins  raising  his  house,  I  do  not  think 
it  necessary  to  consider,  but  in  a  case 
where  lighte  have  been  gained,  the  man 
who  owns  the  adjoining  house  has  no 
right  to  raise  his  wall,  and  therefore  the 
wall  which  is  above  that  part  which 
separates  the  one  building'&om  the  other, 
not  only  is  not  a  party  wall,  but  cannot 
become  a  party  wall  without  the  consent 
of  both  parties.  I  am  unable  to  see  that 
it  comes  within  the  principle  of  the  25th 
section,  which  says  that  "  no  opening  shall 
be  cut  or  made  through  any  party  wall, 
party  fence  wall,  or  sepcunte  side  wall, 
for  any  purpose  whatever  other  than  and 
except  ror  communication  from  one  build- 
ing to  another,  and  in  such  cases  such 
openings  shall  be  properly  secured  with 
iron  doors  and  frames,  each  of  which 
shall  be  surrounded  with  a  stone  door 
case,  into  which  the  iron  frame  shall  be 
inserted."  Can  that  section  possibly  apply 
to  a  case  where  there  are  windows  in  the 
wall  which  is  above  the  other  house,  and 
where  Hm  perfios  who  owns  the  adjoining 


house  has  no  right  to  raise  his  wall  bo  aa 

to  block  it  up?    It  appears  to  me,  the 
words  of  that  section,  if  there  were  no 
other,   plainly    shew   that    party    wall, 
party  fence-wall,  and  separate  side  wall 
are  all  used  in  the  sense  of  walls  which 
do  actually  separate   one  building  firom 
another.    It  is  perfectly  plain  that  the 
provision  is  to  prevent  fire  spreading  from 
one  building  to  another,  and  has  nothing 
to  do  with  the  case  of  one  building  ovra* 
topping  the  other.     Then  the  26th  section, 
which  is  the  only  section  in  the  first  Act 
which  gives  a  definition  of  party  walls,  is 
quite  consistent    with  this.      It  bajb— 
"  That  for  the  purposes  of  this  Act,  every 
party  wall,  party  arch,  party  £anoe-walI, 
or    partition    between  separate    houses, 
buildings  or  other  premises  within  the 
said  cify  and  county,  shall  be  deemed  to 
be  respectively  a  party  wall,  party  arch, 
party  fence-wall  or  partition,  bdonging 
to  such  houses,  building^  or  other  pre- 
mises respectively."    That  simply  enaota 
what  one  would  have  considered  to  be 
the  law  if  it  had  not  been  enacted.     It  is 
little  more  than  saying  that  a  party  wall 
shall  be  a  party  wall.    Then  section  24 
in  the  Act  of  1847,  as  it  appears  to  me,  is 
equally  consistent  with  the  natural  con- 
struction, namely,  that  for  the  purposes  of 
this  Act,  and  the  said  recited  Act,  every 
wall,  arch,  fence- wall,  or  partition  between 
separate    houses,   warehouses    or    other 
buildings  shall  be  deemed  to  be  a  party 
wall,  that  is,  plainly  enough,  every  wall 
between  two  houses  shall  be  deemed  to 
be  a  party  wall.    The  wall  in  this  case  is 
not  a  waU  between  two  houses.    What  is 
wanted,  in  order  that  the  defendant  may 
make  out  his  construction,  is  a  section 
which  says  that  where  any  party  wall 
continues  in  height  after  it  ceases  to  sepa- 
rate the  two  buildings,  then  the  whole  of 
that  wall  shall  be  a  party  wall.     I  do  not 
think  that  was  intended  to  be  inserted, 
or  that  that  was  the  meaning  of  the  Act. 
At  any  rate  it  is  not  in  the  Act,  and  of 
course  when  the  contention  is  that  the 
private  rights  of  an  individual  have  been 
taken  away  from  him  and  given  to  some- 
body else  by  a  public  Act  of  Parliament, 
and  without  compensation — ^for  the  com- 
pensation clause  here  dearly  does  not 
apply  to  this  oase-^it  ought  to  appear  in 
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pet&etly  dear  aad  jdain'  tenns.    Here  it 
aoes  not  bo  appear.    On  the  contraiy, 
the  oonstmctioii  of  the  Act  supports  the 
plaintifiTs  case  and  not  the  defendant's. 
Beoree  for  perpetual  injunction 

according  to  the  prayer  of  the 

bill, 

SolieitaH — Meun.  Thos.  White  &  Sons,  ageiita 
tot  Uassn.  H.  Brittan  &  Sons,  Bristol,  foi 
plaintiff;  Meesrs.  Meredith,  Boberts  tt  Hills, 
igents  tor  Vx,  Thos.  Hamlio,  Bristol,  for  de. 
todaot. 


} 


PBITOHABD  V.  BOBEBTS. 


Hall,V.C. 

1873. 
Kov.  22. 

SoUeitor  and  Client — In/ant— Fund  in 
Court — Charge  on,  for  auxUiary  Costs— ^ 
Jvritdieiion— 23  ^24,  Viet.  c.  127.  s.  28.  ' 

.  A  toUeitar  who  dcmu  a  charge  or  Uen 
for  his  eoets  on  property  lohioh  he  has  "re- 
covered or  preserved  in  oity  suit  or  proceed, 
ing  "for  an  infant,  cannot  enforce  iJiat  daim 
itMer  the  Attorneys  and  Solioitors  Act, 
1860  (23  ^  24  Vict.  c.  127),  $.  28 ;  but 
must  establuh  it  on  a  biU  fUed  under  the 
general  jurisdiieiion  of  the  Vowrt.  If  such 
daim  be  ailoteed,  it  may  include  othereosta 
mmUor^  to  those  incurred  for  the  preserva- 
tion or  recovery  of  the  infant's  prcperty. 

Motion  for  deciee. . 

The  plaintiff  in  this  Boit  was  a  solicitor 
of  this  Court,  and  the  defendant  an  in&nt 
and  »  dUent  of  the  plaintiff. 

The  plaintiff  had  acted  as  solicitor  for 
ihe  defendant  in  a  >nit  of  Proger  v.  Boberts, 
in  the  matter  of  the  presentation  of  a-peti'^ 
tion  nnder  the  Declaration  of  Title  Act, 
1862,  and  in  eertain  otiier  proceedings 
heremafter  mentioned. 
-  The  question  was  whether  the  plaintiff 
was  entitled  to  a  lien  or  chaive  for  all  his 
eo8ts,'on  a  sum  of  598Z.  17«.  od.  in  Conrti 
the  realised  property  of  the  defendant  P 

The  taeba  of  the  case  were  shortly 


Bobert  Hendy  died  in  1806,  having  hj 
Ids  will  devised  a  freehold  honse,  No.  41( 
Great  Windmill  Street,  Hoymarket,  to 
lames  Badham  for  life,  with  remainder 
to  his  daughters,  Slizabeth  and  Caroline 

Vww  Saans,  43.— CHA)ig. 


Badfaam,  as  tenants  in  common  in  fee} 
but  with  a  gift  over  in  case  either  of  them 
died  under  twenty.one  and  without  issue. 
James  Badham  died  in  1818.  Elizabeth 
Badham  attained  twenty-one  in  1819,  and 
then  married  Mr.  John  Charles  Adrian 
Du  Vall.  Caroline  Badham  married  Mr. 
John  Boberts  in  1820,  and  attained 
twenty-one  in  1822.  In  1829  At.  and 
Mrs.  Du  Yall  and  Mr.  and  Mrs.  Boberts 
demised  their  respective  moieties  of  the 
house  to  a  Mr.  Howell  for  twenty-one 
years. 

In  1886  Mr.  HoweU  assigned  his  in. 
terest  in  the  property  to  a  Mr,  Stradling. 
Mr.  Boberts  died  in  September,  1889,  and 
Mrs.  Du  Vall  in  November  of  that  year. 
In  1860  Mr.  Du  Vall  and  Mrs.  Roberts 
joined  in  demising  the  honse  to  one  David 
Plows,  at  a  rent  of  40Z.  per  annum.  In 
1863  Plows  assigned  the  premises  for  the 
remainder  of  his  term  to  one  John  lYoger, 
who  then  took  possession  of  them.  Mr. 
Boberts  left  his  widow  (who  died  in  1868 
intestate)  and  five  children,  of  whom  John 
Boberts  was  the  eldest.  John  Boberts 
died  on  the  24th  of  May,  1865,  intestate, 
leaving  five  children,  of  whom  the  defen- 
dant, Thomas  Boberts,  then  and  still  an 
in&nt,  was  the  eldest.  In  February,  1870,' 
the  defendant  presented  a  petition  in  thitf 
Court,  in  the  matter  of  "  The  Declaration 
of  Titie  Act,  1862,"  praying  that  it  might 
be  thereunder  declared  that  he  was  en- 
titled to  one  undivided  moiety  of.  the 
house  in  fee,  subject  only  to  the  lease  of 
it  to  John  Proger ;  and  on  the  9tii  of 
December,  1870,  a  declaration  was  made 
in  accordance  with  the  prayer  of  the  pe- 
tition.  In  1871  the  defendant,  by  Mark 
Dale,  his  next  friend,  filed  a  bill  against 
John  Proger  for  a  sale  or  partition  of  the 
house,  and  for  other  relief;  and  on  the 
16th  of  April,  1872,  a  decree,  at  the  re. 
quest  of  tne  defendant,  by  his  counsel^ 
and  on  the  undertaking  of  John  Proger 
to  purchase  the  house,  was  pronounced 
for  the  sale  of  it  to  him.  The  infant  was 
declared  to  be  a  trustee  of  the  premises 
witiiin  the  Tmstee  Act,  1860,  for  the  pur- 
chaser, and  the  next  fHend  was  ordered 
to  convey  the  house  to  him.  On  the  26th 
of  July,  1872,  the  Chief  Clerk  made  his 
certificate,  finding  (inter  aliay  that  the 
lease  aa^igned  to  John  IVoger  had  e^cpired 
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aa  (he  6ih  of  Jaaaaej,  1871 ;  ihat  emoe 
that  time  he  had  been  in  possession  of 
the  premises;  that  there  was,  therefore, 
due  from  him  to  the  infant  40Z.  for  his 
share  of  the  occapation  rent^  and  that  the 
value  of  the  infant's  moiety  of  the  house 
was  500Z.  The  infont's  interest  in  the 
house  had  been  since  duly  conveyed  to 
John  Proger.  All  the  money  dne  to  the 
infimt  in  respect  of  the  above  transactions 
amounted  to  the  sum  of  593Z.  17».  6d., 
and  that  had  been  paid  into  Oourt. 

The  bill  in  this  suit  then  stated  that  the 
pl^tiff  wad  %he  solicitor  employed  to 
prosecute  the  said  suit,  matter  and  pro* 
ceedings ;  and  as  such  solicitor  insisted 
that  he  was  entitled  to  a  charge  on  the 
693J.  17«.  6d.,  being  the  property  so  re- 
covered or  preserved  by  him  as  above 
stated,  for  the  taxed  costs,  charges  and 
expenses  of  or  in  reference  to  the  said 
suit,  matter  or  procedings ;  that  the  de. 
fendant,  by  his  next  friend,  had  become 
and  now  was  indebted  to  the  plaintiff  in 
a  considerable  sum  of  money  for  the  costs, 
charges  and  expenses  in  relation  to  and 
oonoeraing  the  said  suit,  matter  and 
other  proraedings,  and  tiie  plaintiff  sub- 
mitted that  he  was  entitled  to  have  the 
same  raised  and  paid  by  and  out  of  the 
said  sum  of  69ZI.  17s.  6d. 

The  bill  then  prayed  a  declaration  that 
he  was  entitled  to  a  lien  or  charge  on  the 
said  sum  of  5932. 178.  6d.,  being  the  pro- 
perly  recovered  or  preserved  under  the 
oironmstanoes  and  in  the  manner  herein 
appearing,  and  to  a  right  to  payment  out 
of  the  properfy  so  recovered  or  preserved 
through  his  instrumentality,  of  the  taxed 
costs,  charges  and  expenses  of  or  in  refer- 
ence to  such  suit,  matter  and  proceedings ; 
and  that  such  order  mifht  be  made  for  the 
taxation,  and  tot  the  raising  and  payment 
of  such  costs,  charges  and  expenses  out 
of  the  said  property,  and  the  costs  of  this 
suit,  as  should  appear  just  and  proper. 

The  defendant  was  an  orphan.  Mark 
Dale,  the  husband  of  his  paternal  aunt, 
had  acted  throughout  the  transactions  as 
his  next  Mend,  and  was,  on  the  7th  of 
December,  1872,  duly  appointed  his  guar- 
dian to  defend  ijiis  suit. 

The  cause  at  first  came  on  to  be  heard 
as  short,  on  the  21st  of  December,  1872, 
•od  again  <»  the  18th  of  January,  1873^ 


but  ultimately  it  Ooni  Over  tat  llie 
present  hearing.  It  is  unnecessary  now 
to  go  into  the  details  of  the  oireumstanoes 
which  rendered  all  the  above  proceedings 
necessary ;  but  it  was  stated  that  if  the 
plaintiff  had  not  taken  the  various  steps 
which  he  did  on  the  defendant's  behalf,  the 
property  never  could  have  been  realised, 
and  the  defendant  (for  whom  maintenaziee 
had  been  ordered  out  of  the  fund  in  Oourt) 
would  have  derived  no  benefit  whatever 
from  it. 

Mr.  Lindley  and  Mr.  8.  Ditikinson,  for 
the  plaintiff.— The  22  A;  23  Vict.  c.  127. 
8.  28  (The  Attorneys  and  Solicitors  Act), 
does  not  apply  to  infants  (per  Wickens, 
V.C.,  in  In  re  Kecme,  w^ira,  p.  119),  who 
cannot  "  employ  "  a  solicitor  to  act  for 
them.  The  plaintiff  was,  therefore,  obliged 
to  institute  this  suit  under  the  general 
jurisdiction  of  the  Court — 

In  re  Keane,  40  Law  J.  Rep.  (n.s.) 

Chanc.  617 ;  s.  o.  Law  Bep.  12  Eq. 

115,  and  ibid.  119. 
.   They  also  referred  to— 

Bonser  v.  Bradtiaw,  30  Law  J.  Bep. 

Chano.  159 ;  s.  o.  7  Jur.  N.S.  281 ; 
Tmnam  v.  Porter,  40  Law  J.  Bep. 

(n.b.)  Chano.  30 ;  s.  c.  Law  Bep. 

11  Eq.  181 J 
BaUo  V.  BaUe,  41  Law  J.  Bep.  (n.8.) 

Chano.  300  i  B.  a  Law  Bep.  13  £<!. 

497; 
In  re  Howarth,  42  Law  J.  Bep.  (n.s.) 

Chanc.   316;   a.  o.  Law  Bep.  8 

Chano.  415 ; 
and 

25  &  26  Vict.  e.  67  (The  Deeiaratioo 

ofTiUe  Act,  1862). 
Mr.  E.  K.  Karslako  waa  for  tiie  defeo- 
dant. 

Hali^  Y.C— I  think  I  my  oonaider 
the  proceedings  under  the  Dedaration  o^ 
Title  Act,  1862,  as  anxiliaiy  to  the  oUiers. 
The  fund  in  Court  represents  real  es- 
tate; and  if  the  oosta  of  the  partitioa 
are,  as  I  conceive  they  are,  properly  pay- 
able out  of  it,  those  of  the  other  proceed- 
ings stand  in  a  similar  position.  The 
decree  which  ought  now  to  be  pronounced 
appears  to  me  to  be  this :  Declare  the 
plaintiff  entitled  to  a  lien  on  the  fbnd  for 
nis  costs,  charges  and  expenses  propecly 
inoonred  in  reoevanng  tiiefiuul^incladiiu; 
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ilie  oosis,  charges  and  expeoBBB  properly 
iumrred  of  the  proceedings  nnder  the 
Deolarataon  of  Title  Act,  and  the  costs, 
dmges  axtd  enenses  properly  incuned 
of  the  suit  of  Mdberts  t.  Proger,  and  for 
tiie  oosts  of  this  suit.  Tax  all  such  costs, 
ind  costa,  cfaargee  and  expenses,  as  be- 
tween BoIieatoT  and  client;  and  tax  the 
dafmdaxijfc'B  costs  of  ^aa  smt  as  between 
nlicitor  and.  client ;  order  the  payment  q£ 
til  811^  costs,  tiiBxgea  and  expenses,  when 
lazed  and  oertifiea,  ont  of  the  fund  in 
Coait,  axtd  reserve  liberty  to  apply  by 
nmrnons  in  this  suit  for  snoh  payment, 
together  with  liberty  to  apply  generally. 


Sfilidtoi— Ur.  C.  F.  Pntchaid,  for  both  paities. 


Skuobhb,  L.C.  Irsa     woltsbhaiiftom 

for  AND  WALSALL  BAILWAT 

limn  BoMnxT,  VLBL-    oOMFAirr  v.  XBi  London 

1873.  AND    HOBTH     WXSTffilN 

May  29.        V  sauwat  cokfanTi 

DemwTW — Injunction  —  Specific  Per- 
farvumee — Negative  Words — Bubstcmce  of 
Agreement — Lease  of  BaUway — Carriage 
«^  particular  Trajffie. 

Jn  eoHsidering  whether  to  grant  or  refute 
«M  iajmietion  to  restrain  a  breach  ofapoT' 
tieular  daute  of  a»  agreemeiU  the  Court 
traS  look  to  the  substance  of  the  act  to  be 
paformod,  amd  not  merely  to  the  presence 
or  absence  qfwegaiioe  words, 

A  lease  of  a  Une  of  nUltoay  contained 
OS  agretmeid  by  fhelessee  company  to  carry 
OKser  U  oO  traf^  betteeen  certain  places  and 
to  pay  Ae  lessor  company  one-half  the 
reetnpis  m  reepeet  cftueh  trt^fie.  The  lease 
eomUmed  other  provisions  on  whioh  no  relitf 
eoM  hate  been  cUained  in  equity,  and  tt 
cotstamed  no  negative  stipt^aiion  restricting 
tte  lesese  eomptmyfivm.  carrying  the  trafpa 
en  qtmHon  oner  tiker  Unes.  On  detnwrrer 
<o  «  MB  iy  lie  lessor  eompany  dUeging  that 
lie  lessee  eamptmy  were  carrying  the  traffic 
^miiantd  «» its  agnemeni  over  other  Unes 
^Hmrmmttttndpragfimgferanii^findion 


to  restrain  i&em,->-Held,  {hat  reUtf  eouU 
be  granted  in  such  a  case,  and  ^  demurrer 
must  be  overruled. 

Demnrrer.  The  bill  alleged  an  agree- 
ment, dated  the  26th  of  February,  1866, 
and  made  between  the  plaintiff  company 
and  the  defendant  company,  which  recited 
that  the  plaintiff  company  were  aatho* 
rised  by  their  Act  of  Parliament  to  con* 
struct  a  line  between  Wolverhampton  and 
Walsall,  and  that  they  were  promoting  a 
bill  to  aathorise  them  to  make  certain 
deviations,  one  which  was  called  the 
North  Western  Spar.  The  agreement 
contained  the  following  clauses  in  its 
operative  part- 
Clause  5.  The  Wolverhampton  and 
Walsall  Company  shall  forthwith,  at  their 
own  cost  and  to  the  reasonable  satisfiw:- 
tion  of  the  engiiieer  of  the  North  Western 
Company,  construct  and  oonmlete  as  a 
doable  Une  of  railway  on  the  narrow 
gange  with  the  proper  junctions,  stations, 
sidings,  signals,  electric  tel^raph,  and  all 
other  matters  necessarily  or  usually  inci- 
dent to  the  construction  and  completion 
of  similar  lines  of  railway,  the  railway 
authorised  by  the  said  company's  said  Act, 
as  varied  by  the  Deviations  Bill  (if  passed) 
and  by  these  presents. 

Clause  8  contained  some  special  provi- 
sions respecting  the  North  Western  Spar, 
and  clause  9  was  in  the  following  words — 
"  The  railways,  branch  or  brauohes,  and 
other  works  to  be  constructed  under  the 
foregoing  clauses  and  completed  as  afore- 
said, shall,  as  from  the  certificate  of  the 
Board  of  Trade  of  the  completion  thereof 
respectively  fit  for  public  traffic  being 
obtained,  and  thenceforth  during  the  con- 
tinuance of  this  agreement,  be  occupied, 
worked  and  managed,  and  the  traffic 
thereon,  and  the  tolLi,  rates  and  charges 
in  respeot  thereof,  be  fixed,  regulated  and 
received,  subject  to  the  following  dauses, 
exclusively  by  the  North  Western  Com- 
pany, who  sliall  at  all  times  daring  the 
contmnanoe  of  this  agreement,  at  their 
own  costs,  TuaJTitain  the  same  and  all 
works  and  constructions  required  l>y  the 
Wolverhampton  and  Walsall  Company's 
said  Act  in  reference  to  the  railway  thereby 
authorised  in  good  condition  and  repair, 
and  (as  regards  the  works  and  oonstroo- 
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tions  required  as  last  aforesaid) '  obseiye 
and  discharge  all  liabilities  and  damt^es 
under  the  said  Act  or  otherwise  in  re&r> 
ence  to  the  working  and  maintaining  the 
«aid  railway  and  works,  and  shall  at  the 
like  cost  forthwith,  apon  the  completion 
of  the  said  railways,  branch  or  branches, 
and  other  works  respectively,  stock  and 
provide  with  all  persons  and  things  neces- 
sary or  usually  provided  for  the  occupa- 
tion, working  and  management  of  railways 
and  for  the  effective  carrying  of  the  traffic 
thereof,  and  shall  at  all  times  during  the 
continuance  of  this  agreement  properly 
and  efficiently  develope  and  accommodate 
both  the  local  and  through  traffic,  whether 
in   passengers,   animals,   goods,  'parcels, 
minerals  or  otherwise  on  the  said  rail- 
ways,  branch  and  branches,  and  cany 
■over    the  Wolverhampton   and  Walsall 
Company's     said      authorised      railway 
(varied   as    aforesaid),    first,    all    suca 
traffic    as    aforesaid    arising     between 
Walsall  and   Wolverhampton,    and  the 
places  between ;  secondly,  all  such  through 
traffic  as  aforesaid  destined  for  Wals^, 
and  passing  through  Wolverhampton,  and 
all    sach    through    traffic  as    aforesaid, 
destined  for  Wolverhampton,  and  passing 
through  Walsall;  and  thirdly,  all  such 
through  traffic  as  aforesaid  arising  at 
Walsidl '  or  Wolverhampton  or  interme- 
diate places  for  which  the  same  railway 
wiU'rorm  the  shortest  route,  so  far  as 
public  convenience  wiU  permit,  and  shall 
at  all  times  during  the  continuance  of 
.this  agreement  regulate  the  mileage,  ter- 
minal and  other  tolls,  rates  and  charges 
in  respect  of  the  said  railways,  branch 
and  branches,  and  other  works  to  be  con- 
structed as  aforesaid,  so  as  to  produce  the 
utmost  practicable  amount  of  revenue,  and 
shall  at  all  times  during  the  continuance 
of  this  agreement  (whether  tiie  fifty  pep 
centum  of  gross  receipts  to  be  reteined 
by  them  under  the  subsequent  clauses 
-shall  or  shall  not  be  sufficient  fbr  that 
purpose)  at  their  own  cost,   disohai^e, 
pay  and  keep  the .  Wolverhampton  and 
Walsall  Company  indemnified  against  all 
outgoings  chargeable  to  the  working  and 
maintaining     the    railways,    branch    or 
'  branches,  and  works  to  be  constructed  as 
,  aforesaid  or  the  traffic  thereof  and  also 
•  all  ezpeoses  of  or  inddent  to  the  working 


of  tlie  same  railwwrs  and'  bninoh  or 
branches,  and  the  traffic  thereof.  Provided, 
first,  that  the  Norfli  Western  Company 
shall  not  by  virtue  of  the  foregoing  stipu- 
lations in  regard  to  traffic  be  bound  to 
send  small  exceptional  qaantitiee;  secondly, 
that    the    foregoing    stipnlationB    as   to 
through  traffic  slum  apply  to  any  traffic 
intercnanged  at  Wolverhampton  between 
the  Nor£  Western  Company  and  the 
Great  Western  Bailway  Company  which 
passes  by  the  line  of  either  of  the  last 
mentioned  companies  through  Wolver- 
hampton  or  which  passes  through  Walsall, 
Bofaxaa  such  traffic  can  be  controlled  by 
the  Norili  Western  Company;  thirdly, 
that  nothing  in  this  clause  contained  shall 
pKQudice  tne    stipn^tioius    hereinbefore 
contained    in    reference  'to    the    North 
Western  Spur;  fotirthly,  that  the  North 
Western  Company  shall  not  be  obliged  to 
commence  working  or  maintaining  any 
portion  of  the  railways  or  branches  afore- 
said, until  the  line  is  completed  as  a 
through  line  between  the  North  Western 
system  at  WolTerhamptoii  and  Walsall.^.' 

The  11th  olaose  provided  that  fifty  per 
cent,  of  the  gross  receipts  of  the  trs^So 
over  the  plamtiff  company's. line  should 
be  retained  by  the  defendant  company 
and  the  otiier  half  paid  to  the  plaintiff 
company.  And  the  19th  clause  provided 
that  the  agreement  should  continue  for 
999  years. 

The  bill  further  stated  that  an  Aofc  of 
Parliament  was  subsequently  passed  con- 
firming the  agreement  and  sanctionin^g 
the  deviations  contemplated  by  it ;  and 
that  the  plaintiff  company  completed  their 
line  in  accordance  with  the  terms  of  the 
agreement,  and  the  defendant  company 
entered  into  possession  of  it.  It  then 
alleged  that  the  defendant  company 
carried  over  certain  lines  of  Hbea  own 
much  of  the  traf&o  which  adcordingr  to 
the  agreement  they  ought  to  have 
carried  over  the  plaintiffla'  line.  And  it 
prayed  that  the  defendant  company  might 
be  restrained  from  carrying  over  aiiy  line 
or  lines  of  railway  other  than  the  pIainti£BB* 
said  Wolverhampton  and  Walsall  railway, 
first,  any  local  or  through  traffic,  whether 
in  passengers,  animalB,  goods,  parcels,  mi- 
nends  or  otherwise,  arising  between  Wal. 
sail  an^  Wolyerltfuiiptoii'^  on,  9eooiidL7,aq.y 
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rach  tbrotigli  traffic  as  aforesaid  destined 
for  "Walsall  and  passing  through  Wolver- 
hampton, or  any  snch  throng  traffic  as 
aforesaid  destined  -for  Wolverhampton 
and  passing  through  Walsall ;  or,  thirdly, 
snj  such  through  traffic  as  aforesaid  ari&> 
ing  at  Walsall  or  Wolverhampton  or  inter- 
mediate places,  for  -which  the  plaintiffs' 
said  Wolverhampton  and  Walsall  railway 
■fonned  the  shortest  route,  so  far  as  public 
convenience  would  permit. 

The  ground  of  demurrer  was  that  as 
tile  agreement  was  not  one  which  could 
be  speoifically  enforced  in  a  Court  of 
Equi^  the  Court  Would  not  interfere  to 
restrain  a  breadi  Of  a  particular  clause  in 
it,  which  contained  no  negative  words. 
Some  reliance  was  also  placed  on  the  fact 
that  the  ^rbement  contained  a  provision 
for  referring  all  disputes  under  it  to  a 
standing  arbitrator  to  be  named  at  cer- 
-teid  fixed  times,  but  as  no  such  arbitrator 
was  allied  to  have  been  named  in  ao- 
OQi'dance  with  the  agreement  that  objec- 
tion was  held  to  "be  untenable. 

Sir  B.  BaggaUay  and  Mr.  H.  A.  Oiffard, 
tat  Hie  demurrer,  cited,  on  the  question  of 
the  arbitration  clause, 

The    Watford    and    Bdehmanstoorth 

BaUicay  Gtympan^  v.  The  Iiondon 

and  North-Westem  BaUtoay  Oom- 

pany,  38  Law  J.  Bep.  (n.s.)  Chane. 

449 ;  s.  c.  Law  Bep.  8  Eq:  281. 

-    And  on  t^e  question  as  to  the  ag^reement 

being  of  such  a  nature  that  the   Court 

would  not  interfere, 

Johnson  v.  the  Bhrtnmbtiry  and  Bit' 
minghani  Bailway  Company,  3  De 
Qez,M.  &  G.  914;  s.  c.22  Law  J. 
Bep.  (n.8.)  Chanc.  291 ; 
Lttndey  v.  Wetgner,  1  De  Qex,  M. 
&  O.  604;  5  De  Qex  &  S.  485 ; 
B.  0.  21  Law  J.  Bep.  (n.s.)  Chanc. 


■  -  Brett  T.  The  Bari  Lidia  and  London 
Shipping  Oompamy,  2  Hem.  &  M. 
404; 
Ponmrdv.  Olaytbn,  1  Eay  ft  J.  462; 
Blacketl  v.  Batet,  35  Law  J.   Bep. 
(K.8.)0hanc.  324 ;  s.  o.  Law  Bep.  1 
Chano.  117 ; 
.  KemhU  v..  Kean,  6  Sim.  833 ; 
The  BtXieiior-Cfmeral  (_8ir  O.   Je8$el), 
Mti  Fry  aqd  Mr.  Speed,  Tor  the  bill,  were 
not  caUednpon. 


The  Lord  GfiANOBiiLOB,  after  stating 
that  the  arbitration  clause  formed  no 
bar  to  the  jurisdiction  of  the  Court,  seeing 
'that  the  aj^intment  or  existence  of  an 
arbitrator  under  it  was  not  alleged,  con- 
tinued— Then  on  the  question  of  specific 
performance  the  defendants  say  that  no 
part  of  the  relief  asked  by  the  bill  can  be 
granted  because  the  Court  cannot  superin- 
tend the  performance  of  the  matters  in- 
cluded in  the  agreementin  every  particular. 
The  fact  is  the  words,  specific  performance, 
are  used  very  loosely.  Executory  agree- 
ments are  the  proper  subjects  of  it  when 
the  contract  is  not  intended  to  be  the  final 
arrangement  between  the  parties.  Then 
in  the  execution  of  the  agreement  the 
acto  are  done  which  will  finally  determine 
their  positions.  The  common  expi^ssion, 
specific  performance,  applies  only  to  an 
executory  agreement,  when  there  is 
°  something  to  be  done  in  Order  to  put  the 
parties  in  the  position  in  which  by  the 
-preliminary  agreement  they  were  intended 
to  be  placed.  That  is  the  technical 
meaning  of  the  words,  but  popularly  they 
may  be  applied  to  the  doing  of  any  act 
specifically.  And  in  these  cases  sometimes 
confasion  has  arisen  from  that  use  of  the 
'word.  TSoyr  there  is  a  principal  class  of 
-cases,  such  as  hiring  servants  and  things 
of  tlutt  sort,  which  are  not  in  the  proper 
sense  cases  for  specific  peribrmanoe.  The 
nature  of  the  contract  is  not  one  which 
requires  the  performiuice  of  some  fiirther 
act  such  as  this  Court  is  in  the  habit  of 
ordering  to  be  done  rather  thau- leaving 
'  the  parties  to  their  righte  at  law.  If  the 
notionof  specific  performance  were  applied 
'  to  such  contracts  it  would  be  the  perrorm- 
ance  of  a  series  of  acts  not  of  one  act. 
And  for  that  reason  the  parties  are  left 
to  law. 

Immley  v.  WafiXffF  (it&t  «Mpra)  was  not 
^a  case  which  sought  to- restrain  the  ordi- 
,  nary  jurisdiction  of  this  Court  to  do 
justice  but  which  sought  to  enlarge  the 
jurisdiction  on  technical  grounds,  and  to 
extend  it  to  an  ordinaiy  case  of  hiring 
which  is  not  properly  one  for  specific 
performance.  It.  waa  said  that  if  you 
find  the  word  "not"  expressed,  where 
if  would  be  clearly  implied ;  then,  though 
the  Court  would  refixse  if  it  was  implied 
to  act  upon  ity  etill  it  triU  act  on  the 
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expression  of  it.  In  my  opinion  the 
Conrt  had  better  in  all  snch  cases  look  to 
the  substance  and  not  to  the  form.  Then 
the  qnestion  arises  whether  this  is  a  case 
for  equity.  If  on  the  other  hand  it  is 
Buch  that  the  remedy  may  be  songht 
elsewhere,  I  do  not  think  that  it  onght  to 
be  changed  by  a  negatiye  expression. 
Bnt  that  has  no  application  to  a  case  like 
this  where  there  is  an  agreement  for  a 
lease  of  a  line  to  a  railway  company.  This 
is  not  like  Johnson  ▼.  Tfie  Shrewsbury  and 
Birmingham  EaUioay  Oompany  (ubi  supra), 
which  was  merely  a  contract  hj  a  railway 
company  with  a  contractor  to  supply  the 
materials  necessary  for  his  works ;  nor 
like  Blackett  v.  Bates  (ubi  supra),  where 
there  was  a  lease  executed  of  a  way- 
leave  without  any  covenants  concerning 
that  on  which  the  dispute  arose ;  and  a 
further  provision,  not  part  of  the  terms 
on  which  the  wayleave  w^  granted,  for 
the  supply  of  engine  power  and  the  repair 
of  the  Ime  by  the  licensee,  the  line  belong- 
ing to  the  party  who  was  to  mttke  the 
repairs.  Those  wece  not  matters  for 
speoifio  performance,  for  this  Court  could 
not  give  a  better  remedy  than  Courts  of 
law. 

Here  the  line  is  leased  on  certain  terms 
to  the  defendants.  They  are  in  possession. 
Nothing  remains  to  be  done  to  complete 
their  right.  The  question  is  whether 
being  in  possession  ihey  are  or  are  not  at 
liberty  to  depart  from  the  terms  on  which 
it  was  stipulated  they  were  to  have  pes- 
session.  If  they  are  not  using  the  line 
as  they  promised  to  use  it,  the  oiher  party 
may  oome  to  this  Court  and  ask  that  they 
may  be  compelled  so  to  use  the  line  as  they 
promised,  provided  the  Court  sees  its  way 
to  define  what  thqr  onght  to  do. 


Solicitors — Umsts.  Baxter,  Koee  and  Norton,  for 
the  plaintifBi ;  Hr.  B.  F.  Boberts,  for  the  defen- 
danta. 


} 


BXEYBNSOH  «.  MASSOS. 


BAOOH,  V.C. 

1873. 
Dec.  8. 

Domicile  —  Abcmdonmeni  of  BomieUe  of 
Origin — Covenant  in  Settlement  iohether  in 
Satisfaction  of  Bequest  of  Residue. 

In  1858  M.  left  Canada,  which  was  his 
domicile  of  origin,  sold  his  house  and  burial' 
ground  there,  and  came  to  Paris  to  edu- 
cate his  children.  He  Uved  m  Paris  te» 
years  but  went  overseoerai  times  to  Montreal, 
and  amongst  other  things  made  his  toiU 
there,  describing  himself  as  of  Montreal. 
In  1868  he  came  to  England  and  took  a 
lease  of  a  house  in  London.  His  daughter 
married  and  settled  in  London,  and  he 
purchased  for  his  son  a  share  in  a  businesa 
in  London.  M.  diedin  1871 :— Held,  that 
M,  had  acquired  and  shewn  an  intoniUm  to 
retain  an  English  domicile. 

M.  on  the  marriage  of  his  daughter  oom- 
nanted  to  setHe  8,5002.  and  advcmeed 
2,0002.  io  purchase  a  share  in  a  hveinest  for 
hu  son ;  hy  his  will  he  gave  Oie  residue  of 
his  property  equally  between  his  daughter 
and  son  s —  Held,  that  these  adoanees  were 
bothpro  tanto  insatisfaotion  of  the  ehUdren'e 
shares. 

This  was  a  suit  to  administer  the  estate 
of  Joseph  Wilfrid  Antoine  Baymond 
Masson.  It  now  came  on  as  a  cause  on 
further  consideration  and  also  on  a  sum- 
mons to  vary  the  chief  clerk's  certificate, 
by  which  it  was  decided  that  the  domicile 
of-  the  testator  was  Canadian. 

The  testator  was  bom  in  1819  at  Mon- 
treal, of  Canadian  parents.  In  1843  he 
married  a  Canadian  lady,  and  he  resided 
in  Montreal,  carrying  on  business  as  a 
merchant  there  till  the  year  1858.  In  that 
year  he  went  with  his  wife  and  his  two  only 
children,  the  plaintiff,  Marie  Qirardine 
Baymond  Masson,  and  the  defendant,  Jo- 
seph Armand  Chabonillo  Masson,  to 
reside  atParis  for  the  sake  of  his  childrBn's 
education.  Be&re  leaving  Canada  he 
sold  the  house  in  Montreal  which  he  had 
built,  and  in  which  he  lived,  and  also  sold 
a  small  piece  of  freehold  land  in  tiiie  burial 
ground  there. 

He  continued  to  reside  in  Paria  till 
1868,  but  in  the  swantiiiie  paid  sevoml 
visits  to  Montreal. 


Digitized  by 


Google 


7ok43.] 


MIOHAELMAS  1878  TO  MIOHAELMAS  1874. 


185 


In  1868  1m  made  his  wilL  He  was 
duo  in  Oanada  and  he  therein  described 
hiaaelf  "  of  the  city  of  Montreal."  The 
will  ma  written  in  the  French  language, 
wd,  mlgeot  to  certain  bequests  and  an- 
naitieatohis  wife,  he  ffave  the  whole  of 
hi*  property  to  be  equally  divided  between 
bii  two  ohJldren.  One  of  his  executors 
fntsa  Frenchman  and titejr  were  residents 
in  Montroal. 

In  thevear  1865  he  was  again  in  Canada, 
and  he  uenmadea  oodicu  to  his  will  in 
whack  he  was  deaoribed  as  "  residing  in 
the  oitr^  of  Montreal."  The  only  part  of 
fte  eodicil  important  to  this  case  was  that 
"  if  I  dxmld  have  more  than  one  piece  of 
gramd  intheBomaa  GathoUc  cemetery  of 
uspaxnhrfHontreal,  snchpiece  or  pieces 
of  ground  shall  be  sold  by  my  testamen- 
tan^ezacntors." 

ui  July,  1866,  the  testator  whilst  in 
Fkris  made  a  Author  short  testamentary 
diqnsition.  The  testator's  wife  died 
wmbt  he  was  in  Paris,  and  in  the  year 
1868  he  left  Paris  and  came  to  London. 
Ib  Ifazcdi  of  that  year  he  purchased  the 
anespiTed  residue  of  a  lease  tap  twenty- 
Me  years  fitton  1860,  determinable  at  me 
end  of  tiie  first  seven  or  fourteen  years, 
of  the  house  No.  5,  Langford  place,  St. 
John's  Wood,  where  he  redded  till  his 


In  NoTember,  1869,  the  testator's 
daogfater  nanied  ^e  plaintiff  WiUiam 
Prince  Stevenson,  and  by  a  settlement 
made  on  the  11th  of  November,  1869,  the 
testator  covenanted  to  payto  the  trustees 
of  the  settlement  the  sum  of  8,5002.,  and 
m  the  meantime  to  pay  the  annual  sum 
of  5251.  as  interest  on  t^iis  sum.  About 
this  time  also  the  testator  placed  his  son, 
tte  defendant,  as  ha  apprentice  with  a 
oommiaaioa  merchant  in  London.  In  the 
(oDowing  summer  of  1870,  he  again  went 
to  Oanadh  for  some  months.  On  the  6th 
of  October,  1870,  his  son  came  of  age,  and 
the  testator  then  arranged  for  his  son  to 
join  the  commission  merchant  as  a  part* 
ner  and  advanced  on  his  account,  inulud* 
ing  the  apprenticeship  fees,  about  2,0002., 
sod  from  this  time  also  gave  bis  son 
9002.  »  year. 

On  the  17th  (^  May,  1871,  the  testator 
died  at  his  honse  in  St.  John's  Wood, 
ffis  will  and  oodioil  were  proved  in  the 


prinoipal  registry  of  the  Court  of  Probate, 
but  the  document  signed  in  Paris  was  not 
admitted  to  probate. 

In  August,  1871,  the  bill  in  this  suit 
was  filed  by  the  testator's  daughter  and 
her  husband  and  the  trustees  of  their  mar- 
riage  settlement  against  the  testator's 
son,  and  prayed  that  the  estate  might  be 
adininistOTed  by  the  Court  and  that 
an  order  might  oe  made  for  payment  of 
the  8,5002.  to  the  trustees  of  the  set- 
tlement. 

The  chief  clerk  by  his  certificate  found 
t^t  tbe  testator's  estate  in  England 
did  not  exceed  1,5002.,  but  that  there  were 
large  assets  on  various  securities  both  on 
the  Continent  and  in  Canada.  He  also 
found  that  the  testatoi-'s  domicile  was 
Canadian. 

The  question  now  arose  whether  the 
8,5002.  was  a  gift  to  the  daughter  ab- 
solutely or  whether  it  was  a  gift  pro 
tanto  in  satisfciction  of  her  share  of  the 
residuary  estate  of  the  testator,  but  as,  in 
the  former  case,  there  would  not  be  suffi- 
oieiit  funds  in  England  to  pay  this  sum  if 
the  chief  clerk's  certificate  should  be 
imheld  and  the  domicile  declared  to  be 
Canadian,  it  was  necessary  first  to  argue 
the  question  of  domicile. 

Mr.  Eddis  and  Mr.  Loeoeh  Webh  ap- 
peared for  the  testator's  daughter  and  her 
nusband  and  the  trustees  of  the  settie- 
ment,  and  contended  that  on  the  &cts  of 
the  case  the  testator  had  acquired  an 
English  domicile  and  had  shewn  an  in- 
tention to  abandon  his  Canadian  domicile 
of  origin-^ 

Udmy  V.  Vdny,  Law  Bep.  1  So.  Ap. 

441; 
HMcme   v.  EeJtford,    Law  Bep.  8 

Eq.  631  ; 
Soihiiu  V.  MaUhem,  8  De  Gkx,  M.  & 

G.  18; 
Aitomey-Oeneral    v.  Fitzgerald,   25 

Law  J.  Bep.  (n.s.)  Chanc.  743 ;  s.  c. 

3  Drew.  610]; 
Brunei   v.    Brunei,  Law    Bep.  12 

Eq.298. 
Mr.  T.  A.  Eoberts,  for  an  infant  child  of 
the  testator's  daughter,  was  in  the  same 
interest. 

Mr.  Fookt  and  Mr.  0.  W.  OoIUm,  for 
the  defendant,  contended  that  the  testator 
had  never  lost  his  domioOe  of  origin,  and 
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ihat  in'order  to  do  so  he  must  liare  shewn 
an  iBtention  to  taJke  np  his  "  permanent 
abode  "  in  this  coontiy ;  and  that  he  had 
not  done  so.  ^hev  commented  on  the 
cases  cited  by  Mr.  Eddis,  and  mentioned 
in  addition 

DougUu    y.    Douglas,    41    Law    J. 

B^p.  (n.s.)  Chano.  74 ;  s.  o.  Law 

Eep.  12  Eq.  617. 

They  contended  for  the  Canadian  domi- 

cile  because  even  if,  there  wfis  any  doubt 

nnder  the  English  law  it  was  perfectly 

clear  that  nnder  the  Canadian  law  the 

fift  of  the  8,500{.  most  be  brought  into 
otchpot. 

Bacon,  V.C— The  chief  clerk  was  of 
coarse  bound  to  find  one  way  or  the  other 
for  the  purpose  of  raising  that  question 
which  to  the  parties  was  immaterial,  but 
which  interested  them  so  much,  and  he 
has  found  one  way.  In  my  opinion  the 
&cts  do  not.justifjr  that  conclusion. 

The  law  upon  this  subject  has  been 
very  often  canvassed  not  only  in  the 
cases  which  have  been  referred  to  here, 
but  in  many  others,  and  the  rules  are 
vety  distinctiy  expressed.  The  origin  of 
the  birth  is  frima  fade  the  domicile. 
That  may  be  changed  on  the  Tolontary 
inclination  of  the  parties,  and  the  sabsti- 
tnted  domicile  may  be  proved  by  fstct 
and  intention.  Belying  on  that  principle, 
and  considering  the  evidence  in  this  case, 
I  cannot  for  a  moment  doubt  that  there 
was  in  point  of  fact  a  domicile  acquired 
in  England  by  the  act  of  the  testator, 
and  that  it  was  his  intention  to  retain 
that  domicile,  and  not  to  revert  to  his 
original  Canadian  doniicile.  The  &ct8 
are  very  simple  indeed.  In  1858,  a 
merchant  and  man  of  business,  who  was 
in  receipt  of  some  wealth,  winds  up  all 
his  affairs  in  Canada,  sells  his  house,  even 
sells  his  grave,  and  goes  to  Paris  for  the 
purpose  of  educating  his  children  ;  and 
that  object  being  accomplished  he  comes 
to  England.  He  takes  a  house,  he  there 
settles  his  children.  The  marriage  of 
his  daughter,  and  the  apprenticeship 
first,  and  buying  a  partnership  in  the 
second  instance,  for  his  son,  are  as  serious 
evente  in  the  course  of  a  man's  life  as  can 
well  be  considered  with  reference  to  his 
domicile. 


Then  it  is  said  that  this  is  eontxoverted 
by  the  &ot  that  he  went  back  to  Caaads 
upon  matters  of  {business,  and  took  part 
in  the  execution  of  hia  fiebther'a  wilL 
But  &om  the  vagueness  of  the  expression, 
"  upon  matters  of  business,"  I  am  bound 
to  conclude  that  it  was  not  much — ^that 
it  was  not  anything  serions.  It  is  certain 
he  did  not  take  a  house  in  the  country,  he 
did  not  tie  himself  in  any  .way,  he  did 
nothing  to  shew  an  intention  to  remain 
permanently  in  Canada.  On  the  other 
hand,  there  was  an  intention  he  should 
permanently  remain  and  inhabit  the  hooae 
m  London  where  he  married  his  daughter 
and  established  his  son  as  merchant.  The 
suggestion  that  he  would  lose  his  autho- 
rity to  act  as  executor  to  his  father's  will 
seems  to  be  proved  in  the  fiunteet  way,  i£ 
it  can  be  said  to  be  proved,  and  I  do  not 
think  if  it  was  more  distinctly  proved  that 
it  would  at  all  alter  the  oondnsion  to 
which  I  arrive  from  the  other  &ct8. 
If  he  had  any  intention  Of  r^jaining  his 
domicile  of  birth,  other  fiusts  must  have 
happened,  and  must  have  been  capable  of 

froof,  if  they  had  happened,  irora.  which 
could  draw  that  inference.  I  have  no 
means  whatever  of  doing  it.  I  find 
nothing  in  the  evidence  but  facte  from 
which  the  inference  is  necessary,  and  thia 
inference  until  it  is  rebutted  is,.,  that 
he  had  established  himself  in  England, 
meaning  to  reside  in  England,  where  h6 
had  established  his  children,  all  the  days 
of  his  life.  That  he  died  possessed  of  Cana* 
dian  property  does  not  help  the  question, 
nor  affect  it  in  any  way  whatever ;  he  also 
had  French  £en^e«  and  French  seooritiea, 
and  other  property  of  various,  kinds, 
but  no  properly  whatever  in  the  proper 
sense  of  the  word  in  Canada.  He  had 
debte  due  to  him  from  Canada,  bnt  no 
property  otherwise  than  such  debte. 

I  think  consistently  with  all  the  cases, 
applying  in  ite  utmost  strictness  the  rule 
that  has  been  recognised  in  all  these  cases, 
on  the  intention,  and  on  the  facte,  he  had 
chosen  his  domicile  in  England,  and  died 
while  that  domicile  was  existing  and  was 
his.  I  think,  therefore,  dissenting  from 
the  conclusion  of  the  certifipate,  fhat  on 
the  whole  the  testetor  at  the  time  of  his 
decease  was  dpmioiled  in  EngUtnd. 
3fr.  Eddis,Mr.JjOC0(ikWet>b,.tsn.di  Mr. 
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BoberU  then  oontonded  that,  according  to 
English  law,  the  8,5001.  covenanted  to  be 
Betued  npon  the  daughter  was  not  in 
satis&ction  of  the  shiure  of  the  residue 
given  her  by  the  wilL    They  cited 

Okichaker   v.   Coventry,  36   Law  J. 
Bep.  (n.8.)  Ghano.  673  ;  8.  c.  Law 
Bep.  2  E.  A;  I.  App.  71 ; 
Dawson  r.  Dawson,  Law  Bep.  4  Eq. 

504; 
Trimmer  y.  Bot/ne,  7  Ves.  508  ; 
Cooper  v.  Maodonald,  42  Law  J.  Bep. 
(h.s.)  Chano.  533  ;  s.  c.  Law  Bep. 
16  Eq.  258. 

Biooir,  y.G.  (withont  calling  npon 
the  oonnael  for  the  defence),  said — In 
my  opinicn  the  docnment  is  sufficiently 
clear  in  itself,  bat  if  it  were  not,  it  is 
entirely  covered  by  the  decisions  that 
have  wen  referred  to.  I  think  the  case 
of  Dawson  v.  Dawson,  Trimmer  v.  Bayne, 
and  the  last  case  which  was  before  the 
present  Ijord  Chancellor  of  Cooper  y. 
iiaedorudd,  have  entirelv  covered  and 
decided  the  point  which  has  been  raised. 
Upon  the  aathoriiy  of  those  cases,  not 
to  aay  that  there  are  others  which  might 
have  been  referred  to  of  equal  value,  I 
think  that  botii  the  sum  advanced  to 
the  son  and  the  sum  settled  upon  the 
dan^ter  must  be  brought  into  hotchpot 
in  order  to  ascertain  tiseir  interests  in 
the  residua 


Solidton — Mr.  John  Hotaoaf,  for  the  plaintiffi ; 
Hhds.  Monckton  &  Co.,  for  the  defenoant. 


sondL  estate  only  has  been  taiken  out  by  an- 
other creditor  which  is  returnable  before  the 
cause  can  be  heard  as  a  short  cause,  the  Court 
will,  urith  the  consent  of  all  parties  to  the 
cause,  make  an  immediate  administration 
decree  on  motion  without  requiring  the  cause 
to  be  in  the  paper  and  heard  as  a  short 
cause. 

Semble,  the  rule  is  thesamie  even  if  the 
summons  is  for  the  administraiion  of  the 
real  as  well  as  the  personal  estate. 

This  was  a  suit  by  a  creditor  for  the 
administration  of  the  real  and  personal 
estate  of  a  testator,  Charles  Hampton. 
A  summons  for  a  similar  purpose  had 
been  taken  out  by  uiother  creditor,  which 
would  be  returnable  before  the  earliest 
time  at  which  the  present  suit  could  be 
heard  as  a  short  cause,  but  on  the  sum' 
mens  no  decree  for  administration  of  the 
real  estate  could  be  made  under  sec.  47  of 
the  Chancery  Act  (15  4  16  Vict.  c.  86), 
real  estate  not  being  vested  in  trostees. 
Accordingly 

Mr.  O.  0.  Edwards,  for  the  plaintiff, 
now  moved  for  a  common  administration 
decree  on  the  authoritv  of 

Furze  v.  Hennet,  2  De  Gez  A  J.  125. 

Mr.  Bttrgett,  for  the  defendant,  the 
executrix  tmd  universal  legatee  of  the 
testator,  consented  to  the  application. 

Malins,  V.C. — I  never  knew  before 
that  there  was  such  a  practice  as  that  laid 
down  in  Furte  v.  Sennet  (vbi  supra),  but 
on  the  authority  of  that  case,  it  having 
been  decided  by  the  Conrt  of  Appeal, 
there  must  be  a  decree  as  asked  for  (1). 


} 


BOArrOLS  ff.  HAMFTOR. 


Miinrs,  V.C. 
1873. 
Dec  2 

PraeUee— Creditor's  BiU  for  Adminis- 
iration  —  Short  Cause  —  Administraiion 
Summons  by  another  Creditor  returnable 
h^ore  Hearing  of  Cause — Decree  on  Mo- 
tion. 

Where  a  cause  for  the  administration  of 

He  real  and  personal  estate  of  a  testator 

has  been  ttutUnted  by  one  creditor,  and  a 

nmmontfor  the  administraiion  of  the  per' 

Hpv  SsMM,  48.— Chaws, 


Solidton— UecMts.  Dixon,  Wud  ft  Letcbvorth. 


(1)  Malins,  V.C,  made  this  decree  with  con- 
siderable hesitation,  and  it  may  be  mentioned  that 
in  an  unreported  case  of  WilUamtm  y.  Easterby, 
in  1868,  Sir  John  Bomilly,  M.R,  declined  to  follow 
Fura  V.  Hatnet  (kAi  mmra),  though  Wood,  V.C, 
in  WhUt  V.  Lyons  (i  NJEl.  221),  where  the  sum- 
mons was  for  the  administration  of  real  as  well  as 
personial  estate,  did  follow  Fvrze  v.  Sennet  (uU 
nipra). 
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INSinUNCE  COUPANT. 
WTNNK'S  CA8B. 


1873  I  *"*  ^^*   raiTBD  PORTS 

July  81. 
Aug.  4. 

Company  —  ContnbiUory  —  Agreement 
for  Amalgamation — Exchange  of  aharet — 
AppUeaticn  for  Sharee  in  Accordance  with 
Agreement  —  Allotment  —  Variation  be- 
tween the  (too  Parts  of  the  Agreement — 
Faihtre  of  Amalgamtition — Acquiescence. 

An  agreement  was  entered  into  for  a« 
amalgamation  of  the  P.  Company,  limited, 
with  the  U.  Company,  unlimited,  upon  the 
ta-ms  that  the  U.  Company  should  purchase 
the  business  and  property  cf  the  P.  Company 
for  a  sum  of  money,  and  should  issue  to 
shareholders  in  the  P.  Company  shares  in 
the  U.  Company  to  the  same  value  and  urith 
the  same  amount  considered  as  paid  up 
thereon  as  the  shares  previously  held  by 
such  shareholders  tn  the  P.  Company,  and 
should  taJee  upon  itself  and  iudemn^  the 
officers  of  the  P.  Cornpaity  agoMut  aU  the 
debts  and  liabUUies  of  the  P.  Company. 
This  agreement  was  reduced  into  toriUag, 
and  engrossed  in  duplicate  for  the  purpose 
of  one  part  being  exeeuted  by  each  of  the 
two  companies.  Before  eieeeuiing  their  part 
the  U.  Company  vaseried  •»  it,  without 
notice  to  the  P.  Company,  a  ekmse  Umiiing 
the  UahiUty  of  the  U.  Company  under  the 
agreement  to  the  amount  of  its  capital  stock 
and  property.  The  part  eaxciUed  by  the 
P.  Company  contained  no  such  provision. 

W.,  a  paid  up  shareholder  in  the  P. 
Company,  applied  for  100  shares  in  the 
JT.  Company  upon  the  terms  of  the  above 
agreement.  In  reply  he  received  a  letter 
from  a  person  purporting  to  be  the  general 
manager  of  the  jf.  Company,  stating  thai 
the  dbreetors  had  allotted  him  a  certain 
number  of  shares  in  pursuance  of  the  ar- 
rangement between  the  companies,  and  that 
the  amount  to  be  credited  on  such  shares 
would  be  the  proportionate  amount  of  the 
net  assets  of  the  P.  Company.  W.  received 
this  letter  at  the  end  of  August  whilst  absent 
from  home.  In  the  beginning  of  October 
he  came  to  London  and  asked  for  an  expla- 
nation about  the  letter,  but  could  net  learn 
by  whose  aiuthoriiy  ti  was  written.  He  also 
saw  the  chairman  and  solicitor  of  the  U.  Com- 
pany, and  UM  them  that  he  objected  to  take 
the  shares,  when  they  both  assured  him  hie 


name  ^eas  not  on  the  register.  It  turned 
out  that  his  name  had  been  placed  on  the 
register.  On  the  15th  of  October  he  wrote 
to  the  secretary  of  the  company  and  form- 
ally repudiated  the  shares.  In  November 
the  JT.  Company  was  ordered  to  be  wound 
w»  ona  petition  presented  before  W.'s  repu- 
diaiion  of  the  shares: — ^Held,  that  the 
variation  between  the  two  parts  of  the  agree- 
ment for  amalgamation  rendered  it  in- 
voJmI;  that  under  the  eireumstanees  there 
fiHM  no  contract  between  W.  and  the  company 
to  take  the  shares  allotted,  and  that  W.  was 
not  bound  by  acquiescence  or  laches,  and  hie 
name  must  be  removed  from  the  register. 

This  was  an  appeal  by  Mr.  James 
Wynne  from  a  decision  of  Vice-Chancel- 
lor  Baoon  fixing  the  appellant  on  the  list 
of  contribntones  of  the  United  Ports 
Insnrance  Company  in  respect  of  100 
shares. 

In  Jnne,  1869,  negotiations  fbr  an  amal- 
gunaticm  were  ent^ed  into  between  the 
above-mentioned  United  Ports  Company 
and  the  Progress  Assoianoe  Company, 
limited. 

The  United  Ports  Company  was  s 
general  fire  and  life  insnrance  company, 
having  its  capital  divided  into  shares  of 
12.  each,  bat  without  limited  liability.  The 
Progress  Company  was  a  limited  com- 
pany wi<^  similar  objects,  having  its 
capital  divided  into  shares  of  5{.  each. 
The  terms  of  theproposed  amalgamation 
were  that  the  United  Ports  Company 
should  purchase  the  business  and  properiy 
of  the  Progress  Company  for  which  they 
should  pay  12,000{.,  and  should  issue  to 
the  shi^holders  in  the  Progress  Com- 
waj  shares  of  \l.  each  in  the  United  Ports 
Company  to  the  amonnt  of  the  valne  of 
their  shares  in  the  Progress  Company, 
and  credited  with  tiiot  amount  as  paid  up 
thereon;  that  the  purchase  shculd  be 
completed  as  on  {he  8th  of  June,1869,  and 
that  the  United  Ports  Company  should 
&om  that  day  take  upon  itself  the  aebts,  lia- 
bilities and  engagements  of  the  Progress 
Company,  and  should  indemnify  the  di. 
rectors  and  officers  of  the  Progress  Com- 
ramy  against  the  same,  and  that  the 
Progress  Company  should  be  wound  np, 
and  a  committee  appointed  to  oairy  the 
amalgamation  of  tiie  two  companies  into 
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effsct,  and  the  abore  stated  terms  were 
rednoBd  into  vritmg  in  the  shape  of  a 
formal  agreement,  of  which  a  duplicate 
part  was  to  be  execnted  l>7  each  of  the 
oompaaiBB.  Onepart  was  duly  ezeoated 
bf  the  Progress  Ciompany  without  altera> 
turn,  bat  the  United  Forts  Company, 
before  ezeoating  the  other  part,  added  to 
it  a  proriao  to  uie  effect  that  "  the  capital, 
stock  and  properly  of  that  company  shonld 
akme  be  liable  to  answer  and  m^o  good 
aD  claims  and  demands  nnder  or  by  virtue 
ci  that  agreement,  and  that  no  mrector, 
officer,  shareholder  or  member  of  the  com- 
pany should  be  liable  or  chargeable  by 
reason  of  the  agreement  b^ond  the 
amoimt  of  his  or  her  share  of  such  capital 
stock  or  property,  it  beins^  a  part  of  the 
contract  that  the  responsibility  of  the  in- 
dividual  members  should  be  limited  to 
the  amount  unpaid  on  the  shares  held  by 
them  at  the  tune  of  such  claim  or  de- 
maad."  The  fact  of  jthis  provision  having 
been  added  by  the  ITnited  Ports  Company 
to  the  part  of  the  agreement  executed  by 
them  was  not  communicated  to  the  Pro- 
gress Company,  and  although  the  part  so 
ezacnted  was  delivered  to  them,  it  ap^ 
peered  that  they  did  not  know  of  the 
discrepancy  between  the  two  parts  until 
it  was  discovered  during  the  progress  of 
this  case. 

At  an  extraordinary  general  meeting  of 
the  shareholders  of  the  Progress  Com- 
pany, hdd  on  the  24th  of  June,  1869,  the 
agreement  between  the  two  companies  was 
confirmed,  and  a  resolution  passed  to  wind 
np  the  Progress  Company  voluntarily. 
Befiore  this  a  petition  had  been  presented 
fat  the  oompalsory  winding  upof  the  com- 
pany, and  an  order  to  that  eJBTeet  was  made 
on  the  26th  of  June.  Subsequently,  how- 
ever, on  the  30th  of  July,  a  voluntaTy 
winding  no  under  supervision  was  snbsti- 
tnted  for  the  oompulscnywinding  up. 

TbB  appellant,  Mr.  Wynne,  was  the 
holder  <tt  twenty  fully  paid  up  ol.  shares 
in,  and  a  director  of,  the  Prc^press  Com- 
pany. 

On  the  27ih  of  July,  1869,  he  filled  up 
and  finrwarded  to  the  Secretary  of  the 
United  Ports  Company  a  printed  form  of 

Splioation  for  100  sluures  of  11.  each  in 
it  oompaoy.      Such  form  was  as  fol- 
lows— 


"  Progress  Assurance  Companv,  Limited. 
"  Amalgamated  with  the  United  Porte  and 
GenettJ  Assurance  Company. 

"  To  the  Directors  of  the  United  Ports 
and  General  Insurance  Company. 

"  In  accordance  with  the  terms  of  the 
agreement  for  amalgamation  between  the 
above  companies,  and  confirmed  by  a 
general  meeting  of  shareholders  of  the 
Progress  Assurance  Company,  limited, 
held  on,the  24th  of  June,  1869, 1  hereby 
request  that  you  will  allot  me  .  .  .  shares 
in  the  United  Ports,  &e.,  Company,  cre- 
dited with  £  thereon,  in  exchange 
for  .  .  .  shares  held  by  me  in  the  Pro- 
gress Assurance  Company,  upon  which 
the  sum  of  £  has  been  paid,  the 
scrip  certificates  for  which  are  herein  en- 
closed." 

On  the  29th  of  July  Mr.  Wynne  wrote 
to  the  secretary  of  the  United  Ports  Com- 
pany as  follows  —  "Dear  Sir, — In  my 
letter  of  Tuesday  last,  enclosing  to  you 
and  to  the  committee  the  scrip  certificate 
of  my  twenty  shares  in  the  Progress 
Assurance  Company,  I  omitted  to  request, 
as  I  intended,  that  the  committee  would 
not  place  my  letter  to  the  directors  of  the 
United  Ports  Company  in  thdr  hands 
until  such  time  as  the  compulsory  wind- 
ing up  of  the  Pro^ss  Company  shall 
have  been  changed  mto  a  voluntary  wind- 
ing up,  and  all  impediments  in  the  way 
of  the  amalmmation  of  the  two  companies 
removed.  If,  as  I  suppose,  you  shall  re- 
ceive this  before  the  committee  have 
forwarded  my  letter  to  the  directors  of 
the  United  Ports  Company,  I  request  that 
they  may  retain  it  until  the  arrangements 
shall  be  in  such  a  state  by  the  removal  of 
all  impediments  as  that  the  amalgama- 
tion of  the  companies  can  certainly  be 
effected," 

It  appeared  hy  the  minutes  of  a  meeting 
of  directors  of  the  United  Ports  Company, 
held  on  the  8rd  of  August,  1869  (but 
which  minutes  were  never  signed  by  any 
one  as  chairman),  that  100  shares  were  at 
that  meeting  allotted  to  Mr.  Wynne,  and 
his  name  was  placed  on  the  register  as 
the  holder  of  100  shares. 

On  the  7th  of  August  the  following 
letter  of  allotment  was  sent  to  Mr.  Wynne 
from  the  office  of  the  United  Ports 
Company — 
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"Sir,  — The  directors  of  the  United 
Ports,  &o.,  Company  have  allotted  you  100 
shares  in  parsnance  of  an  arrangement 
with  the  directors  of  the  Progress  Aasur- 
ance  Company  and  United  Ports,  4c., 
Company  for  a  transfer  of  the  former  to 
the  latter  company,  and  have  entered  your 
name  in  the  registry  of  members  of  the 
United  Ports,  &c.,  Company  as  a  member 
of  the  company  in  respect  of  sach  shares. 
The  amount  to  be  credited  on  sach  shares 
wiU  be  the  proportionate  amount  of  the 
net  assets  of  the  Progress  Assurance 
Company,  Limited.  Certificates  for  such 
shares  mil  be  issued  in  exchange  for  this 
allotment  letter  when  requested  in  writing 
BO  to  do." 

This  letter  was  signed  by  a  Mr.  Ley- 
land  as  "  General  Manager"  of  the  United 
Ports  Company,  but  in  fact  Mr.  Ley  land 
was  not  the  general  manager  of  the  com- 
pany,  and  it  was  not  proved  by  whose 
anthority  it  had  been  sent.  Mr.  Wynne 
being  absent  &om  home  did  not  receive 
this  letter  until  the  end  of  August.  On 
the  Slst  of  Angnst  he  wrote  to  Mr.  Ley- 
land,  as  representing  the  United  Ports 
Company,  a  letter,  enclosing  a  copy  of  an 
account  of  sums  for  disbursements,  pro- 
fessional charges  and  director's  fees  due 
to  him  from  the  Progress  Company,  and 
asking  for  a  payment  on  account  thereof 
but  not  referring  in  any  way  to  the  letter 
of  allotment. 

In  the  beginning  of  October,  1869,  Mr. 
Wyime  came  to  London  and  called  upon 
Mr.  Leyland,  and  asked  for  an  explana- 
tion about  the  letter  of  August  7th,  which 
Mr.  Leyland  was  unable  to  give  him.  He 
also  saw  the  chairman  and  solicitor  of  the 
United  Poirts  Company,  both  of  whom  in- 
formed him  that  his  name  was  not  on  the 
register  of  that  company.  On  the  15th 
of  October  he  wrote  to  the  secretary  of 
the  United  Ports  Company  formally  re- 
pudiating the  shares  as  having  been 
allotted  in  a  manner  contrary  to  the 
agreement. 

On  the  9th  of  November,  1869,  an  order 
was  made  upon  a  petition  presented  on 
the  7th  of  the  previous  month  for  winding 
np  the  United  Porta  Company.  In  the 
winding  up  of  that  company  the  yice« 
Chancellor  held  that  Mr.  Wynne  ought 
to  be  settled  on  the  list  of  contributoiies 


for  100  shares.     From  that  order  Mr. 
Wynne  now  appealed. 

Mr.  Jackaon  and  Mr.  Oraham  Hastings, 
for  the  appellant,  Mr.  Wynne. — ^There 
was  never  any  binding  agreement  by 
Wynne  to  take  the  shares.  He  applied 
for  the  shares  "  only  in  accordance  with 
the  terms  of  the  agreement  for  amalga- 
3atiation."  The  amalgamation  £Euled  and 
its  terms  coxdd  not  be  carried  out,  there- 
fore he  was  not  a  contributory — 

Br.  Bougan's  Ocue,  42  Law  J.  Bep. 

(n.s.)  Chanc.  460 ;  s.  o.  Law  Bep. 

8  Chanc.  540. 
There  was  not  even  a  valid  agreement 
for  the  amalgamation.  The  variation  be- 
tween the  two  parts  of  the  agreement 
executed  by  the  two  companies  respec- 
tively was  ratal  to  its  existence. 

The  fiftot  that  Mr.  Wynne's  name  was 
on  the  register  of  shareholders  in  the 
United  Ports  Company  did  not  fix  him  as 
a  shareholder  if  he  had  never  agreed  to 
become  one.  His  repudiation  of  the  shares 
was,  under  the  circumstances,  sufficient 
to  relieve  him  from  all  liability  in  respect 
of  them — 

In  re  the  Monarch  Inawnmce  Gom- 

rny;   Oorrisgen's  Case,  42  Law 
Bep.  (n.s.)   Chanc.  864 ;  s.  o. 
Law  Bep.  8  Chanc.  507. 
There  was  also  a  want  of  snfficient  evi- 
dence of  any  proper  allotment  of  these 
shores  having  ever  been  made  to  Wynne. 
There  was  no  proof  that  Leyland  was 
authorised  to  sign  the  letter  of  allotment. 
Mr.  Amphlett  and  Mr.  Brooksbank,  for 
the  official  liquidator  of  the  United  Ports 
Company. — ^Mr.  Wynne  applied  for  iheae 
shares,  they  were  duly  allotted  to  him,  his 
name  was  phced  on  the  register  in  respect 
of  them,  and  he  had  never  taken  any 
proceedings  to  have  his  name  taken  off. 
Although  Wyime,  as  between  himself  and 
the  company,  might  have  a  good  case  to 
be  relieved  m>m  fiability,  yet  he  was  liable 
as  between  himself  and  the  creditors  of 
the  company.    There  had  been  no  snffi- 
cient repuduition  l>y  him  of  these  shares— 
Ocuees  v.  Twqvand,  36  Law  J.  Bep. 
(n.8.)  Chanc.  949 ;  s.  c.  Law  Bep. 
2  E.  &  I.  App.  325  ; 
Mare's  Oase,  Iaw  Bep.  4  Chanc.  503 ; 
Staee  and  WortVa  Oaae,  Law  Bep.  4 
Chanc.  682 ; 
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Louorence's  Case,   36  Law    J.   Kep. 
(n.s.)  Chanc.  490 ;  8.  c.  Law  Rep. 
2  Chanc.  412  ; 
Kincaid's  Case,  36  Law  J.  Eep.  (n.s.) 
Chanc.  499;   s.  c.   Law  Rep.    2 
Chanc.  412 ; 
In  re  tJie  Ports  Insurance  Company ; 
PerreWs  Case,   42   Law   J.  Rep. 
(tl.B^  Chanc,  305 ;  b.  c.  Law  Rep. 
15  Eq.  250 ; 
Black,    Hawthorn  ^- Co.'s  Case,  42 
Law  J.  Rep.  (n.s.)  Chaoc.  404; 
B.  c.  Law  Rep.  8  Chanc.  254. 
The  application  by  Mr.  Wynne  shewed 
that  he  was  aware  the  amalgamation  was 
incomplete. 
No  reply  was  called  for. 

LoBD  JuSTiCB  Jakes  said,  —  In  this 
case  I  am  of  opinion  that  the  decision 
of  the  Vice- Chancellor  cannot  be  sus- 
tained. One  material  &ct  has  been  added 
to  the  materials  before  the  Vice-Chan- 
cellor. It  is  made  oat  beyond  all  qnestion 
that  there  never  was  any  amalgamation 
between  the  two  companies  at  all.  What 
i^ppears  is  this,  that  the  parties — the 
managing  persons — the  directors  of  the 
one  company  and  the  directors  of  the  other 
—had  had  preliminary  negotiations  and  a 
preliminary  agreement  for  amalgamation ; 
hot  when  ihe  docnments  como  to  be  pro- 
duced there  is  this  most  extraordinary 
tiling,  which  I  neyer  saw  before,  there  is 
the  docnment  nnder  the  seal  of  the  one 
company  which  is  substantially  different 
from  the  docnment  under  the  seal  of  the 
otiier  company,  which  were^opposed  to  be 
the  two  parts  of  the  same  agreement.  In 
one  agreement  there  is  an  nnqnalified 
oorenant  by  the  pnrchasing  company, 
which,  when  yon  come  to  look  at  the  deed 
ezecated  by  the  purchasing  company,  is  a 
very  different  thing,  limited  to  the  assets 
of  the  company.  It  is  impossible  to  say 
that  those  two  docnments  can  be  parts  of 
one  agreement,  for  the  two  things  are  in- 
oonsistent.  Therefore  there  never  was  in 
fitct  the  amalgamation  which  was  the 
hasis  of  the  whole  of  the  arrangements 
between  the  parties. 

Now,  in  starting  with  that,  that  there 
was  no  amalgamation,  Mr.  Wynne  writes 
a  letter  on  the  footing  of  the  amalgama- 
tion which  he  supposes  about  to  be  efftoted, 


or  to  have  been  effected.  Now,  if  in 
answer  to  that  letter  there  had  been  a 
simple  assent  to  the  terms — ^if  he  had  said, 
having  regard  to  the  amalgamation,  "  I 
apply  for  so  many  shares,"  and  the  com- 
pany had  allotted  him  so  many  shares, 
ve:y  probably  he  might  have  found  him- 
self fixed  with  the  shares,  because,  al- 
though the  amalgamation  was  the  motive 
cause,  if  he  had  applied  for  shares  and 
the  shares  had  been  allotted  to  him,  and 
his  name  entered  on  the  regieter,  and  he 
had  been  found  on  the  register  at  tbo 
winding  up,  he  would  possibly  have  been 
in  the  same  position  as  another  person 
who  has  applied  for  shares  and  had  them 
allotted  to  him,  and  been  registered  with 
his  consent.  But  what  occurred  was 
this,  he  writes  a  letter  proposing  to  have 
shares  allotted  to  him  on  certain  terms, 
the  terms  being  very  material  indeed  to 
him,  viz.,  that  he  shall  have  ipaid  up  shares 
allotted  to  him  in  consideration  of  shares 
in  another  company.  Well,  the  answer  to 
that,  written  nobody  knows  how,  by  whoso 
authority,  nnder  what  circumstances,  is 
a  letter  written  containing  a  totally  dif- 
ferent bargain,  saying,  "  the  company  has 
allotted  shares  to  yon — bo  many  shares— 
and  yon  will  be  credited  with  a  proportion 
of  the  assets  as  they  come  in  from  the  old 
company  which  you  have  been  proposing 
to  amalgamate  with  ours."  Those  arevery 
different  terms.  It  is  not  contended  that 
if  the  case  had  stood  on  those  two  letters, 
there  would  have  been  any  agreement. 
But  this  is  said,  "  the  second  letter  went 
on  to  say — *We  have  put  yon  on 
the  register  on  those  terms,'  and  Mr. 
Wynne  having  received  this  letter,  so  far 
acquiesced,  so  fiur  abstained  &om  object- 
ing to  it,  that  he  must  be  considered  to 
have  entered  into  an  implied  agreement 
to  accept  the  shares  on  the  terms  con- 
tained in  that  letter."  Well,  the  fact  was 
this  :  this  gentleman  seems  to  have  been 
a  lawyer ;  it  was  the  long  vacation,  and 
he  was  yachting ;  and  happening  to  put 
into  Dublin  at  we  end  of  August,  he  re- 
ceived this  letter.  Nothing  farther  was 
done  by  him  except  that  he  wrote  for 
something  due  to  him  from  the  company 
about  to  be  amalgainated,  and  he  wrote 
to  the  same  person  firom  whom  he  had 
received  the  oommnnication,  merely  ap- 
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plying  for  fhe  debt  alleged  to  be  dae. 
There  was  nothing  farther — no  certificate 
of  shares  was  ever  received  by  him,  he 
never  attended  any  meeting  and  never  did 
any  act.  He  came  to  town  in  the  month 
of  October,  and  went  to  the  office,  to  tbe 
authorities  there,  and  said,  "  I  entirely  re- 
pudiate this;"  and  he  goes  to  the  chair- 
man, and  to  the  attorney,  and  he  is  assured 
by  one  or  both  of  them  that  his  name  is 
not  on  the  register  of  shareholders.  It 
appears  to  me  it  would  be  carrying  the 
doctrine  of  acquiescence  to  a  very  extrava- 
gant length  to  say  that  a  man  htua  not  got, 
between  the  end  of  August  and  the  be- 
ginning of  October,  to  consider  whether 
he  will  become  a  member  in  a  comptmy 
on  terms  which  he  would  have  refosed  at 
once  if  his  other  occupations  in  yachting 
had  not  prevented  him  considenog  what 
the  letter  was.  Therefore  he  is  not  pre- 
vented from  saying,  "Those  two  letters  of 
application  and  allotment  do  not  consti- 
tute an  agreement,  and  I  was  in  October 
in  sufficient  time  to  say  I  won't  accept 
the  terms  on  which  you  say  you  have 
allotted  the  shares  to  me." 

I  am  of  opinion  that  there  never  was 
any  agreement  between  these  parties, 
either  enressly  or  by  imphcation  from 
the  conduct  and  acquiescence  of  the 
parties.  I  am  therefore  of  opinion  that 
the  order  of  the  Vice- Chancellor  must  be 
discharged. 

Lord  Jcsticb  Mellish. — I  am  of  the 
same  opinion.  In  the  first  place,  I  en- 
tirely ag^ree  that  there  was  no  binding 
agreement  for  amalgamation  between 
these  two  companies.  That  agreement,  I 
apprehend,  ought  to  be  and  was  intended 
indeed  to  be  by  deed.  It  may  be  the 
shareholders  of  both  companies  agreed  to 
it,  but  the  efiect  of  their  agreement  was 
simply  to  give  anthorily  to  the  directors 
to  make  an  agreement  for  amalgamation 
between  the  companies  under  the  seals  of 
the  two  companies,  and  that  was  mani- 
festly necessary,  because  of  course,  if  the 
assets  of  the  Progress  Company  were  to  be 
handed  over  to  the  United  Ports  Company, 
it  was  the  very  essence  of  the  agreement 
that  the  Progress  Company  should  have  a 
covenant  from  the  United  Forts  that  th^ 
would  pay  the  whole  of  their  debts.  Well, 
tben,danng  the  negotiationB  for  the  amal- 


gamation it  does  not  appear  that  anything 
was  said  about  there  being  any  limitation 
of  the  covenant  of  the  United  Ports,  bat 
the  terms  having  been  arranged,  and  the 
indenture  drawn  without  any  clause 
limiting  the  agreement,  there  being  two 
ptrts  of  it  to  be  executed,  the  Progress 
Company  execute  thar  part,  by  miic^ 
they  transfer  their  assets  to  the  United 
Ports,  professing  to  have  in  the  part 
which  th^  execute  an  unlimited  covenant 
from  the  United  Porta  Company  to  pay 
their  debts,  and  to  perform  the  agreement. 
But  the  United  Ports  Company,  having 
the  other  part  of  the  agreement  before 
they  execute  it,  insert  a  clause  or  proviso 
which  has  the  effect  of  limiting  their  lia- 
bility to  the  amount  of  their  capital  stock 
and  shares.  The  oidy  question  is,  what 
is  the  effect  of  that  in  point  of  law  ?  I 
am  not  aware  that  that  point  has  ever 
been  raised.  I  have  never  met  a  case 
where  there  was  that  variation  between 
the  two  parts  of  a  deed.  But  in  mercan* 
tUe  cases  a  variation  between  bought  and 
sold  notes  is  a  matter  that  has  often  oc- 
curred, and  the  result  of  it  always  is  that 
there  is  no  contract ;  and  it  may  be  that 
both  parties,  after  they  have  entered  into 
an  agreement  by  bought  and  sold  notes, 
have  to  a  considerable  extent  acted  upon 
the  agreement,  but  even  though  th^  luive 
done  that,  unless  you  can  find  out  from 
their  acting  which  of  the  two  agreements, 
viz.,  whetner  the  agreement  on  the 
"  bought "  note,  or  the  agreement  on  the 
"  sold  "  note,  is  the  one  on  which  they 
are  acting ;  if  they  vary  you  cannot  make 
a  confirmation  of  the  agreement.  Well 
so  it  is  here.  Even  assuming  that  they 
could  be  bound  (of  which  I  have  great 
doubt)  without  a  contract  under  aeaf,  yet 
in  order  that  it  may  be  oonfirmed  hy 
being  acted  upon  afterwards,  there  must 
be  something  to  shew  whether  they  were 
acting  on  the  pturt  of  the  indenture  which 
was  executed  by  the  United  Ports  Con- 
pany,  or  the  part  which  was  ezecated  by 
the  Progress  Company.  And  I  do  not 
see  that  there  is  anythmg  at  all  by  which 
it  is  possible  to  discover  on  which  of  those 
two  parts  thmr  were  acting.  So  that  if 
there  was  held  to  be  a  binding  agreement 
between  the  two  companies,  it  would  be 
impossible  to  discover  whether  the  United 
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Foris  are  only  liable  out  of  their  capital 
Btodc  and  fonds,  or  whether  they  are 
bound  absolately  as  an  unlimited  company, 
in  which  case  the  Progress  Company 
might  compel  all  the  shareholders  to  pay. 
The  only  result  of  that  is  that  there  is  no 
i^ireement  at  alL 

Well,  tiien,  there  being  no  amalgama- 
iioii,  an  iq>plioation  is  made  by  Mr. 
Wynne  for  shares  m  the  company  in  ac< 
ooidanoe  with  the  amalgamation.  No 
doubt  he  made  that  under  the  mistaken 
mppositicm  that  there  was  an  amalgama- 
tion, when  in  &ct  there  was  not.  Then 
the  irr^nlarities  are  most  surprising. 
In  (he  first  place  when  they  try  to  give 
in  eridenoe  the  resolution  of  allotment, 
it  torus  oat  that  it  is  not  signed,  and 
tberefiore  you  cannot  give  the  particular 
evidence  yrbioh  is  pointed  out  by  the  Act 
of  Purliajnent  of  the  resolution  of  allot- 
ment  (Companies  Act,  1862,  sec.  67). 
Hen  there  is  nobody  can  be  firand  who 
was  present  at  that  meeting,  so  that  the 
aUettamt  cannot  be  proved  incidentally. 
Then  the  nert  thing  is  to  prove  the  notice 
of  the  idlotment.  That  notice  is  sent 
Bgned  hv  a  person  who  appears  to  have 
retj  littla  oonneotion  with  the  company, 
and  containing  terms  totally  different 
from  the  terms  upon  which  Sir.  Wynne 
had  ofiered  to  take  shares,  and  though  it 
refers  to  the  agreement  for  amalgamation, 
yet  states  terms  which  are  most  materially 
di£brent  from  the  amalgamation,  because 
aooording  to  theamalgaraationMr.  Wynne 
having  been  a  shareholder  in  -a  limited 
company  with  paid-np  shares,  and  there- 
fore liable  for  nothmg,  was  to  receive 
paid-np  shares  to  a  similar  amount,  it  is 
true,  in  an  unlimited  company,  but  never- 
theless in  a  company  which  in  all  its 
ocnfaacts  inserted  a  clause  that  it  was 
only  liable  to  pay  out  of  the  capital 
stock  and  shares,  the  practical  effect  of 
whi<d»  would  be  that  he  would  be  very 
newly  in  the  same  position  as  a  share- 
holdCT  whose  shares  were  folly  paid  up 
in  a  limited  company,  though  not  pre- 
cisely the  same,  because  he  would  still 
be  liable  to  the  costs  of  the  amalgama- 
tkm  and  any  incidented  debts  not  cover- 
ed by  that  agreement.  Well,  then,  an 
answer  is  sent  which  states  that  they  have 
•Baited  the  shaies,  but  then  states  merely 


that  he  is  to  be  credited  his  proportion  of 
the  assets  of  the  Progress  Company. 
Well  now  we  know  what  the  result  of 
that  would  be.  Some  portion  of  the 
assets  have  been  handed  over,  and  some 
portion  of  the  liabilities  paid,  and  I  think 
it  was  said  there  was  A  l»lance  of  21.  one 
way  or  the  other ;  and  the  rest  cannot,  as 
it  appears  to  me  from  this  difference  in 
the  deed,  be  carried  out  at  all,  so  that  the 
practical  result  would  be  that  Mr.  Wynne 
would  be  a  shareholder  in  an  unlimited 
company  without  anything  paid  at  all. 
That  is  the  effect  if  he  is  held  to  be  a 
shareholder  at  all.  Now  the  Act  of 
Parliament  says  to  constitute  him  a  share- 
holder a  man  must  have  agreed  to  become 
a  member  of  the  company,  and  to  have 
been  put  on  the  register.  Well,  the  re- 
sult of  the  evidence  is  that  there  is  no 
amalgamation,  neither  is  there  any  agree- 
ment between  him  and  the  United  Ports 
Company.  There  is  an  offer,  and  no  ac- 
ceptance of  that  offer,  but  a  letter  written 
by  a  person  who  seems  to  have  had  no 
authority  to  write  it,  pretending  to  make 
an  acceptance  on  different  terms.  And 
the  whole  case  that  can  be  put  against 
him  is  that  he  vras  told  he  was  on  the 
register,  and  he  did  not  object  to  that  in 
time.  I  do  not  think  it  necessary  to  lay 
down  in  this  case  that  if  a  man  is  told 
he  is  on  the  register,  when  he  never  made 
any  offer  at  all,  and  never  sent  any  pro- 
posal, he  need  not  answer  that.  Ira  man 
has  made  a  proposal  of  some  sort  or  kind, 
and  knows  there  is  some  mistake,  pos- 
sibly it  is  his  business  to  take  some  step. 
But  one  has  to  look  at  all  the  circum- 
stances of  the  case.  Well,  Mr.  Wynne 
was  away  for  the  long  vacation,  he  was 
yachting,  and  he  had  got  this  letter.  He 
could  not  very  well  have  taken  any  im- 
mediate steps,  for  the  Courts  were  not 
open.  I  do  not  know  whether  the  vaca- 
tion Judge  would  have  entertained  a 
summons  to  take  him  off  the  register  ;  I 
do  not  suppose  he  would.  But  very  soon 
after  his  vacation  is  over  he  comes  up  to 
town.  He  did  not  receive  the  letter 
apparently  until  the  end  of  August,  though 
it  was  written  on  the  7th,  and  he  made 
an  application  tolerably  early  in  October, 
and  I  do  not  believe  that  any  creditors 
really  had  been  prejudiced  in  the  interval, 
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and  before  the  winding  up  he  did  make 
bis  objection.  It  was  not  as  if  it  was  a 
voidable  contract  and  he  was  voidiag  it. 
There  is  a  very  distinct  difference  be- 
tween a  voidable  contract  capable  of  being 
voided,  and  a  void  contract  which  is 
capable  so  far  of  being  afiB.rmed.  Here 
there  is  no  contract  at  all,  and  the  most 
you  can  say  is  that  ho  has  notice  that 
they  are  going  to  treat  him  as  a  share- 
holder, and  by  not  objecting  to  it  he  has 
ratified  and  assented  to  it.  In  my 
opinion,  under  these  oircomstances,  we 
are  justified  in  holding  that  he  has  not 
assented  to  it,  and  the  order  of  the  Vice- 
Chancellor  must  be  reversed. 


Solicitors — Hessra.  Woodrooffo  &  Plaskitt,  for 
Mr.  Wynne ;  Mr.  A.  Pulbrook,  for  the  official 
liquiilator. 


Hall,  V.C.  "| 
1873.        ^1 
Deo.  18.     J 

Practice — Order  Bth  February,  1861,  r. 
19  —  Witness  —  Oross-examination  —  Ex- 
penses. 

The  party  called  upon  to  produce  his 
witness  for  cross-examiiwiion  by  the  op- 
posite party  in  the  cause,  must,  in  the  first 
instance,  pay  the  expenses  of  the  witness's 
production. 

Motion.  The  real  question  in  this  case 
was,  who  ought  to  bear  the  expense  of  pro- 
ducing a  wi&ess  for  cross-examination  ? 

By  the  15th  and  16th  Vict.  o.  86,  s.  88, 
it  was  provided,  inter  alia,  that  any 
witness  who  had  made  an  affidavit,  filed 
by  any  party  to  a  cause,  should  be  subject 
to  oial  cross-examination.  .  .  .    by,   or 

before,   an  examiner and  after 

such  cross-examination  might  be  re-eza^ 
mined  by  or  on  the  part  of  the  party  by 
whom  such  affidavit  was  filed,  and  such 
witness  should  be  bound  to  attend  before 
such  examiner  to  be  so  cross-examined 
and  re-examined,  upon  receiving  due  and 
proper  notice,  and  payment  of  his  reason- 
able expenses,  in  like  manner  as  if  h^  had 


been  duly  served  with  a  writ  of  subpcena 
ad  testificandum  before  such  exammer ; 
and  tho  expenses  attending  such  cross- 
examination  and  re-examination  shonld.be 
paid  by  the  parties  respectively  in  h'ke 
manner  as  if  the  witness  so  to  be  cross- 
examined  were  the  witness  "  of  the  party 
cross-examining,"  and  should  be  deemed 
costs  in  the  cause  of  such  parties  respec- 
tively, unless  the  Court  should  think  fit 
otherwise  and  direct. 

But  by  the  order  6th  February,  1861, 
Rule  19,  it  is  provided,  inier  aUa,  as 
follows,  viz.,  that  where  in  "  any  cause 
or  matter  a  party  has  filed  an  affidavit. 
.  .  .  any  opposite  party  desiring  to  cross- 
examine.  .  .  .  the  wibiess,  shtJl  not  be 
obliged  to  procure  the  attendance  of 
such.  .  .  .  witness  for  cross-examina- 
tion ....  before  the  examiner,  but  any 
such  opposite  party  may  serve  upon  the 
party  by  whom  such  affidavit  has  been 
filed  ....  or  his  solicitor,  a  notice  in 
writing  requiring  the  production  of  snoh 
....  witness  for  cross-examination  be- 
fore the  examiner  ....  and  unless  such. 
....  witness  be  produced  accordingly, 
such  affidavit ....  shall  not  be  nsed  as 
evidence  unless  by  the  special  leave  of 
the  Court.     The  party  producing  such 

witness    shall    be     entitled     to 

demand  the  expenses  thereof^  in  the  first 
instance,  &om  the  party  requiring  sacU 
production,  but  such  expenses  shtdl  ulti- 
mately  he  borne  as  the  Court  shall  direct." 

The  material  facts  of  the  case  as  stated 
in  an  affidavit  of  a  clerk  to  the  plaintiff's 
solicitor,  were  these :  The  plaintiff  gave 
the  defendant  notice  that  heintendedto  use 
certain  affidavits  on  the  motion  for  a  decreo 
in  the  cause.  Among  those  affidavits 
was  one  made  by  Frederick  Oliver,  of  7, 
Hogarth  Terrace,  Paxton  Road,  Chiswick, 
in  the  county  of  Middlesex,surveyor,whiclI 
was  sworn  and  filed  on  the  9th  Jannaxy, 
1872.  The  defendant  filed  affidavits  m 
opposition;  and  the  plaintiff  then  filed, 
farther  affidavits  in  reply.  Among  those 
were  another  affidavit  of  Frederick  Oliver, 
sworn  and  filed  on  the  23rd  April,  1872, 
atad  an  affidavit  made  ^  Francis  James 
Field,  of  No.  5,  Sumner  Road,  Croydon,  in. 
the  county  of  Surrey,  builder,  wmch  was 
sworn  on  the  22nd,  and  filed  on  the  23rd. 
April,  1872.    Notice  was  dnl^  given  b^ 
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tiie  defendant's  solicitor  of  the  defen- 
duit's  intention  to  cross-examine  all 
ilie  plaintiff's  witnesses.  The  24th  May, 
1873,  was  then  fixed  npon  for  the 
pnrpoee ;  bnt  afterwards  the  6th  Jane 
wag  appointed  as  the  day.  The  plaintiff's 
solicitor  having  then  received  the  doe 
notice,  proceeded  to  get  his  witnesses 
ready  for  the  cross-examination  before  the 
eiaminer ;  bat  in  doing  so,  he  fonnd  that 
Field  had  been  for  some  months  pre- 
TioDsly  resident  in  Kansas,  in  the  United 
States  of  America,  and  oonld  not  possibly 
lie  produced  in  proper  time.  Oliver  also, 
atthongh  in  this  conntry,  could  not  be 
found.  The  plaintiff's  solicitor,  however, 
attended  the  examination  on  the  5th  June 
(the  day  ultimately  agreed  on)  with  the 
oilier  witnesses.  He  then  stated  that  if 
fortiier  time  was  allowed  him  he  would 
be  able  to  produce  both  Field  and  Oliver; 
and  said  he  would  bring  over  Field  from 
America,  "  npon  the  payment  of  the  rea- 
sonable expenses  of  so  producing  him." 
The  plaintiff's  other  witnesses  were  then 
cross-examined.  The  defendant  did  not 
obtain  any  extension  of  the  time  for  the 
cross-examination,  and  the  plaintiff's 
Klicitor  thereupon  wrote  to  the  de- 
fendant's, asking  whether  the  cross-exa- 
mination of  Field  and  Oliver  was  aban- 
doned P  stating  ihe  plaintiff's  desire  to  set 
down  the  cause  for  hearing  on  the  motion 
tar  a  decree  ;  and  asking,  if  Field  was  to 
be  produced  {row.  America,  for  time  for 
his  production,  and  at  least  501.  to  bring 
Um  to  tills  conntry.  In  reply  to  that,  the 
defendant's  solicitor  on  the  7th  November, 
1873,  wrote  to  say  {inter  alia)  that  the 
CRMB-examination  was  not  abandoned; 
and  that,  so  £ar  as  related  to  the  witness 
F.  J.  Field,  the  correct  interpretation  of 
the  order  of  5th  February,  1861,  was  that 
the  plaintiff  mnst  produce  him  for  cross- 
examination  before  either  he,  or  the  plain- 
tiff oonld  ask  for  his  expenses  ;  but  that 
upon  his  prodnction  for  the  cross-exami- 
nation  the  defendant's  solicitor  would  be 
prepared  to  pay  what  he  was  entitled  to. 
To  that  letter  the  plaintiff's  solicitor  duly 
i^Ked,  accepting  ihe  undertaking  to' 
pay  Keld's  costs ;  bnt  asking  the  defendant 
to  obtain  farther  reasonable  time  for  his 
prodnction.  The  defendant  took  no  steps 
£>r  that  purpose,  the  plaintiff,  still  ad- 
Haw  axBm,  43.— Courc. 


hered  to  his  view  of  the  order  of  5th 
February,  1861 — and  deeming  the  affida- 
vits of  Field  and  Oliver  to  be  material  to 
his  case,  and  wishing  to  set  the  cause 
down  on  the  motion  for  a  decree, 
now  moved  for  an  order,  directing  that 
on  the  hearing  of  the  motion  for  the 
decree,  and  on  all  other  occasions  in  the 
cause,  the  affidavits  of  Frederick  Oliver, 
sworn  and  filed  respectively  on  the  9th 
January,  1872,  and  the  23rd  April,  1872, 
and  the  affidavit  of  Francis  James  Field 
sworn  on  the  22nd  April,  1872,  and 
filed  on  the  23rd  April,  1872,  might  be 
used  as  evidence  on  behtjf  of  the  plaintiff, 
notwithstanding  that  the  deponents  had 
not  been  produced  for  cross-examination 
before  the  examiner. 

Mr.  Osborne  Morgan  and  Mr.  0.  Browne, 
for  the  plaintiff,  contended  that  the  party 
requiring  the  cross-examination  should 
pay  the  witness's  expenses  "  in  the  first 
instance."     They  referred  to — 

Mwg.  Ch.  AoU  &•  Ord.  [3rd  ed.] ;  186, 

191,  626,  627 ; 
Broeas  v.  Lloyd,  23  Beav.  129  ;  s.  c. 
26  Law  J.  Rep.  (n.s.)  Chanc.  758. 

Mr.  Dickinson  and  Mr,  Begg  were  for 
the  defendant. 

Hai.l,Y.C.,  thought  the  party  produc- 
ing the  witness  for  the  cross-examination 
should  pay  his  costs  in  the  firat  instance. 
Either  mterpretation  of  the  order  of  5th 
February,  1861,  had  ite  inconveniences ; 
bat  the  party  producing  the  witness  was 
presumably  the  party  having  the  domi- 
nion over  him.  The  motion  must  there- 
fore be  refused  with  costs. 


Solicitors— Mr.  Thomas  Wells,  for  the  pluntiff; 
Mr.  Charles  Boberson,  for  the  defendant. 
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COUBTS  OP  CHANCBBT: 


[N.S. 


Ee  THE  UATLOCE  OLD 
BATH  HYDBOPATHIC  COM- 
PANT  (limited).       mat- 

kabd's  case. 


Bacon,  V.C. 

1873. 

July  25. 

Selbobne,  L.G. 

Mellish,  L.J. 

Jaues,  L.J. 

Nov.  19,20. 

Companies  Act,  1862,  s.  23 — Oontribu- 
tory — Set-off — Verbal  Understanding  that 
Shires  were  to  ie  allotted  as  Fayment  for 
Land  sold, 

M.  in  November,  1865,  signed  the  memo- 
randum of  association  for  100  101.  shares, 
and  alleged  that  at  the  time  he  did  so 
there  was  a  verbal  understanding  that  the 
shares  toeie  to  be  paid  for  by  the  con- 
veyance of  certain  land  to  the  company. 
No  ailotment  was  made,  but  M.  acted  as  a 
director,  for  which  a  qualification  of  twenty 
shares  was  required.  Six  months  after  tM 
memorandum,  was  signed,  M.  agreed  to  sell 
and  afterwards  conveyed  the  land  to  the 
company,  and  the  cotisideration  was  stated 
to  be  l.OOOJ. ;  100  shares  were  afterwards 
allotted  to  M.  in  pursuance  of  the  purchase 
as  fully  paid  up  shares.  M.  afterwards  pur- 
chased ten  other  fully  paid  up  shares,  and 
his  name  was/ni  the  register  for  110  shares 
only: — ^Held,  by  one  of  the  Vice-OhaneeU 
lors,  that  in  the  absence  of  any  vmtten  evi- 
dence of  the  understanding  or  agreement, 
the  100  fully  paid  up  shares  aUotted  for 
the  kmd  could  not  be  taken  as  being  the  100 
shares  for  which  M.  signed  the  memoran- 
dum of  ossociaMon,  biU  that  he  must  be  con- 
sidered liable  for  100  shares.  But  upon 
appeal  this^  decision  was  reversed,  and  it 
was  held  that  M.'s  name  ought  not  to  boon 
the  list  for  any  other  than  fully  paid  up 
shares. 

This  was  an  application  by  the  official 
liquidator  that  Mr.  Maynard's  name  might 
be  placed  on  the  list  of  contribatories  of 
the  above  company  for  210  shares ;  110 
shares  were  fally  paid  np,  and  as  to  these 
there  was  no  dispute. 

The  company  was  formed  in  1865  for 
the  purpose  of  purchasing  lands  at  Mat- 
lock  Bath  on  which  to  build  a  Hydro- 
pathic establishment.  It  was  duly  regis- 
tered under  the  Companies  Act,  1862. 
The  capital  consisted  of  25,000{.,  divided 
into  2,500  shares  of  102.  each. 


The  first  of  the  articles  of  association 
provided  that  "  The  business  of  the  com- 
pany shall  be  commenced  although  only  a 
portion  of  the  capital  shall  have  been 
subscribed,  and  all  provisional  contracts 
which  the  promoter  or  promoters,  or  sub- 
scribers of  the  memorandum  of  associa- 
tion, shall  have  entered  into  or  ratified 
with  any  party  or  parties  for  canying  into 
effect  the  objects  of  the  company,  shall  be 
binding  upon  the  company." 

Mr.  Maynard  was  one  of  the  original 
directors,  and  from  the  articles  of  asso- 
ciation it  appeared  that  no  qualification 
was  necessary  for  an  original  director, 
but  by  Article  51  it  was  provided  "  that 
each  future  director  of  the  company  shall, 
at  the  time  of  his  appointment  and  thence- 
forth during  his  continuance  in  office, 
hold  twenty  shares  at  the  least  in  his  own 
right,  and  shall  have  paid  all  calls  due 
thereon." 

By  Articles  57  and  59,  all  the  original 
directors  were  to  retire  at  the  first  ordi- 
nary meeting  after  the  incorporation  of 
the  company,  but  they  were  to  be  eligible 
for  re-election. 

In  May,  1865,  the  Old  Bath  Hotel  at 
Matlock,  with  the  pleasure-grounds  round 
it,  belonged  as  to  part  to  John  Gilbert 
Compton,  John  Hallewell,  Money  Wigram 
and  Maynard  in  undivided  shares,  and  the 
remaining  part  belonged  to  Maynard 
alone.  In  that  month  it  was  arrang^ 
that  this  property  should  be  sold  to  the 
above  company  when  formed,  and  May« 
nard  alleg^  that  he  then  offered  to  accept 
paid  up  shares  in  the  company,  to  the 
extent  of  1,0002.,  in  payment  for  that 
portion  of  the  property  which  belonged 
exclusively  to  hun.  There  was,  however, 
no  written  evidence  to  this  effect. 

The  memorandum  of  association  was 
registered  on  the  29  th  of  STovember,  1865, 
and  Maynard  signed  it  for  100  shares. 
The  company  at  once  entered  into  posses- 
sion of  tho  property,  and,  as  Maynard 
alleged,  upon  the  verbal  understanding 
that  the  part  of  the  property  belonging  to 
Gompton,  Halliwell,  Wig^ram  and  May. 
'nard  jointly,  should  be  purchased  by  ihe 
company  at  the  price  of  3,5002.,  which, 
was  to  be  secured  by  mortgage  of  the 
company's  premises,  and  that  the  part  be. 
longing  to  Maynard  alone  should  be  pniw 
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chased  hy  the  company  for  1,000Z.,  and 
that  ^tptm  the  completion  of  the  pnrdiase 
100  fiuly  paid  up  Glares  shonld  be  allotted 
to  Maynard  in  payment  and  satiaiaotion 
of  the  1,0001.  coming  to  him  alone. 

On  the  Ist  of  March,  1866,  an  agree- 
ment was  made  between  Maynard  and  the 
company,  whereby  Maynard  agreed  to  sell, 
■ad  ihe  company  agreed  to  purchase,  ihe 
property  which,  belonged  to  Maynard 
alone  at  the  price  of  1,0001. 

The  first  ordinary  meeting  of  the  oom- 

E7  was  hdd  on  the  28th  of  March,  1866, 
ynard  was  chairman  and  was  re-elected 
a  director.  In  a  report  of  the  company, 
dated  the  28th  of  March,  1866,  it  was 
stated  "That  the  directors  hare  por- 
diaaed  tiie  Old  Bath  Hotel  property  in 
Ibtlock  Bath  for  tixe  sam  of  4,5002.  on 
advantageous  terms,  the  rendors  having 
■greed  to  accept  1,000Z.,  part  of  the  pnr- 
^ase  money,  in  paid  up  shares  of  the 
company." 

Meetmgs  of  the  company  were  held  on 
the  19th  of  April  and  the  11th  of  May, 
1866,  at  both  of  which  Maynard  was 
preaent. 

The  laikl  was  oouTeyed  to  the  company 
in  May,  1866,  tani  the  consideration  was 
eipcened  to  be  1,0002.  In  the  same 
mmtih  100  fully  paid  up  shares  were 
aOotted  to  Maynard. 

At  a  meeting  of  directors,  held  on  the 
17th  of  April,  1867,  ten  additional  shares 
were  allotted  to  Maynard,  and  for  these 
he  Htid  100{.  in  cash. 

The  ofBcial  liquidator  now  applied  to 
hare  Mr.  Ibynard's  name  fixed  on  the  list 
of  eontribatories  in  respect  of  210  shares, 
namely,  100  shares  for  which  he  had  signed 
the  memorandum  of  association  and  to  be 
dwmed  contributing,  100  shares  which 
he  agreed  to  take  in  1866  as  payment  for 
the  property  sold,  and  the  ten  shares 
aflotted  to  him  in  1867;  the  latter  110 
ahazea  being  admittedly  folly  paid  up. 

The  diief  question  was  whether  the  100 
dtazes  allotted  to  Maynard  in  1866  in 
respect  of  the  property  sold  by  him  to 
the  company  were  in  satisfiiction  of  the 
100  flliares  for  which  he  signed  the  me^ 
Boiaadnm  of  association. 

Menard  filled  three  affidavits  in  support 
of  hia  case,  but  only  in  the  last  of  the 
three  ioaistod  strongly  that  the  verbal 


understanding  was  entered  into  before  the 
memorandum  of  association  was  filed. 
These  affidavits  are,  however,  referred  to 
and  fully  considered  in  the  judgment  of 
the  Vice- Chancellor. 

Mr.  Kay  and  Mr.  Jnce,  for  the  official 
liquidator,  contended  that  the  100  shares 
for  which  Maynard  signed  the  memoran- 
dum of  association  were  not  connected 
with  the  100  shares  which  .he  afterwards 
agreed  to  take  in  paymentof  the  purchase 
money  for  the  property  sold.  They  also 
laid  great  stress  upon  the  fiKit  that  when 
Maynard  was  upon  the  28th  of  March  re- 
elected a  director  it  was  necessary  ibr  him 
under  the  57th  and  59th  articles  to  have 
a  director's  qualification  and  to  hold 
twenty  shares,  and  that,  as  the  purchase 
of  the  property  was  not  completed  till 
May,  1866,  he  must  have  acted  for  soma 
time  as  director  without  a  qualification, 
unless  he  was  qualified  by  holding  the  100 
shares  for  whidi  he  signed  the  memoran- 
dum of  association,  and  these  100  shares 
were  distinct  from  the  100  shares  after- 
wards allotted  to  him  in  respect  of  the 
premises  sold  to  the  company. 
ThOT  relied  upon 
MigottCt  Case,  86  Law  J.  Bep  (n.8.) 

Chanc.  581 ;  s.  o.  Law  Bep.  4  Eq. 

238; 
Evant!  Ocua,  36  Law  3.  Bep.  (n.s.) 

Chanc.  501 ;    s.  c.  Law  Bep.  2 

Chanc.  427 ; 
FothergiU's  Case,  42  Law  J.  Bep. 

(n.s.)  Chanc.  481 ;  s.  c.  Law  Bep. 

8  Chanc.  270 ; 
The  Companies  Act,  1862,  s.  23. 
Mr.  AmphUtt  and  Mr.  Oraham  Hattiagg, 
for  Maynard,  contended  that  the  100 
shares  for  wluch  Maynard  signed  the  me- 
morandum of  association  were  allotted  to 
him  in  respect  of  the  property  sold  by 
him  to  the  company,  and  that  this  was 
clearly  shewn  both  by  the  agreement  of 
the  1st  of  March,  1866,  and  I^  the  report 
of  the  directors  issued  on  the  28ta  of 
M»ch,  1866.  Also  that  in  this  case  it 
was  clear  Maynard  had  paid  for  the  shares 
by  the  land  he  had  sold  to  the  company, 
and  that  payment  in  money's  worth  was 
equivalent  to  payment  in  money.  They 
cited 

Drumm(mcC$  Case,  Law  Bep.  4  Chano. 

772  J 
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[N.  a 


PdVt  Case,  88  Law  J,  Rep.  (n.s.) 
Chanc.  564;  s.  c.  (on  app.)   39 
ibid.  120 ;  B.  o.  Law  Rep.  8  Eq. 
222 ;  B.  c.  ibid.  5  Chanc.  11 ; 
Forhes's  Case,  39  Law  J.  Rep.  (m.b.) 
Chanc.  422;  s.  c.  Law  Rep.  5 
Chanc.  270 ; 
Ee  The  Baglan  Hall  Collieries  Com- 
pany, 39  Jjaw  J.  Rep.  (n.s.)  Chanc. 
591 ;  B.  0.  Law  Rep.  5  Chanc.  346 ; 
Be  TJie  Bosworthen    and    Penzance 
Mining  Company  ;  Jones's  Case,  40 
Law  J.  Rep.  (n.s.)  Chanc.  133; 
s.  0.  Law  Rep.  6  Chanc.  48 ; 
Spargo's  Case,  42  Law  J.  Rep.  (n.s.) 
Chanc.  488;  s.c.  Law  Rep.  8  Chanc. 
407. 
Fothergill's  Case  (ubi  supra'), 
they  argned,  was  decided  with  reference 
to  the    25th  section  of  the  Companies 
Act,  1867.    It  was  quite  dear  that  had 
the  company  prospered  Maynard  could 
not  have    claimed   the    100    additional 
shares. 

Mr.  Kay  in  reply. — ^Afler  signing  the 
memorandum  of  association  no  taking  of 
paid  up  shares  is  sufficient.  This  case 
cannot  be  decided  for  the  defendants  with- 
out overruling  the  decision  in 
FothergUl's  Case  (ubi  supra). 

.    Bacon,  V.C,  said— The  23rd  section  of 
the  Winding-up  Act  is  so  clear  and  ez- 

J licit  that  it,  at  least,  is  open  to  no  doubt, 
a  November,  1865,  Mr.  Maynard,  the 
present  applicuit,  signed  the  memoran- 
dum of  association  for  100  shares.  From 
that  time  he  was  unquestionably  the 
pwner  of  those  100  shares,  and  unques- 
tionably liable  for  all  the  consequences 
which  attached  to  thoee  100  shares 
for  whidi  he  had  signed ;  and  the  ques- 
tion before  me  is,  whether  he  has  acquitted 
himself  of  that  obligation  P  whether  by 
the  subsequent  allotment  of  100  shares, 
under  the  circumstances  stated  in  the 
evidence,  he  is  acquitted  of  the  obligations 
which  he  then  contracted  P  The  question 
is  fairly  to  be  regarded  as  between  the 
joreditors  and  the  association,  because, 
upon  the  registration,  contracts  were 
entered  into,  obligations  were  contracted 
by  the  company,  creditors  came  into  exis- 
tence, and  as  often  as  they  came  into 
existence,  and  as  often  as  there  was  any 


demand  against  the  company  from  No- 
vember, 1865,  up  to  at  least  March,  1866, 
Mr.  Maynard  was  liable  with  the  other 
persons  who  had  signed  the  membraDdam 
of  association  to  satisfy  the  demands  of 
any  creditors.  I^  during  that  period,  he 
had  died,  the  sh{u«s,  if  they  were  worth 
anything,  were  assets  in  the  hands  of  his 
personal  representatives.  Nothing  ooold 
have  deprived  his  executors,  if  he  hod 
died  leaving  a  will,  of  the  right  to  sell 
and  transfer  those  shares.  Is  there  any 
transaction  that  I  can  find  in  the  course 
of  the  narrative,  or  in  the  course  of  the 
evidence,  which  should  induce  me  to  be- 
lieve that  the  rights  and  obligations  so 
acquired  and  contracted  have  been  in  uiy 
degree  relinquished  ?  It  is  snpposed  that 
that  is  BO  by  the  last  paragraph  of  the 
affidavit  which  has  been  filed,  in  which  it 
is  stated — "  It  was  always  understood  and 
agreed  between  me  and  the  promoters  and 
the  directors  of  the  said  company  and  the 
other  subscribers  of  the  memorandum, 
and  articles  of  association  thereof,  and  it 
was  part  of  the  scheme  for  the  formation 
of  the  company,  that  I  should  take  and 
subscribe  the  memorandum  of  association 
of  the  company  for  100  shares,  and  that 
what  should  become  due  from  me  in  re> 
speot  of  these  100  shares  for  which  I 
Bnould  subscribe  the  memoraadnm  should 
be  satisfied  by  my  conveyance  to  the  com- 
pany of  the  land  of  which  I  was  the  boIo 
owner,  as  stated  in  my  said  affidavit,  and 
I  subscribed  the  said  memorandum  for 
100  shares  on  the  faith  of  such  under- 
standing." Now,  am  I  to  rely  on  that 
statement  ?  Am  I  to  take  it  as  proved 
in  this  0886,  in  the  &ico  of  the  other  evi- 
dence, that  there  was  any  such  under, 
standing,  or  that  there  was  an  agreement 
by  which  the  company,  on  the  one  hand, 
could  be  bound,  and  by  which  Mr.  May- 
nard was  bound  on  the  other  ?  When  I 
turn  to  the  evidence  which  Mr.  Maynard 
has  adduced  in  support  of  his  own  case, 
I  find  no  trace  whatever  of  such  under- 
standing or  a^p^ement,  although  it  is  now 
made  a  prominent  &ct  in  the  case.  Lai 
his  first  affidavit  he  does  not  allude  in  any 
degree  to  the  fact  that  by  sigfning  in  No- 
vember, 1865,  he  had  become  the  owner 
of  and  liable  for  100  shares,  but  he  plunges 
into  the  matter  with  the  date  of  the  year 
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1866,  and  sajs  lie  -was  possessed  of  certain 
Isods  at  Matlock,  whioli  "  I  contracted  to 
sell  to  the  company  for  1,000{.,  as  appears 
by  ^^reement  A."  When  the  agreement 
A  is  referred  to,  that  also  is  equally  de- 
ficient in  any  allnsion  or  any  reference  to 
the  shares  of  which  he  was  the  holder. 
It  is  an  agreement  for  sale  for  1,000!.— 
that  and  no  more.  The  other  stipulations 
do  not  touch  the  snlject.  He  says — 
*'  The  oonsidCTation  of  1,000{.  expressed 
to  be  paid  to  me  in  and  by  the  said  convey- 
ance was  paid  in  one  hundred  10{.  shares 
of  the  said  company,  folly  paid  up  and 
not  in  cash."  But  what  is  there  to  iden- 
tify these  100  shares  with  the  100  shares 
for  which  he  signed  the  memorandum? 
He  has  not  said  they  are  identical  until 
his  kflt  a£Bdayit.  No  part  of  the  trans* 
action  refers  to  it ;  no  part  of  the  doca- 
mentaiy  evidence  justifies  that  which  is 
said  in  the  last  pan^raph  of  the  last 
aSyavit  j  but,  on  the  contrary,  when  the 
^pUcant  has  to  state  his  own  case  sup- 
ported by  his  own  evidence,  and,  of  course, 
I  need  not  say,  in  the  most  favourable 
mannpr  to  himself,  he  says — "I  agreed 
to  take,  and  did  take,  ten  additional  shares 
in  the  said  company,  and  I  paid  all  the 
calls  thereon  to  the  fall  amount  of  1002. 
I  held  no  farther  or  other  shares  in  the 
laid  company  than  the  100  shares  and 
the  ten  shares  above  mentioned."  On 
that  affidavit  his  case  was  first  launched, 
and  in  that  affidavit,  not  only  is  there  no 
trace  of  his  being  then  the  holder  of  100 
other  shares,  but  there  is  no  trace  of,  or 
aOnsion  made  to,  the  circumstances  now  in- 
trodnoed  th^  the  100  shares  for  which  he 
became  liable  in  the  first  instance,  were  the 
identical  shares  for  which  he  gave  up  his 
1,0002.  worth  of  land.  The  second  affi- 
davit is  not  only  equally  deficient  in  the 
pcnnts  I  have  mentioned,  but  states  a  case 
very  considerably  differing  in  its  external 
appeanuQce  from  that  which  has  been  in- 
sisted on  at  the  bar.  This  affidavit  refers 
to  tbe  prospectus  and  the  report,  and  then 
prooeeda — "  And  at  a  meeting  of  the  per- 
sons who  were  intended  to  be  the  first 
directors  of  the  said  company  when 
finmed,  held  on  the  said  10th  day  of  May, 
1865,  it  was  resolved  that  the  necessary 
■tepfl  should  be  taken  to  incorporate  the 
oompany,  and  that  the  secretary  should 


be,  and  he  was,  thereby  aathorised  and 
directed  to  enter  into  a  contract  for  and 
in  the  name  of  the  company,  for  the  pur- 
chase of  the  Old  Bath  Hotel  property  for 
the  sum  of  4,5002.,  on  the  underatanding 
that  the  vendors  agree  to  invest  1,0002., 
part  of  the  purchase-money,"  in  paid-up 
shares  of  the  company.  This  was  at  a 
meeting  of  directors  held  in  May,  1865. 
It  was  not  until  November,  1865,  that  the 
articles  of  association  were  signed,  by 
which  signature  Mr.  Maynard  became 
liable.  The  affidavit  takes  a  leap  from 
that  May,  1865,  without  again  noticing 
the  signature  of  the  articles  of  associ- 
ation, and  it  proceeds — "  In  pursuance  of 
such  resolution  two  agreements  were  pre- 
pared, dated  the  1st  of  March,  1866." 
At  that  time  the  signature  of  November, 
1865,  had  taken  place.  He  goes  on  to 
say — "  Although  it  is  not  so  expressed  in 
the  said  agreement,  there  was  a  verbal 
understandmg  between  me  and  the  com- 
pany that  I  should  invest  the  said  1,0002. 
m  paid-np  shares  of  the  oompany,  as  re- 
feired  to  in  the  said  resolution  of  the 
10th  day  of  May,  1865,  or  accept  ihe  pur- 
chase-money in  paid-up  shares."  Now, 
to  what  period  am  I  to  refer  that  state- 
ment P  Am  I  to  adopt  what  is  said  in 
the  last  paragraph  of  the  last  affidavit, 
or  am  I  to  read  it  as  in  ordinary  con- 
straction  anybody  would  read  it,  that  in 
March,  1866,  two  agreements  were  entered 
into,  one  providing  for  the  security  of 
3,5002.,  the  other  providing  for  the  1,U002. ; 
am  I  to  say  that  he  meant  there  was 
then  a  verbal  understanding  come  to,  or 
am  I  to  say  that  there  had  been  a  verbal 
understanding  firom  the  beginning,  all 
the  time  that  has  been  occupied  in  these 
transactions  P  If  the  latter,  on  what  seours 
footing  can  I  place  any  such  conclusion  ? 
I  am  dealing  now  with  the  narrative 
written  by  Mr.  Maynard  himself,  which 
does  not  enable  me  in  this  to  guess  at 
even  what  he  means  when  he  says — de- 
scribing two  written  agreements — al- 
though it  is  not  so  expressed  in  the  written 
agreement,  there  was  a  verbal  understand- 
ing. In  the  9th  paragraph  he  says — 
"  The  said  sum  of  1,0002.  was  not,  nor 
was  any  part  thereof,  even  in  fiust  paid  to 
me;  but  on  the  completion  of  the  pur- 
chase 100  paid-up  shafcs  in  the  company 
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of  102.  each  were  allotted  to  me,  and  I 
accepted  the  same  as  1,OOOZ.  money's 
worth  in  pajment  and  satisfaction  of  the 
purchase-money  foj:  the  said  property  of 
which  I  was  the  sole  owner  as  aforesaid, 
and  in  fiilfibnent  of  the  said  nnderstand- 
ing  that  I  would  invest  1,000Z.,  part  of 
the  said  pnrchase-money  of  4,5002.  in 
paid-up  shares  of  the  company."  Take 
the  statement  as  he  gives  it,  being  already 
the  owner  of  100  shares,  he  completes  his 
purchase,  and  takes  an  allotment  of 
another  and  different  100  shares  in  satis- 
Action  of  the  1,0002.  which  would  be 
due  to  him  on  the  completion  of  the  pur- 
chase-money. That  is  the  whole  material 
evidence  in  this  case.  If  the  arrangement 
spoken  of  in  the  last  affidavit  had  ever 
been  come  to,  there  ought  to  have  been 
some  mention  of  it  in  the  written  evi- 
dence when  the  occasion  required  that  it 
should  be  expressed.  1  find  a  total  blfuik 
and  an  entire  absence  of  any  statement  of 
fact  from  which  1  can  properly  draw  any 
such  conclusion.  And,  on  the  other  hand, 
I  find  the  facts  plain,  that  the  memorandum 
of  association  is  signed,  that  for  months 
after  that,  this  gentleman  being  a  director 
of  the  company,  upon  which  1  lay  no 
greater  stress  than  the  case  positively 
requires  me  to  do,  he  as  director,  not 
manager,  interfering  with  the  manage- 
ment of  the  company,  carries  on  the 
operations  of  the  company  firom  Novem- 
ber,  1865,  to  March,  1866,  without  any 
smggestion  that  he  was  not  the  absolute 
owner  of  the  100  shares  which  had  been  his 
from  the  time  he  signed  the  paper ;  and, 
against  creditors  who  are  askmg  to  be 
paid  by  the  shareholders  in  this  company, 
am  I  to  say  that  by  this  transaction,  evi- 
denced by  such  documents  as  I  have 
refiarred  to,  this  gentiezoan  has  acquitted 
himself  of  his  obligation  P  He  is  a  nolder 
of  100  paid-up  shares  beyond  all  doubt ; 
he  is  no  less  the  holder  of  100  shares 
which  he  contracted  to  take  by  signing 
the  memorandum  of  association,  and  to 
hold  otherwise  would  be  to  defy  the  plain 
facts  of  the  case. 

-  It  is  not  necessary  to  go  into  the  various 
authorities  which  have  been  referred  to. 
The  circumstances  which  have  given  rise 
to  the  decisions  which  have  been  referred 
to  have  often  been  very  embarrasBing,  and 


the  particulars  on  which  the  judgment  is 
founded  sometimes  very  intricate,  but  in 
no  case  has  the  Court  gone  trota  thai 
wholesome  principle,  that  when  the  trans- 
actions of  the  parties  are  recorded  in 
written  documents  you  must  rely  on 
written  documents,  and  you  must  not 
rely  on  any  suggestion  of  an  understand- 
ing confinned  and  corroborated  by  what 
has  been  done  between  the  parties.  Now 
what  corroboration  is  there  of  any  part  of 
this  caseP  What  is  there  inconsistent 
with  the  fiuH)  that  after  November,  1865, 
the  100  shares  of  which  Mr.  Maynard  was 
the  owner  were  his  for  all  purposes,  and 
might  have  been  sold  and  dealt  with  by 
him,  and  were  his  property  to  all  intents 
and  purposes.  There  was  no  agreement 
binding  anybody  that  he  would  sell  for 
1,0002.,  or  any  other  sum,  his  interest  of 
that  divided  pao^  of  the  properly  which 
is  mentioned.  If  he  had  died  the  company 
had  no  means  of  enforcing  the  perform- 
ance of  the  undertaking  or  agreement 
which  is  referred  to.  His  heir-at-law,  or 
devisee,  would  not  be  bound  to  sell  for 
1,0002.  if  the  shares  in  this  company  had 
increased  greatly  in  value  as  they  might 
have  done.  He  would  not  have  been 
obliged  to  take  the  burthen  on  himself  if 
it  was  a  burthen.  If  it  was  a  benefit  he 
might  have  claimed  it,  but  he  was  under 
no  sort  of  obligation  between  November 
and  March  to  do  anything  with  this  com- 
pany in  respect  of  the  sale  of  his  land, 
and  when  he  did,  in  the  very  words  he 
himself  uses,  on  the  completion  of  the 
purchase  have  them  allotted  to  him,  he 
took  them  as  paid-up  shares,  and  paid-up 
shares  they  are. 

FothergtU's  Ocue  (u5t  supra),  which  has 
been  referred  to,  is  a  very  vMuable  decision, 
in  my  opinion,  as  it  has  established  the 
principle  on  which  alone  the  Court  can 
safely  act.  The  Lord  Chancellor,  although 
he  conceded  it  to  be  his  duty  to  examine 
the  other  cases  as  far  as  they  had  any  ap^ 
plication  to  that  which  was  before  the 
Court,  relied  wholly  and  entirely  on  the 
written  testimony,  or  the  documentary 
evidence  which  was  before  him  and  ex- 
cluded &om  consideration,  as,  in  my 
opinion,  if  I  may  say  so  with  deference, 
there  ought  to  be  excluded  from  con- 
sideration here  all  thai  was  said  about 
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tiie  intention  of  the  parties.  I  can  col- 
lect  no  intention  from  what  has  been  done 
by  the  parties,  except  the  intention  which 
the  docomentary  evidence  plainly  ex- 
presses, and,  in  my  opinion,  by  signing 
the  memorBiidam  of  association  Mr.  May- 
nard  became,  and  is,  the  holder  of  100 
shares,  and  is  nnder  all  the  liabilities  and 
obligations  which  attach  under  the  Wind- 
ing-up Act  to  the  holder  of  shares  in  a 
joint-stock  company. 

Mr.  Maynaid  appealed  firom  this 
decision. 

Mr,  AmpMett  and  Mr,  Oraham  Hastings 
i^peared  for  the  appellant. 

Mr.  Kay  and  Mr.  Inee,  for  the  official 
Kqnidator. 

Ko  fresh  authorities  were  cited. 

A  reply  was  not  called  for. 

The  Lord  Chancbllob. — The  question 
in  this  case  is  one  of  payment  or  no  pay- 
ment; the  liability  of  the  appellant  to  pay 
up  to  ilie  company  the  full  amount  of  the 
shares  for  which  he  subscribed  the  me- 
morandum of  association  being  unques- 
tionable, and  the  company  having  been 
free  to  accept  the  payment  in  any  honest 
way.  If  the  contract  for  the  sale  of  the 
appeUant's  properfy  to  the  company, 
dated  the  1st  of  March,  1866,  and  the 
conveyance  consequent  thereon,  expressed 
the  true  agreement  between  the  parties, 
the  company  became  bound  to  pay  the 
^pellant  1,0002.,  the  same  sum  which  he 
was  liable  to  pay  them  for  the  shares  in 
question,  and  there  was  no  difficulty  in 
point  of  law,  in  setting  ofiT  one  payment 
against  the  other,  which,  £rom  the  evi- 
dence before  us,  we  are  satisfied  was  the 
thing  intended  to  be  done,  and  was  actu- 
al^  done,  so  &r  as  the  parties  could  do  it. 
Wnaterer  difficulty  there  is  in  the  case 
arises  from  the  statement  in  the  prospec- 
tus, which  I  assume  to  have  been  issued 
after  the  nsgistration  of  the  memorandum 
of  association,  to  the  effect  that  the  com- 
pany had  made  a  satisfactory  arrange- 
ment for  the  purchase  of  the  appellant's 
property,  the  vendor  taking  1,000Z.  of  the 
purchase-money  in  paid  up  shares  of  the 
company,  and  from  the  fact  that  the  ap- 
pellaat,  who  was  the  chairman  and  a 
director  of  the  company,  must  be  taken 
to  have  aotfaoriaed  the  statement,  and  that 


the  company  was  from  the  commencement 
of  its  legal  existence,  in  November,  1865, 
in  possession  of  this  property  upon  the 
terms,  as  must  be  supposed,  of  some  parol 
agreement  for  its  purchase.  It  farther  ap- 
pears that  some  months  before  the  forma- 
tion of  this  company  its  promoters  had 
authorised  their  seoretaiy  to  negotiate 
terms  for  the  purchase  of  this  property 
on  the  understanding  that  the  1,0002.  in 
question,  which  was  to  be  part  of  the  en- 
tire purchase-money,  should  be  invested 
by  the  vendor  in  paid  up  shares  of  the 
company,  that  a  report  was  made  by  the 
directors  to  the  shareholders  on  the  28th 
of  March,  1866,  stating  that  the  vendor 
had  agreed  to  accept  1,0002.,  part  of  the 
purchase-money,  in  paid  up  shares  of  t^e 
company,  and  that  in  a  board  minute  of 
the  same  date  it  is  stated  that  100  paid 
up  shares  had  been  issued  to  the  appli- 
cant in  part  payment  of  the  purchase- 
money.  The  Yice-Ghanoellor  seems  to 
have  regarded  this  minute,  and  some  pas- 
sages in  the  appellant's  evidence,  as  suf- 
ficient proof  that  he  did  in  fut  receive  in 
payment  for  the  land  paid  up  shares  not 
identified  with  the  shares  for  whidi  he 
signed  the  memorandum.  But  in  this 
view  of  the  facts  we  cannot  agree.  It 
seems  to  us  clear  that  no  paid  up  sharep 
'were  ever  allotted  to  or  registered  in  the 
name  of  the  appellant  in  addition  to  the 
shares  now  in  question.  The  question 
to  my  mind  is,  whether  this  circum- 
stance obliges  or  entitles  us  to  dis- 
regard the  terms  of  the  written  con- 
tract of  the  Ist  of  March,  1866,  and 
the  subsequent  conveyance,  and  to  hold 
that  the  appellant  was  never,  after 
he  subscribed  the  memorandum  of  asso- 
ciation, a  creditor  of  the  company  for 
1,0002.,  but  only  a  creditor  for  100  paid 
up  shares  in  the  company.  If  that  were 
the  proper  conclusion,  I  should  myself 
agiee  with  the  Vice- Chancellor,  and 
should  not,  as  at  present  advised,  bo  able 
to  hold  that  the  shares  for  which  the  ap- 
pellant subscribed  the  memorandum  were 
or  could  be  paid  up  by  setting  off  against 
them  the  right  which,  upon  that  suppo- 
sition, he  would  have  had  against  the 
company  to  call  for  the  allotment  or  issue 
to  him  of  100  other  fully  paid  up  shares. 
He  was  the  chairman  of  the  company, 
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and  the  directors,  as  I  understand,  had  no 
power  to  invest  any  part  of  the  funds 
of  the  company  in  the  purchase  of  its  own 
shares.  But  I  do  not  think  we  are  either 
ohliged  or  entitled  now  to  deal  with  writ- 
ten agreements  which,  as  &r  as  appears, 
were  entered  into  in  perfect  good  faith, 
and  which  cannot,  in  my  opinion,  be  con- 
trolled  by  the  prospectus,  or  the  report, 
or  the  board  mmute  to  which  I  have  re- 
ferred. It  may  have  been  the  true  mean- 
ing, although,  ia  my  judgment,  it  is  not 
aptly  or  accurately  expressed,  both  of  the 
prospectus,  and  the  report,  and  the 
minute,  that  the  appellant,  as  vendor  to 
the  company,  would  not  require  the  1,000Z. 
to  be  paid  to  him  in  money,  but  would  be 
content  to  have  it  applied  in  paying  up 
his  shares,  or,  to  use  the  expression  of  the 
promoters  in  the  authority  given  by  them 
to  their  secretary  the  year  before,  that  he 
would  so  invest  the  1,000Z.  This  opera- 
tion, though  not  equally  as  advantageous 
to  tiie  company  as  if  they  had  obtained 
the  right  to  require  from  the  appellant  as 
a  shareholder  payment  of  the  full  sum  of 
1,0002.  in  cash,  and  also  the  right  to  his 
land  without  any  money  payment,  on 
delivery  to  him  as  vendor  of  a  certificate 
for  100  paid  up  shares  in  the  company, 
was,  nevertheless,  beneficial  to  them  as  it 
relieved  them  from  the  necessity  of  pay- 
ing down  1,0002.  in  money  out  of  the 
?reviouBly  paid  up  funds  of  the  company, 
'he  proper  conclusion  of  fact  from  the 
whole  evidence,  notwithstanding  some 
inaccuracies  of  language  in  the  appel- 
lant's affidavits  corresponding  with  simi- 
lar inaccuracies  in  the  documents  referred 
to,  seems  to  me  to  be  that  this,  and  this 
-only,  was  the  operation  throughout  in- 
tended, and  that,  as  suggested  by  Mr. 
Amphlett,  when  an  allotment  of  paid  up 
shares  was  spoken  of  in  the  board  minute 
of  the  28th  of  March,  1866,  nothing  more 
was  meant  than  that  the  appellant  had 
his  right  recognised  to  the  issue  of  certi- 
ficates shewing  that  the  100  shares  re- 
gistered in  his  name  were  in  March,  1866, 
fully  paid  up,  by  setting  ofiT  against  the 
amount  due  on  them  the  purchase-money 
for  the  land.  Consistently,  therefore, 
with  all  that  was  decided  or  ordered  in 
FothergiU's  Case  (vii  nimra),  I  think  the 
f^pellant  ought  not  to  be  on  the  list  for 


these  100  shares  otherwise  than  as  fully 
paid  up  shares. 

Jaubs,  L.J. — I  am  of  the  same  opinion. 
It  appeared  to  me  almost  from  the  first, 
with  deference  to  the  view  of  the  Vice- 
Chancellor,  that  really  this  was  a  pbun 
case  on  the  documents  themselves.  The 
appellant  was,  beyond  all  question,  liable 
to  pay  for  100  shares,  and  beyond  all 
question  he  did  by  a  written  agreement, 
the  only  binding  agreement  between  him 
and  the  company,  and  by  a  conveyance, 
sell  his  land  partly  for  1,0002.  That 
1,0002.  was  applied  by  him  in  payment 
of  the  shares  which  he  so  contracted  to 
take.  It  appears  to  me,  that  being  so, 
unless  in  some  proper  proceeding,  based 
on  proper  materials,  that  agreement  and 
that  conveyance  could  be  set  aside  or 
rectified,  it  is  impossible  to  raise  such  an 
equity  as  is  suggested  here  by  way  of 
equitable  replication  or  answer  to  the 
valid  plea  of  payment.  If  it  is  suggested 
that  the  payment  was  made  by  means  of 
money  which  the  chairman  had  impro- 
perly obtained  from  the  company,  that 
must  be  established  by  some  proper  pro- 
'  per  proceeding  rectifying  what  was  done. 
No  doubt  if  it  could  be  brought  up  to  this 
case  that  the  whole  of  that  was  a  sham 
and  a  fraud  from  the  beginning,  it  would 
be  a  different  thing.  If  when  they  had 
executed  the  deed  that  was  a  mere  con- 
trivance to  enable  the  chairman  to  pay  up 
1,0002.  for  his  shares,  and  the  thinff  was 
to  he  treated  as  a  sham  and  he  woud  be 
still  liable,  that  would  be  a  different  thing, 
but  if  it  is  upon  a  refined  equity  arising 
upon  some  modification  or  rectification  of 
the  documents  actually  signed  by  the 
parties  by  reason  of  sometiiing  Baid  or 
done  by  some  other  document,  iben  I  am 
of  opinion  it  is  not  capable  of  being 
raised,  on  the  trial  of  an  issue  whether 
the  money  was  paid  or  not. 

MsLLiSH,  L.J. — I  am  of  the  same 
opinion.  Upon  the  written  documents, 
if  you  look  at  them  alone,  the  case  is 
clear  enough.  By  the  memorandum  of 
association  Mr.  Maynard  became  the 
holder  of  100  shares  unpaid  up.  By  the 
written  agreement  he  sold  land  to  the 
company  for  1,0002.,  and  he  conveyed 
that  land  to  the  company  and  signed  a 
receipt  acknowledging  he  hsA  received 
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the  l,00O{.  It  is  quite  plain  (and  that  is 
not  disputed)  that  that  l.OOOZ.  was  never 
paid :  the  orJy  l,000i.  to  which  it  can  be 
referred  is  the  1,000?.  which  he  owed  on 
hs  shares.  If  it  stood  there,  the  matter 
is  quite  plain.  But  the  Vice- Chancellor 
came  to  the  conclusion,  principally  from 
expressions  in  Mr.  Maynard's  own  affi- 
davits, that  in  reality  100  additional  paid 
np  shares  were  alloted  to  him  at  the  time 
•VMien  the  conveyance  was  executed,  and 
that  in  reahiy,  although  he  signed  the 
receipt  admitting  that  he  had  received 
l.OOOi.  in  money,  what  he  really  had  re- 
oeired  was  100  additional  paid  up  shares. 
Now  there  is  certainly  no  evidence  in  the 
books  of  the  directore  of  any  allotment 
of  snch  additional  100  shares,  neither  is 
he  registered  for  the  additional  100  shares, 
but  he  is  only  registered  for  the  original 
100  shares  in  the  memorandum.  I  can- 
not help  coming  to  the  conclusion  that  the 
expressions  in  his  affidavit  are  merely  in- 
accurate expressions,  which  it  is  very 
likely  that  persons  might  &11  into  fix>m 
not  realfy  seeing  the  exact  legal  effect  of 
signing  ihe  memorandum.  In  my  opinion 
tiie  burthen  of  proof  is  clearly  on  the 
hqnidator  to  shew  that  there  were  really 
allotted  to  him,  and  that  he  did  accept, 
100  additional  shares  besides  those  in  the 
memorandum.  Looking  at  that,  I  think 
before  the  liquidator  can  rely  on  what 
may  very  probably  be  inaccurate  expres- 
sions in  his  own  affidavit,  he  should  have 
cross-examined  and  have  said — "  Did  you 
nally  mean  by  this  to  say  that  you  got 
100  additional  paid  np  shares  ?  How  do 
yon  acooont  for  these  shares  in  the  memo- 
nndom?"  If  that  had  been  done,  I  have 
not  the  least  doubt  he  would  have  ex- 
I^ained  and  would  have  said,  I  considered 
that  they  were  all  the  same  shares  and 
that  there  was  no  additional  allotment  at 
aE  I  entirely  agree  with  "the  judgment 
that  has  been  given. 


Solidtara— Messrs.  Thomas  White  &  Sons,  agents 
tat  Meters.  Shipton  &  Hallewell,  Chesterfield, 
for  the  appellant ;  Messrs.  Satchell  &  Chappie, 
for  the  omdal  liquidator. 


Nsw  Skbiu,  43.— Chakc. 


[IN  THE  FULL  COUBT  OF  APPEAL.] 

Selbobne,  L.C.  \  Be  the    mbteopolitan 
James,  L.J.  public  cabbuqb  and 

MeLLISH,  L.J.     -        BEPOSITOBT     COMPANT 

1873,  (limited). 

Nov.  19.       j  brown's  case. 

Winding  up — Contributory — Director— 
Acceptance  of  Office  —  Oontract  to  take 
qualifying  Shares — Paid  up  Shares. 

By  the  articles  of  association  of  a  joint 
stock  company  the  qualification  for  a  director 
was  fixed  at  fifty  shares.  The  promoter  of 
tlie  company  applied  to  B.  to  become  a 
director,  and  promised  to  provide  his  qtudi' 
fication  out  of  some  fuUy  paid  up  shares  to 
which  the  promoter  was  entitled,  B. 
consented  and  was  appointed  a  director, 
and  took  his  seat  at  the  hoard.  The  pro- 
motor  then  requested  the  directors  to  allot  to 
B.  fifty  of  the  promotion  shares,  which  was 
done,  the  shares  being  entered  in  the  register 
as  fuUy  paid  up.  B.  never  had  any  other 
shares.  On  the  winding  up  of  the  company, 
— Held,  affirming  the  decision,  of  Wickems, 
y.C,  thai  no  contract  to  take  shares  other 
than  the  fully  paid  up  shares  registered  in 
his  name  could  be  inferred  from  B.'s  accept- 
ance of  the  office  of  director,  and  therefore 
he  was  not  liahle  as  a  contributory. 

Leake's  Case  (40  Law  J.  Bep.  (n.s.) 
Chanc.  172 ;  s.  o.  Law  Bep.  11  Eq.  lUO ; 
s.  0.  6  Chanc.  469),  explained. 

This  was  an  appeal  by  the  liquidators 
from  an  order  of  Wickens,  V.O.,  m  oham- 
bers,  upon  a  summons  to  vary  the  certifi- 
cate of  the  Chief  Clerk  excluding  the 
name  of  Mr.  Brown  from  the  list  of  con. 
tribntories  of  the  Metropolitan  Pablio 
Carriage  and  Bepository  Company  (limi« 
ted),  now  in  course  of  winding  np. 

The  company  was  incorporated  under 
the  provisions  of  the  Companies  Acts, 
1862  and  1867,  on  the  11th  of  March, 
1870,  with  a  capital  of  150,0002.,  divided 
into  100,000 shares  ofll.  each, and  50,0OOJ. 
in  debentures,  bearing  interest  at  7^  per 
cent,  per  annum.  The  qualification  of  a 
director  was  the  holding  of  fifty  shares. 

At  a  meeting  held  on  the  15th  of  March, 

1870,  at  which  the  subscribers  to  the 

memorandum  and  articles  of  association 

were  present,  the  registration  of  the  com- 
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pany  was  reported  and  directors  were  ap- 
pointed, amongst  them  being  Mr.  Brown, 
wlio  took  bis  seat  at  tbe  board  on  the 
18th  of  March.  He  acquired  his  quali- 
fication as  a  director  in  the  following 
manner: 

By  an  agreement  dated  the  25th  of 
March,  1870,  made  between  Mr.  J.  S. 
Betts,  on  behalf  of  the  company,  of  the 
one  part,  and  Mr.  J.  C.  Bromfield,  who 
was  the  promoter  of  the  company,  of  the 
other  part,  it  was  agreed  that  Mr.  Brom- 
field should  float  the  company  with  a 
capital  of  100,0002.,  and  that  the  company 
should  allot  to  him  5,000{.  in  full^  paid 
up  shares ;  but  in  the  event  of  his  not 
raising  the  whole  of  the  capital,  he  was 
only  to  be  entitled  to  receive  shares  equi- 
valent to  the  amount  of  capital  raised. 
This  agreement  was  registered  at  the 
Joint  Stock  Companies  Registration  Office 
on  the  27th  of  March,  1870,  and  on  the 
29th  of  March  a  resolution  was  passed 
for  allotting  to  Mr.  Bromfield  5,000  fully 
paid  up  shfa«B  in  pursuance  of  this  agree- 
ment. 

Mr.  Bromfield  applied  to  Mr.  Brown  to 
become  a  director,  and  promised  to  pro- 
vide his  qualification  out  of  the  paid  up 
shares  to  which  he  was  entitled  as  promo- 
ter, and  on  his  consenting,  requested  the 
directors  to  allot  to  him  fifty  of  the  pro- 
motion shares  to  which  he  was  entitled. 
This  they  did,  debiting  Mr.  Bromfield's 
promotion  account  with  the  shares  which 
were  issued  and  entered  in  the  register  as 
shares  fdlly  paid  up.  Mr.  Brown  never 
had  any  other  shares. 

The  shares  subscribed  for  Wthe  public 
were  not  sufficient  to  justify  the  directors 
in  carrying  on  operations,  and  on  the  16th 
of  February,  1871,  a  resolution  was  passed 
for  a  voluntary  winding  up,  which  was 
afterwards  continued  under  the  supervi- 
sion of  the  Court. 

The  liquidators  sought  to  place  Mr. 
Brown's  name  on  the  list  of  conmbutories 
for  fifly  shares,  on  the  ground  that  by 
agreeing  to  become  a  director  he  had 
agreed  to  accept  the  shares  necessary  to 
constitute  his  qualification,  and  that  the 
promoter's  shares  issued  to  him  under  the 
circumstances  above  related  were  not 
sufficient  for  the  purpose. 

The  Chief  Cleric  by  his  certificate  ex- 


cluded Mr.  Brown's  name  from  the  list  of 
contributories,  and  Wickens,  V.C,  de- 
clined to  vary  the  certificate. 

The  liquidators  appealed  from  this 
decision. 

Mr.  Jackson  and  Mr.  Cutler,  for  the  ap- 
pellante,  urged  that  the  acceptance  of  the 
office  of  director  involved  as  a  necessary 
consequence  the  taking  of  the  number 
of  shues  necessary  to  give  the  qualifica- 
tion— 

Be  Ditdmi  ^  Oo.,  40  Law  J.  Rep, 
(n.s.)  Chajic.  248 ;  s.  c.  Law  Rep. 
11  Eq.  242 ; 
Leeke's  Oase,  40  Law  J.  Rep.   (n.s.) 
Chanc.  172 ;  s.  c.  Law  Rep.  11  Eq. 
100;  8.0.  6  Chanc.  469; 
Harward^s  Oase,   41  Law  J.  Rep. 
(n.s.)  Chanc.  283 ;  s.  c.  Law  Rep. 
13  Eq.  30 ; 
The  Marquis  of  Abereom's  OiHe,  4  De 
Gex,  F.  &  J.  78 ;  s.  c.  31  Law  J. 
Rep.  (n.s.)  Chanc.  828 ; 
Leviia's  Oase,  Law  Rep.  3  Chanc.  36. 
Mr.  Hamilton  Ewmphreys,vrho  appeared 
for  Mr.  Brown,  was  not  called  upon  to 
support  the  decision. 

Thb  Lobd  Chancellob. — ^We  think 
there  is  no  reason  for  dissenting  from 
the  (n>inion  which  we  must  infer  the 
Vice-Ohancellor  formed  in  this  case,  and 
we  think  we  may  imagine  his  reasons 
without  much  risk  of  error,  though  they 
are  not  actually  given  to  us. 

Mr.  Jackson  has  argued  as  high  as 
this — ^that  in  a  company,  the  rules  of 
which  require  that  a  director  should 
have  the  qualification  of  a  certain  num- 
ber of  shares,  the  mere  acceptance  of  the 
office  of  director  by  a  person  who  had 
not  the  necessary  number  of  shares 
carries  with  it  from  that  moment  of  time 
— I  think  the  argument  must  be  carried 
so  fiw — an  implied  contract  that  he  will 
take  from  the  company  that  number  of 
shares,  either  immediately,  or  at  least 
before  he  acts  as  a  director.  Without, 
in  the  first  instance,  referring  to  autho- 
rity, it  is  obvious  that  that  argument 
labours  under  this  difficulty — that  the 
qualification  clause  does  not  require  that 
the  director  shall  take  shares  by  reason 
of  any  contract  whatever  with  the  com- 
pany.   At  the  most,  it  means  that,  if  he 
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ncts'as  he  ought  to  act  with  the  proper 
qnalification,  and  withoat  which  he  is  no 
doabt  disqualified,  he  must  possess  him- 
self, in  some  way  or  other,  of  the  necee- 
BBSj  nunber  of  shares ;  bat  in  whatever 
manner  he  may  manage  to  possess  him- 
self of  those  snares,  if  he  does  so  he  has 
the  qnalification,  and  it  is  quite  unneces- 
earj  that  he  should  enter  into  a  contract 
with  the  company  rather  than  with  any 
other  person  to  take  those  shares — that 
he  should  be  the  orig^inal  holder  of  shares, 
if  it  be  possible  to  do  it  otherwise. 

Now  the  authorities  which  have  been 
decided  really  are  inconsistent  with  Mr. 
Jackson's  argument,  because  the  only 
case  in  which  the  question  was  neatly 
ruaed  was  the  case  of  Lord  Abercom, 
before  the  Lords  Justices  Knight  Bruce 
and  Turner,  and  in  that  case  the  naked 
qnestii  a  was  raised  whether,  firom  the 
acceptance  of  the  office  of  director,  and 
tiie  consequently  authorised  representa- 
tion to  the  world  that  the  person  so 
accepting  was  a  director,  contiiaued  over 
a  certain  period  of  time,  a  contract  with 
tiie  company  to  take  shares  would  be  in- 
fared.  In  that  particular  case  the  option 
was  either  to  have  shares  or  to  insure  in 
the  company.  But  the  shares  might  be 
acquired  in  various  ways ;  and  the  Lords 
Justices  held  that,  &om  the  mere  accept- 
ance of  the  office  of  director  without 
more,  they  could  not  infer  a  contract  to 
make  hinuelf  a  shareholder. 

The  other  cases  are  all  cases  in  which, 
as  a  matter  of  fact,  shares  had  been  re- 
gbtered  in  the  name  of  the  director,  and 
that  circumstance  occurs  in  this  case  also ; 
and  in  those  other  cases  it  was,  in  my 
opinion,  most  justly  regarded  as  a  very 
material  &ct  to  be  considered  when  a  man 
Ined  to  get  rid  of  the  shares  actually  re- 
gistered in  his  name,  that  he  had  accepted 
the  office  of  director,  which  a  man  ought 
Dot  to  fill  without  qualification.  If,  there- 
fore, |n-tma/a<;ie,  I  am  right  that  he  must 
have  a  qutdifica^on,  and  was  bound,  as 
a  director,  to  be  acquainted  with  what 
was  done  in  the  management  of  the 
affiurs  of  the  company,  when  that  was 
actually  done  by  a  person  acting  under 
authority,  the  result  of  which  was  to 
have  shares  in  his  name,  which  he 
oa^t  to  havo  as  a  qualification,  that 


was  a  just  conclusion  of  fact  upon 
the  whole  that  that  was  done  upon  his 
authority,  and  he  was  not  allowed  to 
repudiate  it;  and  for  my  part  I  see  no 
reason  to  doubt  that  the  various  cases 
which  arose  in  that  state  of  circumstances 
were  well  decided ;  and  if  there  be  found, 
as  there  does  appear  to  be  found  in  some 
of  them,  and  in  particular,  I  think,  in 
one  before  Malins,  Y.C,  some  dictum 
not  necessaiy  for  the  decision  of  the 
question  which  would  appear  to  be  ex- 
aggerated to  an  extent  not  prima  facie 
reconcilable  with  the  decision  in  Lord 
Abercom's  case  as  to  the  value  of  the 
single  circumstance  of  acceptance  of  the 
office  of  director,  it  seems  to  me  to  be 
only  just  to  the  learned  Judge  from  whom 
this  decision  has  proceeded  to  remember 
that  Judges  have  tacitly  in  their  minds 
the  circumstances  and  £tcts  of  the  case 
when  they  speak  of  the  influence  of  any 
material  fact  in  evidence  before  them,  in 
the  decision  of  it.  They  are  not  to  be 
supposed  to  forget  that  there  are  other 
facts,  but  they  speak  of  the  value  of  the 
particular  fiict,  bearing  in  mind  the 
general  character  of  the  entire  case. 
Therefore,  I  think  it  would  not  be  placing 
a  fair  principle  of  interpretation  upon 
the  language  found  in  some  of  those 
cases,  if  we  were  to  infer  that  the  learned 
Judge  from  whom  that  language  pro- 
ceeded felt  himself  authorised  in  judicially 
expressing  dissent  fi-om  what  was  decided 
by  the  Lords  Justices  in  Lord  Abereom'i 
Case  (ubi  sitpm).  I  do  not,  for  my  part, 
place  that  interpretation  on  the  language. 

Therefore,  the  result  which  appears  to 
me  to  be  the  true  one  on  the  authorities 
is,  that  the  effect  of  a  man  accepting  the 
place  of  a  director,  for  which  the  posses- 
sion of  a  certain  number  of  shares  is  a 
necessary  quahfication,  is  most  material 
in  determining  whether  he  shall  or  shall 
not  be  permitted  to  repudiate,  as  un- 
authorised by  himself,  shares  which,  in 
the  ordinary  course  of  the  business  of  the 
company,  have,  substantially,  got  into  his 
name,  and  which  were  needful  for  his 
qualification. 

So  much  for  the  principle.  If  that  be 
a  right  view  of  the  principle,  it  follows 
that  you  cannot,  from  the  mere  fact  of 
Mr.  Brown  in  this  oaso  assenting,  on  the 
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Sth  of  March  (for  I  do  not  think  he 
assented  earlier),  to  the  act  of  the  other 
directors  electing  him  as  a  member  of 
their  body,  which  they  did  on  the  15th 
of  March,  that  &ct  standing  alone,  and 
apart  from  the  inference  of  the  other 
circnmstances,  infer  that  Mr.  Brown  on 
that  day  entered  into  a  contract  with  the 
company  to  be  the  allottee  firom  them  of 
the  number  of  shares  necessary  for  his 
qualification. 

Bat,  in  troth,  this  case  does  not  rest 
on  that  naked  state  of  facts  at  all ;  for 
it  appears,  as  in  the  other  case  (1),  that 
shares  which  prima  facie  we  think  most 
be  considered  to  have  been  taken  as 
the  qaalification  of  Mr.  Brown,  actaally 
passed  into  his  name,  and  were  duly 
registered  in  his  name  within  ten  days, 
or  thereabouts,  after  the  day  on  which 
he  accepted  the  office  of  director.  The 
evidence  is  admitted  to  be  in  snch  a  state 
as  to  justify  the  inference  that,  when  he 
accepted  the  office  of  director,  he  did 
intend  to  qualify  himself,  and  to  qualify 
himself  by  shares  to  be  acquired  in  the 
manner  in  which  he  did  acquire  the 
shares  actually  registered  in  his  name. 
What  was  that  ?  Why,  it  appears  that 
at  this  time  there  was  a  promoter  named 
Bromfield,  who  had  undertaken  to  float 
it:  to  place,  as  it  is  called,  the  capital, 
and  to  find  the  directors.  He  did  get 
Mr.  Brown,  having  at  that  time  what, 
indeed,  as  fkr  as  anything  appears  which 
could  be  called  a  legal  agreement  with 
the  company,  good  claims  against  the 
company,  which,  I  think,  it  is  an  infe- 
rence we  are  entitled  to  draw,  were  at 
that  time  intended  to  be  satisfied  by  the 
allotment  to  Bromfield  of  a  considerable 
number  of  paid-up  shares:  that  is  to 
say,  he  was  to  pay  nothing  more  upon 
them,  because  his  services  to  the  com- 
pany were  considered  to  be  equivalent 
to  payment ;  and  it  appears  at  a  meeting 
of  the  28th  of  March,  at  which  Mr.  Brown 
was  not  present,  that  agreement,  in  what- 
ever shape  it  may  have  existed  before, 
was  put  into  a  formal  shape  as  between 
Bromfield  and  the  company,  it  being 
agreed  that  he  should  have  for  those 
services  5,000  paid-up  shares  on  certain 

(1)  Maynartti  Gate,  ante,  p.  140. 


special  terms,  the  effect  of  which  I  will, 
for  the  judgment's  sake,  assume  (without, 
of  course,  deciding  anything  more  about 
it),  was  that  the  number  would  be  liable 
to  be  reduced  if  the  allotment  of  shares 
to  the  general  public  should  not  proceed 
to  the  extent  contemplated,  and  possibly 
any  shares  so  allotted  would  be  liable  to 
be  cancelled  if  the  allotment  fell  short  of 
what  was  expected.  Before  any  large 
allotment  or  any  to  the  general  publio 
was  actaally  made,  on  the  ^th  of  March, 
at  a  general  meeting  at  which  Mr.  Brown 
was  not  present,  as  in  fulfilment  of  that 
agreement,  5,000  shares  were  allotted,  as 
fully  paid-up,  to  Mr.  Bromfield,  and  of 
those  5,000  shares  50  were  substantially 
transferred  to  Mr.  Brown.  I  do  not 
mean  that  the  form  of  reg^tration  and 
transfer  was  gone  through,  but  the  sub- 
stance of  the  matter  was  this :  they  being  ' 
50  of  the  shares  authorised  to  be  issued 
as  fully  paid-up  shares  to  Mr.  Bromfield 
under  hia  agreement,  by  his  direction 
that  number  was  transferred  to  Brown, 
and  registered  in  his  name.  Brown  having 
from  the  beginning  contemplated  qualify- 
ing himself  in  that  manner,  and  not 
otherwise,  for  the  office  of  director. 

Now  these  shares  were  or  were  not 
vaUdly  issued.  K  they  were  not,  then  the 
qualification  must  fail,  but  you  cannot  on 
that  hypothesis  substitute  a  different 
agreement  to  take  a  different  qualification. 
If  they  were,  the  qaalification  was  good. 
Which  of  those  alternatives  would  be 
correct  seems  to  me  to  be  immaterial  for 
the  present  purpose  to  enquire,  because 
either  way  we  come  to  this,  ■  that  there 
was  really  no  other  contract  to  qualify 
himself  by  shares  except  that  which  was 
carried  into  effect  by  means  of  that  trans- 
action with  Bromfield. 

JameSj  L.J. — I  entirely  agree  in  the 
conclusion  and  the  reasons  that  the  Lord 
Chancellor  has  given.  I  desire  to  add 
that  in  the  case  of  Admiral  Leeke,  it  cer- 
toinly  was  not  my  intention  nor  the 
intention  of  the  Lord  Justice  to  overrule 
the  decision  in  Lord  Abercom's  Oate  (tt&i 
sufra).  We  never  even  referred  to  it. 
There  may  be  an  expression  taken  by 
itself,  separate  from  the  context,  which 
may  appear  to  give  colour  to  the  proposi- 
tion  that  I  intended  to  say  that  becoming 
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a  director  inTolTed  an  ^reeraent  to  take 
the  qoalifying  ehares.  K  so,  it  is  only 
another  instance  of  the  inaccuracy  of  lan- 
gasce  wMch  we  are  all  liable  to. 

luLLiSH,  L.J. — I  am  of  the  same  opi- 
nion. In  order  to  conatitnte  anybody  a 
sbareholder  there  must  be  proof  of  an 
agreement  between  him  and  the  company 
tut  be  should  become  a  shareholder. 
The  qaeetion  is,  is  that  proved  in  this 
ease? 

I  think  it  quite  clear  that  the  mere  £ek^ 
of  being  a  director  cannot  of  itself  make 
a  man  a  shareholder,  that  is  to  say,  make 
a  man  who  agrees  with,  the  company  to 
take  shares,  because  the  expression  that 
he  most  be  qnalified  by  holding  so  many 
shares,  does  not  oblige  him  to  take  shares 
from  the  company,  but  he  may  agree  to 
take  the  shares  by  any  other  legal  mode 
by  which  shares  may  be  acquired,  and  I 
think,  strictly  to  comply  with  the  articles 
of  association,  it  would  be  sufficient  that 
be  should  have  acquired  the  shares  be- 
fore he  acts  as  director.  If  that  were  not 
so,  if  the  meaning  of  the  articles  of  asso- 
dation  were  that  a  person  must  have  the 
shares  before  he  is  elected  to  be  a  director, 
the  consequence  would  be  that  the  election 
of  Mr.  Brown  as  a  director  would  be 
wholly  void.  According  to  the  ordinary 
understanding  of  mankind  it  would  be 
nfficient  if  a  person  acquired  shares 
before  he  became  a  director,  and  there 
can  hardly  be  any  doubt  that  if  a  proposal 
were  made  to  a  particular  gentleman  to 
become  a  director  in  the  company,  and  he 
enquired  how  many  shares  were  necessary 
for  a  qualification,  and  assented  to  be 
a  director  and  went  into  the  market  and 
poTchased  the  shares,  or  got  a  friend  to 
transfer  the  necessary  number  of  shares 
before  he  acted,  that  would  be  quite  suffi- 
cient qoalification,  and  it  would  be  impos- 
sible to  infer,  under  the  circumstances, 
that  he  had  agreed  to  take  over  unpaid 
■hares  and  to  pay  them  up. 

That  being  so,  the  single  circumstance 
in  this  case  is,  can  we  infer  that  Mr.  Brown 
■greed  to  take  shares  because  he  attended 
that  one  single  meeting  on  the  18th  of 
March  ?  It  appears  to  me,  simply  as  a 
question  of  fact,  that  it  is  impossible 
under  all  tiie  circumstances  of  this  case  to 
make  that  inference,  because  I  think  it  is 


tolerably  clear  that  from  the  very  begin- 
ning Mr.  Brown  was  in  fSict  a  representa- 
tive of  Bromfield,  who  was  to  have  a  very 
large  interest  in  the  company,  and  it  was 
intended  &om  the  beginning  that  he 
should  qualify  himself  by  having  some  of 
Bromfield's  shares.  It  is  quite  possible 
that,  though  his  name  is  mentioned  as 
having  attended  as  a  director  at  thai 
meeting  of  the  18th  of  March,  all  he  did 
was  to  go  there  for  the  purpose  of  ex- 
pressing his  assent  to  accepting  the  office 
of  director,  it  not  appearing  timt  he  had 
accepted  previously;  it  being  understood 
all  along  by  all  the  parties  to  that  trans- 
action that  he  was  really  to  be  qualified 
by  receiving  the  shares  &om  Bromfield, 
and  that  seems  to  be  corroborated  by  the 
fact  that  he  does  not  attend  other  meet- 
ings by  which  the  agreement  with  Brom- 
field was  concluded  and  the  shares  allotted. 
He  does  not  attend  the  meeting  or  attend 
at  all  until  the  shares  are  allotted  to  him 
which  were  intended  to  be  Bromfield's 
shares. 

In  my  opinion,  onder  the  circumstances, 
it  is  impossible  to  infer  that  he  assented 
to  that  as  a  shareholder.  I  do  not  mean 
to  say  if  a  person  consented  to  be  a 
director,  and  had  shares  allotted  to  him 
for  his  qualification,  and  went  in  and 
acted  as  a  director  for  a  considerable  time, 
that  you  might  not  infer  that  ho  agreed 
to  accept  the  shares,  or,  of  course,  to  be 
qnalified  in  any  other  manner. 

In  my  opinion,  in  this  particular  case, 
it  is  impossible  to  infer  that  he  ever  con- 
sented to  take  any  shares  except  paid  up 
shares  in  the  company,  and  to  hold  that 
would  be  to  hold  that  he  became  a 
shareholder  contrary  to  his  own  assent. 

Appeal  dismissed  unth  costs. 


SolicitorB — Hessn.  Vallance  tc  Vallanee,  for  ap- 
pellant ;  Messrs.  Tibbitta  &  Oo.,  for  Mr.  Brown. 
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[IN  THE  FULL  COURT  OF  APPEAL.] 
Selbobne,  L.C 
Jaues,  L.J. 

MeLLISH,  L.J.     y      COOPEK  V.   COOPEE. 

1873. 
July   28. 

Setttement — Charge  of  Portions — Satis' 
faction  by  Advancement  in  Lifetime  of  Te- 
nant for  Life — Oift  by  Will. 

A  testator  devised  real  estates  in  strict 
settlement  sribject  to  a  term  for  raising 
portions  for  younger  children,  and  directed 
that  if  the  tenant  for  life  should  during  his 
life  advance  or  pay  any  sum  or  sums  of 
money  to  or  for  the  use  or  benefit  of  any 
younger  child  for  whom  a  portion  was  there- 
by intended  to  be  provided,  then,  unless  the 
contrary  should  be  declared  by  tlw  person 
making  such  advance  by  deed,  the  sum  or 
sums  of  money  so  to  be  advanced  should 
be  taken  to  be  in  full  or  part  satisfaction  as 
tlie  case  might  be  of  such  child's  portion. 
The  tenant  for  life  by  will  gave  legacies  and 
shares  of  residuary  estate  to  some  of  the 
younger  children : — Held,  that  such  gifts 
were  not  to  be  taken  in  satisfaction  pro 
tanto  of  the  portions. 

Hickman  v.  Morgan  (1  Bro.  C.C.  63  ; 
B.  c.  2  ib.  394)  ;  Twisden  v.  Twisden  (9 
Ves.  413) ;  Leake  v.  Leake  (10  ib.  476)  j 
and  Oolding  v.  Haverfield  (M'Cle.  345  ; 
8.  c.  13  Price,  593)  observed  upon. 

John  Cooper  by  bis  will  dated  the  21st 
of  October,  1817,  gave  his  real  estate  to 
trustees  upon  iruat  for  hia  daughter 
Elizabeth  daring  her  life,  with  remainder 
to  the  use  of  her  husband,  W.  D.O.  Cooper, 
for  his  life,  with  remainder  as  to  his  Bed- 
fordshire estatesto  trustees  forl,000  years, 
in  trust  to  raise  30,000?.  for  younger 
children,  with  remainder  to  W.  C.  Cooper, 
the  eldest  son  of  his  daughter  Elizabeth, 
for  his  Ufe,  and  to  his  first  and  other  sons 
in  tail,  and  as  to  his  estates  in  Cheshire  and 
Essex  to  the  second  son  of  the  testator's 
daughter  Elizabeth,  in  tail,  and  then 
proceeded  to  direct  as  follows — 

In  case  my  sud  daughter  Elizabeth 
and  W.  D.  C.  Cooper,  or  either  of  them, 
shall  at  any  time  or  times  during  their 
lives  or  the  life  of  the  survivor  of  them, 
advance  or  pay  any  sum  or  sums  of  money 
to  or  for  the  use  or  benefit  of  any  younger 


child  or  children  for  whom  a  portion  or 
portions  is  or  are  hereby  intended  to  be 
provided,  then  and  in  such  case  and  unless 
the  contrary  shall  be  directed  by  my  said 
daughter  Elizabeth  and  W.  D.  C.  Cooper 
respectively,  or  the  survivor  of  them,  mak- 
ing such  advancement  as  aforesaid  in  and 
by  any  deed  or  writing,  deeds  or  writings, 
to  be  sealed  and  delivered  by  them,  her  or 
him  I'espeotively  in  the  presence  of  and 
attested  by  one,  two  or  more  credible 
witness  or  witnesses,  the  same  sum  or 
sums  of  money  so  to  be  advanced  to  or 
for  the  use  of  any  such  younger  child  or 
children  as  aforesaid,  shall  be  deemed,  ac- 
cepted and  taken  to  be  in  full  or  in  part 
satififaction  as  the  case  may  be  of  the 
portion  or  portions  to  which  such  child  or 
children  would  have  been  entitled  under 
the  provisions  of  this  my  will,  and  to  the 
intent  (unless  the  same  shall  be  directed 
to  the  contrary  by  my  said  daughter 
Elizabeth  and  W.  D.  C.  Cooper,  or  the 
survivor  of  them,  making  such  advance- 
ment as  aforesaid  to  be  expressed  in 
manner  aforesaid)  to  exonerate  and 
discharge  the  Bedfordshire  estates  &om 
the  portion  or  share  of  the  younger 
child  or  children  to  whom  such  advance- 
ment shall  be  made  as  aforesaid,  or  so 
much  and  such  part  of  the  same  portion 
or  share  as  such  sum  or  sums  of  money 
shall  amount  to,  anything  herein  contained 
to  the  contrary  notwithstanding. 

Elizabeth  Cooper,  the  daughter  of  the 
testator,  bad  two  sons  and  five  daughters, 
viz.,  W.  C.  Cooper,  James  Lindsay  Cooper, 
Jane  Cooper,  Elizabeth,  wife  of  Count 
van  der  Burch,  Amelia,  wife  of  Moses 
Tearl,  Caroline  Cooper,  and  Lacy,  wife  of 
Sir  Henry  Robinson. 

W.  D.  Cooper  Cooper,  the  son-in-law 
of  the  testator,  survived  his  wife  and  died 
in  1860,having  by  his  will  given  pecuniary 
legacies  to  all  his  daughters  except  Jane 
who  died  in  his  lifetime,  and  to  W.  S.  C 
Cooper,  the  only  son  of  his  eldest  son,W.O. 
Cooper,  and  bequeathed  the  residue  of  his 

Sersonal  estate  in  equal  shares  to  his 
aughter  Caroline,  and  the  trustees  of 
Mrs.  Tearl's  settlement,  and  devised  his 
residuary  real  estate  to  N.  C.  Milne  in 
trust  for  his  daughters,  Caroline  and  Mrs. 
Tearl,  and  the  survivor  of  them  daring 
their  lives  and  the  lifeof  saohsorviTW. 
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The  win  contained  no  declaration  tliat 
the  benefits  thereby  given  to  his  dangh- 
ters  should  not  be  token  in  satisfaction 
pro  tanto  of  their  shares  in  the  30,000^, 
nor  was  there  any  deed  executed  contain- 
ing such  declaration. 

iianj  questions  arose  in  the  suit  which 
was  instituted  by  Caroline  C.  Cooper  and 
Mr.  and  Mrs.  Tearl  and  their  children, 
bat  the  only  question  which  calls  for  a 
npcat  was  whether  the  legacies  and 
■Inres  of  residue  given  by  the  will  of 
W.  D.  C.  Cooper  were  to  be  taken  in 
part  satiB&otion  of  their  shares  in  the 
80,000/. 

The  Master  of  the  Bolls  decided  in  the 
affirmatiTe.     Hence  the  appeal. 

Mr.  SotUhgate  and  Mr.  Vaughan  Haio- 
hins,  for  the  respondents  W.  C.  Cooper 
and  his  eldest  son  W.  S.  C.  Cooper,  tenant 
for  life  and  tenant  in  tail  of  the  Bed- 
fordshire estates,  who  were  appellants 
from  another  portion  of  his  Lordship's 
judgment,  after  opening  and  arguing 
their  own  appeal,  proceeded  to  argue  in 
rapport  of  his  Lordship's  decision  upon 
tiie  question  above  stated.  They  con- 
tended that  it  had  been  long  settled 
by  authoriiy  that  a  legacy  of  a  parti- 
enlar  sum  or  of  a  residue,  for  it  was 
immaterial  which,  was  to  be  considered  as 
an  advancement  in  the  lifetime  of  the 
testator  within  the  meaning  of  such  a 
elanse  as  was  contained  in  the  will  of  the 
original  testator  in  this  case — 

Biekman  ▼.  Morgan,  1  Bro.  C.C.  63 ; 
s.  c.  2  Ibid.  394 ; 

Twudm  Y.  Tuntden,  9  Yes.  413 ; 

Leake  v.  Leake,  10  Yes.  476 ; 

Bengough  v.  Walker,  15  Yes.  507 ; 

On$low  Y.  MiichM,  18  Yes.  490 ; 

GoUiing  y.  Haveifidd,  M'Cle.  845; 
8.  o.  13  Price  593 ; 

Fatakerly  y.   OiUibrand,  6  Sim.  591 ; 

PapiUon  V.  PapaUm,  11  Sim.  642 ; 
8.  c.  10  Law  J.  Bep.  (m.s.)  Chanc. 
184; 

Boughu  Y.  TTtZfo,  7  Hare  819. 
This  nde  of  construction  has  been  laid 
down  in  all  the  text  books — 

MatOiewt  on  Portions,  217 ; 

Boper  on  Legacies,  1098  (4th  ed.)  ; 

Peaehey  on  aetttemenit,  497 ; 
and  the  proviso  in  the  original  testator's 
will  merely  follows  the  common  form  used 


in  all  books  of  precedents,  with  the  single 
exception  of 

Damdson's  Conveyancing  Precedents, 
vol.  3,  p.  872  (2nd  ed.)  ; 
where  the  words,  "  in  his  lifetime,"  are 
omitted. 
They  referred  to — 
PowelVf    Conveyancing   by    Barton, 

vol.  6,  p.  97  (ed.  1802)  ; 
2  Saunders  on  Uses,  264  (4th  ed.) ; 
2  Martin's  Conveyancing  (1844),  301 ; 
9  Bythewood's  Conveywndng  by  Jar- 

man,  282 ; 
2  Orahb's  Precedents,  1381  (5th  ed. 

by  Shelf ord)  ; 
2  Prideauafs  Ootweyaneing,  284  (7th 

ed.); 
Hayes'  Concise  Precedents,  601  (3rd 
ed.). 
They  also  referred  to — 

Smith  Y.  The  Earl  of  'Jersey,  3  Bligh 

290; 
Folkes  v.  Western,  9  Yes.  456 ; 
Potoys  Y.  Mansfield,  3  Myl.  &  Gr. 
359 ;  8.  c.  7  Law  J.  Bep.  (n.3.) 
Ghano.  9 ; 
Duke  Y.  Doidge,  2  Yes.  sen.  203  (n.) ; 
Searisbrick  y.  Lord  Skelmersdcde,  4 

You.  &  C.  79 ; 
Thynne  v.  Olengall,  2  H.L.  Cas.  153. 
TTie  Solidior-Oeneral  {Sir  O.   Jessel), 
Sir  Richard  Baggallay  and  Mr.  Cookson, 
for  the  plaintiffs,  and 

Mr.  Joshva    Williams,    Mr.  Fry,  Mr. 
Charles  HaU  and  Mr.  Waller,  for  defen- 
dants in  the  same  interest  as  the  plaintiffs, 
were  not  called  upon. 
Mr.  Bury,  for  trustees. 

Toe  LoBD  Ghancellob. — We  all  think 
that  upon  the  terms  of  this  particular 
will,  whatever  may  or  may  not  be  the 
consequence  or  effect  of  former  decisions 
upon  other  wills  of  different  import,  we 
are  not  obliged  to  hold,  contrary  to  the 
natural  and  reasonable  interpretation  of 
the  words  which  the  testator  hew  used,  that 
&  gift  of  a  share  of  residuary  estate  by  will 
is  an  advancement  or  payment  to  the  le- 
gatee in  the  lifetime  of  the  person  making 
such  will. 

Supposing  the  case  were  entirely  free 
f^m.  authority,  I  for  my  part  could  not 
entertain  the  slightest  doubt  as  to  the 
meaning  of  these  words.    By  the  will  of 
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ihe  grand&ther,  as  I  will  call  him,  beoaose 
the  question  in  this  case  arises  between 
persons  in  the  third  generation,  a  settle- 
ment is  made  of  real  estates  whereby  the 
eldest  grandson  and  the  male  heirs  of  the 
elder  line  are  to  sncceed  to  those  estates, 
and  a  term  is  created  oat  of 'which  in  the 
events  which  have  happened  portions  to 
the  amount  of  30,0002.  are  raisable  for 
the  younger  children,  of  whom  there  are 
five,  all  being  daughters.  Then  the  will 
contains  a  proviso  that  "  in  case  my  said 
daughter  and  son-in-law,  or  either  of 
them,  shall  at  any  time  or  times  daring 
their  lives  or  the  life  of  the  survivor  of 
them,  advance  or  pay  any  sum  or  sams 
of  money  to  or  for  the  use  or  benefit  of 
any  younger  child  or  children  for  whom 
a  portion  or  portions  is  or  are  hereby  in- 
tended to  be  provided,  then  and  in  snch 
case  and  unless  the  contrary  shall  be 
directed  by  my  said  daughter  Elizabeth 
and  W.  D.  C.  Cooper  respectively,  or  the 
survivor  of  them,  making  such  advance- 
ment as  aforesaid,  in  and  by  any  deed  or 
writing,  deeds  or  writings,  to  be  sealed  and 
delivered  by  them,  her  or  him  respectively, 
in  the  presence  of  and  attested  by  one, 
two  or  more  credible  witness  or  witnesses, 
the  same  sum  or  sums  of  money  so  to  be 
advanced  to  or  for  the  use  of  any  such 
younger  child  or  children  as  aforesaid 
shall  he  deemed,  accepted  and  taken  to  be 
in  full  or  in  part  satisfaction,  as  the  case 
may  be,  of  the  portion  or  portions  to 
.  which  such  child  or  children  would  have 
been  entitled  under  the  provisions  of 
this  my  will ;  and  to  the  intent  (unless  the 
same  shall  be  directed  to  the  contrary  by 
my  said  daughter  Elizabeth  and  W.  D. 
0.  Cooper,  or  the  survivor  of  them,  mak- 
ing such  advancement  as  aforesaid  to  be 
expressed  in  manner  aforesaid),  to  exone- 
rate and  discharge  the  Bedfordshire 
estates  &om  the  portion  or  share  of  the 
younger  child  or  children  to  whom  such 
advancement  shall  be  made  as  aforesaid, 
or  so  much  and  such  part  of  the  same 
portion  or  share  as  such  sum  or  sums  of 
money  shall  amount  to,  anything  herein 
contained  to  the  contrary  notwith- 
standing." 

The  question  is  whether  or  no  a  share 
of  residue  given  to  one  of  the  grand- 
daughters by  the^will  of  the  son-m-law 


who  was  the  last  SDrvivor  of  the  two  was 
an  advancement  or  payment  in  the 
lifetime  of  the  son-in-law  of  the  testator 
within  the  meaning  of  the  proviso  in  the 
testator's  wUl.  Now,  as  I  have  said,  if  the 
matter  were  entirely  free  from  decision 
I  could  not  feel  a  doubt  about  it.  If 
there  be  anything  familiar  in  the  world, 
it  is  the  distinction  between  acts  int«r 
vivos  and  acts  taking  effect  pott  mortem 
by  testamentary  instrument.  And  the 
English  equivalent  of  the  Latin  words 
inter  vivos  is,  "  daring  their  lives  or 
the  life  of  the  survivor  of  them."  The 
words  "  advance  and  pay  "  imply,  not  the 
execution  of  an  instrument  which  does 
not  operate  until  after  the  death,  but  ihe 
word  "  payment,"  it  is  admitted,  impUes 
the  handing  over,  or  that  which  is  equiva- 
lent to  the  handing  over,  of  money  in 
the  lifetime  of  the  person  making  the 
payment ;  and  the  word  "  advancement," 
m  my  judgment,  implies  an  act  which, 
when  done  in  the  lifetime,  either  by  an- 
ticipation puts  money  or  money's  worth 
into  the  hands  of  the  party  who  would 
not  otherwise  receive  it,  or  operates  as 
an  advancement  in  the  lifetime  by  con- 
ferring a  present  benefit,  whether  actually 
dependent  upon  some  previous  interest 
to  be  first  exhausted  or  not.  But  either 
way,  those  two  words,  "  advance  "  and 
"pay,"  appear  to  me  to  be  inapplicable 
to  the  mere  execution  of  an  instaiunent 
inoperative  in  the  lifetime,  and  applicable 
only  to  the  doing  of  a  thing  whidi  ope- 
rates immediately  in  the  lifetime  as  an 
advancement  or  as  a  payment.  That  view 
is  very  much  fortified  by  the  words  which 
follow,  shewing  that  the  intention  to  the 
contrary  is  to  be  expressed  by  a  sealed  in- 
strument, and  one  delivei-ed  in  the  pre- 
sence  of  witnesses.  It  is  in  the  last  degree 
unlikely,  if  it  had  been  meant,  contrary  to 
the  natural  meaning  of  the  words,  that  it 
should  be  sufiici^it  to  do  it  by  an  instru- 
ment operating  only  post  mortem  as  a 
testamentary  instrument,  requiring  no 
seal,  and  not  in  the  ordinary  coarse  of 
thin^  likely  to  be  sealed — it  is  most 
unlikely  that  such  a  clause  should  have 
been  introduced  requiring  a  solenmity 
alien  to  the  character  of  the  instrument 
by  which,  according  to  the  argument,  it 
was  intended  that   the  thing  shoold  be 
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o^Mkble  of  being  done,  and  causing  there- 
fore even  the  most  express  declaration  of 
intention  to  &il  if  snch  an  insti^nment 
were  not  executed  with  formalities  alien 
to  its  proper  character.  Now  these  cir- 
cnmstances  have  not  occnrred  in  any 
other  case.  The  other  cases  npon  which 
decisions  have  been  g^ven  or  opinions 
expressed  have  been  cases  in  which — 
I  am  speaking  of  the  strongest  of  them 
—yon  have  such  words  as  "  give  or  ad- 
vance,"  "give  or  settle,"  which  were 
mnds  that  in  some  of  those  oases  were 
taken  to  include  what  I  will  admit  they 
might  by  possibility  in  some  contexts 
meui,  execute  in  the  lifetime  an  in- 
stmment  which  will  operate  when  it 
eomes  into  operation  as  a  settlement  or 
as  a  gift.  And  Sir  William  Grant  in  the 
case  before  him  of  OfwJoto  r.  Mitchell  (ubi 
n^a),  laid  no  inconsiderable  stress  npon 
the  force  which  he  thought  in  that  respect 
might  be  ascribed  to  the  words  "  give  and 
settle,"  which  you  have  not  in  this  inetru- 
ment.  The  same,  or  similar  words,  also 
occurred,  I  will  not  say  in  eveiy  one  of  the 
eases  which  have  been  cited  before  ns,  but 
in  almost  all  of  them,  and  in  all  those 
upon  which  material  stress  was  laid, 
parfacnlarly  the  case  of  Oolding  v.  Haver' 
fidd  {ubi  tupra),  in  the  Ck>urt  of  Exche- 
quer, and  in  the  orig^inal  case,  which  in 
other  respects  also  was  distinguishable, 
of  Bichman  v.  Morgan  (ubi  sttpra).  In 
that  state  of  things  I  think  we  should 
be  extending  much  farther  than  they 
have  ever  yet  been  carried,  and  to  a  case 
in  which  the  natural  and  proper  meaning 
of  the  words  used  would  make  it  unfit  to 
qjply  them,  even  if  they  were  right, 
aathoritiea  which,  when  examined,  are 
in  themselves  almost  remarkable  ex- 
amples of  the  extraordinary  manner  in 
which  the  use  of  precedents  in  the  courts 
of  this  country  causes  the  courts,  first  of 
all,  to  slide  into  manifest  error,  and  after.  . 
wuds  to  follow  that  error  npon  the 
notion  that  they  are  bound  by  it. 

The  history  of  the  doctrine  relied  upon 
as  being  now  established  by  the  autiio- 
rities  is  this.  In  the  case  of  Bichman 
V.  Morgan  (ubi  twprat),  before  Lord  Thur. 
knr,  atten  were  words  which  said  that  if, 
durinff  a  man's  life,  or  at  his  death,  he 
ahonla  do  a  certain  thing,  it  should  have 

Hsw  SBBiaa,  43.— Caixc. 


a  certain  eflfect;  the  word  "give"  being 
there  used,  and  not "  advance  "  or  "  pay." 
It  was  perfectly  manifest  that  in  that 
case  what  was  done  by  the  will  took 
effect  at  the  testator's  death,  and  was 
within  the  plain  words  of  the  instrument, 
and  nothing  was  decided  in  that  case  or 
even  said,  as  £B,r  as  I  oan  see,  which 
would  lead  you  to  anything  &rther.  Then 
comes  the  case  of  Twxtden  r.  Twi»den 
{vbi  SMoro),  in  1804  before  Lord  Eldon, 
in  which  Bdehnum  t.  Morgan  (vbi  supra') 
was  referred  to,  and  Lord  Eldon,  evi- 
dently to  my  mind,  expressed  on  the 
whole  an  opinion  to  the  effect  that,  not- 
withstanding what  had  been  suggested 
tentatively  in  the  argument,  and  not  con- 
fidently at  all  on  this  subject,  the  natural 
interpretation  of  these  words  was  the 
right  one,  and  that  a  thing  was  not  to 
be  held  to  be  done  during  me  lifetime  of 
a  man  which  only  took  effect  after  his 
death.  Lord  Eldon  there  said  at  page 
426  of  the  report:  "If  the  law  is  that 
what  is  to  be  taken  under  a  will  is 
not  an  advancement  in  the  life  of  the 
party,  it  is  very  difficult  to  say  that 
what  is  taken  under  an  intestacy  shall  be 
an  advancement.  And  though  it  is  true 
the  will  must  be  made  in  the  life,  it  is 
equally  true  nothing  is  advanced  or 
given  to  the  party  to  take  till  after  the 
death."  The  expression  of  opinion,  as 
far  as  it  goes,  is  this,  that  he  first  con« 
eludes  that  what  is  taken  under  a  will  is 
not  an  advancement  in  the  life  of  the 
party,  and  then  says  that  a  fortiori  what 
is  taken  by  way  of  intestacy  is  not  an 
advancement  in  the  life  of  the  party, 
which  is  the  particular  point  decided  in 
that  case.  Then  came  Leake  v.  Leake  (ubi 
tupra),  in  the  very  next  year,  before  Lord 
Eldon,  and  in  that  case  Sir  Samuel 
Bomilly  and  other  counsel  for  the  plaintiffs, 
who  were  interested  in  contending  that 
there  was  no  satisfeustion,  said  that  they 
did  not  mean  to  argue  it.  The  words 
are :  "  The  plaintiffs  cannot  contend  that 
a  provision  by  will  must  not  be  con- 
sidered  a  provision  given  in  the  life, 
time  of  the  testator  after  Bichman  y. 
Morgan  (vbi  siipra),  and  TSaisden  y. 
Ttoisden  (vbi  supra),  though  if  that 
distincticm  can  be  maintained,  two  of 
these   children,   George    and  Ann,  bad 
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nothing  advanced  in  the  life  of  their 
&ther,  and  have  no  provision  except  bv 
the  will."  And  then  they  went  on  with 
other  arguments,  which  prevailed  in  the 
resnlt,  and  npon  which,  for  reasons  which 
I  do  not  feel  called  npon  to  attempt  to 
explain,  they  preferred  to  rely.  But  the 
only  thing  that  is  material  for  ns  is,  that 
those  eminent  and  learned  connsel  said 
they  conld  not  contend  that  a  provision 
by  will  mnst  be  considered  as  if  it  were 
given  in  the  lifetime  of  the  testator,  after 
Biehnan  v.  Morgan  (vbi  supra),  and 
Ticitden  v.  Twisden  (vM  lupra).  We 
have  referred  to  Bichman  v.  Morgan 
(ubi  gttpra),  and  Twisden  v.  Twisden 
(((5i  swpra),  and  we  find  in  those 
cases  no  warrant  whatever  for  that  pro- 
position. Then  Lord  Eldon,  in  Leake  v. 
Leake  (vibi  supra),  the  matter  not  having 
been  argued  oefore  him,  and  having  the 
year  before  expressed  a  different  opinion 
in  Twitden  v.  Twisden  {ubi  supra),  is 
reported  to  have  said  (p.  489):  "It  is 
tmly  said  tiiat  a  provision  by  will  is  to 
be  considered  as  an  advancement  in 
the  lifetime  to  the  party.  That  has 
been  repeatedly  decided,  and  is  not  to 
be  disturbed."  It  had  been  so  pnt  be- 
fore him  by  connsel,  bnt  the  matter  had 
not  been  argued,  and  I  suppose  even 
Lord  Eldon  was  capable,  when  counsel 
treated  a  thing  as  not  arguable,  but  as 
decided,  of  placing  confidence  ii^  that 
statement.  The  learned  reporter  has 
been  nnable  to  find  anything  but  Bich- 
man V.  Morgaai  (ubi  tupra),  and  Twis- 
den V.  Twisden  {ubi  supra),  to  support 
that  doctrine,  and  it  is  a  very  remark- 
able thing  that,  when  Lord  Eldon 
came  to  deliver  his  final  opinion  in  that 
very  case,  he  used  language  which  draws 
the  distinction,  for  he  says,  at  page 
492 :  "  My  opinion,  rather  than  a  judg. 
ment,  upon  this  case  is,  that,  according 
to  the  real  intention  and  legal  effect  of 
all  the  instnunente,  money  advanced  by 
the  father,  as  preferment  in  marriage,  or 
on  any  other  occasion,  is  an  advance- 
ment within  the  proviso ;  that  the  devise 
and  bequest  of  the  real  and  personal 
estate  is  not  in  this  case  an  advancement 
in  the  life  of  the  &ther."  He  had  had 
to  oonsider  whether,  npon  the  true  con- 
struction of  that  will,  it  was  neceasaiy 


that  the  advancement  which  was  to  be  in 
satisfiMstion,  should  be  made  in  the  life> 
time  of  the  father,  and  he  had  determined 
expressly,  as  I  understand  him,  that  of 
two  constructions  which  were  possible — 
that  narrower  construction  Ming  one, 
and  a  wider  construction  which  woold 
take  in  an  advancement  not  only  upon 
marriage,  which  most  be  in  the  lifetime 
of  the  &ther,  bnt  npon  any  other  occa- 
sion— the  larger  was  to  be  preferred,  and 
BO  it  had  been  argned  before  him ;  and 
he  found  that  an  intention  that  the  pro* 
vision  actually  made  by  will  should  not 
be  taken  in  satis&otion  of  the  portion 
was  in  that  case  sufficiently  manifested. 
It  was  not  therefore  in  any  way  whatever, 
in  any  point  of  view,  a  necessary  ingre« 
dient  in  the  judgment  that  Lord  Eldon. 
should  entertain  or  express  the  opinion  he 
did  on  that  particular  point.  Sir  William 
Grant  examined  the  matter  afterwards  in 
the  case  of  Onslow  v.  Mitchell  (ubi  supra), 
in  which,  as  I  have  said,  he  reUed  on 
the  words  "give  and  settle,"  and  said 
he  could  find  no  foondation  for  the 
doctrine  except  those  two  cases  of  Biek- 
man  v.  Morgan  {itbi  supra),  and  Twit- 
den V.  Twisd,en  {ubi  supra),  which,  how- 
ever, evidently  were  not  authorities  for 
it;  bnt  Sir  William  Grant  said  that 
he  thought  it  was  involved  in  the 
decision,  not  adverting  to  the  fact  that 
it  was  not  necessary  in  that  case  that  the 
advancement,  in  order  to  be  a  satisfaction, 
should  have  been  made  on  the  oocasioa 
of  the  marriage  in  the  lifetime  of  the 
father,  because  the  settlement  contained 
the  important  additional  words  "or 
otherwise  provided  for."  The  particular 
decision,  after  all,  of  Sir  Willuun  Grant,  ia 
rested  on  the  force  of  the  words  "settle  and 
give."  Golding  v.  Haverfield  {ubi  supra) 
is  also  rested  on  similar  words,  and,  I  mnst 
say,  upon  a  somewhat  exaggerated  weight 
given,  not  merely  to  the  extra-judicial 
dictum  of  Lord  Eldon,  bnt  to  tiie  fitot 
that  the  oonnsel  for  the  plaintiff  in  that 
case  did  not  argue  the  point.  Whether 
or  no,  for  the  reasons  which  have  been  so 
ably  argued  by  Mr.  Sonthgate  and  "Mr. 
Hawkins,  or  for  any  other  reasons  in 
precisely  similar  cases,  the  Court  would 
feel  that  upon  an  exactly  similar  form  of 
words  a  construction  had  been  placed 
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which  could  not  now  be  disturbed,  it 
would  perli^)s  have  been  improper  for 
me  on  tibia  occasion  to  determine,  for  that 
is  not  the  case  before  ns.  Here  we  have 
diflferent  words.  We  have  not  the  word 
"settle,"  we  have  not  the  word  " give ; " 
we  have  the  words  "  advance  or  pay,"  and 
we  have  the  indication  of  intention  con- 
tained in  the  reference  to  a  deed  or  sealed 
writing  as  the  necessary  and  only  mode 
of  declaring  the  tme  intention  wii^  which 
the  act  should  be  done.  I  therefore  am 
of  opinion  that  in  this  porticnlar  case 
there  was  no  advancement  by  means  of 
the  gfift  of  the  shares  of  the  residue. 

JlidS,  L.  J. — I  am  of  the  same  opinion. 
Lidepemdently  of  authority,  I  coidd  not 
have  brought  my  mind  to  doubt  .what 
the  meaning  of  the  clause  in  the  will  of 
the  original  testator  is ;  and  it  is  to  be 
home  in  mind,  which  it  appears  to  me 
has  not  been  borne  in  mind  in  any  of  the 
cases,  that  in  patting  a  strained  and  nn- 
natural  meaning  apon  words  in  a  proviso 
of  this  kind,  the  greatest  possible  violence 
is  done  to  tJiat  which  I  have  always  con- 
sidered one  of  the  cardinal  rules  of  con- 
stmction  in  this  Court,  tiiat  is,  that  where 
you  have  an  interest  vested  and  given, 
the  words  by  which  that  interest  is  to 
he  defeated  and  taken  away  most  be 
reasonably  clear  and  certain.  In  this 
case  this  interest  is  clearly  given  to  these 
duldran.  It  must  be  taken  away,  as  it 
seems  to  me,  by  equally  clear  words,  or 
words  indicatii^  an  equally  clear  mean- 
ing. It  appears  to  me  that  nobody  wonld 
lay  tiiat  it  was  according  to  the  ordinary 
use  of  the  word  that  a  thing  left  by  a  will 
waa  advanced  or  paid,  and  I  do  not 
teA  myself  constrained  by  the  authorities 
to  pat  upon  this  will,  luiving  regard  to 
all  the  words  c^  it,  or  upon  these  two 
wills,  the  constrootion  which  is  oon> 
tended  for  by  iixe  appellant.  I  cannot 
I^  noticing,  in  addition  to  the  observa- 
tions oi  the  Lord  Chancellor,  this :  that 
it  ia  Yery  singular  that,  the  case  having 
been  left  in  the  position  in  which  it  was 
hit  by  Lord  Eldon  by  his  two  judgments, 
aii^falarly  inconsistent  as  they  are,  in 
Leake  y.  Leake  (ubi  eupra),  and  Twiaden 
V.  Twitden  (ubi  mipra) — that  the  case 
having  been  left  there  as  far  back  as 
the  yeazs  1804  and  1805,  there  never 


has  been  any  opportunity  apparently  for 
the  Court  of  Chancery  to  make  any 
comment  on  those  cases,  except  in  that 
case  before  Sir  William  Grant  in  1812, 
Onslow  V.  Mitchell  (iibi  supra),  and  in 
which  he  found  himself  obliged,  in  order 
to  arrive  at  a  conclusion  foUowing  what 
was  decided  in  Leake  v.  Leake  (ubi 
m/pra),  to  place  the  whole  of  his  judgment 
on  the  meaning  of  the  words  "  give  and 
settle."  Though  Lord  Eldon  lived  him- 
self for  many  years  afterwards  and  held 
the  Great  Seu,  he  never  had  an  oppor- 
tunity of  expressing  his  opinion  upon  it 
or  explaining  the  two  decisions,  and  we 
have  m  this  Court  nothing  bat  lliat  one 
comment  of  Sir  William  Grant,  and  the 
one  train  of  reasoning  by  which  he  justi- 
fies himself  in  following  Leake  v.  Leake 
(yhi  evpra) .  Under  these  circumstances  I 
agree  with  the  Lord  Chancellor  in  think- 
ing that  we  are  not  obliged  to  extend  the 
doctrine,  such  as  it  is,  any  further. 
Mellish,  L.J.,  concurred. 

Solicitors — ^Uesns.  Milne,  Biddle  &  Hellor,  for 
plaintiffi;  Messrs.  Farrer,  Ouviy  &  Co.,  and 
Mr.  J.  B.  Bailey,  for  defendants. 


BBnNSKILL  v.  CAIBD. 


Selbobnb,  L.C. 
for 

LoBD  BoKUlT,  MJB. 

1878. 
Aug.  7. 

Truet  to  invest  in  Land — Bepairt—^ 
Jurisdiction  of  Court. 

When  personalty  is  directed  to  he  invested 
in  land  to  be  conveyed  to  the  same  uses  as 
certain  existing  settled  estates,  the  Court  of 
Ohwneery  cannot  authorise  the  ouUay  of  any 
of  the  pfft-sonaUy  in  doing  repairs  on  the 
existing  settled  estates. 

In  re  Lord  Hotham's  Trusts  (Law  Bep. 
12  Eq.  76)  not  followed. 

This  was  an  adjoomed  snnunons  in  an 
administration  suit.  The  will  devised  real 
estate  to  one  for  life  with  remainders 
over,  and  gave  personal  estate  to  trostees 
on  trust  to  invest  it  in  land  to  be  settled 
to  the  same  uses.  The  tenant  for  life  had 
become  bankrupt,  and  the  estates  com- 
prised houses  in  hand  which  were  out  of 
repair.    The  summon?  was  taken  out  by 
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the  trustee  in  bankmptcy,  and  it  asked 
that  the  tmstebs  of  the  wiH  might  be  at 
liberty  to  lay  out  a  portion  of  the  person* 
alty  in  doing  repairs  on  the  settled  estates. 
No  opposition  was  offered  to  the  applica- 
tion, the  proposal  being  considered  bene- 
ficial for  all  parties,  but  some  of  the 
remaindermen  were  infants.  Evidence 
was  tendered  to  shew  that  these  remain- 
dermen wonld  be  benefited  by  the  outlay. 

Mr.  Brietowe  and  Mr.  Qraham  Hastings, 
for  the  applicant,  mentioned 

In  re  Lord  Hotham's  Trusts  (Malins, 
V.C,  May,  1871),  Law  Sep.  12 
Eq.  76, 
in  which  a  similar  application  was  granted. 

iStr  B.  BaggaUay,  Mr.  Soatligate,  Mr. 
Fry,  Mr.  Horneli,  Mr.  Whitehead  and  Mr. 
Mander,  appeared  for  the  other  parties. 

Thx  Lord  Chancellob  said  that  he 
thooght  the  Conrt  had  not  power  to 
authorise  such  an  expenditure  of  the  tes- 
tator's personal  estate. 

Solicitors— Ur.  W.  B.  Harris,  agent  for  Hr.  J.  H. 
Square,  Kingsbridge,  for  pluintiffii;  Messrs. 
Halse,  Tristxam  &  Co.,  agents  for  Mr.  B.  T. 
Head,  Exeter,  and  Messrs.  Lewis  &  Lewis,  for 
defendants. 


•} 


WEBBEA  V.   COBBETT. 


Malins,  V.C. 

1873. 

July  15. 

Will — Latent  Ambiguity — Parol  Evid- 
ence— Christian  Name. 

A  testatrix  after  maMng  specific  bequests 
to  his  niece  Clara  and  "my  niece  Laura, 
second  daughter  of  my  brother,  J.  H.  W.," 
bequeathed  as  follows:  "  to  each  of  my 
nieces,  K.  G.,  E.  M.  T.,  H.  B.  and  Laura  W., 
the  sum,  of  501,"  and  further  bequeathed"  to 
each  of  my  nieces  the  said  C.  Jr.,  Laura  W., 
B.  W.,  M.  E.  8. 8.,  and  E.  0. 8.  the  sum  of 
lOOJ.,"  and  gave  the  residue  "  in  trust  for 
the  said  M.  E.  8.,  Laura  W.,  E.  0.  M.  and 
B.  W."  It  appeared  that  tlie  testatrix  had 
two  nieces,  one  Laura  W.,  a  daughter  of  her 
brother  J.  H.  W.,  and  the  other  Laur<i 
Frances  TotnMns  W.,  a  daughter  of  her 
brother  Wiliiam  W.  Parol  evidence  had 
been  entered  into  to  shew  which  Lawa  was 
intended : — Held,  that  in  tlie  first  gift  the 
person  {LatMra  W-)  who  was  intmded  was  ac- 


ciiraiehf  described ;  that  there  was  no  latent 
ambiguity  and  that  parol  evidence  was  not 
admissible.  That  the  same  Lamra  W.  men- 
tioned in  tlie  first  gift  took  both  the  legacies 
of  501.  and  1001,  and  also  the  share  of  the 
residue. 

Martha  Amelia  Webber,  by  her  will 
dated  the  2nd  of  June,  1870,  among  other 
bequests  gave  as  follows :  "  I  give  to  my 
niece  Clara,  eldest  daughter  of  my  brother 
John  Hnish  Webber,  my  lava  vase,"  and 
then  further  on,  "I  give  to  my  niece 
Laura,  second  daughter  of  my  said 
brother  John  Huish  Webber,  my  four 
alabaster  Italian  poets,"  and  then, "  I  give 
to  my  niece  Bosa,  yonngest  daughter  of 
my  said  brother  John  Huish  Webber,  one 
gold  bracelet."  And  after  giving  the 
residue  of  her  property  to  trustees  upon 
trust  for  sale  and  pavment  thereout  of 
a  sum  of  191.  19s.  to  her  brother  John 
Huish  Webber,  and  an  annuity  of  501. 
to  her  brother  William  Webber,  the 
testatrix  gave  as  follows :  "To  each  of 
my  nieces,  Eate  Gilbert,  the  wife  of  John 
Gilbert,  of  the  city  of  Cork,  Ireland,  Han- 
nah Maria  Thomas,  the  wife  of  Frederick 
Thomas,  of  Birmingham,  Harriet  Bird, 
the  widow  of  John  Bird,  of  New  Zealand, 
and  Laura  Webber,  the  sum  of  502.,  and  to 
Mary  Anne,  the  wife  of  John  Huish 
Webber,  jnnior,  the  sum  of  100?.  To  each 
of  my  nephews,  Henry  Webber,  Arthor 
Wynn  Webber,  and  Edwin  Vincent  Web. 
ber  (sons  of  my  brother  William  Webber), 
George  Webber  (yonngest  son  of  my 
brother  John  Huish  Webber), and  William 
Webber,  of  Bourne,  Lincolnshire,  the  sum 
of  502.  To  each  of  my  nieces,  the  said 
Clara  Webber,  Laura  Webber,  Bosa 
Webber,  Martha  Elizabeth  Sarah  Sankey, 
and  Emma  (Georgians  Morris,  the  sain 
of  1002. ;  and  as  to  all  the  rest,  residne 
and  remainder  of  the  moneys  to  arise 
from  such  sale,  collection  and  conver- 
sion into  money  as  aforesaid,  and  all 
other  my  residuary  ittoneys  and  estate, 
in  trust  for  the  said  Martha  Elizabeth 
Sarah  Sankey,  Laura  Webber,  Emma 
Georgiana  Morris  and  Bosa  Webber, 
share  and  share  alike," 

It  appeared  that  the  testatrix  had 
three  nieces  who  were  the  daughters  of 
ber  brother  John  Hnish  Webber,  namely, 
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Claift  Webber,  the  i^alniaff  Bom  Webber, 
•DdLaais  Webber,  and  five  nieces  who 
irete  daughters  of  her  brother  William 
Webber,  namely,  Kate  CHlbert,  Hannah 
Maria  Thomas,  Harriet  Bird,  Lattra 
Francee  Tomldns  Webber,  and  Maty 
Anne  Webber. 

The  question  to  be  decided  was  which 
of  the  testatrix's  nieces  was  entitled  to 
the  two  l^acies  given  to  Laura  Webber 
and  also  to  the  share  of  the  residue. 

The  Vioe-Ghancellor  had  in  chambers 
allowed  parol  evidence  to  be  entered  into 
for  the  purpose  of  shewing  which  Laura 
Webber  was  intended,  and  it  there- 
bj  i^peared  that  the  testatrix  had  been  in 
&e  habit  of  addressing  both  Laura  Web- 
ber and  Laura  Frances  Tomldns  Webber 
limply  88  "  lAura,"  and  that  she  had 
been  on  friendly  relations  with  both  of 
them,  but  that  during  the  latter  part  of 
ber  life  the  family  of  her  brother  John 
bad  been  living  much  nearer  to  her  than 
tiiatof  William,  and  that  consequently 
die  had  seen  much  more  of  Laura  Web- 
ber than  of  her  cousin  and  had  become 
much  attached  to  her.  Laura  Webber  had 
frequently  stayed  with  the  testatrix 
and  was  with  her  in  her  last  illness.  It 
also  ^>peared  that  t^e  testatrix  had  by  a 
previous  will  executed  in  1863  made 
kree  provisions  for  her  brother  William 
uidhis  &mily. 

The  cause  now  came  on  for  further 
oomdderatiou. 

Mr.  Tear  son  and  Mr.  0.  0,  Berkeley,  for 
the  plaintiff. 

Mr.  OcUon  and  Mr.  OooJcson,  for 
Laura,  the  daughter  of  John  Hnish 
Webber. — ^Parol  evidence  is  not  admissible 
in  this  caae  to  shew  who  was  intended  to 
take,  there  being  no  patent  or  latent  am< 
bignity — 

Doe  V.  Weitlake, 4,B.&  Aid.  57; 
Bemaswui  v.  Atkinson,  10  Hare,  345 ; 
B.  o.  23  Law  J.  Bep.  (n.b.)  Chano. 
184; 
In  re  KitveH's  Trust,  40    Law   J. 
Bep.   (n.s.)  Ghanc.  703 ;  s.  c.  (on 
app.)  41  ibid.  351 ;  s.  c.  12  Eq. 
183;  ».  c.  7Ch.  170; 
Wigram  on  WUU,  4th  Ed.,  pp.  27, 57. 

The  legatee  is  accurately  described  in 
the  first  gift  as  "  Laura,  the  second 
daughter  of  my   brother  John    Huish 


Webber,"  and  wherever  the  name  Laura 
Webber  occurs  afterwards  tlie  same 
Laura  Webber  is  intended. 

[Malins,  Y.G. — I  am  disposed  to  think 
that  when  a  legatee  is  once  properly 
described  in  a  will  and  the  same  name 
occurs  again  in  a  later  part  of  the  will- 
the  same  legatee  must  be  taken  to  be  in- 
tended.] 

This  will  can  be  read  without  any 
extrinsic  aid. 

Jefferiet  v.  MicheU,  20  Bear.  15, 
has  some  analogy,  but  that  was  a  case  of 
latent  ambiguity ;  here  there  is  neither 
patent  nor  latent  ambiguity. 

If  the  evidence  however  is  gone  into 
it  is  all  in  favour  of  Laura,  the  daughter 
of  John,  being  intended. 

Mr.  Olasse  and  ilfr.  Lonsdale,  for  Laura 
Fiances  Tomldns  Webber. — It  is  clear 
from  the  will  itself  that  the  testatrix 
intended  to  benefit  the  fiunilies  of  all 
her  brothers,  and  it  is  also  equally  dear 
that  she  could  not  have  meant  the 
same  person  to  take  the  two  legacies  of 
502.  and  1002.  With  regard  to  the  legacy 
of  502.  the  Laura  there  mentioned  must 
be  taken  to  be  Laura,  the  daughter 
of  William,  as  she  is  mentioned  in  con- 
junction with  the  other  children  of 
William.  The  ciroomstanoe  that  two  of 
her  Christian  names  are  omitted  has  no 
weight  whatever — 

BetmeU  v.  Marshall,  2  Kay  &  J.  740  ; 
but  the  fact  that  two  legacies  are  given 
apparently  to  the  same  person  raises  a 
latent  ambiguity,  and  parol  evidence  is 
therefore  admissible. 

The  previous  will  made  in  1868, 
whereby  the  testatrix  largely  provided 
for  her  brother  William  and  his  mmily,  is 
inadmissible — 

Be  Gregory's  Settlement  and  WiU,  84 
Beav.  600. 

Mr.  Fooks  and  Mr.  Whithehome,  for  the 
other  defendants,  the  trustees  of  ihe  will. 

Malihs,  V.C. — This  case  involves  some 
very  curious  questions,  but  there  are  some 
points  as  to  which  the  principles  of 
law  are  so  clear  that  they  ought  not  to  be 
departed  from  without  the  most  irresis- 
tible reasons.  I  entirely  agree  with  the 
authorities  which  have  been  cited,  but  in 
the  absence  of  any  authority  I  should 
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have  come  to  the  conclasion  that  Laura 
Frances  Tomkins  Webber,  for  the  pnr- 

E}Bes  of  this  will,  must  be  regarded  as 
aura  Webber,  beoanse  she  is  still  Laura 
Webber,  and  as  much  so  as  the  daughter 
of  John,  who  is  Laura  only.  That  point  is 
decided  by  the  case  o{  Bennett  t.  Marshall 
(ubi  supra).  In  that  case  there  were  two 
persons  in  the  same  degree  of  relation- 
ship  to  the  testator,  one  named  William 
Marshall  and  the  other  William  John 
Bobert  Blandford  Marshall.  The  decision 
in  that  case  was  that  they  were  both  to 
be  regarded  as  simply  William  Marshall, 
that  there  was  a  latent  ambiguity,  and 
that  therefore  parol  evidence  was  admis- 
sible. In  this  case,  therefore,  if  there 
had  been  nothing  but  the  simple  descrip- 
tion of  "  my  niece  Laura  Webber,"  I 
should  have  held  it  to  have  been  perfectly 
clear  that  there  being  two  nieces  of  the 
name  of  "  Laura,"  and  therefore  a  latent 
ambiguity,  parol  evidence  might  be  re- 
sorted to  for  the  purpose  of  shewing  which 
was  meant.  But  in  this  case,  upon  the 
face  of  this  will,  I  am  very  much  dis- 
posed to  think  that  parol  evidence  is 
not  admissible,  for  the  reason  that 
the  Laura  Webber,  named  in  the 
first  gift,  is  accurately  described  as 
"my  meoe  lAura,  sefiond  daughter  of  my 
brother  John  Huish  Webber,"  and  that 
yon  must  not  resort  to  any  other  evidence 
for  the  purpose  of  shewing  who  was 
intended.  I  think  that  the  principle 
decided  in  the  case  of  Doe  v.  Westlake 
(vbi  tupra)  is  applicable  to  this  case.  In 
this  case  tiie  testatrix  has  described  who 
she  means  by  her  niece  Laura,  namely,  the 
second  daughter  of  her  brother,  John 
Huish  Webber.  If  she  had  meant  the 
other  Laura,  it  was  incumbent  upon  her  to 
hare  added  the  words,  "  the  daughter  of 
my  brother  William."  I  am  clearly  of  opi- 
nion, therefore,  that  the  testatrix  having 
once  described  her  niece  in  a  mannw 
which  removes  all  possibility  of  doubt 
as  to  who  was  intended,  whenever  she 
mentions  her  niece  Laura  Webber  again 
Che  same  person  is  intended,  and  there- 
fore that  in  point  of  law  the  gift  of  the 
legacy  of  502.  to  Laura  Webber  is  to  the 
same  Laura  before  named,  and  the  gift  of 
the  legacy  of  1002.  to  "  the  said  Laura 
Webber  "  is  to  the  same  Laura  who  was 


before  accurately  described.  For  the 
same  reason,  the  Laura  Webber  men- 
tioned in  the  gift  of  the  residue  must 
mean  the  same  Lauia  Webber  previously 
mentioned,  namely,  the  second  daughter 
of  her  brother  John.  That  is  i^e  con- 
clusion I  arrive  at  &om  the  will  itself 
but  I  do  not  regret  that  in  chambers  I 
decided  that  parol  evidence  might  be 
gone  into,  as  it  has  perfectly  satisfied  me 
that  my  decision  is  in  accordance  with  the 
intention  of  the  testatrix. 

If  I  am  at  Uberty  to  conjecture,  I  have 
but  little  doubt  that  the  testatrix  meant 
that  Laura,  the  daughter  of  her  brother 
William,  should  take  the  legacy  of  501., 
for  it  is  improbable  that  within  the  short 
space  of  six  lines  she  should  have  given  two 
legacies  to  the  same  person,  and  though 
in  point  of  law  both  the  legacies  in  my 
opinion  go  to  Laura,  the  daughter  of  John, 
yet  in  point  of  equity,  I  am  of  opinion 
the  legacy  of  hOl.  ought  to  go  to 
Laura,  the  daughter  of  Wuliam,  but  that 
must  be  left  to  the  parties  themselves. 

Solicitors — Mr.  J.  H-Weliberifor  plaintiff;  HessrB. 
Lee,  Fembertcm  and  Beeves ;  and  Keeats.  Ilifb, 
Bussell  &  Iliffe,  for  defendants. 


[m  THE  FULL  COUKT  OF  APEEAL.] 
Selbobnb,  L.C."\ 
James,  L.J. 

MliLLISH,  L.J.   y         ELVER  V.  CI^ST. 

1873. 
Nov.  18,  26. 

Exeeftiont  to  Answer — BedempUon  8uU 
— Befusal  to  account  before  Decree. 

A  mortgagee  in  possession,  defendant  to  a 
bCli  for  redemption,  admitting  himself  by 
his  answer  to  be  redeemable,  cannot  deeUne 
to  answer  interrogatories  requiring  him  to 
set  forth  an  account  of  the  rents  and  profits 
of  the  mortgaged  hereditaments,  the  rule 
being  that  when  a  party  answers  he  is 
bound  to  answer  fuMy. 

The  bill  was  filed  by  the  owner  of  the 
equity-  of  redemption,  in  certain  freehold 
hereditaments  against  the  mortgagee  in 
possession  for  redemption,  and  praying 
that  the  usual  accounts  might  be  taken 
with  proper  rests. 

The  plaintiff  by  his  eleventh  iaterroga- 
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ioty  required  the  defendant  to  set  forth 
»  rail,  true  tuid  particular  account  of  all 
rents  and  profits  of  the  mortgaged  here- 
ditaments received  by  him,  or  come  to 
his  hands,  or  to  the  minds  of  any  person 
or  persons,  by  hia  order  or  for  his  use, 
specifying  the  dates  when  and  the  persons 
&Qm  whom,  and  the  times  at  which  he 
Lad  receircid  the  same,  and  every  part 
thereof^  and  how  and  in  what  manner  he 
had  applied  each  and  every  port  thereof. 

The  defendant  by  his  answer  stated 
Oat  he  was  willing  that  the  plaintiff 
should  have  the  common  decree  for  re- 
demption, but  submitted  that  it  would  be 
premature  to  set  forth  such  account  in 
the  answer,  and  that  he  was  not  bound  to 
do  it,  and  that  under  the  circumstances  it 
was  unnecessary  and  would  be  improper 
for  him  to  answer  the  eleventh  interroga- 
toiy,  or  any  part  thereof.  The  plaintiff 
excepted  to  the  answer  for  insufficiency, 
and  Malins,  V.C.,  allowed  the  exception. 
See  42  Law  J.  Bep.  (n.s.)  Chano.  807. 

The  defendant  ^pealed. 

Mr.  Hemming,  K)r  the  appellant,  con- 
tended that  the  mortgagee  could  not  be 
eaUed  upon  to  account  until  the  mortga- 
gor had  established  his  right  to  redeem, 
that  is  toaaynntil  he  had  obtained  a  decree, 

Mr.  Inee,  for  the  plaintiff. 

The  Lobd  Chanceixob  (on  November 
2Sth}  read  the  judgment  of  the  Court, 
which  was  as  follows — 

The  question  in  this  case  is  whether  a 
mortgagee  in  possession,  defendant  to  a 
bill  for  redemption,  admitting  himself  to 
be  redeemable,  can  wholly  decline  answer- 
ing interrogatories  as  to  the  state  and 
particulars  of  the  account  which  it  is  one 
of  the  objects  of  the  suit  to  take. 

We  find  no  authority  and  we  see  no 
reason  for  treating  a  reidemption  suit  as 
subject  to  any  different  rule  in  this 
respect  from  that  applicable  to  a  suit  for 
any  other  kind  of  accounts  necessary  for 
or  consequential  upon  the  principal  relief 
prayed.  The  question  whether  before  the 
abolition  of  the  master's  office,  when  ez- 
eeptions  to  answers  for  insufficiency  were 
heard  in  the  first  instance  by  the  masters 
and  not  by  the  Court,  a  defendant  to  on 
ordinary  suit  for  such  accounts,  could  by 
'  protect  himself  &om  discovery  as 


to  the  particulars  of  the  account  prayed, 
is  discussed  by  Sir  James  Wigram  in  ss. 
159-185  of  his  work  on  discovery,  and 
by  Mr.  Hare  in  part  4,  c.  1,  of  his  work 
on  the  same  subject,  with  the  usual 
ability  of  those  writers.  The  result  is 
that  although  during  the  interval  between 
Lord  Kenyon's  appointment  as  Master  of 
the  Bolls  and  the  accession  of  Lord  Eldon 
to  the  Chancellorship,  a  different  practice 
was  followed  in  certain  cases,  oi  which 
Jaeobt  y.  Ooodman  (1)  and  Lord  DonegaU 
T.  Stewart  (2)  are  examples,  the  true  rule 
as  finally  settled  by  Lord  Eldon  and  his 
successors  was  thata  defendant  submitting 
to  answer,  even  when  he  altogether  denied 
the  plaintiff's  title,  was  obliged  to  answer 
fully,  not  only  as  to  other  matters,  but 
also  as  to  consequential  matters  of  ac- 
count. The  principle  expressed  in  Sir 
J.  Wigram's  first  proposition  (sec.  25) 
that  the  right  of  a  plaintiff  to  discovery  is 
in  all  cases  confined  to  the  question  or 
questions  in  the  cause  which  according  to 
xhe  pleadings  and  practice  of  the  Courts 
is  or  are  about  to  come  on  for  trial,  might 
indeed  have  seemed  to  justify  the  post- 
ponement until  after  the  decree  of  all 
discovery  as  to  items  of  account,  oonoem- 
ing  which  no  special  proof  was  prayed, 
especially  if  Lord  Qifford  was  right  in  re- 
fusing as  he  did  in  Law  v.  Htmter  (3) 
and  Walker  v.  Woodward  (4),  to  receive 
at  the  hearing,  or  to  enter  in  the  decree 
as  read,  evidence  as  to  such  items.  It 
must  also  be  admitted  that  much  un- 
necessary delay  and  expense  might,  and 
probably  did  in  many  cases,  result  from 
the  rule  that  discovery  as  to  such  matters 
could  be  limited  only  by  demurrer  or  plea. 
The  rule,  however,  was  in  finct  established 
both  on  technical  grounds,  which  may 
perhaps  have  lost  some  of  their  force 
since  the  removal  of  the  hearing  of  ex- 
ceptions for  insufficiency  bma  the  masters 
to  the  Court,  and  also  because  a  full 
discovery  of  the  details  of  the  account 
might  in  some  cases  enable  a  plaintiff  to 
take  an  immediate  and  final  decree  at  the 
hearing,  for  what  on  the  defendant's  own 
statement  might  appear  to  be  due  to  him, 

3  Bro.  C.C. 
8  Veo.  440. 


(1)  3  Bro.  C.C.  487  (».)• 

(2)  8  Veo.  440. 
(8)  1  Bnss.  100. 


(4)  IbU.  107. 
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and  because  if  this  part  of  the  discoveiy 
were  postponed  till  a  later  stage  the  plain- 
tiff might  ran  the  risk  of  losing  it  alto- 
gether by  death  or  other  intervening 
accidents. 

In  the  Court  of  Exchequer,  when  that 
Court  exercised  eqnity  jarisdiction,  ex- 
ceptions to  answers  for  insufficiency 
always  came  immediately  before  the 
Court  itself  and  there  was  a  larger  de- 
gree of  discretion  as  to  the  allowance  or 
disallowance  of  those  exceptions,  accord- 
ing to  the  view  which  the  Court  might 
take  of  their  materiality  to  the  issues  to 
be  determined  at  the  hearing  in  each  par- 
ticular case  prescribed. 

After  the  passing  of  the  Act  for  the 
abolition  of  the  master's  office  efforts  were 
very  soon  made  to  obtain  in  this  Court 
the  benefit  of  a  limitation  of  the  pMn- 
tiff's  right  to  discovery  by  answer,  such 
as  had  prevailed  on  the  equity  side  of  the 
Court  of  Exchequer,  and  such  as  had  re- 
commended itself  to  the  mind  of  Lord 
Kenyon  and  Lord  Loughborough.  In 
Swinhome  v.  Nelson  (6)  and  Clegg  v. 
Ednwndson  (6),  in  both  of  which  cases  I 
was  ooonsel,  this  experiment  was  unsuc- 
cessfully made  before  the  late  Master  of 
the  BoUs.  Nor  is  it  correct  to  say  ihaib 
those  decisions  of  Lord  Bomilly  were 
ever  reversed  or  overruled  by  the  Court 
of  Appeal ;  what  really  happened  in  the 
Court  of  Appeal  was  that  the  Lords 
Justices  succeeded  in  putting  pressure 
upon  the  parties  so  as  to  obtain  their 
consent  to  reasonable  terms  for  expediting 
the  hearing,  including  such  admissions 
for  the  purpose  of  that  hearing  as  their 
Lordships  thought  sufficient,  and  upon 
those  terms  the  exceptions  or  the  appeals 
from  the  orders  allowing  them  (I  am  not 
sure  which,  for  those  oases  upon  i^peal 
are  not  reported)  were  ordered  to  stand 
over  till  the  hearing. 

Vice-Chancellor  Wood  in  De  la  Bue  v. 
Diclnnton  (7),  an  exactly  similar  case  to 
Swinbome  v.  Nelson  (5),  thought  himself 
warranted  by  these  precedents  in  making 
an  adverse  order  that  exceptions  for  in- 

(6)  16  Bear.  416;  s.  c.  22  Lav  3.  Bep.  (n.8.) 
Cbanc.  331. 

(6)  22  Bear.  126;  s.  c.  26  Law  3.  Sep.  (n.s.) 
Cbanc  673  ;  s.  c.  8  Se  Gex,  M.  &  G.  787. 

(7)  3  E.  &  J.  388. 


sufficiencr^  should  stand  over  till  the 
hearing.  It  is  manifest,  however,  that 
the  question  of  sufficiency  or  insnfficimiqy 
was  by  that  mode  of  dealing  with  it 
evaded  and  not  determined. 

In  all  these  cases  the  defendant  by  his 
answer  had  wholly  denied  the  plaintiff's 
title  to  relief.  They  famish,  in  any  view 
of'  them,  no  authority  for  the  claim  of  a 
defendant,  who  admits  (as  the  defendant 
here  does)  the  plaintiff's  right  to  relief,  to 
refuse  all  discovery  before  the  hearing,  as 
to  consequential  matters  of  account. 

In  the  case  before  us,  the  plaintiff  asks, 
by  the  prayer  of  his  bill,  that  the  account 
against  the  defendant,  the  mortgagee,  may 
be  taken  with  rests.  He  has  not,  indeed, 
alleged  in  his  bill  any  circumstances  en- 
titling him,  by  the  course  of  the  Court,  to 
that  particuliu:  relief.  But  if  the  course 
of  the  Court  entitles  him,  in  this  stage  of 
the  suit,  to  disooveiy  as  to  the  state  of 
the  account,  it  would  be  premature  for  us 
to  assume  that  he  may  not,  by  means  of 
such  discoveiT  (and  by  amendment,  if 
necessary,  of  his  bill),  be  enabled  to  pre- 
sent to  the  Court  at  the  hearing  a  case 
requiring  consideration  in  support  of  that 
part  of  the  prayer.  We  are  not  now  called 
upon  to  determine  whether  the  defendant 
must,  in  answer  to  ikeee  interrogatoriee, 
set  forth  as  full  and  detailed  a  stetement 
of  all  the  items  of  the  account  as  he  might 
be  obliged  to  give  under  a  decree  of  re- 
demption. The  Court  may  be  trusted  to 
exercise  a  proper  control  over  any  attempt, 
on  the  plaintiff's  part,  to  press  for  any 
such  minuteness  of  discovery  as  woiild  be 
either  vexatious  or  unreasonable;  as  in- 
deed it  can  do  in  any  case  in  which  it  is 
satisfied  that  any  kind  of  discoveiy  is  re- 
quired vexatiously  or  oppressively — Beade 
■V.  Woodrooffe(8).  But  the  present  ques- 
tion is,  whether  the  defendant  is  entitled 
to  refuse  to  answer  at  all,  before  decree, 
as  to  these  matters?  The  Vice-Chan> 
oellor  has  decided  that  he  is  not,  and  with 
that  decision  we  agree.  The  appeal  must 
be  dismissed  with  costs. 

Soliciton — Messrs.  Eensman  &  Nicholson,  agents 
for  Mr.  W.  L.  OUaid,  Upwell,  for  appellant; 
Mr.  T.  M.  Williin,  for  plaiutiffi 

(8)  24  Bear.  421. 
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Bacon,  V.O. 
1873. 

Nov.   21,  22,  y  HEATB  V.  O&EALOCK. 

24,25. 
Deo.  10. 

Trustee — Mortgagee — Fraud — Priorities 
— Legcd  Estate — Purchasers  for  Value  with- 
out  Notice —Production  ajtd  Delivery  up  of 
Title  Deeds — Estoppel — Escrow. 

In  1856  H.Sf  0.,  who  were  trustees  of  a 
settlement,  leiU  7,7001.  on  mortgage  of  free- 
Idi  lands  belonging  to  8.  The  mortgage 
wof  for  three  years  certain.  0.  was  a  soli- 
citor and  acted  in  tlie  matter  both  for  the 
trustees  and  S.,  and  took  possession  of  the 
title  deeds  on  behalf  of  the  trustees,  and 
paid  the  interest  as  it  became  due  to  tlie 
cestui  (pte  trusts.  In  1859,  before  the  three 
years  had  expired,  S.  sold  parts  of  the  pro- 
perty m  mortgage  to  three  purchasers.  The 
wurtgage  was  not  disclosed,  and  8.  pvx- 
forted  to  convey  the  legal  estate  to  the 
respective  purchasers  in  consideration,  in 
tke  vhole,  of  3,0802.,  0.  again  acting  as  soli- 
dtor  to  8.  8ueh  title-deeds  as  related  only 
to  the  parts  sold  were  handed  to  the  respec- 
tive purchasers.  Between  8.  and  0.  titers 
wts  a  running  account,  and  8.  paid  to  0. 
the  3,080!.,  0.  giving  to  8.  a  receipt  signed 
by  him  on  behalf  of  himself  and  his  co-trustee 
S.,  who  he  alleged  vxis  ejyroad.  H.  was  in 
England,  but  knew  nothing  of  these  trans- 
actions. In  1870  8.  contracted  to  sell 
another  part  of  the  property  in  mortgage  to 
P.  for  1,500/.  Ke  declined  on  this  occasion 
to  conceal  the  mortgage,  and  pressed  0.  to 
obtain  for  him  a  reconveyance  of  the  parts 
already  sold.  0.  then  informed  8.  tltat  he 
had  appropriated  the  3,080/.  and  lost  it. 
C.  then  represented  to  H.  that  8.  had  sold 
different  parts  to  purchasers  for  S,080l.,  and 
1,500/.,  and  obtained  from  H.  a  conveyance 
to  P.  of  the  part  agreed  to  be  sold  to  him, 
and  a  reconveyance  to  8.  of  the  parts  sold 
for  3,0801.,  M»  order  that  8.  might  convey 
direct  to  these  purchasers.  The  sale  to  P. 
was  then  completed,  with  the  knowledge  of 
8.,  and  the  reconveyance  was  handed  to  8. 
C.  was  to  have  paid  the  whole  of  the  money 
to  a  joint  account  but  he  failed  to  do  so,  and 
tAseonded  taking  the  title-deeds  of  the  pro- 
perty with  him.  Before  8.  had  conveyed 
ike  legal  estate  to  the  purchasers  H.  filed 
tw  hiU  against  0. 8.  and  aU  the  purchasers  ; 
Rcw  Skubs,  43. — CiuMO. 


—Held,  that  H.  was  entitled  to  have  the 
reconveyance  cancelled,  and  to  an  account 
of  what  was  due  on  the  mortgage  security  ; 
and  also  to  a  decree  that  the  amount  found 
due  should  be  paid  by  8.,  and  upon  default, 
and  on  the  purchasers,  except  P.,  failing  to 
pay  such  amount,  thatS.  was  entitled  to 
realise  his  security  by  sale,  except  as  to  the 
parts  sold  to  P.  The  purchasers  were 
directed  to  produce  the  titte-deeds  in  their 
possession  for  the  purposes  of  the  sale  and 
to  deliver  them  up  to  the  new  purchasers. 
The  bill  was  dismissed  against  P. 

In  March,  1856,  the  plaintifiT,  the  Rev. 
Charles  Harbord  Heath,  and  the  defen- 
dant, William  Swain  Crealock,  who  was  a 
aolicitor  at  Aberystwith,  were  appointed 
tmsteea  of  certain  trosts  funds,  which 
thej  held  sabject  to  the  trosta  of  an  in> 
denture  of  the  24th  of  Febmary,  1810. 
A  portion  of  the  trast  funds  had  been 
divided  amongst  the  persons  beneficially 
entitled.  The  balance,  amountiug  to 
7,700/.,  was  on  the  24th  of  November, 
1856,  invested  by  Heath  and  Crealock  on 
mortgage  of  certain  freehold  lands  belong- 
ing to  the  defendant,  Thomas  King  Ste- 
phens. The  mortgage  was  for  a  term  of 
'  three  yeara  certain,  but  otherwise  it  was 
in  the  ordinary  form ;  the  title-deeds  were 
handed  to  Crealock,  who  continued  to 
hold  them  on  behalf  of  himself  and  his 
oo-trustee.  Stephens  had  practised  as  a 
solicitor,  bat  had  then  retired  from  prac- 
tice, and  Crealock  acted  as  the  solicitor 
both  for  the  trustees  and  Stephens. 
Stephens  and  Crealock  also  had  other 
transactions  together,  including  some 
mining  speculations,  and  there  was  a  run- 
ning account  between  them,  and  the  sum 
of  7,700/.  was  in  fact  put  by  Crealock  to 
the  credit  of  Stephens  and  shortly  after, 
wards  paid  to  him. 

From  the  date  of  the  mortgage  Crealock 
took  apon  himself  the  management  of  the 
trust  funds  and  paid  the  interest  as  it 
became  due  to  the  tenant  for  life. 

In  the  year  1858  Stephens  attempted 
to  sell  by  auction  some  of  the  property  in 
mortgage  but  did  not  then  succeed. 
Shortly  after,  however,  and  before  the  term 
of  three  years  had  expired,  he  sold  some 
parts  of  the  property  by  private  contract 
to  three  different  purchasers,  namely,  Joba 
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White  Lewis,  James  Bearan,  and  Thomas 
Pagh.  Abstracts  of  title  to  the  properties 
sold  to  the  respective  purchasers  were 
duly  delivered  by  Crealock  to  their  re- 
spective solicitors,  but  none  of  such  ab- 
stracts disclosed  the  mortgage  from  Ste- 
phens to  Heath  and  Crealock.  Before  the 
purchases  were  completed  each  of  the 
purchasers  enquired  whether  there  was 
any  other  mortgage  or  charge  affecting 
the  properties  about  to  be  conveyed  to 
them,  and  took  all  other  ordinary  and 
proper  precautions  for  their  secority. 
The  purchases  were  completed  in  Feb- 
ruary, 1859,  and  on  the  completion  the 
title-deeds  belonging  exclusively  to  the 
properties  sold  were  handed  to  the  re- 
spective purchasers.  The  whole  of  the 
purchase  money  for  these  properties, 
amounting  to  3,080Z.,  was  received  by 
Stephens,  and  by  him  handed  to  Crealock, 
and  the  latter  gave  to  Stephens  a  receipt 
for  this  amount  signed  by  him  on  behalf 
of  himself  and  his  co-trcntee.  Crealock 
informed  Stephens  that  he  could  not  at 
that  time  have  a  proper  receipt  endorsed 
upon  the  mortgage  deed  because  bis  co- 
trustee Heath  was  out  of  the  country. 
These  several  transactions  were  carried 
on  wholly  without  the  knowledge  of 
Heath,  who  was  then  a  clergyman  resid- 
ing and  holding  a  living  in  England. 

In  1864,  a  short  correspondence  took 
place  between  Stephens  and  Crealock, 
Stephens  proposing  to  pay  off  the  balance 
of  the  mortgage  debt,  and  enquiring 
whether  there  was  an  endorsement  on 
the  mortgage  deed  as  to  the  amount 
already  paid  off.  In  reply  Crealock  said 
that,  speaking  from  memory  he  believed 
the  memorandum  referred  to  had  been 
endorsed,  and  that  he  thonght  the  tenant 
for  life  would  prefer  not  to  have  the 
mortgage  security  disturbed. 

In  1865  a  small  portion  of  the  pro- 
perty in  mortgage  was  taken  by  the 
Central  Wales  Railway  Company.  Heath 
joined  in  the  conveyance  to  the  company. 
In  1866  Major  Bowen,  the  tenant  for  life, 
died,  and  the  fund  then  became  divisible 
amongst  the  cestui  qne  trusts. 

In  December,  1869,  Stephens  agreed  to 
sell  a  further  portion  of  the  property  com- 
prised in  the  mortoage  to  William  Price 
fop  1,500J. 


It  appeared  from  the  oorrespondence 

between  Crealock  and  Stephens,  which 
was  in  evidence,  that  Stephens  had  been 
desirous  of  obtaining  from  the  trustees  a 
reconveyance  to  himself  of  the  ptortions 
which  he  had  sold  for  3,080^.,  and  that 
upon  the  sale  to  Price  this  desire  became 
more  urgent,  because  the  statute,  22  &  23 
Vict.  c.  35,  had  then  been  passed  and  he 
was  afraid  that  he  might  incur  some 
danger  if  he  again  suppressed  the  &ct  of 
the  mortgage.  He,  therefore,  pressed 
Crealock  to  procure  for  him  a  reconvey- 
ance to  himself  of  the  portions  which  he 
had  sold  in  1859,  and  of  the  part  he  had 
then  contracted  to  sell  to  Price,  and  he 
also  asked  him  to  procure  the  plaintiff's  re- 
ceipt for  the  two  sums  of  3,080?.  and  1,500Z. 

In  answer  to  this  request  Crealock,  on 
the  4th  of  March,  1870,  wrote  to  Stephens 
and  represented  that  the  3,0802.  bad  been 
reinvested  in  his,  Crealock's,  own  name ; 
and  on  the  2nd  of  August,  1870,  Crea- 
lock again  wrote  to  Stephens  as  follows — 

"  The  cestui  que  trusts  have  not  as  yet 
received  either  of  the  3,000J.  (3,080Z.)  or 
the  1,5001.,  and  if  you  cany  out  your 
present  intention  of  not  sending  me  the 
conveyance  to  get  executed  to  yon  I  do 
not  see  how  they  are  likely  to  get  either 
of  them." 

In  the  year  1870  Crealock  represented 
to  the  plaintiff,  who  then  heard  of  it  for 
the  first  time,  that  Stephens  had  then 
sold  part  of  the  mortgaged  property  for 
8,080Z.  and  another  part  for  l,600i.  and 
that  he  was  desirous  of  having  the  por- 
tions sold  reconveyed  to  himself  upon 
payment  of  the  respective  purchase 
moneys  to  the  trustees,  and,  in  order  that 
he  might  convey  these  properties  direct 
to  the  purchasers,  two  deeds  were  pre- 
pared  to  carry  this  purpose  into  effect, 
the  one  being  a  conveyance  by  the 
mortgagees,  by  the  direction  of  Stephens, 
to  Price  of  the  property  purchased  by 
him  for  L,500Z.,  and  the  other  being  a 
reconveyance  to  Stephens,  in  considera- 
tion of  3,0802.  alleged  to  be  paid  by  him 
of  several  small  properties  comprised  in 
the  mortgage,  to  enable  him  to  convey 
them  separately  to  the  respective  pur- 
chasers. 

Heath  executed  these  deeds  in  August, 
1870,  and  they  were  sent  to  Crealock  that 
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he  might  execute  them  and  hand  them 
over  to  Price  and  Stephens  respectively 
Yrhen  he  received  the  purchase  moneys  of 
1,500Z.  and  3,080J.  At  first  Heath's  soli- 
citors  said  they  mnst  be  present  at  the 
completion,  but  their  saspicions  were  dis- 
armed by  letters  of  Orealock's  in  which 
he  agreed  to  pay  the  purchase  moneys  as 
soon  as  he  received  them  into  a  joint 
account  at  a  bank  in  the  names  of  Heath 
and  himself. 

On  the  2nd  of  September,  1870,  Price 
isd  Stephens'  son,  who  attended  on  behalf 
of  his  &ther,  met  at  Orealock's  office,  and 
Price's  purchase  was  then  completed, 
Price  paying  the  1,5002.  to  Crealock  in 
exchange  for  this  conveyance.  At  the 
same  time  the  reconveyance  to  Stephens  of 
the  parts  of  the  mortgaged  property  sold 
kr  8,080{.  was  handed  to  Stephens'  son. 

For  some  weeks  Heath's  solicitors  were 
pat  off  by  letters  fi«m  Crealock,  stating 
that  he  could  not  get  Stephens  to  com- 
plete, but  at  last,  on  the  2l8t  of  Sep- 
tember, they  were  informed  by  a  Mr. 
Tweed,  of  Honiton,  that  Crealock  had 
absconded  and  that  he  had  appropriated 
to  his  own  use  at  least  4,5802.  of  the  trust 
money.  On  the  24th  of  September  they 
received  a  letter  from  Crealock  written 
from  Ostend,  in  which  he  acknowledged 
that  he  had  appropriated  this  money  and 
said  that  he  intended  to  remain  out  of 
the  jurisdiction  of  the  Court,  and  that 
he  had  taken  the  whole  of  the  papers 
and  deeds  in  the  trust  matter  with  him. 
He  further  offered  to  make  terras  with 
the  plaintiff  on  condition  of  handing  over 
tiiese  deeds. 

On  the  29ih  of  September  the  plaintiff 
filed  his  bill  and  he  thereby  prayed — 

First.  That  the  deed  of  reconveyance 
to  the  defendant,  Stephens,  of  the  pro- 
perty stated  to  have  been  sold  in  1859  for 
3,0802.  might  be  ordered  to  be  given  np 
to  be  cancelled. 

Second.  That  meanwhile  Stephens 
might  be  ordered  to  hand  the  same  over 
to  the  Court,  and  be  restrained  &om  pass- 
ing either  the  deed  or  the  legal  estate  to 
to  any  of  the  purchasers. 

Third.  For  a  declaration  that  Stephens 
was  still  liable  to  pay  to  the  plaintiff  the 
sams  of  8,0802.  and  1,5002.  and  aU  un- 
paid interest,  and  that  those  sums  were 


still  a  charge  upon  all  the  properties  com« 
prised  in  the  mortgage  deed  of  1856. 

Fourth.  For  an  account  of  what  was 
due  on  the  mortgage  security,  and  that 
the  defendants  other  than  Crealock  might 
be  ordered  to  pay  the  amount  into  CoMi;, 
and  according  to  their  respective  interests 
therein  to  redeem  the  properties  or  to  be 
foreclosed. 

Fifth.  Upon  redemption,  for  certain 
resting  orders  in  favour  of  the  defendant 
purchasers.     And 

Sixth.  That  upon  foreclosure  Lewis, 
Beavan,  Pugh  and  Price  might  be  ordered 
to  deliver  up  any  deeds  in  their  respective 
custody  relating  to  the  mortgage  security. 
The  defendants  to  the  bill  were  Crea- 
lock, Stephens,  Lewis,  Beavan,  Pugh  and 
Price.  Lewis  died  before  the  hearing, 
and  by  amendment  his  executors  were 
made  parties  in  his  stead. 

Mr.  Kay  and  Mr.  Bedwell  appeared  for 
the  plaintiff. — We  contend  that  Stephens 
only  got  the  legal  estate  in  the  mortgaged 
premises  from  the  plaintiff  by  fraud,  and 
that  he  is  therefore  merely  a  trustee  of 
the  legal  estate  for  the  pk.intiff.  It  is 
clear  from  the  correspondence  Stephens 
was  a  party  to  the  fraud,  and  the  legal 
estate  obtained  in  that  way  cannot  benefit 
either  him  or  any  of  the  purchasers  under 
him.  The  plaintiff  is  entitled  to  the 
decree  he  has  prayed  for,  and  we  ask  for 
a  sale  of  the  premises  comprised  in  the 
mortgage  security,  and  that  the  purchasers 
from  Stephens  may  be  ordered  to  deliver 
up  the  deeds  in  their  possession — 

Thorpe  V.  Hold«worth,  38  Law  J.  Bep. 

(n.8.)  Chanc.  194 ;  s.  c.  Law  Bep. 

7Eq.  139; 
Newion  r.  Newton,  87  Law  J.  Rep. 

(n.s.)  Chanc.  705 ;  s.  c.  Law  Bep. 

6  £q.  135  ;  on  appeal,  38  Law  J. 

Bep.  (n.s.)  Chanc.  145 ;  s.  o.  Law 

Bep.  4  Chanc.  143. 
Jlfr.  Locoek  Webb,  for  Crealock. 
Mr.  Fischer  and  Mr,  William  Barber,  {or 
Stephens. — Stephens  has  paid  the  money 
once,  and  cannot  be  called  upon  to  pay  it 
again.  All  the  probabilities  of  the  case 
are  against  his  having  been  guilty  of  a 
fraud.  Stephens  intended  very  shortly 
after  the  sale  in  1859  to  pay  off  the  whole 
mortgage,  and  then  the  conveyances  by 
him   without    disclosing  the    mortgage. 
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thougli  irregular,  would  not  have  worked 
any  harm.  The  plaintiff  has  been  guilty 
of  negligence  in  leaving  the  deeds  in  the 
poseession  of  his  co-trnstee,  and  he  has 
therefore  no  remedy  against  Stephens — 
Evans  v.  BickneU,  6  Ves.  174. 

Payment  to  one  of  two  trustees  is  suf- 
ficient, and  binds  both — 

Walhce  v.  Kelsall,  7  Mee.  &W.  264 ; 
s.  c.  10  Law  J.  Rep.  (n.s.)  Exch.  12; 
Husbavd  v.  Davis,  10  Com.  B.  Rep. 
645 ;  s.  c.  20  Law  J.  Rep.  (h.s.) 
C.P.  118 ; 
Charlton  v.  Earl  of  Durham,  38  Law 
J.  Rep.  (n.s.)  Chanc.  183 ;  s.  c. 
Law  Rep.  4  Chanc.  433. 

The  conveyances  to  the  purchasers  in 
1859  were  made  before  the  Act  of  22  &  23 
Vict.  0.  3&.  8.  24,  was  passed. 

As  to  the  3,080Z.   we  rely  upon  the_ 
receipt  given  by  Crealock  as  being  a  good 
discharge,  and  as  to  the  1,600Z.  we  rely 
on  the  receipt  on  the  conveyance. 

Mr.  Amphleit  and  Mr.  Crossley,  for 
Beavan,  and  the  executors  of  Lewis. — 
The  purchasers  come  into  Court  with  per- 
fectly clean  hands.  When  their  titles  were 
examined  everything  was  done  on  their 
behalf  which  could  have  been  done  by 
the  most  experienced  professional  men. 

The  plaintiff  has  not  adduced  snfBcient 
evidence  of  the  mortgage  deed.  He  says 
he  cannot  produce  the  deed  itself,  and  the 
secondary  evidence  of  it  is  very  unsatis- 
factory. Tlje  copy  of  the  deed  produced 
only  purports  to  be  a  copy  of  a  copy,  and 
this  cannot  be  evidence  at  all.  The  re- 
conveyance is  no  evidence,  because  if 
there  was  no  mortgage  the  reconveyanceis 
useless.  If  the  plaintifiF  were  proceeding 
to  recover  in  ejectment  the  mortgage  deed 
would  not  be  allowed  without  proof. 

The  bill  contains  charges  of  fraud 
against  the  purchasers,  and  these  have 
only^  been  withdrawn  at  the  bar;  the 
plamtiff  ought,  therefore,  to  pay  the  costs 
of  the  purchasers.  Then  as  to  the  law. 
We  may  ignore  the  trust,  and  consider 
the  case  as  that  of  two  joint  tenants. 
One  joint  tenant  has  allowed  the  other  to 
hold  the  deeds  from  1856  to  1 870.  Surely 
the  purchasers  roust  be  entitled  to  Crea- 
lock's  moiety,  at  all  events. 

When  a  person  in  possession  of  pro- 
perty pui^orts  to  convey  to   hem  a  fide 


purchasers  the  legal  estate  in  that  pro- 
perty, the  authorities  are  uniform  that 
this  Court  will  not  deprive  such  a  pur- 
chaser of  any  advantage  he  may  happen 
to  have,  such  as  the  possession  of  the 
title  deeds  or  of  the  land — 

Head  v.  Egerton,  8  P.  Wms.  280 ; 
Walluryn  v.  Lee,  9  Ves.  24. 
(Our  case  is  similar  to,  but  stronger 
than  this,  because  we  were  actually  put 
into  possession) — 

Bowen  v.  Evan*,  1  J.  A  Lat.  263 ; 
Joyce  T.  De  Moleyns,  2  J.  4  Lat.  874 ; 
Frazer  v.  Jones,  5  Hare,  475 ;  s.  c. 
17  Law  J.  Rep.  (n.s.)  Chanc.  353; 
Attomey-Oeneral-v.  Wilkins,  17Beav. 
285 ;  8.  c.  22  Law  J.  Rep.  (n.s.) 
Chanc.  830 ; 
Oolyer  v.  Finch,  19  Beav.  500 ;  a.  c.  26 
Law  J.   Rep.    (n.s.)   Chanc.   65; 
5  H.  L.  Caa.  905  ; 
Hunt  V.  Elmes,  28  Beav.  631 ;  s.  c. 
2  De  Gex,  F.  &  J.  678 ;  30  Law 
J.  Rep.  (n.s.)  Chanc.  11,  255. 
In  this  case  title-deeds  were  ordered  to 
be  delivered  up  by  the  Master    of  the 
Rolls,  but  the  order  was  in  this  respect 
varied  on  appeal. 

Tliorpe  V.  Holdsworth  (ubi  siupra'), 
may  shew  that  Vice-ChanceUor  Giffard 
disapproved  of  this  rule  as  applied  to 
equitable  estates,  but  does  not  go  farther 
than  that. 
In 

Newton  v.  Newton  (libi  supra), 
the  purchaser  had  only  an  equity,  wid 
knew  that  he  had  only  an  equity  when 
he  took  the  estate. 

We  are  entitled  to  the  deeds  on  the 
supposition  that  we  have  not  the  legal 
estote,  but  we  now  contend  that  we  have 
the  legal  estate.     In  1859  Stephens  par- 
ported  to  convey  the  legal  estate  to  ns 
by  deed.    He  is  therefore  estopped  from 
now  saying  that  he  had  not  Uie  legal 
estate  then.     In  1870  he  acquired   the 
legal  estate,  and  IliiB  acquisition    feeds 
the  estoppel  and  enures  for  our  benefit — 
Smith's  Leading  Cases,  6th  Ed.  Vol, 
1,  p.  79,  and  Vol.  2,  p.  670. 
It  has  been  argued  for  the  plaintiff 
that  the  reconveyance  was  void,  becanse 
it  was  obtained  by  fraud  ;  but  this  is  not 
BO.     The  deed  was  sent  to  Crealock  on 
purpose  to  enable  Crealock  to    receive 
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the  parcbase-moneys,  and  with  the  very 
intention  that  it  might  be  handed  to 
Stephens,  to  enable  him  to  convey  the 
I^al  estate  to  the  porchasers.  The 
qnestion  vrhether  a  deed,  executed  under 
similar  circumstances,  was  a  void  deed  at 
law,  was  discussed  in 

Hunter  y.  Walters,  41  Law  J.  Rep. 

(n.s.)  Chanc.  175 ;  s.  c.  Law  Bep. 

7  Chanc.  75. 

If  a  deed  is  obtained  by  fraud,  it  is 

true  that  a  third  person    cannot  take 

advantage  of  it — 

Et/rey.  Bwmester,  10  H.  L.  Cas.  90, 
bnt  to  this  rule   there  is  one  exception, 
namely,  in  the  case  of  a  purchaser  for 
valnable  consideration  without  notice — 
PUcher  V.  Eawlins,  41  Law  J.  Rep. 
(h.s.)  Chanc.  486 ;  s.  c.  Law  Hep. 
7  Ch.  259. 
Carter  v.  Carter,  3  K.  4  J.  617  ;  s.  c. 
27  Law  J.  Bep.  (n.s.)  Chanc.  74. 
As  between  the  plaintiff  and  the  pur- 
chasers,  the  latter  have    certainly   the 
better  equity.     They  are  perfectly  inno- 
cent;  th^  omitted  no  precaution,  but 
examined  the  title  shown  to  them  with 
the  utmost  strictness.    The  plaintiff,  on 
the  contrary,  by  leaving  the  deeds  in  the 
possession  and  power  of  Crealock,  has 
enabled  him  to  commit  this  fraud.     He 
might  have  protected  these  deeds,  and 
he  has  not. 

Jfr.  Eddis  and  Mr.  Ingle  Joyce,  for  Pngh. 
— The  rule  which  regulates  the  conduct 
of  equity  towards  a  purchaser  for  value 
without  notice  is  laid  down  in  Lord  St. 
Leonards' 

Vendors  and   Purchasers,   13th   Ed. 
607-8. 
We  contend  that  the  reconveyance  was 
a  good  deed  at  law,  and  that  if  so,  it 
feeds  the  estoppel — 

Sturgeon  v.  Wingfield,  16  Mee.  &  W. 

224 ;  8.  c.  15  Law  J.  Bep.  (n.s.) 

Exch.  212. 

[Bacon,  V.C. — If  the  deed  had  been 

stolen  on  the  way  to  Stephens,  would  it 

(till  have    conveyed  the  legal  estate  to 

him?] 

Mr.  Eddis. — No;  for  in  that  case  it 
would  have  been  an  escrow ;  but  no  such 
caw  as  that  is  set  up  by  the  bill. 

Mr.  Hardy  and  Mr.  Charles  Browne, 
tor  Price,  asked  that  the  bill  might  be 


dismissed    against    him,    and   for   their 
costs. 

Mr.  Kay,  in  reply. — We  are  unable  to 
produce  the  mortgage  deed,  but  we  have 
produced  the  very  best  secondary  evidence 
that  we  have.     This  is  8u£Bcient — 
Boscoe's  Law  of  Evidence,  13. 

Even  slight  evidence  is  sufficient  to 
shew  that  a  deed  is  lost — 

Brewster  v.  Sewell,  3  B.  &  Ad.  299. 

We  gave  notice  to  the  solicitors  to 
produce  it,  and  this  is  sufficient — 

Gates  Y.  Winter,  3  Term  B«p.  306. 

It  is  sufficient,  even  though  the  client 
is  abroad — 

Bryan  v.  Wagstaff,  By.  &  M.  327. 

We  produce,  in  addition,  a  copy  of  the 
deed,  with  Crealock's  name  upon  it.  If 
this  evidence  is  not  sufficient,  we  ask  to 
have  the  case  adjourned,  that  we  may 
produce  further  evidence. 

The  doctrine  of  estoppel  is  that  a  man 
may  not  deny  his  own  solemn  deed ;  and 
this  is  the  whole  of  it.  The  doctrine 
does  not  extend  to  third  persons  who 
are  neither  parties  nor  privies  to  the 
deed.  -  The  plaintiff  might  have  filed  his 
bill  against  Stephens  to  have  the  deed 
delivered  up  without  making  the  pur> 
chasers  parties.  There  are  words  in 
Lord  Hatherley's  judgment  in  PUcher 
V.  Sawlins  (ubi  supni),  where  he  says ; 
"Would  the  cestui  que  trust  lose  the 
estate  because  of  the  estoppel  of  the 
trustee  P  "  which  apply  to  this  very  case. 

This  is  no  case  of  joint  tenancy,  for 
Heath  is  asserting  his  rights,  notfor  him« 
self,  but  for  the  innocent  cestui  que  trusts. 

The  deed  amounts  to  no  more  than  an 
escrow. 

If  the  deed  had  been  handed  to  third 
parties,  the  plaintiff  might  have  been 
bound  by  it,  bnt  not  so  in  the  hands  of 
Crealock  and  his  accomplice,  Stephens. 

We  have  a  right  to  have  hack  the 
legal  estate,  and,  having  this,  we  have 
a  right  to  a  foreclosure  order,  and  to 
have  all  the  deeds,  fraudulently  handed 
to  the  purchasers,  returned  to  us.  This 
case  differs  from  Colyer  v.  Finch  (ubi 
supra),  for  here  there  was  neither  fraud 
nor  gross  negligence. 

It  is  not  negligence  for  a  trustee  to 
leave  deeds  in  the  hands  of  his  co> 
trustee- 
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Letifin  on  Trusts,  483. 

We  ask  for  an  order  for  saJe,  as  being 
more  convenient,  in  substitution  of  the 
order  for  foreclosure  prayed  for  by  the 
bill. 

Amphletl,  in  reply,  on  point  of  CBcrow. 
— This  case  was  not  raised  on  the  plead- 
ings. 

If  there  is  an  absolute  delivery  of  a 
document  it  is  a  deed ;  it  can  only  be  an 
escrow  when  it  is  delivered  npon  a  con- 
dition. There  was  no  condition  in  this 
case. 

For  definitions  of  an  escrow,  see 
Coke  upon  Lit.,  86  a. 
Shepherd's  Touchstone,  vol.  1,  68. 

The  deed  must  be  delivered  to  a 
stranger — 

Orutse's  Digest,  vol.  4,  p.  31. 

An  order  for  sale  cannot  be  substituted 
for  foreclosure,  because  it  is  not  asked 
for  by  the  bill. 

Bacon,  V.C. — The  question  to  be  de- 
termined in  this  case  is  one  of  consider- 
able difficulty  and  of  great  importance: 
difficult  because  of  the  somewhat  com- 
plicated facts  attending  pt^ts  of  the  case, 
and  because  it  is  necessary  to  ascertain  in 
what  manner  a  loss  which  has  been  sus- 
tained shall  be  borne  among  persons,  some 
of  whom  are  not  morally  culpable,  in  re- 
spect of  the  circumstances  which  have  led 
to  the  loss ;  and  important,  because  of  the 
principles  by  which  the  decision  of  this 
Court  must  be  guided  in  such  like  cases, 
which  are,  unhappily,  of  not  nnfrequent 
occurrence. 

[His  Honour  having  then  stated  the 
facts  of  the  case,  and  having  gone  through 
the  evidence,  particularly  in  relation  to 
the  transactions  as  they  affected  the  case 
between  the  plaintiff  and  the  defendant 
Stephens,  continued  his  judgment  as 
follows :] 

As  far,  then,  as  Mr.  Stephens  is  con- 
cerned, I  am  of  opinion  that  the  plaintiff 
is  entitled  to  the  relief  he  seeks — to  have 
it  declared  that  the  reconveyance  of  the 
property  sold  and  conveyed  in  1859  has 
been  obtained  by  the  defendant  wrong- 
fdlly,  and  that  he  be  ordered  to  deliver  it 
up  to  be  cancelled ;  and  a  further  declara- 
tion that  the  whole  of  the  original  mort- 
gage debt  due  from  the  defendant  Stephens 


remains  charged  npon  the  whole  of  the 
hereditaments  comprised  in  that  mort- 
gage, except  only  so  much  as  has  been 
conveyed  to  Price,  against  whom,  as  a 
purchaser  for  valuable  consideration  with- 
out notice,  the  bill  must  be  dismissed. 
Beyond  this  there  will  be  the  ordinary 
decree  for  em  account  of  principal,  interest 
and  costs. 

The  cases  of  the  other  defendants  re- 
maio  to  be  considered — Lewis,  Beavan, 
and  Pugh,  whose  cases  may  be  considered 
as  one  for  the  purposes  of  this  suit.  They 
are,  no  doubt,  purchasers  for  value  with- 
out notice,  and  are  entitled  to  all  the  pro- 
tection which  the  rules  and  practice  of 
the  Court  extend  to  persons  in  their 
position;  and  they  are  entitled  to  avail 
themselves  of  any  just  objection,  technical 
or  otherwise,  to  the  plaintiff^s  demand. 
And  in  the  exercise  of  this  their  right,  it 
has  been  argued  by  their  counsel  that 
there  is  not  sufficient  evidence  of  the 
original  mortgage  deed.  Let  us  see  how 
this  stands.  The  fact  is  abundantly  ad- 
mitted by  the  defendant  Stephens,  as  well 
in  the  pleadings  as  by  a  copy  which  has 
been  furnished  of  the  deed  itself,  and  by 
the  recitals  in  the  deeds  executed  by  him. 
It  is  further  sufficiently  proved  that  the 
deed  is  or  ought  to  be  in  the  possession 
of  Crealock,  and  that  it  is  out  of  the 
power  of  the  plaintiff  to  compel  the  pro- 
duction by  him.  All  that  the  law  of 
evidence  requires  is  that  the  best  evi- 
dence of  which  the  case  is  susceptible 
shall  be  adduced,  and  although  the  de- 
fendants say,  and  say  truly,  that  no 
admission  by  Stephens  or  Crealock  can 
be  used  as  direct  evidence  against  them, 
they  are  nevertheless  subject  to  the  rule 
I  have  stated.  The  defendants  have  in 
no  part  of  their  answer  raised  any  direct 
issue  on  this  point.  They  nowhere  dis- 
pute the  existence  of  the  mortgage  as  it 
is  alleged  by  the  plaintiff.  The  utmost 
they  say  is,  "  if  there  is  such  a  mortgage 
and  it  is  still  existing,"  tJien  their  defence 
is  so  and  so.  In  my  opinion  this  form  of 
pleading  does  not  make  it  incumbent  on 
the  plaintiff  to  prove  the  mortgage  more 
directly  against  them.  Their  defence  is 
that  they  are  purchasers  for  value  with- 
out notice,  and  they  plead  and  say  in 
substance,  "We  care  not  whether  there 
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was,  or  was  not,  or  is,  or  is  not,  the 
mortgage,  for,  sapposing  there  is,  we 
hare  a  title  which  your  mortgage  cannot 
'disturb."  If  I  thought  there  was  any 
weight  in  this  objection  I  should  have 
directed  the  caase  to  stand  over,  that 
better  evidence  might  be  adduced  by  the 
plaintifT;  bat  I  do  not  think  so,  not  only 
for  the  reason  I  have  stated,  but  because 
the  defendants,  each  and  all  of  them, 
rely  upon  the  reconveyance  of  1870, 
which  contains  a  full  recital  and  re- 
cognition of  the  mortgage  and  proceeds 
npon  the  footing  of  its  validity  and 
existence,  and  one  of  the  defendants  sets 
it  out  in  his  answer  in  extenso. 

Their  defence  on  the  ground  of  their 
being  purchasers  for  value  without  notice 
was  that  which  was  most  insisted  on,  and 
that  because  the  bill  prays  the  delivery 
np  of  the  title>deeds.     I  think,  however, 
that  the  argument  on  this  subject  has 
been  pressed  beyond  its  legitimate  extent. 
It  is  true  that  a  Court  of  Eqniiy  will 
not  asiist  a  person  having  a  claim  against 
8  porchaaer  for  value  without  notice; 
bat  there  the  rule  stops.     Now  is  there 
any  difference'between  the  rules  in  Equity 
and  those  which  prevail  at  Common  ikw  ? 
If  my  chattel  is  stolen  I  can  compel  its 
restitution,  in  some  cases  by  action,  in 
others  by  summary  proceedings  before  a 
magistrate.     If  my  land  is  transferred, 
no  matter  by  what  form  of  transfer,  I 
can  bring  ejectment,  and  there  is  a  reason 
apparent,  at  least  sufficient  to  form  a 
basis  for  the  rule  that  a  Court  of  Equity 
will  not  actually  assist  a  person  who  can 
assert  his  right  at  law.     But  if  the  relief 
I  claim   is  foreclosure,  or  realising  the 
security  pledged  to  me,  the  rule  and  the 
reason  oeaae  to  be  applicable ;  and  I  know 
of  no  case  in  which,  where  the  suit  has 
been  to  foreclose  or  realise  a  thing  pledged 
or  chained,  a  subsequent  title,  however 
innocently  acquired,  has  been  held  to  be 
a  sufficient  defence  to  such  a  claim.    Cer- 
tainly, none  of  the  cases  cited  furnish  any 
authority  for  such  a  proposition. 

In  Head  v.  Egerton  (ubi  supra),  which 
was  the  first  case  cited,  and  the  oldest  in 

Etint  of  date,  the  plaintiff's  bill  prayed 
reclosure  and  the  delivery  of  title-deeds. 
A  Bubaeqaent  mortgagee  pleaded  to  so 
much  of  the  bill  as  prayed  for  delivery  of 


the  title  deeds,  that  he  was  a  purchaser 
for  value,  and  his  plea  was  allowed ;  but 
I  have  no  reason  to  suppose,  either  from 
the  report  or  from  the  nature  of  the  case, 
that  the  plaintiil''s  title  to  foreclosure  was 
affected  by  the  allowance  of  the  plea. 
WaUwyn  v.  Lee  (vbi  supra)  was  a  similar 
case.  The  bill  was  not  to  recover  the 
estate,  but  for  the  delivery  of  the  title- 
deeds.  The  plea  was  only  to  so  much 
of  the  bill  as  sought  the  discovery  and 
delivery  of  the  title-deeds,  and  that  plea 
was  allowed,  Lord  Eldon  saying,  "The 
principle  of  the  Court  is  that  against  a 
purchaser  for  valuable  consideration  with- 
out notice,  this  Court  gives  no  assistance." 
Joyee  v.  Be  Moleyns  (uhi  eupra)  was  an 
administration  suit,  and  the  bill  sought  to 
compel  the  delivery  of  deeds  which  had 
come  into  the  possession  of  the  defend- 
ants without  notice.  Lord  St.  Leonards 
dismissed  the  bill  against  them,  as  he 
expressly  says  npon  the  authority  of 
WiUlwyn  T.  Lee  (ubi  supra),  which  he  con- 
sidered to  be  in  point.  In  Newton  v.  New- 
ton  (ubi  srtpra)  Lord  Hatherley  considers 
the  two  cases  I  have  last  mentioned,  and 
points  out  the  distinction  between  them 
and  cases  in  which  the  beneficial  interest 
in  the  estate  was  properly  subject  to  the 
decision  of  a  Court  of  Equity.  In  that 
case  the  decision  of  the  Master  of  the 
Bolls  was  reversed,  not  upon  the  law,  but 
npon  the  facts,  the  Lords  Justices  coming 
to  a  conclusion  different  from  that  of  the 
Master  of  the  Rolls ;  bat  Lord  Hatherley 
desired  to  be  understood  as  not  entertain- 
ing any  opinion  adverse  to  that  expressed 
by  the  Master  of  the  Rolls  upon  the 
question  of  law,  the  Master  of  the  Rolls 
having  decided  as  a  matter  of  law 
that  the  defendant  was  compellable  to 
deliver  the  title-deeds.  In  Himt  v.  Elmee 
(ubi  supra)  the  plaintiff,  a  mortgagee  of 
an  entire  estate,  filed  a  bill  of  foreclosure 
against  the  defendant,  who,  upon  subse- 
quently purchasing  a  part  of  the  estate, 
had  the  title-deeds  of  the  entirety  de- 
livered to  him  by  a  fraudulent  solicitor. 
The  plaintiff's  right  to  foreclosure,  which 
had  been  declared  by  the  decree,  was 
established  npon  the  appeal;  but  the 
decree  was  varied  by  omitting  from  it 
that  part  which  ordered  the  delivery  up 
of  the  deeds.    The  point  does  not  seem 
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to  have  been  argaed.  No  authorities 
were  referred  to  upon  it,  and  the  plaintiff 
■was.  a  mortgagee  for  a  term  only.  In 
Thorpe  v.  Holdsworth  (nbi  tupra),  Vice- 
GhanceUor  Giffard  held  that  the  posses- 
sion of  the  title-deeds  bj  a  previous 
mortgagee  did  not  give  him  priority, 
and  that,  although  the  Court  could  not 
order  the  defendant,  who  was  an  incum- 
brancer for  valuable  consideration  with- 
out notice,  to  be  deprived  of  the  custody 
of  the  deeds,  yet,  a  sale  being  ordered, 
the  production  of  the  deeds  for  the  pur- 
pose of  the  sale  was  ordered,  and  the 
Vice-Chancellor  said  that,  upon  the  ap- 
plication of  a  purchaser  (who  by  the 
order  was  to  be  at  liberty  to  apply  in 
Chambers  as  he  might  be  advised),  he 
should  not  hesitate  to  order  the  deeds  to 
be  delivered  up  to  the  purchaser.  But 
in  Golyer  v.  Finch  (ubi  supra)  a  case 
which  appears  directly  appUuable  came 
to  be  decided.  The  bill  was  filed  by 
Finch  for  foreclosure  against  Collyer, 
a  subsequent  purchaser  without  notice. 
The  Master  of  the  Rolls,  before  whom 
the  case  first  came,  states  the  law  so 
distinctly  and  so  shortly  that  it  may  be 
worth  while  to  refer  to  it. 

iHis  Honour  then  read  a  part  of  the 
gment  in  this  case  firom  the  report  in 
9  Beav.  609.] 

On  the  hearing  of  the  appeal  in  the 
House  of  Lords,  Joyce  v.  Be  Moleyns  (ubi 
supra),  and  other  cases  of  that  sort,  were 
cited  in  support  of  the  appellant's  con- 
tention, that  he  was  a  purchaser  for 
value  without  notice.  Lord  Cranworth, 
in  the  course  of  the  argument,  expressed 
doubts  whether  the  rule  of  not  interfering 
against  such  a  purchaser  applied  to  a 
case  of  foreclosure,  and,  in  delivering  his 
reasons  for  the  judgment,  he  notices  the 
argument  that  the  Court  will  not  in- 
terfere, and  he  says  he  thinks  that  an 
entire  fallacy.  He  says — "There  is  no 
difference  whether  the  purchaser  has  or 
has  not  the  legal  estate.  His  equity  de- 
pends on  this — that  he  stands  in  equity 
in  at  least  as  &vourable  a  position  as  his 
opponent,  and,  therefore,  the  Court  will 
not  interfere  against  him.  That  cannot 
apply  to  foreclosure."  And  then,  refer- 
ing  to  the  judgment  of  the  Master  of  thef 
Rolls,  a  passage  tvom  which  I  have  read, 


he  says,  "But  I  should  proceed  on  a 
much  shorter  ground.  Foreclosure  is  not 
relief  at  all.  The  mortgagee  who  seeks 
foreclosure  stands  in  such  a  position  to 
the  mortgagor  or  the  purchaser  from  the 
mortg^or  for  value  without  notice,  that 
the  purchaser  can  at  any  time  file  a  bill 
to  redeem  the  mortgage,  and,  that  being 
so,  it  would  be  most  unjust  if  there  was 
not  a  correlative  right  on  the  part  of  the 
mortgagor  to  say,  you  shall  redeem  me 
now,  or  you  shall  never  redeem  me ; " 
and,  therefore,  the  ordinary  foreclosure 
decree  was  pronounced. 

This  being,  as  I  consider,  a  most  clear 
authority,  applicable  to  the  case  before 
me,  I  am  led  to  consider  what  are  the 
rights  of  the  parties  in  this  foreclosure 
suit.     That   the  legal  estate  was   duly 
vested  in  the  plaintiff  and  Crealock  by 
force  of  the  mortgage  deed  of  1856,  I 
take  to  be  conclusively  established.   That, 
by  the  conveyance  of  1859  to  the  several 
persons  who  then  purchased  from  Stephens, 
no  legal  estate  passed  seems  to  me  to  be 
equally  clear.     They  could  not  buy,  and 
Stephens  could  not  sell,  what  he  had  not. 
All  that  they  could  take,  and  all  that 
he  could  give,  was  an  equitable  interest. 
I  see  no  reason  to  doubt  that  they  could 
at  any  time  file  a  biU  to  redeem  the 
plaintiff's    mortgage,    and    to    foreclose 
Stephens' ;  but  this  was  the  very  utmost 
extent    of   the    interest    they  acquired. 
That  they  have  great  reason  to  complain 
of  the  manner  in  which  they  were  dealt 
with  is  obvious ;  but  how  can  the  plaintiff 
be  made  answerable  for  that,  or  why  are 
his  legal  and  equitable  rights,  one  of  which 
is  to  foreclose  aeainst  his  mortgagor  and 
aU  persons  clauning  under  him,  to   be 
affected  ?  The  reply  which  the  defendants 
make  to  these  enquiries  is  contained  in 
their  several  answers,  which  are,  in  this 
resp^t,  in  the  same  terms.    I  will  read 
from  one  of   them,  and  I  believe    the 
others,   if   not  identically  in  the  same 
terms,  are  to  the  same  effect.     In   the 
24th  paragraph,  to  which  I  am  about  to 
refer,  Mr.  Lewis  says:  "I  say  that  the 
plaintiff  is,  by  his  own  act  and  deed, 
estopped  from  denying  or  challenging  my 
title  to  the  property  No.  3,  so  purchased 
by  me.    I  claim  the  benefit  of  the  said 
deed  of  reconveyance  executed  by  tho 
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jdaintiff  in  Aagnsit,  1870,  and  sent  by 
lum  or  his  BoUcitor  to  the  defendant 
William  Swain  Croalook,  and  of  every 
aid  to  my  title  or  advantage  resnlting 
tiiere&om.  I  claim  the  benefit  of  the 
receipt  and  discharge  contained  in  and 
en^nsed  upon  the  said  deed  of  recon- 
veyanoe,  and  signed  by  the  plaintiff  and 
the  defendant,  William  Swain  Crealock. 
I  aay  that  the  defendant,  Thomas  King 
Stephens,  is  a  bare  trostee  for  me  of  the 
legal  estate  in  the  said  property  No.  3  so 
pnrohased  by  me,  and  that  I  am  the  per- 
son at  present  having  the  best  right  to 
claim  the  conveyance  of  that  legal  estate, 
and  I  claim  the  same  accordingly." 

Upon  this  it  is  argned  that  the  plaintiff 
is  estopped  by  his  conveyance  of  1870, 
prooored  by  a  direct  fiaad,  Stephens 
mowing  that  the  validity  of  the  deed 
mnst  depend  upon  payment  to  the 
tnutees  of  the  sum  mentioned  as  the 
then  present  consideration  expressed  in 
tliat  deed,  and,  knowing  that  not  only 
was  the  som  not  paid  by  him,  but  that 
Crealock  was  in  such  a  hopeless  con" 
dition  of  insolvency  that,  if  it  was  not 
paid,  the  tmst  estate  must  lose  it — he,  I 
aay,  in  ^ese  circumstances,  procures  that 
dMd  to  be  delivered  to  him,  and  takes  it 
as  the  price  of  his  permitting  the  other 
sum  of  1,500Z.  to  be  received  by  Crealock. 
If  Stephens,  having  sold  and  conveyed 
to  the  defendants  (the  purchasers)  with- 
out a  title  had  afterwards  obtained  a  per- 
fect title,  then,  as  between  him  and  them, 
his  subsequent  title  woxdd  no  doubt  have 
fed  the  estoppel,  and  would  have  entitled 
them  to  have  their  originally  defective 
title  made  perfect  by  him.  But  the  prin* 
ciple  of  estoppel  applies  only  between 
ptetiM  and  privies;  and,  if  the  estate 
supposed  to  be  acquired  by  Stephens 
mukr  tb«  reconveyance  is  destroyed  by 
&a  cancellation  of  that  conveyance,  and 
before  any  estate  can  have  passed  from 
Inm  to  them,  there  can  exist  no  food  for 
the  supposed  estoppel,  and  the  defendants 
(the  pnrchaserB)  are  reduced  to  the  posi- 
tion in  which  they  would  have  been  if  no 
Noonveyatice  had  been  executed,  it  being 
wholly  oat  of  the  question  to  suggest  that 
any  equity  exists  as  between  them  and 
Ow  plaintiff. 

If  any  aathoriiy  Were  required  to  snp^ 

Rsw  SsBiBa,  43.— Chanc. 


port  a  proposition  so  plain  in  law  and  so 
consonant  with  justice,  it  would  be  found 
in  the  case  of  Eyre  v.  Burmester  (ubi 
sttpra). 

[His  Honour  then  stated  the  facts  of 
this  case,  and  read  several  parts  of  the 
judgment  delivered  by  Lewd  We.stbury.] 

The  defence  upon  this  ground  failing; 
as  in  my  judgment  it  does  wholly  fail, 
the  case  is  reduced  as  to  all  the  defen- 
dants, except  Price  (whom  I  have  disposed 
of),  to  a  simple  case  of  foreclosure.  How- 
ever much  I  may  regret  that  loss  and 
trouble  and  expense  should  be  inflicted 
upon  perfectly  innocent  persons,  as  these 
defendants  (the  purchasers)  undoubtedly 
are,  I  am  compelled,  in  justice  to  the 
plaintiff,  to  declare  and  order  that  the 
deed  of  reconveyance  be  cancelled,  the 
consequence  of  which  is  that  the  plaintiff 
is  entitled  to  all  such  rights  as  he  would 
have  possessed  if  that  deed  had  never 
been  executed.  An  account  must  be 
taken  of  what  is  due  in  respect  of  the 
original  mortgage  for  principal,  interest 
and  costs,  and  Stephens  must  be  ordered 
to  pay  tbe  amount  which,  upon  taking 
such  account,  shall  be  found  to  be  due ; 
and  upon  his  failure  to  pay,  and  upon 
the  defendants  (the  purchasers)  de- 
clining or  failing  to  pay  such  amount, 
the  plainllff  will  be  entitled  to  realise  his 
security.  Under  the  circumstances  of  tiiis 
case,  it  appears  to  me  that  the  propeir 
and  just  mode  of  realising  that  security 
is  by  a  sale  of  the  whole  of  the  mortgaged 
hereditaments,  excepting  only  that  part 
which  has  been  conveyed  to  the  defendant 
Price ;  and  for  the  purposes  of  such  sale, 
if  and  when  it  shall  be  made,  the  de- 
fendants must  be  ordered  to  produce  the 
title  deeds  in  their  respective  possessioi-s, 
and  to  deliver  such  title  deeds  to  whom- 
soever may  become  the  purchaser  or 
purchasers.  Liberty  wUl  be  given  to  the 
plaintiff  to  apply  in  chambers,  as  may 
be  necessary,  to  give  full  effect  to  this 
part  of  the  decree. 

Solicitors — Mcf-sre.  Bndcl  &  .Son,  for  plain!  iff: 
Messrs.  Cootubc  &  Wainwriglit,  for  ilcfendsnf 
Pngh ;  Messrs.  Batty  &  Whitehouso.  agents  IVir 
Mr.  Willism  Stephens,  Presteign,  for  defeodapts 
Lewis  and  Beavan. 
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1874.  >  GALL  V.   FEirWICK. 

Jan.  13.     j 

AdministraUon  of  Ettaie — Btai.  SOJf  31 
Viet.  e.  69— Stat.  17  Vict.  e.  113  (LocJce 
King's  Act) — Mortgage — Primary  Fund 
for  Payment — Leaseholds — Afportionment 
of  Mortgage  Debt. 

The  Act  80  ^  81  Viet.  c.  69  amowiUs  in 
tffeetto  a  legulative  declaration  that  the 
Court  of  Chancery  had  put  a  wrong  inter- 
pretation on  the  17  Vict.  c.  113  {Locke 
King's  Act),  and  though  it  only  expressly 
enacts  that  a  di/rection  for  payment  of  debts 
out  of  personalty  shall  not  be  held  to  indi- 
cate a  contrary  intention  to  the  rule  that  a 
mortgage  is  to  be  paid  primarily  oui  of  the 
estate  iubject  to  it,  it  really  overthrows  the 
whole  reasoning  on  which  the  former  eases 
had  proceeded. 

A  testator  seised  of  an  estate  partly 
leasehold  and  partly  freehold  subject  to  a 
mortgage  devised  it  specifically,  and  also 
oreated  a  mixed  fund  consisting  of  personalty 
the  proceeds  of  sale  of  some  realty  and  annui- 
ties to  he  raised  ovt  of  the  mortgaged  estate 
and  other  estates,  and  directed  his  debts  to  be 
paid  out  of  this  mixed  fund: — Held,  that 
he  did  not  manifest  a  contrary  intention  to 
the  rule  laid  down  by  Locke  King's  Act,  but 
as  leaseholds  were  not  within  that  Act  the 
mortgage  ought  to  be  apportioned  between 
the  freeholds  and  leaseholds  according  to 
their  values  at  the  testator's  death  and  the 
part  apportioned  in  respect  of  the  leaseholds 
paid  out  of  the  mixed  fund. 

SirThos.  Phillips,  Bart.,byliis  will  dated 
Ist  Febrnary,  1872,  deTised  all  his  lands 
in  Ghildswickham  totwotrostees  whom  he 
also  appointed  executors  on  tmst  for  sale, 
and  he  deyised  four  other  estates  to  the 
same  trostees  on  tmst  to  raise  1002.  a-year 
oi^t  of  each  and  subject  thereto  to  the  nse 
of  variooB  members  of  his  family  and  their 
issne  in  settlement,  and  he  gave  to  the 
same  trustees  all  his  personal  estate  'not 
otherwise  disposed  of  and  the  moneys  to 
arise  &om  the  sale  of 'his  lands  at  Ghilds- 
wickham and  the  sums  to  be  received  firom 
the  four  rent-charges  of  100{.  each,  upoik 
trust  thereout  to  pay  all  his  just  debts 
and  testamentary  expenses  and  also  all 
l^aoy  or  succession  duties  which  might 


be  payable  on  certain  devises  and  bequests 
contained  in  his  will  or  on  the  legacies  of 
1001.  per  annum  to  each  of  his  two 
trustees  as  thereinafter  mentioned,  and 
also  his  fiineral  expenses  and  all  such 
costs,  charges  and  expenses  as  his 
trustees  and  executors  should  incur  in 
executing  the  trusts  and  directions  con- 
tained in  his  will,  and  he  directed  that  his 
two  tmstees  and  executors  should  each 
receive  an  annuity  of  lOOL  per  annum  for 
their  respective  lives  so  long  as  they 
should  respectively  act  as  trustees  and 
executors,  and  that  the  four  annuitiee  to 
be  raised  out  of  the  four  estates  should 
abate  pro  tanto  on  the  ceasing  of  the  an- 
nuities to  his  two  executors  and  should 
cease  when  the  trusts  of  his  will  should 
cease  by  the  absolute  vesting  of  certain 
effects  bequeathed  as  heirlooms,  and  he 
directed  his  trustees  to  invest  the  surplus 
of  the  residnary  fund  and  stand  possessed 
of  the  investments  on  certain  trusts  for 
the  benefit  of  his  daughter  and  her  issne. 

The  testator  died  in  February,  1872, 
and  his  will  was  duly  proved.  Two  of  his 
specifically  devised  estates  were  subject 
to  a  mortgage  for  6,0002. ;  and  one  of 
these  estates  comprised  some  leaseholds 
held  for  long  terms  of  years  as  well  as 
freehold  lands.  The  words  of  the  will 
disposing  of  this  estate  were:  "I  give  and 
devise  all  and  every  my  houses,  cottages, 
land  and  real  estate  situate  in  the  parisli 
of  Broadway."  The  bill  stated  that 
questions  had  been  raised  as  to  whether 
^e  leaseholds  passed  by  this  description, 
and  whether  the  mortgage  was  to  be 
borne  by  the  estates  subject  to  it  or  paid 
out  of  the  fund  created  by  the  testator 
for  payment  of  debts. 

Mr.  Fry  and  Mr.W.  F.  BoUnson,  for  <^e 
trustees,  stated  the  case  to  the  Ck>urt. 

Mr.  Southgate  and  Mr.  OecU  BusseUy  for 
the  residuary  legatees,  admitted  that  the 
leaseholds  situated  in  the  parish  of  Broad- 
way passed  by  the  devise  of  the  testator's 
land  there  under  1  Vict.  c.  26,  s.  26,  and 
that  an  apportioned  part  of  the  mortgage 
corresponding  to  the  value  of  the  lease- 
holds was  payable  out  of  the  personal 
estate.  They  were  not  called  upon  on 
the  other  points. 

Mr.  Boxburgh  and  Mr.  T.  A.  BoherUf 
for  the  specific  devisees. — ^Looke  King's 
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Act  (itit  «itpra)  does  not  throw  the  burden 
of  a  mortgage  upon  the  land  subject  to  it 
when  a  contrary  or  other  intention  appears 
hj  the  will.  Then  nnder  that  Act  it  was 
decided  that  a  direction  that  debts  shonld 
be  paid  out  of  personal  estate  was  a  oon- 
tnij  or  other  intention — 

Sno  T.  Tatham,  4  Giff.  181 ;  8.  o.  32 
Law  J.  Bep.  (k.b.)  Chanc.  811. 
A  fortiori  a  direction  to  pay  debts  out  of  a 
mned  fnnd  of  peieonalfy  and  realty,  oon- 
aisiang  in  part  of  the  proceeds  of  sale  of 
an  eetete  specifically  devised  for  the  pur- 
pose and  in  part  of  a  sum  raised  oat  of 
the  mortgaged  estate  itself,  most  be  a 
contruy  intention.  Then  the  Amendment 
Act, 

30  A  31  Vict.  c.  69, 
only  alters  the  law  as  to  a  mere  direction 
for  payment  of  debts  out    of  personal 
estate,  bat  leaves  a  direction  for  payment 
oat  (^  a  mixed  fand  to  have  the  same 
eflbot  aa  before. 
It  is  admitted  that  in  accordance  with 
Solomon   v.     Solomon,    88    Law  J. 
Bep.  (H.8.)  Chanc.  473, 
we  are  entitled  to  have  the  leaseholds 
eionerated,  and  it  is  strange  if  the  case  is 
to  be  different  with  respect  to  the  free- 
holds which  are  inclnded  in  the  same 
devise. 
They  also  referred  to 
Broumaon  v.  Lawranee,  87  Law  J.  Bep. 
(n.s.)  Chanc.  851 ;  s.  c  Law  Bep. 
6  Ec|.  1  a868,  a  case  under  the 
origmal  Act). 
Woolstmeroft  r.  WooUtenerofi,    2  De 
Oex,  F.  (I;  J.  350;  s.  o.  30  Law  J. 
Bep.  (n.s.)  Chanc.  22  (1860)  ; 
NeUon-T.  Page,  38  Law  J.  Bep.  (n.s.) 
Cbaao.  138;  s.  c.  Law  Bep.  7  Eq.  25 
(1868,  under  the  Amendment  Act) ; 
Pembroke  v.  Friend,  1  Jo.  &  H.  132 

(1860); 
Laci»  V.  Leiois,  41  Law  J.  Bep.  (n.s.) 
Cbanc.  195 ;  s.  c.  Law  Bep.  13  Eq. 
218  (1871,  onderthe  Amendment 
Act); 
Hardmg  v.  Harding,  41  Law  J.  Bep. 
(k.s.)  Chanc.  523  ;  s.c.  LawBep.l3 
Eq.  493  (1872,  under  the  Amend, 
ment  Act). 
The  Amendment    Act    applies  to  the 
wiOs  of  all  persons  who  die  after  Dec. 
81, 1867. 


The  Mastbb  op  the  Bolls. — ^I  do  not 
feel  any  doubt  about  this  case ;  I  think 
the  questions  really  before  the  Court  are 
very  clear.  The  first  is  what  was  the 
meaning  of  the  original  Act.  And  if 
there  had  been  no  decision  I  should 
have  thought  that  tolerably  plain.  The 
Act  says  that  when  any  person  entitled  to 
land  sabject  to  a  mortgage  shall  not  by 
his  will  or  other  document  have  signified 
any  contrary  or  other  intention  the  heir 
or  devisee  shall  pay  the  mortgage  debt. 
Now  therefore  a  person  by  his  will  must 
signify  a  contraiy  or  other  intention,  that 
is  contrary  to  t&e  heir  or  devisee  paying 
the  debt.  I  should  have  thonght  under 
that  Act,  that  a  mere  direction  that  debts 
should  be  x>aid  out  of  any  land  was  not 
a  contrary  intention,  for  the  land  might 
not  be  sufficient.  And  certainly  a  decision 
that  a  direction  that  debts  should  be 
paid  out  of  personal  estate  was  a  contrary 
intention,  I  think  ooold  only  be  arrived  at 
fix>m  a  desire  to  give  as  little  efiect  to  the 
Act  as  possible.  However  that  was 
decided,  and  if  no  farther  legislative 
intervention  had  taken  place  I  shonld 
have  been  bound  to  follow  it.  But  there 
has  been  a  legislative  interference  by  the 
Act  of  1867.  And  that  is  not  a  new 
enactment,  but  a  correction  of  the  inter- 
pretation  of  the  former  Act  adopted  bv 
the  Court  of  Appeal  in  Chancery ;  though 
it  expressed  it  in  a  polite  way  and  refers 
to  tluit  decision  as  doubts,  saying,  where* 
as  doubts  nmy  exist  upon  the  constructiop 
of  the  said  Act  and  it  is  expedient  that 
such  doubts  should  for  the  future  be 
removed,  the  doubts  alluded  to  being  the 
decision  of  the  Court  of  Appeal  in  Chan- 
cery. Then  it  expressly  reverses  the 
decision  in  "Bno  v.  Taiham  and  removes 
the  doubt  which  had  been  created  by  that 
decision.  That  shews  that  that  decision 
ought  never  to  have  been  given;  and 
therefore  in  construing  the  two  Acts 
together  you  must  consider  not  merely 
the  actual  case  of  a  direction  to  pay  debts 
out  of  personal  estate,  but  any  direction 
of  the  kind.  And  the  Act  means  to  say 
that  the  reasoning  on  which  the  Lords 
Justices  arrived  at  their  conclusion  must 
be  treated  as  erroneous,  and  is  not  to 
be  osed  in  construing  this  Act  of  Parlia- 
ment.   That  behig  so  I  find  a  decision  of 
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Vice-Chancellor  Qiflard  in  Nelson  v.  Page 
{ubi  supra),  after  the  second  Act,  in  which 
be  comes  to  that  very  concloBion.  He 
says: 

"  We  all  know  the  direction  which  was 
g^ven  to  the  current  of  decision  on  this 
subject.  There  were  at  length  so  many 
of  them  that  they  came  to  be  established 
as  law,  and  in  tiie  end  gave  rise  to  the 
passing  of  the  statnte  of  1867.  I  think 
the  langnage  of  that  statnte  is  reasonably 
plain,  tbongh  it  is  not  perhaps  so  happily 
expressed  as  it  might  be.  The  Act  of 
1867  says  that  in  the  constmction  of  the 
wiU  of  any  person  who  may  die  after 
1867,  a  general  direction  that  debts  shall 
be  paid  out  of  the  personal  estate  shall 
not  be  deemed  to  be  a  declaration  of  an 
intention  contrary  to  the  rule  established 
by  Mr.  Locke  King's  Act,  unless  snch 
contrary  or  other  intention  be  forthw 
declared  by  words  expressly  or  by  impli- 
cation referring  to  all  or  some  of  the 
testator's  mort^tge  debts.  The  meaning 
of  that  appears  to  be  this — that  if  a 
testator  wishes  to  give  a  direction  which 
shall  be  deemed  a  declaration  of  an  in- 
tention contrary  to  the  rule  laid  down 
by  Mr.  Locke  King's  Act,  it  must  be  a 
direction  applying  to  his  mortgage  debts 
in  such  terms  as  distinctly  and  unmis- 
takeably  to  refer  to  or  describe  them." 

Now  I  am  asked  to  say  that  a  general 
direction  contained  in  a  will  thereout  to 
pay  all  my  just  debts  is  to  have  no  effect 
as  to  general  personal  estate,  but  it  is  to 
have  effect  as  to  certain  moneys  to  arise 
from  poUoies  of  insurance  and  the  sale  of 
lands.  In  fact  I  am  to  say  that  the 
direction  to  pay  debts  out  of  these  subjects 
of  devise,  moneys  from  policies,  land  and 
personal  estate,  is  to  take  effect  as  to  two 
out  of  the  three,  although  as  regards 
the  third  the  words  of  the  second  Act  say 
that  it  was  an  improper  doubt  to  be  raised. 
I  think  absurdity  could  not  be  pushed 
much  further,  and  I  decline  to  adopt  that 
view.  The  second  Act  is  based  on  the 
principle  that  the  doubt  as  to  debts, 
includmg  mortgage  debts,  was  an  ill- 
founded  doubt,  and  says  that  itshall  not  ap- 
ply in  the  case  of  a  direction  to  pay  debts 
unt  of  personal  estate.  It  mentions  that 
case  because  the  decision  was  in  that  case ; 
but  that  is  a  mere  illustration  of  what  th^ 


doabt  was  that  required  to  be  removed. 
I  do  not  think  that  the  word  "debts" 
excludes  mortgage  debts  in  the  ease  of 
personal  estate  and  includes  them  in  the 
other  two  ftinds. 

Then  the  only  other  point  to  be  dis- 
posed of  is  this.  It  seems  that  by  some 
slip  of  the  draftsman  of  Locke  King's 
Act  leaseholds  were  omitted  from  it, 
though  the  same  considerations  apply  to 
their  case.  The  result  is  that  the  lease- 
holds must  be  exonerated.  The  mortgage 
debt  must  be  apportioned  between  the 
freeholds  and  the  leaseholds  according  to 
their  respective  values  at  the  date  of  the 
death  of  the  testator,  and  the  sum  ap- 
portioned in  respect  of  the  leaseholds 
must  be  paid  out  of  the  mixed  fond 
created  for  payment  of  debts.  The  costs 
will  also  come  out  of  the  same  fund. 


Solidton — Meesn.  Walker  tc  Uardnean,  for  the 
pUtintifb  &  residiuury  lagatees ;  Mewn.  Visaid 
Crowder  &  Anstie,  agents  for  Mr.  W.  Smith, 
'  Winchcombe,  for  the  deviseea. 


1 


BETHKL  V.  ABRAHAK. 


Jessbi.,  M.B. 

1873 

Nov.  24, 

Adtntnittration  Suit — DisoreUon  of  2Vtw- 
tees — Decree — Stupennon  qf  JHecrjttion — 
Investment. 

When  a  decree  for  adminieiratioH  Aa» 
teen  made  all  ditoretionary  powers  of  ma- 
nagement vested  in  the  trustees  are  stu- 
pended,  and  whcttever  discretionary  power 
of  investment  is  given  to  the  trustees,  the 
Court  tciU  only  authorise  investments  in 
securities  in  which  funds  under  the  control 
of  the  Court  may  he  invested. 

Semble — Jn  order  to  give  trustees  power 
to  invest  in  securiOes  not  authorised  by  the 
Court,  a  dear  and  express  discretionary 
power  must  be  given  to  fhem. 

This  was  a  suit  instituted  by  two  of  the 
trustees  of  the  will  of  the  late  Lord  West- 
bury  for  administering  the  estate,  and 
executingthetrostsof  us  will.  The  usual 
decree  had  been  made.    The  caae  now 
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nine  before  the  Court,  on  a  snmmona 
taken  ont  bj  the  plaintiffs  for  leave  to 
gelloertain  stocks  and  shares,  including 
Tnrkiah  Cloyemment  seourities  of  large 
amonnts,  and  shares  in  a  bank  with  con- 
siderable liability  attached  to  them,  and 
to  invest  the  proceeds,  and  also  the  pro- 
ceeds of  policies  on  the  life  of  the  testator 
amounting  to  29,4302.,  in  the  United 
States  F^eral  Funded  Five  per  Cents., 
the  United  States  Baltimore  and  Ohio 
Six  per  Cent,  sterling  bonds,  and  other 
securities  of  a  like  nature. 

The  testator's  estate,  at  the  time  of  his 
death,  comprised  large  investments  in 
sbaree  and  stocks  and  stocks  of  English 
and  foreign  railways,  shares  in  banking 
and  mining,  and  various  other  companies 
besides  the  foreign  stocks  proposed  to  be 
aold. 

The  sale  and  investments  mentioned 
in  the  summons  were  proposed  by  the 
tmstees,  nnder  the  advice  of  Messrs. 
Hichens,  Harrison  &  Co.,  an  eminent  firm 
of  stockbrokers.  The  letters  containing 
BQch  advice  were  put  in  evidence,  and 
also  affidavits,  shewing  that  the  intention 
of  the  testator,  as  expressed  in  his  life- 
time, was  that  his  estate  shoald  be  in- 
vested in  seourities  of  the  character  now 


be  materia]  clanses  of  the  will  were 
as  folbws — 

"  All  my  property,  of  every  description 
(except  the  things  hereinafter  specifically 
given),  I  devise  and  bequeath  to  my 
trastees,  and  their  heirs,  on  the  trostai 
hereinafter  mentioned. 

"  1.  For  the  period  of  five  years,  to  be 
oompated  from  the  day  of  my  death, 
there  shall  be  pcud  quarterly  the  following 
aminities,  clear  of  every  deduction."  Af- 
ter naming  the  annuitants,  the  will  pro- 
ceeds— 

"2.  All  the  residue  of  the  income  of 
my  «tate  shall  be  accumulated  and  in- 
vested, at  the  discretion  of  my  trustees, 
during  such  five  years,  and  the  money 
also  receivable  on  my  policies  shall 
be  invested  at  tlieir  discretion.  My 
tmstees  shall  not  be  obliged  to  alter  any 
investment,  or  to  convert  perishable  into 
permanent  securities,  but  may  continue  or 
ehange  securities  from  time  to  time,  as  to 
the  minority  shall  seem  meet. 


"  3.  At  the  end  of  the  five  years  a  full 
account  and  valuation  shall  be  made  of 
my  estate,  and  the  following  sums  (with 
proportionate  abatements,  if  necessary), 
shall  be  paid  equally." 

After  specifying  the  enma,  including  a 
sum  of  50,000i.  by  the  5th  clause,  the 
testator  directed,  "As  to  the  50,0002., 
the  same  shall  be  invested,  or  equivalent 
existing  securities  set  apart,  and  the 
interest  shall  be  paid  to  my  daughter- 
in-law,  Florence,  during  the  joint  lives  of 
herself  and  her  husband." 

Mr.  Fry  and  Mr.  Everitt,  for  the  plain- 
tiffs, two  of  the  trustees  of  the  wUl. — 
The  first  point  to  be  considered  is  what  is 
the  construction  of  the  will,  independently 
of  the  existence  of  the  decree  ? 

[The  Mastbb  of  thb  Rolls. — Ify  im- 
pression,  when  it  was  before  me  in  Cham- 
bers, was  that  the  trustees  had  an  abso- 
lute discretion  given  them,  as  part  of  the 
will.] 

Then  the  question  is  whether  the 
Court  will  strike  out  that  part  of  the  will, 
because  there  is  a  decree  P 

[Thb  Mastxb  or  ths  Bolls. — ^If  you 
ask  me  the  question,  I  will  tell  you  my 
view  of  it,  and  then  you  will  deal  with  it 
as  you  best  can.  My  view  of  it  is  that 
that  those  powers  are  suspended  pending 
the  administration.  When  the  administra. 
tion  comes  to  an  end,  the  fund  goes  back 
to  the  trustees,  unless  the  parties  object ; 
but,  pending  the  administration,  as  I  have 
always  understood,  all  the  powers  of  the 
trustees  are  subject  to  the  jurisdiction  of 
the  Court,  that  is  to  say,  they  are  sus- 
pended. The  Court  makes  the  order, 
pending  administration.  When  the  ad- 
ministration is  ended,  and  the  fund  is 
clear,  the  fund  goes  back  to  the  tiTistees, 
and  the  suspension  cesMes ;  but,  pending 
the  administration,  it  is  suspended,  that 
is  my  notion.] 

Our  contention  is  that  the  decree  does 
not  destroy  or  suspend  trustees'  discre- 
tions, but  that  the  trustees  must  exercise 
them,  subject  to  the  supervision  of  the 
Court. 

Webb  V.  The  Earl  of  Shaftesbury,  7 
Ves.  480, 
^ews,  no  doubt,  that  the  Court  will  con- 
trol the  trustees'  discretion  if  improperly 
exercised,  but  not  that  the  trustees'  disr 
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cretion  is  desiaroyed ;  here  we  shew  that 
the  trustees'  discretion  is  properly  exer- 
cised.    In 

Cafe  T.  Bent,  3  Hare,  246 ;   s.  c.  13 

Law  J.   Rep.   (n.S.)  Chanc.   169 

(at  p.  249) 
the  Vice-Chancellor  says — "  There  is  no 
authority  for  the  proposition  that  the 
mere  filing  of  a  bill  in  this  Court  has  the 
effect  of  suspending  the  power  given  by 
the  will  to  the  surviving  or  remaining 
trustee.  There  is  no  reason  why  the 
mere  institution  of  a  suit,  which  may  never 
be  prosecuted,  should  have  the  effect  of 
preventing  trustees  from  exercising  their 
discretion.  Where,  indeed,  the  Court  has 
assumed  the  execution  of  the  trusts,  it 
would  be  highly  inconvenient,  if  not  im- 
practicable, that  the  trustees  should  after- 
wards act  independently  of  the  Court. 
The  Court  does  not,  however,  in  the  ab- 
sence of  any  misconduct  in  the  trustees, 
deprive  them  of  the  exercise  of  their  dis- 
cretion, but  only  requires  them  to  act 
under  the  control  of  the  Court."  That  is 
all  that  the  case  of 

Wehh  V.  The  Earl  of  Shaftesbury  («W 

«upra) 
decides  upon  this  point.  If  the  trustees, 
by  acting  independently  of  the  Court 
after  the  suit  has  been  instituted,  should 
occasion  expense  which  might  have  been 
avoided  if  uiey  had  acted  under  the  di- 
rection of  the  Court,  they  may  be  made 
to  pay  the  expense  occasioned,  by  such 
conduct.    In 

Widdowson  v.  Duck,  2  Mer.  494, 
the  Lord  Chancellor  says — "The  prin- 
ciple acted  upon  by  former  Chancellors  is, 
tlukt  after  a  decree  an  executor  cannot 
deal  with  the  assets  for  the  purpose  of  in- 
vestment without  the  leave  of  the  Court." 
Therefore  the  cases  shew  that  the  leave 
of  the  Court  must  be  obtained,  but  that 
the  discretion  is  not  destroyed — 

SUltboume  t.  Newport,  1  Kay  &  J. 

602, 
is  in  point. 

[The  Mastbb  of  thb  Bolls. — That 
was  the  case  of  an  application  for  main- 
tenance and  power  of  appointment.  No 
one  ever  supposed  that  Webb  v.  The  Earl 
of  Bhaflesbwry  (ubi  supra)  applied  to  a 
power  of  appointment  among  children. 
Besides,  is  it  quite  clear  (hat  the  will 


gives  the  trustees  discretion  to  invest  in 
anything  they  like  ?  The  discretion  may 
apply  to  the  time  of  investment.  I  should 
require  the  clearest  terms  to  satisfy  me 
that  they  were  to  invest  in  anvthinir  they 

Uked.]  ^  y  •"-»    »y 

The  words  are,  "the  income  may  be 
invested  at  the  discretion  of  my  trustees ; 
they  may  continue  or  change  securities, 
&om  time  to  time,  as  to  the  majority  shall 
seem  meet."    The  words  are — 

"At  discretion,"  no  limit  is  expressed 
or  implied. 

"  Change  "  implies  not  only  selling  but 
re-investing,  and  the  discretion  applies  to 
both. 

The  application  the  trustees  make  is 
twofold,  and  comes  under  two  distinct 
parts  of  the  clause.  As  to  the  poli<^ 
moneys,  29,0002.,  the  words,  "shall  m 
invested  at  their  discretion,"  apply.  As 
to  the  sale  and  re-investment  of  securities, 
that  comes  under  the  word  "  change." 

The  discretion  is  unlimited  in  both 
cases.  So  in  the  5th  clause,  as  to  the 
50,0002.,  the  testator  directed  that  "the 
same  sluill  be  invested,  or  equivalent  ex- 
isting securities  set  apart." 

[The  Muteb  of  the  Bolls. — There 
is  not  a  word  as  to  the  securities  into 
which  the  existing  investments  are  to  be 
changed.] 

We  submit  that  the  whole  scope  of  the 
will  shews  this  intention,  and  there  are 
no  words  controlling  the  discretion. 

Sir  B.  Baggallay,  Mr.  SotUhgate,  Mr.  F. 
Harrison  and  Mr.  Bowdiffe,  for  other 
parties. 

Tbb  Master  of  the  Bolls. — ^I  am  not 
satisfied  that  the  trustees  have  the  powor 
they  claim.  It  is  not  necessary  for  me  at 
the  present  moment  to  say  more  than 
that.  I  have  already  indicated,  in  the 
course  of  the  argument,  why  I  am  not 
satisfied  ;  but  if  they  have  the  power  they 
claim,  I  am  not  satisfied  that  I  ought  to 
exercise  the  discretion,  which  I  undoubt- 
edly have  to  control  the  exercise  of  their 
discretion  by  acceding  to  the  request  to 
make  these  investments,  which  in  the  eye 
of  this  Court  are  speculative.  I  do  not  say 
they  are  really,  for  that  I  know  nothin^f 
about,  but  they  are  speculative  sofSiiras  this 
Court  is  ooncemed;  so  that^  even  if  I 
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thonght  the  oonstanotion  of  the  will  other 
tiian  I  do  think  it,  I  should  not  grant  this 
plication.     However,  I  shonld  like  to 
n>j  tiiis,  that  as  lone  as  an  estate  remains 
to  be  administered  in  this  Court,  if  I  un- 
derstand the  doctrine  of  the  Court  rightly, 
the  Court  does  not  allow  a  purchase  to  be 
made,  or  a  mortgage  to  be  made,  or  any 
other  investment  to  be  made,  unless  the 
CWt  is  satisfied  of  its  safety.     There  is 
a  reason  for  that,  the  Court  has  to  protect 
the  property  fiK>m  all  claims ;  and,  even 
where  the  trustees  have  an  undisputed 
power  to  make  a  purchase,  or  to  make  a 
mortga^  it  is  referred  to  the  Judge,  ge- 
nerally m  Chambers,  to  ascertain  the  pro- 
priety of  the  investment  which  is  intended 
to  be  made,  that  is  to  say,  its  propriety  in 
all  respects,  and  therefore,  in  no   case, 
shoold  I  have  entertained  this  application 
for  a  DMiment,  except  subject  to  that  qnali- 
ficataoD.    Bat,  entertaining  the  opinion  I 
do,  that  it  is  not  a  proper  investment  for 
mfimts  to  put  the  money  into  American 
nilway  stocks,  of  course  there  is  no  occa- 
sion for  me  to  send  it  to  Chambers.   Even 
if  I  had  a  different  opinion  from  that 
which  I  entertain  as  to  the  power,  I  should 
not  gnmt  the  application,  and,  as  I  un- 
derstand  the  doctrine  of  tiie  Court,  I  am 
boimd  to  exercise  my  personal  discretion 
in  the  matter.    I  do  not  mean  to  say  that 
it  is  not  a  case  that  can  be  appealed,  be-> 
cause  it  would  be  for  the  Court  of  Appeal 
io  decide  whether  the  discretion  is  per- 
sonal in  that  sense ;  but  I  do  understand 
the  practice  of  the  Court  to  be  that  a 
Judge  does  exerdse  a  personal  discretion, 
that  is,  exercises  a  discretion  according  to 
his  own  judgment,  as  to  the  safety  and 
W)priety     of    a    proposed    investment. 
Thraefore,  I  feel  bound  to  add,  that  if  I 
had  been   satisfied  with  the  argument, 
which  I  am  not,  that  the  trustees  have 
this  power,  I  should  have  declined  abso- 
lutely to  sanction  it. 


Si)liciton! — HccsTs.  HarrisoD,  Beal  &  Harrison, 
for  the  plaintifiB  and- one  of  the  defendants; 
Means.  Gregory,  Bowcliffi  &  Bawle,  for  the 
othrr  defendant. 


[IN  THE  FULL  COUET  OF  APPEAL.] 
Selbobne,  L.C. 
Jaxes,  L.J. 

MbLLISH,  L.J.      y    BBOPHT  V.    BELLAHT. 

1873. 
July  80. 

Trustees — Discretion — Controlof  by  Court 
after  Decree. 

After  a  decree  in  a  suit  for  otZmmtsfra- 
iion  of  trust  funds  the  Court  will  not 
without  reason  control  a  discretionary 
power  given  to  the  trustees  by  the  instru- 
ment creating  the  trust. 

This  suit  was  instituted  for  the  adminis- 
tration of  the  estate  of  Nicholas  Wins- 
land,  who  by  his  will,  after  directing  the 
conversion  of  his  estate  and  investment 
of  the  proceeds,  and  the  payment  of  an 
annuity  of  600i.,  which  was  by  a  codicil 
increased  to  7002.,  to  his  wife  daring 
widowhood,  gave  the  principal  to  his 
children  equally,  and  directed  the  shares 
of  his  daughters  to  be  settled  for  their 
separate  use  withoutpower  of  anticipation, 
with  remainder  to  their  children,  to  vest 
in  sons  at  twenty-one  and  in  daughters  at 
twenty-one  or  on  marriage ;  and  the  will 
contained  also  a  direction  that  the  trustees 
should,  after  the  decease  of  each  of  his 
daughters,  pay  or  apply  the  annual  income 
of  any  share  to  which  any  child  should  bo 
presumptively  entitled,  or  so  much  there- 
of as  the  trustees  should  think  proper,  for 
or  towards  the  maintenance  and  education 
of  such  child ;  and  such  annual  income 
might  be  so  applied  if  the  trustees  thought 
fit,  notwithstanding  the  father  might  be 
living  and  of  sufficient  ability  to  maintain 
it. 

One  of  the  daughters  of  the  testator 
havingdied  leaving  a  hasband  and  several 
children,  some  of  whom  were  infants,  the 
trustees  presented  a  petition  in  the  suit 
praying  that  the  income  of  the  presump- 
tive share  which  had  been  paid  into 
Court  of  the  infant  children  might  be 
paid  to  the  father,  he  undertaking  to  apply 
it  for  their  maintenance  and  education. 

The  petition  came  on  before  the  Lord 
Chancellor  sitting  for  the  Master  of  the 
Bolls,  and  his  Lordship  thinking  that 
there  was  a  question  whether  after  de<n%e 
made  in  the  suit  the  discretion  of  the 
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tmstees  wus  not  gone,  directed  it  to  be 
heard  before  the  fall  Coart. 

Mr.  Elphinstone  appeared  for  the 
tmstees. 

Sir  B.  Baggallay  and  Ifr.  Ghittt/,  for  the 
father. 

Mr.  Kekewich  and  Mr.  P.  V.  Smith,  for 
the  infants. 

The  following  authorities  were  referred 

to  as  shewing  that  the  Court  wonld  not 

interfere    with    the    discretion    of    the 

trustees  in  the  absence  of  misconduct — 

Livesey  v.  Harding,  Tarn.  460  ; 

Collins  V.  Vining,  C.  P.  Cooper  472  ; 

Oa/e  V.  Bent,  3  Hare  245;  s.  c.   13 

Law  J.  B«p.  (n.s.)  Chanc.  169 ; 
Costobadi«  v.  Oostobadte,  6  Hare  410 ; 
8.  c.  16  Law  J.  Hep.  (n.s.)  Cbanc. 
269; 
Talbot  V.  Marshfield,  2  Dr.  &  S.  285  ; 
B>  c.  87  Law  J.  Rep.  (n.s.)  Cbanc. 
52  ;  Law  Bep.  4  £q.  661 ;  on  ap- 
peal, Law  Biep.  3  Chanc.  622; 
Silliboume  v.  Newport,   1  Kay  &  J. 

602; 
Mansome  t.  Burgett,  36  Law  J.  Bep. 
(n.s.)  Cbano.  84;  s.  c.  Law  Bep. 
SEq.  773; 
Letvin  on  Trmts,  439-441  (5th  ed.). 

Theib  Lobdbhifs  thought  ihere  was  no 
reason  for  controlling  the  discretion  of 
the  trostees,  and  made  the  order. 


Solicitors— Messrs.  DomTill,  Lanrenre  &  Graham, 
for  trustees;  Hr.  T.  H.  Stran^ays,  for  the 
father ;  Messrs.  Nicholson  &  Herbert,  for  the 
infants. 


J.  I  In 


re  THK  WESTERN  OF 
CANADA  on.,  LANDS 
AND  WOSKS  GOMPANT. 


Selbobne,  L.C. 
for 

LOBD  BOHIIIT,  M.R. 

1873. 
Aug.  2,  4. 
JTessbl,  M.B.      I 
Nov.  10.        J 

Winding  up — Company — Creditor's  Pe- 
tition— Right  to  winding  up  Order — Peti- 
tion to  stafid  over — Companies  Act,  1862, 
St.  80,  86,  91. 

A  creditor  of  a  company  who  cannot  get 
paid  wi&out  a  vrinduig  up,  is  etttiUed  ex 


debito  jusHticB  to  an  order  for  vyinding 
up. 

The  91«<  section  of  the  Companies  Ad, 
1862,  is.  applicable  when  a  petition  for 
winding  up  is  before  the  Court,  and  does  not 
necessarily  pre-suppose  a  winding  up  order. 

WTiere  it  appeari  that  there  is  a  retisonaMe 
chance  of  a  creditor  getting  paid  without  a 
winding  up  order  sooner  than  if  an  order  was 
made,  the  Court  may  order  a  Creditor's  peti- 
tion to  stand  over,  although  the  creditor  has, 
under  section  80  of  the  Companies  Act,served 
on  the  company  a  formal  demattd for  payment, 
and  not  been  paid  within  the  three  weeks. 

The  company  was  registered  as  a  limited 
company  under  the  Companies  Acts,  1862 
and  1867,  on  the  22nd  of  December,  1871, 
with  a  nominal  capitcJ  of  450,000J.,  di- 
vided into  4,500  shares  of  1002.  each. 

2,250  shares  were  issned  as  fully  paid 
up  in  payment  of  lands  purchased  by  the 
company. 

The  other  2,250  were  reserved  to  b6 
issued  to  the  holders  of  mortgage  deben- 
tures in  case  they  should  elect  to  tc^e  ths 
same  in  payment  of  their  debentures, 
none  of  the  debenture  holders  elected  to 
take  shares,  and  none  of  these  shares  were 
issued. 

Mortgage  debentures  of  100{.  each  were 
issued  by  the  comptmy  to  the  amount  of 
200,0002. 

On  the  26th  of  May,  1873,  at  a  general 
meeting  of  the  company,  a  report  and 
balance-sheet  were  read  and  approved, 
shewing  a  profit  made  by  the  company 
during  the  eleven  months  ending  on  the 
31st  of  December,  1872,  of  upwards  of 
17,3202. 

The  interest  on  the  debentures  was 
regularly  paid  until  the  half-yearly  instal- 
ment due  on  the  Ist  of  July,  1873,  which 
was  not  paid. 

On  the  16th  of  July,  1873,  a  meeting 
of  debentiire  holders  was  held,  which 
all  debenture  holders  were  invited  to  at- 
tend  and  which  many  attended.  At  this 
meeting  it  was  unanimously  agreed  that  a 
person  should  be  sent  to  Canada  to  in- 
vestigate and  ascertain  the  real  state  of 
the  affairs  of  the  company. 

A  suit  was  also  instituted  in  England 
on  behalf  of  the  debenture  holders  against 
the  company,  iu  which  a  receiver  'was 
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■ppdnted ;  aaother  similar  suit  was  insia* 
toted  in  Canada. 

On  the  2nd  of  Jnly,  1873,  Mr.  SUls, 
liolder  of  debentorea  to  the  amonnt  of 
5,0001.,  serred  on  the  company  a  notice 
an  behalf  of  himself  and  Mr.  Dallas 
(mother  holder  of  debentures  to  a  similar 
unonnt),  for  payment  of  the  interest  then 
dne  on  their  debentnres. 

On  the  24th  of  Jnly,  1873,  Mr.  Silk 
aerred  on  the  company  a  petition  for 
winding  np  the  company. 

On  the  28th  of  July,  1873,  Mr.  Chap- 
man, another  debenture  holder,  served  on 
the  company  a  petition  for  >  winding  np, 
lialiiig  mat  the  company  was  insolvent. 

It  was  stated  that  the  debts  of  the 
company  other  than  those  dne  on  the 
deboitares  were  of  very  small  amonnt. 

A  large  nnnaber  of  the  debenture  holders 
were  opposed  to  an  immediate  order  for 
winding  np,  desiring  delay  in  order  that 
the  investigation  proposed  at  the  meeting 
of  the  16m  of  July  should  be  carrried 
bai     Mr.  Chapman  had  attended  that 


The  amonnt  of  the  debentnres  of  those 
who  sctnallr  snpported  the  petition  was 
20,0001. 

From  what  appeared  &om  the  affidavits 
and  ttatementa  in  Court,  the  Lord  Chan- 
cellor calculated  that  the  amount  of  the 
intoest  of   the    debenture  holders  who 
•ctoaUy  opposed  the  petitions  was  98,000Z. 
ifr.  Bagshatce,  for  Mr.  Sills,  argued  that 
M  the  statutory  notice  for  payment  had 
been  given  by  his  client,  and  the  three 
weeks  eli^ieed  without  payment,  it  must 
be  taken  under  section  80  that  the  com- 
pany was  nnable  to  pay  its  debts,  and  that 
the  petitionerB  were  entitled  to  an  order 
tor  winding  np  ex  debito  justitim. 
He  cited 
Boves  V.  The  Hope  Muinal  Life  In- 
tHranee  Company,  11  H.  L.  Cas. 
889. 
■  Mr.  Jaekaon  and  Mr.  Loeoek  Webb,  for 
Mr.  Chapman. 

Sir  B.  BaggaUoy,  Mr.  Whitehome,  Mr. 
T.  A.  Boberts  and  Jifr.  Charles  Walker,  tor 
detMntore  htdders  who  opposed  the  peti- 
tion, contended  that  as  a  large  majority 
of  debenture  holders  opposed  the  winding 
np  and  a  receiver  had  been  appointed  in 
the  suit,  the  Court  would,  under  section 
Htm  aaaaa,  43.— C^amc. 


91  of  the  Companies  Act,  1862,  refuse  to 
make  an  order  for  winding  np  until  the 
affairs  of  the  compsmy  had  been  investi- 
gated.   They  cited 

In  re  The  Brighton  Hotel  Company, 
37  Law  J.  Rep.  (n.s.)  Chanc.  915 ; 
B.  c.  Law  Bep.  6  Eq.  339 ; 
In  re  The  Langley  Mills  Steel  and 
Ironworks  Company,  40  Law  J. 
Bep.  (n.s.)  Chanc.  313;  s.  c.  Law 
Bep.  12Eq.  26; 
In  re  The  Planet  BuUdtng  Society, 
41  Law  J.  Rep.  (n.s.)  Chanc.  738; 
B.  c.  Law  Rep.  14  Eq.  441. 

The  Lobd  Chancellor  (on  Aug.  4). — ^I 
think  that  both  these  petitions  must 
stand  over  until  the  first  day  of  Michael- 
mas Term.  The  case  made  by  the  pe- 
titioners is,  that  this  is  a  company  that 
was  recently  started  for  operations  on 
an  extensive  scale  in  Canada,  and  it 
has  been  established  mainly  by  a  capital 
raised  on  debentnres  to  the  amonnt  of 
200,000{.  on  which  the  interest  has  been 
regularly  paid  until  the  1st  of  the  month 
which  has  just  expired — Jnly.  The  peti- 
tioners are  persons  who  hold  some  of 
these  debentnres,  and  to  whom  the  last 
instalment  of  interest  which  became  due 
on  the  Ist  of  July  has  not  been  paid. 
They  have  taken  proper  steps  according 
to  the  statute  to  entitle  themselves  to 
present  a  petition,  and  beyond  all  doubt, 
in  my  opinion,  unless  they  get  paid 
after  giving  proper  and  reasonable  time 
within  which  they  may  be  paid  if  the 
company  is  able  to  do  it,  there  ought  to 
be  a  winding  np  order. 

But  that  does  not  at  all  involve  as  a 
necessary  consequence  that  such  order 
should  be  made  now.  The  state  of  the 
afihirs  of  the  company  appears  imperfectly 
from  the  materiafs  now  before  the  Court. 
So  &r  as  it  does  appear,  there  is  nothing 
to  throw  the  least  doubt  upon  the  integrity 
and  proper  conduct  of  those  who  have 
had  the  management  of  the  affairs  of  the 
company,  and  who  have  it  now.  The 
balance-sheet  which  was  read  to  the  meet- 
ing on  the  26th  of  May  last  is  produced, 
Emd  if  that  balance-sheet  gives  a  correct 
representation  of  the  state  of  affairs  of  the ' 
company,  it  would  appear  that  the  com- 
pany worked  at  a  profit  for  the  eleven 
2B 
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montihs  down  to  the  31st  of  December  laat, 
th&  profit  being  17,3202.  odd,  and  also  that 
at  the  time  the  balance-sheet  was  made  up, 
which  I  presame,  thongh  I  am  not  quite 
sore,  was  the  same  time,  it  shews  a  ge- 
neral balance  of  profit  of  84,341  dollars, 
which  may  or  may  not  be  exclusive  of 
some  part  of  the  claims  of  the  debenture 
holders,  although  the  inference  I  should 
draw,  in  the  absence  of  fiirther  explana- 
tion, is  that  the  balance-sheet  is  intended 
to  repre'^nt  in  some  shape  or  other  the 
amount  of  those  debentures,  whether 
accurately  and  sufficiently  I  cannot  at 
present  say. 

Then  it  further  appears  that  the  whole 
of  this  lar^  class  of  creditors  for  200,000!. 
hold  certam  securities,  they  have  specific 
charges,  as  I  collect,  upon  the  whole  of 
the  property  of  the  company,  and  they 
hare  instituted  two  suits,  in  one  at  least  of 
which,  if  not  in  both,  a  receiver  has  been 
appointed,  and  therefore  everything  is 
secure  for  their  benefit.  I  do  not  say  that 
the  present  petitioners  are  plaintiffs  in 
those  suits,  but  they  would  have  the 
benefit  of  them.  Those  suits  do  not  pre- 
clude a  winding  up  order,  but  they  go 
veiy  Seut  to  shew  that,  so  &r  as  the  whole 
class  of  creditors  is  concerned,  a  winding 
iu>  order  is  not  immediately  necessary  for 
the  protection  of  their  interest  in  the 
propert]^  and  of  their  eventual  chance  of 
being  paid. 

A  meeting  was  held  on  the  16th  of  July, 
to  which  I  infer  all  the  debenture  holders 
were  invited  to  come,  and  it  was  attended, 
amongst  others,  by  one  of  the  present 

Setitioners,  Mr.  Chapman,  for  whom  Mr. 
ackson  appears.  I  do  not  understand 
that  Mr.  Chapman  or  anybody  else  pro- 
posed a  winding  up  to  the  persons  who 
were  present,  but  that  which  was  unani- 
mously agreed  to,  Mr.  Chapman  not  dis- 
senting, although  he  declined  to  serve 
upon  the  committee,  was  that  there  should 
be  a  person  sent  to  Canada  in  order  to 
investigate  and  ascertain  the  real  state  of 
the  affairs  of  the  company.  That  was  to 
be  done,  and  that  investigation  is  being 
proceeded  with. 

In  that  state  of  things  I  am  asked  im- 
mediately to  make  an  order  to  wind  up. 
That  is  asked  at  the  instance  of  debenture 
holders  who,  indnding  those  who  support 


the  petition,  seem  to  have  interest  to  the 
amountof  20,000{.,andlam  told  (although 
it  is  not  verified)  that  there  are  some  more 
who  support  the  same  view.  On  the 
other  hand,  by  affidavit  and  by  appearance 
before  the  Court,  debenture  holders  of  the 
same  class  to  the  total  amount,  as  I  reckon, 
of  98,0002.,  take  the  opposite  view.  It  is 
clear  if  the  9lBt  section  applies,  as  I  think 
it  does,  what  the  duty  is  that  I  have  at 
this  moment  to  perform.  A  very  large 
majority  of  the  debenture  holders  think 
that  their  interests  would  be  better  pro- 
moted by  delay,  and  the  delay  appears  to 
me  in  the  circumstances  not  unreason- 
able. I  have  no  doubt  that  the  91st 
section  is  a  part  of  the  Act  which  is  ap- 
plicable before  making  any  winding  up 
order,  and  when  the  petition  for  winding^ 
up  is  before  the  Court,  and  that  it  does 
not  presuppose  a  winding  up  order,  or 
relate  only  to  the  manner  in  which  tiiat 
shall  be  made  or  the  terms  upon  which  it 
shall  be  made. 

I  entirely  agree  with  the  doctrine  of 
Lord  Cranworth,  that  if  a  creditor  cannot 
get  paid  without  winding  up  it  is  esB  debito 
justitiae  that  he  should  luLve  a  winding  up 
Order ;  but  so  &r  am  I  from  thinking  that 
it  would  be  a  certain  consequence  of  de- 
laying this  case  until  November  ih&t  the 
creditors  would  be  denied  payment,  I 
think  that  there  is  at  least  a  &ir,  possible 
and  reasonable  chance  of  their  getting 
paid  by  means  of  that  delay  very  mucn 
earUer  than  they  would  be  under  a  wind* 
ing  up  order,  because  it  may  turn  ont^ 
&om  the  result  of  the  investigation,  that 
assets  will  be  sent  over  to  this  countiy'  for 
the  purpose  of  paying  the  whole  of  the 
debts  which  are  now  unpaid  and  the  in« 
terest  now  overdue.  I  am,  therefore, 
clearly  of  opinion  that  the  proper  course, 
as  I  have  mentioned,  is  to  direct  the  two 
petitions  to  stand  over  nntQ  the  b^inning 
of  Michaelmas  Term. 

Mr.  Jackson.— The  first  day  for  peti« 
tionsP 

Thk  Loed  Chanoklloe. — ^Yes. 

Nov.  10. — The  petition  now  came  on 
for  hearing  before  Uie  Master  of  the  Rolls, 
and  it  appeared  that  nothing  had  been. 
done  in  the  matter,  and  no  further  affidavit 
filed  on  behalf  of  the  company. 
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A  hrge  majoriiy  of  ibe  debentnre  holders 
opposed  the  petition. 

Mr.  Bagthawe,  for  the  first  petitioner. 

Mr.  Jaekton  and  Mr.  Lococtt  Webb,  for 
the  second  petitioner. 

Sm.  B.  Butler,  for  debentnre  holders 
snpporting  the  petition. 

Mr.  B<xAiirgh  and  Mr.  0.  T.  Simpson. 
for  the  oompanj. 

Sir  B.  BaggdUay,  Mr.  WhUehome  and 
Mr.  T.  A.  B^erts,  for  debenture  holders 
opposing  the  petition. 

Thc  Mastsb  of  ths  Bolls. — I  consider 
it  settled  that  a  creditor. of  a  company 
who  cannot  get  paid  without  a  winding 
up  order  is  entit&d  to  snch  an  order  ex 
MUo  puUtioe.  This  was  in  fact  held  bj 
the  Lotd  Chancellor,  and  is  qnito  consis- 
tent with  holding  tiiat,  nnder  special 
drcnmstanoes,  the  Court  has  power  to 
direct  the  petition  to  stand  over. 

The  &ots  of  the  case  are,  that  the  debt 
cnlj  became  due  in  Jnly,  the  petitions 
were  heard  in  Angnst,  and  the  Lord 
Cfaaacellor  cajne  to  the  conclusion  that 
there  was  a  reasonable  chance  of  the 
petitioners  getting  pud  sooner  if  the 
petition  was  ordered  to  stand  over.  Under 
diese  ciicnmstanoes  he  gave  three  months 
to  the  oompenj.  These  three  months  and 
a  &w  days  have  now  expired,  and  nothing 
ifpears  to  have  been  done.  Not  a  word 
of  eridence  is  produced  to  shew  that  there 
is  any  probability  of  the  debts  being  paid. 
Under  these  circumstances  I  must  assume 
that  the  petitioners  cannot  g^et  paid  with- 
out a  wmding  up  order,  and  therefore 
that  they  are  entitied  to  such  an  order 
at  debito  juttitice. 

The  Master  of  the  Bolls  made  the 
nsnal  winding  up  order  on  both  petitions, 
giving  the  carrii^  of  the  order  to  the  first 
petitioDer. 


Solidton— Means.  Atwell  and  Mr.  H.  W.  Valknce, 
for  petitionen ;  Mrasrs.  WiUdnson  Se  Son,  for 
til*  Companj ;  Mr.  Holmes  and  Mossrs.  Lewis, 
Ibuuii  &  LiHigden,  for  debenture  holders. 


Malins,  V.C.  1 

1878.        >         unx  V.  GBAT. 
July  19.     J 

Production  of  Documents — Affidavit  of 
Documents — Order  discretionary — 15  Sr  16 
Vict.  0.  86. 1. 18. 

It  is  vjithin  the  discretion  of  the  Court  ttt 
make  or  refuse  an  order  for  production  by  a 
defendant  upon  oath  of  documents  under  the 
18th  section  of  15  ^  16  Vict.  c.  86. 

Where  a  suU  to  administer  the  estate  of 
an  intestate  was  inslUvied  by  a  person  claim- 
ing  to  be  her  next  of  hin  in  a  distant 
degree  against  the  Solieiior  to  the  Treasury , 
to  whom  administration  had  been  granted, 
the  Court  declined  to  inaJee  the  order  untU  the 
plaintiff  had  made  out  a  prima  facie  case. 

The  bill  in  this  administration  suit  was 
filed  by  the  plaintiff  as  one  of  the  next  of 
kin  in  a  distant  degree  of  Mrs.  Maria 
Mangin  Brown,  who  died  in  December, 
1871,  intestate,  and  possessed  of  property 
to  the  amount  of  about  250,0002.,  against 
Mr.  Gray,  the  Solicitor  to  the  Treasuiy, 
to  whom,  as  representing  the  Crown,  ad- 
ministration of  the  intestate's  estate  had 
been  granted  in  the  absence  of  any  .claim 
by  her  next  of  kin. 

The  plaintiff,  who  it  appeared  claimed 
through  an  ancestor  who  died  in  1713,  had 
taken  out  a  summons  for  the  usual  affidavit 
by  the  defendant  as  to  documents,  under 
15  &  16  Vict.  c.  86.  s.  18,  and  the  plaintiff 
having  declined  to  make  such  affidavit,  the 
summons  was  now  adjourned  into  Court, 

Mr.  E.  Ford,  in  support  of  the  sum- 
mons.— Every  plaintiff  has  a  right  to  call 
upon  the  defendant  to  make  an  affidavit 
as  to  documents  in  his  possession  or 
power  relating  to  the  matters  in  question 
m  the  suit,  and  under  the  18th  section  of 
15  &  16  Vict.  c.  86,  it  is  imperative  upon 
the  Court  to  make  an  order  for  the  pro- 
duction by  the  defendant  upon  oath  of 
such  documents. 

He  referred  to 
Bnmbold  v.  Forteaih,  3  "K&j  &  J.  44. 

Mr.  Hemmirig,  for  the  Crown. — The 
18th  section  of  15  &  16  Yiot.  o.  86  enacts 
that  it  shall  be  lawM  fbr  the  Court  to 
make  an  order  for  the  production  of  such 
documents  "as  the  Court  shall  think 
right,"  and  it  is  not  imperative  upon  the 
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Court  to  order  prodnction,  but  withia  the 
discretion  of  the  Court  whether  it  shall 
do  so  or  not.  Here  there  is  simply  a 
claim  hj  a  plaintiff,  who  alleges  a  distant 
kinship  to  the  intestate,  without  any  evi- 
dence to  support  the  allegation.  Aprima 
facie  case  should  be  shewn  and  supported 
by  afiB.davit,  otherwise  fictitious  claims 
might  be  made  with  the  object  of  pro- 
curing information  on  which  to  found 
other  fictitious  claims. 

.  Malins,  Y.C,  said  that  it  appeared  that 
a  large  amount  of  property  was  involved 
in  this  case,  and  that  it  was  an  easy  thing 
for  persons  to  make  claims  to  the  pro- 
perty without  sufficient  grounds.  The 
words  of  tJie  section,  he  thought,  vested 
in  the  Court  a  discretionary  power  to  order 
production  when  it  should  appear  to  the 
Court  right  to  do  so  ;  and  he  considered 
that  it  was  just  and  reasonable  that  the 
Court  should  not  order  persons  in  the 
possession  of  an  estate  to  produce  their 
documents  of  title  to  every  one  who  made 
a  claim,  which  might  perhaps  have  no 
foundation.  His  Honour  held  that  he 
was  justified  in  refusing  tho  present  ap- 
pUcation  until  the  plaintiff  had  made  out 
aprima  facie  case  in  support  of  his  claim, 
and  dismissed  the  summons. 


Solicitors  —  Mr.  J.  T.  A.  Patrick,  for  plaintiff; 
Messrs.  Baren  &  Bradley,  for  the  Crown. 


} 


Hail,  V.O. 

1873.        >       bikh8  v.  fisher. 
Dec.  17. 

Obligor  and  Obligee — Bond — Payment — 
Delivery  up  of  Bond — BUI  for,  dismissed 
with  Costs. 

In  1869  B.  gave  a  bond  to  H.  for  pay. 
ment  of  money  in  1874,  vnth  interest  in  the 
meantime.  B.  and  H.  both  admitted  tliat 
the  bond  was  satisfied  in  July,  1870,  but 
before  complete  satisfaction  H.  had  deposited 
the  bond  with  his  bankers,  who  claimed  a 
lien,  and  ei^essed  an  intention  of  suing  at 
law  on  the  bond  when  it  should  become  due. 
The  bankers  had  given  no  notice  to  B.  of 
the  deposit  until  after  the  alleged  satisfac- 
turn,  but  they  charged  collusion  between  B. 


and  H.  .—Held,  t»  1873,  thai  a  bill  woM 
not  lie  for  delivery  up  of  the  bond. 

The  plaintiffs  in  this  suit  were  the 
obligor  of  a  bond,  and  his  two  sureties. 
The  defendant  was  the  registered  public 
officer  of  the  Halifax  joint-stock  banking 
company ;  with  whom  the  bond  bad  beeil 
deposited  by  the  obligee. 

The  facts  of  the  case,  so  far  aa  they  are 
material  to  this  report,  were  shortly  these : 

Leedham  Binns  and  Joseph  Garside 
Hillam,  in  1867,  entered  into  partnership, 
as  worsted  manafiEMturers,  at  Oakenshaw, 
near  Low  Moor,  in  the  county  of  York — 
but  there  were  no  vrritten  articles  of  the 
partnership,  nor  any  fixed  period  for  iia 
termination. 

Shortly  before  the  mbnth  of  October, 
1869,  it  was  agreed  between  them  that 
Hillam  should  retire  from  the  partnership 
as  from  the  15th  day  of  October,  1869  ;. 
and  that  his  share  therein,  and  in  the 
partnership  stock  in  trade,  machinery, 
credits  and  effects  should  be  purchased 
by  Binns  for  the  sum  of  3,5002. ,  payable  in 
the  course  of  the  then  next  five  years,  and 
that  Binns  should  thenceforth  carry  on  the 
business  alone. 

In  order  to  secure  the  payment  of  the 
purchase  money  it  was  arranged  between 
Binns  and  Hillam  that  a  bond  with  two 
sureties  should  bo  given  by  Binns  to 
Hillam,  payable  at  the  furthest  at  the  end 
of  five  years  from  the  dissolution  of  the 
partnership  ;  but  it  was  at  the  same  time 
verbally  agreed  between  the  parties  that 
if  the  business  to  be  carried  on  by  Binns 
should  be  successful  and  it  should  be 
convenient  to  Binns,  the  money  secured, 
by  the  bond  should  be  paid  by  instal- 
ments from  time  to  time  as  Binns  should 
find  himself  able  to  make  such  payments. 

In  accordance  with  that  agreement  a 
bond  was  prepared,  which  was  dated  the, 
15th  October,  1869,  and  by  which  Binns 
and  two  sureties  became  jointly  and 
severally  bound  to  Hillam,  in  a  sum  of 
7,000i.  The  condition  of  the  bond  was 
this,  viz.,  that  if  Binns,  his  sureties,  or 
any  or  either  of  them,  their  or  any  or 
eiUier  of  their  heirs,  executors  or  admi- 
nistrators, should  pay.  to  Hillam,  his 
executors,  administrators  or  assigns,  the 
sum  of  3,5001.  on  the  15th  day  of  October, 
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1874,  and  shoold  pay  to  Hillam,  his 
exeoators,  administrators  or  assigns,  in- 
ianst  at  the  rate  of  51.  per  oentam  per 
ammm  npon  the  said  principal  sum  of 
3,5002.,  or  BO  mach  thereof  as  should  for 
the  time  being  remain  nnpaid  by  monthly 
payments  on  the  last  day  of  every  lunar 
month  to  be  compated  &om  the  15th  day 
of  October  then  instant,  without  any 
deduction,  the  above  written  bond  should 
be  Toid,  otherwise  the  same  should  remain 
in  fall  force  and  virtue. 

Before  the  bond  was  actually  executed 
at  the  partnership  dissolved,  Binns  as- 
Qerfauned  that  Hillam  had  overdrawn  the 
partnership  funds  for  his  own  private 
purposes  to  the  extent  of  1,800!. ;  and 
oonseqoently,  it  was  arranged,  that  on 
taking  the  partnership  accounts  between 
Hillam  and  Binns  the  sum  of  1,8002,  should 
be  deducted  from  the  amount  to  be  paid 
to  HiUam  by  virtue  of  the  bond ;  and  a 
menuHsndum  was  drawn  up  and  signed 
by  Hillam  shewing  the  state  of  accounts 
between  himself  and  Binns,  with  reference 
to  the  partnership  ;  but  no  alteration  was 
made  in  tiie  bond  as  to  the  amount 
payable  to  Hillam  thereunder.  To  fur- 
ther  secure  the  payment  of  the  1,800{.,  an 
agreement  in  writing  was  also  entered 
i^o  between  them,  on  the  14th  October, 
1869,  to  which,  however,  it  is  not  neces- 
aaiy  more  particularly  to  refer. 

The  partnership  was  dissolved,  as  from 
the  15th  October,  1869.  The  business 
was  profitably  carried  on  by  Binns,  who 
in  1869  and  1870  paid  Hillam  several  sums 
of  money,  on  account  of  the  bond.  The 
last  of  those  payments  was  a  sum  of  6052. 
11«.  8d.,  made  on  the  19th  July,  1870— at 
which  time  it  appeared  from  a  memoran- 
dum signed  by  Hillam  that  he  had  been 
overpaid  what  was  due  to  him  under  the 
bond,  by  so  much  as  1352.  18«.  Id.  On 
diat  last  payment  being  made  Binnsap- 
plied  to  Hillam  for  the  delivery  up  of  the 
bond ;  but  the  application,  though  repeated, 
was  not  complied  with.  Hillam,  however, 
on  the  18th  August,  1870,  wrote  to  one 
<^  the  sureties,  telling  him  that  the  bond 
was  null  and  void,  Binns  having  up  to 
that  date  Uquidated  and  paid  off  the  bond 
in  fill,  along  with  interest ;  and  adding, 
that  that  letter  was  to  shew  the  surety  that 
he  was  no  longer  liable  for  the  bond. 


In  the  meantime,  viz.,  on  the  24th 
June,  1870,  Hillam,  who  then  opened  an 
account  with  the  defendant's  bank,  had  de- 
posited the  bond  with  the  bank,  and  also 
given  them  his  brother-in-law's  guarantee 
m  writing  to  the  extent  of  5002.,  to  secure 
the  balance  of  his  account.  Shortly  after 
the  19th  July,  1870,  Binns  for  the  first 
time  heard  a  report  that  Hillam  had  so 
deposited  the  bond  with  the  bank.  Binns, 
thereupon,  immediately  applied  by  letter 
both  to  the  bank  and  to  Hillam  to  know 
whether  such  report  was  true ;  at  the 
same  time  informing  the  bank  that  the 
whole  amount  due  upon  the  bond  had 
been  paid  off;  and  requiring  the  bond  to 
be  delivered  up  to  Binns. 

A  long  correspondence  then  took  place 
between  the  parties,  in  the  course  of  which 
the  bank  alleged  that  they  had  advanced 
money  to  HiUam  on  the  security  of  the 
bond.  They  declined  to  deliver  up  the 
bond  to  Binns,  and  claimed  to  hold  it  as  a 
security  for  money  due  to  them  from 
Hillam. 

The  bill  in  this  suit,  after  stating  to 
the  above  effect,  charged  that  at  the  time 
when  the  bond  was  deposited  with  the 
bank  the  whole  or  at  all  events  the  largest 
portion  of  the  principal  money  and 
interest  secured  thereby  had  been  in  fact 
paid  to  or  on  behalf  of  HiUam  by  Binns 
in  accordance  with  the  arrangement  so. 
entered  into  between  them  as  aforesaid. 

It  also  charged,  and  stated  it  to  be  the 
fact,  that  the  bank  did  not,  nor  did  any 
one  on  their  behalf,  make  any  enquiry  of 
the  plaintiffs  or  any  of  them  or  any  other 
person  at  the  time  when  they  alleged 
that  the  bond  was  deposited  with  them, 
or  at  any  other  time  before  such  applica- 
tions as  aforesaid,  as  to  whether  the  whole 
or  any  part  of  the  money  secured  by  the 
bond  was  then  actually  due  or  not ;  nor 
did  they,  or  any  person  on  their  behalf, 
ever  give  notice  to  the  plaintiffs  or  to  any 
or  either  of  them  that  the  bond  had  been 
deposited  with  them ;  or  that  they  had 
any  claim  thereon  until  after  Binns  had 
made  such  application  to  them  as 
aforesaid. 

The  bill,  therefore,  further  charged 
that  the  bank  ought  to  set  forth  when  in 
particular  and  under  what  circumstances 
and  for  what  purposes  the    bond    waa 
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deposited  with  them ;  and  whether  it  was 
to  secure  a  debt  then  already  due  to  them 
hj  'Pf'H"»  or  how  otherwise  ? 

The  bill  also  charged  that  the  bank, 
although  they  were  well  aware  that 
nothing  was  due  by  virtue  of  the  said 
bond,  still  refused  to  deliver  it  up,  to  the 
plaintiffs,  eCnd  threatened  and  intended  to 
sue  the  plaintiffs  for  the  money  originally 
secured  thereby  or  part  thereof,  when  the 
bond  should,  according  to  the  tenor  thereof, 
become  due  and  payable. 

The  bill  prayed  a  decree  that  the  bond 
might  be  delivered  up  by  the  bank  to 
the  plaintiffs  to  be  cancelled ;  that  in  the 
meantime  the  bank  might  be  restrained 
from  parting  with,  negotiating,  transfer- 
ring or  otherwise  dealing  with  the  bond ; 
and  from  commencing  or  prosecuting 
any  action,  suit  or  other  proceeding 
against  the  plaintiffs,  or  any  of  them,  to 
recover  the  money  or  any  part  thereof 
purported  to  be  secured  thereby.  And 
that  the  defendant  might  be  ordered 
to  pay  the  costs  of  the  suit. 

The  defendant  by  his  answer  (which 
was    very    long)   stated,  inter  alia,  the 

Sounds  of  the  case  made  by  the  bank, 
e  said  that  the  whole  of  the  arrange- 
ments said  to  have  been  entered  into 
between  Binns  and  Hillam  were  so  suspi- 
cious that  he  did  not  admit  or  believe 
that  the  bond  for  3,500Z.  was  really  or 
bona  fide  satisfied  by  the  alleged  payments 
as  in  the  manner  mentioned  in  the  bill ; 
that  the  bond  had  continued  uninter- 
ruptedly in  his  custody  from  1870  till 
Dec,  1871  (when  the  answer  was  filed), 
and  that  if  proper  enquiries  had  been  made 
by  Binns  for  it,  he  could  not  have  failed 
to  discover,  even  if  he  had  not  otherwise 
known,  that  the  bond  was  deposited  with 
the  bank ;  that  on  the  8th  May,  1871, 
Hillam's  balance  then  dae  (and  still  un- 
satisfied) was  1,2422. 15«.  2d.,  that  neither 
he,  nor  the  bank,  had,  when  Hillam's 
account  was  opened,  any  notice  of  the 
alleged  additional  agreement  of  the  14th 
October,  1869  ;  that,  on  all  the  facts  of 
the  case,  it  was  to  be  assumed  that  Binns 
"  had  some  notice  or  knowledge  of  the 
deposit  of  tiie  bond,  and  that  Hillam 
was  making  use  of  it  as  a  bona  fide  security 
for  the  sum  purporting  to  be  secured  by 
it,  to  obtain  a  fictitious  credit    on  the 


faith  of  the  bond ;  and  that  Binns  was,  in 
effect,  assisting  Hillam  to  obtain  money  by 
Mae  representations,  on  the  fiuth  of  the 
bond  debt  being  wholly  due  and  on- 
satisfied  ;"  that  there  were  other  sums 
besides  the  1,242Z.  15«.  2d.  due  from 
Hillam  to  the  bank,  amounting  in  all  to 
more  than  the  whole  secured  by  the  bond ; 
he  admitted,  however,  that  neither  he  nor 
the  bank  gave  either  Binns,  or  his  sureties, 
any  notice  of  the  deposit,  or  of  any  claim 
of  the  bank  on  the  bond,  till  after  Binns 
had  applied  to  them  about  it ;  that,  nnder 
the  cn-cumstances,  the  bank  refiised  to 
deliver  up  the  bond  to  Binns  and 
insisted  that  they  were  entitled  and 
intended,  but  did  not  otherwise  threaten, 
to  sue  Binns  for  the  mon^  originaUr 
secured  thereby  or  any  part  hereof, 
when  the  bond  should  according  to 
its  tenor  become  due  and  payable  ;  and 
finally,  the  defendant  submitted  that 
Binns  was  not  entitled  to  any  part  of  the 
relief  sought  by  his  bill ;  and  that  under 
the  circumstances,  he  had,  in  any  case, 
by  his  conduct  and  acts  precluded  faimo 
self  from  obtaining  any  reliefer  assistamoe 
from  this  Court ;  and  that  the  bill  onght 
to  be  dismissed  with  costs. 

Mr.  Osborne  Morgan  and  Mr.  Pemberion, 
for  the  plaintiffs. — The  defendant's  bank 
claim  to  be  equitable  mortgagees  of  the 
bond,  which,  they  contend,  is  to  be  treated 
as  a  security.  Their  case  is  that  they  can. 
not  sue  us  till  Optober,  1874,  w^en  they 
will  be  entitled  so  to  do.  They  assume 
that  the  3,5002.  is  not  paid ;  and  that  that 
sum  will  then  become  payable  from  the 
plaintiffs  to  them.  In  equity  the  plaintifis 
are  not  bound  so  to  wait.  They  say  the 
money  has  been  paid  off,  or  satisfied.  There 
is  really  no  other  question  in  the  case,  but 
that  of  the  right  of  the  plaintiffs,  nnder 
those  circumstances,  to  the  intervention 
of  this  Court;  and  to  a  decree  for  the 
delivery  up  to  them  of  the  bond.  If  this 
had  been  a  mortgage  instead  of  a  bond,  this 
Court  would  clearly  relieve  the  plaintiffi. 
[HaUi,  V.C. — Sorely  there  is  a  distinc- 
tion between  the  title-deeds  of  an  estate 
which  yoo  say  belongs  to  yon,  but  which 
the  defendant  may  be  keeping  from  yoo, 
and  this  case  P] 

The  Bank  say  they  may  come  into  a 
Court  of  equity,    five    years  after    the 
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expiration  of  the  bond,    to  make    the 
plaintifEi  pay  the  amount. 

[Mr.  Dickinson. — The  bank  say  they 
intend  to  sue  Binns  at  law.] 

We  say  they  have  no  case  against  him 
either  at  htw,  or  in  equity. 

If  their  case  is  that  there  has  been 
fiaod  upon  the  bank  itself — ^the  plaintiffs 
will  be  obliged  to  come  here,  after  all. 
Bnt  our  whole  case  is  that  the  money  has 
been  pud. 

[Hall,  V.C. — Then  you  have  a  good 
defence  at  law.] 

It  is  the  right  of  a  man  who  has  paid 
off  a  mortgage  to  ha  ve  his  securities  handed 
back  to  him.  If,  therefore,  a  mortgagor 
gives  as  a  collateral  security,  abend  as  well 
as  a  mortgage  deed,  and  those  instruments 
are  withheld  from  him,  when  the  money 
is  paid,  he  may  file  a  bill  in  this  Court  for 
tiieir  delivery  up — 

Norrieh  v.  Marshall,  5  Madd.  475. 

The  fact  that  the  bond  is  in  the  hands  of 
third  parties  makes  no  difference.  The 
plaintiSs  have  satisfied  the  bond ;  they 
nave^  so  to  say,  paid  off  their  mortgage 
debt,  and  are  entitled  to  have  the  bond 
deHrered  np  to  them.  They  cannot  get 
the  document  in  any  other  Court. 

Mr.  Dickinson  and  Mr.  Everitt,  for  the 
defendant,  were  not  called  upon. 

Hall,  Y.C. — Ifanyaathorityhadbeen 
dted  in  the  arguments  for  supporting  or 
maintaining  a  bill  in  equity  to  have  a  bond 
deUvered  np,  of  course  I  should  have 
followed  it.  Bnt  I  am  reasonably  satis- 
fied in  my  own  mind  that  there  is  no  such 
authority.  Indeed,  it  is  so  contrary 
to  my  notions,  that  there  should  be,  that  I 
really  do  not  think  I  need  defer  the  case, 
to  aean^  for  any. 

The  distinction  between  a  mortgage 
and  a  bond  is  a  very  obvious  one.  In  the 
case  of  a  mortgage  which  a  man  makes 
to  pay  off  his  debt  it  is  part  of  the  contract 
at  the  time  of  his  depositing  the  deeds,  that 
the  deeds  should  remain ;  and  that  they 
ihaH  be  delivered  back  to  him  in  order 
that  he  may  make  a  titie  to  his  estate 
after  that  tune.  Yon  give  a  man  a  bond, 
because  he  hkes  a  bond  better  than  a 
simple  contract  security.  But  if  once 
there  has  been  a  debt  contracted,  I  do  not 
know  where  you  are  to  atop.    If  yon  have 


paid  off  the  debt  there  is  an  end  of  the 
debt,  at  law  as  well  as  in  equity ;  whether 
it  is  secured  by  a  bond  or  not.  Your  case, 
Mr.  Morgan,  is  that  it  is  paid  off.  Your 
oase,  moreover,  is,  that  it  was  paid  off  bo- 
fore  the  bank  had  any  deposit  of  the  bond 
with  them ;  and  that  it  was  completely 
worthless  at  the  time  the  bank  got  it. 
Under  those  circumstances,  the  bank, 
alleging  a  case  of  conspiracy  between  the 
first  plaintiff  here  (the  principal),  and  his 
brother-in-law,  to  give  a  bond  with  some 
sort  of  collateral  arrangement  which  really 
does  not  affect  the  case  one  way  or  the 
other ;  and,  even  the  fact  that  there  was 
a  conspiracy  of  that  kind  in  order  that 
the  bond  might  be  deposited — does  not 
make  any  difference  whatever,  as  it  seems 
to  me.  Because,  if  any  such  case  as  that 
is  to  be  asserted  and  brought  forward,  it 
must  be  brought  forward  in  a  suit  insti- 
tuted by  the  bank  themselves.  It  cannot 
be  paid  any  attention  to  now,  because,  ao* 
conling  to  one  view  of  the  case,  the  time 
has  not,  in  fact,  arrived  for  suing  upon 
this  bond.  According  to  your  view  of  the 
case,  on. the  other  hand,  yon  might  pay 
it  off  before  you  had  to  pay  it  off.  ' 

I  cannot  see  the  equity  of  this  bill.    I 
tbonk  the  bill  must  be  dismissed  with  costs. 

Solicitors — ^Messrs.  Edwards,  Layton  &  Jaqnes, 
agents  for  Messrs.  T.  W.  Clough  &  Son,  Hndders- 
fleld,  for  plaintiffii ;  Messrs.  'Gmmets,  ■WatsonSc 
Emmet,  agents  for  Messrs.  J,  &  H.  J.  Fianklin, 
Halifax,  for  defendant. 


} 


In  re  taddt's  settled 

ESTATES. 


Malins,  V.C." 

1873. 

Jnly  31. 

Leases  and  Sales  of  Settled  Estates  Act 
(19  4-  20  Vict.  e.  120.  ss.  23  and  25— In- 
terim  Investment — 23^  24  Vict.  e.S8.  ss.  10, 
11 — Cash  under  the  control  of  the  Oowrt. 

Purchase  moneys  in  Oowrt  arising  from 
a  sale  under  the  Settled  Estates  Act  are 
"cash  under  the  control  of  tlie  Court," 
within  the  meaning  of  23  ^  24  Vict.  e.  38. 
St.  10, 11,  so  as  to  empower  the  Court  to 
order  them  to  be  invested  at  such. 

The  minutes  of  an  order  made  upon  a 
petition  for  a  sale  of  settled  estates  under 
the  Settled  Estates  Act,  provided  for  the 
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interim  inTestmentof  the  purchase  moneys 
npon  any  stocks,  fnnds  or  securities,  in  or 
opon  ■which  cash  nnder  the  control  of  the 
Court  might  be  invested.  The  trustees 
of  the  settlement,  however,  upon  the  au- 
thority of  a  recent  case  before  Selbome, 
L.C.,  sitting  for  the  Master  of  the  Bolls 
(see 

In  re  Boyd's  Settled  Estates,  42  Law 
J.  Rep.  (N.S.)  Chanc.  506), 
altered  minutes  as  to  the  interim  invest- 
ment by  substituting  the  investments  pre- 
scribed in  the  25th  section  of  the  Settled 
Estates  A.ct,  *.  e.  Exchequer  Bills  or  32.  per 
Centum  Consolidated  Bank  Annuities. 

Mr.  Oltisse  and  Mr.  Bromehead,  for  the 
petitioners,  now  applied  to  have  such 
part  of  the  minutes  as  directed  the  in- 
terim investment  to  be  in  Exchequer  Bills 
or  Consols  restored  to  its  original  form. 

Mr.  Cotton,  Mr.  Macnaghten,  Mr.  Brit- 
towe,  Mr.  Kekewieh  and  Mr.  Herbert  Lake 
appeared  for  other  parties. 

Halibb,  Y.C,  said  that  he  adhered  to 
his  own  decisions  npon  the  point.  He 
felt  bound  to  regard  the  Lord  Chancellor, 
when  sitting  for  the  Master  of  the  Rolls, 
as  if  he  were  in  &ct  the  Judge  for  whom 
he  was  sitting,  i.  e.  the  Master  of  the  Rolls, 
who  was  only  a  Jndge  of  first  instance. 
It  appeared  from  the  reported  cases  (1) 

(1)  Beporter's  note.  Cases  in  which  the  Court 
has  authorised  the  inrestment  of  monep  pnid  in 
under  special  Acts,  as  "  cash  under  the  control  of 
the  Court,"  notwithstanding  such  special  Acts  pre- 
scribed a  more  limited  mode  of  investment. 

WaU  V.  Hall,  11  W.  B.208.  V.C.K.   SetUed 

Estates  Act 
Se  MOforcCa  EstaU.    V.C.W.    JannatylSth, 

1866.     Private  Act 
In  r6  Birmingham  Blue  Coat  School,  35  Law 
J.  Rep.  (n.B.)  Chanc.  85 ;  s.  c  Law  Bep. 
1  Eq.  682.    Lord  BomiUy,  M.E.  '  Private 
Act 
/n  r«  Wilkinson's  Estate,  37  Law  J.  Rep.  (h.s.) 
Chanc.  384 ;  s.  c.  Law  Bep.  9  Eq.   343. 
V.C.  M.    67  Oeo.  8.  c  xziz. 
£i  re  Cook's  Settled  Bsiates,  40  Law  J.  Rep. 
(k.b.)  Chanc.  400 ;  s.  c.  Law  Bep.  12  Eq. 
12.    M.B.     Settled  Estates  Act 
In  re  VtorolSs  Settled  Eaiates,  41  Law  J.  Rep. 
(M.S.)  Chanc  780;  s.  c.  Law  Rep.  14  Eq. 
31.    y.CM.    Settled  Estates  Act 
Reading  t.  Hamilton,  Law  J.  W.N.,  1872, 

£72;  s.c.Lftw  Rep.  W.N.,  1872,  p.  91. 
.R.    Settled  Estates  Act 
Contra. 
Et  forte  The  Great  Northern  Railvay  Com- 


that  the  Master  of  the  Rolls  had  origi- 
nally held  purchase  moneys  of  land  sold 
nnder  the  Settled  Estates  Act  to  be  cash 
imder  the  control  of  the  Court,  and  had 
afterwards  decided  tiie  contrary.  His 
Hononr  had  himself  always  treated  such 
purchase  moneys  as  cash  nnder  the  con- 
trol of  the  Conrt,  and  he  adhered  to  his 
previous  decisions,  as  he  should  be  very 
sorry  to  see  any  disposition  to  narrow  the 
construction  of  the  Act  under  which  the 
powers  of  investment  possessed  by  the 
Court  had  been  extended. 


Solicitors — Messrs.  Lake  &  Co.,  for  petitioner  and 
If  some   of  the  respondents ;    Messrs.   Cookson, 
Wainwright  &  Pennington,  for  the  other  re- 
spondents. 


Loss  Selsobks,  L.C.  ] 

for 
LoBD  RoimxT,  M.R.  ).   HEEirAim  v.  HODGES. 

1873. 

May  2. 

Specific  Performance  cf  Agreement  to 
execute  a  Mortgage. 

The  Court  will  decree  specific  petform^ 
anee  of  an  agreement  to  execute  a  mortgage 
with  immediate  power  of  saJe. 

This  was  a  suit  for  specific  performanco 
of  an  agreement  to  execute  a  mortgage 
with  an  immediate  power  of  sale. 

The  advance  was  made  at  the  time  the 
agreement  was  ente:^  into. 

Mr.  Townshend,  for  the  plaintiff,  asked 
for  a  decree  in  the  form  given  in 
Seton  on  Decrees,  p.  443. 
He  referred  to 
Ashton  V.  Corrigan,  41  Law  J.  Bep. 
(N.S.)  Chanc.  96 ;   s.  c.  Law  Rep. 
13  lEq^  76; 
in  which  Wickens,   V.C,   expressed   a 
doubt  whether  the  Court  would  make  a 

ooiiy,  Law  Rep.  9  Eq.  274.  M.R,  Par- 
liamentary Deposits  Act 

In  re  Bkavfs  SetUed  Ettates,  41  Law  J.  B«pi. 
(N.S.)  Chanc  466 ;  s.  c  Law  Bep.  14  Eq.  9. 
M.B.    Settled  Estates  Act 

In  re  Boyis  Settled  Estates,  42  Law  J.  Rra. 
(w.s.)  Chanc.  506.  Lord  Selbome,  L.(X, 
forMR.    Settled  Estates  Act. 
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decree  for  specific    performance  of   an 
agreement  to  execute  a  mortgage. 

Ifr.  Norihmore  Lawrence,  for  the  defend- 
ant, did  not  oppose. 

Thx  Lobo  Chancellor. — I  have  no 
doabt  that  the  decree  is  proper.  The 
defendant  does  not  ofier  to  pay  or  that 
woold  be  an  answer  to  the  snit.  Decree 
as  prayed  for. 


SolidtOTs — Mr.  C.  J.  Orton,  for  plaintiff;  Messrs. 
Poole  and  Hughes,  for  defendant. 


V.C."| 

,6,8.  J 


LBSSB  V.   UABTIR. 


Hiu,V,C, 

1873. 
Dec.  5, 

Banker's  Lien — Deposit  of  Deeds — Safe 
Ciutody — Banker  and  Ciutomer — Oom- 
mUtees  of  Ltmatie — Oamishee  Orders — 
I^netion — Damages. 

Bankers  have  no  general  Uen  on  boxes 
eoniaining  securities  deposited  with  them 
for  safe  custody.  A  customer  who  had 
deposited  such  boxes  for  safe  eustody, 
hamng  become  lunatic,  and  his  committees 
kamnt^.  been  appointed, — Held,  that  the 
bankers  had  no  right  to  retain  or  open  the 
boxes  as  against  the  committees.  The 
baiJcers  who  claimed  such  a  Uen  Juiving 
obtained  garnishee  orders  against  debtors 
of  their  hmatic  customer  through  it^orma- 
tion  obtained  after  opening  the  boxes,  the 
Court  granted  an  injunction  toprevent  them 
from  enforcing  their  garnishee  orders  with 
rtneet  to  the  securities  in  question,  but 
nfiised  damages  for  the  opening  of  the 
laces. 

This  was  a  bill  filed  by  William  Leese, 
who  was  found  a  lunatic  in  1870  (suing 
by  one  of  the  committees  of  hia  estate), 
and  by  the  committees,  against  Messrs. 
Hartin  &  Co.,  bankers,  of  the  city  of 
London,  and  the  object  of  the  suit  was  to 
have  deliv^ered  over  to  the  committees  of 
the  lunatic  three  boxes  with  the  deeds 
contained  in  them,  and  to  obtain  com- 
pensation in  respect  of  those  boxes  having 

Hsw  SasiBS,  48. — Ciuxo. 


been,  as  the  plaintififs  alleged,  improperly 
retained  by  the  defendants. 

The  defence  was,  first,  that  third  pur- 
ties  had  an  interest  in  the  deeds  con- 
tained in  the  boxes;  second,  that  the 
defendants  had  a  banker's  lien  on  the 
documents;  third,  that  the  defendants 
had  obtained  certain  charging  and  gar- 
nishee orders,  which  would  prevent  the 
plaintifib  from  having  the  relief  they 
sought. 

The  fiitcts  of  the  case  were  as  follows, 
as  stated  in  the  judgment  of  the  Vice- 
Chancellor.  Mr.  Leese,  the  lunatic,  was 
a  share  and  stock  broker  in  the  city  of 
London.  He  had  a  banking  account 
with  the  defendants,  and  the  nature  of 
tiiat  banking  account  waS'  explained  in 
the  evidence  in  the  suit  to  be,  that 
Messrs.  Martin  &  Co.  were  the  bankers 
of  the  plaintiff',  William  Leese,  and,  ac- 
cording to  the  usual  custom  between 
bankers  and  stockbrokers,  were  in  the 
habit  of  making  advances  to  him  (William 
Leese)  upon  the  security  of  share  certi- 
ficates and  similar  property  deposited 
with  them  for  that  specific  purpose. 
These  loans  were  from  account  day  to 
accoTmt  day,  and  it  was  understood  that, 
if  they  were  not  repaid,  the  defendants 
were  to  be  at  liberty  to  dispose  of  the 
securities  so  lodged  with  them  as  se- 
curity, and  to  repay  themselves  out  of 
the  proceeds. 

The  plaintiff  also  kept  certain  boxes 
containing  securities  with  the  defendants, 
his  bankers,  and  the  explanation  as  to 
those  boxes  was  also  contained  in  the 
evidence,  viz.,  that  the  defendants  allowed 
the  plaintiff,  William  Leese,  while  he  had 
an  account  with  them,  to  keep  at  their 
banking-house  several  boxes,  in  which 
he,  from  time  to  time,  for  more  safe 
and  convenient  keeping,  deposited  vari- 
ous deeds  and  other  docnments,  Ets 
well  such  as  were  entrusted  to  him 
by  customers  for  purposes  connected 
with  his  business,  as  others  which  were 
his  own  property.  The  defendants  did 
not  keep  the  keys  of  these  boxes,  or  any 
of  them,  nor  were  they  informed  what 
the  same  contained ;  but  the  contents  of 
the  boxes  were,  from  time  to  time,  with- 
out let  or  hindrance  on  the  part  of  the 
defen&tnts,  and,  in  fact,  without  any 
20 
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reference  to  them,  removed,  and  dealt 
.  with  by  the  plaintiff,  William  Leeee,  who 
kept  the  keys,  and  had  constant  access 
-to  the  boxes  as  he  pleased  ;  in  fact,  these 
boxes  were  kept  at  the  banking-hoose  of 
the  defendants,  merely  for  the  conye- 
nience  of  the  plaintiff,  and  the  same  were 
in  the  poaaession  of  the  defendants  for 
safe  custody  only,  not  as  secnriiy  for  the 
repayment  o£^  or  with  any  reference 
whatsoever  to,  any  advances  made  by 
the  defendants.  For  such  advances  spe- 
oific  securitieB  were  lodged.  No  advances 
were  made  by  the  defendants  npon  the 
secorities  or  property  contained  in  the 
boxes,  and  the  defendants  never  in  any 
manner  claimed  any  control  over  them. 
The  boxes  were  opened  almost  every  day, 
and  the  contents  inspected,  added  to,  or 
taken  away. 

Mr.  Leese  having  become  Innatio,  the 

Slainti&,  the  committees,  applied  to  the 
efendants  for  the  delivery  np  of  the 
boxes.  Bat  the  defendants,  by  their 
solicitors,  represented  that  much  of  the 
contents  of  tne  boxes  belonged  to  Messrs. 
Bamett  &  Co.  and  others  customers  of 
Mr.  Leese,  and  insisted  that  the  docu- 
ments belonging  to  the  customers  of 
Mr.  Leese  must  be  delivered  l^  the  de- 
fendants to  those  customers ;  and  the 
plaintiff,  by  their  solicitor,  Mr.  Frost,  in- 
sisted that  they  ought  to  be  delivered  to 
the  committees.  Messrs.  Bamett  &  Co.,  to 
whom  some  of  the  documents  belonged, 
gave  notice  to  the  defendants  of  their 
claim,  but,  on  the  13th  of  April,  1871, 
they  withdrew  their  notice,  relying  on 
the  committees'  duty  to  return  the  deeds. 
And  various  other  notices  sent  to  the 
bankers  of  similar  claims  were  with- 
drawn previonshr  to  the  filing  of  the 
original  bill  on  the  18th  of  October,  1871. 
But  the  bankers  stated  that  in  and 
about  May,  1871,  they  had  had  distinct 
notice  that  the  contents  of  the  said  boxes 
were  the  property  of  customers  of  William 
Leese,  and  not  part  of  the  estate  of  which 
the  plaintiffs  were  the  committees,  and 
that,  after  receiving  that  notice,  they 
were  most  desirous  that  the  committees 
shoald  co-operate  and  concur  with  them 
in  the  delivery  over  of  the  contents  of 
the  boxes  to  the  parties  who  might  be 
found  entitled  thereto,   and   that,   with 


that  view,  the  boxes  should  be  opened  by 
the  committees  in  their  presence,  and  an 
accurate  record  be  made  of  ihe  contents 
thereof;  but  that  the  committees  refosed 
to  concur  in  any  such  coarse,  inRistiTig 
that  they,  and  they  alone,  as  such  com-  . 
mittees,  were  the  persons  to  hand  over 
the  boxes  to  the  owners.    The  bankers 
then  gave  notice  to  the  plaintiffs  that 
they  should  hold  a  meeting  for  the  pur- 
pose of  opening  the  boxes  and  examining 
and  recording  their  contents,  and  deliver- 
ing over  to  Mr.  Leese's  customers,  or 
their  representatives,  such  of  the  con- 
tents of  the  said  boxes  as  upon  examina- 
tion they  shoald  be  found  entitled  to 
receive,  and  that  sncfa-  customers  would 
be  asked  to  attend  or  to  be  represented 
at  the  said  meeting  for  that  purpose; 
and    that    if    the    plainti^    or    their 
solicitor,  would  npt  themselves  apeai  the 
said  boxes,  the  bankers  woxdd  do  so  in 
his  presence,  if  he  would  attend,  and,  if 
not,  in  his  absence.     This  meeting  took 
place  on  the  15th  of  May,  1871,  when 
they  delivered  one  of  the  boxes  to  its 
o?vner,  and  called  upon  the  solicitor  of 
the  committees  to  wait  while  the  cthor 
boxes  were  opened.    This  he  objected  to 
do,  and  went  away;    after  which    iiie 
other  boxes  were  opened,  and  some  of 
the  deeds  delivered  to  their  owners ;  and 
a  list  was  afterwards  made  of  the  other 
securities  and  papers  contained  in  the 
boxes  so  opened,  and  such  last-mentioned 
securities  and  papers  were  replaced  in 
the  boxes  in  which  they  had  previously 
been.     The  bankers  submitted  that  tl» 
refusal  of   the  plaintifis'   solicitor,    Mr. 
Frost,  to  open  the  boxes  and  concor  in 
making  a  list  of  the  contents  thereof,  was 
vexatious    and   unreasonable,   and  that, 
under  all  the  cireumstancee,  and  having 
a  due  reg^ard  to  the  interests  of  William 
Leese  and  of  his  customers,  or  the  per- 
sons having  any  interest  in  the  contents 
of  the  said  boxes,  and  of  themselves,  the 
opening  of  the  boxes  was  justifiable. 

On  the  question  of  their  general  lien  as 
bankers  on  the  boxes  deposited  with  them 
by  William  Leese,  the  statement  of  the 
defendants,  in  their  answer,  was  to  t&e 
effect  that  the  contents  of  the  boxes 
were  deposited  with  them  in  the  course 
of  their  business  as  bankers ;  and  though 
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WiQuun  Leeae  was  allofred,  from  time 
to  iiine,  without  anj  hindrance  on  their 
part,  to  have  access  to  and  open  the 
Iwxes,  and  to  add  to  or  take  from  the 
contents  thereof,  as  he  pleased,  at  all 
BDch  times  he  was  either  not  indebted  to 
tiiem,  or  was  only  indebted  to  them  in 
an  amount  covered  by  the  secarities  de- 
posited by  him  expressly  and  specifically 
Inr  way  of  security ;  and  accordingly  they 
claimed  a  lien  for  the  &11  amount  of  what 
remained  dae  to  them,  as  bankers,  from 
William  Leese,  not  as  acquired  by  or 
eridenoed  by  any  written  document,  bat 
as  a  lien  to  which  they  wore  by  law  and 
custom  entitled,  independently  of  any 
special  or  express  contract.  They  con- 
tended thi^  these  boxes  came  into  their 
possession  in  the  ordinary  coarse  of  their 
ImsineBS  aa  bankers,  part  of  which  was 
to  accept  and  receive  from  their  cus- 
tomers, secarities  and  other  property  for 
safe  custody.  They  did  not  dispute  that . 
tiw boxes  and  their  contents,  from  time  to 
time  down  to  the  date  of  the  inquisition, 
had  come  into  their  possession,  and  were 
dqwsited  or  left  at  the  bank  for  safe 
eostody ;  bnt  they  claimed  a  right,  which 
ibey  said  was  customary,  to  retain  boxes 
of  deeds  so  left  with  them  for  custody,  as  a 
(ecnrity  for  an  overdrawn  aocoant ;  and 
they  said  that,  the  customer  having  deeds 
either  as  secoritief  for  a  specific  debt,  or 
generally  for  saie  custody,  would  be  per- 
mitted to  have  access  to  them,  and  open 
tbe  boxes  &om  time  to  time ;  but  that, 
on  the  specific  security  becoming  de- 
ficient, ihej  would  have  a  right  to  detain 
his  deeds  deposited  for  safe  custody. 

The  remaining  defence  of  the  defend- 
ants was  that  of  the  charging  and  gar- 
oishee  orders.  As  to  this,  the  following 
statements  were  contained  in  the  defend- 
uts'  answer,  viz.,  that,  "Being  unable 
to  obtain  from  the  committees  of  the 
estate  of  William  Leese  paymenl;  of  all  or 
aoy  portion  of  the  balance  (1,3372. 2».4d.) 
due  to  them  from  WiUiam  Leese,  and 
being  anable  also  to  obtain  from  them 
any  satigfartory  or  reasonable  arrange- 
iBent  or  provision  for  the  discharge  of 
neh  balance,  or  any  part  thereof,  not- 
'vithstaoding  repeated  applications  for 
that  purpose,  on  the  27th  day  of  Sep- 
tember, 1871,  they  commenced  an  action 


in  Her  Majesty's  Court  of  Common  Pleas 
for  the  recovery  of  the  amoant  then  dae 
to  them  from  William  Leese.  In  this 
action  William  Leese  appeared  by  his 
solicitor,  but  did  not  plead  thereto ;  and 
on  the  6th  December,  1871,  they  obtained 
judgment  against  William  Leese  for  the 
sum  of  l,35y2. 11«.  7d.  debt,  and  61.  Is.  2d, 
costs."  They  declined  in  their  answer  to 
state  the  manner  in  which  they  acquired 
the  information  through  which  they 
obtained  the  subsequent  garnishee  and 
charging  orders,  but  the  Vice- Chan- 
cellor considered  it  clear,  from  the  evi- 
dence, that  such  information  was  derived 
from  an  affidavit  made  by  the  plaintiff  in 
this  suit. 

Hr.  Dickinson  and  Mr.  Ingle  Joyce, 
for  the  plaintiffs,  contended  that  the 
charging  and  garnishee  orders  would 
not  justify  the  retention  of  these  boxes 
and  their  contents,  unless  the  bankers 
had  a  lien  on  them  by  law ;  but  the  de- 
fendants bad  received  the  boxes  and  their 
contents  for  safe  oustbdy  only,  for  William 
Leese,  as  their  customer,  and  not  as  a 
security,  for  they  admitted  that  they  did 
not  know  what  the  contents  were,  and 
that  the  keys  remained  in  the  hands  of 
the  depositor;  therefore,  they  had  no 
right  to  a  lien.  They  referred  to  the 
following  cases — 

Davis  V.  Bowsher,  6  Term  Rep.  488 ; 
Jones  V.  Peppereome,  Johns.    430; 
s.  c.  28  Law  J.  Bep.  (n.b.)  Chanc. 
158; 
Inmcm  v.  Glare,  Johns.  769 ; 
Jeffryes  v.  Agra  8f  Masterman't  Bank, 
35  Law  J.  Rep.  (n.s.)  Chanc.  686 ; 
s.  0.  Law  Rep.  2  Eq.  674 ; 
Brandao  v.  Bameit,  12  CI.  &  F.  787 ; 
Bock  V.  Oorrissen,  2  De  G«x,  F.  &  J. 
434;  s.  c.  29  Law  J.  Rep.  (n.s.) 
Chanc.  673 ; 
Wylde  T.  Badford,  33  Law  J.  Rep. 

(n.s.)  Chanc.  51 ; 
Biddle  V.  Bond,  6  B.;&  S.  225 ;  s.c.  34 

Law  J.  Rep.  (n.s.)  Q.B.  137 ; 
Doe  V.  Oliver,  Smith's  Leading  Oases, 

6th  ed.  769 ; 
Qiblin  v.  McMuUen,  38  Law  J.  Rep. 
P.C.  (n.s.)  25 ;  8.  c.  Law  Rep.  2 
P.C.  317; 
In  re  The  United  Service  Company, 
Johnston's  Olaim,  40  Law  J.  Rep, 


Digitized  by 


Google 


196 


CJOUBTS  OP  CHANCERY  I 


[N.S. 


(n.s.)  Chanc.  286 ;  s.  c.  Law  Bep. 

6  Chanc.  212 ; 
Bdlamy  t.  Marjoribwiiks,  7  Ex.  Bep. 

399 ;  8.  0.  21  Law  J.  Rep.  (n.s.) 

Exoh.  70 ; 
Mr.  Oreen  and  Mr.  Stevens,  for  the 
defendants,  contended  that  it  was  their 
dntj  to  preserve  each  secarities  as 
were  not  uie  property  of  William  Leese 
beneficially,  bat  of  his  costomera,  and  the 
committees  had  no  right  to  have  them 
delivered  np  to  them,  for  the  customers 
might  have  bronght  actions  against  the 
bankers  for  the  recoveiy  of  tiieir  pro- 
periy — 

Biueton  v.  Battghan,  6  Car.  &  P.  674 ; 
Cooper  T.  WiUomatt,  1  Com.  B.  Rep. 

672; 
Fenn  v.  Bittleston,  7  Exch.  Bep.  152  ; 

8.  c.  21  Law  J.  Bep.  (n.s.)  Ezch. 

41. 
Then  as  to  the  bankers'  own  lien,  it 
was  the  fact  that  the  defendants  always 
considered  that  all  the  securities  which 
they  received  from  WiUiam  Leese  would 
be  liable  for  any  just  and  lawful  debt 
which  might  be  due  to  them  from  him, 
and  the  law  was  not  against  them — 
Davis  V.  Bowsher  (ubi  tuprd) ; 
Jones  V.  Peppercome  (vli  supra). 
The  law  was  that  bankers  have  a  gene- 
ral  lien  upon  all  property,  no  matter  what 
kind,  deposited  with  them  in  the  ordinary 
coarse  of  bosiness,  except  there  be  an 
agreement,  express  or  implied,  to  the  con- 
trary. As  to  the  argument  that  these 
boxes  and  their  contents  were  deposited 
with  the  defendants  for  safe  custody  and 
not  in  the  ordinary  course  of  business,  it 
was  the  ordinary  coarse  of  bankers  to 
receive  and  take'care  of  boxes  and  contents 
placed  in  their  strong  rooms  for  safe 
cnstody,  and  this  was  recognised  in  the 
decision  of 

CHblin  V.  McMvXlen  (uhi  supra), 
and  there  was  no  special  contract  in  this 
case  with  William  Leese.  Even  if  the 
bankers  had  not  originally  a  general  lien, 
they  were  entitled  to  it  by  virtue  of  their 
judgment,  and  the  chai^ng  and  garnishee 
orders. 

HaIiL,  Y.C,  after  stating  the  facts,  as  to 
which  he  said  there  was  no  contest,  first 
considered  the  defence  set   up  by  the 


bankers,  that  third  parties  had  an  interest 
in  the  documents  which  they  as  bankers 
were  bound  to  defend. 

Referring  to  the  notices  which  had  been 
sent  by  snoh  third  parties,  and  the  suhse- 
qnent  withdrawal  of  sach  notices,  he  said 
that  the  defendants  had  asserted  that  the 
notices  were  only  vrithdrawn  upon  the 
assumption  that  the  seoorities  so  claimed 
should  be  handed  over  to  them  by  the 
committees  of  the  estate  of  William  Leese, 
which  could  only  be  done  by  opening  the 
boxes  and  taking  therefrom  the  securities. 
But  so  &r  as  he  could  see,  the  withdrawal 
was  really  without  any  qualification  what- 
ever. It  contemplated,  no  doubt,  that  the 
documents  which  were  claimed  by  Messrs. 
Bamet  &  Co.  would,  when  the  boxes 
which  contained  the  documents  came  into 
the  bands  of  the  committees,  be  delivered 
over  to  them.  They  were  quite  satisfied 
to  rest  upon  the  instructions  and  antho- 
rity  of  the  Master  in  Lunacy  that  that 
should  be  done. 

The  law  applicable  -  to  such  cases  was 
laid  down  in  Biddle  v.  Bond  (ubi  supra), 
according  to  which  the  general  rule  was, 
that  one  who  has  received  property  from 
another,  as  his  bailee,  agent  or  servant, 
must  restore  or  accoant  for  that  property 
to  him  from  whom  he  received  it ;  it  was 
not  enough  that  the  bailee  has  become 
aware  of  the  title  of  a  third  person,  or 
that  an  adverse  claim  was  made  upon  him, 
so  that  he  might  be  entitled  to  an  inter- 
pleader. The  estoppel,  however,  ceased 
when  there  was  an  eviction  by  title  para- 
mount. 

He  did  not  think  that  there  was  any 
ground  for  contending  that,  as  r^arded 
the  documents  belonging  to  customers  of 
Mr.  Leese,  the  delivery  of  the  boxes  to 
the  committees  would  not  have  been  so 
effectual  a  discharge  to  the  defendants  as  a 
delivery  to  Mr.  Leese  himself,  had  he  not 
become  of  nnsoond  mind.  It  had,  how- 
ever, been  contended  that  the  defendants 
if  they  could  have  safely  delivered  the 
boxes  to  Mr.  Leeee,  the  lanatio,  oonld  not 
safely  deliver  them  to  his  committees. 
He  considered  that  the  committees' 
duty  was  to  obtain  possession  of  the 
boxes  which  the  lanatio  had  deposited, 
and  the  customers  of  the  lunatic  most  be 
taken  to  have  authorised  the  placing  of 
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their  securities  in  the  boxes  of  the  lunatic, 
which  boxes,  when  deposited  with  the 
bankers,  would  be  considered  to  be  and 
would  be  dealt  with  as  the  lunatic's  own 
boxes  and  property,  and,  as  a  consequence, 
would  have  to  be  handed  over  to  the 
oommittees,  should  Mr.  Iieese  become 
lunatic. 

Several  cases  had  been  referred  to  to 
shew  that  if  a  bailee  parted  with  the  pos- 
lession  of  the  property  in  his  possession, 
the  priuciptal  may  bring  trover  or  detinue 
•gainst  the  person  to  whom  such  property 
has  been  so  deUvered.  These  authorities 
were  not  at  all  opposed  to  the  rule  of  law 
as  laid  down  in  the  case  to  which  he  bad 
referred.  The  first  defence  of  the  defen- 
dants, therefore,  altogether  failed.  The 
opening  of  the  boxes  at  the  meeting  was 
unjnstitiable.  The  plaintiffs  had  a  right 
to  object  to  the  opening  of  the  boxes,  and 
to  require  them  to  be  delivered  up  to 
them,  unless,  indeed,  the  defendants  had 
the  lien  claimed  by  them. 

He  proceeded  next  to  consider  the  de- 
fence that  the  defendants  had  a  general 
hen  on  such  of  the  contents  of  the  boxes 
as  belonged  beneficially  to  Mr.  Leese. 
The  defendants  had  denied  that  thepr 
agreed  to  deliver  up  to  William  Leese  his 
boxes  or  the  contents  thereof  upon  de- 
mand without  regard  to  the  state  of  his 
banking  account,  and  claimed  a  general 
lien ;  but  that  the  boxes  in  question  were 
only  deposited  for  safe  custody  was  clear ; 
and  that  the  bankers,  there  being  no 
■pedal  duty  undertaken  by  them,  or  con- 
kact  entered  into  with  them  in  respect  of 
the  boxes  or  their  contents,  were  merely 
gratoitons  bailees  seemed  also  to  be  clear 
— CUblin  T.  McMuUen  (ubi  gupra). 

There  not  being  here,  as  in  the  case  of 
The  United  Service  Company — Johnston's 
Claim  (ubi  supra),  any  arrangement  for 
the  bank  receiving  the  dividends  interest 
or  income  payable  on  any  securities  con- 
tained in  the  boxes,  the  bankers  being 
merely  gratuitous  bailees,  and  Mr.  Leese 
being  allowed  to  open  the  boxes  from 
time  to  time,  and  even  to  take  them  away, 
how  could  Uie  defendants  maintain  their 
alleged  lien?  They  had  nothing  to  do 
with  the  contents  of  the  boxes  in  the  way 
of  reoeiring  either  the  principal  or  the 
income  to  which  the  documents  related ; 


they  were  wholly  ignorant  of  what  the 
boxes  contained.  The  lien,  if  any,  could 
not  extend  to  such  documents  as  belonged 
to  Mr.  Loose's  customers ;  the  defendants 
never  asserted  such  a  lien  in  any  other 
case,  and  they  were  not  able  to  mention 
any  other  case  in  which  such  a  hen  had 
been  asserted  by  any  other  {>erson.  The 
defendants,  relying  as  they  did  on  the 
general  law  that  a  banker  has  >a  hen  on 
the  securities  of  every  one  of  his  customers 
coming  into  his  possession  as  banker,  said 
that  the  boxes  did  come  into  their  posses- 
siou  as  bankers  in  the  ordinary  course  of 
their  business  as  bankers,  because  they 
and  other  bankers  (they  did  not  say  "  all 
other  bankers")  in  London  allowea  their 
customers  to  deposit  boxes  in  their  strong 
rooms.  But  this  statement  fell  short  of 
alleging  a  general  custom  applicable  to 
all  bankers,  or  even  to  all  the  bankers  in 
London.  He,  therefore,  apprehended  that 
the  defendants  ought  to  have  clearly  al- 
leged and  proved  a  special  custom  if  they 
intended  to  rely  upon  that  as  a  defence 
in  this  case — Bellamy  v.  Majoribanks  (ubi 
supra).  The  general  rule  as  to  the 
baker's  lien  was  clear,  and  formed  part 
of  the  Law  Merchant,  of  which  the  Court 
took  judical  notice.  The  previous  autho- 
rities were,  as  observed  by  Vice-Chan- 
cellor Wood  in  Jones  v.  Peppercome  (ubi 
8npra),eXi  examinedin  the  case  of  £ran<Iao 
V.  Bamett  (ubi  supra).  In  that  case,  "  A. 
was  the  London  agent  of  B.,  a  Portuguese 
merchant,  and  in  that  character  purchased 
exchequer  bills  for  him,  received  interest 
on  them,  and  at  proper  intervals  got 
them  exchanged  for  others.  He  acted  in 
the  same  manner  for  several  other  foreign 
customers.  A.  kept  an  account  with  C. 
as  bankers,  at  C.'s  banking  house,  and 
had  several  tin  boxes  in  which  he  de- 
posited these  exchequer  bills,  of  which  he 
kept  the  keys.  On  the  1st  of  December, 
1836,  A.  took  out  of  the  tin  box  several 
exchequer  bills  which  he  delivered  to  C. 
requesting  C.  to  get  the  interest  due  on 
them,  and  to  get  the  exchequer  biUs 
changed  for  others.  C.  did  so.  Before 
A.  came  to  take  back  the  exchequer  bills, 
acceptances  of  his,  beyond  the  amount  of 
his  cash  credit  account,  were  presented 
at  C.'s  bank  and  paid.  A.  {^rwards 
became  bankrupt : — it  was  held  H^t  G, 
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had  not  a  lien  on  the  ezcheqaer  bills  in 
his  hands  for  the  balanoe  to  him  on  A.'s 
account."  That  case  was  a  mach  stronger 
case  in  favour  of  the  bankers  than  the 
present,  becanse  in  that  case  exuheqaer 
bills  were  taken  out  of  tiie  boxes  in  the 
bankers'  hands,  and  they  received  the 
interest  on  them  and  exchange  them.  It  . 
was  admitted  in  the  argnment  in  that 
case,  and  such  admission  was  approved 
in  the  judgments,  that  the  original  bills 
in  the  boxes  were  not  subject  to  a  lien, 
and  the  case  of  the  respondents  was  rested 
on  the  distinction,  that  the  exchequer 
bills  had  been  taken  out  of  the  box  and 

E laced  in  the  banker's  hands.  Lord 
lyndhurst  in  his  judgment  in  that  case 
stated  the  general  rule  in  this  way — 
"  With  respect  to  some  of  the  points  in 
this  case,  no  doubt  whatever  can  be,  I 
think,  for  a  moment  entertained.  There 
is  no  question  that  by  the  Law  Merchant 
a  banker  has  a  lien  for  his  general  balance 
on  securities  deposited  with  him.  I  con- 
sider this  is  part  of  the  established  law 
of  the  country,  and  that  the  CJourts  will 
take  notice  of  it.  It  is  not  necessary  that 
it  should  be  pleaded,  nor  is  it  necessary 
that  it  should  be  given  in  evidence. 
Therefore,  as  to  that  part  of  the  case,  I 
think  it  is  entirely  free  from  doubt." 
Then  he  proceeds  to  state  this — "  The 
only  question,  therefore,  which  remains  to 
be  considered  is  whether  the  facts  in  this 
case  bring  this  deposit  within  the  general 
rule.  I  think  that  the  circumstances  of 
the  case  are  not  within  the  general  rule. 
The  deposit  in  this  instance  was  not  such 
as  to  give  the  banker  a  lien  upon  the  ex- 
chequer bills.  They  were  deposited  in  a 
box  ;  they  were  kept  under  lock  and  key ; 
the  key  was  not  kept  by  the  banker  but 
it  was  kept  by  the  party  depositing  them. 
From  time  to  time  he  odled  for  the  pur- 
pose of  taking  the  exchequer  bills  out  of 
the  box  in  oraer  that  he  mi^ht  receive 
the  interest  upon  them,  or,  if  the  bills 
were  called  in  by  the  Government,  in 
order  that  they  might  be  exchaaiged  for 
others.  He  hunself  attended  upon  these 
occasions,  took  the  bills  out  and  delivered 
them  for  that  special  purpose  to  the 
banker.  They  were  always  returned 
almost  immediately.  The  first  time  that 
Jie  applied  at  the  bank  after  a  transaction 


of  this  kind,  they  irae  delivered  to  him, 
and  were  replaced  under  lock  and  key  in 
the  same  plaoe  of  deposit.  It  is  impos- 
sible, considering  how  this  business  was 
carried  on,  that  we  can  come  to  any  other 
conclusion  than  this,  that  it  was  an  under- 
standing between  the  two  parties  that 
the  new  bills  were  to  be  returned  after 
the  interest  was  received,  or  after  the  old 
bills  had  been  exchanged.  If  so,  if  that 
was  the  understanding,  or  if  that  was  the 
&ir  inference  from  the  transaction,  it  is 
quite  clear  that  there  could  be  no  lien, 
it  does  not  come  within  the  general  role, 
and  he  thought  that  this  case  was  not 
distinguishable  from  that  of  securities  in 
a  sealed  up  parcel;  and  that  where  a 
sealed  up  parcel  was  deposited  as  the 
boxes  were  in  the  present  case,  such  a 
parcel  would  not  be  subject  to  the 
banker's  general  lien." 

As  to  the  third  defence,  viz.,  the  obtain- 
ing  of  garnishee  and  charging  orders 
against  William  Leese,  he  said  that  the 
action  under  which  such  orders  were  ob- 
tained had  been  brought  before  the  bill 
was  filed,  but  the  orders  in  question  were 
obtained  long  after  the  bill  was  filed,  and 
the  defendants  were  only  enabled  to  gat 
those  orders  after  they  got  the  list  ctf  the 
documents  and  ascertained  what  there 
was  in  the  boxes.  He  thon^t  it  clear 
that  the  defendants,  to  obtain  the  orders 
in  question,  had  availed  themselves  of  an 
affidavit  of  the  plaintifif,  Biohard  Leese, 
filed  in  the  cause  for  the  purposes  of  the 
injunction,  which  affidavit  never  would 
have  been  filed  bad  the  defendants  not 
rendered  this  suit  necessary,  and  he  coold 
not  allow  them  to  set  up  orders  so  ob- 
tained as  an  answer  to  relief,  to  which 
the  plaintifis  but  for  those  orders  would 
be  entitled. 

The  plaintifis  by  their  bill  asked  for 
damages  in  addition  to  the  delivery  np  of 
the  documents;  but  under  the  peculiar 
circumstances  of  the  case,  Mr.  Leeae 
having  become  lunatic,  there  waa  not  evi- 
dence of  damage  entitling  the  plaintiffs 
to  an  enquiry  to  ascertain  the  damage, 
and  assess  the  compensation  in  respeet 
thereof. 

He  therefore  declared  that  the  defend- 
ants were  not  entitled  to  a  lien  upon  the 
boxes  in  the  plointiifs'  bill  mentioned,  or 
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any  of  the  contents  therof,  and  he  ordered 
that  such  three  boxes  with  the  contents 
thereof  shonld  be  delivered  np  to  the 
pbuntifis,  the  committees,  and  that,  if 
neoessaiy,  the  defendants  shonld  concur 
in  such  deliveiy  np,  and  that  the  defen- 
dants shonld  be  restrained  bj  injunction 
from  taking  any  procedings  upon  the 
charging  and  garnishee  orders  in  the 
pleadings  mentioned,  bat  this  was  not  to 
extend  to  the  defendants  taking  snch 
new  proceedings  for  enforcing  their  judg- 
ments as  they  might  be  advised.  The 
defendants  to  pay  the  costs  of  the  suit. 


Sl^eiton — ^Mr.  John  Frbat,  for  plaintifib ; 
Ur.  C.  W.  Stevens,  for  defeodants. 


'■} 


rOBSTEB  V.  ABBAHAH. 


Jbssil,  M.B. 

1874 
Jan.  20,  21 

New  TnuUe — Tenant  for  Life — Validity 
of  Appointment— JbUention  of  Settlor. 

A  tetttUor  left  real  ettate  on  trust  for  hie 
wife  for  l^e,  and,  after  her  death,  for  hie 
Km  for  life,  with  fwrther  trusts,  and  made 
&w  mfe  and  son  executors,  a/nd  appointed 
strangers  trustees,  giving  the  trustees  a 
power  of  sale  and  power  to  appoint  new 
trustees,  the  latter  exercisedble  with  the 
consent  of  the  tenant  for  life  for  the 
(hr«  being.  Shortly  after  his  death  the 
last  remaining  trustee  appointed  the  wife 
and  son  to  be  trustees,  and  he  and  the  wife 
(Hed.  The  son  then  contracted  to  sell  the 
estate  under  the  power: — Held,  That  he 
could  vaJidly  exercise  the  power  of  sale,  for, 
though  the  Court  wiU  not  appoint  a  tenant 
for  Vfe  to  be  trustee,  such  an  appointment 
out  of  Court  is  valid;  and  there  was 
•othiiig  here  in  the  wiU  specially  dis- 
qaaUfymg  the  son  from  becoming  trustee. 

This  was  a  demurrer  to  a  vendor's  bill 
Sac  speoific  performance,  arranged  for  the 
pnrpooe  of  deciding  whether  it  was  a 
valid  objection  to  his  title,  that  being 
tenant  for  life  nnder  a  willj  he  had  been 
mbaeqaenily  appointed  a  tmstee  nnder 
fte  power  to  appoint  new  tmstees  con- 


tained  in  the  will.  The  bill,  after  shortly 
stating  its  object,  proceeded  as  follows — 
"The  plaintiff's  late  father,  Charles 
Smith  Forster,  Esquire  (since  deceased), 
duly  made  and  executed  his  last  will, 
dated  the  29th  of  June,  1847,  and  thereby 
devised  all  his  real  estate  (which  included 
a  moiety  of  the  said  hereditaments  so 
contracted  to  be  sold)  unto  and  to  the 
use  of  bis  brother,  John  Forster  Charles 
Emery  (since  deceased),  Philip  Perks 
Pratt,  and  Qeorge  Braidnock  Stnbbs, 
their  heirs  and  assigns,  upon  trust  to 
pay  to  his  wife,  Elizabeth  Forster  (since 
deceased),  the  rents  and  profits  thereof 
for  her  life,  and,  after  her  decease,  to  pay 
the  same  to  his  only  son,  the  plaintiff,  or 
permit  him  to  receive  the  same  for  his 
life,  but  subject  to  certain  tmsts  therein 
declared,  for  raising  the  sum  of  10,0001. 
out  of  the  said  real  estates,  and,  after  the 
plaintiff's  decease,  on  certain  trusts  for 
the  plaintiff's  issue,  and  other  trusts. 
And  it  was  thereby  declared  that,  in  the 
discretion  and  of  the  proper  authority  of 
the  trustees  or  tmstee  for  the  time  being 
of  his  said  will,  all  or  any  part  of  the 
hereditaments  so  devised  by  him  should 
or  might  be  absolutely  sold  for  an  estate 
in  fee  simple ;  and  he  gave  power  for  the 
trustees  or  trustee  for  the  time  being  to 
give  discharge  for  the  purchase-money; 
and  he  there%  bequeathed  the  residue  of 
his  personal  estate  to  the  same  trustees, 
upon  trust  to  invest  the  same  at  interest, 
and  to  pay  to  his  said  wife  the  dividends, 
interest  and  income  thereof,  during  her 
life,  and,  after  her  decease,  upon  the 
trusts  therein  mentioned.  And  he  thereby 
appointed  his  said  wife,  Elizabeth  Forster, 
and  the  plaintiff,  and  the  said  Philip  Perks 
Pratt  and  George  Bradnock  Stubbs,  his 
executors;  and  it  was  thereby  provided 
that,  if  the  said  trustees  nominated  and 
appointed  by  his  said  will,  or  any  or 
either  of  them,  should  die  in  his  lifetime, 
or  should  at  his  decease  decline  to  accept, 
or  become  incapable  of  accepting,  tbe 
trusts  therein  contained;  or  if  the  said 
trustees,  or  any  or  either  of  them,  or  any 
future  trustee  or  trustees  to  be  appointed 
under  that  provision  in  their  or  either  of 
their  place,  should  at  any  time  or  times 
after  his  decease  die  or  desire  to  be  dis- 
charged from,  or  neglect,  or  refusp,  or 
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become  incapable  to  act  ia  the  aforesaid 
tmsts  before  the  said  trusts  should  be 
fully  performed,  then  and  so  often  and  as 
soon  as  the  same  should  happen,  it  should 
be  lawful  for  the  surviving  or  acting 
trustee  or  trustees  for  the  time  being  of 
his  said  will,  or  the  executors  or  adminis- 
trators of  the  last  surviving  or  acting 
trustee,  with  the  consent  of  the  person 
or  persons  who  should  for  the  time  being 
be  entitled  to  the  rents  and  profits  of  his 
said  real  estate,  and  the  dividends,  in- 
terest and  income  of  the  said  trust 
moneys,  and  his  personal  estate  respec- 
tively,  if  adult,  or  otherwise,  at  the  dis- 
cretion of  such  trustee  or  trustees,  or  the 
executors  or  administrators  of  the  last 
surviving  or  acting  trustee,  to  nominate 
a  fit  person  or  persons  to  succeed  the 
trustee  or  trustees  respectively  so  dying, 
desiring  to  be  discharged,  or  refusing, 
neglecting,  or  becoming  incapable  to  act 
as  aforesaid,  and  that,  immediately  after 
every  such  nomination  or  appointment, 
the  trust  estates,  moneys,  effects  and  pre- 
mises which  by  virtue  of  his  said  will 
should  have  been  vested  in  the  trustee 
or  trustees  so  dying,  desiring  to  be  dis- 
charged, or  refusing,  neglecting,  or  be- 
coming incapable  to  act  as  aforesaid,  and 
should  then  be  subject  to  the  trusts 
thereof,  should,  at  the  cost  of  his  said 
trust  estate,  be  so  conveyed,  assigned 
and  transferred  in  such  manner  that  the 
same  might  legally  vest  in  such  new 
trustee  or  trustees,  jointly  with  the  sur- 
viving or  continuing  trustee  or  trustees, 
or  solely,  as  the  case  might  require,  and 
in  his  or  their  heirs,  executors,  adminis- 
trators and  assigns,  upon  the  trusts 
thereinbefore  expressed  and  declared  of 
and  concerning  the  same,  or  such  and  so 
many  of  them  as  should  be  then  sub- 
sisting and  capable  of  taking  effect.  And 
that  every  such  new  trustee,  either  before 
or  after  such  conveyance  or  assigfnment 
should  be  made,  should  have  and  might 
exercise  the  same  powers,  privileges  and 
authorities,  as  if  he  had  been  appointed  a 
trustee  by  the  said  will. 

"  The  said  testator  duly  made  and  exe- 
cuted a  codicil  to  his  said  will,  dated  the 
26th  of  November,  1849,  whereby  the 
said  testator  revoked  and  annulled  the 
said  charge  of  10,0002.  upon  his  said  real 


estate  and  certain  other  leg^ies,  and 
also  revoked  the  appointment  of  the  said 
Philip  Perks  Pratt  and  George  Bradnock 
Stubbs,  but  did  not  otherwise  affect  the 
said  devise  of  his  said  real  estate. 

"  The  said  testator  died  on  the  17th  of 
November,  1850,  without  having  revoked 
or  altered  his  said  will  and  codicil,  which 
were  duly  proved  by  the  said  EUzabeth 
Forster  and  the  said  plaintiff,  on  the 
16tb  of  January,  1861. 

"At  the  date  of  his  death  the  said 
testator  was  seised  in  fee  simple  in 
possession  of  an  equal  undivided  moiety 
of  the  hereditaments  hereinafter  de- 
scribed, and  comprised  in  the  contract 
for  sale  hereinafter  stated,  and  such 
moiety  is  now  part  of  the  estate,  subject 
to  the  trusts  of  his  said  will. 

"  The  said  John  Forster,  Philip  Perks 
Pratt,  and  George  Bradnock  Stubbs,  by 
a  deed  poll  dated  the  15th  of  September, 
1851,  duly  disclaimed  the  devises  and 
trusts  of  the  said  will. 

"By  an  indenture  dated  the  Ist  of 
January,  1852,  and  made  between  the 
said  Charles  Emery  of  the  first  part,  the 
said  Elizabeth  Forster  and  the  plaintiff 
of  the  second  part,  and  Samuel  Wilkinson 
of  the  third  part,  after  reciting  that  the 
said  Charles  Emeir,  aa  the  sole  acting 
trustee  of  the  said  will  and  codicil,  in 
pursuance  and  execution  of  the  said 
power  reserved  to  him  in  that  behalf, 
had,  at  the  request  of  the  said  Elizabeth 
Forster,  being  the  person  then  entitled  to 
the  rents  and  profits  of  the  said  testator's 
real  estates,  and  the  dividends,  interest  and 
income  of  the  trust  moneys  of  the  said 
testator's  personal  estate,  agreed  to  ap- 
point the  said  Elizabeth  Forster  and  the 
plaintiff  to  be  trustees  of  the  said  will,  to 
succeed  the  said  John  Forster,  Philip 
Perks  Pratt  and  Gborge  Bradnock 
Stubbs,  and  that  they  had  agreed  to 
become  such  trustees  accordingly;  it 
was  witnessed  that  the  said  Charles 
Emery,  by  virtue  and  in  execution  of  the 
said  power  given  to  him  by  the  said  will, 
and  of  all  other  powers  enabling  him  in 
that  behalf,  did,  with  the  consent  of  the 
said  Elizabeth  Forster,  testified  by  her 
being  patty  to  and  executing  the  said 
indenture,  nominate  and  appoint  the  said 
Elizabeth  Foster  and  the  plaintiff  to  be 
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trnatees  in  the  place  of  and  to  sacceed 
the  said  John  Foreter,  ]Philip  Perks  Pratt, 
and  George  Bradnock  Stubbs,  for  all  the 
tmsts  and  pnrposes,  and  with  all  the 
powers  and  anthorities  expressed  and 
contained  in  the  said  will,  so  far  as  the 
same  were  then  snbsisting  and  capable 
of  taking  effect.  And  the  said  Charles 
£merj,  in  porsnauce  of  the  statute  for 
tendering  a  release  as  effectual  for  the 
conveyance  of  freehold  estates  as  a  lease 
and  release  by  the  same  parties  thereby 
released  or  otherwise  assured  anto  the 
laid  Elizabeth  Forster  and  the  plaintiff, 
and  their  heirs,  aU  the  hereditaments, 
and  parts  or  shares  of  hereditaments, 
then  Tested  in  him,  the  said  Charles 
Emery,  as  sach  acting  trustee  of  the  said 
will  as  aforesaid,  to  hold  the  same  unto 
the  taid  Elizabeth  Forster  and  the  plain- 
aS,  tiieir  heirs  and  assigns,  to  the  use 
of  the  said  Charles  Emery,  Elizabeth- 
Forster,  and  the  plaintiff,  their  heirs  and 
ueigns,  upon  the  trosts  and  for  the 
intents  and  purposes,  and  with,  under 
and  subject  to  the  powers,  provisoes  and 
declarations  expressed  and  declared  in 
and  1^  the  said  will  of  the  said  Charles 
Smith  Forster,  concerning  his  freehold 
hereditaments  thereby  devised,  or  sach 
and  80  many  of  the  same  trusts,  intents 
and  purposes,  powers,  p^jvisoes  and 
declarations  as  were  then  subsisting  and 
c^wble  of  taking  effect,  and  thereby  and 
by  a  subsequent  deed  the  trust  estates, 
mortgage  estates  and  personalty  then 
subject  to  the  trusts  of  the  said  will,  were 
dolj  vested  in  the  said  Charles  Emery, 
Elizabeth  Forster  and  the  plaintiff,  as 
nch  trustees,  as  aforesaid. 

"  The  said  Charles  Emery  died  on  the 
5th  of  May,  1864. 

"The  said  Elizabeth  Forster  died  on 
ihe  8ih  of  January,  1869. 

"  Save  as  hereinbefore  stated,  no  new 
tmstee  has  been  appointed  of  the  said 
will  or  codiciL" 

The  bill  then  proceeded  to  state  the 
contract  for  sale  of  some  of  the  land, 
subject  to  the  trusts  of  the  will  by  the 
plamtiff  to  the  defendant. 

Mr.  Pry  and  Mr.  P.  Beale,  for  the  de- 
murrer, sabmittcd  that  it  was  a  breach 
of  trust  to  appoint  as  trustees  two  tenant 
for  hfe  of  the  estates  whom  the  testator 

fi«w  SsRias,  43. — Chakc. 


had  expressly  abstained  from  appointing 
as  tmstees,  though  he  made  them  execu- 
tors. Even  apart  from  such  an  indica- 
tion of  intention,  the  Court  would  never 
appoint  a  tenant  for  life  trustee;  and 
could  it  be  maintained  that,  if  such  an 
improper  person  was  actually  appointed, 
he  oould  exermse  the  powers  of  the 
trustees? 

There  was,  indeed,  a  dictum  in  Letoin 
on  Tnuts  to  that  effect,  but  it  appeared 
on  the  authorities  that  it  was  too  broadly 
laid  down.     This  sale  might  be  stopped 
by  any  of  the  cestuis  que  trust,  and  the 
purchaser  therefore  could  not  be   com- 
pelled to  complete. 
They  cited — 
Be  Tempest,  35  Law  J.  Bep.  (n.s.) 
Chanc.  632;    s.  c.  Law  Bep.  1 
Chano.  485 ; 
Ex  parte  Glutton,  17  Jurist,  988 ; 
Bede  V.  Oakes,  4  De  Qex,  J.  &  S. 
505 ;  s.  c.  84  Law  J.  Eep.  (N.s.) 
Chanc.  145; 
Dance  v.   QoldingJumi,  42   Law   J. 
Rep.    (n.s.)    Chana    777;    s.  c. 
Lew  Bep.  8  Chano.  902; 
Loioin  on  Trmts,  5th  ed.  p.  470. 
Mr.  Southgate  and  Mr.  W.  H.  O.  Bag. 
shaioe,  for  the  vendor,  were  not  called 
upon. 

The  Masteb  of  the  Bolls — I  won't 
trouble  you,  Mr.  Soiithgate.  I  take  it 
that  it  18  the  duty  of  the  Court  to  give 
an  opinion  whether  a  title  is  good  or 
bad,  the  noticm  of  a  doubtful  title 
having  been  exploded  by  Alexander  v. 
Mills  (1).  I  decide,  then,  that  the  title  is 
good,  it  is  not  disputed  that  the  ap- 
pointment was  warranted  by  the  express 
terms  of  the  power ;  but  it  is  urged  that 
it  is  bad  on  one  or  both  of  two  gpx)unds. 
First,  it  is  said  that,  in  the  case  of 
trustees  with  a  power  of  sale,  it  is  not 
allowable  to  appoint  a  tenant  for  life  in 
possession  to  be  a  trustee.  I  am  not  aware 
of  any  authority  for  such  a  proposition, 
nor  do  I  think  it  founded  on  reason  or 
the  practice  of  conveyancers.  Not  long 
ago  the  common  form  of  settlement  was 
not  to  vest  the  power  of  selling,  strictly 
speaking,  in    the    trustees,   but  in  the 

(1)  39  Law  J.  Rep.  (k.8.)  Chanc.  407;  s.  cLaw 
Bep.  6  Chanc  124. 
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tentait  for  life,  the  form  being  a  direction 
that  the  trustees  should  sell  at  the  re- 
quest, in  writing,  of  the  tenant  for  life. 
The  only  use  of  putting  in  the  trustees 
was  to  secure  the  due  application  of  the 
purchase  money.  Now  power  is  generally 
given  to  the  trustees  to  sell  with  the  con- 
sent only  of  the  tenant  for  life ;  but  for- 
merly the  trustees  had  no  discretion  in 
the  matter.  Therefore,  this  supposed 
disability  on  the  part  of  the  tenant  for 
life  to  determine  the  exercise  of  the 
power  of  sale  had  no  existence  according 
to  the  old  Usage.  And  a  consideration 
of  that  kind  must  weigh  very  much  with 
the  Court.  Then  the  time  and  necessily 
of  a  sale  are  not  different  to  the  tenant 
for  life  and  those  in  remainder.  Is  there 
any  conflict  of  interest?  I  think  not. 
It  is  true  that  now  and  then  a  tenant  for 
life  may  desire  a  sale  to  increase  his  in- 
come ;  but,  as  a  general  rule,  there  is  no 
one  more  anxions  than  the  tenant  for  life 
to  keep  the  estate  unsold,  no  one  more 
anxious  to  see  it  sold  on  a  proper  occa- 
sion and  for  the  highest  price.  On  the 
reason  of  the  thing,  the  tenant  for  life  is 
the  person  most  likely  to  be  the  best 
judge. 

Then  as  to  practice  and  nsage.  Accord- 
ing to  my  experience,  it  is  usual  for  the 
tenant  for  life  to  enter  into  the  contract 
and  afterwards  apply  to  the  trustees  to 
join.  In  reality  the  tmstees  do  not  de- 
termine the  time  of  sale.  I  hare  known 
many  cases  in  which  the  tenant  for  .Ufe 
has  signed  the  contract  without  ever 
saying  a  word  to  the  trustees.  It  is,  of 
course,  more  polite  to  ask  them  first ;  but, 
almost  universally,  the  initiation  of  ft  sale 
proceeds  fivm  the  tenant  for  life.  There- 
fore, on  practice  and  usage,  the  appoint- 
ment of  a  tenant  for  life  to  be  trustee  is 
not  improper ;  and,  though  as  a  rule  the 
Court  exercises  a  discretion,  as  to  which 
I  cordially  assent  to  the  expression  of  the 
Lord  Justice  Turner  in  Be  Tempest  (wM 
tupra),  that  the  Court  will  not  in  general 
appoint  a  tenant  for  life,  it  may  do  so, 
and  sometimes  has  done  so.  Therefore, 
such  an  appointment  is  not  necessarily 
an  insuperable  objection. 

That  disposes  of  the  more  important 
ground. 

The  other  ground  taken  was  this — 


that  that  being  the  rule,  here  it  appears 
on  the  will  that  the  testator  did  not  wish 
the  tenant  for  life  to  be  appointed.  That, 
however,  is  not  made  out.  The  indica- 
tions in  the  will  are  not  of  a  binding 
character,  so  as  to  establish  that.  Be 
Tempest  (vbi  sv/pra)  was  referred  to  on 
this  point ;  but  it  has  not  a  direct  bearing 
on  it,  for  that  was  an  appointment  by  the 
Court,  which,  though  not  bound  by  such 
an  indication,  would,  nevertheless,  follow 
it.  The  Court  might  have  appointed  the 
gentleman  named  there,  but  it  did  not  do 
BO.  The  appointment,  if  made,  would 
have  been  valid,  bnt  the  Court  refused 
to  make  it.  It  looked  to  the  testator's 
wishes  in  exercising  its  discretion.  A 
testator  ma^,  of  course,  give  directions 
which  the  CJourt  ?»ill '  not  disregard ;  but 
is  there  anything  on  the  &ce  of  this  will 
shewing  that  distrust  for  the  tenant  for 
life  indicated  in  Be  Tempest  (yin  supra)  ? 
Why,  here  there  is  the'  greatest  trust 
and  confidence  reposed  in  the  tenant  for 
life!  So  tax  from  excluding  him  tcoxa. 
control  of  the  property  beyond  the  en- 
joyment of  a  life  interest,  the  tenants  for 
life  are  made  executors,  and  control  the 
investment  of  the  personal  estate.  That 
shews  the  testator  believed  they  would 
act  properly.  That  is  strong  evidence 
that  they  might  be  trusted  with  the  sale 
of  the  real  estate  and  the  apphcation  of 
the  moneys  to  arise  &om  it.  Then  there 
is  a  power  to  appoint  new  trustees,  and  X 
find  that  the  consent  of  the  tenants  for 
life  is  required  for  the  exercise  of  that 
power.  Here,  again,  the  testator  has 
trusted  them  to  select  new  trustees.  I 
can  find  no  evidence  of  distrust  or  want 
of  confidence  involving  exclusion  from 
trusteeship,  from  the  fact  that  the  tes- 
tator has  not  appointed  them  tmstees  in 
the  first  instance.  He  has  merely  omitted 
them  because  the  first  trust  was  to  pay 
them  the  income ;  it  does  not  shew  that 
he  considered  them  not  individually  fit. 
I  am  of  opinion,  therefore,  that  there  is 
nothing  at  all  in  this  will  to  induce  the 
Court  to  exclude  these  particular  tenants 
for  life.  I  will  not  say  that  the  Court 
would  have  made  this  appointment ;  but 
BtUl,  the  power  having  been  exercised, 
the  appointment  is  valid.  The  demnrrer 
must  therefore  be  overruled,  and,  withonfe 
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pregadioe  to  any  arrangement  made  be- 
tween the  parties,  it  is  the  regular  ooorse, 
and  it  is  best  for  the  protection  of  the 
pnichaser,  that  it  should  be  overruled 
with  costs. 


Solidton — MecBn.  Feaice  &  Son,  agents  for 
UessTs.  Wilkinson  &  OlUespie,  of  Walsall,  for 
ike  plaintiff;  Messrs.  Beale,  Marigold  &  Beale, 
tot  the  defendant. 


[IN  THE  HOUSE  OF  LOKDS.] 
7i 
Jnly  lU,       >  IiAlUBB  V.   DIXON. 


1873.  ■) 
Jnly  10,  V 
11, 31.     J 


Sfeeifie  Perfomumce — Misrepresentation 
— Delay — Aeguiescenee. 

MierepresenfatioH  whereby  om  has  been 
indnteed  to  enter  into  am  a^eement,  may 
afford  a  good  defence  to  a  suit  for  speeifie 
fetformance  of  the  agreement,  although  it 
be  not  tueh  a  clear  and  direct  misrepresen- 
Hon  at  ivoiUd  afford  a  good  ground  for  a 
tuit  to  set  the  agreement  aside  or  for  an 
action  for  damages  upon  it. 

If  the  plaintiff  in  a  suit  for  apeoifio  per- 
formance h(u  delayed  for  a  length  of  time 
to  enforce  the  agreement,  acquiescence  in  a 
hreach  of  the  agreement,  or  in  a  misrepre- 
tentation  on  the  faith  of  which  the  defend- 
ant  entered  into  the  agreement,  wiU  not  be 
impvied  to  the  defendant  by  reason  of  a 
limiar  delay  on  his  part  in  repudiating  it, 
though  accompanied  by  possession. 

D.,  a  builder,  agreed  in  toriiing  to  eon- 
ilruet  certain  cellars  and  to  execute  a  lease 
of  them  to  L.,a  wine  merchant,  who  agreed 
to  accept  the  lease  and  to  pay  D.  1001.  on 
completion.  The  agreement  provided  that 
the  walls  and  floor  should  be  of  concrete, 
but  it  made  no  further  mention  of  or  provi- 
sion for  dryness  in  the  cellars,  but  D.  knew 
that  L.  wanted  the  cellars  only  for  the  pur- 
pose of  his  business  as  a  urine  mercliant, 
emd  L.  swore  that  he  told  D.  that  it  would 
he  necessary  that  the  cellars  should  be  dry, 
and  that  D,  assured  him  that  the  concrete 
provided  for  in  the  agreement  would 
keep  the  cellars  dry.  L.  also  swore  that 
he  was  indneed  by  this  representation  to 
sgeeute  the  agreement  and  to  enter,  imto 


possession.  D.  however  denied  this.  L. 
entered  into  possession  before  the  cellars 
were  finished.  Finding  that  they  were  too 
wet  for  his  business  he  remonstrated  wit^ 
D.  But  D,  refused  to  do  anything  more 
than  he  had  done  towards  making  the  eeUars 
dry.  L.  then  threatened  to  do  the  necessary 
works  himself  and  to  charge  D.  with  the 
cost.  He  did  not  do  this,  but  after  having 
continued  in  possession  two  years,  paying 
his  rent  under  protest,  he  abandoned  the 
cellars  altogether.  L.  never  paid  the  lOOh 
mentioned  in  the  agreement  nor  did  he 
execute  the  lease,  and  D.,  though  he  sent 
him  a  draft  lease  for  approval,  never  de- 
manded the  return  of  the  draft  or  the  pay- 
ment of  the  1002.  B.  having  filed  his  bill 
against  L,  for  specific  performance, — Held, 
that  J),  was  affected  with  knowledge  not 
only  as  to  the  purpose  for  which  the  cellars 
were  required,  but  also  that  for  this  purpose 
it  was  necessary  that  they  should  be  dry  ; 
that  there  was  evidence  that  it  was  on  the 
faith  of  D.'s  representations  as  to  the  effect 
of  the  concrete,  that  L.  signed  the  agree- 
men,t  atid  entered  into  possession ;  that  as 
the  cellars  were  wet  L.  was  entitled  at  the 
first  to  repudiate  the  contract,  and  thai  this 
right  to  repudiate  was  not  affected  by  the 
loupse  of  two  years  during  which  L.  had 
refrained  from  exercising  it,  because!),  had 
also  during  the  same  time  delayed  in  en- 
forcing the  contract ;  nor  by  the  occupation 
of  the  premises  by  L.  during  that  period, 
he  paying  rent  under  protest,  for  such  pay- 
ments were  to  be  considered  as  for  use  and 
occupaiion  rather  than  as  rent ;  nor  by  L.'s 
threat  to  do  the  necessary  works  himself. 
For  considering  the  loss  and  inconvenience 
L.  would  ha/ue  suffered  if  D.  had  persisted 
m  neglecting  his  part  of  the  agreement  L. 
was  justified  in  making  ilie  threat  with  a 
view  to  compelling  D.  to  do  what  he  ought 
to  have  done. 

As  there  had  been  delay  on  both  sides 
the  plaintiff's  bill  was  dismissed  vrithout 
costs. 

This  was  an  appetJ  firom  a  decree  of 
Lord  ChanoelloT  Hatherley  for  the  specifio 
performance  of  an  agrement  between  the 
parties,  which  reversed  a  decree  of  the 
Master  of  the  Bolls  dismissing  the  re- 
spondent's bill,  filed  for  the  purpose  of 
compelling  such  performance. 
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The  respondent  was  the  lessee  of  a 
piece  of  land  in  Eaton  Lane,  Kmlico, 
upon  which  he  -was  about  to  build.  The 
appellant,  who  was  a  wine  merchant,  was 
in  want  of  v%ult8  for  his  business ;  and  in 
the  year  1867,  negotiations  took  place  for 
an  agreement  between  the  parties,  that 
the  respondent  should  build  cellars,  and 
the  appellant  take  them  upon  lease.  In 
the  discussions  as  to  the  terms  of  the 
lease,  the  necessity  of  dryness  of  the 
cellars  was  mentioned,  and  the  respondent 
assured  the  appellant  that  the  concrete 
on  the  outer  widls  and  on  the  floor,  which 
was  provided  for  by  the  agreement,  would 
keep  the  cellars  perfectly  dry.  On  this 
point  the  evidence  given  by  the  defendant 
in  the  suit  was  as  follows — "  Daring  the 
negotiations,  and  before  the  signing  of 
the  agreement,  I  on  difierent  occasions 
pressed  upon  the  plaintiff  the  necessity 
of  making  the  cellars  quite  dry  and 
well  ventUated,  and  it  was  with  the 
view  of  making  the  cellars  quite  dry  tliat 
the  agreement  contains  the  provision 
that  the  floor  and  walls  of  the  said  vaults 
should  be  well  concreted,  and  in  rej)ly  to 
my  remarks  upon  this  subject,  I  have  more 
than  once  been  assured  by  the  plaintiff 
that  the  cellars  would  be  quite  ary,  and 
that  no  water  could  come  in."  Mr.  Bart- 
lett,  also,  the  defendant's  solicitor,  gave 
evidence  as  follows — "  From  what  passed 
between  the  plaintiff  and  the  defendant 
in  my  presence,  I  am  able  to  say  positively 
that  the  plainti^  well  knew  at  the  time 
of  signing  the  said  agreement  that  the 
said  vaults  were  required  by  the  defend, 
ant  for  the  purpose  of  storing  his  wine, 
and  that  it  was  of  the  greatest  importance 
to  the  defendant  to  have  possession  of  the 
said  vaults  at  the  earliest  moment  in  order 
that  he  might  take  his  stock  there."  "  I 
also  recollect  that  the  necessity  of  dry- 
ness of  the  cellars  was  disoassed  between 
the  plaintiff  and  ihe  defendant  in  my 
presence  at  the  interview  before  men- 
tioned ;  and  the  plaintiff  assured  the  de- 
fendant the  concrete  in  the  wuter  walls 
and  on  the  floors,  as  provided  for  in  the 
said  agreement,  would  keep  the  said  cellars 
quite  dry,  and  this  discussion  is  what  I 
referred  to  in  my  letter  to  the  plaintiff's 
solicitor,  dated  the  20th  of  October,  1869." 
Neither  the  defendant  nor  Mr.  Bartlett 


were  cross-examined.  On  the  other  hand 
the  plaintiff  in  the  suit,  in  his  evidence, 
swore  as  follows — "  The  defendant  never 
informed  me  that  the  vaults  must  be  dry, 
and  1  never  assured  him  that  they  should 
be  so,  and  he  never  stipulated  that  they 
should  be  drained.  He  was  always  fully 
aware  that  the  vaults  were  not  drained. 
I  never  assured  him  that  they  should  be 
dry.  I  absolutely  deny  that  I  ever  said 
to  the  defendant,  as  stated  by  him  in  his 
a£B.davit,  that  the  cellars  should  be  quite 
dry,  and  that  no  water  could  come  in  or 
anything  to  that  effect.  I  knew  that 
cellars  generally  could  not  from  their 
underground  construction  be  quite  dry." 
And  in  cross-examination  he  said,  "  The 
defendant  said  nothing  to  me  as  to  the 
reason  why  the  walls  should  be  concreted. 
He  never  mentioned  it  to  me  at  all.  It 
was  my  suggestion  to  my  builder.  I  sug- 
gested it  to  keep  the  walls  diy.  My  show- 
room for  bright  goods  was  over  the  cellars. 
I  was  anxious  that  the  cellars  should  be 
as  dry  as  possible,  and  I  was  anxious  to 
keep  the  cellars  dry,  but  I  did  not  think 
it  was  necessary  for  a  wine  merchant.-  I 
did  not  tell  the  defendant  and  Mr.  Bartlett 
at  the  solicitor's  office,  before  signing  the 
sgreement,  that  the  concrete  on  the  out- 
side of  the  walls  and  floors  wonld  ke^ 
the  cellars  dry.  I  did  not  conceive  it 
possible  to  keep  the  cellars  quite  dry.  I 
do  not  recollect  saying  anything  at  that 
intwview  about  keeping  the  oelfars  dry." 
Indeed  he  knew  that  the  cellars  would 
not  be  dry,  for  he  said  that  in  January, 
1867,  the  agreement  being  made  in  Apm 
of  that  year,  he  called  at  the  Local  Board 
of  Works,  "  to  know  the  depth  of  the 
main  sewer  in  reference  to  building  my 
house,  and  Mr,  Richmond,  the  surveyor, 
told  me  the  depth  from  the  crown  of  the 
road.  This  was  before  -I  intended  -to  con- 
struct the  cellars.  I  knew  the  depth  of 
the  sewer,  but  I  never  informed  the  de- 
fendant ;  he  never  asked  me." 

Such  being  the  nature  of  the  evidence 
on  either  side  with  reference  to  the  nego- 
tiations for  the  agreement,  the  agree- 
ment was  prepared  and  signed  upon  the 
10th  of  July,  1867.  By  Uds  agreement 
the  respondent,  in  consideration  of  1002. 
paid  immediately  down,  and  of  another 
1002.  which  was  to  be  paid  upon  the  exe« 
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cation  of  the  lease,  agreed  to  "  constrnct, 
erect  and  completely  finish  on  and  under 
the  site  of  the  messnages  and  premises," 
in  King's  Bow  and  Eaton  Lane,  Pimlico, 
"a  messuage,  ooaoh-honses  and  stable, 
with  rooms  and  loft  above  the  said 
coach-hoases  and  stable,  and  the  said 
Tanlts  thereunder,  according  to  the 
eloTations  and  measurement  shewn 
upon  a  plan  signed  by  both  parties,"  and 
to  grant  a  lease  to  the  appellant,  which 
was  to  commence  apon  ChristmaS'd^ 
following  at  the  rent  of  1302.  a  year.  It 
was  agreed  by  the  respondent  that  the 
premises  shoold  be  fit  for  occnpation  on 
Christmas-day,  1867,  the  day  upon  which 
the  lease  was  to  begin.  The  ag^reement 
contained  a  clause  that  Dixon,  the  re- 
spondent, should  be  "  at  liberty  from  time 
totime  to  enter  the  premises  to  be  demised 
at  all  reasonable  times,  to  open,  repair 
and  cleanse  all  or  any  of  the  drains  or 
sewers  under  the  said  premises."  And 
it  was  agreed  by  Dixon  that  he  would 
constract  the  vaults  to  be  "  of  the  height 
of  eight  feet  six  inches  at  least,"  and  that 
lie  would  "  cause  the  floor  and  exterior 
ode  of  the  walls  of  the  vaults  to  be  well 
concreted."  Although  from  this  reser- 
▼ation  to  Dixon  of  the  right  to  enter 
and  repair  drains,  it  would  appear  that 
at  the  date  of  the  agreement  it  was  con- 
templated that  there  would  be  drains  to 
the  premises,  yet  as  there  was  to  be  a 
coach-house  over  the  wine  vaulte,  and 
the  vaulte  by  the  agreement  were  to 
be  eight  feet  six  inches  in  height,  it  was 
found  necessary,  in  order  to  give  the  re- 
quisite height  to  the  vaulte,  and  also  to 
provide  for  convenient  access  to  the  coach- 
house, to  lower  the  vaulte,  and  thus  to 
bring  the  bottom  of  them  to  a  depth  of  two 
or  three  feet  below  the  level  of  the  main 
sewer.  A  system  of  self-acting  drainage 
therefore  became  impossible. 

The  appellant  entered  upon  the  pre- 
mises before  the  day  fixed,  and  while  the 
works  to  be  done  were  in  an  incomplete 
state.  Shortly  after  the  occupation  by  the 
appellant  commenced,  it  was  found  that 
the  premises  were  far  from  being  in  the 
diystate^the  necessity  of  which  had,  as  the 
appellant  alleged,  been  pressed  upon  the 
respondent's  attention.  On  this  point 
both  the  Master  of  the  Bolls    and  the 


Lord  Chancellor  concurred  in  opinion 
that  the  cellars  never  were  in  a  proper 
steto  for  occupation  by  the  appellant  in 
his  business  as  a  wine  merchant.  The 
evidence  upon  this  subject,  chiefly  relied 
on,  was  that  given  by  two  servante  of 
the  appellant  and  also  by  two  wine 
merchante.  John  Sanders,  who  had  been 
in  the  employment  of  the  defendant  for 
upwards  of  nine  years,  said,  "  During  the 
whole  of  the  time  of  the  occupation  of 
the  defendant,  after  the  first  two  months 
there  was  always  water  running  down 
the  walls  of  the  cellars  and  coming  np 
through  the  floor  to  such  an  extent  that 
I  have  myself,  more  than  once,  laid  down 
boards  to  walk  on  when  working  in  the 
cellars,  and  I  have  also  seen  other  persons 
lay  down  boards  for  the  purpose  when 
working  in  the  said  cellars."  And 
Edward  Prieux,  also  in  the  service  of  the 
appellant,  said  :  "  At  the  time  the  said 
defendant  stored  the  said  hogsheads  of 
wine  upon  the  said  premises  there  was  no 
appearance  of  dampness  in  the  said 
cellars,  bat  after  the  defendant  had  been 
in  occupation  for  some  time  the  water 
commenced  to  come  into  the  said  cellars 
in  considerable  quantities ;  it  used  to  drip 
from  the  ceilings,  and  to  poor  down 
the  walls  and  run  in  little  streams  under 
the  wine  bins;  and  I  have  sometimes 
seen  the  water  standing  on  the  floor  of 
the  said  cellars  to  a  depth  of  about  two 
inches  at  different  parte,  on  which  occasion 
I  have  had  boards  pat  along  for  persons 
to  walk  over."  George  Bidley,  a  wine- 
merchant,  said :  "  I  know  the  cellars  in 
Eaton  Lane  lately  occupied  by  the  defend- 
ant, and  I  well  remember  visiting  them 
in  the  early  part  of  the  present  year, 
when  the  condition  of  the  said  cellars 
was  such  as  to  render  them  utterly  unfit 
for  use  as  wine  cellars.  The  walls  were 
very  wet  and  the  water  seemed  to  me  to 
be  oozing  through  the  floors  whereon  in 
some  places  it  stood  in  little  pools.  The 
sawdust  throughout  the  vaulte  was  satur- 
ated with  water  and  I  noticed  little 
streams  of  water  trickling  ander  the  bins 
of  wine  towards  the  centre  of  the  said 
vaulte.  I  did  not  see  any  means  of 
getting  rid  of  the  water  I  saw  in  the  said 
vaulte.  I  am  enabled  to  say  vrith  confi- 
dence from  my  very  long  experience  in  the 
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trade  that  the  said  vaults  are  utterly 
■unfit  for  use  as  Tanlts  for  the  storage  of 
French  wines,"  and  Pannot,  another  wine- 
merchant,  said  :  "  I  have  no  hesitation  in 
saying  that  the  said  cellars  are  quite 
unfit  for  the  storage  of  wine  and  that 
great  damage  may  have  been  occasioned 
to  the  wine  of  the  defendant  by  the  wet 
during  the  time  it  was  stored  in  the  said 
cellars."  On  the  other  side  the  respondent 
called  skilled  witnesses  who  said  that 
some  wines  were  veiy  little  afiected  and 
some  not  at  all  by  storage  in  a  wet  vault. 
The  appellant  being  thus  dissatisfied 
with  the  construction  of  the  cellars  called 
the  attention  of  the  respondent  to  the 
objection  arising  out  of  their  inefiScient 
drainage,  and  in  the  month  of  April,  1868, 
his  solicitor  wrote  to  the  solicitor  of  the 
respondent  insisting  that  the  drainage 
should  be  amended.  In  the  same  month 
a  builder  inspected  the  premises  and 
suggested  that  catch-pools  or  wells 
should  be  constructed  into  which  the  wet 
might  run  and  from  which  it  might  be 
pumped.  But  the  respondent  refused  to 
construct  these  works.  The  appellant 
baring  stored  much  wine  in  the  cellars 
was  unwilling  to  quit  the  premises  ;  his 
doing  so  then  would  have  occasioned 
him  great  loss.  He  continued  therefore 
to  occupy  them  and  he  paid  his  rent  at 
first  with  reserves  as  it  was  called  and 
afterwards  under  protest ;  and  on  the  9th 
of  July,  1868,  he  stated  that  he  should 
continue  to  pay  in  the  same  manner  until 
the  respondent  had  performed  his  agree- 
ment.  The  respondent  sent  back  the  letter 
with  these  words  written  upon  it,  "  I  have 
done  all  1  agreed  to  do  and  shall  do  no 
more."  Matters  remained  in  this  state 
until  the  30th  of  September,  1868,  when 
the  appellant  wrote  to  the  respondent 
this  letter:  "Beingjust returned  from 
my  usual  two  months'  journey  in  France 
and  finding  that  my  premises  are  still 
incomplete  and  wanting  in  many  matters 
mentioned  to'yott  and  to  your  solicitor 
by  myself  and  by  my  solicitor,  and  in 
other  matters  not  specifically  mentioned, 
but  which  present  themselves  at  once 
upon  inspection  of  the  premises,  and 
particularly  that  the  cellar  must  be 
drained  before  the  winter  to  make  it  at 
all  fit  for  my  business,  I  beg  hereby  to 


give  you  notice  that  if  yon  do  not  cause 
all  the  above  matters  to  be  done  upon  tlie 
premises,  or  at  least  commenced  before 
this  day  fortnight,  I  shall  myself  do  what 
is  necessary  and  charge  you  with  the 
amount  of  my  outlay."  From  that  time, 
the  30th  September,  1868,  till  about  a 
year  afterwards,  nothing  was  done  on 
either  side  except  that  the  appellant  paid 
the  rent,  1302.  per  annum,  under  protest, 
reserving  his  claims  against  the  respon- 
dent in  respect  of  the  non-completion  of 
the  premises.  On  the  14th  October,  1869, 
owing  to  the  bursting  of  a  water-pipe  in 
the  adjacent  premises,  the  vaults  were 
flooded,  and,  there  being  no  sufi&cient 
means  provided  for  the  water  to  escape,  it 
remained  there  for  several  weeks  till  it 
sank  through  the  floor. 

On  the  27th  of  October  the  appellant 
gave  the  respondent  notice  of  his  intention 
to  quit  the  premises,  and  he  soon  after 
did  so,  removing  all  his  wine  from  the 
respondent's  cellars  to  other  vaults  which. 
he  had  engaged. 

On  the  23rd  of  December  the  respon- 
dent filed  his  bill  against  the  appellant, 
praying  that  the  latter  might  be  ordered 
specifically  to  perform  the  agreement  of 
the  10th  of  July,  1867,  and  to  execute  a 
counterpart  of  a  lease  in  conformity  with 
its  terms.  The  cause  was  heard  before 
the  Master  of  the  Bolls,  and  on  the  3rd  of 
July,  1871,  hia  Lordship  made  a  decree 
dismissing  the  plaintiffs  bill  with  costs. 
On  appeal,  the  Irord  Chancellor  Hatherley 
reversed  that  decree  and  made  a  decree 
for  specific  performance  directing  aa  en- 
quiry, first,  As  to  what  was  due  from  the 
defendant  to  the  plaintiff  in  respect  of 
the  lOOZ.  premium  mentioned  in  the 
agreement  oflOth  July,  1867,  with  interest 
thereon ;  second,  Whether  the  catch-poolB 
and  pump  suggested  by  the  defei^dant's 
builder  were  necessary  for  thefitocoapation 
of  the  premises  by  the  defendant,  and  if  so, 
what  compensation  ought  to  be  made  by 
the  plaintiff  to  the  defendant  in  respect 
of  the  formation  of  such  catch-pools  and 
pump ;  and  ordering  that  the  amount  of 
such  compensation  should  be  deducted 
from  the  amount  due  in  respect  of  the 
said  sum  of  1002.  and  interest. 

The  defendant  now  appealed  from  this 
decree. 
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Mr,  SotUhgate  and  Mr.  Kekeuneh  ap- 
peared for  the  appellant.  The  argument 
of  the  learned  counsel  sufficiently  appears 
in  the  opinions  of  their  Lordships  printed 
below.    They  cited 

Myen  y.  WaUcm,  1  Sim.  N.S.  523, 
on  the  qnestion  as  to  how  far  a  decree 
for  specific  performance  was  a  matter  of 
afaaolnte  right ;  and  on  the  question  of  a 
decree  of  specific  performance  yriih  com- 
pensation in  respect  of  a  matter  of  en- 
joyment they  cited 

BumeU  v.  Broum,  IJ.  4  W.  168, 
ud  the  cases  mentioned  in 

Sugden,  Yendort  and  Pwehaser$,  pp. 

311,  312, 
and 

Dart'*  Vendor*   and  Purchasers,  p. 

106, 
also 

Jeffen/  v.  Stephens,  6  Jnr.  N.S.  947. 
Mr.  Kay  and  llr.  W.  Pearson,  for  the 
re^ndent. — The  argument  on  the  other 
side,  was,  first,  that  there  was  a  representa- 
tion made  by  the  intended  lessor  to  the 
intoided  lessee  as  to  something  which 
was  intended  to  be  done,  the  not  doing  of 
which  entitled  the  latter  to  resist  a  snit 
iorBpecifio  performance.  But  it  is  not 
tite  net  that  the  respondent  entered  into 
a  collateral  agreement  to  do  something 
which  he  has  not  performed.  The  repre- 
sentation was  as  to  a  matter  of  opinion, 
namely,  as  to  whether  the  concrete  would 
or  would  not  keep  out  the  wet,  and  there 
is  no  case  in  which  the  fact  of  such  an 
opinion  turning  out  to  be  erroneous  has 
been  held  to  afford  a  good  defence  to  a 
nit  for  specific  performance.  The  case  of 
Haywood  v.  Cooks,  27  Law  J.  Bep. 

(n.s.)  Chanc.  468 ;  s.  c.  25  Bear. 

140, 
is  against  any  snch  proposition. 

Them  was  a  catch-pool  and  a  pomp 
fitted  to  these  cellars  by  the  respondent 
at  first,  and  this  and  the  putting  the  con- 
crete shewed  water  was  expected,  and  that 
it  was  desired  to  keep  it  out  and  to  remove 
it.  If  the  appellant  had  wished  for  and 
the  respondent  had  been  willing  to  give 
a  guarantee  that  the  means  resorted  to 
would  have  the  required  effect,  this  ought 
to  have  been  mentioned  in  the  agreement. 
But  ihere  is  an  entire  absence  from  the 
agreemeot  of  all  mention  or  allusion  to 


drainage.  It  cannot  be  shewn,  therefore 
(certainly  not  from  the  agreement),  that 
the  respondent  has  been  guilty  of  any 
breach,  unless  it  can  be  shewn  that  he 
onght  to  have  known  what  would  be 
requisite  for  a  wine  merchant's  business, 
and  also  that  he  failed  to  erect  a  place 
fit  for  snch  a  business ;  and  this  introduces 
the  second  branch  of  the  appellant's 
argument,  namely,  that  the  respondent 
did  know  the  purpose  for  which  the 
cellars  were  required,  and  that  he  onght 
to  have  made  them  fit  for  that  purpose 
and  fEuled  to  do  so. 

The  answer  to  this  is  that  the  cellars 
were  to  be  built  of  a  very  nnusual  depth, 
namely,  eight  feet,  six  inches,  and  the 
appellant  and  his  surveyors  knew  that  in 
that  locality  cellars  of  that  depth  could 
not  be  made  so  as  to  be  drained  by  any 
self-acting  power.  Moreover,  as  a  role, 
wine  cellars  are  not  drained,  and  it  is 
quite  a  qnestion  how  tax  it  is  good  to 
have  cellars  dry  for  storing  wine.  The 
respondent  built  the  cellars  to  the  order 
of  the  appellant,  given  by  him  with  full 
knowledge  of  the  locality.  Therefore 
the  respondent  has  done  all  that  he  onght 
to  have  done;  and  he  has  omitted  nothing 
which  it  would  have  been  better  that  he 
should  have  done.  And  the  conduct  of 
the  appellant  since  he  entered  on  the 
premises  precludes  him  firom  resisting  on 
that  ground  the  claim  for  specific  perform- 
ance. 

LoBD  Chelhsfobd.  —  [His  Lordship 
stated  the  nature  of  the  case,  and  the 
facts,  and  that  the  respondent  had  agreed 
that  the  cellars  should  be  fit  for  the 
occupation  of  the  appellant  in  his 
business  as  a  wine  merchant,  and 
after  reviewing  the  evidence  of  John 
Saunders,  Edward  Prieux,  (George  Bidley 
and  Pannot,  that  'the  cellars  were  not  fit 
for  that  business,  said] :  Upon  this  ground 
the  appellant  would  undoubtedly  have 
succeeded  in  resisting  the  specific  perform- 
ance of  the  agreement  before  the  Lord 
Chancellor  as  he  had  done  before  the 
Master  of  the  Bolls,  but  that  the  Lord 
Chancellor  held  that  the  appellant  by 
remaining  upon  the  premises,  andinsisting 
upon  the  performance  of  the  agreement, 
had  deprived  himself  of  the  defence  to 
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the  suit  which  he  would  otherwise  have 
had.  I  apprehend  that  npon  an  objection 
that  delay  has  taken  away  a  person's  right 
to  resist  a  suit  for  specific  performance, 
it  must  be  a  delay  under  such  circnm- 
Btances  as  to  amount  to  a  presumption  of 
acquiescence.  Now  it  appears  that  after 
taking  possession  the  appellant  was  con- 
tinually complaining  that  the  respondent 
had  not  performed  his  agreement. 

The  Lord  Chancellor  says  that  the 
appellant's  letter  of  the  30th  of  September, 
1868,  was  an  adhering  to  and  insisting 
on  the  agreement,  and  in  a  sense  this  is 
correct.  But  we  must  have  some  regard 
to  the  situation  in  which  the  appellant 
was  placed.  He  had  upwards  of  30,000 
bottles  of  wine  in  the  vaults.  The  incon- 
venience and  expense  of  stock  being 
removed  would  have  been  very  great,  and 
he  was  most  anxious  to  remain  and 
willing  to  do  so  if  the  respondent  would 
have  put  the  premises  in  a  proper  state. 
The  letter  of  the  30th  of  September  was 
intended  to  compel  the  respondent  to 
perform  his  agreement  by  the  appellant 
threatening  to  do  what  he  could  have  no 
right  to  do  under  the  agreement. 

Then,  although  from  September,  1 868, 
to  October,  1869,  there  was  a  pause  on  both 
sides,  yet,  as  Mr.  Kekewich  very  tersely 
observed,  quiescence  is  not  acquiescence. 
But  the  appellant  cannot  be  said  to  have 
been  entirely  passive,  as  he  continued  to 
pay  his  rent  under  protest.  This  was 
intended  to  warn  the  respondent  that  he 
must  not  consider  the  payment  of  the 
rent  as  a  submission  to  the  agreement. 
The  appellant  was  bound  to  pay  and 
could  have  been  compelled  to  pay  for 
the  use  and  occupation  of  the  premises, 
and  in  an  action  of  this  description  the 
rent  would  probably  have  been  taken  as 
the  measure  of  his  liability.  The  respon- 
dent by  his  conduct  might  well  have  led 
the  appellant  to  believe  that  the  question 
as  to  the  agreement  was  still  open.  He 
accepts  the  rent  paid  under  protest, 
without  objection.  He  never  pressed  for 
payment  of  the  100{.  originally  payable, 
and  he  did  not  insist  upon  the  return  of 
the  draft  lease  accepted,  so  that  on  delivery 
of  the  lease  the  other  1002.  might  become 
due. 

The   exercise  of   the  jurisdiction  of 


equity    as    to     enforcing    the    specific 
performance  of  agreements  is  not  matter 
of  right  in  the  party  seeking  relief  but  of 
discretion  in  the  Court ;  not  an  arbitrary 
or  capricious  discretion    but  one  to    be 
governed  as  far  as  possible  by  fixed  rules 
and  principles,  and   the  conduct   of  the 
party  applying  for  relief  is  always  an  im- 
portant element  for  consideration.     The 
respondent  firom  tirst  to  last  had  not  per- 
formed the   agreement  by  making  the 
vaults  fit  for  the  occupation  of  a  wine 
merchant.      Of  this  opinion  were  both 
the  Master  of  the  Rolls  and  the  Lord 
Chancellor.    He  has,  therefore,  no  merit 
in  himself  to  entitle  him  to  the  consider- 
ation of  the  Court.    His  claim  rests  en- 
tirely upon  the  assumed  acquiescence  of 
the  appellant.     The  appellant  took  pos- 
session before  all  the  works  were  done,  but 
he  did  so  upon  the  fiiith  that  they  would 
be  afterwards  completed  according  to  the 
agreement.      His    position    would   have 
been  difi'erent  if  he  had  waited  to  take 
possession  of  them  npon  the  assumption 
that  everything  had  been  completed  which 
the  respondent  was  bound  to  do.     If  the 
appellant,  without  ascertaining  for  him- 
self whether  this  was  so  or  not,  had  entered 
upon  the  premises,  and  had  placed  his 
wine  in  the  vaults,   and  had  kept  pos- 
session of  them  after  finding  out  that  the 
agreement   had  not  been  performed,  hia 
case  would   have    been    very    different. 
But  relying  upon  the  agreement  bein^ 
performed  on  the  respondent's  part  he  was 
placed  in  a  situation  in  which  he  was 
almost  under  duress  as  to  remaining  in 
the  premises.    He  held  on,  hoping  from 
time  to  time  that  something  would    be 
substituted  for  self-acting  drainage.     The 
respondent  admitted  his  obligation  to  do 
something  by  putting    up  a  catch-ptool 
and  pump  which  were  quite  insufficient 
to  keep  the  vaults  dry.    If  he  had  pat  np 
sufiicient  catch-pools  the  appellant  wonld 
only  have  been  too  glad  to  remain  in  the 
premises.     And  the  Lord  Chancellor  in 
his  decree  for  specific  performance  directs 
enquiry  whether  the  catch-pools  sug^gested 
on  behalf  of  the  appellant  were  necessarjr 
for    the    fit    occupation    of   the    cellar. 
Looking  to  the  fact  that  the  agreement 
has  never  been  performed  on  the  pari  of 
the  respondent  and  (hat  he  permitted  the 
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appellant  to  take  possession  under  the 
beUef  that  he  would  complete  what  was 
necessary  to  be  done,  which  he  has  not 
done,  and  having  regard  to  the  difficulties 
in  which  he  has  placed  the  appellant, 
which  made  him  anxions  to  quit  the 
premises  if  the  respondent  would  not 
render  them  fit  for  his  occnpation  ;  though 
the  appellant  may  have  delayed  too  long 
insisting  upon  his  extreme  right  to  aban- 
don the  agreement,  yet  the  respondent, 
never  having  from  first  to  last  performed 
his  part,  he  comes  before  a  Court  of 
Equity  with  no  merit  of  his  own  to  entitle 
him  to  relief;  and  assuming  that  there 
we&ults  on  both  sides,  the  appellant,  wbo 
is  npon  his  defence,  is  in  the  more  favour- 
i^Ie  position  of  the  two.  I  do  not  think, 
upon  tile  exercise  of  a  fair  and  just  dis- 
cretion, that  this  is  a  case  in  which  specific 
performance  ought  to  have  been  decreed. 

I  submit,  therefore,  that  the  decree  of 
the  Lord  Cluuicellor  ought  to  be  reversed. 
Bat  I  wonld  suggest  tiiat  the  Master  of 
the  Bolls,  in  dismiBsing  the  respondent's 
bill,  ought  not  to  have  dismissed  it  with 
costs,  I  wonld  therefore  suggest  that, 
raversing  the  decree  of  the  Lord  Chan- 
cellor, ihe  case  should  be  remitted  with  a 
declaration  that  the  respondent's  bill 
onriit  to  be  dismissed  without  costs. 

Lord  Colonsat  concurred. 

Lord  Caibns. — My  Lords,  the  decree 
in  this  case,  which  is  under  appeal,  has 
been  firamed,  I  have  no  doubt,  with  the 
most  scrupulous  desire  to  do  exact  justice 
between  ihe  parties ;  but  it  has  adopted 
a  form  which  appears  to  me  both  to  be 
nunsnal  in  cases  of  specific  performance 
and  to  be  attended  with  considerable 
danger.  The  decree  declares  that  the 
agreement  onght  to  be  specifically  per- 
formed, and  it  orders  the  defendant  to 
pay  the  costs  of  the  snit.  The  Lord 
Chancellor  at  the  same  time  expressed  an 
opinion  tliat  it  was  an  essential  part  of 
we  agreement  that  the  premises,  the 
(object  of  the  agreement,  should  be  fit 
hr  occupation  by  the  appellant,  and  di- 
ncted  the  enquiry  whether  the  catch-pools 
and  pomp  suggested  by  the  defendant's 
anrveyor  were  neces^hry  and  proper  for 
the  fit  occupation  by  him  of  the  premises, 
and  if  so,  what  compensation  ought  to  be 
made.    It  is  abundantly  clear  that  these 
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catchpools  and  pump  were  snggested  on 
behalf  of  the  appellant  at  a  very  early 
period,  also  that  they  were  revised  on  the 
part  of  the  respondent,  and  ihat  it  was 
only  after  that  reftisal  had  been  repeated 
more  than  once  that  the  appellant  claimed 
the  right  (I  do  not  at  present  speak  of 
Hke  question  of  delay)  to  relinquish  the 
premises  and  to  repudiate  the  agreement. 

If,  then,  on  taking  the  enquiry  which 
has  been  ordered,  it  should  be  found  that 
the  catehpools  and  pump  were  necessary 
for  the  fit  occnpation  of  the  premises  by 
the  appellant,  the  result  would  be  this: 
there  would  be  a  daim  made  by  the  de- 
fendant to  have  that  done  which  was 
found  necessary  for  the  proper  occupation 
of  the  premises,  there  would  be  a  refusal 
on  the  part  of  the  plaintiff  before  the 
suit  was  institated  to  do  that  which  was 
thus  found  to  be  necessary,  and  then  after 
the  plaintiff  had  in  consequence  relin- 
quished the  premises,  there  would  be  a 
decree  against  him  for  specific  perform- 
ance, and  that  with  costs. 

But  now  let  me  consider  the  fiusts  of 
the  case  as  &r  as  they  appear  to  me  to 
be  matoriaL  At  the  time  the  agreement 
was  entered  into,  the  cellars  were  not  con- 
structed, but  we  find  from  the  evidence 
of  the  respondent  himself  that,  having 
made  enquiry  at  the  Local  Board  of 
Health,  he  had  himself  become  aware  of 
what  depth  the  main  sewer  was,  and  that 
at  the  depth  at  which  it  was  proposed  to 
construct  the  cellars  the  floor  of  the 
cellars  would  be  below  the  level  of  the 
sewer,  and  he  must  consequently  have 
known  that  no  self-acting  plan  of  drain- 
age oonld  be  put  into  operation  in  those 
cellars. 

In  that  state  of  things  the  defendant 
in  this  suit,  the  present  appellant,  in  hia 
evidence,  says  uiat  this  was  the  state- 
ment made  to  him,  and  upon  this  part  of 
his  evidence  I  ought  to  observe  that  the 
defendant  has  not  been  cross-examined. 
[His  Lordship  here  read  from  the  evi- 
dence of  the  plaintiff  and  of  Mr.  Bartlett, 
his  solicitor,  before  set  out,  also  the  evi- 
dence of  the  respondent  denying  that  the 
appellant  had  pressed  upon  him  the  neces- 
sity of  making  the  oel^rs  dry,  and  oon- 
lanned :  ]  Upon  this  balance  of  testimony 
(without  resorting  to  the  role  which  used 
2E 
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to  obtain  in  the  Goort  of  Chaooery,  that 
great  and  unnsaal  weight  should  be  given 
in  a  sait  for  specific  performance  to  the 
oath  of  the  defendant),  and  seeing  tdat 
the  contradiction  by  the  respondent 
dwindles  down,  on  his  cross-examination, 
to  his  not  i-eooUecting  saying  anything  at 
the  interview  with  Mr.  Bartlett  about 
keeping  the  cellars  dry,  while  the  state- 
ment of  the  appellant  and  of  Mr.  Bartlett 
the  other  way  is  positive ;  seeing  too  that 
the  statement  of  the  respondent,  that  the 
idea  of  having  concrete  on  the  walls  was 
his  own,  and  was  never  mentioned  by  the 
appellant  at  all,  and  that  he  pnt  it  into 
the  agreement  for  his  own  sake  in  order 
that,  there  being  concrete  below,  he  might 
have  his  own  dry  stores  in  a  proper  con- 
dition above,  is  one  that  I  cannot  accept, 
because  if  he  had  been  building  only  for  his 
own  sake  he  could  have  used  the  concrete 
perfectly  well  without  stipulating  for  it 
m  the  agreement,  I  arrive  at  the  conclu- 
sion that  the  representation  was  made,  as 
stated  by  the  appellant  and  by  his  solici- 
tor Mr.  Bartlett. 

I  quite  agree  that  this  representation 
was  not  a  goarantee.  It  was  not  intro- 
dnced  into  the  agreement  on  the  face  of 
it,  and  the  resnlt  of  that  is  that,  in  all 
probability,  the  appellant  could  not  sue 
in  a  Court  of  law  for  a  breach  of  any 
such  guarantee  or  undertaking,  and  very 
probably  he  could  not  maintain  a  suit  in 
a  Court  of  Equity  to  cancel  the  agree- 
ment on  the  ground  of  misrepresentation. 
At  the  same  time,  if  the  representation 
was  made,  and  if  the  agreement  would 
not  have  been  made,  if  the  representation 
had  not  been  made,  it  appears  to  me  upon 
all  the  authorities,  that  that  is  a  perfectly 
good  defence  in  a  suit  for  specific  perform- 
ance, if  it  is  proved  in  point  of  fact  that 
the  representation  so  made  has  not  been 
fhlfiUed. 

That  brings  me  to  the  next  question, 
namely,  were  the  cellars,  in  point  of  fact, 
wet  ?  That  question  may  be  dealt  with 
veiy  shortly,  because  I  observe  that  the 
Master  of  uie  BoUs  pronounced  an  un- 
hesitating opinion  upon  the  subject,  and 
the  Lord  Chancellor  stated  what  appears 
to  me  to  sum  up  entirely  this  part  of  the 
case.  "  I  also  hold,  so  &r,  with  the  de- 
fendant, that  a  place  which  is  constantly 


damp  and  submerged  in  irate" — 
to  six  inches  in  water  in  some  oi 
on  the  floor — would  not  be  a  fit 
a  wine  merchant's  cellar.  I  do  i 
we  need  go  much  into  the  evide 
that,  and  I  shall  not  comment 
Certain  people  have  been  brough 
to  shew  that  to  a  certain  peoolii 
wines  it  did  not  signify ;  other 
have  been  called  to  prove  that 
wines  it  did  signify  a  great  des 
apprehend  this  Coart  would  i 
that  a  place  which  was  liable  t 
merged  in  water  to  the  extei 
inches  would  be  a  fit  place  for  o 
as  a  wine  cellar." 

I  have  marked  the  evidence 
subject  of  Bidley,  of  Pannot, 
and    of   Fenwick,   all  wine    n 
They  speak  to  the  condition 
they  found  the  cellars,  and  theii 
is  not  contradicted,  and  they  are 
examined  upon  it.     But  I  will 
ask  your  Lordships  to  observi 
dence  on  cross-examination  of 
named  Chapman,  one  of  the 
for  the  respondent  himself, 
says  that  he  went  over  the  o 
Mr.  Bartlett  and  another  gentl( 
walked    with    them,   holding 
Water  was  not  at  that  time  si 
the  floor  of  the  cellar,  except  a 
em    end.     I  lit  ihs  gas,  and 
Mr.  Bartlett  the  water   trick 
the  walls.     I  remember  telling 
lett  that  the  inner  cellar  was  a 
but    not    that  the  water   was 
under  the  bins  in  the  &ont  cell 
remember  Mr,  Bartlett  saying  i 
you  sure  it  is  not  wine  ?    He  z 
said  so,  but  I  do  not  remembe 
being  then  said  as  to  the  wate 
under  the  bins  in  the   front 
inner  cellar.     The    catohpit 
been  emptied  twice  a  day  that 
I  cannot  say  what  is  the  size  oi 
pipe.     On  two  occasions  we  '. 
boards  down   into  the    oeUai 
upon."     That  is  the  evidence  : 
witness  for  the  respondent  bin 

In  addition  to  this,  I  will  oi 
upon  what  was  suggested  inarg^ 
that  some  of  this  wet  was  to  be 
to  the  fact  that  the  appellant 
the  concrete  by  letting  down  e 
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partitioiis  for  bins  into  the  floor.  I  do 
not  think  that  that  explains  the  evidence 
which  I  have  read.     It  clearly  would  not 

3 lain  the  water  trickling  down  the 
Is,  and  moreoTer,  there  is  not  one  wit- 
ness who  says  that  breaking  the  concrete 
for  the  purpose  of  letting  down  that  which 
might  operate  as  a  ping  into  it  would 
itself  allow  ihe  water  to  come  into  the 
cellar.  But  I  go  further  than  that, 
and  say  that  it  most  have  been  perfectly 
well  known  to  the  respondent  that  if  these 
premiaes  were  to  be  used  as  cellars  and 
bins  fixed  in  them,  it  would  be  abso- 
htely  impossible  to  fix  the  bins  in  any 
way  without  in  a  greater  or  less  degree 
pimctoring  the  floor,  and  of  course  punc- 
turing the  concrete  on  the  floor. 

That  being  so,  the  representation  being 
80ch  as  I  have  mentioned,  and  facts  as  to 
the  cellars  being  such  as  proved  by  the 
evidence,  it  appears  to  me  that  there  would 
be  entirely  an  end  of  the  case  as  to  spe- 
cific perronnanoe,  unless  the  right  to 
object  has  been  given  up  by  the  appellant. 
That  it  was  given  up  by  taking  possession 
is  oat  of  the  case.  Possession  was  taken 
before  the  time  appointed  for  the  com- 
pletion of  the  works,  at  a  time  when  the 
woiks  were  clearly  incomplete.  And  with- 
out entering  upon  the  question  whether 
liie  words  that  are  stated  by  the  appellant 
were  actoally  used,  viz.,  that  he  took 
possession  without  prejudice  to  his  rights 
under  the  agreement,  the  law  would  im- 
ply that  incident  to  his  taking  possession 
oom  the  mere  fitct  that  he  took  possession 
before  the  works  were  at  an  end.  Clearly 
nothing  was  settled,  nothing  was  accepted 
before  the  month  of  AprO,  1868.  The 
Sf^iellant  says  that  the  want  of  drainage 
was  objected  to  by  his  stinreyor  in  Janu- 
try  of  that  year.  The  respondent  denies 
this ;  bat  he  admits  that  in  the  month  of 
A^iril,  when  the  rent  was  first  asked  for, 
aod  thenceforward,  till  the  appellant 
finally  left  the  premises,  it  cannot  be 
denied  that  objection  was  continually 
being  made  by  or  on  behalf  of  the  appel- 
lant as  to  the  state  of  the  premises.  It  is 
admitted  also  that  the  appellant  always 
paid  his  rent  under  protest,  by  which  is 
meant,  I  take  it,  that  the  person  so  paying 
indioatee  that  he  pays  the  rent  for  the  use 
and  oooapaiion  of  ibe  premises,  not  as 


recognising  the  validity  or  binding  cha- 
racter of  the  agreement,  and  it  i^  also 
admitted  that  nevertheless,  and  notwith- 
standing that  the  rent  was  always  paid 
under  protest,  the  respondent  never  asked 
for  the  return  of  the  draft  lease  nor  for 
the  payment  of  the  100?. 

But  then  a  great  deal  of  reliance  was 
placed  on  the  letters  firom  the  appellant 
of  the  7th  of  July  and  the  30th  of  Sep- 
tember, 1868.  [His  Lordship  here  read 
those  letters,  and  continued.]  It  is  quite 
true  that  the  appellant  said  m  this  letter 
that  he  would  do  the  work  and  sue  for 
damages.  I  do  not  at  all-  hold  him  to  be 
concluded  by  that.  I  apprehend  that  he 
was  perfectly  free  a  week  after  that  letter, 
as  he  was  fi:«e  a  week  before,  to  maintain  and 
hold  this  position  on  the  non-performance 
of  the  agreement,  and  to  say  that,  although 
he  had  used  the  threat  of  doing  the  work 
and  suing  for  damages,  he  was  not  bound 
to  pursue  that  course,  but  was  at  liberty 
to  repudiate  the  agreement  in  toto. 

We  then  come  to  the  only  part  of  the 
case  which  appears  to  me  to  present  any 
difficulty.  IVom  that  time,  tiie  30th  of 
September,  1868,  till  about  a  year  after- 
wiuds,  there  occurred  nothing,  except  the 
payment  of  the  rent  when  it  became  due 
m  the  following  year  under  protest. 
During  the  whole  of  that  time  the  appel- 
lant took  no  farther  steps.  But  during 
the  whole  of  that  time  the  respondent 
likewise  took  no  further  steps.  He  took 
no  steps  to  have  the  draft  lease  returned 
to  him  for  the  purpose  of  execution.  He 
took  no  stops  to  demand  or  require  the 
payment  of  the  lOOZ.  which  remained  due 
under  the  agreement.  There  is  no  doubt 
that  there  is  this  delay  on  both  sides,  bat 
the  question  is,  i^ainst  whom  does  the 
delay  operate  most  severely?  In  my 
opinion  clearly  against  the  respondent. 
The  appellant  had  a  perfect  right  to  say, 
"  As  long  as  I  am  allowed  to  do  it,  I  will 
oontinae  here,  notholding  under  the  agree- 
ment, but  holding  either  as  tenant  at  will 
or  tenant  from  year  to  year.  I  will  pay 
my  rent  for  use  and  occupation  from  time 
to  time  as  it  is  demanded,  but  I  will  keep 
up  my  protest  that  I  do  it^  not  admit- 
ting the  validity  of  the  agreement."  But 
the  respondent  had  the  matter  entirely  in 
his  own  hands.     If  he  was  dissatisfied 
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with  the  state  of  things,  if  he  was  dis- 
satisfied with  having  a  tenant  ia  that 
equivocal  position,  if  he  wished  to  have  it 
decided  once  and  for  all  that  the  appel- 
lant was  there  under  the  agreement,  and 
not  holding  upon  terms  of  use  and  occu- 
pation, he  had  nothing  to  do  bat  to  insist 
upon  the  return  of  the  draft  lease  and 
the  payment  of  the  money,  and  in  de&ult 
of  that  demand  being  complied  with,  to 
have  instituted  at  that  time  his  suit  for 
specific  performance,  if  he  was  in  a  con- 
dition to  maintain  it.  He  thought  fit  not 
to  do  so ;  and  I  am  of  opinion  that  the 
delay  which  accrued  at  that  time  operates 
most  severely  against  him. 

Although  agreeing  that  there  has  been 
a  delay,  yet  I  hold  that  at  the  commence- 
ment of  that  delay,  the  appellant  clearly 
had  a  right  to  repudiate  the  agreement 
and  throw  up  the  premises,  and  I  am  of 
opinion  that  he  did  not  lose  that  right  by 
remaining  on  the  premises,  and  paying 
his  rent  with  the  protests  to  which  I  have 
referred.  The  delay  from  that  time  on- 
vrards  was  more  peculiarly  the  delay  of 
the  respondent,  and  the  respondent,  as  it 
appears  to  me,  cannot  obtain  a  right  to 
specific  performance  grounded  upon  the 
delay  of  the  appellant,  when  he  clearly 
would  not  have  had  that  right  at  the 
commencement  of  the  period  which  is 
called  the  period  of  delay. 

The  only  alteration  that  I  should  have 
thought  ought  to  hare  been  made  in  the 
decree  of  the  Master  of  the  Bolls  would 
be  this,  viz.,  that  inasmuch  as  the  delay 
which  occurred  was  chargeable,  though 
in  difierent  proportions,  to  Doth  parties,  I 
should  have  thought  that  the  more  usual 
course  would  have  been  to  dismiss  the 
bill  for  specific  performance  without  costs, 
and  I  think  your  Lordships  would  act 
rightly  in  making  that  alteration  in  the 
decree  of  the  Master  of  the  Bolls. 

Decree  appealed  from  reversed,  and  the 
case  remitted  to  the  Ootart  of  Chan- 
cery with  a  declaration  that  the  hiU 
ought  to  he  dismissed  vriihmt  costs. 

Solidton — Messrs.  Kicholsoit  &  Herbert,  for  sp- 
peUant ;  Hr.  Joaeph  Needham,  for  respondent. 


} 


Bacon,  V.O. 

1873.       >        flews  v.  baeeb. 
July  31 

Articles  of  Partnership  —  ArbUration 
Clause — Common  Law  Procedure  Act,  1854 
(17  $•  18  Vict.  c.  125),  8. 11. 

In  this  case  two  partners  game  to  a  third 
partner  a  notice  of  dissoUitum  of  partner- 
ship, which  alleged  breaches  of  the  partner- 
ship articles.  The  articles  provided  that 
any  dispute  or  difference  of  opinion  between 
the  partners  should  be  referred  to  arbiira- 
tion.  The  two  partners  filed  their  bill  for 
dissolution,  and  on  the  same  day  the  third 
partner  gave  notice  that  he  required  all  the 
matters  in  dispute  to  be  submitted  to  arbi- 
tration : — Held,  on  the  motion  of  the  third 
partner,  that  he  was  entitled  to  an  order 
staying  proceedings  in  the  suU,  and  to  have 
the  matters  in  dispute  referred  to  arbitra- 
tion. 

The  plaintiff  in  thissuit  andthedefend- 
ant  were  partners,  and  the  bill  was  filed 
to  obtain  a  dissolution  of  the  partnership. 
The  defendant  did  not  answer,  bat  now 
moved  to  have  all  the  proceedings  in  the 
suit  stayed,  in  order  tluit  the  matters  in 
dispute  might  be  submitted  to  arbitration 
pursuant  to  the  Common  Law  Procedure 
Act,  1864,  s.  11. 

In  July,  1868,  articles  of  partnership 
were  executed  between  Messrs.  Lawranoe, 
PlewB  &  Boyer,  solicitors,  and  the  de- 
fendant. Baker,  under  which  Baker  on 
payment  of  5,0002.  became  entitled  to 
two-eighteenths  of  tiie  profits  of  the  busi- 
ness. Subsequently,  on  the  death  of  Law- 
ranee,  in  1871,  Baker  became  entitled  to 
two-elevenths  of  the  business. 

Amongst  the  articles  of  partnership  it 
was  provided  as  follows — 

Art.  17.  That  "the  partners  respec- 
tively shall  from  time  to  time  during  the 
continuance  of  the  partnership  outer  into 
proper  books  to  be  provided  for  that  par- 
pose,  a  true,  plain  and  Ml  account  of  all 
business  done,  and  of  all  moneys  which 
shall  be  received  or  paid  on  account  of 
debts  due  to  and  from  the  partnership 
and  of  all  such  other  matters,  transactions 
and  things  whatsoever  as  ought  to  be 
entered  in  the  usual  and  regular  coarse 
of  business  of  attorneys  and  solidtors, 
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with  saoh  dromnstanoes  of  namee,  dates, 
times  and  places  as  may  be  necessary  to 
explain  the  same,  and  to  enable  bills  of 
costs  to  be  made  oat  therefrom  at  any 
time." 

Art  25.  That  if  any  of  the  partners 
should  wilfiolly  neglect  or  refuse  to  keep 
proper  and  just  accounts  or  to  make 
proper  entries  of  all  business  done,  then 
and  in  certain  other  cases  mentioned, 
"  ihe  others  or  either  of  the  other  partners, 
if  tiiey  or  he  shall  think  fit>  shall  be  at 
Uberty  to  dissolve  the  partnership  by 
giving  to  the  partner  who  shall  so 
offend  in  any  of  the  particulars  aforesaid," 
and  in  manner  therein  mentioned,  "a 
notice  in  writing  declaring  the  partner- 
ship to  be  dissolved  and  determined,  and 
tiie  partnership  shall  from  the  time  of 
giving  such  notice"  absolutely  cease  and 
deteraiine. 

Art.  30.  That  "if  at  any  time  here> 
after  any  dispute  or  difference  of  opinion 
shall  arise  between  the  partners,"  .... 
"  relative  to  any  cause,  matter  or  thing 
herein  contained,  or  to  the  conduct  of 
any  of  the  partners,  or  upon  any  other 
point  whatsoever,  the  same  shall  be  re- 
fiBrred  to  the  arbitration  of  two  indif- 
ferent persons,"  to  be  named  as  therein 
mentioned  with  an  umpire  in  case  the 
partners  differed.  And  the  partners 
agreed  to  obey  the  award  in  all  things, 
and  that  the  submission  should  be  made 
a  rule  of  the  Court  of  Queen's  Bench,  and 
"that  if  any  action,  suit  or  other  pro- 
ceeding be  commenced  by  any  of  the 
partners  against  the  others  or  other  of 
them,  who  shall  have  made  such  request 
for  a  reference  as  aforesaid,  such  request 
may  be  pleaded  in  bar  to  any  such  suit^ 
action  or  proceeding." 

The  bill  alleg^  that  the  defendant 
had  neglected  to  make  proper  entries  of 
bnsineea  transacted  by  him  daring  the 
years  1869  and  1870,  in  accordance  with 
article  17  ;  that  remonstrances  had  been 
made  by  tiie  other  partners,  but  had  not 
been  attended  to  by  the  defendant. 
Finally,  on  the  17th  of  June,  1873,  Hews 
and  Boyer,  two  oat  of  the  three  surviving 
partners,  Lawrance  being  then  dead,  gave 
the  defendant.  Baker,  notice  in  writing 
that  t^  partnership  would  be  dissolved 
SB  from  wait  day.    The  defendant  denied 


the  alleged  irregularities,  and  refused  to 
admit  the  validity  of  the  notice  of  dis« 
solution,  and  offered  to  submit  the  matter 
to  arbitration.  This  offer  was  refosed  by 
the  plaintiffs,  who,  on  the  1st  of  Joly, 
filed  their  bill  praying  for  a  dissolution, 
that  the  accounts  might  be  taken,  and  for 
a  receiver.  On  the  same  day  the  defend- 
ant served  the  plaintiffs  with  formal 
notice  that  he  considered  the  notice  of 
dissolution  invalid,  and  that  he  required 
all  matters  in  dispute  to  be  sabmitted  to 
arbitration.  He  now  moved  to  stay  all 
proceedings  in  the  suit. 
'  Mr.  Amphlett  and  Mr.  Marten,  for  the 
motion. — The  defendant  is  clearly  entitled 
to  have  the  case  sent  to  arbitration  instead 
of  having  it  brought  into  Court — 

Common  Law  Procedure  Act,  1854, 

8.11; 
WiUegford  v.  Watson,  42  Law  J.  Rep. 
(n.s.)  Chanc.  447  ;  s.  c.  Law  Bep. 
8  Chanc.  473. 
There  is  no  reason  why  the  arbitration 
provision  should  not  be  enforced — 

Wickham  v.   Harding,    28   Law  J. 
Rep.  (n.s.)  Exch.  215. 
This  section  has  fi:«qaently  been  acted 
upon  at  Common  Law — 

Bandegger  v.  Hohnea,  Law  Rep.  1 
,  O.P.  679; 
SeUgnumn  v.  Le  BoutUUer,  Law  Rep. 

1  C.P.  681 ; 
BusseU  T.  PeUegrmi,  6  E.  &  B.  1020 ; 
B.  c.  26  Law  J.  Rep.  (n.s.)  Q.B. 
76; 
and  in  equity  in  the  case  of 

Willesford  ▼.  Watson  («W  supra). 
The  case  of 

Witt  v.  Oorcoran,  6  Notes  of  Cases, 
133 ;  s.  c.  Law  Rep.  8  Chanc.  476  n. 
was  decided  on  its  own  particular  oiroom- 
stances. 

The  notice  of  dissolution  was  invalid — 
Allhmen  v.  Borries,  15  W.  R.  739, 
it  would  have  been^so  even  had  there  been 
a  clause  in  the  articles  giving  a  power  of 
expulsion — 

Blisset  V.  Daniel,  10  Har«,  493. 
-The  alleged  irregularities  so  far  as  they 
are  true  occurred  &om  pressure  of  busi- 
ness and  were  not  sufficient  to  justify  the 
notice  of  dissolution  given. 

ilfr.  Loeock  Webb  {Mr.  Kay  with  him). 
— ^An  arbitrator  if  appointed  would  not 
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have  under  the  articles  any  authority  to 
decide  on  the  validity  of  the  notice  of  dis- 
solution. 

Section  11  referred  to  does  not  ap- 
ply  to  a  case  where  the  terms  of  the 
articles  of  partnership  have  not  heen 
complied  with — 

Cook  V.  Oatchpole,  34  Law  J.  Rep. 
(k.s.)  Chanc.  60. 
The  ordinary  jurisdiction  of  the  Court 
is  not  ousted  by  the  arbitration  clause — 
Cooke  V.  Coolie,  36  Law  J.  Bep.  (n.s.) 
Chanc.  48  ;  s.  c.  Law   Bep.  4  Eq. 
77; 
Witt  T.  Corcoran  («W  supra). 
The  irregpnlarities  of  the  defendant  in 
his  conduct  of  the  business    amounted 
clearly  to  a  breach  of  the  articles,  and 
this  was  sufficient  to  justify  our  giving  a 
notice  of  dissolution. 

Baoom,  V.C. — The  Common  Law  Pro- 
cedure Act,  1854,  s.  11,  has  been  the 
subject  of  repeated  decisions,'  and  none 
more  pointed  than  that  of  WiUesford  v. 
Watson  {ubi  su,jpra),  not  that  I  think 
the  Act  of  Parliament  contains  any- 
thing ambiguous  in  its  terms  or  ques- 
tionable in  its  policy,  because  both  of 
them,  in  my  opinion,  are  perfectly  dis- 
tinct. When  this  Act  of  Parliament  was 
passed  it  was  thought  that  when  parties 
who  were  competent  had  entered  into  a 
deliberate  agreement  that  their  differences 
should  be  referred  to  arbitration,  they 
ought  to  be  bound  by  the  bargain  they 
had  entered  into,  and  should  not  appeal  to 
any  other  tribunal  than  that  which  they 
had  themselves  chosen  for  the  purpose  of 
settling  their  differences,  la.  Witt  v. 
Corcoran  (ubi  »upra),  as  tar  as  I  recollect 
it,  there  had  been  quarrels  between  the 
partners  ;  one  of  them  chose  to  say  the 
partnership  was  dissolved,  and  was  adver- 
tising that  fact  extensively;  the  other 
partner,  who  denied  that  there  had  been 
any  such  dissolution,  Sind  who  felt  that 
his  trade  was  being  injured  and  his  pro- 
perty affected  by  the  conduct  of  the 
defendant,  filed  his  bill  to  restrain  the 
publication  and  circulation  of  those  ad- 
vertisements and  thereupon  the  defendant 
bethought  himself  that  by  giving  notice 
of  arbitration  he  would  stop  the  proceed- 
ing in  that  cause.    He  tried  it,  anid  iu  my 


judgment  he  fiuled,  and  1  restrained  him 
from  making  in  that  suit  an  unjust  use 
against  his  partner  of  the  Common  Law 
Procedure  Act.     My  beUef  is,  that  that 
decision  was  perfectly  right,  and  in  no 
way  conflicting  with  WiUesford  v.  Watson 
(ud  sxvpra).     In  this  case,  a  partnership 
having  been  established,  one  of  the  stipu- 
lations was  that  if  at  any  time  thereafter 
any  dispute  or  difl'erence  of  opinion  should 
arise  relative  to  any  clause,  matter  or 
thing  therein  contained,  or  to  the  conduct 
of  any  of  the  partners,  or  upon  any  other 
point  whatsoever,   the  same  should  be 
referred.    Then  clause  17  provides,  that 
the  partners  shall  respectively  ftova,  time 
to  time  during  the   continuance  of  the 
partnership  enter  into  proper  books  to  be 
provided  for  that  purpose  a  true,  plain 
and  foil  account  of  all  business  done,  and 
so  on.    Upon  that  a  dispute  and  differ- 
ence arise  between  the    parties.      The 
plaintifii  allege  that  the  defendant  has 
neglected  his  duty  as  a  partner,  and  then, 
under  another  clause,  they  say  that  the 
right  has  accrued  to  them  to  put  an  end 
to  the  partnership  by  reason  of  his  con- 
duct, and  by  reason  of  his  not  having 
faithfully  performed  the  17th  clause  of 
the  partnership  articles.     Nothing  can 
come  more    plainly,    in  my  judgment, 
within  the  terms  of  the  stipulation  as  to 
arbitration,  and  the  terms  of  the  Act  of 
Parliament  which  provides  for  what  shall 
be  the  consequences  of  an  agreement  to 
refer.    I  have  listened  for  hours  together 
to  statements  on  the  part  of  the  plaintiffs 
and  answers  on  the  part  of  the  defendant 
as  to  his  alleged  infnngement  of  the  17th 
clause.    The  plaintiffs  say  that  he  has  in- 
fringed it ;  he  denies  that  he  has  done  so. 
I  will  not  go  into  this  matter.     If  I  did 
there  would  be  a  good  deal  to  say,  perhaps, 
on  both  sides.     I  find  that  there  has  been 
no  great  inconvenience  sustained  by  this 
partnership  by  reason  of  the  defendant's 
alleged  misconduct ;  nevertheless,  he  may 
have  brought  himself  within  the  terms  of 
thel7th  clause,  and  whether  he  has  or  not  I 
have  not  to  decide,  but  that  will  be  settled 
by  arbitration.     On  the  17th  of  June, 
notice  is  given  by  the  plaintifis  to  deter- 
mine the  partnership ;  that  notice  is  dis- 
puted the  moment  it  is  g^ven,  and  has 
been  disputed  &om  that  time  to  this  by 
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tin  defendant,  and  over  and  over  again 
&ere  is  abnndant  proof  in  the  evidence 
that  the  defendant  had  never  acqniesced  in 
that  notice  for  dissolntion,  he  has  always 
protested  against  it,  has  always  insisted 
that  whatever  was  done  by  or  between 
himself  and  his  partners  was  done  nnder 
protest  by  him  and  upon  an  assurance, 
not  contradicted,  that  all  that  took  place 
shonld  be  without  prejudice.  The  defend- 
ant, in  my  opinion,  has  brought  himself 
within  the  protection  of  the  Common 
Law  Procedure  Act,  which  by  this 
sotioe  of  motion  he  seeks  to  invoke,  and 
he  is  entitled  to  have  these  matters  of 
difference  between  himself  and  his  part- 
ners, the  matters  of  conduct,  their  ground 
of  complaint  under  the  17th  clause,  or 
any  other  clause,  now  referred  in  the 
terms  of  the  statute. 

The  defendant  not  objecting,  the  plain- 
tiff, Plews,  the  senior  partner,  would  be 
appointed  receiver.  All  further  proceed- 
ings in  the  suit  to  be  stayed,  except  for  the 
purpose  of  giving  effect  to  the  order  ap- 
pointing the  receiver,  with  liberty  to 
•piJy. 


Solieiton — ISemn.  Lawiance,  Plews  &  Boyer,  for 
tlie  {Jaintifb ;  Messrs.  Lake  &  Co.,  for  the  de- 


'■} 


Be 


STBAUTON      IHON 
STEEL   COHPAKT. 


AND 


Bacoh,  V.C 

1873 

July  26 

Companies  Act,  1862,  ts.  22  and  35 — 
Companies  Act,  1867,  ».  26 — Begistration 
of  Trantfert  —  Distribution  of  Shares  for 
Voting  Purposes. 

Where  there  is  no  reason  to  the  contrary 
under  the  articles  of  astoeiation  of  a  com- 
jKMy,  it  is  the  duty  of  directors  to  receive 
cmd  register  transfers  at  once,  and  this, 
although  the  object  of  the  transfers  is  to 
distribute  the  shares  and  so  to  obtain  a 
larger  number  of  votes,  and  command  greater 
M^««n«6  at  a  meeting  of  shareholders  aU 
ready  summoned. 

This  was  a  motion  on  behalf  of  the 
CrMit    Foncier   of  England,   Limited, 


made  by  special  leave,  to  compel  the 
registration  of  nine  transfers  of  shso^s 
in  the  Stranton  Iron  and  Steel  Company, 
Limited. 

Among  the  articles  of  association  of 
the  Stranton  Company  were  the  follow* 
ing— 

"  19.  The  directors  may  decline  to  re- 
gister any  transfer  of  shso^s  made  by  a 
member  who  is  indebted  to  the  company, 
or,  in  case  of  shares  not  fully  paid  up,  to 
a  transferee  of  whom  they  do  not  ap- 
prove." 

"55.  Every  member  shall  have  one 
vote  for  every  share  held  by  him  up  to 
100,  one  for  every  five  shares  in  the  next 
100,  and  one  for  every  ten  shares  after 
200." 

The  Credit  Foncier  Company  were  credi- 
tors of  the  Stranton  Company  for  19,0001. 
This  amount  was  secured  by  debentures 
which  wore  not  yet  due.  They  also  held 
1,000  fully  paid  up  shares  in  the  company. 
They  were  not  indebted  to  the  company. 

On  the  16th  of  Jnl^,  1873,  the  Stranton 
Company  issued  notices  of  an  extraordi- 
nary general  meeting  of  the  company  to 
be  held  on  the  28th  of  July ;  the  notice 
also  stated  that  at  the  meeting  resolutions 
would  be  proposed  for  voluntarily  wind- 
ing up  the  company,  and  for  appointing 
liqui^tors. 

The  Credit  Foncier,  in  order  to  obtain 
greater  voting  power  at  the  meeting,  on 
the  23rd  of  July  executed  nine  transfers 
of  100  shares  each  to  nine  persons  who 
were  clerks  in  the  employ  <^  the  Cr^t 
Foncier.  On  the  same  day  these  deeds 
were  left  at  the  company's  office  for  re- 
gistration, but  the  secretery  declined  to 
register  the  transfers.  Accordingly  the 
Credit  Foncier  on  the  26th  of  July,  two 
days  before  the  meeting  was  to  be  held, 
applied  by  motion  to  the  Court  for  an 
order  to  register  the  transfers. 

Mr.  Kay  and  Mr.  Jaekson,  for  the  Cr^t 
Foncier  Company. — We  are  entitled  to 
transfer  our  shares  ex  debito  justitice — 
Companies  Act,  1862,  s.  22 ; 
Weston's  Case,  37  Law  J.  Rep.  (h.s.) 
Chanc.   559;    s.  c.   38  ibid.  49; 
s.  c.  Law  Bep.  6  Eq.  238 ;  ibid. 
4  Chanc.  20 ; 
We  are  entitled  also  to  distribute  them 
BO  as  to  increase  our  voting  powers- 
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Fraser  v.  Whalley,  2  Hem.  &  M.  10. 
We  are  right  in  applying  to  the  Court 
by  motion — 

Companies  Act,  1862,  s.  35  ; 
Penney' s  Case,  42  Law  J.  Rep.  (n.s.) 
Chanc.  183 ;  s.  c.  Law  Bep.  8  Chanc. 
446. 
The  transfers  mnst  be  registered  at  the 
request  of  either  transferor  or    trans' 
feree — 

Companies  Act,  1867,  s.  26. 
Mr.  Stcanston,  for  <he  company. — It  is 
inequitable  that  the  Cr^t  Foncier  should 
by  this  means  evade  clause  55  in  the 
articles  and  obtain  absolute  control  over 
the  meeting. 

The  35th  section  was  only  intended  to 
apply  in  a  case  of  unnecessary  delay  in 
registering,  but  here  there  has  been  none. 
Under  this  section  it  is  entirely  in  the 
discretion  of  the  Court  to  decide  on  the 
merits  whether  it  will  exercise  its  powers 
and  interfere — 

Parker's  Case,  Law  Bep.  2  Chanc. 

685; 
Simpson's    Case,    39   Law    J.    Rep. 
(n.8.)  Chanc.  41 ;  s.  c.  Law  Rep. 
9  Eq.  91. 
.  The  parties  should  be  allowed  to  remain 
in  statu  quo  untO  a  bOl  has  been  filed  and 
the  matter  brought  forward  in  a  more 
regular  manner. 

Bacon,  V.C. — In  my  opinion  I  cannot 
refuse  to  make  the  order  which  is  asked. 
The  applicants  are  the  owners  of  shares, 
a  class  of  property  of  which  one  of  the 
incidents  is  a  right  to  transfer,  a  right 
to  make  a  present  and  complete  transfer. 
It  is  the  duty  of  the  directors  to  re- 
ceive  and  register  the  transfer  (except 
in  the  cases  which  have  been  referred  to 
in  this  particular  instance,  and  which  do 
not  occur  here),  or  to  furnish  some  reason 
for  refusing  to  transfer. 

Now,  has  the  secretaiy  of  the  company 
in  this  case  done  his  duty  P  No  g^nnd 
whatever  has  been  assigned  which  will 
exoase  non-registration,  except  a  desire 
to  exclude  the  applicants  from  the  exer- 
cise of  that  which  is  their  plain  legal 
right. 

I  fully  adopt  the  rule  that  was  laid 
down  in  Em  parte  Paxker  (itit  tfupra). 
I  quite  agree  that  I  am  not  bound  to 


follow  conunon  law  rules  exdnsirely,  and 
that  the  effect  of  the  35th  clause  is  to 
admit  equitable  principles  into  the  de- 
cision of  questions  arising  under  it.  But 
where  is  there  any  plausible  justification 
for  directors  Ba3ring  that  they  will  not 
register,  on  the  ground  that  the  result  of 
the  re^tration  will  be  to  control  the 
resolutions  which  are  to  be  proposed  at 
the  meeting  on  Monday  next,  one  of  which 
is  that  this  company  is  to  be  wound  up, 
and  that  upon  the  affidavit  of  the  secre> 
taxj,  who  swears  that  the  company  is 
perfectly  solvent  P  If  that  be  true,  what 
pretence  is  there  for  summoning  this 
meeting  at  all  P  Lito  that,  however,  I 
do  not  propose  to  enter.  No  suggestion 
has  been  or  could  be  made  why  these 
transfers  should  not  be  registered;  but, 
adopting  Mr.  Swanston's  own  phrase,  if 
I  am  at  liberty  to  do  so,  that  it  is  my 
duty  to  keep  things  in  statu  quo,  I  think 
that  if  I  were  not  to  enforce  ^e  registra- 
tion of  these  transfers,  I  should  certainly 
be  altering  the  status  in  quo  of  this  com- 
pany. 

I  must,  therefore,  grant  the  application 
to  have  these  shares  presently  registered 
before  the  meeting  of  Monday  next. 


SoIicitoTS — ^Messrs.  Van  Sandan  &  Camming, 
agenU  for  Hr.  J.  T.  Belk,  Middlesbrough,  and 
Hessra.  Mackenzie,  Trinder  &  Co.,  for  the  CrMit 
Foncier ;  Mr.  Frederick  Heritage,  for  the  Stran- 
ton  Company. 


} 


COLLIBB  V.  WALTBBS. 


Jessbl,  M.B. 

1873. 
Deo.  19,  20, 

Witt  before  Wills  Act— Estate  of  Trustees 
— Rule  in  ShellOT's  Case — Contingent  Re- 
mainder— Res  Judicata. 

A  testator,  hy  wUl  dated  in  1827,  devised 
his  estate  to  trustees  and  their  heirs  upon 
trust  that  they  and  their  heirs  should  stand 
seized  of  the  same  during  the  life  of  W.  O., 
and  until  the  tnhole  of  the  testator's  dtibtg 
and  the  legacies  were  paid,  upon  trust,  to  set 
and  let  the  same,  and  apply  the  rents  and 
yearly  profits,  and  the  vahte  of  whateoer 
timber  might  be  considered  at  its  best  groteth, 
from  time  to  time,  w  discharge  of  his  debts 
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and  legacies  until  they  were  paid,  and  from 
tkeHceforth  to  pay  the  rents  to  W.  0.  during 
hi  life ;  and  after  W.  O.'s  death,  and  pay- 
ment of  the  debts  and  legacies  amd  expenses, 
the  testator  devised  the  estaie  to  the  heirs  of 
the  body  of  W.  C,  and  for  default  of  such 
issue,  to  hit  own  right  heirs. 

In  1830  the  trustees  by  deed  reciting  ■ 
that  the  debts  and  legacies  were  paid,  con- 
teved  the  estates  to  W.  C.  for  his  life. 
W.  0.  shortly  afterwards  suffered  a  com- 
mon recovery,  and  then  mortgaged  the  estate 
in  fee  to  W. 

In  1861  W-  0.,  the  father,  and  W.,  his 
mortgagee,  had  filed  a  biU  for  a  convey- 
ance of  the  fee  against  the  heir  of  the  sur- 
viving trustee  and  W.  C,  the  son  (W.  O.'s 
heir-egapareni).  W.  C,  the  son,  instead  of 
addng  to  he  dismissed  as  not  being  heir 
imring  his  father's  lifetime,  put  in  an 
mswer  disputing  the  plaintiff's  title.  In 
1865  a  deereee  was  made  for  the  convey- 
mee  tf  ike  fee  to  the  plaintiff. 

W.  0.,  the  father,  had  since  died. 

This  suit  was  instituted  in  1873  by  W.  0., 
the  son,  against  W.,  the  mortgagee. 

Held,  1.  That  the  trustees  took  a  legal 
fee  under  the  will,  that  the  rule  in  Shelley's 
Ctse  therefore  applied,  and  that  W.  0.  ac- 
quired a  good  equitable  fee  by  the  recovery. 

2.  Th€U  if  they  had  only  taken  a  life 
estate,  their  conveyance  of  it  to  W.  0.,  the 
father,  enabled  him  to  suffer  a  recovery,  and 
bar  the  contingent  remainders  at  law  and  in 
tgttHy,  and  was  no  breach  of  trust. 

3.  That  W.  C,  the  son,  hating  chosen  to 
ttnsteer  in  the  former  suit,  teas  bound  by  the 
decree. 

•4.  A  general  devise  to  trustees  and  their 
heirs  prima  facie  gives  the  fee,  and  it  lies 
on  the  parties  alleging  that  they  take  a  less 
estaie  to  shew  what  less  estate  they  take. 
A  trust  to  set  and  let,  and  a  direction  to  sell 
timber,  are  grounds  for  not  cutting  down  the 
estate. 

5.  The  decision  on  the  same  will  in 
Collier  v.  McBean  (34  Bear.  426 ;  s.  c. 
84  Law  J.  Bep.  (n.s.)  Chanc.  555),  that  the 
tMstees  took  a  fee  determinable  when  the 
debts  were  paid,  disapproved  of. 

James  Ck>llier  made  his  will  dated  tbe 
23rd  of  May,  1827,  which  was,  so  far  as 
is  material,  in  the  words  and  fignres  fol- 
lowing, that  is  to  say — 

Msv  SaaiBS,  43. — Chaxc. 


"  I  desire  that  my  funeral  expenses  and 
the  expenses  of  proving  this  my  will  may 
be  fiilly  paid  and  satisfied  out  of  my  per- 
sonal estate.  I  give,  devise  and  bequeath 
all  that  my  freehold  messoaee,  tenement 
or  dwelling-house  in  the  parish  of  Leigh 
aforesaid,  wherein  I  now  dwell,  with  the 
ontbuUduigs,  £uin  lands  and  appurte- 
nances thereunto  adjoining  and  belong- 
idg,  containing  by  estimation  about  forty- 
five  acres,  together  with  all  my  farming 
stock,  and  all  other  the  residue  of  my 
personal  estate  and  efiects  whatsoever 
and  wheresoever,  unto  my  brother  Joseph 
Collier  and  my  sister  Hannah  Collier, 
their  heirs  and  assigns,  and  to  the  sur^ 
vivor  of  them  and  his  or  her  heirs  upon 
the  several  trusts,  and  to  and  for  the 
several  uses,  ends,  intents  and  purposes 
hereinafter  mentioned  and  expressed  of 
and  concerning  the  same  (that  is  to  say), 
as  to,  for  and  concerning  all  the  residue 
and  remainder  of  my  said  personal  estate 
and  effects  (after  payment  made  thereout 
as  above  mentioned)  upon  trust  to  sell 
and  dispose  of,  collect  and  get  in  the 
same,  and  to  pay  and  apply  the  money 
arising  from  such  residue,  as  far  as  it 
will  extend,  in  discharge  of  my  just  debts, 
and  the  intierest  thereon.  And  as  to,  for 
and  concerning  all  my  above  mentioned 
real  estate  upon  trust,  that  they  the  said 
Joseph  CoUier  and  Hannah  Collier,  and 
their  heirs,  and  the  survivor  of  them,  and 
his  or  her  heirs,  shall  stand  seized  of  the 
same  for  and  during  the  term  of  the 
natural  life  of  my  brother  William  Collier, 
and  also  until  the  whole  of  my  just  debts 
and  all  the  interest  due  or  to  grow  due 
thereon,  together  with  the  following  lega* 
cies,  be  fully  paid  off  and  discharged  to, 
for  and  upon  the  several  uses,  trusts, 
ends,  intents  and  purposes  hereinafter 
mentioned  (that  is  to  say)  upon  trust  to 
set  and  let  tiie  same,  and  to  pay  and  apply 
the  rents,  issues  and  yearly  profits  thereof, 
and  the  value  of  whatever  timber  may  be 
considered  at  its  beet  growth  from  time  to 
time  in  further  discharge  of  my  said  just 
debts,  and  of  all  interest  due  or  to  grow 
due  thereon  until  the  same  shall  be  fully 
paid  off  and  satisfied.  Then  upon  further 
trust  to  pay  and  apply  the  rents,  issues 
and  yearly  profits  thereof  &om  time  to 
time  in  discharge  of  and  until  the  whole 
2F 
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of  the  three  following  leg^ies  which  I 
hereby  give  and  bequeath  be  fallj  paid 
And  discharged,  that  is  to  say,  to  my  said 
sister  Hannah  Collier  the  sam  of  501. ; 
to  my  niece  Mary  Ann,  the  daughter  of 
my  said  brother  Joseph  Collier,  Uie  sum 
of  50{. ;  and  to  my  niece  Sarah  Stnbbs 
the  snm  of  502.,  and  &om  thenceforth 
upon  farther  trust  to  pay  over  from  time 
to  time  the  rents,  issues  and  yearly  profits 
of  the  said  premises  unto  my  said  brother 
William  Collier  or  his  assigns  for  his  use 
and  benefit  for  and  daring  the  term  of 
his  natural  life,  and  from  and  imme> 
diately  after  the  decease  of  my  said 
brother  William  Collier  and  the  payment 
of  all  my  said  just  debts  as  aforesaid,  and 
also  the  legacies  above  mentioned,  to> 
gether  with  all  expenses  which  my  said 
trustees  or  any  or  either  of  them  may 
be  at  or  pat  unto  in  the  execution  of  this 
my  will,  I  do  hereby  give  and  devise  all 
my  said  real  estate  unto  the  heirs  of  the 
body  of  my  said  brother  WQliam  Collier 
lawfully  to  be  begotten,  and  for  default  of 
such  issue,  then  I  give  and  devise  the 
same  unto  the  right  heirs  of  me  the  said 
James  Collier  for  ever ;  and,  lastly,  I  do 
nominate,  constitute  and  appoint  ray  said 
brother  Joseph  Collier  and  my  said  sister 
Hannah  Collier  executor  and  executrix 
of  this  my  will,  hereby  revoking  all  other 
will  and  wills  by  me  at  any  time  hereto- 
fore made." 

The  testator  left  him  surviving  his 
brother  William  Collier,  father  of  the 
plaintiff  in  the  suit,  and  on  the  25th  day 
of  October,  1827,  the  will  was  proved 
W  the  said  Joseph  CoUier  and  Hannah 
(jollier,  the  executor  and  executrix,  in  the 
proper  Ecclesiastical  Court. 

The  funeral  and  testamentary  expenses, 
and  debts  of  the  said  testator,  and  the  lega- 
cies bequeathed  by  his  will  were  paid  in 
the  lifetime  of  W.  Collier,  the  &ther,  be- 
fore the  execution  of  the  indenture  next 
hereinafter  mentioned. 

By  an  indenture  of  release  dated  the 
5th  day  of  June,  1830,  and  made  between 
the  said  Joseph  Collier  and  Hannah 
Collier  of  the  one  part,  and  the  said 
William  Collier,  the  father,  of  the  other 
part,  and  grounded  on  a  lease  for  a  year, 
Joseph  Collier  and  Hannah  Collier  (ac- 
oordmg  to  their  estate  and  interest  in  the 


said  premises),  and  each  of  them  her- 
gained,  sold  Emd  released  unto  the  said 
William  Collier,  the  father,  and  to  his 
heirs,  the  hereditaments  in  question,  "  To 
ho]d  the  same  unto  and  to  the  use  of 
the  said  William  CoUier,  the  &ther,  and 
his  assigns  for  hia  life,  and  to  and  for 
no  other  use,  intent  or  pnipoee  whatao- 
ever." 

By  an  indenture  of  release  dated  the 
24th  day  of  June,  1830,  and  made  be- 
tween William  Collier,  the  father,  and 
Sarah,  his  wife,  of  the  first  part ;  Thomas 
White,  of  the  second  part,  and  Walter 
Sedgley,  of  the  third  part,  tor  the  pur- 
pose of  barring  and  extinguishing  all 
estates  tail  and  the  remainder  and  rever- 
sions expectant  or  dependent  thereupon, 
the  hereditaments  were  granted  by  W, 
Collier,  the  &ther,  unto  and  to  the  nae  of 
the  said  Thomas  White  and  his  heiis,  to 
the  intent  that  the  said  Thomas  White 
might  become  tenant  of  the  freehold  of 
the  said  hereditaments  in  order  that  com- 
mon recovery  might  be  thereof  had.  And 
it  was  declared  the  same  should  enure  to 
such  uses  as  the  said  William  Collier,  the 
&ther,  should  by  deed  appoint,  and  in 
default  of,  and  until  such  appointment, 
and  BO  far  as  the  same  should  not  extend, 
to  the  use  of  the  said  William  Oolfier, 
the  fSiither,  and  his  assigns  for  his  life,  and 
&om  and  after  the  determination  of  that 
estate,  by  any  means  in  his  lifetime,  to 
the  use  of  the  said  Walter  Sedgley,  his 
executors  and  administrators  during  the 
life  of  the  said  William  Collier,  the  fitther, 
in  trust  for  the  said  William  Collier,  the 
fether,  and  his  assigns  for  his  life,  with 
remainder  to  the  use  of  the  heirs  and 
assigns  of  the  said  William  CoUier,  the 
father,  for  ever. 

A  common  recovery  was  duly  safiered 
in  pnrsaanoe  of  the  last  stated  indentare, 
Walter  Sedgley  being  demandant,  Thotnaa 
White,  tenant,  and  William  Collier  and 
Sarah,  his  wife,  vouchees. 

By  indenture  of  release  and  appoint- 
ment, dated  the  24th  of  March,  1855, 
William  Collier,  the  father,  conveyed  the 
estate  by  way  of  mori^^age  to  three  mort- 
gagees in  fee  to  secure  500!.  A  further 
sum  of  500!.  was  subsequently  charged 
on  the  property,  and  by  a  deed  of  29th  of 
May,  1840,  the  mortg^  was  transferred 
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io  Mr.  Walters,  defendant  in  the  present 
rait. 

Hannah  Collier  snrviyed  her  co-trustee 
and  died  leaving  Joseph  Collier,  the  son 
of  Joseph  GolUer,  her  oo-tmstee,  her 
ne}diew,  and  heir-at-law. 

On  the  3rd  day  of  Jnlj,  1861,  after 
tihe  death  of  Bansah  Collier,  the  defen- 
dant, William  Walters,  and  William  Col- 
lier, the  &ther,  instituted  a  suit  (^Walten 
T.  OoUier)  gainst  Joseph  Collier,  the 
SOD,  and  WQham  Collier,  the  son.  The 
bill  set  oat  the  will  of  the  said  James 
Collier,  the  testator,  and  the  subsequent 
deeds  before  mentioned,  and  prayed  that 
the  trusts  of  the  will  of  the  testator 
might  be  declared,  and  that  so  far  as  the 
Bune  were  unperformed,  they  might  be 
carried  into  execution  by  and  under  tho 
direction  of  the  Court.  Ajid  that  it  might 
be  declared  that  according  to  the  true 
construction  of  the  will  the  said  William 
CoIUer,  the  &ther,  became,  on  the  death 
of  ihe  said  testator,  entitled  to  the  here- 
ditaments for  an  estate  tail,  subject  only 
to  the  payment  of  the  debts  and  legacies 
charged  upon  the  said  hereditaments  by 
the  said  will,  and  that  it  might  be  declared 
that  Joseph  Collier,  the  son,  was  a  trustee 
of  all  his  estate  and  interest  in  the  said 
hereditaments  for  William  Walters  and 
his  heirs,  subject  to  such  equity  of  re- 
demption as  might  be  subsisting  in  the 
said  hereditaments,  and  that  Joseph  Col- 
lier, the  son,  might  be  directed  to  convey 
all  his  estate  and  interest  in  the  heredita- 
moits  to  William  Walters,  his  heirs  and 
assigns,  subject  to  such  equity  of  redemp- 
tion as  aforesaid,  and  that  the  costs  of  the 
suit  might  be  borne  by  the  estate  of  the 
testator. 

William  Collier,  the  son,  put  in  a 
Tolnntaiy  answer  in  the  suit  of  Walters 
T.  CoUier,  and  tfaweby  submitted  that  he 
was  tenant  in  toil  in  remainder  expec- 
tant on  the  decease  of  the  said  William 
Collier,  the  father,  of  the  said  heredita- 
ments, and  that  the  estate  and  interest 
hfflited  by  the  will  to  William  Collier, 
the  father,  was  an  equitable  estate  for 
the  term  of  his  life  and  no  longer,  and 
that  the  execution  by  the  said  Joseph 
CoUier,  tiie  elder,  and  Hannah  Collier,  of 
the  indenture  of  the  5th  day  of  June, 
1830,  was  a  breach  of  trust,  and  he 


Grayed  that  &  declaration  to  that  effect 
might  be  made  in  or  by  the  decree  to  be 
pronounced  in  that  suit. 

A  decree  in  the  suit  of  Walters  v.  OoU 
lier  was  made  on  the  3rd  day  of  June, 
1862.  By  it  no  declaration  was  made^ 
but  Joseph  Collier,  the  son,  was  ordered 
to  convey  all  his  estate  and  interest  in 
the  hereditaments  to  William  Walters, 
his  heirs  and  assigns,  subject  to  such  right 
or  equity  of  redemption  as  might  be  sub- 
sisting in  the  same  hereditaments  in  the 
said  William  Collier,  the  &ther,  his  heirs, 
executors,  administrators  and  assigns, 
under  the  indenture  of  the  29tb  of  May, 
1840. 

In  1862  William  Collier,  the  &ther, 
entered  into  a  contract  to  sell  the  here- 
ditaments. The  purchaser  refused  the 
title,  and  a  suit  of  GoUier  v.  McBean  (ubi 
supra)  was  instituted  in  the  Court  of  the 
Master  of  the  Bolls  (Lord  Bomilly)  to 
enforce  specific  performance  of  the 
contract.  Lord  Bomilly  dismissed  the 
bill,  holding  that  the  title  was  bad, 
and  that  the  trustee  of  the  will  took  a 
fee  simple  determinable  on  the  death  of 
William  Collier,  the  father,  and  payment 
of  tho  testator's  debts.  The  case  came 
before  the  Lords  Justices  on  appeal 
(35  Law  J.  Bep.  (n.s.)  Chano.  144 ;  s.  c 
Law  Bep.  1  Chanc.  81).  Lord  Justice 
Knight  Bruce  expressed  an  opinion  to  the 
effect  that  the  trustees  took  the  fee  simple, 
and  consequently  that  William  Collier, 
the  father,  took  an  estate  tail  under  the 
will  and  could  make  a  title,  but  the  bill 
was  dismissed  on  the  ground  that  the 
title  was  too  doubtful  to  force  upon  a 
purchaser. 

William  Collier,  the  father,  died  in 
1871,  leaving  William  Collier,  the  son,  his 
only  son  and  heir-at-law,  him  surviving. 

William  Collier,  the  son,  thereupon 
filed  a  bill  against  William  Walters,  the 
mortgagee,  praying  for  a  declaration  that 
under  the  will  William  Collier,  the  father, 
only  took  an  equitable  estate  for  his  life^ 
and  that  the  devise  to  the  heirs  of  his 
body  operated  as  a  legal  contingent  re» 
mainder,  and  a  declaration  that  the  join- 
ing by  Joseph  Collier,  the  fiather,  and 
Hannah  Collier,  in  the  deed  of  the  5th  of 
June,  1880,  for  the  purpose  of  enabling 
William  Collier,  the  &ther,  to  destroy  the 
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legal  contingent  remsMnder  was  a  breach 
of  tmat,  and  that  William  Walters  waa  a 
tnutee  for  the  pl^tifT  and  the  heirs  of 
his  body,  and  praying  for  a  conveyance 
^m  William  Walters  accordingly. 

Mr.  Southgate  and  Mr.  Badtuul,  for  the 
plaintifi*. — ^The  first  qoestion  in  this  case 
18  what  estate  did  the  tmstees  take  nnder 
the  devise  to  them  contained  in  the  will 
of  the  testator  P  If  they  took  the  legal 
estate  in  fee — as  in  snch  case  the  life 
estate  of  William  Collier,  the  &ther,  and 
the  remainder  to  the  heirs  of  his  body 
wonld  be  both  equitable — ^it  is  admitted 
that  he  wonld  have  taken,  according  to 
the  role  in 

SheUey's  Case,  1  Coke,  936, 
an  equitable  estate  tail,  which  was  barred 
by  the  recovery.  If  on  the  other  hand  the 
only  freehold  estate  taken  by  the  trustees 
was  an  estate  for  the  life  of  William  Col- 
lier, the  filler,  the  interest  of  William 
CoUier,  the  fifither,  was  an  interest  for  his 
life  only,  and  the  words,  "  heirs  of  the 
body,"  in  the  devise  in  remainder  were 
woras  of  purchase  and  not  of  limitation. 

[The  Mastbe  op  the  Rolls. — What 
estate  do  you  contend  that  the  trustees 
took?] 

We  contend  that  the  trustees  took  an 
estate  for  the  life  of  William  Collier,  the 
father,  and  a  chattel  interest  superadded 
for  the  purpose  of  paying  debts. 

[The  Mxstek  of  thb  Rolls. — But  the 
trust  to  pay  debts  is  the  first  trust ;  the 
chattel  interest,  if  implied  for  that  pur- 
pose, must  have  arisen  at  the  death  of 
the  testator.] 

They  may  have  had  a  chattel  interest 
concurrent  with  the  estate  in  trust  for 
William  Collier. 

[Thb  Mastbb  op  thb  Rolls. — I  can- 
not understand  how  there  can  be  a  free- 
hold interest  and  a  chattel  interest  con- 
cnrrent  with  it.] 

At  least  they  could  take  a  freehold 
interest  for  the  life  of  William  Collier, 
and  a  further  chattel  interest,  if  necessary, 
until  the  debts  were  paid.  Such  an 
interest  has  been  allowed — 

Doe  d.  White  v.   Simpson,  6  East, 
162, 
and  will  answer  all  the  purposes  of  the 
will,  and  is,  we  submit,  the  estate  given  to 
the  tmstees  by  this  will. 


For  the  question  has  to  be  determined 
with  reference  to  the  law  as  applicable  to 
wills  before  the  Wills  Act;  and  with 
respect  to  snch  wills,  it  is  proper  to  look, 
when  ascertaining  the  quantity  of  interest 
which  trustees  take  under  a  devise  to 
them. 

First.  Whether  the  testator  has  dearly 
indicated  the  limits  of  the  estate  he  in- 
tended the  tmstees  to.  take. 

Secondly.  Even  though  the  testator 
has  used  words  of  limitation  or  expres- 
sions adequate  to  carry  an  estate  of  in- 
heritance, whether  the  exig^cies  of  the 
trust  require  the  fee  simple,  for  if  they  can 
be  satisfied  by  any  less  estate  the  tms- 
tees only  take  such  estate  as  is  necessary 
for  the  purposes  of  the  trusts 

Jarman  on  Wills,  vol.  2,   3rd  edit. 

p.  282; 
Jones  V.  Lord  Say  and  SeU,  8  Vin. 

Abr.  262,  pts.  19 ; 
Carter  v.  Bamardiston,  1  P.  Wms. 

505; 
Boe  d.  Kimber  v.  Cafe,  7  Ezch.  Bep. 
675 ;  s.  c.  21  Law  J.  Rep.  (n.s.) 
Exch.  219; 
Doe  d.  White  v.  Simpson  (uW  supra)  ; 
Adams  v.  Adams,  6  Q.B.  Rep.  860; 
8.  c.  14  Law  J.  Rep.  (m.b.)  Q.B. 
171; 
Doe  d.  Cadogan  v.  Ewart,  7  Ad.  & 
E.  636  ;  s.  c.  3  N.  &  P.  197 ;  s.  o. 
7  Law  J.  Rep.  (n.s.)  Q.B.  177 ; 
Ward  V.  Burbury,  18  Beav.  190  ; 
Heardson  v.  WUliamsoti,  1  Keen,  33 ; 
s.  c.  5  Law  J.  Rep.  (n.s.)  Cbano. 
165; 
AeMand  v.  Lutley,  9  Ad.  &  E.  879 ; 
s.  c.  1  P.  A  D.  636 ;  s.  o.  8  Law  J. 
Rep.  (N.s.)  Q.B.  164; 
Aekland    v.    Pring,  2  M.  A>  O.  937  ; 
s.  c.  3  So.  K.S.  297 ;  s.  c.  10  Law 
J.  Rep.  (n.s.)  C.P.  231. 
In  this  case   the    exigencies   of   the 
trust  do  not  demand  the  fee  simple.     No 
power  is  given  to  the  trustees  to  sell  or 
mortgage,   the    only  power  of   dealing 
with  the  corpus  is  a  power  to  "  set  and 
let." 

Mr.  Jarman  deduces  &om  the  cases 

that  an  authority  to  grant  leases  is  not  a 

sufficient  ground  for  holding  tmstees  to 

take  a  fee. 

[The  Master  or  TOB  Roils.— I  rather 
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understand  him  to  be  of  opinion  that 
where  the  estate  is  devised  to  the  trnstees 
npon  tnist  to  lease,  and  that  they  most 
at  least  have  a  life  estate,  there  they  take 
■fee.] 

Doe  d.  Kimber  v  Co/e  (it5i  supra) 
is  not  consistent  with  that  view,  and  the 
later  cases  establish  that  the  fee  is  not 
necessarily  implied  by  a  power  to  lease — 
AeMand  v.  Lutley  (jubi  supra), 
Aeklemd  v.  Fring  (tt&t  supra). 
[Ths  Master  of  th£  Bolls  referred  to 
Doe  d.  TomJcwu  v.  WilUm,  2  B.  & 
Aid.  84.] 
That  does  not  establish  that  power  to 
let  and  let  gives  the  fee ;  it  was  cited  in 
AekUmd  v.  Pring  (ubi  supra). 
[Thb   Masteb   op   the    Bolls. — ^The 
Court  distinguished  the  case  of 

AeMand  v.  Pring  (ubi  supra) 
from 

Doe  d.  Tomkynt  v.  WUlan  (ubi  supra) 
on  the  gronnd  that  (he  trnstees  were  only 
directed  to  pay  certain  specific  ascertained 
debts  that  distinction  whether  valid  or 
not  does  not  exist  here.] 

The  direction  to  set  and  let  is  not  a 
direction  to  grant  leases,  it  may  mean 
only  to  let  from  year  to  year. 

[The  Master  op  the  Bolls. — I  can  see 
no  legal  difference  between  "  set  and  let" 
and  the  word  "  demise"  which  was  nsed 
in 

Doe  d.  Keen  v.  Walbank,  2  B.  A>  Ad. 
554;  8.  c.  9  Law  J.  Bep.  (n.s.) 
KB.  276. 
Then,  too,  the  testator  speaks  of  their 
catting  timber,  which  a  tenant  pur  autre 
vie  has  no  right  to  do.     He  does  not  pu>- 
port  to  give  t^em  a  power  to  do  it,  bat 
i4>pear8  to  assome  that  they  have  an 
estate  which  will  enable  them  to  do  it. 
Have  they  not  also  a  power  to  sell — 
Gibson  V.  Moni/(^,  1  Yes.  sen.  485.1 
We  submit  that  it  appears  from  the  will 
that  the  charges  were  to  be  paid  out  of 
rents  and  profits  de  anno  in  annum,  and 
for  this  pnrpose  a  power  to  sell  or  deal 
with  the  fee  was  in  no  wot  necessary — 
Wilson  V.  HaUHey,  1  Buss.  &  M.  590  ; 
8.  c.  8  Law  J.  Bep.  (n.s.)  Chano. 
171; 
Doe  d.  White  v.  Simpson  (ubi  supra) ; 
HeanUon  v.  Williamson  (ubi  rnpni)  ; 
and,  tiierefore,  on  the  authorities  above 


cited  the  trnstees  only  take  such  an  estate 
as  the  exigencies  of  die  trost  require. 

And  farther  in  the  present  case,  we 
submit  that  the  testator  has,  in  terms, 
limited  the  duration  of  the  trustees' 
estate.  They  are  to  stand  seized  of  the 
property  "  for  and  during  the  term  of  the 
natural  life  of  William  Collier,  and  also 
until  the  whole  of  the  testator's  debts  and 
all  interest  due  or  to  grow  due  thereon, 
together  with  the  legacies,  be  fully  paid." 
It  amounts  to  the  same  thing  as  if  he  had 
said  for  that  period  and  no  longer,  and 
this  intention  farther  appears  by  the 
terms  in  which  the  testator  has  devised 
the  estate  in  remainder  to  the  heirs  of  the 
body  of  William  Collier  instead  of  declar* 
ing  a  trust  for  such  heirs  which  would 
have  been  more  consistent  had  the  inten-  ■ 
tion  been  to  vest  the  whole  fee  in  the 
trustees. 

Doe  d.  While  v.  Simpson  (uU  supra) 
is  an  instance  of  the  precise  construction 
for  which  we  contend  being  adopted. 

[The  Master  of  the  Bolls. — There 
the  limitation  was  to  the  trustees,  their 
executors  and  administrators,  which 
would  not  give  them  a  fee,  unless  it 
could  be  afiormatively  made  out  firom  the 
rest  of  the  will  that  they  were  intended 
to  have  it.] 

The  testator  has  here  said  how  long 
the  trustees  are  to  hold  the  estate,  and 
the  Court  will  not  carry  their  legal  in- 
terest beyond  that  period. 

If  this  be  so,  and  oar  construction  oor< 
rect,  it  follows  that  the  remainder  de- 
vised to  the  heirs  of  the  body  of  WilKam 
Collier,  the  father,  was  a  contingent  re- 
mainder snpported  by  the  estate  of  free- 
hold in  the  trustees  for  the  life  of  William 
Collier,  and  the  efiect  of  the  recovery  was 
to  destroy  snch  remainder. 

The  question,  then,  is,  in  the  second 
place,  whether  the  trustees  were  justified 
m  placing  the  estate — upon  the  existence 
and  contanuance  of  which  the  contingent 
remainder  at  law  depended — under  the 
control  of  William  Collier,  the  &ther.  It 
is  true  that  there  is  no  express  trust  to 
preserve  contingent  remainders ;  but  we 
submit  that  such  a  trust  is  implied.  If 
the  fact  be  that  the  contingent  remainder 
was  at  law  preserved  only  by  means  of 
the  particular  estate  in  the  trustees,  we 
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must  assnme  an  intention,  on  the  part  of 
the  testator,  that  it  should  be  so  pre. 
served ;  and,  this  intention  assumed,  we 
say  that  it  was  not  competent  for  the 
trustees  to  disappoint  it. 

It  has  been  held  that  a  trustee,  though 
properly  appointed  only  to  preserve  con- 
tingent remainders,  is,  in  effect,  a  trustee 
for  all  vested  as  well  as  contingent  re> 
mainders — 

Barnard  v.  Large,  1  B.  C.C.  534 ; 

Moody  V.  Waltei-s,  16  Ves.  283 ; 
&om  which  we  must  infer  that  equity 
will  require  trustees  to  look  at  the  con- 
sequence of  their  acts,  and  will  hold 
ihem  responsible,  as  for  a  breach  of  trust, 
if,  by  any  act  of  theirs,  the  testator's  in- 
tention is  disappointed.  I^  then,  a  trust 
to  preserve  the  contingent  remainder  was 
implied,  their  conveyance  to  William 
Collier,  the  father,  by  means  of  which  be 
was  enabled  to  destroy  the  contingent 
remainder,  was  a  clear  breach  of  their 
trust,  and  the  trust,  and  the  breach 
thereof,  followed  the  laud  into  the  hands 
of  the  defendant,  who  had  notice  of 
both— 

Pye  V.  Gorge,  1  P.  Wms.  128 ; 

Mansell  v.  Mansell,  2  P.  Wms.  679 ; 

Else  V.  Osbom,  1  P.  Wms.  387 ; 

Boake  V.  Kidd,  5  Ves.  647. 
As  regards  the  decree  in  the  suit  of 
Walters  v.  Collier,  we  submit  that,  as 
nemo  est  heeres  viventis,  the  present  plain, 
tiff  was  improperly  made  a  defendant, 
and  was  in  no  way  bound  by  it — 

Beioley  v.  Carter,  38  Law  J.  Rep. 
(n.s.)  Chanc.  92  ;  s.c.  on  app.  ibid. 
283  ;  8.  c.  Law  Rep.  4  Chanc.  App. 
230. 
Whether  or  not  he  could  voluntarily 
bind  himself  by  estoppel  is  not  the  ques- 
tion :  the  question  is  whether  or  not  the 
Court  could  bind  him  against  his  will. 
We  submit  that  the  Court  had  no  such 
jurisdiction ;  and,  although  the  proper 
course  for  him  was  to  have  insisted  on 
being  dismissed  from  the  suit,  the  mere 
fact  of  his  filing  a  voluntary  answer  did 
not  give  to  the  Court  possession  of  the 
subject  matter  of  the  suit,  so  as  to 
enable  it  to  say  that  the  decree  which 
obviously  would  not  bind  the  heir  of 
William  Collier,  the  father,  should  some 
other  person  than  the  present  plaintiff 


become  heir,  shall  nevertheless  bind  the 
present  plaintiff,  if  he  shall  become  such 
heir. 

Mr.  Fry  and  Mr.  Oadman  Jones,  for  the 
defendant,  were  not  called  on. 

The  Master  of  the  Rolls. — I  must 
say  that  I  have  seldom  seen  a  case  come 
before  the  Couri  under  more  singular 
circumstances. 

There  are  three  questions  in  the  cause 
which  I  will  deal  with  separately.  The 
first  question  is  whether,  under  the  will 
of  a  testator  of  the  name  of  James  Collier, 
who  died  in  1827,  the  trustees  of  the  will 
took  a  legal  estate  in  fee,  or  whether  they 
tCok  a  life  estate  and  a  chattel  interest. 
If  they  took  a  legal  estate  in  fee,  William 
Collier,  the  father,  became  tenant  in  tail ; 
if  they  took  an  estate  for  life  with  a 
chattel  interest,  he  was  then  tenant  for 
life,  with  a  legal  contingent  remainder  to 
the  heirs  of  ms  body. 

The  history  of  ^e  case  after  that  ia 
very  short.  Ia  1830,  by  deed,  the  trustee 
conveyed  to  William  Collier,  senior,  the 
life  estate,  which  he  certainly  had  at  law, 
if  he  had  no  more,  and  thereupon  (the 
usual  form  was  gone  through),  in  1830^ 
William  Collier  suffered  a  recovery  which, 
if  he  had  an  estate  tail,  would  have  barred 
it.  If  he  had  not  an  estate  tail,  he  would 
certainly  have  destroyed  the  contingent 
remainder  at  law,  and  prevented,  there- 
fore, the  heir  of  his  body  ever  recovering 
the  estate,  at  all  events,  at  law.  Then, 
by  an  indenture  which,  for  this  purpose, 
I  will  call  a  mortgage,  made  in  1835, 
William  Collier,  the  father,  mortgaged 
the  property  to  certain  persons.  That 
mortgage  was  transferred,  and  a  further 
sum  lent ;  and,  by  a  deed  of  the  29th  of 
May,  1840,  it  was  mortgaged  to  the  pre- 
sent  defendant,  Walters.  The  question 
is,  whether  William  Collier,  the  present 
plaintiff,  who  is  the  eldest  son  and  heir 
of  the  body  of  William  Collier,  the  father, 
who  files  this  bUl,  has  any  title,  or 
whether  the  title  of  William  Walters,  the 
mortgagee,  is  not  a  good  title.  That  is 
the  question  which  I  now  have  to  decide. 
.  Now,  as  I  said  before,  the  case  comes 
before  me  under  very  singular  circnin- 
stances ;  and  I  will  state  why.  A  good 
many    years    ago  William    Collier,   the 
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fiither,  attempted  to  sell  the  estate ;  the 
porchaser  objected  to  the  title,  and  there- 
iine  a  suit  of  OoUier  v.  McBean  (jubi  supra) 
ms  institated,  which  came  on  to  be  heard 
before  my  predecessor,  Lord  Bomilly, 
and  is  reported  in  the  34th  volnme  of 
Becmm's  BeporU,  p.  426.  Upon  the 
hearing  of  that  suit,  which  was  for 
specific  performance,  his  Lordship  de- 
termined two  things ;  first  of  all,  that  the 
purchaser  was  not  to  take  the  title,  be- 
cause it  was  bad;  and  secondly,  that, 
according  to  the  trae  construction  of  the 
wiU,  the  estate  taken  by  the  trastees  was 
what  I  may  call  a  determinable  fee.  His 
Lordship  says,  at  p.  430,  "I  am  of 
opinion  that,  though  the  estate  taken  by 
the  trastees  was  a  fee  simple  estate,  stiU 
that  it  was  one  determinable  on  the  pay- 
ment of  the  debts  and  legacies  and  the 
decease  of  William  Collier."  So  that  he 
decided  that  the  title  was  bad,  and  be^ 
caose  they  took  a  determinable  fee.  The 
ease  went  upon  appeal,  and  is  reported 
ia  the  1st  Uhaneery  Appeals,  p.  81 ;  and 
there  I  am  sorry  to  say  the  Lord  Jastioes 
appear  to  me  to  come  to  a  decision  quite 
H  contrary  to  law  aa  the  decision  of 
Lord  Bomilly  was,  because  they  decided 
that  they  coold  not  force  the  title  on 
the  purchaser,  one  Lord  Justice  being  of 
opinion  that  the  title  was  good,  and  the 
otiier  does  not  seem  to  ha7e  dissented. 
I  may  say  so  now  without  difficulty,  be- 
eaose  that  class  of  decisions  has  been 
linee  overruled  by  a  decision  of  the  Court 
of  Appeal  in  Alexander  t.  Mills  ( 1 ) ;  there- 
fine  I  am  entitled  to  say  that  the  de- 
cision in  (MUer  v.  McBean  {ubi  supra),  in 
the  Appeal  Court,  was  not  according  to 
law.  Now  comes  the  singularity  of  the 
case.  In  that  state  of  authorities  I  felt 
a  difBcnlty  (though  I  thought  the  de- 
dsion  altogeljier  erroneous)  in  OTermling 
a  decision  come  to  apon  a  former  occa- 
Min  by  my  predecessor,  and  I  declined  to 
do  it.  The  case  was,  therefore,  at  my 
nqneet,  taken  before  the  present  Court 
of  Appeal,  and  they  gave  me  leave  to 
consider  the  case  as  if  I  was  not  bound 
by  the  decision  of  Lord  BomUiy  or  the 
opinion  expressed  by  Lord  Justice  Knight 

(1)  39  Law  J.  Rep.  (k.b.)  Chanc.  407 ;  a.  c.  Law 
B^.  6  Chanc  124. 


Bruce  on  appeal ;  therefore  I  wtis  &ee  to 
consider  it  as  if  there  were  no  authority 
on  the  question. 

Now  comes  another  singular  point. 
When  the  case  was  on  before,  the  counsel 
for  the  plaintiff  naturally  asserted  that  I 
was  bound  by  the  decision  of  Lord 
Bomilly,  and  I  thought  I  waa  until  I 
was  freed  from  it;  but  when  the  case 
came  to  be  argued  on  the  footing  that  I 
was  not  to  be  bound  by  that  decision, 
neither  counsel  asserts  that  that  decision 
is  right ;  but  both  positively  abandon  it, 
both  the  leading  counsel  and  the  junior 
counsel,  on  consideration,  say,  that  they 
cannot  support  the  decision  of  the  Master 
of  the  Bolls.  That  is  a  very  strong  and 
a  very  peculiar  circumstance.  His  Lord- 
ship having  determined,  according  to  the 
true  construction  of  the  will,  that  there 
was  a  determinable  foe,  neither  of  the 
counsel  for  the  plaintiff  will  argue  in 
support  of  that  proposition  at  aU.  In 
fact,  there  is  no  case  at  all  to  be  found 
like  it;  no  such  determinable  fee  was 
ever  heard  of;  and  it  appears  to  me  that 
the  whole  decision  was  founded  on  a 
simple  misapprehension  of  what  the  law 
as  to  real  property  is  when  applied  to 
the  case  of  such  devises  as  we  are  now 
dealing  with.  I  shonld  not,  perhws, 
have  expressed  myself  so  strongly  if  it 
had  not  been  for  the  singular  &ct  that 
neither  counsel  has  even  endeavoured  to 
support  it.  There  is  not  an  authority  to 
be  found  for  any  such  determinable  fee. 
I  hare  looked  at  an  enormous  number  of 
cases  (I  am  afraid  to  count'  them)  to  see 
if  I  could  find  it,  but  I  have  been  quite 
as  unsncceBsfal  as  the  counsel  for  the 
plaintiff,  and  I  think  there  is  no  snoh 
case  to  be  found.  I  think,  therefore,  I 
may  dismiss  the  interpretation  of  the  will 
given  by  Lord  Bomilly  as  being  utterly 
untenable. 

The  next  question  is,  what  is  the  pro- 
per interpretation  of  the  will;  and  I 
agree  that  the  testator  has  done  his  best 
to  puzzle  the  lawyers.  One  is  bound  to 
interpret  it,  and  bound  to  interpret  it 
according,  as  I  think,  to  rules  which  are 
well  established;  and  the  only  question 
is,  how  far  those  rules  apply  to  the  pre- 
sent case.  Now  the  first  observation  to 
be  made  upon  the  will  is  this :  that  there 
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is  a  gift  to  trosieeB  and  tbeir  heirs,  and 
that  the  tmstees  and  their  heirs  are  to 
stand  seised  (they  get  legal  seisin  of 
something,  and  it  was  not  denied ;  they 
most  get  an  estate  of  freehold  of  some 
kind  or  other)  "  for  and  daring  the  term 
of  the  natural  life  of  my  brother  William, 
and  also  nntil  the  whole  of  my  just  debts, 
and  all  interest  due  thereon,  have  been 
paid."  Now  the  role  is  this:  the  tms- 
tees under  a  devise  to  them  and  their 
heirs,  prima  fade  take  a  fee.  I  would 
rather  put  the  rule  in  the  language  in 
which  it  has  been  put  in  two  cases.  It 
is  very  important  that  these  rules  shonld 
be  observed,  for  they  are  roles  of  real 
property  law,  and  are  not'  to  be  set  aside 
at  the  mere  caprice  of  a  Judgpe;  but 
they  must  govern  him  in  interpreting 
these  wills.  And  it  is  important  to  see 
what  the  rules  are.  They  have  been 
properly  called  subordinate  roles,  because 
the  primary  rule  is  to  ascertain  the  mean- 
ing of  the  expression  in  the  will  from  the 
vml  itself;  but,  in  so  ascertaining  it,  these 
sobordinate  rules  become  of  importance. 
In  the  case  of  Doe  Davies  v.  Oatacre  (2), 
Mr.  Justice  Pattison  lays  down  the  role 
in  this  way.  "  If  the  devise  be  for  pur- 
poses which  are  to  last  only  for  a  certain 
time,  the  use  of  the  word  '  heirs '  will  not 
g^ve  a  fee ;  the  devise  will  be  out  down 
to  the  time  necessary  to  the  purpose 
(that  is,  a  certain  time) ;  but  if  a  fee  be 
given  in  terms  with  trusts^  which,  by 
their  nature,  extend  over  an  indefinite 
time,  it  is  not  so."  Now  here  we  have 
trusts  for  the  payment  of  debts  which,  of 
course,  by  their  nature,  extend  over  an 
indefinite  time.  "  If  no  particular  time 
can  be  fixed  at  which  the  trusts  shall 
end,  the  estate  cannot  be  cut  down." 
That  is  the  rule.  Then  Mr.  Justice 
Williams  gives  the  role  almost  in  the 
same  terms.  He  says,  "The  estate 
being  given  to  the  tmstees  for  particular 
purposes,  it  cannot  be  deemed  immaterial 
what  terms  are  used  in  giving  it ;  if  the 
words  are  such  as  pass  a  fee,  it  lies  upon 
those  who  contend  for  a  less  estate  to  cut 
down  their  import.  It  is  true,  according 
to  the  cases  which  have  been  cited,  that 
the  word  '  heirs '  is  not  decisive  if  the 

(2)  5  Bing.  N.C.  639. 


purpose  of  the  devise  clearly  cuts  down 
the  estate.  That  is  not  so  here.  It  is 
only  to  raise  802. — a  sum  certain  in  this 
cause."  I  only  read  so  &r  to  shew  what 
the  rule  is. 

Now  this  kind  of  case  was  again  con- 
sidered in  Pood  v.  Watton  (3),  where  Mr. 
Justice  Coleridge  puts  the  ride  in  this 
way :  "  The  permanent  rule  is  to  look  to 
the  intention  as  appearing  on  the  whole 
wiU ;  but  there  are  sundry  rules,  one  of 
which  is  that  the  words  of  devise  to  trus- 
tees and  their  heirs  are  to  have  their 
natural  effect  to  give  a  fee  simple,  unless 
something  shews  that  it  is  cut  down  to 
an  estate  terminating  at  some  time  ascer- 
tained at  the  time  of  the  testator's  death. 
If  no  precise  period  for  the  terminataon 
can  be  shown,  it  remains  an  estate  in 
fee."  Then  Mr.  Justice  Brie  says,  "There 
are  words  clearly  meaning  that  the  testa- 
tor gave  the  trustees  a  fee  simple ;  but  as 
a  less  estate  would  certainly  enable  the 
tmstees  to  fulfil  all  the  trusts,  the  fee 
simple  would  be  cut  down  to  that  estate. 
I  examined  this  will,  and  I  found  several 
traste  which  go  beyond  the  life  of  Eliisa- 
beth ;  consequently,  no  certain  estate  less 
than  a  fee  simple  will  do."  That  rule  is, 
therefore,  a  rule  which  I  think  is  fiurly 
and  clearly  settled  by  authority,  and 
should  govern  me  in  construing  this  wiU. 
Now  there  is  another  rule,  and  that  is 
this — a  rule  which  will  be  collected  from 
all  the  authorities — that  you  cannot  cat 
down  the  estate  in  fee  simple,  unless  you 
can  point  out  on  the  fewje  of  the  will  what 
less  estate  the  trustees  take.  Upon  that 
there  is  immense  difiScnlty  here.  So  great 
is  the  difficulty  that  Mr.  Southgato,  who 
opened  the  case  for  the  plaintiff,  first  of 
all  proposed  one  estate,  then  he  proposed 
another ;  and  Mr.  Badnall,  who  followed 
him  to-day,  if  I  may  say  so,  in  a  very 
able  argument,  has  proposed  a  third.  The 
first  proposal  of  Mr.  Southgate  was  that 
the  trustees  took  an  estate  for  the  life  of 
William  Collier,  with  a  chattel  interest 
superadded,  until  the  debts,  ito.,  were 
paid.  His  second  proposition  was,  not 
that  they  took  a  life  estate  with  a  chattel 
interest  superadded,  but  that  they  took  a 
concurrent  chattel  interest  and  life  estate; 

(3)  6  £.  &  B.  610. 


Digitized  by 


Google 


Vol  43.] 


MICHAELMAS  1873  to  MICHAELMAS  1874. 


225 


&iak  is,  ihey  took  the  two  estates  con. 
oorrentlj.  I  suppose  whioheTsr  shoidd 
lart  longest;  bat  they  were  both  coii' 
corrent,  and  that  the  second  estate  would 
last  until  the  debts  were  paid.  I  will  ex- 
amine Mr.  Badnall's  proposition  after  I 
have  disposed  of  those  two.  The  first, 
that  thej  took  an  estate  for  life,  with  a 
chattel  interest  superadded,  clearly  will 
not  do.  I  pointed  that  out  to  Mr.  Sonth> 
gate  in  argument,  and  be  abandoned  it. 
The  trust  to  pay  the  debts  is  the  first 
(nut,  and  the  tenant  for  life  is  to  have 
Dothmg  untQ  the  debts  and  legacies  are 
paid.  If  yon  are  to  imply  a  chattel  in- 
terest, therefore,  firom  a  gin  to  the  tms- 
tees  upon  tmst  to  pay  debts  and  legacies, 
that  chattel  interest  will  be  implied  from 
the  moment  of  the  testator's  death ;  and 
it  is  impossible,  therefore,  to  hold  that 
they  took  during  the  life  of  William 
Collier,  and  then  took  a  superadded 
estate,  by  implication  upon  trust  to  pay 
debts  and  legacies.  I  need  say  no  more 
about  that.  Then  as  regards  the  con> 
cnrrent  chattel  interest  and  life  estate. 
Did  anybody  ever  hear  of  such  a  thing  as 
taking  a  chattel  interest  and  a  freehold 
estate  together  ?  It  is  a  novel  idea ;  and, 
whether  they  can  subsist  together,  or 
whether  the  doctrine  of  merger  or  ez> 
liognishment  would  apply,  I  do  not  say. 
It  waa  said  that  yon  oould  have  such  an 
estate;  but  the  notion  is  repugnant  that 
they  should  take  a  chattel  int^est  and  a 
freehold  interest  at  the  same  moment, 
both  to  subsist  together;  and,  in  the 
absence  of  any  autiiority,  I  decline  to 
recognize  the  possibility  of  implying  any 
such  estate. 

Kow  then,  those  two  being  rejected, 
Mr.  Badnall  to-day  suggested  a  third, 
that  they  took  a  freehold  interest  for  the 
life  of  the  tenant  for  life,  and,  if  neces- 
nry,  a  further  chattel  interest  until  the 
debts  were  paid.  That  is  a  possible  in- 
terest; and,  in  fact.  Doe  d.  Kimbery.  Cafe 
(vbi  tupra)  shews  such  an  interest.  There 
it  was  an  estate, 'jntr  autre  vie,  for  the  life 
of  a  lady,  and  then  a  chattel  interest, 
until  the  in&nts  should  attain  twenty- 
one.  That  is  quite  a  possible  interest; 
bat  I  cannot  find  it  here.  That  would  be 
an  estate  during  the  life  of  the  tenant  for 
h&i  and  then,  if  at  his  death  the  debts 

llmr  Staas,  43.— Cbaxc. 


were  not  paid,  until  they  were  paid.  I 
agree,  if  those  were  the  words,  Mr.  Bad. 
nail's  suggestion  would  be  admissible ; 
but  they  are  not  the  words.  That  would 
give  a  new  estate  arising  after  the  cessor 
or  determination  of  the  estate  for  life,  in 
case  the  debts  wore  not  paid  by  percep- 
tion of  rents  and  profits  daring  the  life  of 
the  tenant  for  life.  The  words  are,  in  the 
first  place,  to  pay  the  rents  and  profits, 
and  then  to  pay  the  surplus  to  the  tenant 
for  life,  shewing  that,  instead  of  raising 
a  new  contingent  estate,  the  testator 
thought  that  William  Collier  would  live 
long  enough  to  allow  the  rents  and  profits 
to  pay  off  the  whole  of  the  debts  and 
legacies  during  his  life ;  therefore  I  cannot 
see  on  this  will  that  I  am  at  liberty  to 
imply  the  estate  suggested  by  Mr.  Bad- 
nall. That  being  so,  it  is  reduced  to  this, 
that  nobody  can  suggest  any  less  estate. 

The  fourth  suggestion,  the  terminable 
fee  of  Lord  Romilly,  the  two  suggestions 
of  Mr.  Southgate,  and  the  one  of  Mr. 
Badnall  being  out  of  the  way,  I  think  I 
am  at  liberty  to  say  that  human  ingenuity 
cannot  suggest  a  fifth.  Therefore  we  are 
actually  reduced  to  this.  The  first  rule 
being  that  those  who  say  they  do  not 
take  a  fee  shall  point  out  what  estate 
they  take ;  they  cannot  suggest  any  estate 
which,  in  my  opinion,  can  be  fairly  and 
properly  implied  fi^m  the  words  in  the 
will.  "The  second  rule,  that  to  which  I 
adverted  also,  I  think  applies.  Not  only 
can  I  find  nothing  to  cut  down  the  estate 
in  fee  beyond  the  words,  "shall  stand 
seized  for  the  natural  life,  and  also  until " 
(those  words  were  very  much  and  very 
properly  relied  upon)  ;  but  I  find  a  great 
deal  the  other  way.  The  first  is  that 
there  is  a  trust  to  let  and  set  the  same, 
that  is,  the  property.  Now  it  waa  urged 
that  that  only  meant  to  let  it  &om  year  to 
year.  I  cannot  so  construe  the  words. 
I  construe  them  in  their  legal  and  proper 
meaning,  and  I  cannot  restrict  them  in  that 
way.  A  trust  to  set  and  let,  or  a  trust  to 
lease  for  that,  is  what  it  means  prima  facie, 
as  was  put  in  Doe  d.  Tonikyns  v.  Willan  (uhi 
supra} ,  and  a  number  of  authorities  bearing 
upon  the  subject  shew  that  the  persons 
who  are  to  lease  under  a  trust  have  not 
a  bare  power,  but  have  got  an  estate,  and 
consequently  that  the  estate  being  of  in. 
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definite  daration  mast  be  a  fee  in  order 
to  allow  a  leasehold  interest  to  take  eSeot 
oat  of  it.  In  the  next  place  I  find  this, 
that  thej  are  to  apply,  not  only  the  rents 
and  profits,  bat  the  yalae  of  whatever 
timber  may  be  considered  at  its  best 
growth.  Now  the  person  who  penned 
that  will  could  not  have  supposed  the  trus- 
tees could  apply  the  value  of  the  timber 
without  their  having  the  power  to  out  it. 
Yoa  cannot  apply  the  value  of  timber  in 
payment  of  debts  onless  you  cut  it,  and 
in  order  to  out  it  yoa  mast  have  power 
to  cut  it.  Now,  if  they  took  only  an 
estate  pur  autre  vie,  or  only  a  chattel  in- 
terest, they  have  no  power  to  out  it  by 
law ;  bat  if  they  take  a  fee  simple  they 
have,  and  therefore  as  there  is  au  implied 
right  (that  is,  the  right  is  implied  that 
they  could  cut  the  timber)  it  appears  to 
me  to  shew  that  these  trustees,  in  order  to 
cut  the  timber,  must  take  the  fee.  That 
is  another  reason  in  support  of  their 
taking  the  fee  on  the  construction  of  the 
will,  and  quite  independent  of  the  rule 
that  those  who  say  they  do  not  take  a  fee 
most  shew  a  defimte  and  certain  period 
for  which  they  take  the  estate,  which 
cannot  be  done. 

For  these  reasons  I  am  of  opinion  that 
these  trustees  took  the  fee,  and  conse- 
quently that  William  Collier  took  an 
equitable  estate  tail  which  has  been  well 
barred  by  recovery. 

Now  there  was  a  second  point  about  it 
— a  point  of  some  cariosity — on  which  I 
have  heard  a  most  ingenions  argument ; 
supposing  that  was  not  the  true  construc- 
tion, supposing  that  William  Collier  took 
an  estate  for  life  only,  and  there  was  a 
legal  contingent  remainder,  the  trustee 
haa  conveyed  the  life  estate  to  William 
Collier,  and  the  eflfect  of  his  recovery  has 
been  according  to  the  case  of  Poe  d.  Baviet 
V.  Oatacre  (2),  and  in  fkct  according 
to  what  was  considered  well-settled  law 
long  before  that  case,  a  destruction  of 
the  contingent  remainder.  That,  so  far, 
is  admitted.  Then  it  was  said,  though 
the  contingent  remainder  has  gone  at  law, 
it  remains  in  equity,  and  the  argument 
submitted  in  support  of  that  contention 
was  this.  It  was  said  that  a  trust  to  A 
during  the  life  of  B  to  pay  the  rents  and 
profits  to  B,  and  after  the  decease  of  B, 


then    a    limitation   to   contingent  uses, 
which  are  legal  uses,  makes  A  a  trustee, 
not   only  for  B,  but    by   implication    a 
trustee  for  the  purpose  of  supporting  the 
contingent  remainder ;  in  otiier  words,  a 
trustee  for  the  persons  entitled   to  the 
contingent  remainder,   and    that    being 
such  an  implied  trustee  to  support  con- 
tingent remainders  he  was  guilty  of  a 
brmch  of  trust  in  oonvsying  the  legal 
estate  to  the  tenant  for  lifo,  and  thus 
enabling  him,  by  recovery  according  to 
the    then  state  of   the  law,  to  destroy 
the  contingent  remainder.     All  I  can  say 
is  that  this  is  a  wonderfnl  discovery  to 
make  in  the  year  1873.    These  trusts  for 
contingent  remainders  are  very  old  ;  they 
were  invented  because,  without  the  pro- 
tection of  the  trustees,  and  the  express 
trust  to  preserve  contingent  remainders, 
the  tenant  for  life,  with  the  concurrence 
of  the  trustees  when  they  had  the  legal 
estate,    or    without     their    conourrenoe 
when  he  had  the  legal  estate,  could,  as 
the  law  then  stood,  destroy  the  contin- 
gent remainders.    If  any  such  doctrine 
of  implied  trust  to  preserve  oontingont 
remainders  had  ever  existed  or  been  re- 
cognised in  this  Court,  we  should  have 
found  some  authority  upon  it,  and  having 
regard  to  the  ingenuity  of  conveyancers, 
'  which  has  been  exercised  at  various  stages 
and  in  various  ways  to  prevent  this  de- 
struction, I  cannot  find  a  trace  of  any 
snoh  authority.     I  am  clearly  of  opinion, 
therefore,  that  there  is  no  such  implied 
trust  whatever,  that  there  was  no  breach 
of  trust,  and  that  the  contingent  remain- 
ders being  destroyed  at  law  were  destroyed 
in  equity  also. 

Now  there  is  a  third  ground  apon 
which  I  am  of  opinion  the  ^aintiff  must 
faU,  and  it  is  because  there  are  so  many 
grounds  I  have  not  thought  it  necessary 
to  caU  on  the  defendant,  and  that  is 
this.  Mr.  Walters  in  the  yeu-  1861 
instituted  a  suit  of  Walters  v.  Collier, 
and  the  object  of  WaUer$  y.  OoUier 
was  to  get  from  the  surviving  trus- 
tee of  the  original  will  the  leged  estate 
in  reversion  which  was  left  in  him — 
that  is,  on  the  construction  I  have  men- 
tioned, would  be  lefl  in  him  because  he 
took  the  fee  when  the  former  trustee 
conveyed  only  a   life  estate  to  Williauj^ 
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ColUer,  the  father.  The  mortgagee  was 
tiie  plaintiff  with  WilUam  ColUer,  the 
fikiher,  and  the  trustee,  one  Joseph 
Collier;  and  William  CoUier,  jun.,  the 
present  plaintiff,  who  was  then  of  coarse 
only  the  expectant  heir  of  the  body,  was 
also  a  defendant.  The  bill  asked  that  the 
trusts  of  the  will  might  be  performed ; 
that,  according  to  the  tme  construction 
of  the  will,  the  plaintiff  took  the  estate 
tail ;  that  it  might  be  declared  that  the 
defendant,  Joseph  Collier,  was  a  trastee 
for  Walters,  and  that  there  might  be  a 
direction  to  convey.  The  defendant, 
WiDiam  Collier  the  yonnger,  in  an  answer 
set  np  the  very  claim  he  sets  np  now. 
He  contested  the  title  of  the  plaintiff, 
William  Collier  the  elder,  as  tenant  in 
tail,  insistang  that  he  was  only  a  tenant 
for  life,  and  he  set  np  the  exact  claim 
made  by  this  bill.  Upon  that  there  was  a 
decree.  Now,  according  to  my  view  of 
tte  case  the  defendant,  William  Collier 
tiie  younger,  was  entitled  to  say,  "  I  will 
he  diHrnimed.  I  am  only  expectant  heir  of 
the  body.  You  have  no  right  to  make 
me  a  party  at  all.  I  have  nothing  to  do 
with  it.  If  you  can  get  a  decree  gainst 
the  trustees,  that  wiU  not  bind  me,  and 
onght  not  to  bind  me.  If  the  Court 
thinks  it  very  clear  they  may  bind  ex- 
pectant heirs  in  their  absence.  They 
may  do  that  if  they  think  fit,  but  I  wiu 
not  be  bound."  He  did  not  do  so.  A 
decree  was  made,  and  the  decree  made  by 
Wood,  V.C,  in  1862,  was  this:  The 
Court  doth  order  that  the  defendant, 
Joseph  Collier,  do  convey  all  the  estate 
and  interest  in  the  messuages,  lands,  &c., 
ccmipriaed  in  the  will  of  James  Collier, 
the  testator,  in  the  cause  named  vested 
in  him  under  the  said  will  to  the  plaintiff, 
William  Walters,  his  heirs  and  assigns, 
■abject  nevertheless  to  such  right  or 
equity  of  redemption  as  may  be  subsist- 
ing  in  the  same  messuages,  &c.,  in  the 
wd  William  Collier,  his  heirs,  executors, 
idministrators  and  assigns,  under  and  by 
virtue  of  the  indenture  of  25th  of  May, 
1840,  that  is,  the  indenture  of  mortgage. 
"And  it  was  ordered  that  the  plaintiff 
do  pay  the  defendant  his  costs  of  the 
suit."  Now,  that  decreed  two  things. 
That  first  of  all  decided  that  Joseph 
Collier  had  a  legal  estate  to  convey,  be- 


cause the  Court  ordered  him  to  convey 
the  estate  vested  in  him,  and  of  course 
no  Court  would  order  a  man  to  convey  if 
he  had  nothing  in  him.  And,  secondly, 
it  decided  that  when  the  conveyance  of 
the  legal  estate  was  made,  it  was,  first  of 
all,  for  the  benefit  of  the  mortgagees, 
and  subject  to  that  for  the  benefit  of  Wil- 
liam Collier  the  elder,  his  heirs  and 
assigns ;  that  is,  it  decided  the  equity  to 
the  ownership  of  the  estate  was  then- 
vested  in  Wilham  Collier  the  elder.  To 
that  suit  William  Collier  the  younger 
was  a  party,  and  received  his  costs.  He 
now  says  that  the  decree  was  erroneous. 
I  think  the  answer  is  conclusive.  Bight 
or  wrong  you  are  bound  by  it,  and  if  you 
have  not  appealed,  or  if  now  by  its  en- 
rolment you  cannot  appeal,  you,  not 
making  any  case  of  fraud  or  surprise,  or 
even  any  attempt  in  this  bill,  although 
the  decree  is  properly  pleaded,  to  impeach 
it,  yon  caimot  now  say  that  the  decision 
of  the  Court  in  the  case  of  Waiters  v. 
Oollier  was  wrong,  and  being  bound  by  it 
you  are  entirely  deprived  of  any  beneficial 
interest  in  this  estate.  I  think  this  ob- 
jection good  also. 

I  think  upon  all  these  grounds  the 
plaintiff  has  failed  to  make  out  his  title, 
and  that  the  bill  must  be  dismissed,  and 
of  coarse  with  costs. 


Solicitors — Mr.  Tjrell,  agent  for  Messrs.  Clarke 
&  Hawley,  Longton,  for  plaintiff;  Messrs.  Tucker 
&  Lake,  agents  for  Messrs.  Welby  &  Son, 
Uttozeter,  for  defendant. 
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Mortgagee's  Suit  for  Sale  and  Adminis- 
tration— Bevisee — Priority  of  Costs — Prac- 
tice. 

In  a  suit  hy  legal  mortgagees  of  real 
estate  for  sale  of  mortgaged  property,  and 
for  the  general  administration  of  the  mort- 
gagor's estate,  the  proceeds  of  the  mortgarjed 
property  wiU  be  applied  in  payment  to  the 
mortgagees  of  their  prificipal  interest  and 
costs,  in  priority  to  the  payment  to  devisees 
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or  executors,  who  had  been  made  parties,  of 
their  costs  of  the  suit. 

The  plaintifb  were  legal  mortgagees  of 
real  estate  of  a  deceased  mortgagor,  and 
filed  a  bill  on  behalf  of  themselves  and 
other  creditors  for  sale  of  the  mortgaged 
property  and  general  administration  of 
the  mortgagor's  real  and  personal  estate 
making  the  executors  and  devisees  of  the 
mortgagor's  will  parties. 

The  cause  came  on  on  motion  for  decree 
on  the  10th  of  December,  1873,  and  a 
decree  was  then  made  which  provided  for 
the  sale  of  the  mori^^agor's  property,  and 
payment  into  Court  of  the  proceeds,  and 
for  the  payment  of  the  plaintiff's  debt, 
interest  and  costs  thereout  in  the  first 
instance,  and  then  for  the  ordinary  ad- 
ministration accounts,  inquiries  and  direc- 
tions. 

The  defendant  Legg,  who  was  the 
husband  of  one  of  the  devisees  under  the 
will  of  the  mortgagor,  now  moved  to 
vary  the  minutes  which  had  been  drawn 
np  by  providing  for  taxation  of  the  defend- 
ants costs  and  for  s  direction  to  be 
inserted  that,  in  case  as  was  probable  the 
sale  moneys  should  prove  insufficient  to 
satisfy  the  plaintiff's  debt,  interest  and 
costs  of  suit  together  with  the  defendants* 
costs,  the  defendants'  costs  should  be  paid 
in  the  first  instance  out  of  the  fund  in 
Court,  and  the  residue  be  paid  to  the 
plaintiff. 

Mr.  Staffurth,  for  the  motion. — ^When 
mortgagees  instead  of  simply  filing  a  bill 
to  enforce  their  securities,  institute  a  suit 
for  a  general  administration  and  the 
estate  proves  deficient,  the  costs  of  the 
suit  are  to  be  paid  in  the  first  instance 
out  of  the  estate— 

Armstrong  v.  Storer,  14  Beav.  535 ; 
Be  Spensley's  Estate,  42  Law  J.  Rep. 
(n.s.)  Chano.  21 ;  s.  c.  Law  Rep.  15 
Eq.  16. 
Mr.  T.  A.  Roberts,  for  the  mortgagees. — 
We  are  entitled  to  principal  interest  and 
costs  oat  of   the    mortgaged  property, 
before  any  costs  of  suit  are  paid  to  the 
defendants — 

Cook  v.  Earl,  Law  Rep.  12  Eq.  459. 

Bacon,  Y.C,  held  that  the  mortgagees 
were   entitled    to  have  their   principal 


interest  and  costs  paid  in  the  first  in- 
stance out  of  the  mortgaged  estates,  in 
priority  to  the  costs  of  suit  of  the 
executors  or  devisees,  but  not  so  as  to 
prejudice  the  right  of  the  executors  or  de- 
visees to  costs  out  of  any  other  estate  of 
the  testator. 


Solicitors— Mr,  H.  G.  Field,  agent  for  Messrs.  H. 
&  J.  E.  UndorhiU,  of  Wolverhampton,  for  the 
motion ;  Messrs.  Smith,  Fawdon  &  Lowe,  for 
the  mortgagees. 


} 


Jessgl,  M.R. 

1874.  >  BBOWn  V.  BTB. 

Jan.  30 

County  Court  Act  of  1867,  ss.  5,  7,  29, 
33 — Mortgage  for  501. — Foreclosure  SuU — 
Concurrent  Jurisdiction — Costs. 

A  plaintiff  who  sues  in  Chancery  for  a 
twn  within  the  County  Court  Umit,  and 
obtains  a  decree,  it  entitled  to  the  usual 
costs,  and  not  merely  to  those  which  he 
would  have  been  alhwed  tn  the  County 
Court. 

This  was  a  suit  for  foreclosure  of  an 
equitable  mortgage  to  secure  50Z.  created 
by  deposit  of  deeds  and  memorandom  of 
deposit. 

The  parties  lived  more  than  twenty 
miles  from  each  other,  but  no  stress  was 
laid  upon  this  cither  in  the  argomeut  or 
the  judgment. 

Mr.  A.  Dixon,  for  the  plaintiff,  asked 
for  the  usual  foreclosure  decree  with  costs. 
He  said  that  the  mortgagor  objected  to 
the  costs,  but  that  the  Court  had  concnr- 
rent  jurisdiction  with  the  County  Court, 
and  that,  in  fact^  just  as  much  expense 
would  have  been  mcurred  in  the  County 
Conrt  as  in  this  Court — 

Ficard  v.  Sine,  18  Law  Times,  755, 
decided  in  July,  1868,  after  the 
County  Court  Act  of  1867  had 
come  into  force. 

Mr.  BadnaU,  for  defendants  in  the 
same  interest  as  the  plaintiff. 

Mr.  Oswald,  for  the  mortgagor. — Tho 
plaintiff  is  not  entitled  to  any  other  costs 
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than  he  would  have  had  in  the  County 
Court — 

ScoHo  V.  Heritage,  36  Law  J.  Rep.  (n.  s) . 
Chanc.  123 ;  s.  c.  Law  Rep.  3  Eq.  212, 
appears  to  be  against  this  view;  but 
SeoUo  V.  Heritage  was  decided  before  the 
Connty  Court  Act  of  1867  came  into 
force,  and  on  the  ground  of  the  distance 
of  the  parties  from  each  other  by  analogy 
to  the  practice  then  in  force  in  the  Com- 
mon  Tiaw  Courts  in  such  cases,  but  the 
Coanty  Courts  Act  of  1867  has  altered 
this  practice  at  law. 

The  29th  section  of  that  Act  indeed 
shews  the  intention  of  the  legislature  to  re- 
itrict  the  costs  in  all  Courts  to  those  that 

^'  [ht  be  obtained  in  the  Connty  Courts. 
Thb  Master  oi"  the  Rolls. — I  under- 
stand that  section  only  to  apply  to  the 
varions   inferior  Common   Law  Courts, 
SDch  as  the  Stannaries,  Ac] 

Admitting  that  to  be  the  case,  the  fifth 
section  has  altered  the  practice  at  law  in 
analogy  to  which  Scotto  v.  Heritage  (uM 
tupra)  was  decided ;  and  accordingly  in 
Thompson  v.  Dallas,  37  Law  J.  Rep. 
(K.8.)  Q.B.  133  ;  8.  c.  Law  Rep.  3 
Q.B.  3S8, 
it  was   held  that  the    distance   parties 
tesided  from  each  other,  however  great, 
was  no  ground  for  a  certificate  being 
given  for  full  costs  in  a  caab  beneath  the 
fimit  fixed  by  that  Act  for  actions  in 
superior   Courts ;    and    the    Courts    of 
Chancery  will,  by  analogy  to  that  prac- 
tice, only  give  County  Court  costs  in  this 
case,  which  comes  within  the  principle  of 
Simons  v.  MacAdam,  87'Iaw  J.  Rep. 
(n.8.)  Chanc.  751 ;  s.  c.  Law  Rep. 
6  Eq.  324. 
[Thb  Mastbb  or  the  Rolls. — ^Vice- 
Chaocellor  Malins  in  that  case  treated 
the  jurisdiction  as  concurrent,  and  de- 
cided on  the  discretion  as  to  costs  which 
a  Judge  undoubtedly  has;  but  I  only 
exercise  that  discretion  according  to  cer- 
tain rules.] 

I  do  not  dispute  that  the  Court  has 
jurisdiction  to  give  the  costs,  but  only 
that  it  is  a  case  in  which  the  Court  will 
only  give  Connty  Court  costs. 

The  Masteb  or  the  Rolls. — Before 
the  Connty  Court  Act  of  1867  was  passed 
the  right  of  a  plaintiff  to  come  to  this  Court 


in  any  case  was  indisputable.  If  that  right 
has  been  taken  away,  it  must  have  been 
done  by  clear  words.  I  cannot  find  them 
in  the  Act.  What  the  legislature  did  is 
clear.  It  gave  a  concurrent  jurisdiction 
in  Equity  to  the  County  Courts.  The  Act 
conttuns  no  prohibition  whatever  or  re- 
striction as  to  existing  equity  jurisdiction  ; 
but  more  than  that,  it  does  restrict  the 
Courts  of  law  in  certain  cases.  This  is 
a  dear  indication  of  the  intention  of  the 
leg^lature  that  in  Courts  of  Equity  things 
should  go  on  as  before,  and  the  plaintiff 
having  obtained  a  decree,  is  entitled  to 
the  usual  costs. 

Mr.  Henry  Fellows,  a/miout  cttricB,  re- 
ferred to  a  case  in  1868  of 

Bichard  v.  WicJcs,  R.  123, 
unreported,  where  Vice- Chancellor  James 
had  made  a  similar  decision  (1). 

Mr.  Northmore  Latarence,  amictts  cwrice, 
referred  to 

Orandin  v.  Haines,  Law  Rep.  Weekly 
Notes  for  1878,  p.  12, 
where  Vice- Chancellor  Wiokens  had  given 
full  costs,  and  the  Lords  Justices  had  re- 
fused to  interfere — 

Law  Rep.  Weekly  Notes,  1873,  p.  92. 

Solicitors— Messrs.  O.  Brown,  for  plaintiff  and 
defendants;  Messrs.  Crook  &  Smith,  for  the 
mortgagor. 


LoBDs  Justices.  1 

1873 
July  12 


1873.         > 
1, 14.  J 


bubton  v.  gbav. 


Ouarantee — Deposit  of  Deeds — Memo- 
randMtn — Condition  Precedent — Construe- 
tion — NoU'Compliance  with  Condition  — 
Acquiescence. 

Certain  title-deeds,  tohich  had  been 
handed  by  the  plaintiff  to  his  brother, 
F.  B.,io  enable  the  latter  to  borrow  6001. 
from  H.  for  seven  days,  were  deposited  by 
F.  B.  with  a  bank,  with  a  memorandum 
purporting  to  be  signed  by  the  plaintiff, 
and  stating  that  the  dyaosU  teas  made  in 

^7)  Bichard  v.  Wickt  was  a  redemption  suit. 
Principal  snm  851.  The  plaintiff  and  defendant 
were  within  twenty  miles  of  each  other.  Both 
lived  in  London,  the  property  was  in  Eritb. 
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consideration  of  the  hanh  lending  F.  B, 
l,000i.  for  seven  days.  The  hank  made  him 
no  loan  for  seven  days,  hut,  during  the  seven 
days  next  after  the  deposit,  they  allowed 
him  to  draw  hy  cheques  to  an  amount 
exceeding  9001.  Upon  a  hill  filed  hy  the 
plaintiff  against  the  hanh  for  the  delivery 
up  of  the  deeds,  on  the  grounds,  first,  that 
the  memorandum  of  deposit  was  a  forgery  ; 
and  second,  that  the  hank  had  not  lent  F.  B. 
1,000?.  for  seven  days: — Held,  that  the 
question  of  forgery  was  one  for  a  jury  only, 
hut  that,  assuming  the  memorandum  to  be 
genuine,  the  hank  had  no  right  to  retain 
the  deeds,  inasmuch  as  they  had  not  ful- 
filled the  condition  on  which  the  deposit 
was  made. 

This  was  an  appeal  by  tbe  London  and 
County  Banking  Company — who  were 
represented  by  the  defendant  Gray,  as 
their  registered  public  officer — from  a 
decree  of  Lord  Romilly,  Master  of  the 
Bolls,  ordering  the  bank  to  deliver  up 
to  the  plaintiff  certain  deeds  belonging 
to  him,  which  had  been  deposited  with 
them  as  a  secnrify  by  the  plaintiff's 
brother,  Frederick  Burton. 

In  September,  1869,  the  deeds  were 
banded  by  the  plaintiff  to  Frederick  Bur- 
ton, for  the  purpose  of  enabling  the  latter 
to  borrow  a  sum  of  600i.  for  seven  days, 
from  a  Mr.  Hawkins.  At  the  end  of  the 
seven  days  the  plaintiff  asked  his  brother 
to  return  him  the  deeds,  but  the  latter 
made  various  excuses,  and  the  plaintiff 
did  not  discover  what  had  become  of  the 
deeds  until  May,  1870,  when  he  learned 
that  they  had  been  deposited  by  Frederick 
Burton  with  the  bank  on  the  25th  of 
September,  1869.  The  plaintiff,  however, 
did  not  then  apply  to  the  bank,  being 
afraid  of  injuring  his  brother.  In  April, 
1871,  Frederick  Burton  was  arrested  and 
convicted  on  a  charge  of  forgery.  Upon 
his  arrest  the  plaintiff  applied  to  the 
bank,  and  then  learnt,  for  the  first  time, 
that  the  deposit  of  the  deeds  had  been 
accompanied  by  a  memorandum  purport- 
ing to  be  signed  and  sealed  by  himself, 
of  which  the  material  part  was  as  fol- 
lows : 

"In  consideratiou  of  your  Banking 
Company  lending  to  Mr.  Frederick  Burton 
the  Bom  of  1,0002.  sterling  for  eeven  days 


from  this  date  ['25th  Sept.  1869]  I  deposit 
with  you  the  several  documents  mentioned 
in  the  schedule  hereunder  written,  which 
I  agree  shall  remain  with  you,  or  other 
the  public  officers,  for  the  time  being,  of 
the  said  company,  as  a  security  for  the 
payment  to  you,  or  other  such  public 
officers  as  aforesaid,  of  all  money  due,  or 
to  become  due,  from  the  said  Frederick 
Barton  to  the  said  company  ...  on  any 
account  whatsoever,  including  charges  for 
interest,  commission,  and  all  costs,  charges 
and  expenses  which  you  may  incur  in  en- 
forcing or  obtaining  payment  of  such 
money,  or  in  realizing  this  or  any  further 
security.  And  I  agree  to  pay  yon,  or 
such  public  officers  as  aforesaid,  upon 
demand,  all  Bua}i  money;  and  I  hereby 
charge  the  hereditaments  and  premises 
comprised  in  such  documents  respectively, 
and  all  fixtures  now  or  hereafter  thereon, 
with  the  payment  thereof." 

The  plaintiff  stated  that  this  document 
was  a  forgery.  The  bank  claimed  to  be 
entitled  to  hold  the  deeds  under  it  for  a 
balance  due  from  Frederick  Burton  to 
them,  of  more  than  2,0002.  The  plaintiff 
then  filed  this  bill  for  the  delivery  np  of 
the  deeds,  alleging  that  the  memorandum 
was  a  forgery,  and  that  the  bank  did  not 
in  fact  lend  to  the  said  Frederick  Bur- 
ton the  sum  of  1,0002.,  or  any  other  sum, 
for  the  period  of  seven  days,  from  the 
25th  of  September,  1869.  The  defendant 
Gray,  by  his  answer,  insisted  that  the 
memorandum  was  genuine,  and  that  the 
bank  had,  in  &ct,  lent  Frederick  Burton 
1,0002.  bv  placing  it  to  his  credit,  and 
that  he  had  drawn  cheques  thereon  to 
the  amount  of  9002.  and  upwards,  and 
that  the  bank  did  thereby,  in  fEict,  lend 
him  1,0002.  for  seven  days,  from  the  25th 
of  September,  1869 ;  and  further,  that,  if 
the  document  was  not  genuine,  ijie  bajik 
was  still  entitled  to  the  benefit  of  the 
deposit,  inasmuch  as  the  plaintiff  bad 
lent  the  deeds  to  his  brother,  for  the 
purpose  of  enabling  him  to  borrow  money 
upon  them. 

It  did  not  appear  that  any  sum  of 
1,0002.  had  been  carried  to  the  credit  of, 
or  otherwise  lent  to  Frederick  Burton  by 
the  bank,  for  or  within  seven  days  after 
the  25th  of  September.  But  the  bank 
had,  within  such  seven  days,  paid  cheques 
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diavn  bj  him  for  over  1,0001.  His  bank- 
ing acoonnt  also  shewed  that,  on  the  4th 
of  October,  1,0001.  had  been  advanced  to 
him  on  a  promissory  note. 

The  M^ter  of  tho  Bolls  had  declined 
to  trj  the  question  of  the  forgery  of  the 
memorandnm  of  deposit,  saying  that  was 
B  qoeetion  for  a  jniy ;  bnt  he  held  that, 
even  assaming  the  docament  to  be 
gennine,  the  terms  of  it  had  not  been 
complied  with,  and  the  plaintifif  was 
entitled  to  have  the  deeds  delivered  back 
to  him.  The  bank  appealed  &om  this 
decision. 

Mr.  Fry  and  Mr.  W.  W.  Oooper,  in 
snpport  of  the  appeal,  argued  that  the 
plaintiff  had  given  his  brother  a  general 
uithoriiy  to  deal  with  the  deeds,  and  had 
acqaiesced  in  the  deposit  of  them  with 
the  bank,  and  waived  his  right  (if  any) 
to  recover  them.     They  cited — 

Perry  v.  HoU,  2  Giff.  138 ;  2  De  Gex, 
F.  ft  J.  38;  s.  c.  29  Law  J.  Bep. 
(h.s.)  Chanc.  &7T. 

Mr.  Sottthgate  and  Mr.  Waller,  for  the 
respondent,  were  not  called  upon. 

LoBD  JnsTiCB  MsLiiiSH  Said — The  bill 
proceeded  upon  two  different  grounds: 
1st.  That  the  memorandnm  of  deposit 
was  a  forgery ;  and,  2ndly.  That,  if  it 
was  not  a  forgery,  nevertheless  the  bank 
had  not  complied  with  the  condition 
stated  in  it,  so  as  to  make  it  binding  on 
the  plaintiff.  The  Master  of  the  Bolls 
had  held  that,  if  the  question  of  forgery 
was  necessary  to  be  tried,  it  ought  to  be 
tried  by  a  jury,  and  they,  the  Lords 
Justices,  entirely  agreed  in  that  opinion. 
They  decided  the  case  on  the  second 
ground,  that,  even  admitting  the  memo- 
randum not  to  be  a  forgery,  the  bank 
had  not  complied  with  the  condition 
contained  in  it,  and  the  agreement  for 
suretyship  fiiuled.  Unless  1,0002.  were 
advanced  for  seven  days,  in  accordance 
with  the  terms  contained  in  tho  memo- 
randum, the  gruarantee  and  mortgage 
never  came  into  existence.  The  bank, 
when  they  saw  the  words  in  the  m£mo- 
randum,  ought  to  have  known  that  the 
transaction  was  this:  that  the  plaintiff 
had  been  informed,  truly  or  falsely,  that 
his  brother  had  some  pressing  necessity 
for  a  sum  of  1,000Z.,  to  be  advanced  im- 


mediately, for  a  period  of  seven  days, 
and  that  he  had  entered  into  this  security 
for  the  purpose  of  enabling  his  brother  to 
obtain  the  l,000i.,  which,  he  supposed, 
was  to  be  returned  in  seven  days.  The 
bank  must  have  known  that  if  the 
brother  did  not  come  for  and  did  not  get 
the  1,000Z.  for  seven  ;day8,  the  ground 
for  the  plaintiff  becoming  surety  never 
existed,  and  he  was  not  bound.  It  was 
impossible  to  put  any  other  construction 
on  the  words  than  this :  "  If  you  will 
advance  him  1,OOOJ.  instantly  for  seven 
days,  then,  and  not  otherwise,  I  agree  to 
give  the  deposit  of  title-deeds,  and  to 
become  security." 

It  was  quite  clear  that  no  such  advance 
was  made.  There  were,  no  doubt,  cer- 
tain  sums  advanced  in  the  ordinary  way 
upon  cheque,  which,  on  the  SOth  of 
Soptember,  made  a  balance  of  810Z. 
against  Frederick  Burton;  but  5101.  of 
that  was  paid  back  on  the  Ist  of  October. 
In  no  way  was  there  anything  like  l,000i. 
advanced  nntU  the  4th  of  October,  when 
1,0002.  was  advanced  upon  a  promissory 
note.  That  note  was  not  produced ;  but 
it  appeared  to  have  been  a  note  at  three 
or  four  months'  date.  Such  an  advance 
as  that  on  the  note  could  not  possibly  be 
a  compliance  with  the  memorandum.  If 
an  action  had  been  brought  against  the 
plaintiff  on  the  guarantee  contained  in 
the  memorandum  for  the  amount  ad- 
vanced, aind  an  action  had  been  brought 
by  the  plaintiff  in  detinue  for  the  recovery 
of  the  deeds,  the  action  on  the  guarantee 
must  have  failed,  and  the  action  in  de- 
tinue must  have  succeeded,  on  the  ground 
that  the  consideration,  which  was  a 
condition  precedent  to  the  guarantee 
and  mortgage  taking  effect,  had  never 
been  compUed  with.  A  case  was  at- 
tempited  to  be  made  in  Equity,  that  the 
plaintiff,  having  notice  that  the  bank 
had  got  the  deeds,  did  not  come  and 
demand  them.  It  was  a  complete  answer 
to  this,  that  the  plaintiff  did  not  know 
that  the  1,0002.  had  not  been  advanced. 

Then  this  case  was  set  up,  that, 
although  the  plaintiff  might  have  a  case 
if  the  deed  were  genuine,  he  had  no  case 
if  it  were  a  forgeiy,  because,  by  not 
claiming  the  deedis  fh>m  the  bank,  h6 
had  waived  his  rights,  and  acquiesced  in 
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his  brother's  raising  money  apon  the 
deeds.  The  plaintiff  was  entitled  to  pnt 
his  case  in  both  ways,  as  he  does  by  his 
bill,  viz.:  That  the  memorandum  was 
not  genuine,  but,  if  it  was  genuine,  its 
terms  hadnot  been  complied  with.  But 
the  bank  were  not  entitled  to  set  up  that 
this  memorandnm,  on  the  footing  of 
which  they  received  the  deeds,  was  not  a 
gennine  instrument.  If  they  were  not 
entitled  to  the  deeds  under  the  memo- 
randum  (and  they  were  not,  because  they 
had  not  complied  with  the  condition  of 
it),  they  were  not  eutitled  to  the  deeds  at 
all.  The  decision  of  the  Master  of  the 
Bolls  was  I'ight,  and  the  appeal  most  be 
dismissed,  with  costs. 
LoBD  JcsTiCE  James  concurred. 


Solicitors — ^Messrs.  Heath  &  Parker,  for  plaintiff; 
Mr.  A.  £.  Francis,  for  the  bank. 


} 


lEECH  V.  SCHWEDER. 


Jessel,M.B. 

1874. 

Jan.  20 

Light  and  Air — Practice — Personal  In. 
spection  of  Buildings  by  Judge, 

A  Judge  of  t?ie  Court  of  Chancery  ought 
not  to  make  a  personal  inspection  of  build, 
ings  in  order  to  ascertain  whether  a  material 
diminution  of  Ught  and  air  is  caused  in 
any  ease. 

This  was  a  common  light  and  air  case. 
The  premises  were  situated  in  St.  Mary 
Axe,  in  the  city  of  London,  and  the  parties 
were  at  issue  on  the  question  whether 
certain  alterations  made  by  the  defend- 
ant caused  a  material  diminution  of  light 
and  air  to  the  plaintiff. 

Mr.  Southgate  and  Mr.  Locoek  Webb 
appeared  for  the  plaintiff. 

Sir  B.  Baggallay  and  Mr.  Dundas 
Gardiner,  for  the  defendant,  asked  the 
Master  of  the  Bolls  to  make  a  personal 
inspection  of  the  premises. 

The  Master  of  the  Bolls  said  that  he 
had  previously  revised  sach  an  applica- 
tiqn  in  vacation  time,  and  he  was  ^Ia4 


now  of  having  an  opportunity  of  stating 
his  reasons  for  such  a  refusal  in  open 
Court. 

In  the  first  place,  it  was  not  right  to 
ask  a  Judge  of  the  Court  of  Chancery  to 
go  to  a  distance  to  inspect  buildings,  and 
so  take  him  away  from  his  very  import- 
ant duties  in  Coart  and  in  Chambers. 

In  the  second  place,  there  was  not  the 
same  safeguard  against  individual  pecu- 
liarity in  the  case  of  a  Judge  that  there 
was  in  the  case  of  a  jury.  Jurymen  were 
taken  from  classes  with  ordinarv  com- 
mon sense  and  experience,  and  any  pecu- 
liarity of  one  or  two  of  them  was  balanced 
by  the  absence  of  such  peculiarity  in  the 
rest.  Yon  got,  therefore,  average  know- 
ledge and  capacity  in  a  jury.  But  yoa 
could  not  rely  on  the  same  thing  in  a 
single  Judge.  He  might  be  an  old  man ; 
he  might  have  defective  vision,  and  b© 
unable  to  tell  what  was  a  material  ab- 
straction of  light ;  or  he  might  be  colour 
blind. 

Then  there  was  a  third  objection  to 
the  course  proposed,  namely,  that  the 
parties  could  not  well  appeal  from  a 
decree  made  by  a  Judge  after  a  personal 
inspection.  He  would  not  have  decided 
upon  materials  which  the  Court  of  Appeal 
coald  see.  In  Chancery  an  appeal  went 
on  law  and  fact  together,  and  it  would 
not  be  clear  to  what  extent  the  Judge 
below  had  been  influenced  by  his  own 
observation,  and  in  what  he  had  trusted 
to  the  written  evidence.  The  Judges  oi 
the  Court  of  Appeal  would  then  be  asked 
to  make  an  inspection  also,  and  they 
might  have  a  dark  day,  while  the  Judge 
below  had  had  a  bright  day — or  vice 
versa — and  their  judgment  might  be 
different  on  that  account. 

His  Honour  therefore  refused  to  grant 
the  application. 


Solicitors— Messrs.  Lumley  &  Lumley,  for  the 
plaintiff;  Messrs.  Travers,  Smith  &  Ca,  for 
the  defendant. 
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HATHESraa  V.  UlNO. 


Bacok,  V.C. 

1873. 
Dec. 

BiU  of  Lading — Negotiable  Instrument 
— Mate's  Receipt — Chose  in  Action — As- 
signvient — Notice — Custom. 

Brokers  delivered  goods  on  hoard  a  ship 
and  took  mate's  receipts  in  the  name  of  their 
principals,  who  afterwards  endorsed  the.  re- 
eeipts  to  the  brokers.  The  captain  signed 
UUs  of  hiding  wUhout  notice  of  the  endorse- 
meni  .-—Held,  that  the  holders  of  the  hills 
of  ladSig  were  entitled  to  the  goods. 

Held,  also,  that  the  captain  was  justified 
m  signing  the  bills  of  lading,  and  that  the 
brokers  had  no  davn  for  indemnity  from 
0*6  owners. 

Notice  to  the  captain  would  not  have 
tweeted  holders  of  the  bills  of  lading  for 
valve  without  notice. 

A  local  custom  making  mate's  receipts 
negotiable  would  not  hind  the  goods  else- 
where. 

The  plaintiffs  in  this  cause  were  the 
partners  in  the  firm  of  Curmmchund 
Tremchond,  brokers,  at  Bombay.  In  the 
year  1870  liiey  purchased  a  quantity  of 
cotton  for  Messrs.  Harbord  &  Co.,  two 
lots  of  which  formed  the  subject  of  the 
soit.  On  the  1st  of  June,  1870,  tiie  plain- 
tiffs delivered  the  two  lots  in  question  on 
board  the  steamship  Alabama,  and  re- 
ceived mate's  receipts ;  these  receipts  were 
taken  by  them  to  the  o£Bce  of  Harbord 
A  Co.,  and  without  parting  with  posses- 
sion of  them  they  obtained  the  endorse- 
ment of  Harbord  &  Co.  on  the  receipts. 
The  plaintiffs  claimed  a  lien  on  the  goods 
by  virtue  of  their  possession  of  the  endorsed 
receipts;  they  alleged  the  receipts  were 
negotiable  by  reason  of  a  custom  among 
merchants  at  Bombay,  and  that  bills  of 
lading  could  not  properly  be  gfiven  by  a 
captam  without  his  having  such  receipts 
given  up  to  him.  There  was  some  conflict 
of  evidence  as  to  what  actually  took  place 
at  Bombay  beyond  what  has  been  above 
stated. 

The  material  facts  as  stated  in  the  bill 
wer«  as  follows — Messrs.  Harbord  &  Co. 
tried  to  induce  the  plaintiffs  to  give  up 
the  receipts,  and  on  foiling  to  do  so,  they 
being  the  agents  of  the  ship,  induced  the 

Ssw  SsBUS,  43.— Chakc. 


captain  to  sign  bills  of  lading  without 
the  receipts  ;  that  the  plaintiffs  tendered 
proper  bills  of  lading  to  the  captain  to 
sign  in  exchange  for  the  receipts,  but  he 
refosed  on  the  ground  that  he  had  already 
signed  other  bills  of  lading.  According 
to  the  evidence  of  the  captain,  on  the 
other  hand,  he  received  no  notice  from 
the  plaintiffs,  and  signed  no  bills  of  lading 
without  seeing  the  mate's  receipts.  The 
details  of  evidence,  so  far  as  they  are 
necessary  to  this  report,  appear  in  the 
judgment. 

The  defendants  to  the  bill  were  James 
Laing  <fc  Mary  Gourley,  the  shipowners, 
Zeden,  the  ship  agent  at  Liverpool  and 
consignee,  the  Comptoir  d'Eacompte  de 
Paris,  assignees  of  the  bills  of  lading  for 
value,  without  notice  of  any  of  the  mat- 
ters in  dispute,  who  were  made  parties 
by  amendment,  two  of  the  partners  of 
Harbord  &  Co.,  and  the  assignees  in 
bankruptcy  of  the  third  partner. 

The  bill  was  filed  on  the  arrival  of  the 
ship  at  Liverpool,  and  prayed  that  the 
plamtiffs  might  be  declared  entitled  to  the 
cotton  or  a  hen  on  it,  or  in  the  alternative, 
that  the  shipowners  might  be  decreed  to 
make  good  to  them  the  value  of  the 
cotton. 

The  cotton  was  sold  in  the  interval  and 
the  purchase-money  paid  into  Court. 

Mr.  Eddis  and  Mr.  Morshead,  for  the 
plaintiffs,  contended,  in  the  first  place,  that 
they  had  a  right  to  stop  the  cotton  in 
transitu — 

Graven  v.  Byder,  6  Taunt.  423 ; 
Buck  V.  HatfieU,  5  B.  A  Aid.  632. 

The  mate's  receipt  was  a  good  negoti- 
able instrument,  and  gave  the  holders  the 
property  in  the  goods — 

Evans  v.  Nichol,  4  Sc.  N.R.  43 ;  8.  o. 
11  Law  J.  Rep.  (n.s.)  C.P.  6. 

The  bills  of  lading  having  been  issued 
fraudulentiy  did  not  give  the  Holders, 
though  innocent,  a  title — 

Schuster  v.  McKellar,  7  B.  4  B.  704 ; 
8.  c.  26  Law  J.  Rep.  (u.s.)  Q.B. 
281. 

At  any  rate  the  shipowners  were  per- 
sonally liable,  the  fraudulent  acts  having 
been  committed  by  their  agents. 

Mr.  Kay  and  Mr.  B.  B.  Rogers,  for  the 
Comptoir  d'Escompte. — The  receipts  had 
been  given  in  the  name  of  Harbord  &  Co., 
2H 
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the  bills  of  lading  were  therefore  pro- 
perly signed,  if  not,  the  property  in  the 
cotton  passed  by  the  bills  of  lading — 
Pease  y.  Ohaliee,  35  Law  J.  Rep. 
(n.s.)  P.O.  66 ;  B.  c.  Law  Rep.  1 
P.O.  219. 
The  qnestion  of  the  retention  of  the 
mate's  receipts  was  immaterial  on  a  ques- 
tion of  stoppage  in  transitu — 

Cowasjce  v.  Thompson,  5  Moore,  P.O. 
165. 
The  plaintifis,  however,  wore  not  ven- 
dors and  could  have  no  right  to  stoppage 
in  transitu.     If  they  ever  had  any  right 
over  the  goods  it  was  a  broker's  lien,  and 
that  was  gone  on  their  delivery  on  board. 
Mr.  A.  E.  Miller  and  Mr.  Edward  Beau, 
mont,  for  the  shipowners,  eaid  they  were 
ignorant  of  the  whole  alleged  frand,  and 
could  not  in  any  way  be  made  liable,  they 
were  innocent  stakeholders. 
Mr.  Buckley  for  Zeden. 
Mr.  H.  A.  Oiffard  for  other  parties. 
Mr.  Eddis,  in  reply,  referred  on  the 
qnestion  of  stoppage  to 

Lickbarrovj  v.  Mason,  5  Term  Bep. 

867; 
Turner  v.  The  Trustees  of  the  Liverpool 
Looks,  6  Ezch.  Rep.  543 ;  s.  o.  20 
Law  J.  Rep.  (n.b.)  Exch.  393  ; 
and  on  the  negotiability  of  mate's  receipts 
to 

Oimiey  v.  Behrend,  3  E.  &  B.  632 ; 
8.  c.  23  Law  J.  Rep.  (n.s.)  Q.B. 
265. 

BiooH,  V.C— This  case  is  very  im- 
portant if  the  several  topics  which  have 
been  urged  have  any  application  to  it 
or  ought  to  regulate  the  decision,  but, 
in  my  opinion,  it  can  be  disposed  of  upon 
much  shorter  grounds ;  and  for  the  con- 
sideration of  those  legal  grounds,  I  turn 
first  to  the  bill  itself,  and  I  there  find  that 
the  course  of  business  between  the  plain- 
tifis and  the  firm  of  Harbord  &  Co.,  was 
that  the  plaintifis  should  purchase  and 
pay  for  the  cotton  and  have  it  delivered  to 
themselves.  "  And  that  afterwards  they 
should  load  it  on  board  ship  at  Bombay, 
taking  the  usual  receipts  for  the  cotton 
from  the  mate  or  officer  in  charge  of  the 
ship,  which  receipts  were  retained  by  the 
plaintifi's  and  taken  by  them  to  the  firm 
of  Harbord  &  Co.,  in  order  that  the  re-  . 


ceipts  might  be  endorsed  to  the  plaintifis 
by  the  firm  of  Harbord  &  Co.,  without 
the  said  firm  of  Harbord  &  Co.  at  any 
time  having  possession  of  the  same." 
That  they  say  is  the  course  of  their  busi- 
ness— "  The  plaintifi's  so  kept  the  receipts 
as  aforesaid  in  order  that  they  might  pre- 
serve their  right  to  the  possession  of  the 
said  cotton,  and  the  receipts  so  kept  and 
endorsed  to  them  were  retained  by  them 
till  the  cotton  represented  by  the  said 
receipts  was  paid  for  by  the  said  firm  of 
Harbord  &  Co.  Upon  such  payment  the 
receipts  were  handed  over  to  the  said  firm 
of  Harbord  &  Co.,  in  order  that  they 
might  present  them  to  the  captain  of  the 
ship  and  obtain  bills  of  lading  without 
theproductionof  the  said  receipts."  That 
is  the  course  of  trade  as  it  is  described, 
and  that,  as  I  read,  is  that  the  plaintifis 
were  brokers  for  Harbord  &  Co.,  and 
bought  on  behalf  of  Harbord  &  Co.  the 
cotton  in  this  case,  which  they  had  a 
right  to  retain  until  they  were  paid  their 
charges,  which  charges  as  brokers  in- 
cluded the  amount  that  they  had  laid  out 
for  their  principals,  and  that  that  would 
give  them  a  lien  is  beyond  all  doubt ;  but 
any  other  title  than  that  of  a  lien  is  not 
pleaded  and  cannot,  according  to  the  cir- 
oumstances  of  the  case,  exist.  If  the  value 
of  the  cotton  after  the  plaintifi's .  had 
bought  it  for  Harbord  &  Co.  had  increased, 
no  matter  to  what  extent,  can  it  be 
doubted  that  Harbord  &  Co.,  upon  this 
statement  of  the  course  of  business,  would 
have  been  entitled  to  the  increase  upon 
pajring  the  price  contracted  for  ?  If  there 
had  been  any  diminution  in  the  value  the 
plaintifis  would  have  snfi'ered  no  part  of 
the  loss  occasioned  by  that  diminution. 
Brokers  they  were  according  to  their  own 
statement,  brokers  with  a  lien  :  and 
brokers  generally,  if  not  always,  have  a 
lien  upon  the  goods  which  they  purchase 
for  their  principals,  and  the  possession  of 
which  they  retain.  Other  rights  than 
that  they  do  not  allege  they  have,  and  it 
would  be  inconsistent  with  every  fact  of 
the  case  to  suppose  they  had  any  other 
right. 

Then  they  go  on  to  say — "  Among  the 
said  cotton  were  two  lots  of  eighty  and 
eighty-two  bales  "  and  so  on,  and  in  ac- 
cordance with  the  usual  course  of  bosineaB 
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\ibey  were  reepectively  put  on  board  the 
said  ship."  Whatever  their  possession, 
their  right  being  onlv  to  a  lien,  that  lien 
was  discharged  as  to  the  possession  of  the 
property  in  the  bales  of  cotton  when  they 
put  them  on  board  Harbord's  ship.  There 
IS  no  question  abont  stoppage  in  transitu. 
They  were  Harbord  &  Co.'s  goods  from 
the  beginning,  sabject  to  Harbord  &  Go. 
paying  the  price ;  they  were  by  Harbord 
&  Co.  8  agents,  the  brokers,  put  on  board 
Harbord  &  Co.'s  ship,  and  a  receipt  was 
taken  from  the  mate  in  the  name  of 
Harbord  &  Co.  The  brokers'  lien  was 
then  gone.  1  am  at  a  loss  to  see  that  they 
had  any  other  lien  or  right,  or  that  they 
can  by  any  perversion  of  terms  be  called 
Tenders. 

Now  the  bill  does  not  state  when  that 
was  done  nor  do  the  affidavits.  And 
when  that  was  done  appears  to  me  to  be 
a  point  of  vital  importance  in  this  case, 
becanse,  from  the  statements  and  trom. 
the  natore  of  the  transaction,  it  is  quite 
clear  that  the  plaintiffs  thought  the  mere 
possession  of  the  reoeipta  was  nothing. 
The  possession  of  the  receipts  by  them 
was  simply  an  act  of  agency,  and  in 
proper  course  the  receipts  ought  to  have 
been  handed  to  Harbord  &  Co.,  and  so 
the  pkintafis  thought.  They  felt  they  bad 
mrtod  with  their  lien,  that  the  receipts 
neld  by  them  were  good  for  nothing,  for 
they  were  Harbord  &  Co.'s  receipts,  and 
thoefore  they  procured  an  endorsement 
to  be  made  upon  them.  What  is  the  e£Pect 
of  that  endorsement  P  It  is  a  transfer  of 
the  right  which  Harbord  &  Co.  had  by 
Tirtoe  of  the  delivery  of  the  mate's  re- 
ceipts to  the  plaintiffs ;  and  it  is  upon  that 
that  they  claim.  TTpon  that  the  whole  of 
their  complaint  gainst  the  present  defen- 
dants is  founded.  It  is  the  endorsement 
on  the  receipts,  and  the  possession  of  the 
receipts  upon  which  they  found  their 
daima;  nor  could  they  claim  otherwise, 
for  in  every  one  of  the  cases  that  have 
been  referred  to  in  which  the  mate's  re- 
ceipts are  mentioned,  they  are  mate's 
receipts  taken  by  the  true  owner  of  the 
property  in  order  that  his  right  to  and 
possession  of  that  property  may  not  bo 
qnes&)ned  or  disturbed  by  the  fact  of  his 
baring  deposited  the  goods  on  board  some- 
body else's  ship.   All  that  the  shipper  has 


to  do  under  those  circninstances  is  to 
satisfy  himself  that  the  receipt  expresses 
no  more  in  quantity  and  description  than 
the  goods  which  are  then  received  by  him. 
Having  done  that,  he  has  discharged  his 
duty — he  has  given  vouchers  which  pre- 
vent him  ever  thereafter  saying  he  did 
not  receive  these  bales  of  cotton.  That 
is  the  extent  of  his  liability ;  and  if  he 
discharges  himself  from  that  liability, 
the  possession  of  the  mate's  receipts  by 
somebody  else  than  Harbord  &  Co.  does 
not  signify  at  all,  and  as  between  himself 
and  Harbord  &  Co.,  it  is  fibt  necessary 
even  to  produce  them.  The  goods  were 
delivered  as  Harbord  &  Co:'6  .goods,  he 
acknowledged  the  receipt  of  them  for 
Harbord  &  Co.,  and  gave  it  to  the  man 
who  came  alongside  that  he  might  carry 
it  to  whoever  it  belonged  to.  It  went 
into  the  hands  of  the  plaintiffs,  and  it 
was  held  by  them  to  be  of  no  earthly  use 
to  them  until  they  got  a  transfer  of  Har- 
bord &  Co.'s  right. 

Now,  in  my  opinion,  it  would  add 
greatly  to  the  perils  of  the  sea  and 
the  perils  of  commerce  if  I  wore  to  hold, 
in  opposition  to  every  principle  which 
regulates  snch  transactions  in  this  Court, 
that  they  acquired  that  title  which  they 
say  they  had  acquired  by  means  of  en- 
dorsements of  which  they  gave  no  notice 
to  the  captain,  or  to  anybody  else  until  after 
it  was  too  late  for  the  captain  to  do  any. 
thing  for  them.  Withoutsuch  notice  being 
given,  I  am  of  opinion  that  their  right 
cannot  avail  against  the  rights  which  the 
defendants  acquired  through  the  bills  of 
lading.  See  to  what  mischief  it  might 
lead.  Without  saying  at  the  present  mo- 
ment a  word  about  the  custom,  what 
difference  is  there  between  the  mate's  re- 
ceipts taken  as  the  plaintiffs  took  them, 
and  any  other  chues  in  action?  A 
book  debt,  a  policy  of  insurance,  or  any- 
thing else  of  the  kind,  may  be  well  as- 
signed in  equity,  but  the  assignment  is  of 
no  avail  except  notice  is  given  to  the  per- 
son who  is  to  be  charged  with  it.  The 
captain  from  the  time  he  receives  the 
goods  is  chargeable  with  those  goods.  If 
be  has  no  notice  that  any  other  owner  in 
the  world  exists  but  the  man  in  whose 
name  he  has  given  the  receipt,  what 
liability   does    he    incur    when   ho   as- 
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Bigns   the  bills  of   lading   to  the    per- 
son who,  aa  far  as  he  is  concerned,  is  the 
sole  owner?    It  is  the  luuTersal  prin- 
ciple, and  in  my  opinion  it  is  directly 
applicable  to  the  transaction  in  this  case. 
If  I  were  to  consider  that  that  principle 
roqnired  any  snpport  from  the  facts  of 
this  case,  nothing  can  by  any  possibility 
be  stronger  than   they  are.      Here  is  a 
captain  sailing  from  the  port  of  London 
going    to    Bombay  for    the   first  time, 
knowing    nothing   abont   local   customs 
or  any  other  costoms,  bnt  knowing  very 
well  what  his  dnty  as  skipper  is.     He  is 
for  fourteen  days  in  the  port  of  Bombay, 
half  of  which  time  is  occupied  in  deliver- 
ing the  cargo  that  he  brought  there,  and 
the  other  half  in  taking  in  the  new  cargo. 
During  that  time,  as  I  gather  (it  is  not 
very  £stinctly  stated  in  the  evidence  that 
I  can  see),  a  great  many  things  were 
done.     The  plamtiffs  here  say  that  for 
965  bales  they  got  bills  of  lading,  and  yet 
upon  no  one  of  those  occasions,  when 
those  bills  of  lading  were  applied  for,  was 
any  notice  given  to  the  captain  or  any 
intimation  to  him  that  they  had  any  claim 
upon  those  goods.    They  were  assigned 
it  is  said  by  the  endorsement.     Surely, 
for  the  common  protection  of  innocent 
persons  in  mercantile  transactions,  it  was 
mcombent  upon  them  to  give  him  notice. 
They  saw  him  sign  bills  of  lading  daily. 
They  knew  he  might  sign  a  bill  of  lading 
at    any   time,    and  there   was  not   the 
slight^t  intimation  or  notice  given  to 
him  at  any  time  until,  according  to  their 
statement,  the  18th  of  June.    The  bill  of 
lading  bears  date  the  30th  of  May.     On 
the  30th  of  May,  when  the  goods  were  in 
the  possession  of  the  captain,  he  upon  the 
request  of  the  only  person  he  knew  in  the 
trtmsaction  (for  it  is  not  pretended  he 
knew  anything  of  the  present  plaintiffs), 
at  the  place  of  business  of  Harbord  & 
Co.,  the  proper  place  for  the  transaction 
of  such  matters,  is  called  upon  to  sign 
and  he   does  sign  a  variety  of  bills  of 
lading,  965  bales    comprising  the  bills 
relating  to  the  cotton  in  question. 

Now,  the  captain's  su»x)nnt  of  what  he 
did  upon  that  is  very  clear,  and  I  shall 
mention  it  a  little  hereafter  when  I  come 
to  deal  with  the  evidence.  But  looking 
at  the  case  only  as  a  matter  of  law,  what 


is  there  to  induce  me  to  say  that  by  the 
transfer  of  Harbord  &  Co.  by  endorse- 
ment of  the  mate's  receipts,  no  notice 
having  been  given  to  the  captain,  he  is  in 
the  slightest  deg^ree  in  derault?     I  can 
apply  no  principle  to    the    case  as  the 
plaintiffs  themselves  state.    Then  the  evi- 
dence is  not  to  be  disregarded,  and  the 
evidence  stands  thus — With  the  mate's 
receipts  in  their  possession,  the  plaintifia' 
agents  go  to  Harbord  &  Co.  to  desire 
them  to  endorse  the  receipte.      I  have 
already  said  to  what  end  the  endorsement 
was  required.   The  mate's  receipts,  if  they 
were  the  things  that  had  the  effect  the 
plaintiffii  here  contend  for,  no  endorse- 
ment   in  the  world  would  make  them 
good.     They  go  to  the  plaintiffs  for  en- 
dorsement and  they  get  the  endorsement 
made.     Then  between  the  30th  of  May 
and  the  13th  of  June,  it  appears  by  the 
evidence  that  the  ship  was  loaded.    There 
is  no  pretence  that  any  application  was 
made  to  Captain  Bland  till  the  13th  ot 
June,  and  upon  that  there  is  a  conflict 
of  stetement.      During  that  period  the 
bills  of  lading  were  signed,  as  I  have  said, 
and  the  ship  is  ready  to  sail  and  it  did 
sail,  I  suppose,  on  the  13th  of  June. 

Then,  the  evidence  on  the  part  of  the 
plaintiffs  is,  that  having  these  notes  so 
endorsed  they  never  did  part  with  the 
possession  of  them.  That  expression  is  not 
satisfactory,  since  they  were  getting  these 
other  bills  signed.  Considering  the  nature 
of  the  transactions,  the  hurry  with  which 
they  were  performed,  as  appears  by  Cap- 
tain Bland's  evidence,  in  a  crowded  ship- 
broker's  office,  with  a  quantity  of  natives 
there,  his  sole  business  being  to  see  that 
he  did  not  incautiously  or  improperly  sign 
bills  of  lading,  the  business  of  Harbord 
&  Co.  being  that  they  should  produce  to 
him  the  mate's  receipts  for  the  goods  for 
which  they  required  bills  of  lading,  he 
says  that  he  never  signed  any  bills  of 
lading,  the  receipte  for  which  were  not  be- 
fore him  at  the  tune  he  signed  them.  That 
is  not  inconsistent  with  the  &cte  stated 
by  the  plaintifis  that  they  never  parted 
with  the  possession  of  them.  As  it  is, 
contrasting  their  evidence  with  Captain 
Bland's,  and  treating  it  as  I  am  invited 
to  do  as  a  jury,  I  do  not  hesitate  to  say, 
as  a  jury,  I  should  find  in  favour  of  the 
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&ct8  stated  by  Captain  Bland.  If  it  had 
been  otherwiae,  and  if  the  demand  had 
been  made  {)f  rsonally  upon  Captain  Bland, 
how  conld  he  have  complied  with  it  ?  He 
had  already  a  fortnight  before  signed  the 
bill  of  lading.  He  ooold  not  sign  two 
bills  of  lading — he  conld  not  sign  a  second 
bill  of  lading  having  signed  the  first,  be- 
canse  that  would  have  exposed  him  to 
personal  consequences,  and  perhaps  have 
imperilled  the  interest  of  the  owners. 

Then  the  case  of  the  plaintiffs  is  endea- 
Toared  to  be  supported  by  the  evidence 
rftwo  gentlemen  who  say  they  have  been 
merchants  in  Bombay  for  six  years,  and 
they  prove  what  they  call  a  custom.  Now, 
it  ia  worth  while  looking  at  the  terms  in 
which  they  state  it.  "  We  say  that,  ac- 
cording to  the  usage  and  custom  of  mer- 
chants in  Bombay,  such  mates'  leoeipts 
represent  the  property  in  the  goods  there- 
in specified,  and  are  always  negotiable  in 
the  Bombay  market,  and  are  sold  and 
pledged  and  pass  the  property  in  such 
goods,  in  the  same  maimer  as  bills  of 
kding."  But  that  most  be  read  with  the 
propernnderstandingof  the  custom.  They 
represent  what  ?  That  the  holder  of  the 
note  is  entitled  to  the  goods  in  question — 
not  that  the  holder  of  the  note,  but  that 
the  person  in  whose  favour  the  note  is 
made,  is  entitled  to  the  possession  of  the 
goods  in  question ;  and  it  is  possible  that 
some  Buon  pernicious  and  loose  habit 
might  prevail  in  the  market  at  Bombay. 
Bst  ia  that  a  custom  I  can  adopt  P  Is  it 
a  load  custom  you  can  fix  upon  a  captain 
from  Stepney  who  saw  Bombay  for  the 
first  tune  in  his  life  in  1870  ?  That  may 
be  a  custom  between  the  parties  con-  . 
oemed ;  but  even  taking  it  in  the  terms 
ibey  express  here,  there  is'  not  a  word 
about  endorsing  the  mate's  receipt,  nor 
any  suggestion  that  the  indorsement,  if 
it  is  of  any  use  at  all,  does  not  create  a 
new  title  of  which  title  notice  must  be 
given.  They  go  on  to  what  is  clear — 
"  And  that  captains  or  masters  of  ships 
are  bonnd  to  have  the  mate's  receipts  re- 
tnmed  to  them  before  they  sign  any  bill 
or  bills  of  lading  for  the  goods  mentioned 
is  such  mate's  receipts."  Why  should  I 
adopt  that  P  It  cannot  be  true.  Suppose 
a  mate's  note  to  be  lost,  are  the  goods  the 
captain's,  so  that  he  cannot  be  c&ued  upon 


to  sign  a  bill  of  lading  P    If  the  captain 

satisfies  himself  with  his  own  hands  and  his 
own  eyes  that  the  goods  are  on  board,  then 
the  mate's  receipts  become  to  him  a  mat- 
ter of  perfect  indifference,  if  he  can  only 
satisfy  himself  whose  goods  they  are.  He 
is  told  and  he  knows  they  are  the  goods 
of  Harbord  &  Co.,  therefore  he  signs  the 
bill  of  lading.  The  evidence  states — "  It 
is  the  general  practice  in  Bombay  of  such 
of  the  European  firms  there  as  employ 
brokers  to  buy  goods  in  the  name  of  their 
brokers,  but  to  ship  the  same  in  the  firm's 
name,  the  brokers  meanwhile  retaining 
the  mate's  receipts  as  their  security,  and 
by  way  of  lien  on  the  goods  so  shipped 
by  them."  The  custom  that  the  gentle- 
men talk  about  cannot  override  the  plain 
well  established  law  which  is  that  to 
assert  a  lien  you  must  have  possession. — 
"  And  that  in  the  event  of  the  captains 
or  masters  signing  any  bill  or  bills  of 
lading  for  such  goods  without  the  pro- 
duction and  deUvory  to  them  of  the  mate's 
receipts,  such  captains  or  masters  are 
bound  on  production  of  such  mate's 
receipts  to  sign  a  fresh  set  of  bills  of 
lading,  and  to  deliver  the  same  to  the 
person  producing  such  mate's  receipts, 
and  that  the  goods  mentioned  in  such 
mate's  receipts  ought  to  be  delivered  to 
the  persons  obtaining  .'such  last-men- 
tioned bill  of  lading."  It  is  purely 
nonsense,  which  Mr.  Eddis  did  not  by  any 
means  reply  to.  But  this  is  what  the 
witness  says  is  a  local  custom  which  is  to 
affect  the  shipowner  at  Liverpool,  and 
the  captain  at  Stepney,  and  the  Comptoir 
at  Paris,  who  take  these  bills  of  lading  as  a 
good  security  for  the  money  they  advanced. 
If  these  gentlemen  have  persuaded  them- 
selves there  is  such  a  custom,  I  cannot 
pay  the  slightest  attention  to  what  is 
alleged.  It  is  a  custom  against  common 
sense,  because,  what  might  happen  in  this 
case  ?  What,  indeed,  is  rather  suggested, 
although  I  paid  no  attention  to  the  sug- 
gestion, but  I  consider  it  for  the  purpose 
of  trying  this  case.  If  this  were  the  law, 
what  is  to  prevent  a  fraudulent  shipper 
transferring  the  notes  after  he  had  got 
the  bill  of  lading;  and  I  have  no  evi- 
dence here  that  the  endorsement  was  not 
noade  after  the  bill  of  lading  was  signed. 
Frauds  to  any  extent   might  bo  corn- 
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mitted.  The  only  protection  against  this 
is,  that  in  the  interval  between  siev- 
ing the  mate's  receipts,  and  the  period 
when  the  bill  of  lading  is  asked  for,  there 
shall  be  some  notice  given  to  the  captain 
to  make  him  hold  his  hand  before  he 
signs  the  bill  of  lading.  If  that  had  been 
done  in  this  case,  there  would  have  been 
no  sach  difficulty  as  has  arisen  here.  The 
want  of  any  such  notice  exposes  the  cap- 
tain, and  the  owners,  and  the  whole  com- 
mercial world  to  any  fraud  that  dishonest 
people  might  think  fit  to  practise,  and  it 
18  to  guard  against  such  irands  that  the 
holder  of  the  bills  requires  notice  of  any 
assignment  of  an  equitable  interest,  whicm 
in  all  cases  is  required,  I  think,  upon  the 
evidence,  I  must  adopt  what  Captain 
Bland  s^ys.  As  to  the  evidence  on  the 
part  of  the  plaintiffs,  I  do  not  say  that  I 
cannot  receive  it,  but  I  receive  it  with 
great  misgivings,  because  there  is  nothing 
easier  than  for  the  solicitor  to  draw  an 
affidavit  which  he  thinks — I  am  not  im- 
puting to  him  any  misconduct — ^best  suits 
the  case,  and  then  to  have  that  interpreted 
into  Hindustanee  or  any  other  language, 
and  take  it  to  the  man  who  is  to  swear  to 
it — and  amongst  others,  there  is  the  at- 
torney's clerk,  a  native,  as  I  understand, 
who,  without  saying  in  his  evidence  that 
he  ever  had  any  personal  knowledge  of 
Captain  Bland,  says  he  was  the  man  that 
he  saw.  I  have  disposed  of  that ;  because 
I  say  that  if  he  had  a  knowledge  of  him, 
and  he  had  known  him,  and  had  made 
the  demand  upon  him,  it  was  then  too 
late  for  Captain  Bland  in  discharge  of  his 
plain  and  proper  duty  to  have  done  it, 
having  taken  Harbord  &  Co.'s  cotton  on 
board  his  vessel,  giving  them  a  receipt 
for  it ;  he  did  not,  as  he  says,  sign  the  bill 
of  lading  without  seeing  the  receipt,  and 
if  he  had  signed  it  without  seeing  the 
receipt  at  the  instance  of  Hathesing,  I 
think  he  would  have  been  perfectly  justi- 
fied, and  that  nobody  would  have  had  any 
right  to  complain.  Well,  if  that  be  so, 
and  that  is  the  law  and  conclusion  to  be 
drawn  from  the  facts,  what  case  is  there 
as  far  as  the  Coroptoir  d'Escompte  is  con- 
cerned ?  In  the  most  ordinary  course  of 
trade,  without  notice,  I  can  see  nothing 
which  would  at  all  affect  the  validity  of 
the  security  in  their  hands. 


But  the  owners  are  sought  to  be 
made  liable  upon  the  authority  of  Schus- 
ter V.  McKeUar  (ubi  suprc^).  Schuster 
v.  McKellar  (ubi  supra)  does  not  fur- 
nish the  slightest  foundation  for  any 
such  contention.  In  Schuster  v.  McKeUar 
{uhb  supra)  the  owners  had  given  direc- 
tions to  the  captain  to  do  what  he  did  in 
storing  the  goods  at  Calcutta,  and  it  was 
by  his  unjust  interference  that  he  was  held 
liable.  The  question  was  put  by  the 
jury,  and  it  was  found  by  the  jury  against 
the  owners,  and  the  judges  wore  of  opinion 
that  that  was  properly  so  found,  and  they 
saw  no  reason  to  d^turb  it,  it  being  a 
question  of  fact,  and  the  law  applicable  to 
it  being  the  result  of  the  facts.  But  it  has 
no  kind  of  application  to  the  present  case, 
and  so  far  from  being  any  authority  for 
it,  in  that  case  the  only  question  con- 
sidered was,  whether  Schuster  who  had 
shipped  the  goods  was  the  real  owner  of 
the  goods.  He  had  bought  them  and  paid 
for  them,  and  warehoused  them,  and  he 
^reed  to  sell  them  again  to  one  Coles  & 
Co. — I  forget  the  exact  name.  Then, 
having  sent  the  goods  on  board  the  par- 
ticular ship,  and  having  taken  a  mate's 
receipt  which  was  an  acknowledgment 
that  the  goods  were  his,  and  that  the 
shipper  held  them  for  him,  he  is  after- 
wards induced  to  part  with  the  receipt  for 
a  short  time.  Then  he  gets  them  back, 
but  Coles  &  Co.  persuade  the  captain  to 
sig^  the  bill  of  lading.  He  had  no  more 
light  than  I  have,  or  anybody  else  has, 
either  with  regard  to  the  bill  of  lading  or 
any  other  transaction,  to  assign  or  give 
away  another  man's  property.  But  in  all 
the  cases  that  Mr.  Eddis  referred  to,  the 
validity  of  the  nmte's  receipts  were  only 
in  question,  because  they  were  title-deeds 
held  by  the  owner  of  the  goods.  Here 
the  plaintiffs  never  were  the  owners  of 
the  goods  in  the  true  sense — they  were 
not  their  goods— they  were  not  cotton 
merchants,  but  ihey  were  cotton  brokers. 
They  had  bought  tor  a  particular  price, 
that  which  they  thought  belonged  to 
other  people,  which  they  thought  was  the 
right  price,  and  they  thought  they  had  a 
righb  to  retain  these  goods  until  they  were 
paid  their  purchase-mon^ ;  but  they  had 
parted  with  them. 

Now  I  observed  that  the  time  when 
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Harbord  &ICo.'b  transaction  took  place 
ins  of  most  vitaJ  importance.  The  plain- 
tiff have  brought  their  case  into  Conrt 
withont  saying  when  that  took  place,  and 
that  it  might  take  place  aflerwards  is 
perfectly  clear,  and  thereby  a  very  gross 
frsad  might  be  committed  if  I  yielded  to 
the  claim  that  the  plaintiffs  have  made. 
In  my  opinion  there  is  no  ground  what- 
ever upon  which  the  suit  can  be  sustained 
against  the  Comptoir  d'Escompte — the 
Comptoir  d'Escompte  or  the  owners  of  the 
ahip.  The  other  parties  who  appear  are 
merely  ornamental  parties.  Zeden,  the 
■hip's  agent,  of  coarse  has  nothing  to  do 
with  it.  He  is  made  a  party,  but  there 
can  be  no  decree  made  against  him,  and 
none  is  asked  against  hun.  The  same 
may  be  said  of  the  assignee  of  Har- 
bord, who  became  bankrupt  in  this 
country.  Why  they  were  made  parties  I 
do  not  know.  The  plaintiffs  chose  to  make 
them  parties,  and  ask  no  decree  against 
them,  and  they  are  entitled  to  none. 
Therefore  I  must  dismiss  the  bill  with 
costs  against  the  defendants  whom  I  have 
mentioned,  and  they  mast  also  pay  the 
costs  of  the  other  paurties. 


Solieitors— Mr.  E.  M.  Hore,  for  the  plaintiffs; 
Mnan.  Ljne  &  Holman,  for  the  Comptoir  d'Es- 
oompte  de  Paris;  Messrs.  Lowless,  Nelson  & 
Jones,  and  Messrs.  Phelps  &  Sidgwick,  for  the 
other  defendants. 


K,  V.C.I 
873.  ^ 
e.  18.    J 


UUKO  V.  ZEDEN. 


-  Interpleader  —  Partiee  — 


Bacok,V.C.' 
1873. 
Dec. 

Stakeholde}'  ■ 
Co$U. 

A  mit  KOB  filed  ogainH  stakeholdert ;  to 
tt«  the  persons  entitled  were  not  made 
paarlie$,  but  an  offer  to  make  an  arrange' 
m«n(  to  protect  the  goods,  pendente  lite, 
vat  made  them.  They,  nevertheless,  sued 
the  staheholders  at  law.  They  were  made 
parlies  to  the  suit  by  amendment  on  a/n 
order  made  before  the  actioii  was  com- 
•MHced.  The  stakeholders  sued  to  restrain 
ike  action,  not  making  the  plaintiffs  in  the 


first  suit  parties  to  their  suit.  The  first 
bill  was  dismissed.  The  plaintiffs  in  the 
second  suit  were  allowed  their  costs  out  of 
the  fund. 

The  suit  o{  HatJiesing  y.  Laing,  ante,  p. 
233,  was  instituted  by  the  holders  of  mate's 
receipts  for  certain  -cotton  shipped  on 
board  the  steamship  Alabama,  owned  by 
Laing  and  Gonrley,  the  plaintiffs  in  this 
suit.  They  claimed,  as  holders  of  these 
receipts,  to  be  entitied  to  the  cotton. 
On  the  17th  of  September,  1870,  an  in- 
terim injunction  was  granted  in  ihtA  suit 
restraining  the  shipowners  and  their 
agents  from  parting  with  the  cotton  till 
the  hearing.  The  Comptoir  d'Escompte 
de  Paris,  the  holders  of  the  bills  of  lading 
of  the  cotton,  were  not  made  parties  to 
the  snit  of  Hathesing  v.  Laing,  as 
originally  framed;  but  on  the  11th  of 
October,  1870,  the  solicitor  for  the 
plaintiffs  in  that  suit  wrote  them  a 
letter,  of  which  the  following  was  a 
part — 

"  I  shall  be  glad  to  hear  if  yon  claim 
the  cotton,  because  if  you  do,  I  am  only 
desirous  of  considering  the  views  of  others 
claiming  as  well  as  my  clients;  and  I  shall 
be  glad  to  enter  into  any  arrangement, 
without  prejudice  to  my  clients,  as  to 
the  sale  of  the  cotton,  if  it  should  be 
considered  desirable,  and  deposit  of  the 
money,  until  the  decision  of  the  Court  as 
to  who  is  or  are  the  parties  entitled  to 
the  same.  I  shall  be  glad  to  hear  from 
you  without  delay,  for  if  you  claim  the 
cotton,  it  would  be  better  to  make  you 
parties  to  the  snit." 

The  Comptoir,  notwithstanding  this 
letter,  on  the  29th  of  October  commenced 
an  action  against  the  present  plaintiffs, 
the  shipowners,  on  the  bills  of  lading. 
This  suit  was  instituted  to  restrain  the 
action  at  law.  Zeden,  the  ship's  agent, 
was  made  party,  but  the  plaintiffs  in  the 
suit  of  Hathesing  r.  Laing  were  not  made 
parties. 

The  Comptoir  were  made  parties  to 
the  suit  of  Hathesing  v.  Laing  by  amend- 
ment dated  the  4th  of  November,  1870, 
on  an  order  obtained  on  the  11th  of 
October,  1870.  An  injunction  was  granted 
in  the  present  suit,  and  Hath^ng  v. 
Laing  having  been  dismissed,  this  suit 
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came  on  for  hearing  on  the  question  of 
costs. 

Mr.  A.  E.  Miller  and  Mr,  Edward 
Beaumont,  for  the  plaintiff,  asked  for 
their  costs  from  the  defendants,  the 
Gomptoir,  vrhose  conduct  in  bringing 
the  action  had  been  oppressive,  and  ren- 
dered  the  bill  neceSSary ;  in  such  a  case 
they,  the  plaintiffs,  were  entitled  to  in- 
demnity fix>m  the  Gomptoir — 

NeUm,  V.  Barter,  2  Hem.  &  M.  334 ; 
s.  c.  33  Law  J.  Rep.  (n.s.)  Ghonc. 
705. 

Mr.  Buckley,  for  Zeden,  said  he  was  an 
unnecessary  party,  and  asked  for  costs. 

Mr.  Kay  and  Mr.  B.  B.  Rogers,  for  the 
Gomptoir,  said,  if  the  plaintiffs  were  en- 
titled  to  costs,  those  costs  should  be  paid 
by  the  plaintiffs  in  the  other  suit,  who,  if 
this  was  in  the  nature  of  an  interpleader 
suit,  ought  to  have  been  made  parties. 
This  was  not  a  case  for  interpleader,  as 
they  had  a  title  paramount.  They  asked 
for  their  costs  n-om  the  plaintiffs,  who, 
perhaps,  might  have  them  irom  the 
plaintiffs  in  the  other  suit  on  their 
undertaking  as  to  damages. 

Bacon,  V.C.,  said — I  can  do  nothing  in 
Hatliesing  v.  Laing  now,  because  the  de- 
cree is  made,  and  this  subject  was  not 
mentioned  when  that  was  argued.  I 
could  not  recall  my  decree,  even  if  Mr. 
Eddis  (counsel  for  the  plaintiffs  in  that 
suit)  were  present.  I  have  not  heard 
a  word  or  reason  why  the  action  was 
brought. 

[Some  discussion  took  place  as  to  the 
dates  and  other  facts.]  His  Honour  pro- 
ceeded, addressing  Mr.  Kay.  I  do  not 
think,  particularly  after  that  intimation 
contained  in  the  letter  which  Mr.  Miller 
read  to  me,  that  yon  ought  to  have  put 
them  to  any  such  trouble,  because  there 
was  a  suit  properly  constituted,  in  which 
every  question  could  have  been  decided. 
I  think,  therefore,  the  plaintiffs  must 
have  their  costs  out  of  the  fund. 


Solicitors — Mcsbm.  I/jwlces.  Nelfon  &  Jobcs, 
for  plaintiffs;  MeistirB.  L}-no  &  Holnian,  for 
dcfendaoU. 


LOBDS  JiTSTICES.  \ 

1873. 
May  3,  o,     )■        moxon  v.  patob. 

26,  27. 
June  11. 

FroMi — Undue  Influence — Confidential 
Belationship — Manager  of  Business — Gifts 
and  Bargains — Agreement  for  Settlement 
of  Qttestiom — Condonation  of  Fraud — Evi- 
dence in  support  of  Allegations  of  Fraiid. 

There  can  be  no  confirmation  of  a  fraudu- 
lent gift  or  bargain  obtained  through  undue 
influence  by  a  donee  or  bargainee  standing 
in  a  confidential  relationship  towards  the 
donor  or  bargainor  unless  there  he  full  know- 
ledge on  the  part  of  the  latter  of  all  the  facts 
and  the  rights  arising  out  of  them,  and  an 
absolute  release  front  the  undue  influence  by 
means  of  which  the  fraud  was  practised. 

M.,  a  young  man,  interested  in  a  certain 
business,  under  the  advice  of  his  family  soli- 
citor, entered  into  an  arrangement  relating 
to  the  business  with  P.,  who  stood  in  a  fidu- 
ciary position  towards  him^  amd  at  the  same 
time  unknotvn  to  his  solicitor  was  induced 
by  the  influence  of  P.  to  enter  into  other 
agreements  completely  nullifying  the  effect 
of  such  arrangement.  It  was  held  that  P. 
could  not  upon  abandoning  the  fraudulent 
agreements  set  up  the  arrangement. 

A  bill  alleged  that  the  defendant  had 
formed  the  design  of  possessing  himself  of 
the  plaintiffs'  property,  and  in  pursuance  of 
this  design  had  perpetrated  a  series  of 
frauds ;  there  was  no  evidence  to  sustain  this 
allegation  to  the  fuU  extent  of  it,  but  there 
was  substantial  proof  of  fraud  in  respect  of 
several  transactions : — Held,  that  the  plain- 
tiffs  were  entitled  to  relief. 

This  was  an  appeal  from  a  decision  of 
Malins,  V.G, 

In  the  year  1858  Mr.  Edward  Moxon, 
the  well-known  publisher,  died  having  by 
his  wiU  provided  that  his  business  should 
be  carried  on  for  the  benefit  of  his  &mily-. 
The  testator,  by  his  said  will,  authorised 
his  trustees  to  carry  on  the  business  by 
themselves  or  deputies  until  after  his  sons, 
Gharles  and  Arthur,  should  attain  twenty- 
four,  and  his  widow  was  to  be  at  liberty 
to  carry  on  the  business  during  her  widow- 
hood notwithstanding  both  sons  might; 
die  nnder  twenty-four,  or  neglect  or  rcfuso 
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to  purchase  the  business.  The  widow  was 
to  hare  the  conduct  of  the  business,  and 
either  of  the  sons  npon  attaining  twenty- 
fonr  was  to  be  at  liberty  to  purchase  the 
basiness  at  aTalnation,  the  amount  thereof 
to  be  secured  by  a  bond,  and  to  become  a 
part  of  the  testator's  residuary  estate. 
During  the  life  of  his  wife  part  of  the 
profits  of  the  said  business  was  also  to 
belong  to  the  testator's  residuary  estate. 
The  testator  left  his  widow,  his  two  sons 
and  five  danghters  surviving  him.  Down 
to  the  year  18C3  the  business  was  managed 
for  the  widow  by  trustees  under  trusts 
for  iho  purposes  of  paying  creditors  and 
providing  an  income  for  the  widow  and 
ner  family.  Down  to  1863  the  business 
WIS  a  fwrly  profitable  one.  The  year  1863 
resulted  in  a  loss  of  a  considerable  amount. 
The  defendant,  Payne,  had  been  engaged 
as  a  clerk  by  the  testator  in  1858,  at  a 
salary  of  801.  a  year.  Afterwards  his 
salary  was  increased  to  lOOZ.  He  was 
enabled  by  certain  acts  done  by  him  in 
relation  to  the  private  aflairs  of  the  family 
to  earn  the  gratitude  and  confidence  of 
the  widow.  In  1863  it  was  agreed  by 
Mrs.  Mozon  and  Payne  that  the  manage- 
ment  of  the  business  should  be  withdrawn 
from  the  trustees  and  transferred  to  Payne. 
This  arrangement  was  carried  out  by  a 
deed  dated  the  11th  of  June,  1864,  whereby 
Mrs.  Moxon  appointed  Payne  manager  of 
the  business  as  from  the  1st  of  January, 
I8*>4,  until  Arthur  Mozon  should  purchase 
the  business,  at  a  salary  of  4001.  per 
annum,  and  Payne  was  thereby  authorised 
to  sign  cheques,  &e.,  in  the  name  of  Moxon 
A  Co.,  and  in  all  other  respects  to  act  in 
the  management  of  the  business  as  if  it 
were  his  own.  And  it  was  thereby  stipu- 
lated that  as  soon  as  might  be  after  Arthur 
Uoxon  should  have  attained  the  age  of 
twenty-one,  endeavours  should  be  made 
to  effect  an  arrangement  with  him  for  the 
admission  of  Payne  as  a  partner  in  the 
business  for  the  term  of  twenty-one  years 
from  the  time  when  Arthur  Mozon  should 
purchase  the  business  under  the  provisions 
of  the  testator's  will,  on  the  terms  that 
Payne  should  be  entitled  to  one  equal  half 
part  of  the  net  profits,  and  shonld  not 
contribute  more  than  1 ,5001.  to  the  part- 
nership capital. 

In  1865  (which  was  a  prosperous  year 

Ksw  Snna,  43. — Cuajcc. 


for  the  business)  a  deed  was  executed  by 
Mrs.  Mozon  and  Pajme  agreeing  that  they 
should  be  joint  partners  in  the  business 
from  January,  1864,  during  their  joint  lives 
or  until  Arthur  Moxon  shonld  undertake 
the  management  of  the  business,  Payne 
bringing  in  l,500i.  as  Jiis  share  of  capital, 
and  that  as  soon  as  Arthur  Moxon  should 
attain  twenty-one  endeavours  should  be 
made  to  make  tin  arrangement  with  him 
for  the  carrying  on  the  business  by  him 
(Payne)  and  Mrs.  Moxon,  in  partnership 
for  the  term  of  fifty  years  from  January, 
1870,  on  the  like  terms  as  were  therein  con- 
tained, and  it  was  thereby  provided  that, 
if  for  any  reason,  ezcept  Payne's  death, 
no  arrangement  shonld  be  made  for  the 
business  being  carried  on  by  Payne  in 
partnership  with  Mrs.  Mozon  and  Arthur 
Moxon  or  with  Arthur  Moxon  alone  on 
the  terms  therein  mentioned,  Mrs.  Mozon 
should  pay  to  Payne  a  sum  of  5,000Z.  by 
wayof  damages.  The  1,500Z.  to  be  brought 
in  by  Payne  as  above-mentioned  was 
stated  to  be  made  up  in  part  of  8002.  al- 
leged to  be  then  due  to  him  from  the 
business,  but  which  the  Lords  Justices, 
upon  the  evidence  in  this  case,  held  was 
not  in  fact  due.  On  the  26th  of  May, 
1868,  Arthur  Mozon  attained  twenty-one, 
and  on  the  16th  of  September,  1868,  a 
deed  was  executed  between  Mrs.  Moxon, 
Payne  and  Arthur  Mozon,  by  which  Payne 
purported  to  sell  to  Arthur  Moxon  three- 
fourths  of  one-half  of  the  business,  and 
Mrs.  Moxon  and  Arthur  Moxon  jointly 
covenanted  to  pay  to  Payne  11,000^  with 
interest  at  52.  per  cent.  The  deed  recited 
that  an  account  and  valuation  had  been 
taken  of  the  business,  but  such  valuation 
wasnowheld  by  the  Lords  Justices  upon  the 
evidence  to  have  been  altogether  fallacious. 
The  deed  was  prepared  by  Payne's  solicitor, 
and  Mrs.  Mozon  and  Arthur  Moxon  had 
no  independent  advice  concerning  it.  By 
another  deed,  datedApril,  1869,  Payne  sold 
and  conveyed  all  his  share  and  interest  in 
the  business  to  Mrs.  Mozon  and  Arthur 
Mozon  forll,OOOZ.,  which  they  covenanted 
to  pay,  and  they  mortgaged  their  copy- 
rights and  a  largo  number  of  books  to 
sccnro  the  amount.  After  this  Payno 
continued  to  attend  at  the  office  and  to 
superintend  and  act  in  the  management 
of  the  business  as  before,  and  the  Mozons 
21 
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were  entirely  nnder  his  inflaence  and 
dominion  in  all  matters  connected  with 
the  business.  Besides  the  11,000J.  secured 
as  above-mentioned,  Payne  claimed  con- 
Tsiderable  specific  portions  of  the  property 
of  the  firm  as  belonging  to  him  in  return 
for  special  services.  In  1871  the  business 
proved  to  bo  insolvent,  and  it  became 
necessary  to  make  some  arrangement  with 
the  creditors.  Under  these  circumstances 
an  agreement  under  seal,  dated  the  2nd  of 
June,  1871,  was  executed  by  Mrs.  Moxon, 
Arthur  Moxon,  Payne  and  Mrs.  Payne 
(who  had  an  interest  in  some  of  the  copy- 
rights) and  Messrs.  Ward,  Lock  &  Tyler, 
the  creditors,  and  thereby  all  the  stock-in- 
trade,  copyrights,  Ac,  were  (subject  to  cer- 
tain claims  of  Messrs.  Cowan)  assigned  to 
Ward,  Lock  &  Tyler,  for  the  purpose  of  an 
arrangement  for  carrying  on  the  business. 
The  eleventh  clause  of  the  agreement  pro- 
vided that  Payne  should  retain  cei-tain 
royalties  on  some  of  the  copyrights  and  by 
the  thirteenth  clause  it  was  provided  that, 
"  As  to  the  debt  of  lO.OOOi.  for  which 
Messrs.  Moxon  became  liable  to  Mr.  Payne, 
and  which  Messrs.  Cowan  hold  as  security, 
it  is  only  to  rank  for  a  dividend  until 
Messrs.  Cowan's  debt  is  satisfied,  and  as 
between  Messrs.  Moxon  &  Co.  and  Mr. 
Payne  it  is  agreed  that  such  a  sum  has 
been  ascertained  upon  an  incorrect  basis 
and  upon  a  mistake  of  facts,  and  the  said 
Moxon  &  Co.  and  Mr.  Payne  agree  (sub- 
ject to  Messrs.  Cowan's  claims  and  rights) 
to  readjust  the  above  amount,  but  Mr. 
Payne  is  not  to  make  any  claims  against 
Messrs.  Moxon  in  respect  of  the  said 
10,000i.  until  all  the  debts  of  the  creditors, 
set  out  in  the  first  schedule,  are  paid  in 
full."  The  agreement  also  provided  for 
referring  to  arbitration  any  matters  in 
dispute  between  Mrs.  Moxon  and  Arthur 
Moxon  and  Payne. 

Previously  to  this  time  Mr.  Allen  had 
acted  as  the  solicitor  both  of  the  Moxons 
and  of  Payne,  but  he  declined  to  act  any 
further  for  Payne,  and  acted  in  the  matter 
of  this  agreement  for  Mrs.  Moxon  and 
Arthur  Moxon  only.  The  thirteenth  pro- 
vision set  out  above  was  inserted  in  the 
agreement  by  Mr.  Allen  contrary  to  the 
wishes  of  Mrs.  Moxon  and  her  son,  and 
on  the  same  2nd  of  June,  1871,  Arthur 
Moxon,  at  Payne's  instance,  executed  two 


other  deeds,  prepared  by  other  solicitors, 
by  which  completely  different  arrange- 
ments were  made  as  to  the  business  and 
copyrights. 

The  bill  in  this  suit  was  filed  by  Mrs. 
Moxon  and  Arthur  Moxon  against  Payne 
and  others  for  the  purpose  of  setting  aside 
the  above-mentioned  deeds,  for  a  declara- 
tion that  Payne  was  not  entitled  to  any 
royalties  on  the  copyrights  or  any  interest 
in  the  business,  and  for  accounts  against 
him.  The  bill  alleged  (par.  10)  that, 
shortly  after  the  death  of  Edward  Moxon, 
Payne  had  "  formed  the  design  of  rais- 
ing himself  at  the  expense  of  the  plaintiff, 
Emma  Moxon,  and  her  children,  and 
possessing  himself  of  her  property,  and 
in  pursuance  of  this  design  he  contrived 
and  perpetrated  between  the  years  1863 
and  1871  a  series  of  frauds"  the  details 
of  which  were  therein  stated.  The  bill 
then  stated  the  several  deeds  and  the  cir- 
cumstances under  which  they  had  been 
executed,  and  alleged  that  Payne  had  ob- 
tained  unbounded  influence  over  Mrs. 
Moxon. 

The  Vice-Chancellor  considered  that 
all  the  transactions  prior  to  the  deed  of 
the  2nd  of  June,  1871,  were  vitiated  by 
undue  influence  and  miscalculation  as  to 
the  value  of  the  property.  But  he  thought 
that  all  these  transactions  had  been  recti- 
fied and  finally  settled  by  the  deed  of  the 
2nd  of  June,  1871,  in  respect  of  which. 
the  plaintiffs  had  had  the  assistance  of  an 
independent  solicitor,  and  he  dismissed 
the  bill  with  costs.  From  this  decisioa 
the  plaintiffs  appealed. 

Mr.  John  Pearson  and  Mr.  Daniel  Jonas 
were  for  the  plaintiffs,  in  support  of  the 
appeal. 

Mr.  Locock  Webb  and  Mr.  Byrne,  for 
Payne. 

Mr.  Cotton  and  Mr,  Leeson,  for  others 
of  the  Moxon  family. 

Mr.  Olatse,  Mr.  Higgiiis,  Mr.  Speed  and 
Mr.  Hadley,  for  other  defendaits. 

Lord  Justice  James  stated  the  fivcts  of 
the  case  at  considerable  length.  Advert- 
ing to  the  deed  of  the  11th  of  Juno,  18(3i, 
he  said — There  is  one  clause  in  the  deed 
which  must  not  bo  passed  without  notico 
and  reprehension.  Arthur  Moxon  was  at 
this  time  a  youth  of  seventeen,  who  was 
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to  be,  and  was  in  fiw^  broaght  up  in  the 
bnsiness  tmder  Mr.  Pajne,  and  it  is  diffi- 
cult to  conceive  anything  more  improper 
than  that  the  mother  should  be  iadnced 
to  bind  herself  to  get  her  son  the  moment 
he  attained  twenty-one  to  make  arrange- 
ments for  giving  Mr.  Payne  one-half  of 
the  profits  of  the  bosiness,  which  he,  the 
son,  was  at  twenty-fonr  to  purchase  under 
the  terms  of  the  will.  When  it  is  borne 
in  mind  that  under  the  will  Arthur  would 
ODly  get  half  the  profits,  and  that  the 
other  half  was  to  be  paid  to  the  trustees 
of  the  will  on  the  trusts  thereof,  the  ex> 
tmvagance  of  the  arrangements  to  which 
it  was  intended  that  Arthur  should  bind 
himself,  become  qoite  startling.  The 
clause  of  coarse  had  no  legal  validity,  and 
there  apparently  could  have  been  but  one 
object  for  its  insertion,  that  is  to  say,  that 
Mrs.  Mozon  should  consider  it  an  obliga- 
tion binding  in  honour  and  good  con- 
scienoe,  and  that  the  son  should  have  daly 
instilled  into  his  mind  the  conviction  that 
be  ought,  when  he  attained  his  age  of  legal 
competence,  to  fulfil  that  honourable  obli- 
gation. It  may  well  be  that  Mr.  Payne 
was  a  person  of  ability,  worth  securing 
at  a  high  price,  but  when  the  deed  was 
made  he  was,  so  far  as  the  management 
of  the  business  was  concerned,  an  untried 
man,  a  mere  clerk  at  IQOl.  per  annum. 
[His  Lordship,  after  stating  in  detail  the 
subsequent  dealings  and  circumstances, 
proceeded  as  follows] — There  really  can 
be  no  manner  of  doubt  that  the  deeds 
(subsequent  to  the  first  deed),  arrange- 
ments, barg^ains,  gifts  and  transactions  so 
made  imd  entered  into  were  fraudulent 
and  void.  A  Conrt  of  Equity  would  be 
bleating  its  highest  functions  and  would 
be  unworthy  of  its  name  if  it  permitted 
such  things  to  be  done  with  impunity, 
and  such  profits  and  benefits  to  be  quietly 
enjoyed.  And  np  to  this  point  we  have 
the  fhll  cononrrence  of  the  Yice-Chan- 
oellor.  But  the  Vioe-Chancellor  was  of 
opinion  that  the  plaintiff  had  lost  all  right 
to  relief  By  what  afterwards  occurred.  It 
is  therefore  necessary  to  consider  what  it 
was  that  so  occnrred.  The  dream  of 
prosperity  so  indulged  in  at  the  outset 
was  in  a  very  few  months  rudely  dis- 
pelled. The  business  which  was  supposed 
to  have  had  surplus  assets  to  the  extent 


of  30,0002.  found  itself  in  inextricable  dif- 
ficulties  (the  management  be  it  noted 
being  still  in  the  hands  of  Mr.  Payne), 
judgment  was  obtained  in  an  action  in 
which  Payne  also  was  a  defendant,  an 
execution  was  actually  pat  in  npon  the 
business  premises,  and  which,  unless  some 
arrangement  were  made,  must  have 
been  followed  in  a  few  days  by  bank- 
ruptcy, in  which  case  no  doubt  the  judg- 
ment would  have  been  enforced  against 
the  goods  of  the  defendant,  Payne.  In 
this  emergency  it  became  necessary  to 
make  arrangements  with  the  creditors  in 
order  to  avert  the  absolute  ruin  which 
would  have  ensued  on  a  bankruptcy.  [His 
Lordship  then  stated  the  effect  of  the  first 
deed  of  the  2nd  of  June,  1871.] 

The  Vice- Chancellor  was  of  opinion  that 
this  was  an  answer  to  the  plaintiffs'  case. 
He  thought  that  the  solicitor  knew  or 
onght  to  nave  known  all  the  facts  of  the 
case,  and  the  agreement  to  refer  to  arbi- 
tration was  a  final  settlement  and  com- 
?>romise  of  all  questions  between  them, 
t  is  difficult  to  conceive  how  this  could, 
nnder  any  circumstances,  have  been  suffi- 
cient. Frauds  or  impositions  of  the  kind 
practised  in  this  case  cannot  be  condoned. 
The  right  to  the  property  acquired  by- 
such  means  cannot  be  confirmed  in  this 
Court  unless  there  be  fnll  knowledge 
of  all  the  facts,  full  knowledge  of  the 
equitable  rights  arising  out  of  those  facts 
and  absolute  release  from  the  undue  influ- 
ence by  means  of  which  the  frauds  were 
practised.  To  make  a  confirmation  or 
compromise  of  any  valne  in  this  Court 
the  parties  most  be  at  arm's  length,  on 
equal  terms,  with  equal  knowledge  and 
with  sufficient  advice  and  protection.  In 
this  case  the  solicitor  was  really  acting 
almost  officiously;  he  put  in  the  pro- 
tecting clause  ex  mero  motu  suo,  not  only 
without  any  instructions  &om,  but  acta- 
ally  against,  the  will  of  his  cUents,  who 
continued  to  maintain  their  in&tuated 
confidence  in  the  defendant  Payne.  Tho 
e^reement  itself  is  of  such  a  nature  as  to 
require  the  very  strongest  evidence  of 
knowledge  and  freedom  of  will  and  deli- 
berate purpose  to  sustain  it  in  this  Court. 
It  is  shortly  this:  a  man  frandulently 
appropriates  another  man's  property.  He 
sells  it  to  him  for  a  fraudulent  price.    He 
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then  agrees  tbat  there  was  a  mistake  as 
to  the  price,  and  tbat  the  real  valne  of  it 
shonld  be  ascertained  and  the  property 
taken  at  that  ascertained  price,  and  then 
says  to  a  Court  of  Equity,  "  Now  I  can 
hold  fast  what  I  so  got,  giving  up  the 
benefit  of  the  second  &aud  in  the  sale.  I 
have  had  my  first  frand  in  the  acquisition 
of  the  property  condoned,  and  my  right 
confirmed  and  established,  so  that  you 
cannot  deprive  me  of  it."  But  in  truth 
it  does  not  stand  even  there.  The  plain- 
tifis  in  fact  never  got  the  benefit  of  the 
arrangement  which  the  solicitor,  Mr. 
Allen,  had  thought  he  had  acquired  for 
them.  For  while  the  agreement  was 
signed  apparently  as  the  actual  agreement 
between  the  parties,  this  transaction  took 
place.  Arthur  Moxon  was  induced  to 
think  that  this  interference  of  the  solicitor 
was  very  oflBcions  and  very  unfair  and 
nnjnst  towards  the  defendant  Payne,  and 
unknown  to  his  solicitor  he  signed  two 
other  documents  bearing  date  the  same 
2nd  of  June,  1871,  in  feet  nullifying  the 
whole  agreement  as  to  referring  the  ques- 
tions to  arbitration. 

No  justification  was  attempted  of  these 
documents.  They  cannot,  of  course,  stand 
of  themselves,  but  the  defendant  Payne, 
who  obtained  them,  is  absolutely  pre- 
cluded from  setting  up  the  agreement 
nullified  by  them,  as  being  of  any  valid- 
ity. 

The  Vice- Chancellor  was  of  opinion 
that  the  defendant  Payne  had  before  suit 
given  up  all  right  under  these  deeds,  and 
nad  submitted  to  be  bonnd  by  the  agree- 
ment, and  was  therefore  entitled  to  stand 
in  this  Court  as  if  no  such  deed  had 
been  executed.  We  are  unable  to  concur 
with  the  Yice-Chancellor  as  to  the  feet 
that  he  had  such  right.  The  only 
foundation  for  it  was  an  offer  of  arbi- 
tration made  without  prejudice.  It  is 
against  good  faith  and  common  honesty 
to  use  an  offer  made  without  prejudice, 
which  does  not  result  in  an  agree- 
ment. It  should  not  have  been  put  in 
evidence,  and  it  is  the  bounden  duty  of 
every  Court  wholly  to  disregard  such 
evidence.  But  if  the  fact  were  so  it  would 
be  inconsistent.  The  defendant,  Payne, 
could  not  by  such  an  offer  set  up  the 
agreement,  nor  pni^  himself  of  the  ad- 


ditional fraud  which    these    documents 
prove. 

In  BrU^man  v.  Green  (1),  on  this  class 
of  cases  Lord  Chief  Justice  Wilmot  says, 
"  In  cases  of  forgery  instructions  under 
the  hand  of  the  person  whose  deed  or  will 
is  supposed  to  be  forged  to  the  same  effect 
as  the  deed  or  will,  are  very  material. 
But  in  cases  of  undue  influence  and  im- 
position they  prove  nothing.  For  the 
same  power  which  produces  the  one  pro- 
duces the  other,  and  therefore  instead  of 
removing  such  an  imputation  is  rather 
an  additional  evidence  of  it."  The  same 
principle  applies  to  instruments  obtained 
apparently  ratifying  and  confirming  the 
transaction. 

In  this  case  the  influence  was  so  con- 
tinuous that  it  is  impossible  to  say  that 
Arthur  Moxon  had  the  advice  and  assist- 
ance which  he  ought  to  have  had.  He  was 
not  in  truth  relying  on  or  being  advised 
by  Mr.  Allen  against  the  defendant, 
Payne,  but  was  relying  on  and  being 
advised  by  the  defendant,  Payne,  against 
Mr.  Allen.  The  right  of  the  plaintiffs  is 
not,  therefore,  affected  by  the  arrange- 
ment of  the  2nd  of  June,  1871. 

A  great  part  of  the  argument  which 
was  addressed  to .  us  on  behalf  of  the 
defendant,  Payne,  was  that  the  case  al- 
leged against  him  by  the  bill  was  one  of 
gross  and  premeditated  fraud,  and  that 
unless  the  actual  fraud  as  alleged  was 
proved,  the  bill  must  fail.  It  was  con- 
tended that  the  plaintiffs  were  bound  to 
make  out,  and  lutd  felled  to  make  ont^ 
the  case  tjleged  in  the  tenth  paragraph  of 
the  bill. 

It  is  true  that  when  a  case  is  based  on 
fraud,  the  frand  must  be  proved,  and  no 
relief  could  be  given  in  the  suit  on  any 
different  ground.  But  the  obtaining  of 
property  or  of  any  benefit  by  the  undue 
and  unconscientious  abuse  of  influence  or 
by  imposition  practised  by  a  person  in 
whom  trust  and  confidence  is  placed  upon 
the  person  so  trusting  and  confiding,  is 
and  always  has  been  treated  as'  a  fraud  of 
the  gravest  character.  And  if  such  frands 
are  alleged  and  proved,  the  allegation  that 
they  were  parts  of  a  scheme  very  early 
conceived  and  deliberately  carri^  out,  is, 

(1)  2  Ves.  sen.  627 ;  s,  e.  Wilmot,  58. 
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vhether  it  be  made  oat  or  not,  of  no  mate* 
rial  coneequence  in  snoh  a  suit.  It  is  at 
most  a  rhetorical  exaggeration  which  a 
person  who  commits  the  frauds  has  no 
right  to  complain  of.  If  a  man  robs  his 
fdUow  traveller,  the  allegation  that  he 
became  the  companion  of  his  victim  with 
a  pre-conoeived  design  to  rob  him  by  the 
'ffaj  is  wholly  immaterial. 

Mnch  the  same  line  of  defence  was  taken 
in  the  case  oiHuguenin  v.  Baseley  (2),  and 
it  may  be  worth  while  to  quote  what 
Lord  Eldou  said  in  that  case—"  I  agree 
farther  that  the  relief  must  proceed  upon 
what  is  alleged  and  proved  by  the  persons 
complaining,  that  their  complaints  must 
be  treated  as  effectual  or  inefiectual  ac- 
cording to  what  they  have,  not  what  they 
could  nave,  represented.  ...  I  haye, 
therefore,  looked  through  this  bill  with 
reference  to  the  form  of  it,  and  I  have 
no  doubt  this  case  might  have  been  more 
clearly  reached  if  the  situation  of  the 
parties  had  enabled  them  to  go  through 
idl  the  difficulties  as  to  amendment.  Also 
that  many  circumstances  might  have  been 
brought  forward  on  behalf  of  the  defend- 
ants which  I  am  bound  not  to  look  at. 
Bat  taking  the  case  as  it  stands,  although 
there  is  in  this  bill  much  foul  allegation, 
which,  if  not  true,  ought  not  to  be  there, 
and  a  great  deal  of  which  is  denied  and 
clearly  disproved,  there  is  enough  upon 
the  bUl  and  in  evidence  to  shew  that  this 
deed  cannot  stand  if  the  whole  transac- 
tion taken  together  cannot  stand." 

The  plaintiffs  have  in  our  judgment 
substantially  proved  the  material  allega- 
tions of  fraud  in  respect  of  [the  several 
traosactions  by  which  the  defendant 
Payne  has  appropriated  their  property, 
and  they  are  entitled  substantially  to  the 
relief  which  they  have  prayed. 

The  bill  must  be  dismissed  so  far  as  it 
seeks  to  recover  the  shares  of  the  copy- 
right purchased  for  Mrs.  Payne.  But  as 
to  the  rest  of  the  case  there  mnst  be  a 
declaration  that  all  the  deeds,  bargains 
and  gifts  made  with  or  obtained  by  the 
defendant  Payne  since  the  deed  of  the 
1st  of  June,  1864,  are  fraudulent  and 
void ;  that  he  is  entitled  to  the  salary  of 
400{.  a  year  under  that  deed  up  to  the 

(2)  14  Yes.  378. 


day  when  Arthur  Mozon  attained  the  age 
of  twenty-four.  There  mnst  be  accounts 
taken  on  that  footing,  and  Payne  must 
pay  all  the  costs  of  this  suit. 


Solicitors — Messrs.  Allen  &  Edwards,  for  plaia- 
tifb;  Messrs.  BeDham  &  Tindell,!  for  Mr. 
Payne ;  Messrs.  West  &  King,  for  the  incom- 
branceis. 


Lords  JvsTicm. 

1873 
Nov.  8,  15,  22,  ^        ^^*^''  "•  «""=• 
Dec.  6. 

Practice — Next  Friend — Suit  on  Behalf 
of  Person  of  v/nsound  Mind — Subsequent 
Inquisition  in  Ltmacy — Further  Proceed- 
ings  void — Liability  of  Solicitors — Costa. 

A  suit  instituted  by  a  next  frieiid  on 
behalf  of  a  person  of  unsound  mirid,  not  so 
found  by  inquisition,  becomes  absolutely 
paralysed  by  a  change  in  the  status  of  the 
plaintiff.  If  he  becomes  of  sound  WMid 
there  is  no  pretext  for  the  continued  inter- 
vention of  the  next  friend  ;  if  he  is  found  a 
lunatic  by  inquisition,  and  is  thus  placed 
under  the  protection  of  the  Grovm,  the  suit 
should  be  continued  only  with  the  sanction 
of  the  Oowrt  in  Lunacy. 

Every  proceeding  taken  in  the  euU  after 
the  inquisition,  whether  or  not  a  committee 
has  been  appointed,  is  irregular  and  void 
and  a  contempt  of  the  Court  in  Lunacy. 
A  suit  on  behalf  of  a  trader  who  had 
become  ,  deranged,  for  an  account  ctgainst 
his  agent  and  manager,  and  the  appointment 
of  a  receiver  of  his  stock  in  trade,  8fc.,  was 
instituted  by  solicitors  who  had  occasionally 
acted  for  the  plaintiff,  but  were  not  his 
ordinary  family  solicitors.  A  receiver  was 
appointed  in  the  suit  with  the  concurrence 
of  the  family  solicitor,  who  consented  upon 
the  understanding  tluit  no  furtlier  steps 
should  be  taken  without  notice  to  him.  The 
suit  was  proceeded  with  without  sitch  notice. 
A  decree  directing  accounts  and  inquiries 
was  obtained,  the  accounts  were  taken,  the 
chief  clerk  made  his  certificate,  and  an  order 
on  further  consideration  was  (Stained  direct- 
ing taxation  and  payment  of  the  costs  of 
smt,  which  were  paid  ottt  of  the  plaintiff's 
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estate.  MeantohUe,  previouslij  to  the  last 
mentioned  order,  the  plaintiff  was  found  a 
lunatic  by  inqitieition,  but  no  committee  was 
appointed  until  after  the  said  order.  The 
committee  with  the  satiction  of  the  master 
in  luna<^  presented  a  petition  for  the  pur- 
pose of  setting  aside  as  invalid  the  proceed- 
ings in  the  suit  subsequent  to  the  finding  in 
lunacy : — Held,  that  all  proceedings  after 
'  the  appointment  of  the  receiver  were  un- 
authorized and  improper,  and  aU  after  the 
finding  on  the  inquisition  were  irregular 
and  void,  and  thai  the  solicitors  of  the  next 
friend  were  liable  to  refund  the  costs  so 
paid  out  of  the  lunatic's  estate  under  the 
orders  so  irregularly  obtained  and  to  pay 
the  costs  of  the  petition. 

This  was  an  appeal  from  an  order  of 
Vice- Chancellor  Wickens.  Richard  Beall, 
the  plaintiff  in  this  snit,  was  a  warehonse- 
man.  In  July,  1871,  he  was  fonnd  by  the 
police  wandering  aboot  in  the  streets  in 
a  deranged  state  of  mind  and  was  pnt 
under  confinement  bj  a  magistrate'sorder. 
On  the  15th  of  Angnst,  1871,  this  sait 
was  institated  on  behalf  of  the  said 
Richard  Beall,  a  person  of  unsound  mind, 
not  so  found  by  inquisition,  by  Samuel 
Morris,  his  next  friend,  e^ainst  Charles 
Frederick  Smith,  who  was  the  agent  and 
manager  of  the  plaintiff  in  his  business  of 
warehouseman,  and  it  prayed  an  account 
of  the  dealings  and  transactions  of  the 
defendant,  as  such  manager  and  agent, 
and  for  the  appointment  of  a  receiver  and 
manager  of  the  plaintiff's  business,  until 
he  should  hare  recovered  or  until  a  com- 
mittee  should  have  been  appointed. 
Morris,  the  next  friend,  was  a  stranger  to 
the  lunatic  and  his  &mily,  and  was  in 
fact  found  for  the  purposes  of  the  snit  by 
the  solicitors  who  filed  the  bill.  It 
appeared  that  the  next  friend  had  been 
shortly  before  a  bankrupt,  and  shortly 
afterwards  declared  himself  to  be  insol- 
vent. It  also  appeared  that  the  solicitors 
who  filed  the  bill  were  not  the  plaintiff's 
ordinary  family  solicitors,  although  they 
had  acted  for  him  on  several  occasions, 
and  that  they  filed  this  bill  without  com- 
munication with  any  members  of  the 
-plaintiff's  family  or  with  Messrs.  Heather 
&  Son,  his  family  solicitors. 

In  September,  1871,  an  application  in 


the  suit  was  made  by  summons  in  cluun- 
bers  for  the  appointment  of  a  receiver. 
The  chief  clerk  required  that  notice  of  the 
summons  should  be  given  to  the  plaintiff's 
family.  He  also  took  the  Vice-Chan- 
cellor's personal  directions  on  the  matter, 
and  the  Vice-Chancellor  with  the  assent 
of  Mr.  Heather,  the  solicitor  representing 
the  plaintiff's  wife  and  family,  made  an 
order  for  the  appointment  of  a  receiver. 
Mr.  Heather's  consent  to  this  order  was 
given  upon  certain  terms,  as  to  the  pur- 
port of  which  there  was  now  a  conflict  of 
evidence.  But  it  was  stated  by  Mr. 
Heather,  and  the  Lords  Justices  concurred 
in  believing,  that  he  had  given  his  consent 
upon  the  understanding  and  condition, 
that  no  further  steps  should  be  taken  in 
the  suit  without  notice  to  him.  The  cause, 
however,  was  set  down  to  be  heard  as  a 
short  cause  without  notice  of  this  step 
being  given  to  Mr.  Heather  or  to  any 
member  of  the  plaintiff's  feunily.  It  came 
on  to  be  heard  as  a  short  cause  on  the 
16th  December,  1871,  when  a  decree  was 
made  directing  an  account  to  be  taken  of 
the  defendant's  dealings  and  transactions ; 
ordering  that  the  appointment  of  the 
receiver  and  manager  be  confirmed ; 
directing^  an  inquiry  what  8tei»  ought  to 
be  taken  as  to  the  surrender,  sale  or  xither 
disposition  of  the  leasehold  property  of 
the  plaintiff  used  for  the  purposes  of  his 
business,  and  the  rents  due  in  respect 
thereof  and  as  to  the  sale  of  his  stock  in 
trade  and  other  effects ;  and  an  inquiry 
what  steps  (if  any)  ought  to  be  taken  to 
ascertain  the  mental  condition  of  the 
plaintiff,  and  whether  any  proceedings 
ought  to  be  taken  in  lunacy  for  the  pro- 
tection of  the  plaintiff's  person  and  estate 
and  by  whom. 

Subsequently  the  plaintiff's  stock  in 
trade  was  sold  by  the  receiver,  and  the 
proceeds  thereof  were  paid  into  Court  to 
the  credit  of  the  suit.  The  accounts 
directed  by  the  decree  were  taken,  and  on 
the  8th  of  January,  1872,  the  chief  clerk 
made  his  certificate.  By  the  accounts  it 
appeared  that  the  balance  of  6  7Z.  only  was 
due  from  the  defendant  to  the  plamtifi*. 
Bat  the  only  evidence  in  verification 
of  this  account  was  the  defendant's  own 
affidavit. 

On  the  17th  of  February,  1872,  apcti- 
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tion  in  lanacj  in  the  matter  of  the 
plaintiff  was  presented  by  his  wife  and 
some  other  members  of  his  family.  At 
the  hearing  of  that  petition,  Messrs. 
Merriman  &  Powell,  the  solicitors,  who 
had  filed  the  bill  on  the  plaintiff 's  behalf, 
appeared  as  representing  him  and  asked 
for  a  jury.  The  Lords  Justices  refused 
the  demand  for  a  jury  after  a  special 
inqairy  by  a  medical  man  into  the  plain- 
tiff's state  of  mind,  and  on  the  2dth  of 
Uarch,  1872,  the  plaintiff  was  found  a 
lanatic  by  inquisition.  Messrs.  Merriman 
i  Powell  had  notice  of  this  finding.  Bat 
on  the  29th  of  June,  1872,  they  bronght 
on  the  sujt  to  be  heard  on  further  con- 
dderation  when  an  order  was  made  for 
taxation  (as  between  solicitor  and  client) 
and  payment  of  the  costs  of  the  plaintiff 
and  defendant  out  of  the  moneys  in  the 
receiver's  hands,  including  in  the  plain- 
tiff's costs,  any  costs,  &c.,  of  and  incident 
to  the  proceedings  in  lunacy. 

Amongst  the  items  of  account  BO  paid 
were  the  following :  to  an  accountant  for 
investigating  the  books,  246Z. ;  to  plaiu- 
tirs  costs  of  suit,  2071.  6s.  5d. ;  to  defen- 
dant's costs  of  suit,  512. 17«.  4id. ;  to  the 
receiver's  costs,  392.  1«.  8d. ;  to  the 
receiver's  commission,  144Z.  6«.  8d.  Tho 
total  amount  was  about  7001.  By  on 
order  made  in  lunacy  on  the  29th  of  July, 
1872,  the  finding  of  the  plaintiff  to  be  a 
lanatic  was  confirmed,  and  bis  eldest  son 
was  appointed  to  be  committee  of  his 
estate.  This  appointment,  however,  was 
not  formally  perfected  until  the  10th  of 
December,  1872,  owing  to  the  committee 
not  having  before  completed  his  re- 
cognizances. 

The  committee  afterwards  by  the  direc- 
tion of  the  master,  presented  a  petition  in 
the  snit,  praying  for  a  declaration  that 
the  proceedings  in  the  suit  subsequent  to 
the  finding  in  lunacy  might  be  set  aside 
for  irregularity,  and  that  Messrs.  Merri- 
man &  Powell  might  be  ordered  to  make 
good  to  the  plaintiS^s  estate  the  sums 
paid  ont  of  it  by  the  receiver  under  the 
orders  in  the  suit.  Tho  Vice-Cbancellor 
apon  hearing  the  petition  said,  that  upon 
the  finding  in  lunacy  the  plaintiff's 
advisers  should  have  considered  their 
self-constituted  committeeship  at  an  end, 
and    he  made    an   order  directing    tlio 


following  inquiries  to  be  made.  First :  An 
inquiry  whether  any  sum  had  been  allowed 
against  the  Innatic's  estate  either  in  the 
account  of  the  receiver  or  the  account  of 
the  defendant,  beyond  what  ought  to  have 
been  allowed  with  liberty  to  the  committee 
to  surcharge  and  falsify  the  accounts 
already  taken  in  the  suit ;  Second :  An 
inquiry  what  sum  (if  any)  was  paid  to  the 
defendant  for  costs,  beyond  what  ought  to  • 
have  been  paid  for  costs  as  between  party 
and  party ;  Third  :  An  inquiry  what  sum 
was  received  by  Messrs.  Merriman  & 
Powell  for  costs  of  the  lunacy  proceedings 
in  excess  of  what  costs  (if  any)  ought  to 
have  been  allowed  to  them  on  that 
account,  and  farther  consideration  of  tho 
petition  was  adjourned.  From  this  order 
the  committee  appealed. 

Mr.  Bristowe  and  Mr.  Freeling  were  for 
the  appellant. — They  contended  that  no 
proceedings  whateover  onght  to  havo 
been  taken  in  the  suit  after  the  presenta- 
tion of  the  petition  in  lunacy,  and  that  all 
the  subsequent  proceedings  were  irregular 
and  invalid.  Upon  inquisition  found  all 
the  property  of  the  lanatic  vested  in  tho 
Crown,  and  the  jurisdiction  of  the  Court 
of  Chancery  to  administer  it  ceased.  They 
cited — 

UgU  v.  Light,  25  Beav.  248 ; 
and  referred  to  on  appeal  in 

Be    MacFarlaiie,   2    Jo.   and  Hem. 

673;   s.  c.  31  Law  J.  Rep.  (n.b.) 

Chanc.  335. 

Mr.  Qreen  and  Mr.  Bradford,  for  Messrs. 

Merriman    &    Powell. — There     was    no 

abatement  of  the  suit  upon  inquisition. 

The    authorities    shewed  that    the  suit 

abated  only  upon  the  appointment  of  the 

committee,  and  in  this  case  that  appoint^ 

ment  was  not    completed  till  the  19th 

December,  1872,  after  the  suit  had  been 

wound  up.     The  plaintifi^'s  advisers  were 

therefore  quite  justified  in  all  they  had 

done  and  they  had  acted  bona  fide.     The 

snit  had  been  properly  constituted  in  the 

first  instance,  and  it  was  necessary  to 

bring  it  to  a  conclusion. 

They  referred  to 

Milford  on  Pleading  (5th  Ed.),  p.  32, 
citing  Ex  parte  Maria  Lepine  ; 

Hartley  v.  Odbert,  13  Sim.  596  ; 

Wartiuiby  v.  Warinaby,  Jac.  377  ; 

NeUon  v.  Duncqmbc,  9  Beav.  211  ; 
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8.  c.  15  Law  J.  Bep.  (n.s.)  Chanc. 

296. 

Mr.   Idndley  and  Mr.  Horton   Smith, 

for  the  defendant  Smith. — ^The  defendant 

was  not  to  blame.    He  had  offered  to 

account  again  if  the  petitioners  wished  it. 

He  coald  not  have  stopped  the  suit,  nor 

obtained  an  inquiry  if  the  next  friend  was 

a  proper  one,  nor  seen  whether  the  plain- 

'tiff's  solicitors  were  Skcting  properly.  The 

suit  was  not  defective  until  a  committee 

was  appointed.     It  might  have  gone  on 

till  then  at  least  with  the  sanction  of  the 

master  in  lunacy — 

Pemberton  on  Bevivor  and    SujipU- 
ment,  p.  26. 
Mr.  Bristowe  in  reply  referred  to — 
Elmer  on  Lunacy,  p.  1 ; 
SheJ/ord  on  Lunacy,  546,  547,  549 ; 
1  Collinson  on  Lunatics,  158. 

Lord  Justice  James. — This  is  an  appli- 
cation by  the  committee  of  a  lunatic  made 
with  the  sanction  of  the  Master  in  Lunacy, 
praying  in  effect  that  certain  proceedings 
and  orders  in  a  suit  instituted  in  the 
name  of  the  lunatic  by  a  next  Mend  may 
be  declared  to  be  improper  and  nn- 
anthorized  and  that  the  solicitors  by  whom 
they  were  conducted  and  obtained  may 
indemnify  the  lunatic's  estate  from  the 
loss  occasioned  thereby.  The  gentleman 
in  question  was  before  the  institution  of 
the  suit  undoubtedly  a  lunatic.  He  was, 
found  in  the  month  of  July,  1871,  by  the 
police  wandering  about  the  streets,  was 
taken  before  the  magistrates,  and  ■w'as, 
after  the  requisite  medical  examination, 
placed  by  them  in  a  lunatic  asylum,  where 
he  still  remains.  At  this  time  his 
business  and  stock  in  trade  were  under 
the  control  of  the  defendant  Charles 
Frederick  Smith,  as  the  confidential 
manager  and  agent  of  the  lunatic.  Notice 
was  given  to  the  defendant  on  behalf  of 
the  lunatic's  femily  of  his  incompetency, 
with  a  request  that  he  would  give  them 
an  account  of  his  receipts  and  payments 
and  of  the  stock  on  the  premises.  In 
consequence  of  this  notice  the  defendant 
consulted  his  solicitors  who  applied  to 
Mr.  Merriman,  of  the  firm  of  Merriman, 
Powell  &  Co.,  who  had  in  some  instances 
previously  acted  as  attorneys  for  the 
lunatic,  to  take  some  steps  to  relieve  Mr. 


Smith  from  the  embarrassing  position  in 
which  he  found  himself.  The  result  of 
this  application  was  the  filing  of  the  bill 
in  this  suit.  The  next  friend  was  in  no 
way  connected  with  the  plaintiff,  was  an 
entire  stranger  to  him  and  to  his  family, 
and  was,  in  fact,  found  for  the  purposes  of 
the  suit  by  the  solicitor  himself.  There 
is  some  conflict  of  evidence  as  to  the 
pecuniary  circumstances  of  the  next  friend 
who  appears  to  have  been  shortly  before 
a  bankrupt,  and  to  have  shortly  afterwards 
declared  himself  insolvent.  It  is  not 
material,  however,  to  ascertain  how  the 
fact  was  in  that  respect.  It  appears  at 
all  events  that  the  suit  was  not  his  ;  that 
he  was  a  mere  nominee  of  the  solicitor, 
who  was  a  large  creditor  of  his,  and  that 
he  never  had  or  pretended  to  have  any 
voice  or  control  as  to  the  institution  or 
prosecution  of  the  suit,  which  was  to  all 
intents  and  purposes  the  suit  of  the 
solicitor.  On  the  filing  of  the  bill  an 
application  was  made  in  the  vacation  to 
the  Vice-Chancellor's  chief  clerk  for  a 
receiver.  The  chief  clerk  required  that 
notice  should  be  given  to  the  family  who 
attended  by  Mr.  Heather  their  solicitor. 
The  latter  protested  against  the  suit  as 
unnecessary,  but  appears  to  have  at  last 
acquiesced  in  the  appointment  of  a 
receiver.  The  chief  clerk,  however, 
thought  it  necessary,  and  very  properly 
so,  to  take  the  Vice-Chancellor's  personal 
direction  on  the  subject,  and  the  Vice- 
Chancellor  under  the  peculiar  circum- 
stances of  the  case  thought  a  receiver 
might  be  appointed  on  the  terms  assented 
to  by  the  family  solicitor.  There  is  some 
contradictory  evidence  as  to  what  those 
terms  were,  but  I  am  quite  satisfied  that 
Mr.  Heather's  version  is  accurate,  namel  j, 
that  he  among  other  things  stipulated 
that  nothing  should  be  done  without 
notice  to  him.  Another  summons  was 
then  taken  out  before  the  chief  clerk  for 
an  order  directing  the  sale  of  the  stock  in 
trade  and  other  property  of  the  Innatic. 
Of  this  summons  notice  was  given  to  Mr. 
Heather,  who  opposed  it  except  so  far  gs 
it  related  to  the  stock.  There  is  again 
here  some  conflict  of  testimony  as  to 
what  the  verbal  decision  of  the  chief  clerk 
was.  No  order  was  however  drawn  up  as 
to  any  part  of  the  application.    Following 
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npon  this,  and  withoat  any  notice  to  Mr. 
Heather  or  to  any  person  on  behalf  of  the 
family,  the  cause  was  set  down  for  hearing 
as  a  short  caose,  and  a  decree  was  made. 
[His  Lordship  stated  shortly  the  effect  of 
the  decree.]  Afterwards  the  suit  went 
on  its  regular  course  and  the  stock 
was  sold,  inquiries  were  prosecuted  in 
chambers,  accounts  professed  to  be  taken, 
a  certificate  was  made,  and  on  that  certifi- 
cate the  cause  was  set  down  for  farther 
consideration  and  an  order  made  thereon. 
[His  Lordship  stated  the  effect  of  the 
order.]  The  balance  in  the  receiver's 
hands  was  i^rwards  arrived  at  by, 
among  other  things,  charging  him  with 
the  sum  which  he  had  himself  received  on 
his  settlement  of  the  accounts  with  the 
defendant  Smith,  and  by  discharging 
himself  by  items  which  amoxmtcd  to 
nearly  700{.  out  of  a  small  estate  of 
2,8862.  It  should  be  observed  that  the 
defendant  Smith  had  in  fact  settled  the 
acoonnts  with  the  receiver  in  September, 
1871,  and  it  is  not  suggested  or  pretended 
that  there  wvs  any  farther  or  otr&er  taking 
of  the  accounts  of  the  defendant  Smith  in 
the  suit  except  his  formal  affidavit 
rerifying  the  accounts  shewing  such 
balance. 

It  was  after  the  appointment  of  the 
committee  for  the  first  time  discovered  by 
him  and  by  his  solicitor,  that  the  estate  of 
the  lunatic  had  been  dealt  with  as  before 
stated,  and  with  the  assent  of  the  Master 
in  liunacy,  the  petition  now  for  adjadica- 
iaon  was  presented  to  the  Vice-Chancellor. 
[His  Lordship  stated  the  order  made  on 
the  petition  and  continued  :]  It  is  difficult 
to  see  how  that  order  can  be  right.  The 
committee  cannot  go  in  that  suit  to  snr- 
(dtar)^  and  falsify  the  accounts  withoat 
Biaking  himself  a  party  to  it  and  adopting 
and  ratifying  the  suit  and  proceecUngs, 
the  very  things  which  he  is  complaining 
of  and  which  he  certainly  could  not  do 
without  the  sanction  of  the  Court  in 
Jjanacy.  His  case  is  that  the  whole 
proceedings  were  improper,  and  after  a 
oertain  stage  irregular.  Is  it  then  the 
law  of  this  Court  that  any  solicitor  may 
institute  any  ^uit,  and  take  any  proceed- 
ings he  may  think  proper  so  as  to  bind 
the  estate  of  a  person  of  unsound  mind, 
aod  that  by  virtue  or  under  colour  of 

Ksw  Sebics,  43. — CuA>-c. 


orders  of  the  Court  obtained  by  himself 
of  his  own  authority,  withoat  any  check 
whatever,  he  may  employ  and  pay  an 
accountant  at  any  rate  of  remuneration, 
pay  himself  and  others  any  amount  of 
costs  to  take  and  settle  the  accounts 
between  the  lunatic  and  the  lunatic's 
agent  or  other  debtor?  It  would  be 
very  startling  if  this  were  so,  and  still 
more  startling  if  this  could  be  done  after  > 
the  lunatic  had  been  placed  under  the 
proper  protection  provided  by  the  law  by 
a  petition  for  an  inquiry,  by  the  inquiry 
and  the  finding.  The  bkw  of  the  Court 
of  Chancery  undoubtedly  is  that  in  certain 
cases  where  there  is  a  person  of  unsound 
mind  not  found  so  by  inquisition  and 
therefore  incapable  of  invoking  the  pro- 
tection of  the  Court,  that  protection  may 
be  in'proper  cases,  and  if  and  so  far  as  may 
be  necessary  and  proper,  invoked  on  his 
behalf  by  any  person  as  his  next  Mend. 
Bat  every  person  so  constituting  himself 
officiously  the  guardian  committee  and 
protector  of  a  person  of  unsound  mind 
does  so  entirely  at  his  own  risk,  and  he 
must  be  prepared  to  vindicate  the  neces- 
sity and  propriety  of  the  proceedings  if 
they  are  called  in  question,  and  to  bear 
the  consequences  of  any  unnecessary  and 
improper  proceeding.  He  takes  the  risk 
moreover  of  having  his  proceedings 
wholly  repudiated  by  the  lunatic  if  he 
should  recover  his  reason,  just  as  the 
next  iriend  of  an  infant  runs  the  risk  of 
having  his  proceedings  wholly  repudiated 
on  the  infant  attaining  his  fall  age.  It 
is  to  be  borne  in  mind  that  unsoundness 
of  mind  gives  the  Court  of  Chancery  no 
jurisdiction  whatever.  It  is  not  like 
infancy  in  that  respect.  The  Court  of 
Chancery  is  by  law  the  guardian  of 
infants  whom  it  makes  its  wards.  The 
Court  of  Chancery  is  not  the  curator 
either  of  the  person  or  the  estate  of  a 
person,  non  compos  mentig,  whom  it  does 
not  and  cannot  make  its  ward.  It  is  not 
by  reason  of  the  incompetency,  but  not- 
withstanding the  incompetency  that  the 
Court  of  Chancery  entertains  the  pro- 
ceedings. It  can  no  more  take  upon  itself 
the  management  or  disposition  of  a 
lunatic's  property,  than  it  can  the  man- 
agement or  disposition  of  the  property  of 
a  person  abroad  or  confined  to  his  bed  by 
2K 
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illness.  The  Court  can  only  exercise  such 
equitable  jnrisdiction  as  it  coold  under 
the  same  circumstances  have  exercised  at 
the  suit  of  the  person  himself  if  of  sound 
mind.  If  there  be  a  trust  property  in 
which  the  person  is  beneficially  interested, 
the  Court  may.no  doubt  deal  with  it  in 
such  manner  as  it  may  deem  just,  and  it 
will  if  necessary  ascertain  the  natxire  and 
extent  of  his  interest,  and  will  authorize 
and  in  a  proper  case  compel  the  trustees 
to  deal  with  the  lunatic's  interest  in  the 
trust  property  for  his  benefit.  But  that 
arises  fivm  its  inherent  absolute  jurisdic- 
tion over  trusts  and  trust  funds.  So  in 
a  case  of  partnership  it  may  make  the 
neoessary  orders  with  respect  to  the 
•partnership  and  its  assets  notwithstand- 
ing the  incompetency  of  a  partner,  but 
that  again  is  a  consequence  of  its  ordinary 
jurisdiction  in  partnership  matters  which 
IS  not  ousted  or  paralyzed  by  such  incom- 
petency. And  perhaps  the  more  common 
case  of  its  interference  is  where  the  incom- 
petent person  by  his  next  friend  seeks  to 
set  aside  instruments  or  other  gifts 
obtained  by  persons  taking  fraudulent 
advantage  of  his  mental  w^kness.  But 
I  know  of  no  authority  and  no  principle 
for  the  Court  of  Chancery  taking  into  its 
care  the  estates  or  other  property  of  which 
such  a  person  is  the  legal  owner,  or 
appointing  a  receiver  of  rents  or  debts 
legally  due  to  him,  or  settling  or  dealing 
with  his  legal  creditors  or  debtors.  It  is 
not  surprising  therefore  that  the  Vice- 
Chancellor  at  the  outset  hesitated  even  as 
to  making  the  first  order  appointing  a 
receiver  and  manager  of  the  business  and 
stock.  But  the  Vice-Chancellor  did,  after 
his  attention  had  been  called  to  the  facte 
of  the  case,  make  such  an  order,  which  may 
perhaps  be  justified  by  considering  the 
defendant  Smith  aa  a  quasi-trustee  of  the 
property  in  his  hands  by  reason  of  his 
fiduciary  position.  But  when  that  order 
had  been  obtaioed  every  legitimate  object 
of  the  suit  had  been  efiected,  and  it  is  im- 
possible to  suggest  any  benefit  that  could 
possibly  have  occurred  to  the  lunatic  from 
its  further  prosecution,  much  less  from 
hurrying  it  on  as  was  done.  It  was  quite 
clear  that  if  the  lunatic  recovered  he  could 
act  fijr  himself,  it  was  also  clear  that  if  he 
did  not  within  a  few  months  recover,  it 


would  be  necessary  to  obtain  for  him  the 
legitimate  protection  of  the  Court  in 
Lunacy.  If  the  order  for  a  receiver  and 
manager  was  really  within  the  jurisdic- 
tion of  the  Court,  of  course  that  order 
itself  would  enable  him  to  get  in  the  trade 
debts,  and  realize  the  trading  stock  which 
was  all  that  could  be  done.  Let  us  see, 
however,  what  was  proposed  to  be  done 
by  the  decree.  First :  "  To  take  an 
account  of  the  dealings  and  transactions." 
How  could  such  an  account  be  taken  in 
the  absence  of  any  person  legally 
authorized  or  really  competent  to  repre- 
sent  the  lunatic  ?  Supposing  it  had, 
instead  of  shewing  a  balance  of  501.  due 
to  the  lunatic,  shewn  a  balance  of  5001. 
or  5,000Z.  due  from  him,  could  the  Court 
have  made  an  order  on  him  to  pay  it  ? 
The  Court,  of  course,  has  no  means  itself 
ex  officio  of  taking  such  an  account,  it  can 
only  deal  with  the  matter  brought  before 
it.  The  solicitor  could  not  have  taken 
on  himself  out  of  Court  to  settle  such  an 
account,  and  the  form  of  taking  accounts 
in  Court,  where  the  solicitor  had  the  sole 
conduct  of  the  proceedings,  was  merely 
and  necessarily  a  sham  to  give  colour  to 
what  had  been  done  out  of  Court.  In 
fact  the  account  so  far  as  it  was  capable 
of  being  taken  at  all  was  taken  before  the 
decree  between  the  receiver  and  the 
agent,  and  the  sole  practical  result  of  all 
the  proceedings  in  the  suit  was  an 
affidavit  of  the  agent  swearing  to  the 
correctness  of  his  own  account.  This  is 
all  that  can  be  shewn  as  the  fruit  of 
hundreds  of  pounds  of  expense.  The 
lunatic  .had  no  interest  whatever  in 
having  this  account  ratified  and  confirmed 
by  the  Court.  No  doubt  the  defendant 
Smith  had  an  interest  in  getting  his  own 
account  so  ratified  and  confirmed  if  he 
could.  In  fact,  the  suit  which  was 
originally  instituted  to  relieve  Smith  from 
the  embarrassment  he  was  in,  was  con- 
tinued in  order  to  give  him  a  final 
settlement,  release  and  discharge.  But 
what  possible  justification  can  there  be 
for  spending  a  lunatic  principal's  money 
in  the  relief  and  release  of  his  agent  ? 
Take  the  inquiry  which  next  follows, 
viz.:  "An  inquiry  what  steps  ought  to  bo 
taken  as  to  the  surrender,  sale  or  other 
disposition  of  the  leasehold  property  of  the 
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plamtiff."  What  could  be  more  idle  than 
that,  the  Court  coald  do  nothing  upon  it. 
It  conld  not  sell,  it  coald  not  surrender,  it 
oonld  not  dispose  of  anything,  except  so 
far  as  was  necessarilj  incident  to  the 
duties  of  a  receiver  even  if  so  far  as  that. 
The  next  inquiry,  "  What  steps  (if  any) 
oagbt  to  be  token  to  ascertain  the  mental 
condition  of  the  plaintiff,  and  whether  any 
proceedings  ought  to  be  taken  in  lunacy 
for  the  protection  of  the  plaintiff's  person 
and  estate,  and  by  whom,"  is  also  a  most 
singular  one.  The  Court  of  Chancery 
has  no  jurisdiction  to  direct  or  interfere 
with  proceedings  in  lunacy.  Some  pre- 
cedent might  possibly  be  found  for  such 
an  inqoiry,  but  that  must  have  been  a 
non-compos  cestui  qtie  trust,  and  with  a 
view  to  the  application  of  a  trust  fund  or 
other  fond  under  the  administration  of 
the  Court  as  the  result  of  such  an  inquiry. 
Further,  how  conld  such  an  inquiry  or 
the  previoas  inquiry  be  pertinent  to  a 
Bsit  against  the  defendant  Smith,  who 
when  he  had  handed  over  the  stock  to  the 
receiver  had  nothing  farther  to  do  with 
the  lunatic's  estate  or  affairs,  except  to 
setde  his  own  balance  ?  It  may  be  said 
that  the  Court  made  the  order,  but  I 
repeat  that  as  between  a  person  non 
eonmos  menUs,  who  could  give  no 
authority  or  instructions,  and  a  solicitor 
professing  to  act  in  his  interest  and  on  his 
behalf,  the  orders  of  the  Court  obtained 
W  the  latter  give  him  no  protection. 
!niey  are  as  between  them  really  the 
solicitor's  own  orders.  All  the  subsequent 
proceedings  with  their  ruinous  costs 
flowed  out  of  this  decree,  which  in  my 
opinion  was  most  unnecessarily,  impro- 
perly and  recklessly  taken. 

Besides  these  considerations  there  is 
still  uiother  grave  question  to  be  dealt 
witii.  The  bill  purports  to  be  the  bill  of 
a  person  of  unsound  mind,  not  found  so  by 
inqoisitioo,  suing  by  his  next  friend.  It  is 
essential  to  any  such  suit,  that  the  plaintiff 
should  be  of  unsound  mind,  and  that  he 
should  not  have  been  found  so  by  inquisi- 
tion. YHiat  is  the  effect  of  that  state  of 
things  ceasing  to  be  ?  I  am  of  opinion 
on  principle,  and  there  is  no  authority  to 
the  contrary,  that  the  suit  is  absolutely 
paralyzed  thereby.  If  the  plaintiff  becomes 
of  sound  mind,  the  next  friend  can  have 


no  pretext  for  continuing  his  intervention. 
If  he  is  found  lunatic  by  inquisition  so  as 
to  be  under  the  control  and  protection  of 
the  Crown,  and  of  the  Court  in  Lunacy, 
there  is  equally  no  pretext  for  continuing 
the  o£Bcious  protection  of  a  self-constituted 
guardian  or  committee,  when  there  is  a 
legitimate  protection  in  a  proper  tribunal. 
We  were  referred  to  some  decisions  or 
dicta  to  the  effect  that  the  suit  becomes 
abated  by  -the  appointment  of  a  com- 
mittee, and  it  was  contended  from  this, 
that  there  was  no  abatement  until  snob 
appointment.  But  there  is  no  deoision 
that  the  suit  can  go  on  in  the  intervskl 
between  the  inquisition  and  the  appoint- 
ment, and  yice-Chancellor  Shadwell 
expressed  a  clear  opinion  that  going  on 
even  after  the  commencement  of  proceed- 
ings in  lunacy  would  be  a  &aud  on  the 
jurisdiction.  It  is  not  suggested  that 
such  a  bill  could  be  filed  in  the  interval 
between  the  inquisition  and  the  final 
appointment  of  a  committee,  or  in  the 
interval  between  the  death  of  one  com- 
mittee and  the  appointment  of  another. 
The  committee  is  only  an  officer  of  the 
Court ;  the  Court  itself  being  only  the 
delegate  of  the  Crown's  prerogative.  It 
is  not  because  a  committee  has  been 
appointed,  but  because  the  Crown,  by  its 
proper  tribunal,  has  the  lunatic  and  all 
his  affairs  under  its  exclusive  care  and 
protection,  that  the  power  of  any  person 
to  commence  or  prosecute  any  proceedings 
for  his  protection  is  taken  away.  There 
is  no  inconvenience  or  injustice  in  this. 
Application  can  at  all  times  be  made  to 
the  Court  for  anything  that  may  require 
or  may  be  just  to  be  done,  and  no  doubt 
if  any  person  who  has  interfered  for  the 
protection  of  a  lunatic,  can  satisfy  the 
Court  that  he  has  acted  bonafide  and  for 
the  benefit  of  the  lunatic,  the  Court  will 
reimburse  him  as  it  would  recompense  any 
other  person  who  had  rendered  services. 
I  am  satisfied  therefore  that  every  proceed- 
ing and  every  order  taken  or  made  in  the 
suit  after  the  inquisition,  was  irregular 
and  void  as  much  so  as  if  it  had  been 
taken  or  made  after  the  lunatic's  death. 
Moreover,  any  such  attempt  to  deal  with 
the  lunatic's  property  after  the  inqaisition 
amounts  to  a  gross  (iontempt  of  the  Court 
in  lunacy. 
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It  was  strongly  arged  upon  us  that  the 
proceedings  of  the  solicitors  were  botia 
fide.  I  cannot  accede  to  this  view.  They 
might  hare  been  bona  fide  in  this  sense — 
that  they  thought  they  might  legally  take 
them,  but  it  is  in  my  judgment  impossible 
that  they  could  have  bonafido  thought  that 
the  proceedings  were  prosecuted  for  the 
benefit  of  the  lunatic,  which  was  the  only 
thing  they  had  a  right  to  regai-d.  I  am 
satisfied  on  the  contrary  that  they  were 
taken  for  their  own  purposes.  They  had 
resolTed  if  possible  to  secure  to  themselves 
the  administration  and  winding  up  of  the 
lunatic's  estate  to  the  exclusion  of  his 
family.  When  the  family's  solicitor 
objected  to  an  order  sought  from  the  Chief 
Clerk,  they  without  any  necessity  or 
urgency  set  down  the  cause  for  hearing 
as  a  wort  cause,  with  the  object  of 
attaining  the  apparent  sanction  of  the 
Court  to  their  interference  with  the 
lunatic's  property  and  affairs  in  a  way  for 
which  there  is  no  legal  authority.  When 
the  inquisition  was  held  and  the  plaintiff 
had  been  found  a  lunatic,  a  proceeding 
and  finding  which  everybody  must  have 
known  to  have  been  inevitable,  they  pro- 
ceeded with  the  inquiries,  and  to  set  down 
ihe  cause  on  rarther  consideration, 
obviooBly  running  a  race  with  the  proceed- 
ings in  lunacy,  in  the  hope  and  for  the 
purposes  of  getting  the  matter  finally 
disposed  of  in  Chancery  before  the 
appointment  of  a  committee,  and  so  as  to 
anticipate  as  they  hoped  any  interference 
of  the  committee  or  any  interposition  of 
the  proper  jurisdiction  in  lunacy.  They 
have  fiuled  in  this  and  they  must  bear  the 
consequences.  In  my  judgment  the  com- 
mittee— that  is  to  say  the  lunatic  by  bis 
committee — ^is  entitled  as  of  right  to  a 
declaration,  that  all  proceedings  after  the 
appointment  of  a  receiver  were  un- 
authorized and  improper,  and  that  all  the 
proceedings  after  the  finding  of  the  inqui- 
sition were  irregular  and  void.  The 
solicitors  are  responsible  for  this,  and  the 
lunatic's  estate  must  be  made  good  by 
them.  The  proper  order  now  to  make, 
will  be  to  direct  the  money  in  Court  in 
the  suit  to  be  transferred  to  the  credit  of 
the  lunacy;  and  to  order  the  solicitors 
to  pay  into  Court  in  the  lunacy  the  sums 
paid  for  costs  of  themselves,  to  the  defen- 


dant's solicitor  and  to  the  accountant, 
deducting  the  costs  of  the  suit  up  to  the 
appointment  of  the  receiver.  The  taxing 
master  will  have  no  difficulty  in  telling  us 
the  amounts  of  those  costs  before  the 
order  is  drawn  up.  I  say  nothing  about 
the  receiver's  poundage  and  costs,  because 
as  the  estate  takes  the  money  in  Court, 
it  is  perhaps  not  right  to  disturb  the 
retention  by  him  of  his  reasonable 
poundage  in  and  for  realising  the  stock 
and  debts.  As  between  the  estate  and 
the  defendant  Smith,  the  committee  will 
be  at  liberty  to  take  such  proceedings  as 
he  may  be  advised  for  obtaining  any 
better  or  other  account  from  him.  It  is 
I  trust  probable  that  there  will  be  no 
necessity  for  acting  on  this. 

This  being  a  case  of  improper  proceed- 
ings on  the  part  of  solicitors  of  the 
Court,  they  must  pay  all  the  costs  of  the 
appeal,  and  as  between  solicitor  and 
client,  as  in  my  judgment  the  lunatic  is 
entitled  to  have  his  estate  foUy  reimbursed 
and  made  good. 

Solicitors — ^Messrs.  Heather  &  Son,  fbr  the  com- 
mittee ;  Messrs.  Uerriman,  Powell  &  Co.,  for 
the  next  friend ;  Messrs.  Sole,  Turner  &  Co., 
for  the  defendant  Smith. 


,,M.R.1 
73.        \ 

r.  4.        J 


FOTHEBaOiL  V.  BOWUm). 


Jessel. 
1873 
Nov, 

Specific  Terformance — Injunction — Sole 
of  Chattel — Special  ArUde — Marketahlt 
Commodity, 

The  defendant  entered  into  an  agreement 
with  the  plaintiff,  of  which  the  material 
dause  was  in  the  following  word» — ■"  Sold 
B.  F.,  Esq.,  M.P.,  the  whole  of  the  get  of 
the  No.  8  coal  out  of  the  Newbridge  Col- 
liery property  for  fixe  years,  the  qtumtiiy  not 
to  be  less  thwn  at  present  delivered  to  his 
Taff  Vale  works,  unless  the  coal  should  faH, 
at  6s.  a  ton;  payment  as  usiud."  He 
afterwards  sold  some  of  the  coal  to  other  per- 
sons, and  contracted  to  sell  the  coUiery  itself. 
On  demurrer  to  a  bill  seeking  to  restrain 
him, — Held,  that  the  agreement  ujos,  in 
effect,  for  the  sale  of  a  chattel,  and  that  not 
one  of  specific  value,  but  a  marketable  com. 
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modity;  that  the  plaintiff's  remedy  was  at 
law  far  damages,  and  not  in  equity  for 
ipMjfSc  performance ;  a/nd  that  being  so,  the 
Cottrt  uxndd  not  extend  its  jurisdiction  in 
granting  an  injvnction  to  restrain  a  breach 
of  a  portion  of  an  agreement  when  it  could 
wt  enforce  the  whole. 

This  was  a  demurrer.  The  bill  was 
filed  by  the  owners  of  some  iron  works 
against  the  owner  of  some  coal  mines, 
who  had  agreed  to  sell  them  all  the  coal 
to  be  got  from  certain  seams  within  five 
yean  at  a  certain  price.  Coal  having 
nsen,  the  coal  owner  had  sold  coal  from 
the  specified  seams  to  other  persoqs,  and 
had  contracted  to  sell  the  mines  them- 
aelres  to  a  Mr.  Mayer.  Mr.  Mayer  had 
no  notice  of  the  plaintiffs'  agreement, 
bat,  immediately  after  signing  the  con- 
tract for  pnrclme  of  the  mines,  he  had 
igKed.  to  resell  them  to  three  other  per- 
aons,  who  were  aware  of  all  the  circam- 
tt&nces.  Mayer  and  these  purchasers 
■were  parties  to  the  bill,  which  prayed, 
amongst  other  things,  for  an  injunction 
to  restrain  the  coal  owner  from  selling 
coal  from  t^  seams  in  question  other> 
wise  than  in  accordance  with  his  agree- 
ment with  the  plaLntifis,  and  for  an 
injunction  to  restrain  him  from  selling 
the  mines  otherwise  than  subject  to  the 
plaintiffi'  rights  under  the  agreement. 

The  agreement  was  contained  in  a 
document  in  the  following  terms,  the 
signature,  Rich.  Fothergill,  being  made 
by  the  first-named  plaintifif  on  behalf  of 
himself  and  his  partner,  and  tbe  signa- 
ture, Eichd.  Rowland,  being  that  of  the 
coal  owner. 

"Abetdaie  Ironirorks,  Aberdare,  Glamorganshire, 
"Jany.  4th,  1872. 

"  Richard  Rowland,  Esqre. 
"  Dear  Sir, — I  have  been  excessiTely 
occupied  since  our  intaryiew  last  month, 
and  have  not  found  time  to  sit  down 
and  write  out  in  detail  that  which  we 
mutually  agreed  upon,  beyond  the  simple 
ale  of  coal  described  in  the  pencil  memo- 
randum we  drew  up  together  in  the  fol- 
lowing terms — 

"•6  December,  1871. 

"'Sold  R.  P.,  Esq.,  M.P.,  the  whole  of 
fte  get  of  the  No.  3  coal  out  of  the  I^ew- 
bridge  Colliery  property  for  five  years, 


ibe  quantity  not  to  be  less  than  at  pre- 
sent delivered  to  his  TaS*  Yale  works, 
unless  the  coal  should  fail,  at  6s.  per  ton ; 
payment  as  usual.' 

"  To  which  I  desire  now  to  add  that 
we  arranged,  when  so  required,  that  you 
would  ddiver  the  said  coal  into  our 
waggons  on  a  siding  of  the  Taff  Yale 
railway,  at  such  a  reduction  in  price  as 
you  could  obtain  off  the  cost  in  com- 
parison  with  the  delivery  into  the  Taff 
V  ale  works,  provided  that  the  Taff  Yale 
•  Railway  Company  would  provide  such 
siding  (which  you  had  not  been  able  to 
obtain),  and  to  which  you  would  forth- 
with make  a  road ;  in  reference  to  which 
I  am  glad  to  inform  you  that  I  have  seen 
Mr.  Fisher  and  obtained  his  consent  to 
his  company  providing  the  needful  siding 
—a  most  valuable  concession — in  pros- 
pect of  the  possibly  very  large  quantities 
of  coal  you  talked  of  flooding  me  with. 
I  also  promised  to  lend  you  l,000i.  to  aid 
you  in  opening  and  developing  the  said 
colliery,  at  the  rate  of  five  per  cent,  per 
annum  interest,  to  be  taken  in  such  pro- 
portions monthly,  as  you  require,  in  ex- 
change for  your  acceptances,  for  six 
months'  date ;  all  which  please  confirm, 
and  I  remain 

"Yours  foithfully, 

"  Rich.  Fothbegill." 
"  Aberdare,  6th  Jany.,  1872. 

"  It  is  understood  between  us  IJiat,  be- 
sides the  No.  3  coal  named  herein,  that 
the  Forest  Vach  vein  is  included  in  the 
foregoing  contract ;  and  further,  that  any 
other  vein  of  coal  worked  shall  be  in- 
cluded, at  the  option  of  Mr.  Fothergill  or 
representatives. 

"  Richard  Fotheeoill. 
"  Richard  Rowland." 

And  across  the  first  part  of  the  above 
document  there  was  written, 

"Richard  Fothergill,  Esq.,  M.P. 

"  Dear  Sir, — ^I  confirm  and  agree  to 
the  within,  and 

"  I  am,  dear  Sir, 
"  Yours  respy., 

"  RicHD.  Rowland." 

The  plaintiffs  had  procured  the  con- 
struction of  the  siding  mentioned  in  the 
agreement,  and  had  advanced  1,0002.  to 
Mr.  RowWd,  which  sum,  however,  had 
been  subsequently  repaid  him. 
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The  25t;h  paragraph  of  the  bill  was  in 
the  following  words — 

"  Coal  of  the  description  of  that  yielded 
at  the  said  coUiery  is  now  much  adTanced 
in  price  as  compared  with  the  price 
thereof  at  the  time  of  the  making  of  the 
said  contract;  and  if  the  said  Richard 
Rowland  were  free  to  sell  the  produce  of 
his  said  colliery  in  the  market,  he  could 
obtain  13«.  or  14«.  a  ton  for  it,  instead  of 
6s.  per  ton,  to  which  he  is  entitled  under 
the  said  contract  with  the  said  Richard 
Fothergill  and  Ernest  Thomas  Hankey;  . 
and,  on  the  other  hand,  the  said  contract 
is  of  great  yalne  to  the  said  Richard 
FothergUl  and  Ernest  Thomas  Hankey." 

All  the  defendants  demurred  to  the 
biU. 

Sir  B.  Baggcdlay  and  Mr.  Crossley,  for 
the  defendants,  the  ultimate  purchasers. 
— We  do  not  rely  on  the  fact  that  we  are 
purchasers,  bat  say  that  this  bill  could 
not  be  sustained  against  Rowland  alone. 
The  contract  is  for  the  sale  of  a  chattel 
which  is  not  alleged  to  be  of  any  special 
value,  and  therefore  specific  performance 
is  out  of  the  question — 

Pollard  V.  Olayton,  1  Kay  &  J.  462 
(1854), 
settles  the  law  on  this  point. 

[The  Master  of  the  Rolls.  — You 
may  confine  yourself  to  this  argument^ 
Assuming  there  can  be  no  specific  per< 
formance,  can  there  be  an  injunction  ? 
Yon  need  not  consider  whether 

Taylor  v.  Neville,  cited  in  3  Atk. 
883,4, 
is  now  the  law  of  the  Court.] 

Sir  B.  BaggaUay. — The  leading  case, 
then,  on  injunctiou  without  specifio  per- 
formance,  is 

Lumley  v.  Wagner,  1  De  Gex,  M. 
&  G.  604;  s.  c.  5  De  Gex  &  S. 
485 ;  s.  0.  21  Law.  J.  Rep.  (n.s.) 
Chanc.  898  (1852), 
where,  besides  the  existence  of  an  ex- 
press negative  term  in  the  agreement, 
there  was  no  possible  means  of  ascertain- 
ing the  dam^es ;  while  here,  if  the  plain- 
tiff has  a  right  to  1,000  tons  of  coal  at 
Gs.  a  ton,  and  he  has  to  pay  10«.  for  them, 
the  amount  of  damages  is  seen  at  once  to 
be  4,000  shiUings. 

Mr.  Fischer  and  Mr.  FreeUng,  for 
Mayer. — Lord  Cottenharo,  in 


Heaihcote  y.  The  North  Staffordshire 

BaUway  Company,  2  Mac.   &  6. 

100;  8.  c.  20  Law  J.  Rep.  (h.s.) 

Chanc.  82  (1850), 
laid  down  that  the  Court  would  not  in- 
terfere on  a  contract  for  the  sale  of  a 
chattel  to  prevent  the  contractor  from 
doing  something  which  would  prevent 
him  from  carrying  out  the  sale.  And 
De  Maitos  v.  Oibson,  4  De  Gex  &  J. 

276;  s.  c.  28  Law  J.  Rep.  (k.s.) 

Chanc.  165  (1859), 
which  was  a  case  of  specific  performance 
of  a  contract  for  the  hire  of  a  ship,  was 
put  on  the  gfround  of  the  ship  being  of 
special  value  to  the  charterer. 

Mr.  Boxburgh  and  Mr.  Qazdar,  for 
Rowland. 

Mr.  Fry  and  Mr.  A.  0.  Marten,  for  the 
plaintiffs. — If  we  cannot  attach  the  pro- 
perty in  this  suit  we  shall  practically  be 
without  remedy,  for  the  defendant  IU>w- 
land  may  go,  as  we  believe,  indeed,  he 
has  gone,  out  of  the  jurisdiction,  and 
we  shall  therefore  be  unable  to  recoTer 
damages  from  him.    Li 

Hohoyd  t.  Marshall,  10  H.  L.  Gas. 

209 ;  8.  c.  33  Law  J.  Rep.  (n.8.) 

Chanc.  193  (1861), 
the  House  of  Lords,  reversing  Lord  Camp- 
bell's judgment  in 

The  same  case,  2  De  Oex,  F.  &  J. 

596 ;  s.  c.  30  Law  J.  Rep.  (n.s.) 

Chanc.  885, 
practically  granted  specific  performance 
of  an  agreement  for  sale  of  machinery. 

[The  Master  of  the  Rolls. — Doea 
not  the  judgment  there  go  on  the  fiu>t  of 
its  being  maohinery  of  special  nature  P] 

Mr.  Fry. — A  contract  to  do  a  thini; 
which  is  in  its  nature  ezdusiTe,  implies 
a  negative  term  not  to  do  anything  to 
the  contrary.  That  is  the  case,  here ;  and 
there  are  many  authorities  for  shewing 
that  the  Court  will  interfere  to  restrain 
a  breach  of  one  clause  in  an  agreement, 
though  it  cannot  enforce  specific  per- 
fonnance  of  the  whole.  The  Court  will 
exercise  this  jurisdiction  whenever  it  caa 
do  so  effectually ;  and  we  submit  that  it 
is  not  necrasary  for  us  to  shew  a  special 
value  in  the  subject  of  the  contract,  or 
that  damages  cannot  be  readily  assessed 
at  law.  It  happens,  however,  that  damages 
cannot  be  readily  assessed  here,  as  it  is 
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impossible  to  tell  what  the  price  of  coal 
will  be  hereaftei.  Moreover,  as  the  ven- 
dor is  the  owner  of  the  colliery,  this 
contract  is  of  the  nature  of  a  contract  for 
the  sale  of  rail  estate.  They  cited — 
Dietriehsen    v.    Cabbum,  2   Ph.   52 

(1846); 
Bevin  y.  Deslandes,  30  Law  J.  Hep. 

(n.s.)  Chanc.  457  (1861)  ; 
La  Blanc  v.  Grainger,  35  Beav.  187 

(1866) ; 
Thorn  ▼.  The  Commissioners  of  Public 

Works,  32  Beav.  490  (1868)  ; 
Gait  V.  Towrh,  38  Law  J.  Rep.  (n.s.) 
Chanc.   401 ;    8.  c.   Law  Hep.   4 
Chanc.  654  (1869) ; 
Wilson  y.  The  Fumesa  Baiboay  Com- 
pany, 39  Law  J.  Rep.  (n.s.)  Chanc. 
19 ;  B.  c.  Law  Rep.  9  Eq.  28  (1869) ; 
Qreene  y.  The  West  Cheshire  Bailway 
Company,  41  Law  J.  Rep.  (n.s.) 
Chanc.  17 ;  s.  c.  Law  Rep.  13  Eq. 
44  (1871). 

Thi  Master  op  the  Rolls. — This  is  a 
bUl  on  which  I  entertain  no  donbt  what- 
ever, and  will  give  my  decision  at  once ; 
for  I  never  did  at  the  bar,  and  I  will  not 
58  a  Judge,  approve  of  the  practice  of  not 
deciding  a  qnestion  fairly  raised  on  de- 
murrer. It  is  most  beneficial  for  all 
parties  that  a  qnestion  shonld  be  cheaply 
determined,  and  demnrrers  shonld,  in 
fact,  be  encouraged. 

Here  no  one  can  approve  of  the  con- 
dact  of  the  defendants.  The  first  of  them 
has  entered  into  a  contract  to  sell  a  de- 
finite quantity  of  coal,  to  be  raised  from 
his  mine,  and  has  received  advantages  in 
consideration  of  his  contract,  and,  because 
coal  has  risen  in  price,  he  won't  perform 
it.  Such  conduct  cannot  meet  with  ap- 
proval from  anyone.  Bnt  I  have  to  de- 
termine whether  the  plaintiffs  have  come 
to  the  right  Conrt  to  obtain  compensa- 
tion for  the  wrong  they  have  suffered; 
uid  it  appears  to  me  that,  as  the  law  now 
■tonds,  a  Conrt  of  Equity  cannot  give 
them  any  relief. 

The  first  qnestion  to  be  decided  is, 
What  is  the  contract  for?  Well,  it  is 
for  the  sale  of  coal.  The  words  are,  the 
get  of  coal;  that  is,  coals  to  bo  got — a 
aevered  chattel — and  it  has,  therefore,  no 
lelation  to  a  contract  for  the  sale  of  real 


estate.  It  is  for  chattels  of  a  very  ordi- 
nary description,  not  alleged  to  be  pecu- 
liar coal,  or  coal  that  cannot  be  got 
elsewhere ;  on  the  contrary,  the  true 
meaning  of  paragraph  25  is  that  it  can 
be  got  elsewhere,  though  at  a  higher 
price.  The  result  is  that  the  plaintiffs 
will  incur  damages,  their  amount  being 
the  difference  between  the  market  price 
of  such  coal  and  that  here  agreed  upon. 
Then  it  is  said  that,  thongh  yon  can 
ascertain  the  market  price  as  to  past 
non-deliveries,  you  cannot  do  so  as  to 
future  defaults.  But  to  say,  gravely,  that 
you  cannot  ascertain  the  damages  for  a 
breach  of  a  contract  for  the  sale  of  goods 
extending  over  three  years,  is  limiting 
the  power  of  assessing  damages  in  a  way 
which  would  rather  astonish  gentlemen 
practising  on  what  is  called  the  other 
side  of  Westminster  Hall.  It  cannot  be 
said  that  here  damages  could  not  be 
ascertained  or  estimated  at  law.  What 
is  there  to  distinguish  this  from  an  ordi- 
nary sale  of  chattels  ?  It  is  said,  the  fact 
that  the  coals  are  part  of  a  coUieiy  of 
which  the  vendor  is  the  owner.  But 
then,  if  the  coals  are  not  delivered,  there 
is  no  means  of  obtaining  their  delivery 
except  by  compelling  the  defendant  Row- 
land to  raise  them ;  and  it  has  been  ad- 
mitted that  that  is  a  contract  of  which 
you  caimot  obtain  a  decree  for  specific  per- 
formance. Therefore,  any  relief  to  be  ob- 
tained as  compensation  must  be  obtained 
at  law.  Indeed,  I  do  not  understand 
that  the  plaintiff  is  willing  to  abandon 
his  claim  at  law.  Then  it  is  said  that, 
though  specific  performance  cannot  be 
decreed,  still  this  is  a  case  in  which  the 
Court  will  restrain  the  defendant  from 
breaking  his  contract  by  selling  coal  to 
any  other  person.  Now,  I  have  always 
felt  very  considerable  difficulty  how  the 
Court  could  profess  to  refuse  specific  per- 
formance on  the  gi-onnd  that  it  was  diffi- 
cult to  enforce,  and  yet  try  to  do  the 
same  thing  by  a  roundabout  method,  by 
the  help  of  an  injunction;  for  if  it  is 
right  to  restrain  the  defendant  from  sell- 
ing coal  to  any  person  contraty  to  his 
contract,  why  is  it  not  right  to  compel 
him  to  get  the  coal,  raise  it,  and  deliver 
it?  And  I  cannot  find  any  line  laid 
down    as  dividing  the    two  classes   of 
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cases  in  whioli  the  Court  has  no  power 
to  make  a  decree  for  specific  performance, 
but  will  grant  or  refhse  an  injunction  to 
restrain  a  breach  of  one  of  the  terms  of 
an  agreement. 

I  have  asked  and  obtained  from  counsel 
every  assistance  on  this  point,  but  no  de- 
finition has  been  given  me ;  and  the  an- 
swer to  the  question  is,  that  there  is  no 
distinct  line  to  be  found  in  the  authorities. 
The  expressions  used  are,  that  the  Court 
will  grant  such  an  injunction  when  it  is 
convenient  or  the  case  is  of  sufficient  im- 
portance (1).  That  being  so,  I  think  I 
can  only  administer  justice  properly  if  I 
confine  myself  to  the  authorities  which  I 
find  already  decided,  and  only  act  in 
those  instances  in  which  the  Court  has 
already  acted;  and  if  yon  cannot  bring 
your  case  within  them,  you  must  fail,  for 
this  is  a  jurisdiction  which  is  not  to  be 
extended.  But  I  am  not  entirely  without 
assistance  from  the  authorities,  for  it  ap- 
pears to  me  that  the  very  case  has  been 
put,  by  way  of  illustration,  in  Heaihcote 
V.  The  North  Staffordshire  BaUway  Cowi- 
pany  (tibi  supra),  where  Lord  Cottenham 
says — 

"  If  A.  contract  with  B.  to  deliver  goods 
at  a  certain  time  and  place,  will  equity 
interfere  to  prevent  A.  from  doing  any- 
thing which  may  or  can  prevent  him 
from  so  deUvering  the  goods  ?  " 

Now  that  is  the  exact  case  I  have  to 
deal  with,  and,  finding  that  case,  and 
counsel  not  being  able  to  produce  to  me 
any  case  in  which  an  injunction  has  been 
granted,  I  think  I  shall  do  right  in  fol- 
lowing that,  and  saying  that,  in  a  case  of 
this  kmd,  equity  can  afford  no  remedy. 

As  to  costs,  I  cannot  take  the  admission 
of  the  defendant  in  the  demurrer  as  evi- 
dence against  him  of  the  truth  of  the 
statements  in  the  bill ;  bat  the  usual  rule 
must  be  adhered  to,  and  the  demurrer 
allowed,  with  costs. 

Solicitors — Messrs.  Sharp  &  UUithome,  ttgonts  for 
Hessrs.  Simons  &  Plews,  Merthyr  TyJvil,  for 
the  plaintiffs;  Mr.  T.  P.  Gosling;  Mr.  W. 
KoUy;  and  Mr.  J.  H.  Wrentmore,  for  the 
various  defendants. 


Maums,  V.C. 

1874. 

Jan.  26 


} 


THOUSON  V.  rUKS. 


(1)  See  the  case  of  The  Wolverhampton  and 
Walnall  Jiailway  Company  X.  ThejA>ndnn  and  North 
Western  HaUvcay  Company,  43  Lav  J.  Rep.  (n.s.) 
Chanc.  181 ;  8.  c.  Law  Rep.  16  Eq.  483. 


County  Court  Appeal — Subject  Matter  of 
Plaint  eaxeeding  500Z.  t»  value — Diimissal 
of  Suit,  or  Transfer  to  Court  of  Chancery — 
County  Courts  Act,  1865,  s.  9 — County 
Courts  Act,  1867,  s.  14 

A  County  Court  plaint  alleged  that  the 
subject  matter  of  the  suit  was  less  than  5001. 
in  value,  hid  upon  the  suit  coming  on  for 
hearing  it  was  proved  tliat  the  value  ex- 
ceeded  5001.,  whereupon  the  County  Court 
Judge,  acting  under  s.  14  of  the  County 
Courts  Act,  1867,  dismissed  the  plaint 
with  costs.  Upon  appeal, — Held  (revers- 
ing the  decision  of  the  County  Court 
Judge),  that  he  ought  to  have  directed  the 
suit  to  he  transferred  to  the  Court  of 
Chancery,  under  ».  9  of  Oie  County  Courts 
Act,  1865. 

Sec.  14  of  the  Act  of  1867  applies  only 
to  actions  and  suits  relating  to  matters  over 
which  the  County  Courts  have  no  jurisdic- 
tion. 

Birks  V.  Silverwood  (41  Law  J.  Rep. 
(n.s.)  Chanc.  638 ;  s.  c.  Law  Rep.  14  Eq. 
101)  observed  upon. 

Appeal  from  Lambeth  County  Court. 

The  plaint  was  filed  for  the  jnrtition  of 
a  house,  and  alleged  that  the  value  of  the 
house  was  under  5002.  On  the  case  com- 
ing on  for  hearing,  the  defendant's  counsel 
raised  a  preliminary  objection  to  its  being 
heard,  on  the  ground  that  the  property  to 
which  it  related  exceeded  the  statutable 
value,  and  in  support  of  the  objection  a 
surveyor  was  examined  and  cross-ex- 
amined, who  swore  that  the  value  vras 
over  5001.  Thereupon,  the  County  Court 
Judge  found  as  a  fact  that  the  property 
exceeded  in  value  500^,  and,  acting  under 
sec.  14  of  the  County  Courts  Ac^  1867, 
dismissed  the  plaint  with  costs.  No  ap- 
plication was  made  on  the  part  of  the 
plaintiff  to  have  the  case  transferred  to 
the  Court  of  Chancery. 

The  plaintiff  now  appealed. 

The  question  for  the  opinion  of  the 
Vice-Chancellor  was  whether  the  County 
Court  Judge  was  at  liberty  to  make  tho 
order  dismissing  the  plaint,  or  whether 
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he  was  bonnd  by  the  Cotaitj  Conrts  Act, 
1865,  sec.  9,  "  to  direct  the  said  snit  to  be 
tnnsferred  to  the  Goart  of  Gbanceiy,  it 
baring  been  ascertained  during  the  pro- 
gress of  the  snit"  that  the  subject  matter 
exceeded  500i.  in  valne  (1). 

Mr.  OoUon  and  Mr.  T.  L.  Wilkinson,  for 
the  appellant. — As  the  value  of  the  pro- 
perty  exceeded  SOOJ.  it  was  the  duty  of 
the  Jadge,  instead  of  dismissing  the  snit, 
to  have  transferred  it  to  this  Court.  Sec. 
9  of  the  County  Courts  Act,  1865,  is  im- 
pentiro  in  its  terms,  and  must  be  taken 
as  controlling  sec.  14  of  the  Act  of  1867, 
which,  to  make  it  consistent  trith  the 
former  Act,  most  be  treated  as  applying 
to  adJona  oiJy.  We  rely  on  your  Honour's 
dedsion  in 

BirleB  V.  SUverwood  (ubi  supra). 

They  also  referred  to  sees.  33  and  34 
of  the  County  Courts  Act,  1867. 

Ifr.  Olasse  and  Mr.  Cozens  Hardy,  in 
support  of  the  order  below. 

In 
Birks  V.  SUvenaood  (ubi  supra), 
yonr  Honour's  attention  was  not  directed 
to  the  Act  of  1867  at  aU ;  if  it  had  been, 
we  sabmit,  your  Honour  would  hare  come 
to  a  difierent  conclusion.  It  is  clear, 
from  the  scope  of  the  Act  of  1867,  that 

(1)  Ths  CoQoty  Conrte  Act,  1865,  sec  9,  is  (so 
tu  as  material)  as  follows — 

"If,  during  the  progress  of  any  suit  or  matter, 
it  ihall  be  made  to  appear  to  the  Court  that,  as 
(be  subject-matter  exceeds  the  limit  in  point  of 
amount  to  which  the  jnrisdiction  of  the  County 
Courts  is  hereby  limited,  it  shall  not  aflect  the 
ralidity  of  any  order  or  decree  already  made,  but 
it  shall  be  the  duty  of  the  Conrt  to  diroct  the  said 
•ait  or  matter  to  be  transferred  to  the  Court  of 
Chancery,  and  thereupon  the  said  snit  or  matter 
■hall  proceed  in  such  one  of  the  Vice-Chancellors' 
Courts  as  the  Lord  Chancellor  may  by  general 
order  direct ;  and  such  Vice-Chancellor  shall  have 
fowtt  to  regulate  the  whole  of  the  procedure  in 
the  said  suit  or  matter  when  so  transferred." 

The  County  Courts  Act,  1867,  sec  14,  is  as 
follows — 

"  Whenever  any  action  or  suit  is  bronght  in  a 
County  Court  which  the  Conrt  has  no  jurisdiction 
to  try,  the  Judge  shall  order  the  cause  to  be  struck 
oat  and  shall,  unless  the  parties  consent  to  the 
Court  having  jnrisdiction  to  try  the  same,  have 
power  to  award  costs  in  the  same  manner,  to  the 
•uue  extent,  and  recoverable  in  the  same  manner, 
•«  if  the  Conrt  had  jurisdiction  in  the  matter  of 
Meh  plaint,  and  the  plaintiff  had  not  appeared,  or 
had  appeared  and  failed  to  prove  his  demand." 

Haw  Skbics,  43. — Chakc 


the  word  "  suit "  in  sec.  14  includes  any 
suit  in  Equity. 

[Malins,  V.C. — I  am  of  opinion  that 
sec.  14  applies  to  a  snit  in  Equity  as  well 
as  to  an  action  at  law.] 

Taking  sec.  9  of  the  Act  of  1865  and 
sec.  14  of  the  Act  of  1867  together,  we 
submit  that  the  Judge  was  right  in  dis- 
missing  the  suit. 

MAiiiNS,y.C.,  said  he  had  heard  nothing 
to  raise  any  doubt  that  the  statement  in 
the  plaint  that  the  value  of  the  property 
was  below  5002.  was  believed  by  the  plain- 
tiff to  be  true,  but  on  the  plaint  coming 
on  for  hearing  a  witness  was  called,  who 
swore  that  the  value  was  over  5002.,  and 
on  that  evidence  the  learned  County 
Court  Judge  came  to  the  conclusion  that 
it  was,  in  &ot,  worth  more  than  5001.  It 
was,  therefore,  then  clear  that  his  juris- 
diction wafl  at  an  end.  Then  the  question 
arose.  What  vras  his  proper  course  to 
take  ?  He  (the  Vice- Chancellor)  was 
clearly  of  opinion  that  an  application 
ought  to  have  been  made  on  the  mat  of 
the  plaintiff  to  the  County  Court  Judge, 
under  sec.  9  of  the  Act  of  1865,  to  trans- 
fer the  suit  to  this  Conrt ;  but  that  was 
not  done.  The  case  was  similar  to 
that  of  Birks  v.  SUverwood  (ubi  tmvra), 
where  he  decided  that  the  County  Court 
Judge  having,  atter  the  commencement 
of  the  suit,  and  therefore  during  its  pro- 
gress, ascertained  that  the  value  of  the 
property  was  over  5002.,  was  right  in 
transferring  the  snit  to  this  Court.  But 
it  had  been  contended  by  Mr.  Glasse,  that 
the  14th  section  of  the  Act  of  1 867  was 
not  referred  to  in  that  case,  and  that  if  it 
had  been  the  Court  would  have  come  to 
a  different  conclusion.  It  was  true  that 
he  was  not  referred  to  that  section,  and 
if,  on  now  referring  to  it,  he  thought  that 
that  decision  was  wrong,  he  should  not 
hesitate  to  say  so.  Now,  what  was  the 
object  of  the  Act  of  1867  ?  The  34th 
section  enacted  that  that  Act,  and  the  se- 
veral Acts  there  mentioned,  including  the 
Act  of  1865,  should  be  construed  together 
as  one  Act.  [His  Honour  then  read  the 
9th  section  of  the  Act  of  1865  and  the 
14th  section  of  the  Act  of  1867,  and 
contdnned.]  Now  what  was  the  meaning 
of  the  words  in  the  14th  section,  "  When- 
2L 
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ever  an  action  or  suit  is  brought  in  a 
County  Court  which  the  Court  has  no 
jnnadiotion  to  try?"  They  referred  to 
proceedings  which  might  be  brought  in 
the  Superior  Courts,  but  not  in  the 
County  Court,  such  as,  for  instance, 
actions  for  distress,  assault,  or  seduc- 
tion. If  an  action  of  that  class  were 
brought  in  the  County  Court,  the  Judge 
would  order  the  proceedings  to  be  stayed, 
and  the  person  filing  the  plaint  would 
have  to  pay  the  costs  of  them.  If,  in 
any  case,  where  a  person,  in  the  absence 
of  any  mala  fides,  filed  a  plaint,  stating 
that  he  verily  believed  that  the  property, 
the  subject  of  it,  was  worth  fess  than 
5002.,  he  were  to  say  that  the  County 
Court  Judge  was  at  liberty  to  dismiss  the 
plaint,  because  some  witness  came  forward 
to  say,  perhaps,  that  the  property  was 
worth  50IZ.,  it  would  be  inflicting  a  great 
hardship  on  the  poorer  class  of  suitors, 
for  whose  benefit,  more  especially,  the 
County  Court  Acts  were  passed.  The 
9th  section  of  the  Act  of  1865  and  the 
14th  section  of  the  Act  of  1867  must  be 
taken  as  standing  together,  and  he  read 
the  9th  section  now  as  he  did  in  Birlct  v. 
Sihenoood  (ubi  supra),  and  just  as  if  he 
had  been  referred  in  that  case  to  the 
14th  section,  namely,  that  though  it  did 
not  appear  in  the  plaint,  yet  did  appear 
upon  the  suit  coming  on  for  hearing,  that 
the  value  of  the  property  was  over  5002., 
it  would  thus  appear,  "  daring  the  pro- 
gress of  the  suit,"  within  the  meaning  of 
tiie  9th  section.  He  was,  therefore,  of 
opinion  that  the  County  Court  Judge, 
instead  of  dismissing  the  suit,  ought  to 
have  transferred  it  to  this  Court ;  and  if 
Birks  v.  SUverwood  (uW  ettpra)  had  been 
cited  to  him  (which  it  appeared  was  not 
tiie  case),  no  doubt  he  would  have  done 
BO ;  it  was,  in  fact,  owing  to  that  case  not 
having  been  cited  to  the  learned  Judge 
that  the  miscarriage  took  place.  There 
must,  therefore,  be  an  order,  discharging 
the  order  of  the  Court  below,  and  substi- 
tuting for  it  an  order  transferring  the 
cause  to  this  Court.  As  regar<&  the 
costs,  the  general  rule  was  that  the  suc- 
cessful appellant  in  a  County  Court  ap- 
peal got  his  costs,  but  in  the  present  case. 
as  the  appeal  had  been  in  consequence  of 
the  plaintiff's  omission  to  call  the  Judge's 


attention  to  the  reported  case  of  Birki  t. 
SUverwood  (ttbi  supra),  he  should  give  no 
costs  of  the  appeal. 

Solicitors— Mr.  A.  Gillespie,  for  plaintiff;  Messrs. 
J.  O.  Hepbum  &  Son,  for  defendant. 


.B.1 


re  GOODWIN  8  TE0ST8. 


Jbssel,  M.B. 

1874. 

Jan.  31 

WiU — IHegitimaieChUdren-^Child  bom 
after  tlis  Bate  of  the  Will. 

A  gift  by  will  by  a  testator  or  testatrix  to 
his  or  her  tUegitimate  children  by  a  parti- 
cular person  is  good  as  well  as  to  a  child 
bom  after  as  before  the  date  of  the  will,  if 
the  child  obtains  tits  reputation  of  beiiig 
such  a  child  before  the  death  of  the  testator 
or  testatrix. 

In  December,  1849,  Richard  Perkins 
went  through  the  ceremony  of  marriage 
with  Mary  Goodwin,  his  deceased  wife's 

On  the  15th  of  July,  1850,  Mary  Good- 
win made  her  will,  by  which  she  be- 
queathed her  residuary  personal  estate 
upon  trust  for  Richard  Perkins  during 
his  life,  and  after  his  decease  upon  trust 
to  pay  and  divide  the  trust  premises  unto 
and  equally  between  and  amongst  all  and 
every  her  children  and  child  by  the 
said  Richard  Perkins,  share  and  share 
alike,  to  be  vested  interests  in  sons  at 
twenty-one,  and  in  daughters  at  that  ago 
or  on  marriage. 

Mary  Goodwin  died  on  the  1st  of 
May,  1860.  She  had  issue  four  child- 
ren, namely,  Tom  Goodwin  Perkins,  the 
petitioner,  who  was  born  on  the  15th  of 
June,  1850,  William  Harry  Perkinp,  who 
was  Iwm  on  the  25th  of  March,  1860,  and 
two  other  sons  who  died  in  in&ncy. 

The  testatrix  survived  the  birth  of  "W. 
H.  Perkins  only  thirty-seven  days. 

Part  of  the  testati-ix's  estate  had  been 
paid  into  Court  under  the  Trustee  Belief 
Act. 

A  petition  was  presented  by  T.  G. 
Perkins  (the  son  living  at  date  of  will), 
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pmjing  that  the  fond  might  be  paid  out 
on  the  joint  receipt  of  himself  and  his 
&ther. 

On  the  part  of  W.  H.  Perkins  (the 
(Md  bom  after  date  of  will),  as  evidence 
of  his  having  acquired  the  reputation  of 
bdnz  the  child  of  testatrix  hy  a.  Perkins 
in  me  lifetime  of  the  testatrix,  a  copy 
of  the  entry  by  the  registrar  of  births  -was 
put  in.  The  registration  was  effected  on 
(he  12th  of  AprU,  i.e.  before  the  death  of 
the  testatrix,  and  in  the  certificate  W.  H. 
Perkins  was  described  as  the  son  of 
Bichard  Perkins  and  Mary  Perkins,  late 
Goodwin,  and  it  was  stated  that  the  entry 
was  made  on  the  information  of  Bichard 
Perkins  as  father. 

ifr.  W.  B.  Heath,  for  the  petitioner, 
and  that  in 

2  Jasrman  on  WOle,  p.  228, 
wveral  authorities  were  collected  shewing 
that  no  gift  could  be  made  by  deed  or 
irill  to  any  fdtilre  bom  illegitimate  child 
by  a  particular  person;  that  the  recent 
case  of 

OecUiUm  y.  FuUdUme,  42  Law  J. 

Bep.  (n.b.)  Chanc.  515 ;  s.  c.  (on 

appeal)  poet,  p.  297, 
decided  by  the  full  Court  of  Appeal, 
was  no  doubt  inconsistent  with  some  of 
these  antliorities,  but  that  this  case  was 
distinguishable  inasmuch  as  the  child  who 
took  in 

OedesUm  v.  FvMdUne  (ubi  avpra), 
was  m  venire  sa  mhre  at  the  date  of  the 
will ;  here  W.  H.  Perkins  was  bom  eight 
years  afterwards ;  and  that  the  dictum  of 
Lrad  Chelmsford,  in  the  case  of 

Em  V.  Orook,  38  Law  J.  flep.  (n.s.) 

Chanc.  579 ;  s.  o.  40  Law  J.  Bep. 

(5.S.)  Chanc.  216 ;  s.  c.  (H.L.)  42 

Law  J.  Bep.  (n.s.)  Chanc.  702; 

B.  c.  Law  B^.  6  Chano.  311 ;  s.  c. 

LawBep.OH.L.  278, 
was  inconsistent  with  the  decision  of  the 
Lords  Justices  in 

Oecietton  v.  FuUalove  (ubi  «wpra). 
Ifr.  W.  W.  KanlaJce,  Mr.  Lcmgley  and 
Mr.  W.  Pearson,  for  respondents. 

TbX  MlSTBB  OF  THB  B0LL8. — The 
decision  in  Occleston  v.  Ftdlalove  (ubi 
«apn>),  as  he  understood  it,  amounted  to 
this,  that  a  gift  by  will  by  a  testator  or 
testatrix  to  a  class  of  his  or  her  illegiti- 


mate children  by  a  particular  person  was 
good,  and  would  extend  to  any  child  who 
acquired  the  reputation  of  being  such  a 
child  before  the  death  of  the  testator  or 
testatrix.  That,  if  this  view  of  the  de- 
cision was  correct,  W.  H.  Perkins  was 
clearly  entitled  to  share,  and  he  must 
decide  accordingly. 


Solicitors — ^Meoars.  Hawks,  Wilmott  &  Stokes,  for 
petitioner  and  other  respondents;  Mz.  Mauder, 
for  respondent,  John  Higgiuson. 


LoBDS  JnsncBS.  *] 

1873.         >  J»  re  heathcotk's  tbusts. 
Nov.  8.      J 

Will — Comtructioji — Absolute  Gift  sub- 
ject to  jprior  Estates — Oift  over  on  Death 
without  Issue — Legatee  suiviving  Period  of 
Distribution — Indefeasible  Interest. 

A  testator  bequeathed  funds  to  A.  for 
life,  toUh  remainder  to  his  two  daughters  in 
equal  moieties  for  their  respective  lives,  vnth 
remainder  to  their  children,  and  in  default 
of  such  children,  with  remainder  to  testae 
tor's  two  sons,  with  remainder  in  case  hit 
said  sons  should  both  die  unthmit  issue  to  B. 
absolutely,  and  in  case  B.  should  die  with' 
out  issue  then  over.  B.  survived  A.  and 
aU  the  testator's  sons  and  daughters,  who 
aU  died  tifithout  issue,  and  finallif  died 
herself  without  issue: — M.e\d,that  B.  took 
on  absolute  indefeasible  interest  in  the 
funds,  and  that  inasmuch  as  she  survived 
the  period  of  distribution  the  divesting 
clause  never  took  effect. 

This  was  an  appeal  from  a  decision  of 
Y.C.  Malins.  Bobert  Heathcote  by  his 
will,  dated  in  1811,  declared  that  his  trus- 
tees should  stand  possesbed  of  certain 
trust  funds  upon  trust  for  his  wife  icx  her 
life,  with  remainder  as  to  one  mqiety 
upon  trusts  for  his  daughter  Maiy  Ann 
for  her  life,  with  remainder  to  her  chil- 
dren, and  as  to  the  other  moiety  upon 
trusts  for  his  daughter  Maria  for  her  life, 
remainder  to  her  children,  and  in  case 
neither  of  his  said  daughters  should  have 
any  such  child  as  therein  mentioned,  then 
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in  trast  for  testator's  two  'sons,  W.  S. 
Eeathcote  and  G.  D.  Heathcote,  as  te- 
nants in  common,  and  in  case  either  of 
his  said  sons  should  die  without  issue  then 
for  the  other  of  them.     But  in  case  both 
his  said  sons  should  die   without  issue 
"  then  the  said  trust  moneys,  stocks,  funds 
and  securities  should  be  upon  trust  for 
Marj  Heathcote,  spinster,  her  executors, 
administrators  and  assigns.     But  in  case 
the  said  Maiy  Heathcote   should  depart 
this  life  without  leaving  any  issue  of  her 
body  lawfully  begotten  living  at  the  time 
of  her  decease,  then  the  said  trust  mo- 
neys,  stocks,  funds  and  securities  should 
be  upon  trust  for  such  one  or  more  of  the 
daughters  of  his  brothers-in-law,  Philip 
Deare  and  Creorge  Bussell  Deare,"    as 
shonld  be  living  at  the  time  when  the 
trusts  therefore  declared  should  determine. 
The  testator  died  in  1818,  and  his  wife 
died  in  1823,  leaving  the  testator's  said 
two   sons  and  two  daughters  surviving 
them.      The    said    two    sons    and    two 
daughters    all    ultimately  died  without 
issue.     The  survivor  of  them  was  one  of 
the  daughters,    Mrs.    Angelo   (formerly 
Mary  Ann  Heathcote),  who  died  in  1866. 
After  Mrs.  Angelo's  death,  Mary  Heath- 
cote,  then  Mrs.  Soutten,  the  wife  of  Ben- 
jamin   Soutten,     instituted    a     suit    to 
establish  her  equity  to  a  settlement  in  the 
tmst  funds,  and  by  the  decree  made  in 
that  suit  the  income  of  the  trust  funds  was 
ordered  to  be  paid  to  her  for  her  life  for 
her  separate  use.     Mary  Soutten  died  in 
April,  1872,  without  issue,  leaving  one  of 
the  daaghters  of  the  testator's  said  bro< 
thers-in-Iaw,  a  Mrs.  Rainier,  surviving 
her.       Mrs.    Rainier    died    immediately 
afterwards,  having  made  a  will  and  ap- 
pointed executors.     The    trustees    then 
paid  the  trust  funds,  amounting  to  nearly 
lO.OOOi.   consols,  into  Court,  under  the 
Trustee  ReUef  Act.    Mrs.  Rainier's  exe- 
cutor presented  a  petition  for  payment 
out  of  the  trust  funds  to  them.    Benjamin 
Soutten,  who  had  taken  out  letters  of 
administration  to  his  late  wife,  also  claimed 
the  fond.    V.C.  Malins  decided  that  the 
fimd  had   under  the  trusts  of  the  wUl 
become  vested  in.Mrs.  Rainier,  and  made 
an  order  for  payment  out  thereof  to  her 
execvtors.      From  that  order  Benjamin 
Soutten  now  appealed. 


Mr.  Cotton  and  Mr.  Hubert  Lewis  tor  the 
appellant. — ^When  there  was  a  gift  to  A. 
for  life,  with  remainder  to  B.  absolutely, 
and  then  a  gift  over  in  case  of  B.'s  death 
without  issue,  the  rule  was  that  the  ope- 
ration of  the  gift  over  was  restricted  to 
the  case  of  B.'s  death  before  the  period  of 
distribution.  In  this  case  Mary  Soutten 
became  absolutely  entitled  in  possession 
upon  the  death  of  the  last  surviving 
tenant  for  life,  and  the  divesting  clause 
had  no  operation. 

The  rule  was  well  established  by  the 
authorities — 

Edwwrds  v.  Edwards,  15  Beav.   357, 
361,  363 ;  s.  c.  21  Law  J.  Rep. 
(N.S.)  Chanc.  324; 
Dean  v  Handley,  2  Hem.  &  M.  635 ; 
Ee  HilVs  Trusts,  40  Law  J.  Rep. 
(n.s.)  Chanc.  594;  s.  o.  Law  Rep. 
12  Eq.  302. 
They  distinguished 

MUmr  V.  JfOner,  33  Beav.  276. 
Ifr.  /.  Pearson  and  Ifr.  Whateley  for 
Mrs.  Rainier's  executors,  cited 

Cooper  V  Cooper,  1  Kay  &  J.  658. 
Mr.  Daimey  appeared  for  the  trustees  of 
the  will. 
No  reply  was  called  for. 

LoBD  JnsTiCB  James  said  he  was  of 
opinion  that  the  rule  laid  down  in  £d. 
wards  v.  Edwards  (ubi  supra)  as  &r  back 
as  the  year  1852,  and  which  had  been 
adopted  and  followed  in  a  number  of 
other  cases  without  any  expression  of  dis- 
sent or  doubt,  must  be  confirmed.  That 
rule  was  a  very  simple,  intelligible  and 
beneficial  one  in  the  administration  of 
testators'  estates.  The  rule  was  that  where 
there  was  an  absolute  gift  to  vest  in  pos- 
session at  a  future  time,  and  a  gpft  over 
in  case  the  legatee  should  die  without 
issue  living  at  bis  decease,  that  meant  in 
case  the  l^^tee  should  die  without  issue 
before  he  was  entitled  to  call  for  the  ac- 
tual delivery  of  the  legacy.  Death  with- 
out issue  meant  death  without  issue 
before  the  period  of  distribution.  Then 
the  question  was  whether  there  was  any. 
thing  on  the  face  of  this  particular  wiU 
inconsistent  with  or  repng^nant  to  the  rule 
which  required  the  insertion  of  the  words 
"  before  the  period  of  distribution."  In 
his  Lordship's  opinion,  if  those  words  were 
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inserted  in  the  will  the  whole  would  be 
perfectly  consistent,  and  there  was  no- 
thing in  those  words  repugnant  to  any 
other  intention  expressed  by  the  testator. 
The  only  distinction  in  this  case  was  that 
there  was  a  gift  over  if  the  legatee  should 
die  withont  issue  in  several  limitations. 
Bat  there  was  no  reason  why  the  rule 
ihoold  not  apply  to  a  series  of  gifts  as 
much  aa  to  one.  The  rule  must  prevail 
and  Mrs.  Soutten's  representative  was 
entitled  to  the  fund.  His  Lordship  said 
he  vent  on  this  ground,  that  the  rule 
am)lied  unless  there  were  words  in  the 
will  to  prevent  its  application,  and  there 
ma  nothing  here  to  take  the  case  oat  of 
the  role. 
LoBD  JoffncB  Melush  concurred. 


Solicitors — Ur.  W.  J.  Hitton,  for  die  ezecntors ; 
Uesors.  Birch,  Ingraai,  Harrison  &  Co.,  for 
i««pondents ;  Messrs.  A.  F.  &  R.  W.  Tw&edie, 
for  appellant. 


Loans  Ji;sTiCBS.1 

1873.         } 

Ang.  7.      J 


In  re  thb  daqbnhah 

thames  cock  company. 

hulse's  claim. 


Penaiiy — Fotfeiture — Contract  for  Sale 
(f  Land— Proviso  for  Re-entry  on  Non' 
paymentof  Purchase  Money. — Gonstruction. 

A  company,  incorporated  by  Act  of  Par. 
Uamtentfor  making  a  dock,  agreed  for  the 
jutrpoK*  of  their  undertaking  to  purchase 
certain  land  for  4,000^.,  of  which  2,0001. 
mu  to  be  paid  at  once,  the  balance  at 
a  future  date.  The  agreement  contained  a 
proviso  empowering  the  vendors,  on  default 
m  the  payment  of  the  balance  or  any  part 
of  it  by  a  day  named,  to  re-enter  and  re- 
fosses*  the  land  without  any  obligation  to 
repay  any  portion  of  the  purchase  money 
received: — ^Held,  that  this  was  a  penalty 
from  which  the  Court  would  relieve  the 
purchasers. 

Semble,  that  if  it  was  not  a  penalty, 
the  agreement  looidd  be  void  as  idtra  vires 
of  the  company. 

This  was  an  appeal  motion  from  a  de- 
cision of  Lord  Uomilly,  Master  of  the 
RolU. 


The  above-named  company,  which  was 
incorporated  by  a  special  Act  of  Par- 
liament  for  the  purpose  of  constructing 
a  dock  on  the  Thames,  in  August,  1865, 
entered  into  an  agreement  with  Sir  Ed- 
ward Holse  and  the  trustees  of  his  mar- 
riage settlement  for  the  purchase  of 
certain  lands  for  the  purposes  of  their 
undertaking.  The  purchase  money  was 
to  be  4,000L,  of  which  sum  2,000Z.  was 
to  be  paid  down,  and  the  balance  on  the 
day  of  completion  of  the  purchase,  which 
was  fixed  for  the  1st  of  November,  1865. 
The  agreement  contained  a  proviso  that  if 
the  balance  of  2,0002.  and  all  interest 
thereon  should  not  be  entirely  paid  off 
and  discharged  by  the  7th  of  August, 
1867  (and  in  this  respect  time  should 
be  of  the  essence  of  the  contract),  it 
should  be  lawful  for  the  vendors  to  re- 
enter upon  and  re-possess  the  lands  as 
in  their  former  estate  without  any  obli- 
gation on  their  part  to  repay  to  the  com- 
pany any  part  of  the  4,0i00i.  which  had 
been  previously  paid  or  any  interest 
thereon  which  should  be  absolutely  for- 
feited by  the  vendors.  The  first  2,0OOJ. 
was  duly  paid  and  the  company  were  let 
into  possession  of  the  lands  and  com- 
menced their  works  thereon.  On  the 
6th  of  August,  1867,  no  portion  of  the 
second  2,000{.  having  then  been  paid,  the 
time  for  payment  was,  by  another  agree- 
ment, extended  to  the  Ist  of  August, 
1868.  By  a  farther  agreement  made  on 
the  1st  of  August,  1868,  the  time  for 
payment  was  again  extended  to  the  1st 
of  November,  1869,  and  it  was  thereby 
stipulated  that  if  the  undertaking  should 
be  abandoned,  or  in  case  the  2,0002.  with 
all  interest  from  the  date  of  the  original 
agreement  should  not  be  entirely  paid 
off  and  discharged  by  the  1st  of  No- 
vember, 18G9  (in  all  which  respects  time 
was  to  be  of  the  essence  of  the  contract), 
it  should  be  lawful  for  the  vendors  not- 
withstanding that  a  conveyance  of  the 
property  to  the  company  should  have 
been  executed,  and  notwithstanding  any 
intermediate  negotiation  or  correspond- 
ence to  enter  into  and  upon,  and  re-possess 
the  lands  as  in  their  former  estate,  and 
all  works  thereon,  and  to  eject  the  com- 
pany therefrom  without  any  obligation 
on  the  port  of  the  vendors  to  repay  the 
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company  the  2,000Z.  already  paid  or  any 
part  of  the  balance  of  the  4,000Z.  which 
might  have  been  previously  paid  or  any 
interest  thereon  which  shonld  be  abso- 
lutely forfeited  to  the  vendors ;  and  it  was 
declared  that  nothing  therein  contained 
should  prejudice  the  rights  of  the  vendors 
to  take  proceedings  to  enforce  the  con- 
tract, and  the  company  thereby  cove- 
nanted for  the  payment  of  the  2,0002. 
and  interest. 

On  the  7th  of  Augnst,  1869,  a  petition 
for  winding  ap  the  company  was  pre- 
sented, and  on  the  11th  of  December, 
1869,  a  winding-up  order  was  made.  On 
the  25th  of  May,  1870,  the  vendors  cotia- 
menced  an  action  in  ejectment  against 
the  company  for  the  recovery  of  the  said 
lands.  On  the  20th  of  February,  1871, 
an  order  was  made  in  the  winding-up 
that  the  plaintiffs  ^in  the  action  shonld 
be  at  liberty  to  sign  judgment,  they 
undertaking  not  to  issue  ezecutiou  un- 
til further  order,  and  to  abide  by  any 
order  the  company  might  make  as  to  the 
property.  On  the  25th  of  February, 
1871,  judgment  vras  signed  in  the  action. 
Afterwards  the  vendors  took  out  a  sum- 
mons in  the  winding-up,  for  liberty  to 
issue  execution  and  for  the  delivery  up 
to  them  by  the  liquidator  and  the  com- 
pany of  the  land  nree  from  all  claims  of 
tiie  oompony. 

The  Master  of  the  Bolls  refused  the 
application,  but  offered  to  give  to  the  ap- 
plicants an  order  for  sale  of  the  land  and 
payment  of  their  lien  out  of  the  pro- 
ceeds. This  offer  they  refused  and  ap- 
pealed firom  the  order  made. 

Mr.  Fry  and  Mr.  B.  B.  Eogers  appeared 
in  support  of  the  appeal. 

Mr.  Eoxbwgh  and  Mr.  Speed,  for  the 
liquidator,  were  not  called  u{K>n. 

LoBirJusTiCE  JAUGSSiud — ^In his  opinion 
this  was  as  clear  a  case  of  a  mere  penalty 
for  the  non-payment  of  purchase  money 
as  ever  came  before  the  Court.  If  the 
agreement  were  to  be  construed  strictly 
according  to  the  terms  of  it  he  very  much 
doubted  whether  it  would  not  be  void  as 
being  ultra  vires,  and  in  contravention  of 
the  Act  of  Parliament  which  authorised 
the  company  to  buy  land  for  purposes 
beneficial  to  the  public,  for  it  would  be  a 


great  wrong  both  as  regarded  creditors 
and  shareholders,  if  in  case  a  small  por- 
tion of  the  purchase  money  remained 
unpaid  on  a  particular  day  the  vendors 
were  entitled  to  take  back  the  land  with 
all  the  works  of  the  company  thereon. 
That  would  be  equivalent  to  an  agree- 
ment to  give  up  the  whole  undertaking. 
This  was  only  a  penalty  &om  which  the 
company  were  entitled  to  be  relieved  on 
payment  of  the  purchase  money  and'  in- 
terest. 

LoBO  JdsnoE  Mellish  concurred. — He 
had  always  understood  that  the  test 
whether  or  not  a  joovision  of  this  kind 
was  intended  to  be  a  penalty  was  to  see 
whether  the  forfeiture  to  be  incurred  was 
to  be  exactly  the  same  whatever  might 
be  the  extent  of  the  injury.  If  that  was 
so,  then  the  stipulation  was  to  be  treated 
as  in  the  nature  of  a  penalty.  Here  the 
proviso  was  that  if  the  2,0002.  and  in- 
terest or  any  part  of  it  (however  small) 
remained  unpaid  by  a  certain  day,  the 
company  were  to  forfeit  the  whole  of  the 
land  and  the  purchase  money  already 
paid.  That  was  clearly  a  penally  against 
which  the  Court  would  relieve. 


Solicitors — Messrs.  Lake  &  Co.,  for  Appellants ; 
Messrs,  WiUdns,  Blyth  &  Marsland,  for  liqui- 
dator. 


M.B.-1 
4.  V 
17.     J 


nSHEB  V.   FISHSB. 


Jbsskl,  M.B. 
1874 
Jan, 

Railway  Company — Purchase — Petition 
— Fund  paid  into  Court — Transfer  to  Cre- 
dit of  Cause, 

After  a  fund  which  represents  purchase 
money  paid  by  a  railway  company  has  been 
invested  and  transferred  to  an  account  not 
entitled  in  the  matter  of  the  railujay  com- 
pamj,  the  liability  of  the  railway  company 
to  pay  costs  ceases  in  respect  of  any  subse- 
quent investment  or  petUian  for  payment  of 
the  fund. 

This  was  a  suit  for  administration  of 
the  trusts  of  the  will  of  Josiah  Fisher, 
'vvho  died  on  the  8lh  of  June,  1835. 
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In  1839  the  London  and  Brighton 
Railway  Company  purchased  some  lease- 
holds, part  of  the  testator's  estate,  under 
the  compnlsoty  powers  of  a  special  Act 
passed  before,  but  containing  proyisions 
in  effect  similar  to  those  in,  the  Lands 
Cianses  Act.  The  clause  relating  to  costs 
payable  by  the  company  was  as  follows — 
The  London  and  Brighton  Railway  Com- 
panies Act,  1  Vict  c.  cxix.  s.  91 — 

"  Provided  also,  and  be  it  farther  en- 
acted that  where  by  reason  of  any  dis- 
ability or  incapacity  of  any  party  en- 
titled to  any  lands  to  be  taken  or  used, 
ix  in  respect  of  which  any  satisfaction, 
Koompense  or  compensation  shall  be 
payable  under  the  authority  of  this  Act, 
the  purchase  money  for  the  same  or 
the  money  paid  for  such  compensation, 
ahall  be  required  to  be  paid  into  the  Bank 
of  England,  it  shall  be  lawful  for  the  said 
Court  of  Exchequer  to  order  all  the  costs, 
charges  and  expenses  attending  the  pur- 
chase, or  the  taking  or  using  of  such 
lands  or  which  may  be  incurred  in  con- 
sequence thereof  and  of  the  re-inyeet- 
ment  of  the  purchase  or  compen-sation 
money  in  other  land  or  so  muon  of  such 
lereral  costa,  chai^^  and  expenses  as 
the  said  Court  shall  deem  reasonable, 
and  likewise  the  costs,  charges  and  ex- 
penses occasioned  only  by  the  passing  of 
this  Act,  and  not  by  litigation  between 
daimants  or  otherwise  of  any  proceedings 
had  as  herein  authorised  for  the  invest- 
ment of  such  purchase  or  compensation 
money  in  government  or  real  securities, 
and  for  the  payment  of  the  interest  and 
dividends  thereof  and  of  such  govern- 
ment or  real  securities  or  of  the  money 
to  be  produced  by  the  sale  thereof  out  of 
Court,  together  with  the  necessary  costs 
and  charges  of  obtaining  the  proper  order 
tat  such  purposes  to  be  paid  by  the  said 
company  out  of  the  moneys  to  be  received 
by  virtue  of  this  Act ;  and  the  said  com- 
pany shall  from  time  to  time  pay  such 
Bums  of  money  for  such  costs,  charges  and 
expenses  as  the  said  Court  shall  direct, 
ud  also  tiiat  where  in  any  other  cases  the 
purchase  money  for  any  lands  to  be  taken 
or  used  under  the  authority  of  this  Act, 
OT  any  moneys  payable  for  any  satisfac- 
tioa,  recompense  or  compensation  under 
this  Act,  shall,  by  reason  of  or  under  any 


of  the  proyisions  of  this  Aot,  be  paid' 
into  the  Bank  of  England  in  the  name 
and  with  the  privity  of  the  accountant- 
general  of  the  Court  of  Exchequer ;  it 
shall  likewise  be  lawful  for  the  said  Court 
to  order  the  reasonable  expenses  of  any 
party  or  parties  in  procuring  the  same 
to  be  paid  out  of  Court,  together  with  the 
necessary  costs  and  charges  of  obtaining 
the  proper  orders  for  such  purposes  to  be 
in  like  manner  paid  by  the  said  company 
out  of  the  moneys  to  be  received  by 
virtue  of  this  Act,  and  the  said  company 
accordingly  shall  from  time  to  time  pay 
such  sums  of  money  and  in  such  manner 
and  for  such  purposes  as  the  said  Court 
shall  direct." 

The  purchase  money  was  paid  into 
Court  to  an  account  intituled  "  em  parte 
the  Railway  Company." 

By  an  order  made  in  the  matter  [not 
in  the  suit]  on  the  7th  of  May,  1839,  it 
was  ordered  that  the  sum  of  63Z.  19».  2d., 
part  of  the  purchase  money,  should  be 
invested  in  consols  in  the  name  of  the 
accountant-general  "in  trust  to  an  ac- 
count to  be  intituled  in  the  said  matter, 
'  Josiah  Fisher's  trust  account,'  "  and  the 
accountant-general  was  to  declare  the 
trust  accordingly. 

In  accordance  with  this  order,  the  631. 
19«.  2d.  was  duly  invested  in  682.  4s.  6d. 
consols,  and  transferred  to  an  account 
intituled  "exparle  the  Railway  Company." 
In  1853  two  petitions  were  presented — 
one  in  the  suit  relating  to  the  funds  in 
the  suit,  and  the  other  in  the  matter  [^ex 
parte  the  Railway  Company]  relating  to 
the  68{.  4s.  6d.  One  order  was  made  on 
both  petitions,  and  under  such  order  the 
68Z.  4s.  Qd.  consols  were  carried  over  to 
the  credit  of  the  suit,  the  account  having 
no  reference  to  the  Railway  Company. 
A  petition  was  now  presented  for  payment 
out  of  this  sum  and  the  other  sum  dealt 
with  by  the  order  of  1853. 

The  railway  company  were  made  re- 
spondents, and  the  petition  prayed  that 
the  costs,  so  far  as  they  related  to  this 
sum,  should  be  paid  by  the  company. 

Mr.  Morehead,  for  the  petitioner,  re- 
ferred to — 

Brown  y.  Fenwide,  35  Law  J.  Rep. 
(n.s.)  Chanc.  241, 
and  contended  that  as  the  omission  of  the 
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title,  "  ex  parte  the  Railway  Company," 
in  the  order  of  1653,  was  clearly  an  over- 
sight, the  petitioners  were  notwithstand- 
ing entitled  to  their  costs. 

Mr.  Montague  Cookson,  for  the  respon- 
dent in  the  same  interest. 

Mr.  Kekewich,  for  the  railway  company, 
objected  to  their  paying  the  costs,  and 
asked  for  their  costs. 

The  Master  of  the  Rolls  said  that, 
thoDgh  he  had  no  doubt  that  the  title  of 
the  matter  had  been  inadvertently  omitted 
in  1853,  he  had  no  jnrisdiction  to  make 
an  order  for  payment  of  costs  by  the 
company  after  the  money  had  been  taken 
from  the  account  "  ex  parte  the  Railway 
Company,"  and  dismissed  the  petition  so 
fi»r  as  it  asked  for  payment  of  the  costs 
by  the  company  with  costs  ;  but  made  an 
order  in  other  respects  in  accordance  with 
the  prayer  of  the  petition. 


Solicitors — ^Mr.  B.  B.  Horman  Fisher,  for  peti- 
tioner ;  Messrs.  Bose,  Norton  &  Brewer,  for  the 
Bailway  Ompany ;  Messrs.  Fisher  &  Fisher, 
for  the  other  respondents. 


Bacon,  V.C 
1874. 
Jan 


:,  V.C.I 
74.  } 
.12.     J 


Be  FABAOUASSU  8TEAH  TRAH- 

BOAD  COMPANY  (LIIUTED). 

FEBUAO'S  CASE. 


Company — Calls — Payment  in  Cash — 
Fully  paid-up  Shares  —  Companies  Act, 
1867,  s.  25. 

F.  was  the  holder  of  fifty  201.  shares  in 
the  above  company,  upon  which  61.  a  share 
had  been  paid,  and  a  further  call  of  21.  had 
heen  made.  W.  (whose  connection,  with  F. 
did  not  appear)  commenced  an  action  against 
the  company,  which  was  stayed  by  an  order 
of  Court  (bui  not  till  shortly  after  the  call 
of  21.  had  become  payable),  on  the  terms  of 
3,200Z.  being  paid  by  the  company  to  W. 
and  7001.  being  credited  to  F.  to  make  his 
shares  fuUy  paid-up.  Certificates  of  shares 
marked  "f idly  paid-up"  were  given  to  F.  A 
few  months  after  the  company  was  ordered 
to  be  wound  up.  On  an  application  by  the 
liquidator  to  have  F.'s  name  put  upon  the 
lilt  of  contribulories, — Held,  that  the  com- 
promise amounted  to  a  paymeni  in  cash 


within  the  meaning  of  &e  Companies  Act, 
1867,  8.  25,  and  that  F.'a  liabOUy  was 
discharged. 

In  February,  1867,  Captain  Fernio  took 
fifty  shares  of  202.  each  in  the  above- 
mentioned  company.  He  paid  in  respect 
of  deposit  and  calls  3002.,  being  61.  per 
share.  On  the  2nd  of  March,  1869,  the 
company  made  a  further  call  of  22.  a  share, 
payable  on  the  5tli  of  April,  1869. 

In  December,  1868,  Itr.Webb,  who  was 
the  engineer  of  the  company,  brought  an 
action  against  the  company,  in  which  he 
claimed  5,0002.  An  arrangement  was 
sabseqnently  made  between  the  company 
and  Webb  that  the  action  should  be 
compromised  on  payment  of  3,9002.,  of 
which  3,2002.  should  be  paid  to  Webb,  and 
the  balance,  7002.,  be  credited  by  the  com- 
pany to  Captain  Ferrao  (whose  connection 
with  Webb  did  not  appear),  so  as  to  make 
his  fitly  shares  fully  paid  up.  An  order 
was  on  the  15th  of  April,  1869,  made  in 
the  Common  Pleas  staying  the  action 
upon  these  terms.  Certificates  of  shares 
stamped  "fully  paid-up"  were  given  to 
Captain  Ferrao,  and  the  shares  were 
marked  as  folly  paid-up  in  the  books  of 
the  company. 

The  company  was  in  July,  1869,  or- 
dered to  be  wound  up,  and  the  official 
L'qnidator  took  out  tms  summons  to  ob- 
tun  a  declaration  that  as  Captain  Ferrao 
had  only  paid  62.  per  share  in  cash  he  was 
liable  under  the  25th  section  of  the  Com- 
panies Act,  1867,  to  be  placed  on  the  list 
as  a  contributory  in  respect  of  the  142. 
per  share  remaining  unpaid. 

No  memorandum  of  the  contract  be- 
tween Webb  and  the  company  had  been 
filed  with  the  Registrar  of  Joint  Stock 
Companies. 

Mr.  H.  M.  Jackson  and  Mr.  Ingle  Joyce, 
for  the  oSScial  liquidator.  —  The  Com- 
panies Act,  1867,  s.  25,  is  retrospective, 
and  therefore  Ferrao  was  not  entitled  to 
make  any  arrangement  except  to  pay  in 
cash — 

Oleland's  Case,  41  Law  J.  Rep.  (n.s.) 

Chauc.  652 ;  s.  c.  Law  Rep.  14  Eq. 

387. 
Fothergill's   Case,   42   Law   J.   Rep. 

(n.s.)  Chanc.  481 ;  s.  c.  Law  Rep. 

8  Chanc.  270. 
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The  compromise  inight  have  supported  a 
plea  of  accord  and  satiBfaction,  but  that  is 
not  sufficient.  There  must  be  a  honafide 
inmsactioa  which  would  support  a  plea  of 
"  payment  in  cash  " — 

Spargo^s  Case,  42  Law  J.  Rep.  (n.s.) 

Cluing.  488 ;  B.  o.  Law  Bep.  8  Chano. 

407. 
Mr.  Kay  and  Mr.  OraekfiaU,  for  Captain 
Vemo,  were  not  called  upon. 

Bacon,  V.C. — I  do  not  think  I  ought  to 
hesitate  about  this  case.  Whether  the 
25th  section  applies  or  not  (although  I 
hare  no  doubt  that  it  does  apply),  what 
took  place  seems  to  me  to  amount  to  pay- 
ment, and  payment  in  cash.  The  company 
by  their  arrangement  with  Webb,  to  whom 
they  were  indebted,  compromised  his  ac- 
tion and  agreed  to  pay  him  a  certain  sum 
of  money.  Out  of  that  money  he  orders 
them  to  pay  on  his  account  the  money 
which  would  be  due  on  Ferrao's  calls,  and 
ther  did  it.  It  is  as  plain  a  payment  in 
ca^  as  can  be  conceived.  It  is  not  in 
Uie  slightest  degree  like  accord  and  satis- 
&ction.  It  is  not  taking  less  or  more,  or 
some  other  thing,  instead  of  that  which  is 
claimed  in  an  action ;  but  it  is  a  confes- 
non  by  the  company  (the  Judge's  order 
being  obtained  by  consent)  that  they  had 
the  sum  of  3,9002.  to  pay  to  Webb ;  and 
by  Webb's  order,  not  by  any  accord  or 
aati&ction,  they  undertook  to  withhold  the 
amonnt  of  the  calls  out  of  that  sum,  and 
to  apply  it  in  payment  of  Ferrao's  calls. 
If  they  had  been  bankers,  an  order  by 
Webb  to  pay  so  much  money  to  Ferrao 
wonld  be  a  payment  in  cash.  Does 
this  case  in  its  natore  in  the  slightest 
degree  differ  from  that?  The  persona 
who  have  in  their  hands  a  large  sum  of 
money  are  directed  by  the  owner  of  that 
money  to  apply  part  of  it — ^no  matter  for 
what  reason,  gift  or  otherwise — ^in  dis- 
charge of  Ferrao's  liability  upon  his  calls. 
I  thmk  it  is  fi:«e  from  all  the  dangers 
which  the  25th  section  was  intended  to 
provide  gainst.  The  policy  of  the  law  is 
that  when  a  man  has  undertaken  to  take 
shares,  and  as  a  consequence  to  pay  calls 
upon  tiiose  shares,  the  creditors  shall  not 
be  disappointed  by  any  collateral  arrange- 
ment made  between  directors  and  the 
person  so  liable  unless  the  contract  shall 

Hkw  Saans,  43. — Chakc. 


be  registered  in  the  manner  prescribed. 
The  Act  of  1867  is  merely  a  continuation 
of  the  law.  It  is  not  necessary  to  say 
that  it  has  any  retrospective  operation. 
It  takes  up  the  law  as  it  stood,  speaks 
of  companies  and  the  liabilities  .of  sntire- 
holders,  and  then  enacts  that  nothing  short 
of  payment  in  cash  shall  satisfy  the  lia- 
bility  unless  the  contract  upon  which  it 
is  founded  shall  be  reg^tered.  This  case 
does  not  come  within  the  reach  of  that  in 
the  slightest  decree.  If  Webb  had  taken 
the  whole  sum  which  they  were  bound  to 
pay  him,  and  handed  it  to  Ferrao,  and  he 
paid  the  calls,  nobody  could  dispute  it 
was  a  payment  in  cash.  What  was  done 
was  equivalent  in  every  respect.  The 
assets  of  the  company  were  liable  to  pay 
the  money  coming  to  Webb.  The  creditors 
are  not  injured  in  any  degree  by  the  whole 
of  the  money  being  applied  in  payment  of 
Webb's  claim ;  nor  can  they  complain  that 
part  of  it  was  not  paid  into  the  hands  of 
Webb,  but,  by  Webb's  order,  was  paid  in 
satisfaction  of  Ferrao's  calls.  That  is  per- 
fectly consistent  with  all  the  cases  referred 
to — Fothergill's  Case  (ubi  supra),  Spargo's 
Case  {ubi  supra),  and  the  other  cases. 
On  the  ground  that,  in  point  of  &ot,  the 
money,  which  Ferrao  would  have  had  to 
pay  if  Webb  had  not  paid  it  for  him,  was 
paid  to  the  company,  1  am  of  opinion  that 
Ferrao's  liability  was  discharged. 

Solicitor — Messr8.WanSOT&  Bowen,  for  the  official 
liquidator ;  Messrs.  Whitakers  &  Woolbsrt,  for 
Captain  Ferrao. 


liOBDS  JcsncBs. 

1878. 

Nov.  22. 

Dec.  6. 


In  re  edwabds. 
In  re  thk  London,  bbioh- 

TON    AND    SOUTH    COAST 
KAILWATS  ACT. 


Marriage  Settlement — Covenant  to  settle 
Wife's  after-acquired  Property — Bestrie- 
tion  of  Covenant  to  Property  arquired 
during  Coverture. 

A  covenant  in  a  marriage  settlement  to 
setUe  ail  property  to  which  the  wife  shall 
become  entitled  after  the  marriage,  will,  in 
the  absence  of  any  expressions  in  the  settle- 
ment shewing  a  cotUrary  inietition,  be  re, 
2M 
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stricted  to  properly  acquired  dwring  the 
coverture. 

The  rule  laid  down  in  Dickenson  v.  Dill- 
wyn  and  Carter  v.  Carter  (uhi  infra) 
adopted  in  preference  to  that  laid  down  in 
Stevens  t>.  Vanvoorst  (iihi  infi-a). 

This  was  a  petition  in  lunacy  for  the 
payment  out  of  Court  of  certain  moneys 
which  formed  part  of  the  estate  of  a  de- 
ceased lunatic. 

Elizabeth  Braune,  who  died  in  Decem- 
ber, 1829,  by  her  will  devised  three  free- 
hold cottages  at  Mitcham  to  trustees  in 
trust  for  her  daughter  Maria  Elizabeth 
Edwards  for  life,  and  at  her  decease  to 
be  equally  divided  between  her  surviving 
children.  The  cottages  were  taken  by 
the  London,  Brighton  and  South  Coast 
Railway  .  Company  for  the  purposes  of 
their  railway  under  the  pi"ovifiions  of  the 
Lands  Clauses  Consolidation  Act,  and 
5002.,  the  amount  of  the  purchase-money, 
was  paid  into  Court  and  invested  in  5301 
10«.  Id.  consols  to  the  credit  of  the  rail- 
way company,  "  the  account  of  Maris 
Elizabeth  Edwards  and  her  children, 
devisees  under  the  will  of  Elizabeth 
Braune  deceased." 

Maria  Elizabeth  Edwards  died  the  18th 
of  November,  1872,  leaving  three  chil- 
dren  her  surviving,  viz.,  Charles  Marshall 
Edwards,  Elizabeth  Braune  Geary,  the 
wife  of  John  Geary,  and  Caroline  Rowley 
Robinson,  the  widow  of  George  Robinson. 
Mr.  and  Mrs.  Robinson  were  married  in 
October,  1843,  and  by  a  settlement  made 
in  contemplation  of  their  marriage,  and 
dated  the  13th  of  October,  1843,  the 
share  of  the  said  Caroline  Rowley  Robin- 
son (then  Edwards)  under  the  will  of 
Elizabeth  Braune  was  assigned  to  trus- 
tees upon  trust  for  Caroline  R.  Robinson 
for  her  life  for  her  separate  use,  and 
after  the  death  of  the  survivor  of  George 
Robinson  and  Caroline  R.  Robinson  upon 
trust  for  their  children.  The  settlement 
contained  a  covenant  by  Mr.  and  Mrs. 
Robinson  in  the  following  terms — "  And 
it  is  hereby  i^^ed  and  declared  between 
and  by  the  parties  to  these  presents,  and 
the  said  George  Robinson  and  Caroline 
Rowley  Edwards  do  for  themselves  re- 
spectively and  their  respective  heirs  exe- 
cutors and  administrators  covenant  pro- 


mise and  agree  with  and  to  the  said  John 
Geary  and  Arthur  West  (the  trustees  of 
the  settlement),  their  executors  adminis- 
trators and  assigns,  that  in  case  after  the 
solemnization  of  the  said  intended  mar- 
riage the  said  Caroline  Rowley  Edwards 
and  the  said  George  Robinson,  or  either 
of  them  in  her  right,  shall  become  en- 
titled to  any  moneys  or  other  property 
real  or  personal  or  both  by  any  means 
whatsoever,  then  and  in  snch  case  all  such 
moneys  or  other  property  shall,  at  the 
costs  of  the  said  trust  funds,  be  vested  in 
the  said  John  Geary  and  Arthur  West, 
or  the  survivor  of  them,  or  other  the 
trustees  or  trustee  under  these  presents, 
by  snch  acts  and  deeds  as  they  or  ho 
shall  think  proper,  and  that  the  said 
trustees  or  trustee,  their  or  her  executors 
administrators  and  assigns,  shall  stand 
seized  and  possessed  of  the  same,  and  of 
the  interest  or  annual  produce  thereof,  as 
personal  estate"  (all  such  real  estate 
being  considered  as  converted)  "  upon 
the  same  trusts  with  nnder  and  subject 
to  the  same  powers  provisoes  declara- 
tions and  agreements  in  every  respect 
for  the  benefit  of  the  said  George  Robin- 
son and  Caroline  Rowley  Edwards  and 
their  child  or  children  as  are  therein  ex- 
pressed and  contained  concerning  the 
estate  and  premises  hereby  settled." 

George  Robinson  died  in  September, 
1870.  By  an  order  of  the  Conrt  of 
Chancery  made  the  20th  of  December, 
1872,  the  5302.  10«.  Id.  Consols  was 
divided  into  three  shares  and  appropri- 
ated  to  the  children  of  Maria  Ehzabeth 
Edwards.  One  of  snch  shares  was  paid  to 
the  surviving  trustee  of  Mrs.  Robinson's 
settlement,  to  be  held  by  him  upon  the 
trusts  thereof,  and  another  of  such  shares 
was  carried  over  in  lunacy  to  the  credit 
of  Charles  Marshall  Edws^s,  who  had 
been  found  a  lunatic.  Charles  Marshall 
Edwards  died  the  9th  of  June,  1873,  in- 
testate and  unmarried,  and  this  was  a 
petition  in  lunacy  presented  by  the  repre- 
sentative of  Mrs.  Geary,  th,en  deceased, 
and  by  Mrs.  Robinson,  for  the  payment 
to  them  in  equal  moieties  of  the  sluu«  so 
standing  to  the  account  of  Charles  Mar- 
shall Edwards.  The  petition  was  served 
on  the-surviving  trustee  of  Ikfrs.  Robia- 
son's  settlement. 
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The  petition  first  came  oh  to  be  heard 
on  the  22nd  of  November,  when  the 
Lords  Justices  made  the  order  prayed, 
inbject  to  the  consent  of  Mrs.  Robinson's 
children  being  obtained  to  the  payment 
of  her  share  to  her.  It  being  found  that 
this  consent  could  not  be  obtained  by 
reason  of  some  of  the  children  being 
infanta,  the  petition  was  mentioned  again 
on  the  2nd  of  December. 

Mr.  Beikune  Horsburgh,  in  support  of 
the  petition,  cited — 

Hoieell  V.  HoweU,  4  Law  J.  Rep. 

(n.s.)  Chano.  242 ; 
Beid  V.  Kenrick,  24  law  J.  Rep. 

(n.s.)  Chanc.  503 ; 
Dickenson  y.  DiUwyn,  39  Law  J.  Rep 
(n.s.)  Chanc.  266 ;  s.  o.  Law  Rep. 
8Eq.  546; 
Carter  t.  Oarter,  39   Law  J.   Rop. 
(n.s.)  Chanc.  268 ;  s.  c.  Law  Rep. 
8  Eq.  551 ; 
Be  Clinton's  TrusU,  41  Law  J.  Rep. 
(n.s.)  Chano.  191 ;  s.  o.  Law  Rep. 
13  Eq.  295. 
Mr.  Ince  appeared  for  the  trustee  of  the 
settlement  and  cited 

Stevens  v.  Van  Voorst,  17  Beav.  305, 
Mr.  Tweedy  appeared  for  the  railway 
company. 

LoBD  Justice  James  said  the  nature 
ud  object  of  a  covenant  in  a  marriage 
settlement  to  settle  the  after-acquired 
property  of  the  wife  was  to  prevent  it 
from  falling  under  the  sole  control  of  the 
husband.  Snch  a  covenant,  therefore, 
was  prima  facie  applicable  only  to  pro- 
perty which  came  to  the  wife  daring  that 
marriage,  and  not  to  any  property  which 
came  to  her  after  her  husband's  death. 
His  Lordship  stated  that  he  had  consulted 
tiie  Lord  Chancellor  upon  this  question, 
and  the  Lord  Chancdlor  a^eed  with 
them  in  the  opinion  that  in  the  absence 
of  anything  to  shew  an  intention  that 
the  covenant  should  have  a  more  ex- 
tended operation,  it  was  to  be  construed 
M  if  the  words,  "  daring  the  coverture," 
had  been  inserted  in  the  settlement.  In 
tiiis  case  the  words  of  the  covenant  were 
"if  the  said  Caroline  R.  Edwards  and 
the  said  George  Robinson,  or  either  of 
tiiem  in  her  right,"  should  become  en- 
titled to  any  property,  the  same  should 


be  settled,  and  the  first  trust  was  for 
the  sole  and  separate  use  of  the  wife, 
which  clearly  contemplated  the  existence 
of  the  coverture.  Their  Lordships  agreed 
with  the  Lord  Chancellor  that  the  rule 
laid  down  by  Vice-Chancellor  Malins  in 
Dickenson  v.  Dillwyn  (ubi  supra)  and 
Ca/rter  v.  Garter  (viii  supra)  ought  to  pre- 
vail, and  not  that  laid  down  in  Stevens  v. 
Van  Vooi'st  (ttbi  supra).  The  order  would 
be  for  the  payment  of  Mrs.  Robinson's 
share  to  her. 

Solicitors — Mr.  E.  Moss,  for  the  petitioner  and 
trustee;  Messrs.  Norton,  Bose  &  Co.,  for  the 
railiniy  company. 


} 


LOBDS  JVSTICBS. 

1873.  >  SDIIIONS  V.  PITT. 

July  22 

Charge  on  Meal  Estate — Bequest  of  Sum 
charged— Failure  of  Purpose — Void  2Vas< 
for  Accumulation — Heir  or  Next-of-Km. 

A  tenant  for  life  of  real  estate  under  a 
settlement,  hawing  power  to  charge  the  same 
with  6,000{.,  to  he  radeed  and  paid  at  sttch 
time  and  to  such  purposes  as  he  should 
think  fit,  by  deed  charged  the  estate  with 
the  above  sum,  payable  to  trustees  for  such 
purposes  as  he  should  by  will  appoint;  and 
afterwards  appointed  the  same  by  his  wUl 
for  certain  purposes,  which- paiiially  failed: 
— Held,  that  the  part  of  the  money  un. 
disposed  of  was  personalty,  and  went  to  the 
testator's  next-of-kin. 

This  was  an  appeal  &om  the  Master  of 
the  Rolls. 

Under  a  settlement  made  in  Janoary, 
1824,  Stephen  Pitt  was  tenant  for  life  of 
a  moiety  of  certain  lands,  with  remainder 
to  the  use  of  his  children  in  strict  settle- 
ment,  with  remainders  over  and  with 
ultimate  remainder,  to  the  use  of  Stephen 
Pitt,  in  fee.  Under  the  settlement 
Stephen  Pitt  was  empowered  to  appoint 
a  life  interest  in  the  settled  estate  to  his 
wife,  and  to  charge  the  estate  with  a  sum 
of  6,000{.,  to  be  raised  and  paid  at  saoh 
time  and  to  such  person  or  persons  as  he 
should  think  fit.  By  a  deed  poll  dated 
the  20th  of  June,  1845,  Stephen  Pitt,  in 
exercise  of  the  powers  reserved  to  hun, 
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appointed  the  said  estate  to  his  wife  for 
life,  and  charged  it  with  the  sum  of 
6,0002.,  to  be  raised  and  paid  after  the 
death  of  the  sarTivor  of  himself  and  his 
wife,  to  Thomas  Pitt  and  George  Pitt, 
npon  snoh  trusts  and  for  snch  purposes 
as  he  should,  by  hia  last  will  and  testa- 
ment in  writing,  or  any  codicil  thereto 
direct,  together  with  interest  at  61.  per 
cent,  from  the  death  of  such  survivor, 
and  the  costs  of  raising  the  said  sam. 

By  his  will  dated  the  21st  of  June, 
1845,  reciting  the  deed  poll,  Stephen  Pitt 
directed  that  the  snm  of  6,0002.  shoold 
be  retained  and  applied  by  Thomas 
Pitt  and  George  Pitt  npon  the  trusts 
thereinafter  declared  concerning  his  re- 
sidoary  personal  estate.  And  he  thereby 
devised  and  bequeathed  his  residuary 
real  and  personal  estate  to  Thomas  Pitt 
and  George  Pitt  on  trust,  to  convert  his 
residuary  personal  estate,  and  to  hold  the 
proceeds  thereof,  npon  trusts,  for  the 
accumulation  of  the  income  and  the  in- 
vestment thereof  in  land,  which  were 
held  by  the  Master  of  the  Rolls,  in 
another  suit,  to  be  void  under  the 
ThellosBon  Act.  Stephen  Pitt  died  in 
1848,  without  issue,  leaving  his  widow 
surviving  him.  The  widow  subseqaently 
died. 

This  suit  was  instituted  by  the  tes- 
tator's  next-of-kin,  to  have  we  6,0002. 
raised  under  the  charge  out  of  the  settled 
estate.  The  only  question  was  whether, 
so  far  as  the  bequest  of  the  income  of  the 
6,0002.  was  void,  the  next-of-kin  or  the 
heir-at-law  were  entitled  thereto,  or 
whether  the  charge  had  not,  under  the 
circumstances,  ceased  to  be  raiseable,  and 
become  sunk  in  the  estate  for  the  benefit 
of  the  persons  entitled  thereto. 

The  Master  of  the  Rolls  held  that 
the  whole  amount  was  raiseable  for  the 
benefit  of  the  testator's  next-of-kin.  The 
tenant  for  life  of  the  estate  appealed. 

Mr.  Fischer  and  Mr.  Sturges,  for  the 
appellant. — So  far  as  a  power  to  raise 
mone^  out  of  an  estate  is  in  part  badly 
exercised,  to  that  amount  nothing  is 
raiseable— 

Emblyn  v.  Freeman,  Prec.  Ch.  541. 
In    this    case    the    charge   has    been 
directed  to  be  raised  for  certain   pur- 
poses only,  which  were  illegal,  and  have 


&iled.    The  position  is  the  same  as  if  it 
had  never  been  raised — 

Collins  v.  Wakeman,  2  Ves.  jun.  683; 
TregonweU  v.  SydenlMm,  3  Dow.  194; 
Bugden's  Real  Property,  326,  361. 
They  also  cited 

Aekroyd  v.  Smithton,  1  Bro.  C.C.  503. 
Mr.  SotUhgaie  and  Mr.  0.  Hastings,  for 
the  plaintifis,  were  not  called  upon. 
Mr.  Spencer  Butler,  for  the  trustees. 

LoKD  Justice  James  said — ^This  was 
one  of  the  clearest  cases  that  ever  came 
before  the  Court,  and  he  quite  agreed 
with  the  Master  of  the  Rolls.  None  of 
the  cases  cited  applied.  The  Master  of 
the  Rolls  had  been  reported  to  have  said, 
"This  was  not  the  case  of  Aekroyd  v. 
Smithson  (_ubi  supra"),  nor  any  case  re- 
sembling it.  The  testator  had,  before  he 
made  his  will,  a  charge  of  6,0002.  upon 
the  land,  and,  subject  to  that  chaige,  he 
had  a  life  estate.  His  wife  had  a  life 
estate,  with  remainder  to  their  children, 
if  any;  if  not,  the  property  went  over, 
with  an  ultimate  limitation,  to  Stephen 
Pitt,  in  fee.  Having  a  charge,  and 
nothing  but  a  charge,  upon  the  property, 
Stephen  Pitt,  by  a  deed  dated  twenty- 
one  years  after  the  settlement,  appointed 
the  sum  so  raiseable  to  such  uses  as  he 
should  direct  by  will ;  and  by  his  will  he 
gave  the  property  as  part  of  his  residuary 
personal  estate."  The  Master  of  the 
Rolls  thought  that  the  testator  took  the 
charge  as  personalty  before  he  disposed 
of  it  by  his  will,  and  that  it  was  personal 
estate  when  he  disposed  of  it  in  that  way. 
It  appeared  to  the  Lord  Justice  that  this 
was  expressed  as  clearly  as  possible,  and 
that  there  was  no  ground  whatever  for 
the  appeal,  which  must  be  refused,  with 
costs. 

LoBD  Justice  Mellish  concurred. 


Solicitors — Messrs.  White,  Borret  &  White,  for 
Appellant ;  Messrs.  Jones,  Boberts  &  Hale,  for 
respondents  ;  Messrs.  Oregoiy,  Bowdiffes  6c 
Bawle,  for  the  trustees. 
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[IN  THE  HOUSE  OF  LORDS.] 

TTHB  citizens'  bank  of  LOUIS- 
1873.         J        UNA   AND    OTHBES   V.   THE 

June  17, 19.  )      fiest  national  bank  op 

NEW  0BLEAN8  AND  OTHEBS. 

Estoppel  by  Bepreaentatimis  —  JteraiU 
imces  to  cover  Bills — Egrdtoible  Assigrvment 
— Specific  Appropriation. 

Estoppel  by  representations  applies  only 
where  the  representation  is  as  to  a  fact  in 
exittemce  at  the  time,  not  where  it  i«  as  to 
something  yet  to  come  or  as  to  a  matter  of 
future  intention. 

A  representation  or  assurance  given  by 
Ote  drawer  of  a  bill,  that  the  bUl  was  draum 
"speciaUy"  or  "expressly"  against  funds 
already  remitted  by  him  mare  than  sufficient 
to  meet  the  bill  on  maturUy,  does  not  amount 
to  a  specific  appropriation  or  equitable  as- 
sigmnent  of  the  funds  so  remitted,  although 
it  be  given  to  one  who  is  induced  thereby  to 
purekiue  the  biU,  unless  it  is  also  repre- 
sented, or  the  fact  is,  that  there  was  a  trust 
already  constituted,  by  which  the  payer  of 
the  bill  would  hold  funds  in  trust  for  the 
payment  of  the  particular  bill,  or  of  bills  of 
that  particular  doss  or  description. 

The  plaintiff  purchased  from  the  New 
Orleans  Bank  a  bill  drawn  by  them  upon  the 
Bank  of  Liverpool,  and  was  told  by  the 
persons  representing  the  New  Orleans  Bank 
ot  the  time  of  the  purchase,  that  the  Liverpool 
Bank  had,  or  woUdd  have,  funds  of  the  New 
Orleans  Bank  sufficient  and  applicable  to 
meet  the  bill  and  appropriated  for  the  pur- 
pose. Before  tlie  bill  was  presented  for 
acceptance  the  New  Orleans  Bank  stopped 
payment,  and  the  Idv6rpool  Bank  declined 
to  accept  the  biU  on  presentation,  or  to  pay 
it  at  maturity,  on  the  ground  that  although 
they  hid  sufficient  funds  of  the  New  Orleans 
Bmk  to  meet  the  bill,  none  of  such  funds 
vere  specifically  appropriated  to  the  pay- 
ment of  it.  It  appeared  that  the  course  of 
business  between  the  two  banks  was  for  the 
New  Orleans  Bank  to  remit  to  the  Liverpool 
Bank  bills  for  collection,  and  to  draw  bills 
against  the  remittances,  taking  care  to  keep 
them  always  infunds  to  meet  the  bills  draum, 
upon  them : — Held,  that  there  was  no  spe- 
c^  appropriation  of  the  funds  of  the  New 
Orleans  Bank  in  the  hands  of  the  Bank  of 
Liverpool  to  meet  the  plaintiff's  bUl,  and 
that  (A«  statement  made  to  him  did  not 


amount  to  an  equitable  assignment,  and  was 
no  more  than  a  representation  of  the  course 
of  dealing  between  the  two  banks. 

This  was  an  appeal  from  a  decision 
of  the  Master  of  the  Bolls,  given  by  his 
Lordship  in  conformity  with  the  decision 
of  Lord  Hatherley,  L.C.,  and  James,  L.J., 
in  Tho^nson  v.  Simpson,  reported  in  39  Law 
J.  Rep.  (n.s.)  Chanc.  857,  and  in  Law 
Rep.  5  Chanc.  659,  and  in  the  Court 
below,  Law  Rep.  9  Eq.  497.  The  facts 
in  both  cases  being  similar,  the  defendants 
being  also  the  same  in  each  case. 

The  facts  may  be  briefly  stated  as 
follows — 

In  1867  the  appellant  banking  com- 
pany, the  Citizens'  Bank  of  Loaisiana, 
pnrchased  from  the  defendants,  the  First 
National  Bank  of  New  Orleans,  a  bill  for 
5,000Z.,  drawn  by  that  bank  on  the  bank 
of  Liverpool.  Another  snoh  bill  for  3,0OOZ. 
was  purchased  by  the  appellants,  the  New 
Orleans  Canal  and  Banking  Company. 
The  New  Orleans  Bank,  in  tie  course  of 
its  business,  was  in  the  practice  of  remit- 
ting to  the  Liverpool  Bank  bills  and 
securities  for  collection  in  England,  and 
of  drawing  bills  upon  the  Liverpool  Bank, 
which  the  latter  accepted  and  paid  at 
maturity.  And  it  was  part  of  the  arrange- 
ment that  the  Liverpool  Bank  should  be 
kept  in  fiinds  by  the  New  Orleans  Bank 
to  meet  the  bills  drawn  upon  it,  so  that 
the  bills  drawn  by  the  New  Orleans  Bank 
were  always  drawn  against  remittances 
to  a  larger  amount,  just  as  a  customer  with 
a  balance  at  his  bank  may  be  said  to 
draw  a  cheque  against  funds  to  a  larger 
amount  in  the  hands  of  his  bankers.  Be- 
fore the  bills  drawn,  as  above-mentioned, 
could  be  presented  to  the  Liverpool  Bank 
for  acceptance,  the  New  Orleans  Bank 
suspended  payment,  and  the  defendant, 
Charles  Cave,  was  appointed  receiver  of 
the  assets  of  the  bank.  This  was  on  the 
13th  of  May,  1867.  Notice  of  the  sus- 
pension and  appointment  was  telegraphed 
to  the  Liverpool  Bank,  and  when  the  bills 
were  presented  for  acceptance,  and  sub- 
sequently, on  their  maturity,  for  payment, 
both  acceptance  and  payment  were  re- 
fused by  the  Liverpool  Bank,  on  the 
ground  that  though  they  had  ample  funds 
in  their  hands,  the  prox)erty  of  the  New 
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Orleans  Bank,  none  of  these  were  speci- 
ficallj  appropriated  to  the  payment  of 
these  particular  bills,  and  they  were  bound 
to  hand  over  all  these  funds  to  the  re- 
ceiver appointed  in  America,  for  distribu- 
iion  by  him  among  the  general  creditors 
of  the  bank,  he  having  telegraphed  to  the 
Liverpool  Bank  a  requisition  to  that  effect. 

The  foregoing  are  the  facts  relating  to 
the  suit  in  which  this  appeal  arose.  In 
the  caseoi  Tho7nsonv.  Simpson(iibi  supra), 
the  facts  were  similar,  only  there  the  bill 
had  been  purchased  by  Messrs.  Thomson  & 
Co.,  of  New  Orleans.  In  that  case  Messrs. 
Thomson  filed  their  bill  against  Mr.  Simp- 
son, the  manager  of  the  Liverpool  Bank, 
praying  for  a  declaration  that  they  were 
entitled  to  have  the  funds  of  the  New 
Orleans  Bank  in  the  hands  of  the  Liver- 
pool Bank  applied  in  payment  of  the  bills 
they  had  purchased  of  the  former ;  and 
for  an  injunction  to  restrain  the  latter 
bank  from  handing  over  such  funds  to 
the  receiver  of  the  New  Orleans  Bank. 

The  evidence  and  the  statements  on 
which  the  plaintiffs  in  each  of  the  suits 
relied  were  very  similar,  and  shewed  that 
the  officer  of  the  New  Orleans  Bank,  when 
the  bills  were  so  sold  by  him,  assured  the 
purchaser  that  the  bills  were  drawn  against 
funds  of  a  larger  amount  already  trans- 
mitted by  his  bank  to  the  Liverpool  Bank. 
In  the  present  case  the  evidence  was  that 
the  bills  were  drawn  " specially "' or  "ex- 
pressly" against  such  funds.  As  this 
evidence  is  folly  stated  and  commented  on 
in  the  judgment  of  the  Lord  Chancellor 
printed  below,  it  is  not  necessary  further 
to  allude  to  it  here.  The  case  of  Thomson 
V.  Simpson  (ubi  swpra)  was  heard  before 
Stuart,  V.C.,  who  was  of  opinion  that  the 
New  Orleans  Bank  was  estopped  by  the 
statement  of  their  officer,  and  that  Messrs. 
Thomson  were  entitled  to  the  relief  prayed 
for.  But  on  appeal  the  Lord  Chancellor 
Hatherley,  sitting  with  Lord  Justice 
James,  reversed  that  decision,  and  the 
matter  was  not  carried  farther.  The  ap- 
pellant companies  not  being  satisfied  with 
the  last  mentioned  judgment,  respectively 
filed  their  bills  in  January,  1868,  against 
the  New  Orleans  Bank  and  its  receiver. 
The  case  was  heard  before  the  Master  of 
the  Rolls  on  the  26th  of  June,  1871,  when 
his  Lordship  refosed  the  plaintifl's  the 


relief  prayed  for,  and  made  a  decree  dis- 
missing their  bills  with  costs,  not  only 
holding  hiniself  bound  by  the  decision  in 
Thomson  v.  Simpson  (ubi  supra),  but  ex- 
pressing  himself  as  entirely  concurring 
with  the  decree  made  in  that  case.  From 
his  Lordship's  decree  this  appeal  was  now 
brought. 

Mr.  Benjamin  and  Mr.  Gracknall,  for 
the  appellants. — It  is  not  disputed  that 
when  the  bills  referred  to  in  this  case  were 
brought  to  the  respondent  bank,  the  agent 
of  the  re^ondent  bank,  Mr.  Alexander 
Harris,  speaking  for  and  with  authority 
from  Mr.  Forbes,  the  president  of  £bat 
bank,  told  Mr.  Guines,  who  was  the  pre- 
sident of  the  appellant  bank,  that  the 
bills  were  drawn  against  funds  to  a  larger 
amount  already  remitted  to  the  Bank  of 
Liverpool.  In  the  case  of  one  of  the  bills, 
it  is  in  evidence  that  the  expression  used 
was  that  it  was  drawn  "  expressly,"  in 
the  case  of  the  other  "  specially  "  against 
such  funds.  It  is  not  disputed  also  that 
such  funds  had  been  remitted,  or  that  Mr. 
G^aines  was  induced  by  that  representation 
to  purchase  the  bills.  Here  there  was  a 
representation  made  wilfully  with  the  in- 
tention of  inducing  another  to  act  upon 
the  faith  of  such  representation.  There 
was  a  duty  cast  upon  the  person  who 
made  the  representation  to  speak  the 
truth,  the  representation  made  was  calcu- 
lated to  induce  a  reasonable  person  to  act 
upon  it,  and  the  person  to  whom  it  was 
made  did  act  upon  it,  and  was  induced  by 
it  to  alter  his  position.  Therefore,  we 
find  here  all  the  conditions  laid  down  in 
Freeman  v.  Cooke,  2  Exch.  Rep.  654 ; 
8.  c.  18  Law  J.  Rep.  (n.s.)  Ex.  114, 
as  requisite  to  conclude  the  person  who 
makes  a  representation  from  averring 
against  the  person  acting  on  the  repre- 
sentation a  state  of  things  different  from 
that  represented,  and  this  is  entirely  in 
accordance  with  the  language  used  by  the 

■  Court  of  Queen's  Bench  in 

Piclard  v.  Sears,  6  Ad.  &  E.  469. 
The  only  question,  therefore,  is,  whether 
the  language  used  by  Mr.  Harris  and  by 
Mr.  Forbes  amounted  to  an  equitable  as- 
signment, or  to  a  specific  appropriation  of 

,  BO  much  of  the  funds  in  question  as  would 
bo  required  to  meet  these  bills  at  their 
maturity. 
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The  language  nsed  was  technical;  it 
inflaenced  the  mind  of  Mr.  GkineB  to  act 
upon  it,  and  on  the  principle  of 

Hammersley  v.  De  Biel,  12  CI.  <k  F.  45, 
we  are  entitled  to  the  assistance  of  a  Court 
of  Equity  for  the  purpose  of  giving  effect 
to  that  language.  The  present  case  is 
precisely  similar  to  that  of 

Ex  parte  Imbet,  I  De  Gex  &  J.  152 ; 
8. 0. 26  Law  J.  Bep.  (n.s.)  Bankr.  65 ; 
except  only  that  in  that  case  a  letter  of 
appropriation  was  sent  by  the  drawers  of 
ihe  bills  to  their  correspondents  the  payers 
in  Liverpool.  But  the  representations 
made  by  Mr.  Forbes  and  Mr.  Harris  in 
this  case  must,  on  the  authorities  above 
cited,  have  the  same  effect  as  a  letter  of 
appropriation.     Again,  iu 

Ex  parte  Carriek  ;  in  re  Harris<m,  2 
De  Gex  A  J.  208, 
irhich  was  the  converse  of  this  case,  the 
drawer  of  the  bills  had  in  that  case  also 
jemitted  funds  to  the  payers,  Harrison 
&  Co.,  to  cover  such  bills.  Harrison  & 
Co.  having  become  bankrupt,  after  they 
had  misappropriated  part  of  such  futids, 
the  drawer  was  held  not  entitled  to  the 
fluids  Tenudning  in  the  hands  of  Harri- 
son k  Co.,  but  those  funds  were  ordered 
to  be  applied  in  payment  of  the  bills 
which  Harrison  a  Co.  had  accepted. 
In  that  case,  therefore,  it  was  held  that, 
under  circumstances  similar  to  those 
which  we  find  in  this  case,  there  was  a 
specific  appropriation  or  an  equitable  as- 
agnment  of  the  funds  transmitted  to  meet 
the  bills  drawn  generally  against  such 
funds.  There  was,  therefore,  a  specific 
appropriation  by  the  New  Orleans  Bank 
of  an  aliquot  portion  of  their  funds  in  the 
hands  of  the  Liverpool  Bank  sufficient  to 
meet  those  bills,  and  the  representation, 
on  the  faith  of  which  the  bills  were  pur- 
chased, amounted  to  an  assignment  in 
equity  of  those  funds  for  that  purpose. 
Those  representations  amounted  to  a  col- 
lateral agreement  which  the  respondents 
are  bound  to  perform  although  never 
Wuced  to  writing.     For  in 

Morgan  v.  Griffiths,  40  Law  J.  Rep. 
(n.8.)  Ezch.  46 ;  s.  c.  Law  Rep.  6 
Ex.  70, 
evidence  of  a  parol  agreement  by  a  land- 
lord to  destroy  rabbits,  which  was  col- 
lateral to  a  written  lease   by  the   same 


landlord  to  his  tenant,  was  held  to  be 
admissible  in  an  action  by  the  tenant 
against  the  landlord  for  damage  resulting 
to  his  crops  from  the  neglect  of  the  land- 
lord to  destroy  the  rabbits. 
The  case  of 

Jorden  v.  Money,  5  H.L.  Cas.  185  ; 

s.  c.  23  Law  J.  Rep.  (n.s.)  Chanc. 

865  ;  s.  c.  2  De  Gex,  M.  &  G.  318 ; 

s.  c.  13  Beav.  229 ;  s.  c.  15  ibid. 

372 ;  s.  c.  20  Law  J.  Rep.  (n.s.) 

Chanc.  174;  21  ibid.  531,  893, 
is  in  our  favour  also,  for  in  that  case  it 
was  admitted  that,  if  the  misrepresenta- 
tion had  been  of  fact,  the  lady  who  held 
the  defendants'  bond  would  have  been 
bound  to  make  good  her  representation, 
and  it  was  held  that  the  representation 
relied  on  was  only  an  expression  of  future 
intention.     To  the  same  effect  was 

Maunsell  v.  White,  4  H.L.  Cas.  1,039. 
In  the  present  case  there  was  a  represen- 
tation, or  a  promise,  or  a  collateral  agree- 
ment that  the  bills  should  be  paid  out  of 
fands^then  existing,  and  the  appellant 
bank  is  entitled  to  have  that  promise 
performed,  having  purchased  the  bills 
on  the  &ith  of  it. 

Mr.  Fry  and  Mr.  Gozens-Hardy,  for  the 
respondents,  were  not  called  on. 

The  Lobd  Chancelloe. — This  is  a  case 
in  which  your  Lordships  are  asked,  in 
substance,  to  review  the  judgment  given 
by  Lord  Chancellor  Hatherley  and  Lord 
Justice  James  in  the  case  of  Thomson  v. 
Simpson  (ubi  supra),  because  that  was  a 
decision  upon  the  same  facts  in  substance, 
and  I  may  also  say,  upon  the  same  evi- 
dence in  substance  as  we  find  in  this  case, 
and  the  bill  in  that  case  made  the  same 
claim  in  the  same  words  as  that  which 
the  appellants  have  made  in  the  present 
case.  In  this  case  the  Master  of  the  Bolls 
not  only  held  the  authority  of  Thomson  v. 
Simpson  (ubi  supra)  to  be  in  point  on  the 
present  occasion,  but  he  also  gave  careful 
consideration  to  the  effect  of  the  evidence 
of  the  one  or  two  additional  witnesses 
who  have  given  evidence  in  the  present 
case,  and  he  expressed  his  own  opinion 
to  the  same  effect  with  the  opinion  of  the 
,  Lord  Chancellor  Hatherley  and  the  Lord 
Justice  James  in  that  case.  Undoubtedly 
it  is  the  appellant's  right  to  say  that  there 
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is  here  no  authority  bindiog  on  this 
House.  It  is  for  you  to  determine  whether 
those  decisions  are  in  accordance  with  a 
sound  view  of  the  law  and  the  &cts,  or 
whether  they  are  not. 

The  case  made  by  the  bill  is  put  upon 
two  grounds  in  the  alternative.  The  first 
ground  is  that  of  equitable  assignment, 
and  the  other  ground,  supposing  there 
was  no  equitable  assignment,  is  that  of 
estoppel  arising  fixim  a  representation 
made  by  the  appellants.  As  I  understood 
it,  the  Yice-Chancellor  Stuart  proceeded 
rather  upon  the  latter  ground,  of  estoppel 
arising  from  representation,  than  upon  the 
ground  of  insufficient  proof  of  equitable 
assignment.  Upon  the  point  of  equitable 
assig^nment,  the  bill  undoubtedly  states  the 
case  a  vast  deal  higher  than  it  has  been 
attempted  to  be  put  in  the  evidence.  The 
bill  sajs  the  transaction  is  this,  "  that  the 
Bank  of  New  Orleans,  desiring  to  obtain 
money  in  New  Orleans,  sent  Mr.  Harris, 
a  licensed  broker,  as  their  agent,  with 
this  proposition,  that  if  the  plaintiff  would 
g^ve  to  the  said  National  Bank  current 
money  of  the  United  States  in  exchange 
for  5,0002.  sterling  at  the  rate  of  exchange 
then  current  in  New  Orleans,  the  said 
National  Bank  would  assign  to  the  plain- 
tiff an  equivalent  sum  of  5,000{.  out  of  a 
much  lai^r  sum  which  the  said  National 
Bank  assured  the  plaintiff  was  then  in 
the  hands  of  the  said  Bank  of  Liverpool 
belonging  to  the  said  National  Bank,  and 
which  the  said  National  Bank  assured  the 
plaintiff,  as  the  fact  was,  that  the  said 
National  Bank  had  therefore  remitted 
for  its  own  account,  in  bills  of  exchange 
and  other  funds,  to  the  said  Bank  of 
Liverpool,  and  the  said  National  Bank, 
through  its  said  agent  and  broker,  Alex- 
ander Harris,  further  proposed  to  the 
plaintiff,  that  if  the  plaintiff  would  g^ve 
to  the  said  National  Bank  current  money 
of  the  United  States  in  exchange  for  the 
said  sum  of  5,000i.  sterling,  at  the  rate 
of  exchange  then  current  in  the  city  of 
New  Orleans,  the  said  National  Bank 
would  effect  and  cany  out  an  assignment 
of  an  equivalent  sum  of  5,000Z.  out  of  the 
funds  then  belonging  to  the  said  National 
Bank,  and  lying  at  Liverpool  in  the  hands 
of  the  said  bank  at  Liverpool,  by  drawing 
a  bill  of  exchange  for  the  sum  of  5,000i. 


on  the  said  Bank  of  Liverpool,  and  speci- 
fically appropriating  to  the  payment  of 
such  bill  of  exchange  an  equal  amount 
out  of  the  funds  aforesaid  belonging  to 
the  said  National  Bank,  and  then  lying  in 
the  hands  of  the  said  Bank  of  Liverpool." 
One  cannot  help  being  struck  with  the 
language  of  those  allegations,  which  are 
a  good  deal  more  like  the  form  of  plead- 
ing at  law  than  the  statement  of  feicts  in 
bills  of  equity,  which  are  usually  accord-' 
ing  to  the  simple  truth  of  the  transaction. 
That  is  the  first  part  of  the  case  ;  and 
of  course,  if  proved,  would  be  a  veiy  clear 
case  of  contract  for  an  equitable  assign- 
ment. However,  doubting,  I  suppose, 
whether  that  would  be  supported  by  the 
evidence,  the  plaintiff's  bill  in  a  subee- 
qnent  paragraph  goes  on  to  charge  that, 
"  if  in  fact  there  was  no  specific  appix>- 
priation  for  the  payment  of  the  said  two 
bills  of  exchange  of  5,000{.  each,  as  here- 
inbefore set  forth,  by  reason  of  any  default 
on  the  part  of  the  said  National  Bank  to 
make  such  specific  appropriation,  without 
the  consent  and  concurrence  of  the  said 
Liverpool  Bank,  or  from  any  other  caase 
whatsoever,  yet  the  said  National  Bank, 
and  the  said  receiver  of  its  assets,  are  by 
reasons  of  the  assurances  and  representa- 
tions made  to  the  plaintiff,  when  the 
plaintiff  gave  a  large  and  valuable  consi- 
deration for  the  said  two  bills  of  exchange, 
and  when  they  were  delivered  to  the 
plaintiff,  as  hereinbefore  set  forth,  pre- 
cluded and  estopped  from  so  alleging,  and 
firom  claiming  as  agEiinst  the  plaintiff  the 
said  funds  now  in  the  hands  of  the  said. 
Liverpool  Bank."  That  latter  suggestion 
seems  to  have  been  adopted  by  Vice- 
Gbancellor  Stuart,  smd  it  has  been  mnoh 
and  ably  insisted  upon  before  your  Lord- 
ships this  morning,  by  Mr.  Cracknall,  the 
appellants'  counsel ;  and  I  would  propose 
first  to  deal  with  that  alternative  branch 
of  the  case.  Now,  I  apprehend  that  no- 
thing can  be  more  certain  than  that  the 
doctrine  of  equitable  estoppel  by  repre- 
sentation is  a  wholly  different  thing  fix)m 
contract  or  promise  or  equitable  assign, 
ment,  or  anything  of  that  sort.  The 
foundation  of  the  doctrine,  which  is  a  very 
important  one,  and  certainly  one  not 
lightly  to  be  departed  from,  is  this  ;  that  if 
a  man  dealing  withanotherforvalne  makes 
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statements  to  him  as  to  existing  facts, 
which  being  so  stated  would  affect  the 
contract,  and  without  reliance  on  which, 
or  without  the  statement  of  which,  the 
party  would  not  have  entered  into  the 
contract,  and  which  being  otherwise  than 
as  they  were  stated,  would  lead  to  a  situ- 
ation after  the  contract  different  from  that 
which  would  hare  existed  if  the  repre- 
sentations had  not  been  made,  then  the 
persons  making  those  representations 
■hall,  so  &r  as  the  power  of  a  Court  of 
Equity  extends,  be  treated  as  if  the  repre- 
aaniations  were  true,  and  shall  be  com- 
pelled to  make  them  g^ood  ;  but  there  must 
be  representations  concerning  existing 
fitcts.  Now,  my  Lords,  the  limits  of  that 
doctrine,  and  the  distinction  between  it 
and  a  contract,  were  carefully  examined 
and  weU  pointed  out  in  the  judgment 
yiyen  by  Lord  Cranworth  in  this  House 
m  the  case  of  Jorden  v.  Money  (ttW  rupra), 
where,  after  referring  to  the  cases  of 
Piekardv.  Sears  (vbi  supra)  and  Freeman 
T.  Goolce  (ubi  supra),  which  Lord  Cran- 
worth thought  had  stated  the  doctrine 
somewhat  more  accurately  than  it  had 
been  expressed,  as  far  as  woi-ds  went,  in 
Piekard  v.  Sears  (ubi  supra),  his  Lordship 
states  this  to  be  the  general  result  of  the 
role.  He  says,  "  The  rule  in  Piekard  v. 
Sears  {ubi  supra)  is,  that  where  one,  by 
bis  words  or  conduct,  wilfully  causes 
another  to  believe  in  the  existence  of  a 
certain  state  of  things,  and  induces  him 
to  act  on  that  belief  or  to  alter  his  own 
positaon,  &e  former  is  concluded  from 
aTwring  against  the  latter  a  different  state 
<^  things  as  existing  at  the  same  time." 
And  Lord  Wensleydale,  in  the  passage 
quoted  by  Lord  Cranworth,  went  on  to 
say,  "Whether  that  rule  has  been  cor- 
rectly acted  upon  by  the  jniy  in  all  the 
reported  cases  in  which  it  has  been  ap- 
plied, is  not  now  the  question ;  but  the 
proposition  contained  in  the  rule  itself,  as 
above  laid  down  in  the  caee  of  Piekard  v. 
Bears  (ubi  supra),  must  be  considered  as 
established.  By  the  term  wilfully,  how- 
ever, in  that  rule  we  must  understand  (if 
not  that  the  party  represents  that  to  be 
true  which  we  find  to  be  untrue),  at  least, 
that  he  means  his  representation  to  be 
acted  upon,  and  that  it  is  acted  upon 
accordingly;  and  i^  whatever  a  man's 
Raw  Sbum,  43. — Cbanc. 


real  intention  may  be,  he  so  conducts  him* 
self  that  a  reasonable  man  would  take  the 
representation  to  be  true,  and  believe  that 
it  was  meant  that  he  should  act  upon  it, 
and  did  act  npon  it  as  true,  the  party 
making  the  representation  would  be 
eqn&Uy  precluded  from  contesting  its 
truth."  Then  his  Lordship  went  on  to 
say  that  there  had  been  an  erroneous  ap> 
plication  of  that  view  in  the  case  of  Jorditi 
V.  Money  {ubi  supra),  then  before  the 
House,  to  the  facts  of  the  case  which 
wore  of  this  nature,  that  upon  the  occa- 
sion of  a  young  gentleman  s  marriage,  a 
lady  to  whom  he  owed  a  debt  on  a  bond, 
and  who  was  a  great  friend  of  his,  said 
she  abandoned  the  debt,  and  then  after 
the  marriage  she  changed  her  mind  and 
sued  him  on  the  bond.  It  was  argued 
that  upon  the  doctrine  of  representation, 
she  would  not  have  been  at  liberty  to 
claim  to  have  the  debt  paid ;  and  there 
was  some  difference  of  opinion  npon 
grounds  which  need  not  now  be  regarded, 
and  which  arose  out  of  the  factB  of  that 
case ;  but  the  judgment  of  the  House 
was,  that  she  was  at  liberty  to  sue  for  the 
debt,  and  Lord  Cranworth  said  this,  with 
reference  to  the  doctrine  of  ropresenta- 
tation,  "  I  think  that  the  doctrine  does  not 
apply  to  a  case  where  the  representation 
is  not  a  representation  of  a  fsict,  but  a 
statement  of  something  which  the  party 
intends  or  does  not  intend  to  do.  In  the 
former  case  it  is  a  contract,  in  the  latter 
it  is  not."  Then,  after  referring  to  the 
particular  circumstances  of  the  case,  he 
says,  "  It  might  be,  if  all  statutable  re- 
qxusites,  so  lar  as  there  are  statutable 
requisites,  had  been  complied  with,  that 
it  would  have  been  a  very  good  contract, 
whereby  she  might  have  bound  herself 
not  to  enforce  the  payment."  Then  he 
goes  on  to  say,  "  If  she  does  not  perform 
tiiat  promise,  she  is  guilty  of  a  breach  of 
contract,  in  respect  of  which  she  may  be 
sued,  if  it  is  put  into  a  valid  form,  but  not 
otherwise ;  so  if  she  had  said,  as  she  did 
to  William  Money,  I  mean  to  give  yon 
everything  I  am  worth  in  the  world ;  I 
promise  to  do  so ;  her  not  doing  so  is  no 
miud  in  the  sense  in  which  in  these  cases 
we  speak  of  fraud ;  it  is  no  misrepresen- 
tation of  a  fact  which  the  party  is  after- 
wards  held  bound  to  make  good  as  tme ; 
2  N 
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it  seems  to  me  that  the  distinction  is 
foanded  on  perfectly  good  sense,  and  that 
in  truth,  in  the  case  of  what  is  something 
future,  there  is  no  reason  for  the  applica- 
tion of  the  rule,  because  the  parties  have 
only  to  say,  '  Enter  into  a  contract,'  and 
then  all  difficulty  is  removed."  I  have 
been  endeavouring,  during  the  course  of 
the  argument,  to  ascertain  if  I  could,  for 
the  purpose  of  seeiug  whether  this  doc- 
trine  of  estoppel  or  representation  has  any 
application  here,  what  in  that  view  of  the 
case  is  the  specific  representation  which 
the  respondent  would  be  bound  to  make 
grood  as  true.  It  is  said  that  something 
was  stated  about  remittances  having  been 
specifically  appropriated  to  paying  drafts 
to  be  drawn.  U  the  meaning  of  what 
took  place  really  was  that  for  valuable 
consideration,  and  upon  the  fiuth  of  a 
specific  appropriation  of  the  funds,  the 
bill  of  the  one  bank  was  to  be  bought  by 
another  bank,  that,  as  I  understand  the 
law,  would  be  equitable  assignment,  be- 
cause there  was  a  contract,  one  part  of 
which  was  that  specific  ftinds  should  be 
held  as  specifically  appropriated  to  the 
payment  of  that  bUl.  But  if  it  is  put, 
not  on  the  footing  of  contract,  but  on  the 
footing  of  representation,  what  is  the  re- 
presentation ?  It  is  possible,  certainly, 
though  not,  I  think,  very  probable,  in 
mercantile  dealings  of  this  kind,  that  the 
National  Bank  of  New  Orleans  might 
previously  to  the  negotiation,  by  some  of 
its  own  statements  in  New  Orleans,  have 
constituted  a  trust  of  funds  originally  be- 
longing to  them  in  the  hands  of  the  Bank 
of  Liverpool,  by  which  the  Liverpool 
Bank  was  bonnd,  as  trustees,  to  apply 
these  funds  in  payment  of  bills  of  a  par- 
ticular class  or  description.  A  represen- 
tation which  would  have  produced  that 
result  to  which  I  have  referred,  would 
have  been  a  representation  that  there  was 
a  trust  of  that  description  already  oonsti- 
tated  of  funds,  and  that  there  were  funds 
then  in  the  hands,  or  to  come  into  the 
bands  by  reason  of  something  which  had 
already  taken  place,  of  the  Bank  of  Liver- 
pool ;  but  I  cannot  find,  npon  the  &ce  of 
any  part  of  the  evidence  here,  the  smallest 
ground  whatever  for  interpreting  any. 
thing  which  has  been  said  or  done,  as 
having  been  said  or  done  as  a  represen- 


tation, that  a  trost  of  that  description, 
independently  of  the  contract  then  and 
there  made,  had  been  constituted  so  as 
to  make  the  Liverpool  Bank  at  that 
time  trustees  of  smy  fund  received  or 
abont  to  be  received  by  them.  My  con- 
clusion, therefore,  is,  that  this  case 
resolves  itself  into  a  question  of  contract 
and  nothing  else,  and  that  unless  the 
equitable  assignment  is  made  out  the 
appeal  altogether  fails. 

Now,  what  is  the  evidence  of  equitable 
assignment  ?  The  strongest  part,  tiiat 
which  but  for  cross-examination,  would 
have  been  the  strongest  part  of  the  evi- 
dence in  the  present  case,  is  identical  with 
that  used  in  Thomson  v.  Simpson  (u&» 
supra),  namely,  the  evidence  of  Mr.  Forbes 
and  Mr.  Meig,  the  manager  and  agent  of 
the  bank  which  gave  the  bills.  No  doubt 
there  are  expressions  in  their  evidence 
which  at  first  appear  to  go  to  the  length 
of  the  appellants'  case,  that  is  to  say,  it 
appears  to  be  a  statement  that  there  had 
been  a  specific  appropriation  of  funds  in 
the  hands  of  the  Bank  of  Liverpool  to 
answer  bills,  of  which  these  were  part,  and 
that  a  communication  was  made  when  the 
appellant  bank  purchased  the  particular 
bills  to  that  efiisct ;  and,  if  it  had  rested 
there,  upon  no  other  evidence  than  the 
original  affidavits  of  Mr.  Forbes  and  Mr. 
Meig,  unexplained  by  the  cross-examina- 
tion, I  am  by  no  means  sure  that  the  appel- 
lants would  not  have  made  out  their  case. 
I  may  say  in  passing,  that  the  language  of 
those  portions  of  the  affidavits  of  Forbes 
and  Meig,  made,  it  must  be  remembered, 
after  the  bank  had  become  insolvent,  and 
when  the  question  really  was  between 
two  classes  of  creditors,  is  very  moch 
stronger  than  the  language  used  either  by 
Mr.  Gaines  or  Mr.  Harris,  who  were  the 
parties'to  this  particular  transaction,  and 
to  one  of  whom  the  particular  representa- 
tions and  statements  were  made.  Bat 
when  you  add  to  that  original  statement 
of  Forbes  and  Meig  their  cross-examina- 
tion, the  whole  matter  becomes  as  clear 
as  daylight,  and  the  whole  i-esult  is  this, 
that,  as  a  matter  of  truth,  there  was  no 
appropriation  at  all  as  between  the  Liver- 
pool Bank  and  the  New  Orleans  Bank, 
who  drew  the  bills,  of  any  funds  or  remit- 
tances except  in  this  sense,  that  it  being 
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convenient  for  the  transaction  of  the  New 
Orleans  Bank,  that  a  nomber  of  bills  and 
other  fhnds  helong^g  to  them  should  be 
coUected  in  England  by  an  English  agent, 
and  it  being  also  conrenient  to  them  to 
have  a  credit  on  which  they  conld  draw  at 
Liverpool  for  their  own  general  purposes, 
the  Liverpool  Bank  undertook  the  office 
of  ooUecting  the  bills  and  other  remit- 
tances, it  being  understood  between  them 
that  they  would  honour  the  bills  which 
might  be  drawn  on  them,  but  that  they 
were,  as  between  the  two  banks,  to  be 
covered  by  such  balance  from  time  to  time 
in  tiieir  Imnds ;  and,  as  a  matter  of  fact, 
tiiej  were  kept  so  covered,  and  at  the 
time  the  transaction  in  question  took 
place,  they  had  in  their  hands  from 
45,0001.  to  60,000i.  of  remittances  be- 
longing  to  the  New  Orleans  Bank,  being 
more  than  amply  sufficient  to  meet 
the  bills  in  question,  or,  as  I  collect, 
otiier  bills  of  the  same  kind  which 
had  been  drawn  against  them.  Those 
being  the  arrangements  between  the  two 
banks,  bills  of  exchange  payable  at  sixty 
days  after  sight  in  the  ordinary  form  of 
bills  of  exchange,  without  a  syllable  point- 
ing to  any  particular  fond,  are  brought  for 
lale  by  the  one  bank  at  New  Orleans  to 
the  other  bank  at  New  Orleans,  and  this 
passes.  I  do  not  know  which  party  asks 
the  question  or  whether  the  information 
is  volunteered,  but  in  substance  that 
passes  which  is  stated  in  the  affidavit  of 
Gaines  and  Harris,  who,  making  their 
affidavits  deliberately  in  support  of  this 
bill,  must,  I  think,  be  taken  to  state  it  as 
strongly  as  they  could,  having  regard  to 
tiie  truth  and  to  their  own  understanding 
of  what  passed.  Now  what  is  the  state- 
ment of  Mr.  Gaines  ?  He  was  the  appel- 
lants' ag^nt,  the  person  who  acted  on  the 
part  of  &e  appellants.  He  says  that  Harris, 
a  bill  broker  employed  by  the  National 
Bank  of  New  Orleans,  called  on  him  at 
the  offices  of  his  own  bank,  the  Citizens' 
Bank  of  Louisiana,  and  requested  "me 
to  purchase,  on  behalf  of  my  said  bank,  a 
bill  of  exchange  for  5,000{.,  drawn  by  the 
said  Bank  of  New  Orleans  on  the  said 
Bank  of  Liverpool.  I  was  not  desirous 
of  purchasing  the  said  bill  and  at  first 
declined  to  purchase  it,  and  Harris  then 
stated  that  he  was  authorised  by  Mr. 


Forbes  (who,  as  I  knew,  was  the  President 
of  the  said  First  National  Bank  of  New 
Orleans)  to  say  that  the  said  bill  was 
drawn  expressly  against  funds  to  a  much 
larger  amountalready  remitted  to  the  Bank 
of  Liverpool,  and  I  thereupon,  and  on  the 
faith  of  this  assurance,  agreed  to  purchase 
and  did  in  fact  purchase  the  said  bill  of 
exchange  on  account  of  the  said  bank." 
Then  a  second  bill  was  brought  on  the 
2nd  of  May,  1867,  and  he  says,  "  Harris 
assured  me  that  the  last-mentioned  bill  of 
exchange  was  also  drawn  specially  against 
funds  to  a  larger  amount  already  remitted 
to  the  Bank  of  Liverpool."  On  the  one 
occasion  the  word  "  expressly  "  is  used — 
"  drawn  expressly  against  funds,"  and  on 
the  other  occasion  the  word  "  specially  " 
is  used — "  drawn  specially  against  funds." 
But  he  does  not  pretend  in  his  evidence 
in  chief  to  go  a  bit  beyond  that.  Is  that 
an  equitable  assignment  ?  Is  that  an  ap- 
propriation of  such  a  kind  that  from  the 
moment  that  transaction  took  place,  as 
between  the  two  banks,  the  Citizens'  Bank 
would  become  purchasers,  pro  tanto,  to 
answer  these  bills  drawn  at  sixty  days' 
sight,  upon  previous  remittances  mada 
by  the  drawers  to  their  agents  at  Liver< 
pool  in  order  to  provide  for  that  and  other 
bills  which  they  may  draw  P  It  seems  tc 
me  that  the  transaction  is  one  of  the  most 
mercantile  kind,  and  that  it  is  perfectly 
consistent  with  the  ordinary  course  of 
dealing  between  the  Liverpool  Bank  and 
the  drawers  of  the  bill,  which,  upon  the 
whole  of  the  correspondence  and  the 
evidence,  plainly  was  not  one  of  specific, 
trust  or  appropriation  of  any  particular 
funds.  It  merely  amounts  to  this,  that 
the  person  asked  to  take  the  bill  wants  to 
know  distinctly  whether  the  person  who 
has  drawn  it  has  made  a  provision  that 
it  will  be  paid.  The  statement  is,  "  We 
have  sent  forward  to  Liverpool  funds  of  a 
much  larger  amount,  which  are  intended 
to  be  used  to  pay  off  this  and  other  bills." 
If  that  be  a  specific  appropriation  or  an 
equitable  assignment,  it  follows  that  every 
ordinary  transaction  in  which  any  enquiry 
is  made  of  the  same  kind  is  an  equitable 
assignment.  For  instance,  if  a  man  draws 
a  cheque  and  gives  a  cheque  upon  a  bank 
it  is  a  fraud  in  one  sense,  and  a  very 
intelligible  sense,  no  doubt,  if  he  has  no 
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acooimt  there.  If  he  has  one,  it  is  veiy 
likely  that  no  qnestion  will  be  asked ;  but 
suppose  a  question  is  asked,  and  he  says,  "I 
have  a  sofiScient  balance  to  payit,"  is  that 
an  equitable  assignment  of  the  balance  P 
If  it  is  not,  there  is  no  equitable  assignment 
here.  This  is  the  view  which  the  Court 
took  in  the  case  of  Thomson  v.  Simpson 
(ubi  supra) ;  it  is  the  view  which  the 
Master  of  the  Bolls  took  in  the  present 
case  ;  and  in  ray  judgment  that  decree  is 
perfectly  correct.  I  therefore  advise  and 
move  that  this  appeal  be  dismissed  with 
costs. 

LoBD  Ghelhsfobd  and  Lobd  Colonsat 
concurred. 

JudgmeiU  of  the  Gourt  below  affirmed, 
and  appeal  dismissed  with  costs. 

Solicitors — ^Meana.  Clarke,  Son  &  Bawlins,  for 
appellants;  Messrs.  Sharpe,  Farkers  &  Co., 
agents  for  Messrs.  Jevons  &  Bylej,  Liverpool, 
for  respondents. 


Maiikb,  V.0."| 

1874.        >         hokes  v.  oandt. 
Jan.  26.     J 

County  Oourt  Appeal — Administration 
Suit — Action  by  Creditor  against  Exeeuior 
de  son  tort — Injunction  to  stay  before  De- 
cree— County  Court  Order  XII.  r.  1. 

A  creditor  of  an  intestate  having  brought 
an  action  against  the  executor  de  son  tort, 
for  the  recovery  of  hit  deibt,  an  iiyunetion 
staying  the  action  was  granted  by  the 
County  Court  Judge,  acting  under  County 
Court  Order  XTT.  r.  1,  upon  the  ex  parte 
application  of  the  plaint^  in  an  adminis- 
troHon  suit  against  the  rightful  adminiS' 
trator  of  the  intestaie  and  the  executor  de 
son  tort,  but  before  any  decree  had  been 
made  in  the  suit: — Held,  on  appeal,  that 
order  XTT.  r.  1,  gave  no  authority  to  the 
County  Court  Judge  to  grant  the  injunc- 
tion, and  that  he  was  wrong  in  grantmg  it 
on  an  ex  parte  application. 

Order  of  injunction  accordingly  dis- 
charged. 

Appeal  from  the  Oonniy  Oonrt  at 
ChelinBfotd. 


William  Ckindy  died  intestate  on  the 
4th  of  August,  1873,  being  indebted  to 
Thomas  Richardson  in  the  sum  of  75Z. 
After  the  death  of  the  intestate,  the  de- 
fendant, Alfred  Darby,  took  possession  of 
and  sold  his  effects. 

On  the  13th  of  October,  1873,  Richard- 
son commenced  an  action  against  Darby 
as  executor  de  son  tort,  for  the  recovery 
of  the  debt  of  Tol.  On  the  18th  of  Octo- 
ber letters  of  administration  to  the  estate 
of  the  intestate  were  granted  to  his  father, 
the  defendant,  William  Gandy.  On  the 
22nd  of  October  the  plaintiff,  Albert 
Nokes,  filed  a  plaint  in  the  County  Court 
against  Grandy  and  Darby  for  the  admin- 
istration of  the  intestate's  estate ;  and  on 
the  28d  of  October  the  County  Court 
Judge,  on  an  6a;  parte  application  by  the 
plaintiff,  and  before  a  decree  had  been 
made  in  the  suit  (the  Court,  under 
County  Court  Order  I.  rule  8,  not  having 
the  power  to  make  a  decree  before  the 
expiration  of  one  month  from  the  filing 
of  the  plaint)  granted  an  injunction  re- 
straining Richardson  from  proceeding 
with  his  action. 

Richardson  then  moved  to  dissolve  the 
injunction,  on  the  ground  of  want  of 
jurisdiction;  but  the  County  Court  Judge 
held  that  he  had  jurisdiction  to  grant  it, 
and  farther,  that  to  prevent  one  creditor 
obtaining  payment  m  fall,  or  incurring 
costs  unnecessarily  at  the  expense  of  the 
estate  and  to  the  detrimoat  of  the  general 
body  of  creditors,  the  injunction  was, 
under  the  circumstances,  necessary  and 
proper.  He  accordingly  refused  the  mo> 
tion  with  costs. 

From  that  decision  Richardson  now 
appealed. 

Jfr.  Olasse  (Mr.  Nalder  with  him),  for 

the  appellant. — The  decision  pf  the  County 

Court  Judge  was  wrong  on  two  grounds. 

First,  Richardson  being  a  creditor  of  the 

intestate,  was  at  liberty  to  proceed  with 

the  action  against  Darby  as  executor  de 

son  tort,  who  could  not  discharge  himself 

not   having  delivered  the  assets  to  the 

rightM  executor  before  action  brought — 

Curtis  V.  Vernon,  3  Term  Rep.  687  ; 

Hill  V.  Curtis,  35  Law  J.  Rep.  (k.S,) 

Chano.  133  y  s.  c.  Law  Rep.  1  £q. 

90. 

Secondly,  it  is  the  well-known  mle  that 
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t  Conrt  of  Equity  will  not  interfere  to 
restrain  a  creditor  from  proceeding  for 
ibe  recoveiyof  his  debt  iefore  a  decree 
for  administration. 

[In  the  coarse  of  the  argnment  Malins, 
T.C.,  mentioned 

Goote  V.  WhUtington,  42  Law  J.  Rep. 
(h.s.)  Chanc.  846 ;  s.  c.  Law  Bep. 

16  Eq.  534 ; 

remarking  that  he  did  not  agree  with  the 
mbseqnent  decision  of  the  Master  of  the 
Holism 

Bowtdl  v.  Morris,  43  Law  J.  Rep. 
(n.s.)  Chanc.  97 ;  8.  c.  Law  Bep. 

17  Eq.  20.] 

Mr.  Cotton  and  Mr.  Begg,  in  support  of 
the  order  below. — The  Judge  had  power 
to  giant  the  injanction  under  County 
Court  Order  XII.  1  (1),  and  was  right 
in  doing  so,  in  order  to  protect  the  assets, 
because  no  decree  could  be  made  before 
the  expiration  of  a  month  fiK>m  the  filing 
of  the  plaint.  The  12th  Order  vests  a 
full  discretion  in  the  Judge,  and  its  in- 
tention and  effect  is  to  give  the  County 
Courts  a  greater  power  as  to  granting 
injunctions  tiian  the  Goiui  of  Ghanceiy 
has  usually  exercised. 

Mr.  Qlaue  in  leply. 

Miuss,  y.C,  said,  every  creditor  might 
me  an  executor  for  a  debt,  and  nothing 
could  be  more  clear  than  that  this  Court 
never  interfered  te  stay  such  an  action 
nntil  after  an  administration  decree  had 
been  made.  It  was  clear  that  if  this 
motion  had  been  made  in  this  Court  be- 


fore decree  it  would  have  been  dismissed 
with  costs.  There  was  no  instance  known 
in  which,  in  such  a  case,  an  action  against 
an  executor  had  been  stayed.  Therefore, 
it  appeared  to  him,  that  the  County 
Conrt  Judge  had  erred  in  granting  an  ex 
parte  raj  unction,  and  on  that  ground  alone 
be  ought  to  have  acceded  to  the  applica< 
tion  to  discharge  the  order.  Therefore 
the  order  must  be  discharged,  first,  on 
the  ground  that  the  County  Conrt  Judge 
had  no  authority  to  grant  the  injunction 
before  decree,  and  that  even  if  he  had,  it 
was  not  a  case  for  exercising  it ;  and  se- 
condly,  that  he  had  no  right  to  grant  the 
injunction  on  an  ez  parte  application. 
Mr.  Cotton  had  pointed  out  the  incon- 
venience that  a  decree  could  not  be  made 
in  the  County  Court  within  a  month  of  ' 
filing  the  plaint ;  but  it  could  not  be  said 
that  the  order  was  right  because  it  sought 
to  remedy  an  inconvenience.  The  case  was 
not  within  the  12th  County  Court  Order. 
If  he  were  to  sanction  the  practice  that  a 
creditor  could  be  restrained  by  an  ex  parte 
injunction  of  the  County  Court  firom  pro- 
secuting  his  rights  at  law,  when  he  never 
conld  be  restrained  in  the  Superior 
Courts,  it  would  be  altogether  wrong. 
The  order  must  therefore  be  discharged. 

Soliciton — Mr.  Woodard,  for  appellant;  Messrs. 
Dufleld  &  Bruty,  for  reepondent. 


(1)  Comity  OoDTt  Order  XII.  r.  1,  ia  as  follows 
— "Whererer  in  any  suit  or  proceeding  it  shall 
teeome  necessary  to  secnre  the  possession  of  any 
proper^,  or  to  obtain  security  from  any  person 
for  any  moneys  in  Us  possession,  or  to  enforce  the 
deposit  or  the  payment  into  Court  thereof  pending 
litigation,  or 'the  immediate  sale  of  any  goods  or 
chattels,  and  the  deposit  or  payment  into  Court 
of  the  purchase  money  thereof,  or  to  obtain  an 
ofder  in  the  nature  of  an  injunction,  any  party 
■ay  apply  at  parte  to  the  Judge  either  in  or  out 
af  Court,  npon  affidavits  setting  forth  the  facts 
reodering  such  order  immediately  necessary,  and 
apon  inch  application  the  Judge  may  either  make 
an  order  absolute  in  the  first  instance,  or  make 
an  order  to  be  absolute  at  any  time  to  be  ordered 
by  him,  unless  canse  be  shewn  to  the  contrary,  or 
■ay  make  such  other  order,  or  give  such  direc- 
tiou  in  the  matter  as  the  Judge  may  think  fit, 
and  may  order  immediate  execution." 


^"'«J^7""»-    \Ea!J»OrfeNEAra&BREC0N 


1874.  > 

Jan.  17.       J 


KAILWAT  COHFAST. 


Lands  Clauses  Act  (8  Vict.  e.  18),  ss. 
80,  85,  86 — Costs — lAen  for  Costs  on 
DepngUed  Fund. 

A  landowner  has  no  claim  against  a  fund 
deposited  as  security  under  s.  85  of  the 
Land  Clauses  Consolidation  Act,  for  his 
costs  under  the  Act. 

This  was  an  appeal  from  an  order  of 
Vice-Chanccllor  Bacon,  upon  a  petition  of 
the  Neath  and  Brecon  Bcolway  Company. 

In  the  year  1865,  the  Neath  and  Brecon 
Biailway    Company    being    desirous    of 
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entering  before  purchase  npon  certain 
lands  belonging  to  J.  L.  V.  Watkina, 
deposited  in  the  Bank  the  sam  of 
1,644Z.  7s.  4d.  as  security  under  s.  85  of 
the  Lands  Clauses  Consolidation  Act. 
The  value  of  the  land  was  afterwards  duly 
assessed,  and  1,7002.  was  awarded  as  its 
value,  with  1,700Z.  for  damage  of  sever- 
ance. These  sums  the  company  paid, 
and  a  conveyance  was  duly  executed  to 
them  on  the  10th  of  June,  1873. 

The  company  afterwards  presented  a 
petition  under  s.  87  of  the  Act,  for  the 
payment  out  of  the  deposited  fund.  The 
owners  of  the  land,  who  were  served  with 
the  petition,  claimed  their  vendor's  costs 
as  a  first  charge  on  the  fund,  and  the 
Vice-Chancellor  accordingly  ordered  taxa- 
tion and  payment  out  of  the  fond  of 
the  vendor's  coats,  according  to  the 
Lands  Clauses  Act,  and  of  the  petition 
and  payment  of  the  residue  to  the  peti- 
tioners. 

The  company  appealed. 

Mr.  Eddis  and  Mr.  Oardiner,  for  the 

appellants,  relied  on 
Ex  parte  Stevens,  2   Phillips,  772; 

B.  c.  18  Jnr.  2 ; 
Ex  parte    Oreat  Northern  BaUtoay 

Company,  16  Sim.   169 ;  8.  c.  17 

Law  J.  Rep.  (r.s.)  Chanc.  314; 

8.  c.   12    Jur.  885;    5    Railway 

Cases,  269. 
Mr.  Kay  and  Mr.  Cracknall,  for  the 
respondents. — The  ground  of  the  decision 
in 

Ex  parte  Stevens  (vhi  ttipra) 
was  that  the  costs  were  conveyancing 
costs,  and  not  payable  under  s.  80  of  the 
Act.    The  same  remark  applies  to 

Ex  parte    Oreat   Northern    BaUway 

Company  (ubi  supra). 
Here  the  costs  are  costs  generally  under 
8.   80,   and    it  is  for  the  petitioners  to 
distingfuish  any  that  may  not  be  payable 
if  they  object  to  the  order.     In 

Ex  parte  Flower,   36  Law  J.  Rep. 

(n.8.)  Chanc.  193  ;  s.  c.  Law  Rep. 

1  Chanc.  699, 
the  costs  were  ordered  to  be  paid  out  of 
the  fund. 

[The  LoBDS  Justices  pointed  out  that 
the  company  there  was  solvent,  and  the 
real  question  was  whether  the  costs  were 
payable  at  all.] 


At  all  events  the  point  is  mentioned  in 
argument. 

Mr.  W.  Whatdey  appeared  in  the  same 
interest,  bat  their  Lordships  declined  to 
hear  a  third  counsel. 

No  reply  was  called  for. 

LoBD  Justice  James. — I  am  of  opinion 
that  the  order  is  plainly  at  variance 
with  the  Act  as  construed  by  Lord 
Cottenham.  The  money  is  paid  into 
Court  under  the  85th  section  for  a  par- 
ticular purpose.  When  that  purpose  is 
answered,  the  leg^lature  says  in  express 
words  that  the  Court  is  to  order  it  to  be  paid 
out.  By  the  courtesy  of  Parliament  when 
dealing  with  Courts  of  justice,  the  word 
"  lawM  "  is  used ;  but  when  it  is  said 
that  it  shall  be  lawful  for  the  Court  to  do 
a  certain  thing,  it  means  that  it  shall  be 
done,  and  it  is  in  fact  unlawM  to  do  any- 
thing else. 

Lord  Justice  Mellish. — I  am  of  the 
same  opinion.  By  the  provisions  of  the 
Act,  the  money  is  paid  in  for  a  particular 
purpose.  The  Act  (b.  87)  says,  it  shall 
remain  as  secnrity  to  the  parties  whose 
land  is  taken  for  the  performance  of  the 
condition  of  the  bond.  Even  if  it  stopped 
there,  I  do  not  think  the  Court  ought  to 
apply  the  money  for  another  purpose. 
But  it  goes  on  that  upon  the  condition  of 
the  bond  being  fully  performed,  it  shall 
be  lawfiil  for  the  Court  upon  the  applica- 
tion of  the  promotora  of  me  undertakiiig 
"  to  order  the  money  so  deposited  or  the 
funds  in  which  the  same  shall  have  been 
invested,  together  with  the  accumulation 
thereof,  to  be  repaid  to  the  promoters  of 
the  undertaking."  It  is  tne  ordinary 
form  when  jurisdiction  is  given  to  the 
Court  to  do  a  particular  uiing,  to  say 
that  it  shall  be  lawfiil  for  the  Court  to  do 
it,  and  when  that  is  said,  the  Court  is 
bound  to  do  the  particular  thing.  I  am 
of  opinion,  that  even  if  the  costs  are  costs 
under  the  80th  section,  which  is  not  made 
out,  all  that  s.  80  says,  is  that  in  all  cases 
of  money  deposited  in  the  Bank — not, 
that  the  costs  shall  be  paid  out  of  the 
money  deposited,  but — that  it  shall  be 
lawful  for  the  Court  to  order  the  costs  to 
be  paid.  The  money  is  always  paid  in 
for  a  particular  purpose,  sometimes  it  is 
the  purchase-money  itself,  and  in  other 
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cases,  as  here,  it  is  security  for  the  par- 
chase-money.  I  think  the  meaning  is  that 
the  costs  are  to  be  paid,  bat  not  out  of  the 
fond. 

On  the  question  of  costs,  their  Lordships 
thought  that  although  the  general  rule 
was  to  give  the  respondents  to  a  petition 
of  this  nature  their  costs,  yet  as  the  re- 

rudents  in  the  Conrt  below  had  raised 
question  by  affidavits  involving  extra 
costs,  the  fair  thing  wonld  be  to  give  no 
costs  in  the  Court  below. 

No  eotU  of  the  appeal. 


Solidton— MasaiB.  Dean  &  Taylor,  for  appellants ; 
Mr.  F.  C.  Greenfield,  for  respondents. 


S^.C."> 

3. 1 


DBtVEB  V.  DRIVBR. 


BiCOK,  V.C 

1874. 
Jan.  23 

Will — Gonstrudion  —  Oift  of  Residue 
toithout  naming  Donee — Intestacy. 

D.,  by  his  toiU,  gave  all  his  properly  to 
to  exeeutor  upon  trust  for  the  purposes  of 
iu  teUl,  and  after  gifts  of  300Z.  to  a 
daughter,  atid  five  shillings  a  week  to  his 
ion,  J.  D.,  bequeathed  the  remainder  of  his 
property  "  and  any  other  property  of  which 
I  may  die  possessed,  and  I  nominate  and 
ofpoint  my  son,  R.  D.,"  sole  executor; 
but  the  testator  omitted  to  say  to  whom  he 
hequeaihed  the  remainder : — ^Held,  that  the 
testator  had  failed  to  express  his  intention, 
and  that  there  was  an  intestacy  as  to  the 
residuary  real  and  personal  estate. 

In  1867  Jonas  Driver  executed  his 
will  in  the  terms  following — 

"  Thia  is  the  last  will  and  testament 
of  me,  Jonas  Driver,  of  New  Road  Side, 
Thornton,  in  the  parish  of  Bradford, 
county  of  York,  gentleman.  In  the 
first  place,  after  the  payment  of  my  just 
debts  and  funeral  and  testamentary  ex- 
penses, I  g^ve,  devise  and  bequeath  all 
my  proper^  of  what  nature  or  kind 
soever  it  may  be,  whether  in  possession, 
reversion  or  expectancy,unto  my  executor, 


hereinafter  appointed,  upon  trust  for  the 
uses,  intents  and  purposes  of  this  my 
last  will,  that  is  to  say,  I  g^ve  and  be> 
queath  unto  my  daughter,  Sarah,  the 
wife  of  Thomas  Horsftm,  currier,  Halifax, 
three  hundred  pounds,  the  same  to  be  paid 
in  six  months  aiter  my  decease.  I  further 
orther  {sic)  that  a  legacy  of  five  shillings 
per  week  be  paid  to  my  son,  John  Driver, 
during  the  term  of  lus  natural  life.  I 
farther  request  that  my  son,  John  Driver, 
shall  receive  not  moor  (sic)  than  five 
pounds  at  any  time  or  times  he  shall  allow 
the  said  leg^acy  to  accumulate  above  that 
sum.  I  give  and  bequeath  unto  my  son, 
Bobinson  Driver,  and  my  daughter,  Sarah, 
the  wife  of  Thomas  Horsfall  aforesaid,  to 
be  divided  equally  between  them,  all 
my  interest,  income  and  profits  that  may 
arise  from  all  my  share  of  lands  and 
hereditaments,  situate  in  Driver  Square 
and  New  Hali&x,  Thornton,  aforesaid. 
I  farther  give  and  bequeath  unto  my  son, 
Bobinson  Driver,  and  Sarah,  my  daughter, 
now  the  wife  of  Thomas  Horsfall  afore- 
said, all  my  household  goods  and  furni- 
ture, of  what  nature  or  kind  soever  they 
be,  to  be  equally  divided  between  them, 
share  and  share  alike.  I  further  order 
that  after  paying  the  before  mentioned 
three  hundred  pound  to  my  daughter, 
Sarah,  the  wife  of  Thomas  Horsfall  afore- 
said, and  the  aforesaid  legacy  to  my  son, 
John  Driver,  I  give  and  bequeath  ^e  re- 
mainder of  my  property,  of  what  nature 
or  kind  soever  it  may  be,  whether  in  pos- 
session, reversion  or  expectancy,  all  in- 
terests, incomes,  issues  and  profits,  book 
debts,  money,  securities  for  money  and 
other  property  of  which  I  may  die  pos- 
sessed, and  I  nominate  and  appoint  my 
son,  Bobinson  Driver,  of  Oakenshaw, 
farmer  and  publican,  sole  executor  of  this 
my  last  will  and  testament."  The  testator 
died  in  1869  leaving  three  children, 
namely,  John  Driver,  the  eldest ;  Bobin- 
son Driver  and  Sarah  Horsfall. 

In  1872,  a  bill  was  filed  by  John  Driver 
against  his  brother,  Bobinson  Driver,  to 
have  the  estate  administered  by  the 
Court,  and  for  a  declaration  that,  subject 
to  the  payment  of  the  testator's  debts  and 
the  legacy  of  3002.,  and  making  a  com- 
petent provision  for  payment  to  the 
plaintiff  of  the  five  shillings  a  week,  the 
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testator's  real  estate  belonged  to  the 
plaintiff  as  heir  at  law,  and  his  personal 
estate  was  divisible  in  eqnal  shares 
amongst  the  three  children. 

Mr.  Kay  and  Mr.  Eekewich  appeared 
for  the  plaintiff.  They  contended  that  as 
the  gift  to  Robinson  Driver  as  executor 
was  expressly  npon  tmst  he  could  not 
claim  beneficially. 

Mr.  Whitehome,  for  the  defendant, 
Robinson  Driver,  contended — First,  That 
npon  the  true  construction  of  the  will 
eveirthing  was  given  by  the  first  clause 
to  the  executor.  Second,  That  it  was 
clear  upon  the  face  of  the  will  that  the 
plaintiff,  John  Driver,  was  only  intended 
to  have  the  five  shillings  a  week,  and 
Third,  That  the  Court  will  supply  words 
in  a  will  when  the  context  shews  them  to 
be  necessary — 

Hope  V.  Potter,  3  Kay  &  J.  206 ; 
Perkine  v.  Fladgate,  41  Law  J.  Rep. 
(n.s.)  Chano.  681 ;  s.  c.  Law  Rep. 
14  Eq.  54. 
Here  it  is  only  necessary  to  insert  the 
word  "  to  "  after  the  words  "  of  which  I 
may  die  possessed,"  in  order  to  carry  out 
the  evident  intention  of  the  testator. 

Bacon,  V.C. — I  can  only  gather  the 
intention  of  the  testator  from  the  words 
he  has  used,  and  here  I  am  unable  to  say 
that  the  testator  has  mentioned  any  per- 
son to  whom  he  has  given  the  residue 
of  his  estate.  It  oftien  happens  that 
testators  fail  to  express  their  intentions, 
and  I  think  the  testator  in  this  case  has 
so  failed,  and  therefore  the  property  is 
undisposed  of.  There  must  be  a  decla- 
ration that  the  testator  died  intestate  as 
to  his  residuary  real  and  personal  estate, 
and  the  usual  decree  for  administration 
must  be  made. 


Solicitors— Mr.  Philbrick,  agent  for  Mr.  Walker, 
'    Halifax,  for  plaintiff;  Messrs.  Emmett  &  Son, 
agents  for  Mr,  Mossmnn,  Bradford,  for  de- 
fendant. 


iL.M.R.'l 
874.  } 
1. 24.     J 


JACUBS  V.  BTLAKCE. 


Jessel,  M.R. ' 
1874. 
Jan. 

Defaulting  Tnistee — Share  in  Tnul 
Funds — Assigttee — Mortgagee. 

The  principle  which  gtves  eestuit  que 
truri  an  equity  against  any  interest  in  the 
trust  funds  belonging  to  the  trustee  who  has 
committed  the  breach  of  trust,  extends  to 
any  interest  taken  by  the  trustee  as  next-of- 
kin  of  a  deceased  cestui  que  trust.  Such 
equity  is  prior  to  the  interest  of  a  mortgagee 
of  the  trustee,  as  the  trustee  is  considered 
to  have  paid  himself  before  the  interest 
accrued. 

Mary  Anne  Elkes,  wife  of  Edward 
Elkes,  died  in  1849,  possessed  of  certain 
leaseholds  and  other  personal  estate 
settled  to  her  separate  use.  By  will 
dated  the  30th  of  July,  1849,  she  be- 
queathed the  leaseholds  and  the  other 
personal  estate  to  her  husband  upon 
trust  for  her  five  children,  then  infants, 
in  equal  shares.  She  appointed  her 
husband  sole  executor  and  trustee. 

Edward  Elkes,  in  1854,  mortgaged 
the  trust  leaseholds  to  William  Rylance, 
who,  with  constructive  notice  of  the 
trust,  entered  as  mortgagee,  and  reoeived 
the  rents  and  profits  for  many  years, 
while  all  the  living  cestuis  que  iruet  were 
infants. 

One  of  the  sons  died  in  1856  an  in- 
fant, leaving  his  &ther,  Edward  Elkee, 
his  next-of-kin,  who  took  out  administra- 
tion to  him. 

In  1858  Edward  Elkes  became  in- 
solvent. 

In  1869  this  suit  was  instituted  by  one 
of  the  daughters  and  her  husband  affunst 
the  mortgagee,  William  Rylance,  Edward 
Elkes  and  the  other  children.  An  in-  . 
quiry  was  directed  in  the  suit  as  to  the 
amount  of  the  estate  of  the  testatrix.  In 
answer  to  this  inquiry,  Edward  Elkes 
deposed  in  an  affidavit  that,  besides  the 
leaseholds,  the  testatrix  had  left  a  con- 
siderable amount  of  personal  estate,  and 
that  of  this  he  had  misapplied,  in  fraud 
of  his  children,  about  7001. 

No  part  of  this  sum  of  7002.  had  been 
recouped  to  the  tmst  estate. 

By  the  decree  in  the  suit  the  mort- 
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g^ee  was  ordered  to  re-aasign  the  lease. 
hoMs  to  new  trostees,  appointed  in  the 
place  of  Edward  Elkes,  and  to  repay  the 
net  rents  received  by  him  as  mortgagee. 

The  mortgagee  had  paid  into  Conrt, 
under  this  decree,  over  GOQl. 

The  share  of  the  child  who  died,  in 
the  rents  paid  back  by  the  mortgagee, 
amounted  to  1121.  lis.  Id.,  and  had  been 
carried  to  a  separate  acconnt. 

Snnunonses  were  taken  out  by  the 
mortgagee,  William  Rylance,  and  by 
Edwwd  Elkes,  claiming  the  share  in  the 
rente  in  Coiirt,  and  by  the  surviving 
children,  asking  for  a  stop  order  to  pre* 
Tent  the  fund  being  paid  out. 

Mr.  Ince,  for  the  living  children  of  the 
testatrix,  contended  that  they  were  en* 
titled  to  have  the  fund  applied  in  reconp> 
ing,  pro  taiUo,  the  losses  to  the  trust  estate 
caused  by  the  breaches  of  trust  of  Edward 
EQces,  which  had  not  been  recouped. 

Mr.  Dauney,  for  the  creditors'  assignee 
of  Edward  Elkes,  and  Mr.  G.  A.  Holmes, 
for  the  mortgagee,  each  claimed  the  fund, 
contending  that,  as  Edward  Elkes'  in- 
terest arose,  not  under  the  will,  but  as 
representative  of  a  cesUU  que  trust,  the 
equity  of  the  other  cettuis  que  trust  did 
not  attach  to  it. 

The  MiSTEB  of  the  Bolls. — No  doubt 
any  creditor  of  the  deceased  son  would 
have  been  entitled  to  the  fund ;  but  here 
the  claim  is  made  by  persons  claiming 
under  the  trustee  who  committed  the 
breaches  of  trust.  He  never  acquired 
any  interest;  he  had  paid  himself 
before.  In  the  view  of  the  Conrt,  he 
bad  been  paid  the  amount  before  the 
interest  accrued ;  he  had,  therefore,  no 
interest.  It  is  not  a  case  of  impounding 
at  all.  It  is  quite  clear  a  defaulting 
trustee  can  never  take  any  interest  until 
he  has  made  good  his  default.  The  sur- 
viving children  are  entitled  to  the  fund. 
The  sommonses  of  Edward  Elkes  and  the 
mortgagee  must  be  dismissed,  with  coste. 

Solicitors — Messrs.  Edwnnls,  Layton  &  Jaques, 
agents  for  Messrs.  Cliew  &  Sons,  Manchester, 
for  applicants ;  Mr.  A.  S.  Twyfon],  for  official 
assigooe ;  Messrs.  Massey,  Taylor  &  Hales, 
a^nts  for  Mr.  J.  Howartb,  Manchester,  for 
mortgagee. 

Kkw  Sbboss,  43. — Chamc. 
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GEAT  V.  LEWIS. 
PABKGB  V.  LEWIS. 


LOBDS  JVSTICBS. 

1873, 
July  16, 

Practice — Company — Directors — Breach 
of.  Trust — Bight  of  Shareholder  to  site — 
Indemnity  against  Breach  of  Trust  — 
Charge  of  Fraud — Costs. 

Where  there  is  a  corporate  body  capable 
of  suing,  that  body  only  is  the  proper  plaiU' 
tiff  in  a  suit  for  the  recovery  of  property, 
whether  from  its  officers  or  directors  or 
from  amy  other  person,  and  a  bili  for  that 
purpose  cannot  be  sustained  by  one  share- 
holder  on  behalf  of  himself  and  all  others 
except  the  defendants. 

The  only  exception  to  this  rule  is  where 
the  directors  or  majority  of  shareholders 
are  doing  something  fraudulent  against  the 
minority,  who  are  overwhelmed  by  them. 

In  order  to  obtain  the  sale  of  a  business 
to  a  projected  limited  company,  the  L,  Go., 
and  toprocure  a  settling  day  for  the  company 
on  the  Stock  Exchange,  it  became  necessary 
that  40,000  shares  in  the  company  should  be 
subscribed  for,  with  51.  paid  upon  each. 
To  effect  this  purpose,  it  was  arranged  be- 
tween the  directors  of  the  L.  Go.,  the  I.  Co. 
— who  ware  promoting  the  L.  Go. — and  the 
N.  Bank,  that  the  N.  Bank  should  discount 
promissory  notes  of  the  I.  Go,  to  the  amount 
of  200,OOOJ, ;  that  the  I.  Co.  should  pay 
the  sum  so  received  back  into  the  N.  Bank 
to  the  account  of  the  L.  Co.;  that,  in  return 
for  such  payment,  40,000  shares  in  the  L. 
Co.  should  be  allotted  to  the  nominees  of 
tJie  I.  Co.,  and  that  the  money  so  paid  in 
should  be  retainedby  the  bank,  and  employed 
in  meeting  the  promissory  notes  when 
arrived  at  maturity. 

This  scheme  was  carried  out.  Subse- 
quently a  bill  was  filed  by  a  shareholder  in 
the  L.  Co.,  on  behalf  of  himself  and  all 
other  shareholders  in  the  company,  for  a 
declaration  that  the  applicalion  of  these 
moneys  to  meet  the  debts  of  the  I.  Co.  had 
been  a  breach  of  trust,  and  for  the  recovery 
of  the  amount  from  the  directors  of  the  L. 
Co.  and  the  N.  Bank : — ^Held,  that  such  a 
suit  came  within  the  above-stated  rule,  and 
was  not  sustainable. 

Held  also,  that  the  whole  scheme  was  a 
sham,  with  regard  to  which  no  liability  could 
arise,  either  at  law  or  in  equity,  between  the 
three  companies  who  were  parties  to  it. 
20 
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The  decree  in  lite  Court  helmo  found  the 
Bank  and  the  defendant  directors  of  the 
L.  Co.  jointly  and  severally  liable  to  make 
good  the  amount.  The  Bank  and  two  of 
the  directors  ajppealed,  but,  before  the 
appeal  u-as  heard,  the  Bank,  to  the  knoio- 
ledije  but  without  the  concurrence  of  tlie 
two  directors,  compromised  the  appeal,  and 
afterwards  filed  a  bill  against  the  two 
directors,  who  were  also  directors  of  the 
Bank,  and  their  own  managing  director  (not 
making  other  directors  who  acted  in  the 
matter  parties'),  to  compel  them  to  make 
good  to  the  Bank  the  amount  paid  under 
the  compromise. 

Held,  that,  if  the  decree  in  the  first  suit 
had  stood,  the  Bank  would  have  been  en- 
titled to  this  relief,  but  that  it  was  not 
sufficient  (as  in  the  case  of  a  covenant  for 
indemnitij')  to  sheto  the  decree  in  the  Court 
below;  and  that  decree  having  been  re- 
versed, the  bill  in  the  second  stdt  mv^t  be 
dismissed,  but  without  costs. 

This  was  an  appeal  on  behalf  of  Messrs. 
Harvey  Lewis  and  P.  B.  Henshaw,  two 
of  the  directors  of  a  joint-stock  company, 
called  Charles  Laffitte  &  Co.,  Limited, 
and  defendants  in  the  above-mentioned 
snit.  Gray  t.  Leuns,  from  a  decree  of  Malins, 
y.C,  ordering  the  appellants  and  certain 
other  directors  of  Charles  Laffitte  &  Co., 
Limited,  to  refund  a  sum  of  230,000{., 
which,  the  plaintiff  alleged,  had  been  im> 
properly  and  in  breach  of  tmst  taken 
from  the  compai^.  The  case  in  the  Conrt 
below  is  report«d  Law  Rep.  8  Eq.  526. 

The  bill  was  filed  by  the  plaintiff  (who 
was  the  holder  of  200  shares  of  201.  each, 
on  which  51.  had  been  paid  np  in  Laffitte 
&  Co.),  on  behalf  of  himself  and  all  other 
shareholders  in  the  company,  except  the 
defendants,  against  the  directors  of  the 
company  (inclading  the  appellants),  the 
company,  the  official  liquidator  of  the 
company,  which  was  in  course  of  being 
wound  up,  and  the  National  Bank,  for  a 
declaration  that  the  directors  of  Laffitte 
&  Co.  had  no  power  to  bind  the  share- 
holders to  certain  agreements  contained 
in  the  two  letters  hereinafter  mentioned, 
of  the  8th  of  December,  1865,  and  the 
6th  of  rebrnary,  1866,  respectively,  that 
the  directors  and  the  National  Bank  had 
been  guilty  of  breaches  of  trust  in  apply- 


ing the  assets  of  the  company  in  accord' 
ance  with  such  agreements,  and  were 
personally  liable  to  make  good  the  losses 
incurred  thereby. 

The  company  of  Charles  Laffitte  & 
Co.  was  formed  in  December,  1865,  and 
registered  as  a  limited  company  under 
the  Companies  Act,  1862,  with  a  nominal 
capital  of  3,000,000i.,  divided  into  160,000 
shares  of  201.  each.  The  objects  of  the 
company  were  to  purchase  for  15O,OO0J., 
and  extend  the  banking  business  of  Messrs. 
Charles  Laffitte  &  Co.,  of  Paris,  and  to 
cany  on  the  business  of  bankers  and 
other  similar  businesses.  Messrs.  Charles 
Laffitte,  G.  P.  Kitson,  Harvey  Lewis, 
and  F.  B.  Henshaw  and  others,  were 
named  in  the  articles  of  association  aa 
the  first  directors  of  the  company. 

The  90th  clause  of  the  articles  of  asso- 
ciation provided  that  "  The  directors  may 
invest  any  part  of  the  moneys  of  the 
company  in  the  purchase  or  acquisition 
of  shares  in  any  other  company  or  cor- 
poration, or  in  the  purchase  or  aoquisiiion 
of  the  assets  or  business  of  any  audi 
company  or  corporation,  or  of  any  private 
person  or  firm,  and  may  enter  into,  make 
and  cany  out  on  behalf  of  the  company 
any  deed,  contract  or  agreement  in  rela- 
tion thereto;  but  the  company  shall  in 
no  case  purchase  any  of  its  own  shares." 

Messrs.  Laffitte  &  Co.,  of  Paris,  re- 
quired that,  before  they  transferred  their 
business  to  the  new  company,  40,000 
shares  in  the  company  should  have  been 
actually  subscribed  for. 

Previously  to  the  incorporation  of  C. 
Laffitte  &  Co.,  Limited,  negotiations 
had  been  entered  into  between  the  pro- 
moters of  that  company  and  the  Ottoman 
Financial  Association,  of  which  Eitson, 
Lewis  and  Henshaw  were  directors,  for 
the  amalgamation  of  the  company  and 
that  association  upon  the  terms  of  the 
association  taking  35,000  shares  in  the 
company,  and  handing  over  to  the  com- 
pany all  their  assets  in  payment  for  such 
shares.  The  Ottoman  Association  not 
having  assets  sufficient  to  purchase  the 
36,000  shares  in  Laffitte  &  Co.,  as  pro- 
posed,  applied  to  the  International  Con- 
tract Company,  of  which  Eitson  was  the 
chairman,  to  assist  them,  and,  in  pnr- 
suanee  of  such  application,  on  the  6ui  of 
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December,  1865,  the  International  Com- 
MHij  wrote  to  Messrs.  Lsiffitte  &  Co.,  at 
Paris,  as  follows — 

"We  hereby  guarantee  the  subscrip- 
tion of  40,000  shares  to  Charles  Laffitte 
A  Co.,  Limited,  as  proposed  to  be  esta- 
blished in  conformity  with  the  annexed 
proepectas.  And  we  fbrther  guarantee 
the  payment  of  61.  per  share  on  the  said 
40,000  shares  at  the  National  Bank,  to 
the  credit  of  the  proposed  new  company, 
the  payments  to  be  made  in  instalments 
of  1{.  per  share  on  application,  and  42. 
per  sharo  within  foorteeu  days  after  the 
allotment." 

The  International  Company,  in  their 
turn,  obtained  an  undertaking  from  the 
Ottoman  Association,  guaranteeing  the 
subscription  for  35,00k)  of  these  shares. 

It  became  necessary  that  money  should 
be  provided  to  pay  the  subscription  for 
the  40,000  shares  thus  guaranteed  to  be 
taken,  not  only  in  order  to  satisfy  the 
requirements  of  Messrs.  Laffitte,  but  also 
to  enable  the  new  company  to  obtain  a 
settling-day  upon  the  Stock  Exchange, 
according  to  the  rules  of  the  Stock  Ex- 
change,  and  for  that  purpose  the  follow- 
ing arrangement  was  come  to  between 
the  promoters  of  Laffitte  &  Co.,  Limited, 
the  International  Contract  Company,  and 
the  National  Bank,  of  which  company, 
also,  the  defendants,  Lewis  and  Hei^aw, 
were  directors. 

It  was  arranged  that  the  bank  should 
be  one  of  the  bankers  of  the  new  com- 
pany; that  the  bank  should  discount  the 
promissory  notes  of  the  International 
Contract  Company  to  the  amount  of 
200,0002.,  and  that  the  money  so  ad- 
vanced by  the  bank  should  be  applied  in 
payment  for  shares  to  be  taken  by  the 
mucen  of  the  notes,  or  their  nominees, 
and  should  remain  in  the  bank  to  the 
credit  of  C.  Laffitte  &  Co. ;  and  that  the 
money  which,  under  this  arrangement, 
would  be  standing  to  the  credit  of  Laffitte 
&  Co.  in  the  bank,  might  be  applied  by 
tile  bank  in  payment  of  the  promissory 
notes. 

C.  Laffitte  &  Co.,  Limited,  was  re- 
gi«t«ed  on  the  8th  of  December,  1865, 
and  immediately  afterwards,  on  the  same 
day,  a  meeting  of  the  directors  of  the 
new  company  was  held,  at  which  Kitson, 


Henshaw,  Lewis  and  others  were  pre- 
sent. The  following  letter  was  uien 
and  there  written,  and  addressed  to  the 
manager  of  the  National  Bank : 

"  Charles  Laffitte  &  Co.  hereby  request 
that  yon  will  be  good  enough  to  discount 
the  promissory  notes  of  the  International 
Contract  Company  to  an  amount  of 
200,0002.  The  makers  thereof  have  un- 
dertaken, if  requested  by  us  so  to  do, 
to  apply  for  shares  in  this  company, 
Charles  Laffitte  &  Co.,  Limited,  and  to 
apply  the  proceeds  of  the  notes  for  that 
purpose,  and  on  behalf  of  parties  who 
will  take  up  the  said  shares.  And  Laffitte 
&  Co.,  Limited,  hereby  undertake  that, 
until  the  amount  of  the  said  notes  ore 
replaced  by  you,  there  shall  stand  to  the 
credit  of  laffitte  &  Co.,  Limited,  an 
amount  equal  to  the  sum  which  may  re- 
main unpaid  on  the  said  notes;  and  if 
such  notes  be  not  paid  at  maturity,  you 
shall  be  at  liberty  to  pay  same  out  of  the 
balance  which  shall  so  stand  to  the  credit 
of  Laffitte  &>  Co.,  Limited,  without  any 
farther  order  or  authority,  and  to  cancel 
the  notes.  Dated  the  8th  of  December, 
1865."  The  following  is  the  minute  in 
the  company's  books  relating  to  the 
above-mentioned  arrangement  and  letter. 
"  The  chairman  r«K)rted  result  of  nego- 
tiations with  the  International  Conti«ct 
Co.  relating  to  the  proposed  subscription 
for  shares,  and  read  form  of  letter  re- 
lating to  credit  to  be  opened  in  favour  of 
Charles  Laffitte  &  Co.,  Limited,  if  neces- 
sary, with  the  National  Bank.  Resolved, 
that  these  arrangements  be  approved, 
and  that  the  seal  of  the  company  be 
attached  to  the  letter,  and  that  a  dupli- 
cate be  forwarded  to  the  InternationxJ 
Contract  Company."  The  letter  was 
accordingly  signed  by  Kitson  (chairman) 
and  by  Gtratray  and  Bate,  two  of  the 
directors  of  the  new  company,  and,  in 
the  absence  of  any  proper  seal  of  the 
company,  none  having  been  yet  obtained, 
was  sealed  with  Harvey  Lewis's  signet 
ring,  which  was  adopted  as  the  company's 
seal  for  this  occasion.  This  letter  was 
sent  to  the  National  Bank,  and  upon  the 
guarantee  contained  in  it,  the  bank  dis- 
counted the  promissory  notes  of  the  In- 
ternational Company  for  200,0002.,  and 
placed  that  amount,  less  the  discount,  to 
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ihe  credit  of  that  company.  On  the  9th 
of  December  the  directors  of  C.  Laffitte 
&  Co.  issued  a  prospectos,  in  which 
they  stated  that  25,000  shares  in  the 
company  had  been  privately  snbscribed 
for.  The  International  Company,  or  its 
nominees,  then  applied  for  40,000  shares, 
as  i^reed,  and  the  deposits  and  allotment 
money  npon  these  shares  were  paid  for 
oat  of  tiiB  proceeds  of  the  promissory 
notes  remaimng  in  the  bank,  ike  amonnt 
which,  by  means  of  snch  payments,  was 
transferred  to  the  credit  of  Laffitte  &  Co., 
being  retained  by  the  bank  to  meet  the 
promissory  notes  as  they  should  become 
due.  In  Febm&ry,  1866,  a  farther  sum 
of  80,000!.  (less  discount)  was  transferred 
by  the  bank  to  the  credit  of  Laffitte  &  Co., 
under  an  arrangement  between  Laffitte  & 
Co.,  the  bank,  and  the  International  Com- 
pany, precisely  similar  to  that  already 
detailed,  the  letter  of  goarantee  to  the 
bank  for  this  fresh  advance  being  dated 
the  5th  of  Febmary,  1866. 

Under  these  circnmstanoes  an  applica- 
tion was  made  by  Laffitte  &  Co.  to  the 
committee  of  the  Stock  Exchange  for 
a  settling  day.  The  roles  of  the  Stock 
Exchange  were  stated  in  the  bill  to  be  as 
follows — 

"  The  application  for  a  special  settling 
day  for  transactions  in  the  shares  of  a 
new  company  must  be  accompanied  by 
the  following  documents,  viz.,  the  pro- 
spectus, the  Acts  of  Parliament,  or  articles 
of  assooiatio  1,  the  original  applications  for 
shares,  a  certificate  that  two-thirds  of  the 
shares  (exclasive  of  those  reserved  or 
granted  in  lien  of  money  payments  to  con- 
cessionaires, owners  of  property,  or  others) 
have  been  applied  for,  and  the  allotment 
book  signed  by  the  chairman  and  secretary 
of  the  company ;  a  certificate  signed  in 
like  manner,  stating  the  number  of  shares 
applied  for  and  allotted  unconditionally, 
and  the  amount  of  deposits  paid  thereon ; 
a  certificate  from  the  hankers  of  the 
company  (accompanied  by  the  pass  book), 
stating  the  amount  of  the  deposits  re- 
ceived; and  npon  this  being  done,  the 
committee  will  appoint  a  special  settling 
day,  provided  that  no  allegation  of  &and 
be  substantiated,  and  that  there  has  been 
no  misrepreseniation  or  suppression  of 
material  facts;    that  sufficient  scrip  or 


shares  are  ready  for  delivery,  anc 
pediment  exists  to  the  settiemen 
account ;  that  the  company  is  of 
fide  character  and  of  sufficient  ma; 
that  two-thirds  of  the  shares  shal 
oonditionaUy  allotted;  that  the 
of  association  restrain  the  directc 
employing  the  funds  of  the  con 
the  purchase  of  its  own  shares ;  i 
vided  that  a  member  of  the  St 
change  is  authorised  by  the  con 
give  full  information  as  to  the  fi 
of  the  undertaking,  the  appUcai 
and  allotments  of  shares,  and  as 
other  particular  that  the  commil 
require." 

In   order  to  comply  with  t 

Laffitte  &  Co.  obtained  the  reqi 

tificates  from  its  three  bankers,  < 

don  Joint  Stock  Bank,  the  Loi 

CounW  Bank,  and  the  Nation 

The  National  Bank,  by  letters  e 

to  the  committee  of  the  Stock  E 

certified,  on  the  27th  of  Janua 

that   "apphcation    had  been  i 

79,522  shares  in  Charles  Laffil 

Liiuited,  and  the  deposit  of  12.  ] 

amounting  to   79,5221.,  had  b 

thereon."    On  the  12th  of  Febmi 

they  certified  that  the  balance 

to  the  credit  of  Charles  LaffitI 

Limited,  amounted  to  237,550 

At  the  time  when  the  last  certi 

given,  the  bank  was  perfectly  w 

that  230,000!.  of  the  above-i 

balance  was  appropriated  to 

promissory  not(«    of   the   Int 

Company,  of   which  the  two 

10,000Z.  each,  became  due  only 

after  the  date  of  the  last-ment 

tificate,  and  the  remainder  won 

due  before  the  10th  of  May 

But  the  bank  concealed  this 

the  Stock  Exchange  committ« 

the  &ith  of  these  certificates 

Exchange  committee  granted 

day  to  Charles  Laffitte  &  Co. 

None  of  the  notes  of  the  Int 

Company  were  taken  up  by 

they  were,  in  feet,  paid  as  they  b 

out  of  the  230,000!^  Charles  Laf 

Limited,  never  acquired  the  I 

Laffitte  &  Co.,  of  Paris,  but  wt 

to  be  wound  up  on  the  3rd  of  ] 

1866.    Calls  had  been  made 
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contribntories  to  the  amcnmt  of  152.  per 
share. 

Both  the  International  Contract  Com- 
panj  and  the  Ottoman  Company  were 
ordered  to  be  wound  np  in  the  year  1866. 

The  plaintiffs'  bill,  which  was  filed  in 
NoTember,  1866,  prayed  a  declaration 
that  the  directors  of  Laffitte  &  Co.  had 
no  power  to  bind  the  shareholders  of  the 
company  to  the  agreement  contained  in 
the  two  letters  dated  the  8th  of  Decern- 
ber,  1865,  and  the  5th  of  February,  1866, 
that  the  said  directors  and  the  National 
Bank  were  goilly  of  breaches  of  trast  in 
applying  the  assets  of  the  company  in 
accordance  with  that  agreement,  and 
were  liable  to  make  good  the  losses  sns- 
tuned  in  consequence  of  such  breach  of 
trast. 

It  appeared  by  the  plaintiff's  evidence 
that  he  was  a  cousin  of  the  defendant, 
Sir  John  Gray,  the  proprietor  of  the 
Freeman's  Joumial  newspaper,  in  Dublin ; 
that  he  was  employed  as  a  clerk,  at  a 
salary,  in  the  newspaper  office ;  that  he 
had  never  paid  anything  upon  bis  shares 
in  the  company,  and  never  had  any  suffi- 
cient means  of  his  own  to  do  so ;  that  he 
had  been  informed  by  Sir  John  Gray, 
smce  the  institution  ot  this  suit,  that  the 
51.  per  share  paid  up  on  his  shares  had 
been  paid  by  Kitson,  and  he  supposed 
that  the  money  so  paid  was  derived  from 
the  National  Bank.  The  plaintiff  sub- 
mitted that,  whilst  he  remained  liable 
&r  calls  on  his  shares  in  the  company,  he 
had  a  sufficient  interest  to  entitle  him  to 
maintain  this  suit.  The  bill  was  originally 
filed  against  M.  A.  Qautray,  who  was 
one  of  the  first  directors  of  0.  Laffitte  & 
Go.  named  in  the  articles  of  association, 
and  took  a  part  in  the  transactions  com- 
plained of  in  this  suit.  But  in  December, 
1866,  before  any  other  of  the  defendants 
had  answered,  the  suit  was  abandoned 
against  him. 

Vice- Chancellor  Malins,  when  the  case 
came  before  him  in  1869,  decided  that 
the  National  Bank,  having  acted  upon 
the  letters  of  the  8th  of  December,  1865, 
and  the  5th  of  February,  1866,  for  a 
fraudulent  and  illegpal  purpose,  must 
restore  the  230,000^,  with  interest,  to 
Laffitte  &  Co.,  and  that  the  defendants, 
Btarrej  Lewis,    Hensbaw,    Eatson    and 


Bate,  who  had  acted  as  the  main  pro- 
moters of  the  scheme,  were  liable  to 
restore  the  funds  to  the  company.  See 
the  Report,  8  Law  Rep.  Eq.  526. 

From  this  decree  Lewis  and  Henshaw 
and  the  National  Bank  presented  separate 
petitions  of  appeal,  and  the  appeals  were 
set  down  to  be  heard,  but  before  they 
came  on,  a  compromise  was  effected  be- 
tween the  plaintiff  Gray,  the  bank  and 
the  liquidator  of  Charles  Laffitte  &  Co., 
by  which,  in  effect,  the  bank  agreed  to 
pay  the  plaintiff's  costs  and  the  debts  of 
Charles  Laffitte  &  Co.  The  defendants, 
Lewis  and  Henshaw,  were  not  parties 
to  this  compromise,  but  they  were  well 
aware  of  it,  and,  in  consequence,  they  did 
not  further  prosecute  their  appeal. 

The  bill  in  Parker  v.  Leune  was  filed  in 
1870  by  the  bank  (by  their  public 
officer)  against  Lewis  and  Henshaw,  and 
McKenna,  their  managing  director  at  the 
time  of  the  transaction,  to  make  them 
liable  to  the  bank  for  the  amount  paid 
under  the  compromise. 

The  13th  pan^raph  of  the  bill  con- 
tained a  charge  that  each  of  the  defend- 
ants was  to  receive  a  sum  of  5,OO0Z.  from 
the  International  Company  in  considera- 
tion of  their  supporting  the  scheme  as 
directors  of  the  National  Bank,  but  this 
charge  was  denied  by  the  defendants, 
and  was  not  sustained. 

The  Vice-chancellor  made  a  decree 
declaring  the  defendants  liable  to  make 
good  all  sums  properly  paid  by  the  bank 
under  the  compromise,  and  ordered  them 
to  pay  the  costs  of  the  suit,  but  ordered 
the  plaintiffs  to  pay  the  costs  occasioned 
by  paragraph  13  of  the  bill. 

"The  defendants  appealed;  and  Lewis 
and  Henshaw  also,  bjr  leave  of  the  Court, 
gave  notice  of  motion  to  restore  their 
appeal,  in  Oray  v.  Lewis,  to  the  paper. 

Pabkeb  v.  Lewis. 

Mr.  Fry,  Mr.  Henry  James,  and  Mr. 
Davey,  for  the  appellants  Lewis  and 
Hen^aw. — The  bank  had  power  to  dis- 
count the  bills  of  the  International  with- 
out any  security,  so  that,  even  if  the 
guarantee  of  Charles  Laffitte  &  Co.  was 
bad,  the  transaction  was  still  intra  vires. 
The  charge  of  fraud  has  fiuled,  and  the 
atmost  that  can  be  alleged  agtdnst  qb  ib 
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indiscretion  or   mistake,  for  wbich,  as 
directors,  we  are  not  liable — 

Overend  Sf  Gumey  Co.  v.  Cfibb,    42 
Law  J.  Rep.  (n.s.)  Chanc.  67 ;  s.  c. 
Law  Rep.  5  E.  &  I.  App.  480 ; 
Turqua7id  t.  Marshall,  37  Law   J. 
Bep.  (m.s.)  Chanc.  682 ;  s.  c.  Law 
Rep.  6  £q.  112  (on  appeal)  ;  s.  c. 
38  Law  J.  Rep.  (n.s.)  Chanc.  639 ; 
8.  c.  Law  Rep.  4  Chanc.  376. 
Bat    forther,    the    only    loss    really 
sustained  by  the  bank  was  under  the 
decree  in   Gray  v.  Lewis    (vM   supra), 
which,   we  contend,  was    wrong.     The 
bank  thonght  fit  to  compromise  the  suit, 
and  on  that  ground  we  did  not  pursue 
our  appeal.     The  emus  lies  on  the  present 
plaintiff,  to  shew  that  the  liability  under 
the  compromise  was  properly  incurred; 
but,  if  necessary,  we  ask  now  that  our 
appeal    in    Oray  v.  Lewis   (ubi    supra') 
should  be  heard.  The  Court  of  Exchequer 
has  practically  refused  to  follow  the  de- 
cision in 

The  British  and  American  Telegraph 

Company  t.  Albion  Bank,  41  Law 

J.  Rep.  (N.8.)  Exch.  67 ;  s.  c.  Law 

Rep.  7  Exch.  119. 

The  company  had  no  rightful  claim 

against  the  bank.     They  were  not  misled 

by  anything  that  was  done,  and  the  only 

persons  who   could  have   any  right  to 

complain  are  persons  who  were  induced 

to    take  shares  in  consequence  of   the 

bank's  representations. 

The  present  suit  is  really  founded  on 
the  charges  of  fraud,  which  have  failed ; 
otherwise  the  other  directors,  who  were 
present  when  the  resolution  was  passed, 
ought  to  be  parties. 

Mr.  Glasse,  Sir  J.  Karslake  and  Ifr. 
Everiit,  for  McKenna,  also  contended  that 
the  transaction  was  intra  vires,  and  fur- 
ther, that  there  was  no  personal  charge 
substantiated  against  McKenna,  and  no 
case  made  against  him  which  was  not 
made  against  all  the  directors  of  the 
bank,  who  ought,  also,  to  be  parties — 
Foicler  v.  Eeynnl,  2  De  Gex  &  S. 

749; 

Devaynes  v.  Bobinson,  24  Beav.  86 ; 

s.  c.  27  Law  J.  Rep.  Chanc.  157. 

If  the  certificate  was  a  fraud,  it  was 

only  on  those  who  took  shares  on  the 

fiutii  of  it,  and  even  regarded  aa  a  claim 


by  the  company,  the  suit  of  Qra 
Lewis  (ubi  supra)  was  wrongly  i 
tuted— 

Jones  y.  Oareia  dd  Bio,  1  Tdi 

B.  297 ; 
Croskey   v.   The  Bank  of  Wal 
QiS.  314. 
The  ground  of  fraud  having  failed 
bill  cannot  be  sustained  on  any  i 
grronnd — 

Hickson  v.  Lombard,  Law  B( 
E.  &  L  App.  324. 
The  Solicitor-Oeneral  (Sir  G.  Je 
Mr.  Cotton,  Mr.  Graham  Hastings 
Mr.  J.  Armstrong,  for  the  plaintiff.- 
transaction  was  not  an  ordinary  bai 
transaction.  It  was  a  breach  of  tn 
involve  the  bank  in  such  a  transa* 
and  the  directors  are  personally  liab! 
the  loss  sustained — 

The  Imperial  Mercantile  Credit 
ciation  v.  Coleman,  42  Law  J. 
(n.b.)  Clumc.  644 ;  s.  c.  Law 
6H.L.189; 
The  Joini  Stock  IHseomU  Con 
v.  Brown,  Law  Bep.  8  Eq.  38 
The  Land  Credit  Company  of  L 
V.  Lord  Femwy,  Iaw  Bep.  ( 
7;  on  App.  Law  Bep.  5  C 
763; 
ZuUieta's  Claim,  39    Law  J. 
(k.s.)  Chanc.  361 ;  on  appeal 
598 ;  B.  0.  Law  Bep.  5  Chanc. 
B.  o.  ibid.  9  Eq.  270. 
Then  as  to  the  argument  that  G 
Lewis  (ubi  supra)  was  wrongly  d© 
we  say  that,  the  bank  having  defen 
in  the  Court  below,  was  not  bou 
carry  the  defence  any  fiirther.     Th 
sent  defendants,   Lewis    and   Hen 
were  watehing  the  proceedings    ( 
time  of  the  compromise ;  and  it  wi 
them  to  suggest  and  support  the  fi 
defence,  if  they  desired  it.     The  < 
of  the  Court  is  conclusive — 

Lampleigh  v.  Brathwait,  1  Sm 
(6th  ed.),  pp.  149, 160, 
and  the  cases  there  cited. 

With  respect  to  the  objection 
parties,  iinder  the  Consolidated  < 
vii.,  r.  2,  the  plaintiff  is  not  bound  to 
before  the  Court  aU  the  parties  lia 
a  joint  and  several  demand,  anc 
appUes  in  case  of  a  br^ush  of  trusty 
administration  is  not  asked. 
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[Jambs,  L.J. — But  the  Conrt  will  not 
act  upon  that  when  justice  requires  the 
presence  of  the  other  parties.] 
We  rely  on 
Perry  v.  KnoH,  5  Beav.  293 ; 
EUlaway  v.  Johnson,  6  Beav.  319  ; 
The  Attorney- Ckneral  v.  The  GorporOr- 

Hon  of  Leicester,  7  Beav.  176 ; 
The  Attomey-Oenercd  v.  Pearson,  2 

CoD.  CO.  581 ; 
The  Attomey-Oeneral  v.  Wilson,  Cr. 
A  Ph.  1 ;  8.  c.  10  Law  J.  Rep. 
(n.s.)  Chanc.  63. 
The  bill  is  not  solely  based  on  fraud, 
and  it  can,  therefore,  be  sustained,  though 
the  charges  of  fraud  fail — 

The  London  Chartered  Bank  of  Aits- 
traUa   V.   Lempriere,  42   Law  J. 
Rep.    (n.s.)  P.C.  49;   s.  c.  Law 
Rep.  4  P.C.  App.  672. 
[Mozley  V.  Alston,  1  Ph.  790 ;  s.  c. 
16  Law  J.    Rep.    (m.s.)    Chanc. 
217. 
Foss  V.  Harhottle,  2  Hare,  461, 
were  also  referred  to  as  to  the  form  of 
the  suit  of  Qray  v.  Lewis  (itfci  supra).'] 
Mr.  Fry,  in  reply,  cited 
The  OharitabU  Corporation  v.  Sutton, 
2Atk.400. 
Mr.  OUute,  in  reply. 
After  the  conclusion  of  the  arguments 
in  Parker  v.  Leviit  (vhi  »u,pra),  the  appeal 
in  Qray  v.  Lewis  (ubi  supra)  was  ordered 
to  be  restored  to  the  paper. 

Grat  v.  Lewis. 

Mr.  Fry,  Mr.  Inndley  and  Mr.  H.  Davey, 
for  the  appellants,  argued  that  this  suit 
wag  wrongly  constituted.     If  a  bill  could 
be  maintained  at  all  under  the  circum- 
stances it  was  maintainable  only  by  the 
company,  and  an  individual  shareholder 
conld  not  sue  in  his  own  name,  as  the 
plaintiff  attempted  to  do  in  this  suit — 
Atwool  V.  Merryweather,  37  Law  J. 
Rep.  (h.s.)  Chanc.  36 ;  and  in  note 
Law  Rep.  6  £q.  464 ; 
Foss  V.  Harbottle  (ubi  supra)  ; 
Mozley  v.  Alston  (ttbi  supra). 
In  this  case  the  plaintiff  should  have 
obtained  leave  to  sue  in  the  name  of  the 
official  liquidator.    There  had  been  several 
cases  in  which  such  leave  had  been  given. 
The  objection  to  the  form  of  the  suit  was 
really  a  snbstontii^  and  not  merely  a  tech- 


nical one,  for  the  plaintiff  here  was  a  man 
of  no  means  and  could  not  pay  the  costs 
if  the  appellants  should  be  successful. 
Another  objection  to  the  constitution  of 
this  suit  arose  from  the  dismissal  of  the 
bill  against  Mons.  Gautray.  It  was  not 
open  to  a  plaintiff  to  alwndon  his  case 
against  one  of  several  persons  jointly 
liable,  and  to  proceed  against  the  others 
of  such  persons.  The  abandonment  of 
the  plaintiff's  case  as  against  one  of  the 
defendants  would  be  held  as  equivalent 
to  an  abandonment  of  it  against  all  of 
them — 

Fiissell  T.  Mwin,  7  Ha.  29;  s.  c.  18 

Law  J.  Rep.  (n.s.)  Chanc.  349 ; 
The  London  0ns  Light  Company  v. 

Spottiswoode,  14  Beav.  264 ; 
The  Attomey-Oeneral  v.  Dew,  3  De 
Gex  &  S.  488. 
Again  the  plaintiff  had  no  real  or  sub- 
stantial interest  in  the  suit :  according  to 
his  own  admission  he  had  never  paid  a 
penny  upon  his  shares.     He  was  merely 
the  nominee  of  some  other  person, 

Mr.  Cotton  and  Mr.  Oraham  Hastings, 
for  the  plaintiff. — The  money  when  paid 
into  the  National  Bank  was  the  money  of 
"  C.  Laffitte  &  Co.,"  and  the  bank  which 
concurred  in  its  misappropriation  with 
full  knowledge  of  the  circumstances  was 
a  party  to  and  liable  in  respect  of  the 
breach  of  trust — 

Wilson  V.  Moore,  1  Myl.  &  K.  127, 

337; 
Bryson  v.   The   Warwick    and  Bir- 
mingham Caned  Company,  4  Do 
Gex,  M.  &  G.  711 ;  s.  c.  23  Law  J. 
Rep.  (n.s.)  Chanc.  133,  afi&rming 
1  Sm.  &  G.  447. 
Mr.  Fischer  and  Mr.  Armstrong,  for  the 
liquidators  of  Lafiitte  &  Co. — First,  as  to 
the  position  of  the  plaintiff.  Had  he  a  sub- 
stantial interest  in  the  suit  'i  Qe  held  200 
shares  on  which  he  was  liable  for  calls. 
As  against  creditors  of  the  company  he 
was  the  shareholder  liable,  therefore  he 
had  a  plain  interest  in  recovering  these 
funds  which  would  be  applicable  towards 
payment  of  the  company's  debts.     That 
being  so  he  could  maintain  this  bill — 
Forrest  v.   The  Manchester,  Sheffield 
and    Lincolnshire    Railway    Com- 
pany, 4  De  Gex,  F.  &  J.  126. 
The  fact  that  the  company  had  been 
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ordered  to  be  wound  up  did  not  afifect  the 
plaintiff's  right  to  sue — 

Bnjson  T.    The    Wancick    and  Bir- 
mingham    Canal    Company    (ubi 
supra). 
[LoED  Justice  James. — There  being  a 
corporate  body,  can  an  individual  share- 
holder, either  independently  of  or  after  a 
•winding  up  of  the  company,  file  a  bill  on 
behalf  of  himself  and  all  other  share- 
holders to  recover  moneys  due  to  the  cor- 
poration ?] 

Mr.  Fischer. — ^Tes.  He  could  do  so 
where  the  act  complained  of  was  a  breach 
of  trust.  Any  person  in  the  position  of 
a  cestui  que  trust  had  a  right  to  come  to 
the  Court  and  have  the  act  rectified. 
After  a  winding  up  order  no  snit  could 
be  sustained  by  the  company.  Any  suit 
on  their  behalf  must  then  be  brought  by 
the  ofScial  liquidator.  But  the  ofScial 
liquidator  could  not  maintain  a  suit  of 
this  kind — 

Ernest  v.  Weiss,  2  Dr.  &  S.   561 ; 
8.  c.  32  Law  J.  Bep.  (n.s.)  Chanq. 
113; 
Clinch  V.  The  Lmidon  Financial  Cor- 
poration, 37  Law  J.  Rep.  (n.s.) 
Chanc.  281 ;  38  Law  J.  Rep.  (n.s.) 
Chanc.  1 ;  s.  o.  Law  Rep.  4  Chanc. 
117; 
Hardy  v.  The  Metropolitan  Land  and 
Finance  Company,  41  Law  J.  Rep. 
(n.s.)  Chanc.  257 ;  s.  c.  Law  Rep. 
7  Chanc.  427 ; 
The  British  and  American  Telegraph 
Company  y.  The  Albion  Bank  (uhi 
supra). 
Mr.  Bobinson  appeared  for  Sir  John 
Gray. 
No  reply  was  called  for. 

Gbat  v.  Lewis. 

LoBD  Justice  Jambs. — I  am  of  opinion 
that  the  appellants,  Mr.  Harvey  Lewis 
and  Mr.  Fraser  Bradshaw  Henshaw,  are 
entitled  to  be  relieved  from  the  decree 
which  has  been  pronounced  against  them 
in  this  case.  They  are  the  only  persons 
who  appear  before  us  as  appellants.  The 
other  parties  against  whom  the  decree 
was  made  have  not  appeared  at  the  bar 
and  asked  (although  they  were  entitled  of 
course  on  an  appeal  from  the  whole 
decree  to  do  so)  to  be  relieved  from  the 


decree,  and  they  are  content  to  remain  as 
they  are,  including  the  National  Bank, 
which  does  not  appear  or  ask  to  be  re- 
lieved from  the  decree  which  was  made 
against  it. 

Now  I  am  of  opinion  that  this  bill  is 
demurrable  upon  almost  every  ground  on 
which,  according  to  my  view,  a  bill  is 
demurrable  in  this  Court.  I  am  of  opinion 
that  there  is  a  wrong  plaintiff,  that  there 
is  a  wrong  forum,  and  that  there  is  no 
cause  of  action  by  a  right  plaintiff  in  a 
right  forum.  The  objection  was  taken 
that  this  bill  should  not  have  bqen  filed 
by  a  plaintiff  on  behalf  of  himself  and  all 
other  the  shareholders,  and  I  think  it  is 
very  important  indeed  in  order  to  avoid 
oppression,  which  one  can  see  would  be 
almost  endless,  in  a  caae  of  this  kind  to 
adhere  to  the  rule  laid  down  in  Mozley  v. 
Alston  (ubi  supra)  and  Foss  v.  Marbottle 
(ubi  supra),  which  cases  have  always  been 
considered  as  settling  the  law  of  this 
Court,  that  where  there  is  a  corporate 
body,  capable  itself  of  suing,  that  corporate 
body  is  the  proper  plaintiff  and  the  sole 
plaintiff.  The  veiy  object,  in  my  view, 
of  incorporating  bodies  of  this  kind  is  to 
render  it  unnecessary  to  have  a  mnltipli> 
city  and  endlessness  of  suits,  which  might 
very  easily  have  arisen  where  one  share- 
holder, on  behalf  of  himself  and  a  great 
number  of  other  shareholders,  was  allowed 
to  file  a  bill*  Of  course  the  difi&culties  in 
suchacase  as  that  would  be  very  great.  The 
defendant  might  have  a  bill  filed  against 
him  by  one  plaintiff  who  might  dismiss 
it,  and,  if  he  was  a  poor  man,  the  defend- 
ant would  have  no  remedy  and  would 
lose  his  costs,  and  then  he  might  have 
another  bill  filed  against  him  by  some- 
body else,  and  every  shareholder  in  the 
company  might  file  a  bill.  Therefore 
there  might  be  as  many  bills  as  there 
were  shareholders  multiplied  by  the 
number  of  defendants.  Of  course  the 
result  would  be  quite  fearful,  and  indeed 
I  think  the  defendant  has  a  right  to  have 
the  case  made  against  him  by  the  man  or 
the  real  body  who  are  entitled  to  com- 
plain  of  what  he  has  done. 

Now  in  this  case  I  am  of  opinion  that 
the  only  person — ^yon  may  call  it  a  person 
the  body  politic — ^the  only  one  to  com- 
pkun   was    the   incorpoiated   company, 
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called  Charles  Laffitte  &  Co.  In  its  cor> 
porate  character  it  was  liable  to  be  sued, 
and  was  entitled  to  sue,  and  of  course  if 
the  companj  sued  in  its  corporate 
character  the  defendants  coold  allege  a 
release  or  a  compromise  by  the  company 
in  its  corporate  character,  a  defence  which 
would  not  be  open  in  a  suit  where  a  plain- 
tiff is  sning  on  behalf  of  himself  and 
other  shareholders.  I  think  it  is  of  the 
ntmost  importance  to  maintain  the  rule 
laid  down  in  Mozley  t.  Alston  {viii  supra) 
and  Fo*s  t.  HarbotUe  (iibi  supra),  to  which 
as  I  understand  the  only  exception  is 
where  the  corporate  body  has  got  into 
the  hands  of  directors  and  of  a  majority 
of  the  shareholders,  which  directors  and 
majority  are  nsing  their  power  for  the 
pnrpoee  of  doing  something  fraudulent 
against  the  minority,  who  are  over* 
whelmed  by  them.  I  can  easily  onder- 
stand  the  case  Ahuool  v.  Merryweather 
(uW  supra),  in  which  Wood,  V.C.,  al- 
lowed a  bill  under  those  circumstances  to 
be  filed,  and  even  there  only  after  there 
had  been  an  attempt  to  obtain  a  proper 
authority  from  the  corporate  body  itself 
in  public  meeting  assembled. 

The  objection  to  such  a  bill  is  made 
very  manifest  by  what  we  have  in  this 
patticolar  case.  Here  Mr.  George  Gray 
files  a  bill  on  behalf  of  himself  and  all 
other  the  shareholders  of  the  companv 
complaining  of  a  transaction  as  to  which 
he  really  was  by  his  agent  a  party.  Now 
Mr.  Ghray  never  paid  a  farthmg  of  money 
to  the  company;  he  never  was  in  any 
sense  of  the  word  a  shareholder  of  the 
company,  except  with  reference  to  the 
liability  he  has  come  under  since  the 
winding  up ;  but  he  was  a  mere  name 
used'by  a  person  of  the  name  of  Kitson, 
for  the  purpose  of  carrying  into  effect  tho 
transaction  which  is  complained  of,  and 
here  he  is  asking  relief  on  behalf  of  him- 
self  and  the  other  shareholders,  including 
all  those  shareholders  who  were  then 
trustees  and  nominees  of  the  International 
Company,  and  in  respect  of  transactions 
to  which  the  International  Company  was 
a  party.  Monstroas  consequences  might 
r^olt  from  allowing  such  a  suit  as  this, 
which  seems  to  me  improperly  instituted. 

It  is  not  necessary  to  go  into  the  other 
objections  to  the  frame  of  the  suit  arising 

Vsw  SsBixa,  43.— Cni^ic. 


from  the  dismissal  of  the  bill  against 
AmM^e  Gkutray,  who  still  remains  upon 
tho  record  as  one  of  the  parties  liable.  It . 
is  probably  not  necessary  to  consider  in 
the  first  place  whether  this  is  one  of  those 
suits  in  which  a  bill  can  be  filed  against 
someand  not  others,  of  persons  undera  joint 
and  several  liability,  and  it  is  not  neces- 
sary to  consider  how  far  when  a  man  has 
been  made  a  party,  being  out  of  the  juriF> 
diction,  and  an  appearance  is  entered  for 
him,  the  case  comes  within  the  authority 
of  those  cases  before  Wigram,  Y.C,  and 
the  Master  of  the  Bolls,  where  a  defend- 
ant  who  was  sued  as  one  of  several 
became  bankrupt  or  died.  The  objection 
is  in  the  highest  decree  technidal,  and  one 
would  rather  not  give  an  opinion  on  a 
highly  technical  point  where  the  case  does 
not  require  it.  Therefore  we  will  leave 
the  objection  as  to  Am^dee  Chtntray  un- 
disposed of. 

How  the  next  question  is,  supposing 
the  case  to  be  looked  upon  as  a  bill  filed  by 
the  company,  Charles  Laffitte  &  Co.,  is  it 
possible  to  sustain  it  ?  It  is  utterly  im- 
possible to  sustain  the  bill,  except  as  a  bill 
by  which  the  company  is  seeking  to  re- 
cover money,  llie  case  by  the  company 
against  the  bank  is  really  this,  and  it  is 
in  my  opinion  a  simple  action  at  law. 
They  say,  "You,  the  bank,  have  got 
money  in  your  hands,  money  paid  into 
your  bank  to  our  account,  and  for  which, 
therefore,  you  are  liable  to  us ;  they  are 
moneys  had  and  received  by  you  to  our 
use,  and  you  are  our  debtors  to  that 
amount ;  true  it  is  yon  say  that  you  have 
on  your  own  books  discharged  yourself 
of  230,000Z.  of  those  moneys  which  you 
have  so  received  by  applying  them  in 
payment  of  certain  bills  of  exchange  under 
an  authority  signed  by  some  of  our  direc- 
tors ;  that  authority  is  perfectly  idle.  It 
was  entirely  ultra  vires.  The  bank  knew 
it  was  lUira  vires,  and  the  directors  knew 
it  was  ultra  vires.  Therefore  the  remedy 
against  the  bank  remains  exactly  as  if  no 
such  idle  paper  had  been  signed.  The 
case  is  one  for  a  simple  action,  like  that 
which  was  brought  in  The  Brittsh  and 
AmerkanTelegraph  Company  v.  The  Albion 
Bank  (ubi  supra),  which  was  brought  for 
moneys  actually  paid  in  much  the  same 
way  as  in  this  case.  Therefore  it  appears 
2P 
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to  me  that  the  proper  action  is  an  action 
at  law,  and  there  is  no  reason  on  earth  why 
the  fomm  shonld  be  changed. 

Bat,  beyond  that,  it  appears  to  me  with 
regard  to  the  substance  of  the  case,  that 
is  to  say,  with  regard  to  that  which  is 
really  the  sole  sabject  of  this  suit,  namely, 
the  transaction  connected  with  the 
230,0002.,  there  is  no'case  as  to  which  any 
liability  can  arise  between  these  companies 
either  at  law  or  in  equity.  It  was  a  trans- 
action between  the  three  companies, 
through  their  directors,  the  International, 
the  National  Bank  and  Charles  LafiStte  & 
Co.  The  National  Bank,  throagh  their 
directors,  were  no  more  answerable  than 
Charles  Laffitte  &  Co.  were  liable,  through 
their  directors,  or  the  International  Com. 
pany,  through  their  directors.  The  whole 
thing  was  a  trilateral  contrivance  between 
the  directors  of  these  three  companies  for 
the  purpose  alleged  in  the  bill — for  the 
purpose  of  making  it  appear  that  the  com- 
pany had  moneys  which  it  had  not,  for  the 
purpose  of  deceiving  the  Stock  Exchange 
committee  by  a  false  certificate  of  the  state 
of  the  company.  That  the  object  from  the 
first  was  illegal  and  tdtra  vires  appears 
&om  the  documents  themselves.  Every- 
body connected  with  the  transaction  must 
have  been  fully  aware  that  no  such  appli- 
cation of  the  moneys  could  be  authorised. 
Everybody  must  have  been  aware  that  the 
whole  thing  was  a  sham  from  the  begin- 
ning to  the  end,  and  firom  a  sham  no  action 
or  suit  arises  either  at  law  or  in  equity. 
That  being  so  I  am  of  opinion  that  the 
bill  cannot  be  sustained.  The  appellants 
do  not  ask  for  costs  in  this  case.  On  the 
ground  that  the  plaintiff  had  no  right  to 
interfere,  probably  I  shonld  have  been  dis- 
posed to  take  a  dmerent  view,  but,  having 
regard  to  the  sham,  I  shonld  not  havo 
been  disposed  to  give  anybody  connected 
with  the  transaction  any  costs  whatever. 

LoBD  Justice  Mellish. — I  am  of  the 
same  opinion.  The  only  part  of  the  case 
to  which  I  wish  to  add  a  few  observations 
relates  to  what  may  be  called  the  merits 
of  the  case,  and  I  wish  to  consider  what 
is  the  true  legal  effect  of  the  alleged 
agreement  contained  in  the  letter  of  the 
8th  of  December,  1865.  Now  at  that 
time  Charles  Laffitte  &  Co.  had  only  just 
1)een  registered,  on  that  same  day.    They 


had  not  started  at  all,  and  I  enti 
with  what  has  been  said  that  it 
quite  absurd  to  suppose  that  tb 
ordinary  transaction  in  the  wa 
business  under  their  articles  of  ai 
They  did  not  attempt  to  commi 
ness  until  months  after  the  ti 
this  letter  was  written  and  th 
ment  entered  into. 

Well,  what  is  the  agreement?  1 
ment  is  that  the  bank  shall  disc 
of  the  International  Contract 
to  the  amount  of  200,000i.,  that 
national  Company  shall  pay 
200,0002.  back  again  into  the  bai 
ment  of  5i!.  per  share  on  4^,000 
Charles  Laffitte  &  Co.,  to  be  t 
the  nominees  of  the  Intematio 
pany,  that  that  sum  so  paid 
remain  to  the  credit  of  Charles 
Co.  nominally  in  the  books  of 
until  the  promissory  notes  shoul 
due,  and  when  the  promissory  no 
become  due,  then  it  should  be  t 
payment  of  the  notes.  That  I 
transaction,  I  cannot  help  sayii 
pears  to  me,  as  it  does  to  the  Lor 
to  be  an  entire  sham.  There  is 
pretence  of  dealing  with  these  h 
of  money  no  real  advance  to 
Nobody  is  pat  in  funds.  Thelnt« 
Contract  Company  get  no  mot 
they  can  deal  with.  Charles  1 
Co.  get  no  money  which  they 
with.  The  bank  makes  no  lu 
any  one  except  for  the  mere 
period  during  which  it  is  paid 
taken  back  again.  There  is  no  ri 
tary  transaction  at  aU.  All  thai 
is  that  there  is  a  representati 
that  40,000  shares  have  been  all< 
in  my  opinion  they  cannot  be  ci 
to  have  been  allotted  at  all,  b 
the  articles  of  association  of  Ch) 
fitte  &  Co.,  which  all  these  pan 
aware  of,  they  bad  no  right  to  al 
unless  they  received  11.  deposit 
cation  and  42.  on  allotment,  and 
money  is  borrowed  to  pay  that 
the  credit  of  Charles  Laffitte  & 
and  borrowed  in  such  a  way  tl 
wbo  profess  to  lend  it  do  not  r« 
at  all,  and  are  enabled  to  apply 
moneys  as  they  came  back  in  (Us 
the  liability,  it  is  quite  obvious  tha 
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■whatever  had  been  advanced  or  paid  over 
at  all.  I  cannot  help  thinking,  though 
tho  defendants  say  that  they  thought  this 
was  all  right,  and  it  was  not  until  a  late 
period  they  discovered  that  it  was  wrong 
that  gentlemen  of  bnsiness  and  of  exten- 
sive experience  in  joint  stock  companies 
coold  hardly  help  being  aware,  at  least  if 
they  took  the  trouble  to  consider,  what 
the  nature  of  the  transaction  was,  that  it 
was  almost  impossible  that  such  a  trans- 
action could  be  an  honest  transaction.  It 
was  a  transaction  on  the  face  of  it  for  the 
purpose  of  making  it  appear  that  40,000 
shares  had  been  allotted  and  paid  for, 
whereas  in  reality  no  shares  had  been  al- 
lotted and  paid  for. 

That  being  the  nature  of  the  transaction, 
what  is  the  legal  effect  in  point  of  law  ?  I 
apprehend  the  first  effect  of  it  is  that  be- 
yond all  question  everybody  who  is 
deceived  by  the  transaction — everybody 
who  is  brought  to  subscribe  for  shares  or 
to  buy  shares  by  reason  of  being  led  to 
believe  that  those  40,000  shares  had  been 
honestly  subscribed  for  and  paid  for,  is 
entitled  to  have  a  remedy  both  at  law  and 
in  equity  against  those  persons  who  have 
deceived  him,  but  it  must  obviously  be  a 
personal  remedy  by  each  person  who  has 
been  so  deceived.  They  cannot  join  in  a 
class,  one  suing  for  all  the  rest,  because 
each  person  must  enter  into  the  circum- 
stances of  his  own  particular  case  to  shew 
how  and  in  what  way  he  was  deceived. 
That  is  the  effect  of  it.  But  then,  besides 
that,  what  effect  can  be  given  to  it  p  Is 
one  of  the  companies  entitled  to  recover 
from  the  other  company  any  large  sum  of 
money  ?  It  appears  to  me  extremely  dif- 
ficult to  see  how  that  can  be  so.  I  entirely 
agree  with  the  judgment  in  the  case  of 
The  British  and  Amoriean  Telegraph  Gom- 
pany  v.  The  Albion  Bank  (ttbi  nipra)  in  the 
Court  of  Exchequer,  and  in  my  opinion 
it  applies  to  this  case.  The  money  paid 
in  never  was  in  my  judgment  the  money  of 
Charles  LafQtte  &  Co.  It  was  a  mere  sham. 
They  never  had  the  control  over  it,  they 
never  could  draw  cheques  upon  it,  and 
they  knew  they  never  could  draw  cheques 
upon  it.  The  maxim  I  apprehend  in  point 
of  law  is  this — "  In  pari  delicto  potior  est 
conditio  possidentis."  The  law  will  leave 
the  parties  where  it  finds  them.    I  think 


no  action  could  have  been  brought  on 
those  notes  by  the  bank  against  the  Inter- 
national Contract  Company.    I  think  the 
consideration  for  the  notes  was  tainted 
with  illegality,  and  that  the  law  would  not 
have  interfered  with  the  parties  at  all  if  it 
had  happened  that  tho  International  Com- 
pany had  not  paid  back  the  money.    I 
believe  the  law  would  have  left  it  where  it 
was,  because  it    was    so    tainted    with 
illegality  that  the  law  would  not  have 
assisted  either  of  the  parties.     In  my 
judgment  the  law  ought  to  leave  it  there. 
If  indeed  there  were  any  moneys  of  Charles 
Laffitte  &  Co.  which  bona  fide  shareholders 
paid  into  the  bank,  then,  in  my  judgment, 
they  would  be  entitled,  at  law  at  least,  to 
recover  that  sum.     That  I  apprehend  ia 
not  the  case  before  us,  and  I  cannot  help 
thinking  the  decision  we  are  coming  to 
meets  the  real  justice  of  tho  case.    The 
practical  effect  of  the  judgment  of  the 
Vice- Chancellor  is  that  the  very  person, 
Eitson,  and  the  allies  of  Eitson,  who  were 
the  ooncoctors  of  these  frauds,  are  the  per- 
sons who  get  the  benefit  of  the  whole  of 
this  money.     I  cannot  but  think  that  per- 
sons in  the  position  of  the  plaintiffs  who 
have    subscribed    at    Kitson's    request, 
and  who  are  mere  nominees  of  his,  must 
look  for  an  indemnity  from  the  Interna- 
tional Contract  Company,  or  from  Eiteon 
or  from  whoever  employed  them,  but  I 
presume  in  this  Court  they  mu  st  be  treated 
as  having  been  parties  to  and  having  had 
notice  of  these  illegal  transactions.     If  a 
person   allows    himself  to  be  the   mere 
nominee  of  and  acts  for  another  person, 
he  must  be  bound  by  the  notice  which 
that  other  person  for  whom  he  acts  has  of 
the  transaction.   Therefore  in  my  opinion 
there  is  really  no  case  made  out  against 
the  defendants,  Mr.  Harvey  Lewis   and 
Mr.  Henshaw,  and  the  bill  must  be  dis- 
missed. 

The  order  will  be  to  discharge  the  decree 
of  the  Vice-Chancellor  against  the  appel- 
lants, dismissing  the  bUl  against  them 
without  costs ;  return  the  deposit  and 
make  no  other  order  as  to  costs. 

Pabkbe  v.  Lewis. 

LoED  JusncB  James  (on  Aug.  5, 1873). 
— The  facts  of  this  case  have  been  so  fully 
stated  in  the  case  of  Qray  v.  Lewis  before 
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the  Vice-Chanoellor,  and  the  case  of  Qray 
y.  Iiewig  before  ns  and  the  case  of  Parker 
Y.  Lewis  before  the  Vice-Chancellor,  that 
it  is  not,  I  think,  necessary  to  recapitulate 
them. 

The  sort  of  statement  was  that  there 
■was  a  transaction  between  three  com- 
panies, the  International  Contract  Com- 
pany, the  National  Bank  and  Charles 
lAflStte  &  Co.,  by  which  the  National  Bank 
undertook  to  disconnt  bills  of  exchange  to 
the  extent  altogether  of  23O,OO0Z.  for  the 
International  Contract  Company,  who 
undertook  to  apply  for  shares  in  Charles 
Laffitte  &  Co.,  and  to  pay  the  moneys  into 
the  National  Bank,  and  the  moneys  so 
paid  into  the  National  Bank  and  any  other 
moneys  standing  to  their  credit  were  to 
remain  there  as  seonrity  for  the  230,0OOZ. 
bills,  and  were  to  he  applied,  if  not  sooner 
taken  up,  in  cancelling  the  bills.  The  bills 
of  exchange  were  nominally  discounted 
accordingly.  In  the  57th  paragraph  of 
the  bill  the  thing  is  summed  up  thus — 
"  The  several  moneys  so  placed  by  the 
said  National  Bank,  as  aforesaid,  to  the 
-credit  of  the  said  International  Contract 
Company  (Limited)  were  respectively 
drawn  out  and  applied  as  follows:  the 
International  Contract  Company,  as  afore- 
said, drew  out  the  said  moneys  by  cheques 
in  fitvonr  of  the  said  Oeorge  Payne  Kitson 
or  his  firiends  with  the  intent  that  the 
said  moneys  should  be  paid  in,  and  the 
said  moneys  were  in  fact  paid  in,  to  the 
said  National  Bank  by  cheques  or  cash 

Purporting  to  be  in  discharge  of  the  said 
I.  and  4Z.  due  as  aforesaid  in  respect  of 
shares  in  the  said  Charles  Laffitte  &  Co. 
(Limited)  bona  fide  applied  for  and  al- 
lotted. But  the  sums  so  paid  into  the 
said  bank,  except40,000Z.  paid  in  in  respect 
of  8,000  shares  in  Charles  Laffitte  &  Co. 
(Limited),  were  not  paid  in  in  respect  of 
shares  bona  fide  appUed  for  and  allotted 
in  the  said  company,  and  the  arrauge- 
ments  so  made,  as  aforesaid,  by  the  de- 
fendants amounted  in  £EM;t  to  a  loan  by  the 
said  National  Bank  to  the  said  Charles 
Laffitte  &  Co.  (Limited)  in  order  to  enable 
the  said  company  in  effect,  and  through 
the  intervention  of  the  said  International 
Company,  as  aforesaid,  to  buy  its  own 
shares  which  Charles  Laffitte  &  Co.  (Li- 
mited) was  expressly  forbidden  by  its 


articles  of  association  to  do."  Th 
mentioned  parenthetically  there 
very  clearly  stated)  was  •40,00C 
irrespective  of  the  230,000^., 
ject  of  the  suits  of  Gray  v.  L 
supra}  and  Parker  v.  Lmois, 
were  the  moneys  that  wer 
paid  in  in  respect  of  the  si 
shareholders,  and  the  statemeni 
arrangement  amounted  to  a  loa 
bank  to  Charles  Laffitte  &  Co.  is 
difficult  to  understand.  I  th 
more  accurately  stated  in  the  i 
graph — "In  feet  the  defendau 
colour  of  engaging  the  National 
an  ordinary  discount  transaotio 
perly  and  in  violation  of  their 
directors  of  the  said  bank  to^ 
shareholders  thereof  engaged 
bank  in  the  promotion  of  Chark 
&  Co.  (Limited),  and  made  ni 
National  Bank  as  a  means  to  e: 
said  Charles  Laffitte  &  Co.  (Li 
purchase  its  own  shares,  and  to 
fictitious  credit  and  a  fictitious  1 
its  bankers,  and  to  enable  the  s 
pany  to  represent  that  it  had  a  I 
np  capital,  when  in  &ct  it  hat 
bona  fide  capital  at  all,  and  to  e 
said  company  to  obtain  a  sett 
when  in  truth  the  said  companj 
entitled  to  that  advanti^e,  and 
the  said  company  to  make  it  i 
M.  Laffitte,  as  in  fsict  the  said 
did  make  it  appear  to  him,  that  \ 
lations  respectmg  a  bona  fide  svi\: 
of  40,000  shares  with  52.  per  si 
up  had  been  comphed  with  whei 
such  was  not  the  case." 

That  being  the  state  of  the  tr 
the  suit  of  Qray  v.  Lewis  (ub 
amongst  other  suits,  was  comm 
which  the  Yice-Chancellor  arriv 
conclasion  that  the  National  Bai 
fact  liable  to  pay  to  Charles  Laffi 
the  230,0002.  which  "hras  the 
balance  at  the  bankers,  and  was 
tious  capital  when  it  had  not  i 
fide  capital  at  all.  That  decree  v 
wards  the  subject  of  a  petition 
hearing  by  all  the  defendants 
Court,  and  was  then  made  the  e 
a  compromise  between  all  the 
between  the  bank  and  the  part 
ested,  and  connected  with  the 
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of  Charles  Laffitte  A  Co.  Now  if  we  had 
agreed  with  the  judgment  of  the  Vice- 
CbanceUor  that  Charles  Laffitte  &  Co. 
were  entitled  to  withdraw  those  moneys 
from  the  National  Bank,  if  we  had  agreed 
with  the  ratio  decidendi  of  the  Vice-Ciian- 
cellor  that  in  trath  the  moneys  which 
went  out  went  out  as  moneys  of  the  bank 
and  had  come  in  as  moneys  of  Charles 
Laffitte  &  Co.  under  the  arrangement  with 
them,  we  should  have  agreed  with  the 
Vice-Chanoellor  that  the  decision  in 
Parker  v.  Lewis  was  a  necessary  corollary 
and  consequence  of  the  decision  in  Gray 
V.  Leteia  (w6t  su^ra').  But  as  when  we 
heard  the  case  of  Gray  y.  Lewis  {ubi 
supra)  we  did  not  concur  in  the  view 
of  the  yice-Chancellor  in  that  respect, 
as  we  thought  the  bUl  in  Gray  v.  Lewis 
(iibi  mpra)  was  not  sustainable,  that 
in  truth  there  was  no  res  acta  at  all  but  a 
mere  fabula  acta  between  these  parties — 
that  the  whole  thing  was  a  fiction  and  a 
sham  ontof  which  no  right  or  liabiUty  could 
accrue  or  be  imposed  upon  any  of  the 
companies  who  through  their  directors 
were  parties  to  the  transaction,  the 
ground  of  the  decision  in  Parker  v.  Lewis 
is  entirely  out  away.  The  decision  of  the 
Vice-Chancellor  in  Parker  v.  Lewis  neces- 
sarily, 88  it  appears  to  me,  followed  his 
dedaion  in  Oray  t.  Lewis  (ubi  supra),  and 
if  our  judgment  in  Oray  v.  Lewis  (ubi 
supra)  is  right  it  appears  to  me  also  to 
fbUow  that  the  corresponding  conse- 
quence must  follow,  that  is,  that  the  bill 
in  Parker  v.  Lewis  must  fail. 

It  is  strongly  contended  before  us  by 
the  oonnsol  for  the  several  defendants  in 
this  snit,  that  is  to  say,  the  defendants 
Lewis  Henshaw  and  McKenna,  that  the 
bill  was  entirely  based  against  these  three 
defendants  on  a  charge  of  fraud,  and  that 
the  case  of  fraud  having  failed  the  bill 
ought  to  be  dismissed  upon  that  ground, 
and  ought  to  be  dismissed  with  costs,  in- 
dependently of  any  question  upon  the 
merits.  I  have  read  the  bUl  very  care- 
fully, and  I  &gree  with  the  counsel  for 
the  defendants,  that  the  case  is  substan- 
tially, essentially  and  exclusively  based 
upon  fraud  against  these  parties.  They 
were  selected  because  they  were  inte- 
rested in  the  matter  themselves,  as  far  as 
Lewis  and  Henshaw  were  concerned,  and 


for  other  reasons,  which  I  will  mention, 
with  regard  to  McKenna.  I  have  had 
some  doubt  as  to  whether  the  rule  ought 
not  to  be  applied,  as  to  the  dismissal  of  the 
bill  with  costs ;  but  I  think  we  ought  to 
dispose  of  the  bill  not  merely  upon  the 
ground  that  the  case  of  fraud  had  been 
alleged  and  not  proved,  but  upon  the 
merits,  making  a  final  end,  so  &r  as  we 
are  concerned,  of  the  litigation.  Be- 
yond all  question,  the  transaction  was 
one  utterly  indefensible  on  the  part  of  the 
defendants.  The  very  ground  of  our  de- 
cision in  Oray  v.  Lewis  (ubi  supra)  was 
that  it  was  a  sham,  calculated  and  in- 
tended to  deceive  somebody — the  Stock 
Exchange,  to  begin  with,  and  all  the  per- 
sons who  might  be  induced  by  moans  of 
that  to  take  shares  in  Charles  Laffitte  & 
Co.  As  that  sham,  which  the  directors 
so  iudefensibly  made  themselves  parties 
to,  has  really  led  their  own  company,  the 
National  Bank,  into  great  litigation,  great 
expense  and  great  loss;  as  there  were 
reasons  why  these  three  defendants  might 
reasonably  have  been  selected  as  the  three 
defendants,  out  of  the  twelve  directors, 
who  were  more  or  less  mixed  up  with  the 
transaction,  for  the  purpose  of  enforcing 
liability  against  them  in  this  respect; 
Lewis  and  Henshaw  being  themselves 
directors  in  Laffitte  &  Co.;  and  in- 
terested in  the  Ottoman  Company,  con- 
nected with  which  the  whole  transaction 
was  entered  into;  and  as  McKenna, 
though  he  does  not  appear  to  have  been 
directly  interested  in  any  of  those  com- 
panies, was  a  man  very  much  trusted  in- 
deed, in  whom  the  greatest  possible  trust 
and  confidence  were  reposed  by  the  bank, 
£m.d  who  received  a  very  high  salary  from 
the  bank,  in  return  for  which  the  bank 
had  a  right  to  expect  from  him  the  great- 
est possible  care,  prudence  and  caution  in 
any  matter  of  this  kind,  I  think  that  we 
are  not  compeUed  to  dismiss  the  bill  with 
oosts,  as  against  them,  and  that  the  justice 
of  the  case  is  fully  met  by  that  which  the 
Vice-Chancellor  has  done  in  this  case, 
giving  the  defendants  the  costs  of  the 
13th  paragraph  of  the  bill,  which  is  the 
foundation  of  the  charges  of  personal 
fraud  against  them. 

I  am  of  opinion,  therefore,  that  retain- 
ing so  much  of  the  decree  of  the  Vice- 
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Chancellor  as  gives  the  defendants  the 
costs  occasioned  by  that  charge  in  the 
13th  paragraph,  the  charge  of  personal 
fraud  against  them,  the  rest  of  the  bill 
ought  to  be  dismissed  against  them,  but 
dismissed  without  costs. 

It  was  said,  and  very  strongly  con- 
tended before  us,  that  it  was  not  open 
to  these  parties  to  go  into  the  merits  of 
the  case  at  all ;  but  the  defendants,  the 
bank,  haying  defended  the  suit  in  Gfray  v. 
Lewis  (ubi  supra),  and  having  had  the 
decree  against  them,  that  they  were  at 
liberty  to  compromise  it  on  the  best  terms 
they  could,  and  that  it  was  not  open  to 
the  defendants  to  shew  that  they  could 
have  obtained  better  terms.  I  am  very 
much  startled  at  that,  and  I  think  there 
is  no  foundation  for  it.  Certainly,  it 
would  seem  to  be  a  very  strong  propo- 
sition to  say  that  the  bank,  having  had 
the  decree  against  them  for  230,0002.,  in 
the  absence  of  any  one  of  the  directors  in 
that  character  might  have  compromised 
it  for  200,000Z.,  or  for  any  other  less  sum 
than  the  230,000Z.,  or  any  sum  they 
thought  fit ;  and  that  every  one  of  these 
twelve  directors  would  have  been  person- 
ally answerable,  jointly  and  severaUy,  for 
the  whole  amount  so  decreed  against 
them,  and  so  compromised  by  them,  with- 
out having  an  opportunity  of  being  heard 
in  tbis  Court,  to  say  that  there  was  no 
fonndation  for  the  decree  at  all.  I  cannot 
conceive  that  that  can  be  the  law,  and  I 
have  heard  no  authority  adduced  to  satisfy 
me  that  there  is  any  foundation  for  it. 

Mellish,  L.J. — ^I  am  of  the  same  opi- 
nion :  bnt  I  wish  to  add  a  few  observations 
as  to  the  last  point  which  the  Lord  Justice 
referred  to,  and  which  is  really  a  question, 
so  to  speak,  of  Common  Law,  as  to 
whether  the  judgment  of  the  Vice- 
Chancellor  is  conclusive.  Mr.  Cotton 
cited  several  cases  at  Common  Law  in 
support  of  that  proposition,  and  the 
fonndation  of  it  appears  to  be  a  dic- 
tum at  the  end  of  a  judgment  of  Mr.  Jus- 
tice Bnller  in  the  case  of  Duffield  v.  Scott 
(1).  That  was  the  case  of  an  action 
on  a  bond,  which  bond  had  been  given  to 
indemnify  a  husband,  in  connection  with 
a  deed  of  separation,  against  the  debts  in- 

(1)  3  Term  Eep.  874,  377. 


curred  by  his  wife.  Then  an  ac 
brought  against  the  husband  fc 
incurred  by  the  wife.  He  defei 
action,  and  the  verdict  was  for  t 
tiff,  and  judgment  was  obtained 
There  was  no  dispute  at  all  tha 
fendant  was  liable  for  the  debl 
denied  his  Uability  to  the  costs  o 
tion,  on  the  ground  that  notic 
said,  ought  to  have  been  gii 
and  that  he  ought  to  have  mu 
eithet  to  defend  the  action,  o 
without  defending  it.  Mr.  Jnstic 
at  the  end  of  his  judgment,  with 
to  that  says — "The  purpose  < 
notice  is  not  in  order  to  give  a  ) 
action,  but  if  a  demand  be  ma 
the  person  indemnifying  is  boui 
and  notice  be  given  to  him  and 
to  defend  the  action,  in  conse 
which  the  person  to  be  indei 
obliged  to  pay  the  demand,  tht 
valent  to  a  judgment,  and  stops 
party  from  saying  that  the  def 
the  first  action  was  not  bound  < 
money."  Now,  the  portion  of 
ment  which  is  relied  upon  is 
Justice  BuUer  says,  "  that  is  ( 
to  a  judgment ; "  and  that,  it  is  e 
that  if  there  was  a  judgment  a 
Law  that  judgment  would  be  < 
Now,  that  dictum,  no  doubt,  is 
approbation  in  the  cases  refei 
Mr.  Cotton,  of  Jones  v.  Wi' 
and  Smith  v.  Compton  (3) ; 
cases  are  all  cases  of  actio: 
press  contracts  of  indemnity 
that  if  a  person  has  agreed  to 
another  against  a  particular  < 
particular  demand,  and  that  a 
brought  on  that  demand,  he 
gfive  notice  to  the  person  who 
to  indemnify  him  to  come  in  s 
the  action ;  and  if  he  does  n 
and  refuses  to  come  in,  he  ma^ 
promise  at  once  on  the  best  tei 
and  then  bring  an  action  on  t 
of  indemnify.  On  the  other 
does  not  choose  to  trust  the  o 
with  the  defence  to  the  action 
he  pleases,  go  in  and  defend  ii 

(2)  7  Mee.  &  W.  493;  s.c.  10 
(N.s.)Exch.  120. 

(3)  3  B.  &  Ad.  407 ;  8.  c.  10  Law 
Exch.  120. 
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if  the  verdict  is  obtained  against  him,  and 
jndgment  signed  upon  it,  I  agree  that  at 
law  that  jndgment,  in  the  case  of  express 
contract  of  indemnity,  is  conclosive.  Bat 
I  apprehend  it  is  conclusive,  on  account 
of  what  the  law  considers  the  true  mean- 
ing of  what  a  contract  of  indemnity  is. 
It  is  obvious  it  would  be  very  hard  indeed 
if  a  person  having  entered  into  a  bond,  or 
booght  land,  or  altered  hia  position  in  any 
way  yon  please,  on  the  faith  of  a  contract 
of  indemnity,  and  then,  when  an  action 
was  brought  against  him  for  the  matter 
against  which  he  was  indemnified,  and  a 
verdict  of  a  juiy  obtained  against  him,  it 
would  be  very  hard  indeed  if,  when  he 
came  to  claim  the  indemnity,  the  person 
i^ainst  whom  he  claimed  it  could  fight 
the  question  over  again,  and  mn  the 
chance  of  whether  a  second  jury  would 
take  a  different  view,  and  give  an  adverse 
verdict  to  the  first.  Therefore,  by  reason 
of  that  contract  of  indemnify  it  is  conclu- 
sive ;  but,  in  my  opinion,  it  is  conclosive, 
because  that  is  the  meaning  of  the  con- 
tract between  theparties,  but  itnnqnestion- 
ably  is  not  the  general  rale  of  law  that  a 
judgment  obtained  by  A  against  B  is  con- 
clasive  in  an  action  by  B  against  C.  On 
the  contrary,  the  rule  of  law  is  otherwise. 
It  is  quite  plain  that  the  ordinary  rule 
of  law  is  that  a  jndgment  in  rem  is  con- 
closive, but  a  judgment  inter  paries  is 
only  conclnsive  between  the  same  persons 
and  the  persons  claiming  under  them. 

Kow,  in  the  present  case,  the  suit  is  not 
brooffht  on  any  contract  of  indemnity,  the 
suit  la  brought  for  a  breach  of  trust  al- 
l^;ed  to  have  been  committed  by  the 
three  defendants.  It  appears  to  me  they 
mast  be  entitled  to  prove — first,  that  they 
have  not  been  guilty  of  any  breach  of 
trust;  and,  secondly,  that  if  they  have 
been  guilty  of  any  breach  of  trust  no 
damage  has  accrued  to  the  plaintiff  by 
reason  of  their  breach  of  trust.  The 
Yico-Ghancellor's  judgment  in  this  case 
is  to  be  considered — and,  in  fact,  Mr. 
Cotton  so  put  it — exactly  as  if  the  bank, 
after  the  j  udgment  of  the  Vice- Chancellor, 
had  chosen  to  go  and  pay  the  whole 
230,000/.,  and  then  at  once  sue  the  de- 
fendants. Surely  the  defendants  would 
Bay,  "  You  are  sning  us  for  a  breach  of 
trust  with  reference  to    230,000/.,  but 


230,000/.  was  never  paid  by  ns  to  the 
International  Contract  Company."  In- 
deed, when  one  examines  the  evidence,  no 
doubt  sums  went  out  and  sums  came  in, 
bat  it  was  always  so  managed  that  there 
never  was  more  than  a  very  small  sum 
oat  at  one  time.  Therefore,  there  was  only 
a  breach  of  trnst  with  reference  to  that 
small  sum,  and  then,  small  as  that  sum 
was,  it  all  came  back  again,  and  came 
back  to  the  very  persons  who  had  paid  it 
out,  and  therefore,  althoagh  the  paying  it 
out  might  have  been  a  breach  of  trast 
— and  if  the  International  Contract  Com- 
pany had  not  returned  it,  since,  for  the 
reasons  I  gave  in  my  ja(^^ent  in  Oraij 
V.  Lewis  (ubi  supra),  the  contract  being 
not  only  ultra  vires  but,  in  my  opinion, 
illegal,  and  the  bank  would  have  had 
no  action  against  the  International 
Contract  Company  on  those  notes, 
in  my  opinion  the  defendants  would 
have  been  liable — ^yet  I  think  they  are 
entitled  to  shew  that  the  whole  did  come 
back ;  and  I  cannot  see  that  they  are  es- 
topped from  saying,  when  this  money 
came  back,  according  to  the  authority  of 
The  British  and  American  Telegraph  Oom- 
pany  v.  The  Albion  Bank  (libi  tupra),  that 
it  was  not  the  money  of  Charles  Laffitte  & 
Co,  but  was  the  money  of  the  bank  itself, 
and  therefore  there  was  no  damage.  In- 
deed, the  only  real  doubt  that  I  have 
entertained  daring  the  coarse  of  this  case, 
after  fully  considering  it,  is  whether  the 
whole  230,000{.,  which  stood  to  the  credit 
of  Charles  Laffitte  &  Co.  at  tho  time  when 
the  notes  became  due,  and  which  was  ap- 
plied towards  payment  of  the  notes,  con- 
sisted of  the  moneys  of  the  International 
Contract  Company,  because,  if  any  portion 
of  the  sum  consisted  of  moneys  which  had 
been  paid  in  by  bona  fide  shareholders  to 
the  International  ContractCompany,orby 
any  other  persons  who  bona  fide  paid  in 
money  to  the  account  of  Charles  Laffitte 
&  Co.,  in  my  opinion,  Charles  Laf&tte  & 
Co.  would  have  been  entitled  to  recover 
such  sums  in  an  action  at  law,  at  any  rate. 
Whether  they  wonld  be  entitled  to  recover 
them  in  a  Court  of  Eqnity  it  is  not  neces- 
sary for  me  to  consider,  but  they  would 
have  been  entitled  to  recover  such  sums 
in  an  action  at  law  against  the  bank,  and 
there  I  think  there  would  have  been  damage 
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arising  from  the  breach  of  trast  of  which 
the  defendants  had  been  guilty.  Bat,  on 
going  throngh  the  bill,  and  on  examining 
the  evidence,  although,  it  is  true,  it  is  al- 
leged that  40,000i.  of  the  moneys  paid  in 
came  from  bona  fide  shareholders,  yet  I 
think  the  true  result  of  the  allegations  in 
the  bill  and  in  the  evidence  is,  that  no  part 
of  the  40,000i.  remained,  so  as  to  form 
part  of  the  230,000J.  at  the  time  when  the 
notes  were  paid ;  and  it  is  quite  consist- 
ent-with  the  whole  of  the  bill,  and  the 
whole  of  the  evidence,  as  far  as  I  can  un- 
derstand it,  that  the  whole  of  that  40,000J. 
had  been  paid  out  to  Charles  Laffitte 
ACo. 

It  was,  indeed,  said  that  some  portion 
of  the  money  necessarily  must  have  con- 
sisted of  other  sums  than  the  sums  paid 
back  to  the  International  Contract  Com- 
pany, because  of  the  discount.  It  was 
said  that  the  whole  230,000J.  was  not  paid 
out  of  the  International  Contract  Com- 
pany, bat  230,000!.  minus  the  discount, 
and  therefore  some  portion,  namely,  to 
the  extent  of  the  discount,  must  hare  been 
other  moneys.  I  think  the  answer  to  that 
really  is  that  the  bank  are  not  entitled, 
as  against  the  defendants,  to  claim  the 
profit  on  this  transaction;  for,  if  they 
paid  out  money,  and  all  the  money  they 
paid  out  came  back  again,  I  think  they 
are  not  entitled,  as  against  the  defendants, 
to  any  alleged  profit  with  reference  to 
the  discount.  Besides  that,  the  bill  makes 
no  such  case  at  all,  therefore  I  really 
differ  from  the  Vice-chancellor  in  that 
respect. 

There  are  just  one  or  two  observations 
I  wish  further  to  make.  In  reading 
through  the  judgment  of  the  Court  of 
Exchequer  in  The  British  and  American 
Telegraph  Company  v.  The  Albion  Bank 
(ubi  supra),  there  are  two  grounds  on 
which  Uie  Vice-Chancellor  relies,  in  which 
the  Court  of  Exchequer  distinguish  the 
case  before  them  from  the  case  of  Gray  v. 
Lewis  (ubi  supra).  It  is  obvious  that  the 
Court  of  Exchequer  could  only  reasonably 
say,  and  would  not  say,  that  the  judgment 
of  the  Vice-Chancellor  was  wrong,  and 
being  pressed  very  strongly  with  that 
judgment,  as  an  authority  in  the  case  be- 
fore them,  they  stated  the  best  ground 
they  could  for   distinguishing  it;    but, 


in  my  opinion,  those  grounds  which  are 
stated  as  possible  distinction,  and  I  do 
not  think  the  judgment  of  the  Court  of 
Exchequer  goes  beyond  that,  do  not  really 
make  a  disMnction.  The  first  ground  on 
which  they  relied  was  the  fact  of  the  pro- 
missory notes  being  given,  and  that  during 
the  currency  of  the  notes  there  may  have 
been  a  real  transaction ;  but,  in  my  opi- 
nion, that  makes  no  difference,  because 
the  charge  which  Charles  Laffitte  &  Co. 
made  existed  during  the  whole  time  that 
the  notes  were  current.  If  Charles  Laffitte 
&  Co.  had  had  a  power  to  draw  on  the 
balance  during  the  time  that  the  notes  were 
running  that  might  have  made  a  difference, 
but  Charles  Laffitte  A  Co.  had  no  power 
to  draw  on  the  balance  during  the  time 
the  notes  were  running.  From  the  very 
moment  the  money  came  in  it  was 
pledged,  and  was  to  be  held  for  the  notes  ; 
and  if  they  had  drawn  cheques  against  so 
much  of  it  as  was  necessary  to  cover  the 
notes  there  is  no  doubt  the  bank  would 
have  refused  to  honour  them.  Therefore, 
it  appears  to  me,  that  forms  no  ground 
for  saying  there  was  any  contract,  on  the 
part  of  the  bank,  to  pay  these  moneys  to 
Charles  Laffitte  &  Co. ;  the  second  ground 
which  they  put,  which  is  supposed  to  bo 
an  equitable  ground,  on  which  they 
thought  the  Vice-Chancellor  might  rely, 
was  this — They  say,  that  in  the  case  be. 
fore  the  Court  of  Exchequer  the  fraud 
was  discovered  before  the  Stock  Exchange 
gave  a  day,  and  the  plan  was  never  car- 
ried out.  In  the  case  before  us  no  doubt 
the  Stock  Exchange  were  deceived,  and  a 
day  was  given,  and  numerous  transactions 
took  place,  possibly  in  consequence  of  it. 
Then  they  suggest  that  that  may  make  a 
difference,  and  that  may  be  a  reason  why, 
in  this  Court,  the  bank  ought  to  be  held 
to  be  bound  by  the  representation  they 
had  made  that  there  was  this  sum  to  the 
credit  of  Charles  Laffitte  &  Co.,  and  that 
that  would  make  a  difference  between  the 
two  cases.  In  my  opinion,  although  they 
were  unquestionably  bound,  as  between 
themselves  and  the  persons  to  whom  they 
made  the  representation,  and  who  were 
deceived  by  it,  if  any  such  persons  had 
made  claims  against  them — ^which  it 
docs  not  appear  was  the  case — I  appre- 
hcnd  they  were  not  bound,  as  between 
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themselves  and  Charles  Laffitte  &  *  Co., 
who  perfectly  knew  through  their  di- 
rectors that  the  representation  was  nn- 
tme,  and  who  not  onlj  knew  it  was 
nntrne,  but  in  reality  they  were  directly 
the  persons  fraudulently  making  the  re- 
presentation itself,  not  only  as  much,  but 
a  great  deal  more  than  me  bank  were. 
The  bank  may  have  done  enough  to  make 
itself  liable,  but  Charles  Laffitte  &  Co. 
were  the  principals  in  that  false  repre- 
sentation, and  therefore,  in  my  opinion, 
they  could  not  rely  on  that  as  a  ground 
for  distinction. 

Therefore,  upon  the  whole,  on  the  same 
grounds  which  I  gave  in  Oray  v.  Letois 
(ubi  supra),  I  am  of  opinion  that  the 
230,OOOJ.  never  became  the  money  of 
Charlm  Laffitte  &  Co.,  and  therefore,  that 
there  was  no  breach  of  trust  at  all,  except 
80  far  as  any  moneys  were  paid  out  to  the 
International  Contract  Company.  Then 
I  think  there  was  no  damage  sustained 
by  that,  because  all  the  moneys  were 
again  returned,  and  became  the  property 
of  the  bank. 

I  entirely  agree  as  to  the  costs. 


SoliatOTS — Messrs.  Tatbam,  Curling,  Walls  & 
Pym,  for  appellant;  Messrs.  Combo  &  Wain- 
^ght,  for  plaintiff  and  official  liquidator. 


[m  THE  FULL  COURT  OF  APPEAL.] 
Selbobne,  L.C. 
Jakes,  L. J. 
Mellish,  L.J. 
1873. 
Dec.  4,  8. 

1874. 
Jan.  26. 


>OCCLESTOir  V.  FDILALOVK. 


well — Illegitimate  Children — Bequest  to 
two  by  Name  and  a  Future  Class — Child 
en  Ventre  at  Date  of  WiU — Reputation  at 
Death  of  Testator — Public  Policy. 

Under  a  bequest  Co  the  testator's  reputed 
ehddren  0.  and  E.  and  all  other  the 
ekildren  which  he  might  have  or  he  reputed 
to  have  by  M.  L.  (his  deceased  wife's  sister 
with  whom  he  had  gone  through  the  cere- 
mony of  marriage),  then  bom  or  thereafter 
to  be  bom,  a  chUd  en  ventre  sa  mire  at  the 

New  Skbibs,  43. — Cbaxo. 


date  of  the  v>ill,  who  was  bom  and  acquired 
in  his  lifetime  a  name  by  reputation  as  the 
testaUrr's  child  by  M.  L. : — Held  (LoSD 
Sglbobke,  L.C,  dissentiente)  entitled  to 
share. 

By  the  Lords  Justices  every  child  who 
on  the  will  coming  into  operation  had  ac- 
quired stuih  a  name  by  reputation  would  be 
entitled  to  share  in  such  bequest. 

By  the  same,  a  provision  by  wUl  for  a 
testator's  future  illegitimate  children  is  not 
contra  bonos  mares. 

The  decision  of  Wood,  V.C,  in  Howartb 
V.  Mills  (Law  Rep.  2  Eq.  389)  disap- 
proved of. 

Decision  of  WiCKBNS,  V.C,  reported  42 
Law  J.  Rep.  (n.s.)  Chanc.  614,  reversed. 

Appeal  from  an  order  made  on  farther 
consideration  by  Wickens,  V.C,  reported 
42  Law  J.  Rep.  (m.s.)  Chanc.  514. 

On  the  13th  of  August,  1862,  James 
Oocleston  wont  through  the  ceremony  of 
marriage  with  his  deceased  wife's  sister, 
Margaret  Lewis.  By  her  he  had  at  the 
date  of  his  will  two  children,  Catherine 
Occleston,  bom  on  the  6th  of  October, 
1863,  and  Edith  Occleston,  bom  on  the 
28th  of  January,  1866,  and  at  the  date 
of  his  will  also,  Margaret  Lewis  was 
oiceinte  of  another  child  by  him. 

By  his  will  dated  the  9th  of  July,  1868, 
James  Occleston  bequeathed  the  income 
of  a  portion  of  his  property  to  trustees 
upon  trust  for  his  sister  in  law,  Margaret 
Lewis,  for  her  life  and  on  her  death 
"  upon  trust  for  my  reputed  children, 
Catherine  Occleston  and  Edith  Occleston, 
and  all  other  the  children  which  1  may 
hare  or  be  reputed  to  have  by  the  said 
Margaret  Lewis,  now  bom  or  hereafter  to 
be  bom,  who  being  a  son  or  sons,  shall 
attain  the  age  of  twenty -one  years,  or  being 
a  daughter  or  daughters,  shall  attain  that 
age  or  marry,  equally  between  them  as 
tenants  in  common,  and  if  but  one  such 
child  then  the  whole  for  such  one  child 
absolutely." 

The  child  of  which  Margaret  Lewis  was 
enceinte  at  the  date  of  the  will  was  bom 
on  the  6th  of  January,  1869,  and  wao 
named  Margaret  Occleston.  Margaret 
Lewis  died  ton  the  17th  of  January,  1869, 
and  the  testator  on  the  25th  of  December, 
1870. 
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The  suit;  was  institnted  by  two  legi- 
timate children  of  James  Occleston,  for 
administration  of  his  estate,  and  the  ques- 
tion which  now  arose  was  whether  Mar- 
garet Occleston,  the  child  bom  after  the 
date  of  the  will,  was  presnmptively  en- 
titled to  share  with  her  sisters,  Catherine 
and  Edith,  nnder  the  above  stated  be- 
qaest. 

Vice-ChanoeUor  Wickens  on  the  autho- 
rity of 

Pratt  V.  Mathew,  22  Beav.  328  ;  s.  c. 

on  appeal  8  De  Gex,  M.  &  G.  522  ; 

25  Law  J.  Rep.  (n.s.)  Chanc.  409, 

606, 

decided  in  the  negative,  and  Margaret 

Occleston  appealed. 

Mr.  Karslake  and  Mr.  W.  W.  Kartlahe, 
for  the  appellant. 

Mr.  Hemming,  for  the  two  children  who 
were  bom  before  the  date  of  the  will. 

Mr.  Bichinson  and  Mr.  Dixmi,  for  the 
plaintiffs. 

Mr.OaborneMorgan&nAMr.Macnaglitm, 
for  tho  trustees. 

The  arguments  are  so  fully  noticed  in 
the  judgments  of  their  Lordships  that  it 
is  unnecessary  in  this  place  to  do  more 
than  give  the  following  list  of  authorities 
cited — 

Pratt  V.  Mathew  (ubi  supra)  ; 
Crook  V.  Hill,  38  Law  J.  Rep.  (n.s.) 
Chano.  579  ;  reversed  40  ib.  217 ; 
Law  Rep.  6  Chanc.  311;  in  tho 
House  of  Lords  nom.  Hill  v.  Crook, 
42  ib.  702 ; 
Holt  V.  Sindrey,  38  Law  J.  Rep.  (n.s.) 
Chanc.  126 ;  s,  c.  Law  Rep.  7  Eq. 
170; 
Wilkinson  v.  Adam,  1  Ves.  &  B.  422  ; 
Trower  v.  Butts,  1   Sim.  &  S.  181 ; 

s.  0. 1  Law  J.  Rep.  Chanc.  115  ; 
Owen  V.  Bryant,  2  De  Gex,  M.  &  G. 
697 ;  8.  o.  21  Law  J.  Rep.  (n.s.) 
Chanc.  860 ; 
Earle  v.  Wilson,  17  Ves.  528  ; 
Gordon  v.  Gordon,  1  Mer.  141 ; 
Pearce  v.  Carringtoti,  42  Law  J.  Rep, 
(n.8.)  Chanc.  616,  900 ;  s.  c.  Law 
Rep.  8  Chanc.  969 ; 
Mortimer  v.  West,  3  Russ.  370  ;  s.  c. 

5  Law  J.  Rep.  Chanc.  181 ; 
BlodweU  V.  Edwards,  Cro.'  Eliz.  509 ; 
B.  c.  Noy.   35 ;  2  Rol.  Abr.  43 ; 
Moo.  430; 


Meiham  v.  The  Duke  of  Devonshire, 

IP.Wms.  529; 
Cariwright  v.  Vawdry,  5  Ves.  530 ; 
Arnold  v.  Preston,  18  Ves.  288 ; 
Medworth  v.  Pope,  27  Beav.  71 ;  s.  c. 
28  Law  J.  Rep.  (n.s.)  Chanc.  905. 
Their  Lordships  differing  in  opinion, 
on     January    26    deHvered    judgment 
seriatim  as  follows— 

The  Lord  Chancellor. — ^In  this  case, 
in  which  I  have  the  misfortune  to  differ 
from  my  learned  brothers,  I  should  have 
been  glad,  so  far  as  the  particular  interest 
of  the  appellant  is  concerned,  if  I  could 
have  given  my  voice  for  altering  the  Vice- 
Chancellor's  decree.  It  is  certain  that  a 
gift  to  a  child  of  which  an  unmarried 
woman  is.  at  the  time  pregnant,  is  not 
against  the  policy  of  the  law ;  on  the  con- 
trary, such  a  gift,  by  a  person  who  ac- 
knowledges himself  to  be  the  father  of  that 
child,  is  as  much  within  the  moral  obliga- 
tion, referred  to  by  Lord  Eldon  in  Gordon 
V.  Gordon  (uhi  supra),  as  if  the  child  had 
been  already  bom.  Nothing  was  neces- 
sary for  this  purpose  but  that  the  testator 
should  have  sufficiently  described,  as  the 
object  of  his  bounty,  the  particular  child 
of  which  Margaret  Lewis  was,  at  the  date 
of  his  will,  enceinte.  But  it  does  not 
appear  that  he  then  knew  (if  necessary, 
I  should  tikyself  infer  from  the  will  and 
the  evidence  that  he  did  not  know)  tiiat 
she  was  in  that  condition,  and  there  is 
clearly  no  reference  to  that  particular 
child  in  the  terms  of  the  bequest.  K  the 
appellant  takes  at  all,  it  is  by  force  of  the 
general  words,  descriptive  of  "  all  other 
the  children  "  (besides  the  two  expressly 
named)  "which  he"  the  testator  " might 
have,  or  be  reputed  to  have,  by  the  said 
Margaret  Lewis,  then  bom,  or  thereafter 
to  be  bom  ;  "  Margaret  Lewis  being,  and 
appearing  on  the  face  of  the  will  to  be,  a 
person  with  whom  he  could  not  lawfully 
intermarry.  It  is  clear  from  all  the  au- 
thorities, that,  if  the  appellant  takes  under 
this  description,  it  can  only  be  as  a  "  re- 
puted  "  child  of  the  testator  by  Margaret 
Lewis.  That  reputation  cannot,  in  my 
opinion,  have  been  acquired  when  this 
will  was  made ;  it  was,  however,  acquired 
after  the  birth  of  the  appellant,  which 
took  place  about  six  months  later  than 
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the  date  of  the  will.  Two  questions  thus 
arise  for  decision — the  one,  whether  under 
a  gifl  by  will  to  future  reputed  children 
of  the  testator  by  a  woman  whom  he 
could  not  marry,  all  children,  bom  of 
chat  woman  between  the  date  of  the  will 
and  the  testator's  death,  who  may  before 
his  death  have  acquired  the  reputation 
of  being  his  children,  can  take?  The 
other,  whether  (if  this  be  not  so)  a  child 
of  the  woman,  who  was  en  ventre  sa  viere 
at  the  date  of  the  will,  and  who  ailer- 
wards  in  the  testator's  lifetime  acquired 
that  reputation,  takes  P  I  do  not  think 
that  the  latter  question  is,  in  the  present 
case,  materially  affected  by  the  use  of  the 
words  "  now  bom,"  as  well  as  "  hereafter 
to  be  bom,"  although  the  use  of  that 
form  of  words,  by  a  testator  who  had 
just  named  his  only  two  then  existing  re- 
puted children,  is  remarkable.  It  was 
argued,  that  "  now  bom  "  must,  under 
the  circumstances  (or  at  all  events  may) 
mean  now  in  esse  in  a  sense  applicable  to 
a  child  e»  ventre  sa  mere.  But  in  a  case 
of  illegitimacy,  where  the  feet  of  pater- 
nity is  incapable  of  being  inquired  into, 
and  the  fact  of  reputation  did  not  then 
exist,  I  cannot  adopt  that  argument.  Of 
the  two  questions  which  I  have  stated 
to  arise  in  this  case,  the  first  and  more 
general  may  involve  considerations  of 
public  policy  of  a  larger  kind  than  any 
which  can  affect  the  second.  The  rule, 
however,  against  the  reception  of  direct 
evidence  of  paternity  (which  in  several  of 
the  cases  is  described  as  a  rule  of  public 
policy),  applies  eqnaUy  to  both ;  and,  as 
it  seems  to  me,  the  difficulty  of  identifying 
the  persons  intended  to  be  benefited  by 
means  of  a  reputation  of  this  kind, 
acquired  after  the  date  of  the  will,  also 
affects  both  questions  alike.  Nothing  is 
given  to  the  appellant  individually,  which 
(so  far  as  the  construction  of  the  will  is 
concerned)  is  not  equally  given  to  any 
other  afterbom  child  of  Margaret  Lewis, 
who  might  acquire  the  necessary  reputa- 
tion. She  takes  (as  has  already  been 
said),  if  she  takes  at  all,  only  as  a  mem- 
ber of  the  class  of  future  reputed  children. 
When  a  testator  makes  a  gift  to  children 
already  bom,  and  reputed  to  be  his  own 
at  the  date  of  the  will,  he  sets  the  seal  of 
his  adoption  and  acknowledgment  upon 


that  existing  reputation,  and  himself 
makes  that  extrinsic  fact,  known  to  and 
recognised  by  himself,  the  test  of  the 
identity  of  the  persons  intended.  What- 
ever may  be  the  origin  or  character  of  the 
reputation,  the  gift,  in  every  such  case,  is 
to  a  particular  living  person,  known,  as 
possessing  it,  to  the  testator,  and  for  that 
reason  discoverable  without  diflBcnIty  by 
admissible  extrinsic  evidence.  But  these 
conditions  are  wanting,  when  the  person 
is  not  in  existence  and  when  the  reputation 
is  afterwards  to  be  acquired.  What  is  to 
constitute,  in  that  case,  the  necessary  re- 
putation ?  On  whose  opinion  is  it  to 
depend?  When  must  it  be  gained? 
Must  it  be  consistent  and  unambiguous  ? 
Must  it  be  continuing  till  the  testator's 
death  ?  Must  it  be  supported  by  the  acts 
or  acknowledgments  of  the  testator  him- 
self? Would  his  rejection  or  repudia- 
tion be  enough  to  invalidate  and 
destroy  it  ?  These  and  other  similar 
questions  cannot  (as  I  conceive),  be 
satisfactorily  answered  unless  an  an- 
swer to  them  can  be  extracted  from  the 
proper  grammatical  sense  of  the  mere 
word  "  reputed,"  and  I  do  not  think  that 
it  can.  I  am  disposed,  therefore,  to  think 
that  such  a  description  of  non-existing 
children,  with  reference  to  a  reputation 
to  be  afterwards  acquired,  supplies  no 
sufficiently  certain  means  of  identifying 
the  objects  of  the  gift. 

With  respect  to  the  first  and  larger 
question,  the  present  state  of  autho- 
rity appears  to  me  to  be  decidedly 
adverse  to  the  appellant,  although 
Lord  Eldon,  in  Wilkinson  v.  Adam 
(ubi  supra),  declined  to  determine  that 
question ;  and  although  it  may  be  ad- 
mitted that  no  case  has  yet  been  deter- 
mined upon  words  exactly  like  these,  or 
so  expressly  providing  for  future  reputed 
children.  In  Pratt  v.  Malhew  (ubi  supra), 
the  Master  of  the  Rolls  said  :  "  It  is  quite 
settled  that  a  bequest  cannot  be  made  by 
a  man  to  his  future  illegitimate  children, 
for  they  can  have  acquired  no  title  by 
repute.  It  is  not  necessary  to  consider 
whether  a  gift  to  the  illegitimate  children 
of  a  woman  is  valid  ;  that  has  never  been 
determined."  In  Medworth  v.  Pope  (ubi 
supra),  however,  Lord  Bomilly  thought 
it  necessary  to  decide  the  question  which 
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he  had  so  reserved  in  Pratt  v.  Mathew  (ubi 
supra),  saying :  "  An  illegitimate  child  in 
esse,  or  en  venire  sa  mere,  may,  if  properly 
described,  take  the  benefit  of  a  beqnest ; 
and  the  Court  will  not  inquire  as  to  his 
parentage  or  origin.  But  in  respect  of 
future  illegitimate  children,  the  law  will 
not  aUow  them  to  take  under  any  de- 
scription whatever."  In  Bamett  v.  IStg- 
well  (1),  the  same  Judge  also  said :  "  It  is 
admitted  that  no  gift  in  &vonr  of  after- 
bom  illegitimate  children  can  be  sup- 
ported." In  Howarth  v.  Mills  (2), 
Vioe-Chancellor  Wood  held  a  gift  by 
a  woman  who  had  gone  through  the 
ceremony  of  marriage  with  her  de- 
ceased Bister's  husband  to  be  void  as  to 
her  afterbom  children  ;  the  words  of  the 
gfift  being  "to  each  and  every  of  my 
children,  legitimate  or  otherwise,  which 
shall  be  living  at  the  time  of  my  death." 
In  Holt  V.  Sindrey  (ubi  supra),  Vice- 
Chancellor  Stuart  said  :  "  As  to  the  rest 
of  the  children  to  be  begotten  it  must 
fiul,  because  every  gift  to  an  illegitimate 
child,  the  begetting  of  which  is  contcm- 

K'  ted,  is  against  the  pohcy  of  the  law." 
e  headnote  of  the  report  of  this 
case  in  the  Law  Reports  which  sub- 
stitutes the  words  "  illegitimate  children 
unbegotten  at  the  time  of  the  testator's 
death"  is  erroneous.  The  Vice-Chan- 
oellor  refers  throughout  his  judgment, 
not  to  the  time  of  the  testator's  death, 
but  to  the  date  of  the  will.  In  Hill  v. 
Crook  (ubi  supra).  Lord  Chelmsford, 
when  moving  the  judgment  of  the  House 
of  Lords,  said :  "  No  gift,  however  ex- 
press, to  unborn  illegitimate  children  is 
allowed  by  law ;  nor  under  a  gift  good  as 
to  illegitimate  children,  as  a  class,  will 
afterbom  illegitimate  children  be  per- 
mitted to  take."  And  Lord  Colonsay 
said  :  "  Two  things  are  clear,  and  do  not 
depend  in  any  degree  on  the  intentions 
of  the  testator  or  the  terms  of  his  will : 
First,  tbat  the  union  of  Mary  Hill  and 
John  Crook,  though  in  form  a  marriage, 
was  by  law  not  a  valid  marriage,  and  the 
children  bom  of  that  union  were  not 
legitimate  children;   secondly,  that  the 

(1)  31  Bear.  232;  ■.  c.  31  Law  J.  B«p.  (n.s.) 
Chanc.  629. 

(2)  Lttw  Bep.  2  Eq.  389. 


testator  could  not,  by  any  form  c 
make  an  effectual  bequest  in  fS 
afterbom  children  of  tmtt  union,  i 
a  trust  for  the  benefit  of  such  e 
children  ;  and,  consequently, 
such  children  can  take  under 
in  question."  Lord  Cairns  did 
sent  firom  Lord  Chelmsford's  si 
of  the  law.  His  words  are :  "  ] 
go  over  what  has  been  said  by  i 
and  learned  friend  now  sittir 
the  woolsack "  (Lord  Chelmsfc 
to  the  impossibiUty  of  providing  f 
illegitimate  children ;  that  is  ot 
question  here."  I  am  not  awar 
any  case  before  the  present  any  J 
over  laid  down  a  doctrine  at 
with  the  language  of  these  aul 
With  respect  to  the  principle 
doctrine,  I  do  not  understand 
disputed  tbat  the  policy  of  the  la' 
opposes  itself  to  everything  com 
mores,  is  against  prospective  gifts 
or  even  by  will,  to  illegitimate  i 
where  any  such  children  begoti 
the  deed  or  will  comes  into  < 
would  be  capable  of  taking  und 
The  authorities  are  not  expresse 
such  qualified  terms.  The  opinio 
without  qualification,  hv  Stnai 
that  "  every  gift  to  an  illegitima 
the  begetting  of  which  is  conteni 
(a  definaition  not  extending,  as  his 
proceeded  to  observe,  to  a  child  < 
sa  mere  at  the  time  of  the  gift), "  ii 
the  policy  of  the  law,"  is  the  sam 
been  some  years  before  expressed 
St.  Leonards  in  Be  Connor  (3), 
garded  this  as  the  true  reason  v 
order  to  provide  for  children 
class,  they  must  first  acquire 
by  reputation."  Lord  Romilly 
Medworth  v.  Pope  (ubi  supra)  h 
"  The  reason  why  the  English  law 
is,  that  it  considers  such  a  prov 
future  illegitimate  children  coiit 
mores."  And  Vice-Chancellor  Ww 
deciding  Howarth  v.  Mills  (ubi 
said  :  "  The  point  was  mooted  in 
of  WiUeittson  v.  Adam  (ubi  su^ 
which  Lord  Eldon  threw  on 
suggestions,  but  said  he  would  1( 
point  where  he  found  it,  with< 

(3)  2  J.  &  L  *66,  M9. 
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determination.     Since  then  the  question 
has  been  decided  by  the  present  Master 
of  the  Bolls ;  the  only  difference  being, 
that  in  that  case  the  provision  was  made 
by  the  reputed  father,  whereas  here  it  has 
been  made  by  the  mother ;  and  if  it  be 
contra  bonos  mores  in  a  reputed  &ther  to 
provide  for  afterbom  illegitimate  children, 
it  cannot  be  less  so  in  the  case   of  a 
mother.      I  apprehend  that,   after    the 
well-known    case    of   Pratt  y.   Mathew 
(mW  sitpra),  the  policy  of  the  law,  that 
a  man  cannot  make  a  legal  bequest  to 
the  future  children  of  his  marriage  with 
his  deceased   wife's  sister,  is   firmly  es- 
tablished."    Whether,  in  this  last  pas- 
sage, too  much  weight  may  not  have  been 
ascribed  to  the  singlo  authority  of  Pratt 
V.  MatJww  (ubi  supra)  I  do  not  inquire. 
It  may  be  admitted  that,  as  to  this  point, 
what  was  said  in  Pratt  v.  Mathew  {ubi 
iupra)   was  not  necessary  for  the  deci- 
sion ;  and  the  same  is  true  of  most  of  the 
other  authorities  to  which  I  hare  referred. 
But  Howarth  y.  Mills  (ubi  eivpra)  is  itself 
a  decision  not  indeed  of  any   Court  of 
appeal,  but  of  a  most  eminent  Judge,  ex- 
pressly to  the  purpose ;  and  I  think  it  ia 
diflScidt  to  take  any  other  view  of  the 
earlier  case  of  Medworth  v.  Pope  (uhi 
tt^pra)  before  Lord  Bomilly  (which  was 
dted  in  Howarth  v.  Millg)  (tibi  sitpra),  in 
which    Lord   Bomilly  clearly  construed 
the  will  as  descriptive  of  ill^timate  and 
not  of  legitimate  children.     In  both  those 
cases  the  gifts  were  to  the  illegitimate 
children  of  a  woman,  and  therefore  were 
firee  from  the  di£5culty  attaching  to  the 
proof  of  paternity.     In  Howarth  v.  Mills 
{vbi  supra)  the  objects  of  the  gift  were 
the    children  of  the    testatrix    herself, 
"legitimate  or  otherwise,  which  should 
be  living  at  the  time  of  her  death."    In 
Medworth  v.  Pope  (ubi  supra)  they  were 
the  six  natural  children,  already  bom,  of 
the  testator  by  his  housekeeper,  Sarah 
Gibson,  and  "  such  other  child,  if  any,  that 
might  be  bom  of  his  housekeeper,  Sarah 
Gibson,     in    his    lifetime,    or    in    due 
time  after  his  death."    In  both,  the  gifts 
as  to  the  afterbom   children  were  held 
void.     These  are  decisions  directly  op- 
posed, as  it  seems  to  me,  to  the  suggested 
distinction  between  a  gift  by  deed  or  will 
to  illegitimate  children  who  may  be  be- 


gotten after  the  deed  or  will  takes  effect 
(which  is  admitted  to  be  void,  as  offering 
an  incentive  to  immoraliiy),  and  a  gift 
by  will  to  such  illegitimate  children  only 
as  may  be  bom,  or  in  esse,  at  the  death 
of  the  testator,  which  is  said  to  offer  no 
snch  incentive.  In  however  forcible  a 
light  the  difference,  for  this  purpose, 
between  a  gift  by  deed  and  such  a  gift 
by  will  may  be  presented,  I  am  not  my- 
self satisfied  that  the  distinction  can  be 
practically  established  without  a  material 
encroachment  upon  the  principle  which 
is  admitted  to  stand  in  the  way  of  a  pro- 
spective provision  by  deed  for  future 
illegitimate  children.  If  the  present 
testator  had  settled  property,  by  deed, 
upon  himself  for  life,  with  remainder  to 
such  of  the  children  whom  he  might  at 
tho  time  of  his  death  be  reputed  to  have 
by  Margaret  Lewie,  as  he  should  by  will 
appoint,  and  in  de&ult  of.  any  valid 
appointment  to  A.  B.,  I  suppose  it  would 
not  be  contended  that  the  power  of 
appointment  as  to  the  afterbom  children 
would  have  been  good,  even  though  the 
deed  might  hare  contained  a  general 
power  of  revocation,  and  might  have 
remained  in  the  testator's  custody,  with- 
out conunuuication  to  anyone,  till  the 
time  of  his  death.  So  far  as  pubhc  polii^ 
is  concerned,  I  do  not  see  what  material 
difference  there  is  between  that  and  the 
present  case.  A  law,  which  does  not 
enable  a  man  to  forti'fy  himself,  or  to  en- 
courage another,  in  entering  upon,  or  in 
continuing  an  immoral  course  of  life,  by 
anticipating  and  providing  for  its  future 
consequences,  even  by  a  testamentary 
instrument,  not  operative  (though  not 
necessarily  kept  secret)  till  his  death, 
may  (as  it  appears  to  me)  reasonably  be 
regarded  as  more  in  the  interest  of  public 
morality,  than  one  which  recognises  and 
enforces  such  provisions.  The  language 
used  by  so  many  learned  Judges  in  the  cases 
to  which  I  have  referred,  precludes  the 
possibility  of  its  being  supposed  that  pro- 
vision could,  in  their  opinion,  be  made 
for  future  illegitimate  children  by  so 
simple  a  process  as  the  mere  emplovment 
of  a  form  of  words  descriptive  of  the  re* 
nutation,  and  not  the  &ct  of  paternity. 
If  a  gift  may  be  made  to  fixture  repated 
children,  I  am  unable  tonnderstand  why, 
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on  any  £oand  principle  of  constmction, 
the  reputation,  which  is  the  necessary 
medium  of  proof  that  an  illegitimate  child 
stands  in  that  relation  to  its  supposed 
father,  must  be  expressly  referred  to  in  a 
gift  to  afterbom,  more  than  in  one  to 
existing  children.  When  a  gift  is  made 
to  the  existing  "natural"  or  "illegiti- 
mate "  children  of  a  testator,  proof  of  the 
reputation,  known  to  and  recognised  by 
the  testator,  is  always  enough  to  shew 
who  are  meant ;  and  if  a  gift  can  be 
effectually  made  to  future  "reputed" 
children,  it  is  not  easy  to  find  a  good 
reason  why  the  same  evidence  of  reputa- 
tion which,  on  that  hypothesis,  would  be 
admissible  and  sufficient  to  identify  the 
objects  of  such  a  gift,  should  not  be  per- 
mitted to  have  equal  effect  if  the  gift 
were,  in  form,  to  the  testator's  future 
"natural"  or  "illegitimate"  children. 
In  law  those  words  mean,  and  can  only 
mean,  reputed  children. 

I  feel  obliged,  therefore,  to  answer  in 
the  negative  the  first  of  the  two  ques- 
tions which  I  have  stated  as  arising  in  this 
case.  And  if  the  first  question  is  properly 
answered  in  the  negative,  I  think  it  is  im- 
possible to  give  an  afiSrmative  answer  to 
the  second,  for  the  reasons  which  were 
well  stated  by  Lord  Romilly  in  Pratt  v. 
Mathew  (ubi  supra),  against  separating 
from  the  general  class  of  afterbom 
children  a  child  who  was  en  venire  sa  mere 
when  the  will  was  made,  but  to  whom 
there  is  no  gift  otherwise  than  as 
a  member  of  that  general  class.  It  is 
true,  as  I  have  already  said,  that  there 
would  have  been  no  objection  on  the 
ground  either  of  uncertainty  or  of  public 
policy  if  the  appellant  had  been  personally 
designated  by  the  will;  but,  unfortunately, 
she  is  not  so  designated.  Lord  Romilly's 
remarks  (though  not  perhaps  necessary 
for  the  decision  of  Pratt  v.  Mathew)  (ubi 
ewpra)  are  iu  accordance  with  Lord  Mac- 
clesfield's decision  in  Metkam  v.  The  Duke 
of  Devon  (ubi  supra),  in  which  it  was  de- 
termined that,  under  a  gift  by  will  to  the 
natural  children  of  a  particular  man  by  a 
particular  woman  (under  which  after- 
begotten  children  did  not  take)  no  one 
was  entitled  to  participate  who  had  not 
already  obtained  the  reputation  of  being 
such  a  natnial  child,  when  the  will  was 


made.  The  gift  in  that  case  was  "  to  all 
the  natural  children "  (of  the  testator's 
son)  "  by  Mrs.  Heneage "  (a  married 
woman).  There  were  children  at  the 
date  of  the  will,  who  had  already  acquired 
that  reputation,  and  who  took.  There 
was  another  child,  then  en  ventre  sa  mere, 
who,  after  his  birth,  and  during  the  life- 
time of  the  testator,  acquired  the  same  re- 
putation; but  this  child,  as  well  as  all 
others  who  were  bom  still  later,  was 
excluded. 

Holding,  as  I  do,  that  in  the  present 
case,  the  general  class  of  afterbom 
reputed  children  of  the  testator  could 
not  have  taken,  and  that  the  appellant 
had  not,  at  the  date  of  this  will,  ac- 
quired the  necessary  reputation,  I  am 
unable  to  concur  in  a  reversal  of  the 
Vice-Chancellor's  decision.  Bat,  as  both 
the  Lords  Justices  are,  for  the  reasons 
which  they  will  give,  of  a  contranr 
opinion,  the  judgment  of  the  Court  will 
be  in  accordance  with  their  view. 

Lord  Justice  James. — ^If  the  will  in  this 
case  were  read  and  considered  merely  for 
the  purpose  of  ascertaining  the  testator's 
intention,  the  language  being  construed, 
however,  strictly  according  to  the  gram- 
matical meaning  of  the  words  used  by 
him,  it  seems  to  me  beyond  all  doubt  thaA 
the  testator  intended  the  appellant  as  one 
of  the  objects  of  his  bounty.  He.  meant 
the  children  of  the  particular  woman  to 
take,  with  this  qualification,  that  <^ey 
should  be  children  of  whom  he  should 
have  acquired  the  reputation  of  being  tixe 
father.  If  the  case  had  been  the  case  of 
a  child  en  ventre  sa  mere  at  his  death, 
there  might  have  been  a  great,  perhaps 
an  insuperable,  difficulty  in  attnbuting 
reputation  of  paternity  in  the  male,  while 
there  were  nothing  but  signs  more  or  less 
visible  of  a  possible  or  probable  parturition 
expected  of  and  by  the  female.  But  this 
case  appears  to  me  to  be  the  very  case 
contemplated  and  provided  for  by  the 
testator  so  &r  as  he  could  by  law  provide 
for  it.  Between  the  date  of  his  will  and 
the  time  of  his  death  a  chOd  was,  with 
his  knowledge,  bom  of  the  body  of  the 
woman  while  she  was  living  with  him  aa 
his  wife.  After  the  birth  the  cohabitation 
continued,  and  the  child  was  in  the  most 
formal  manner  recognised  by  him  by  his 
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r^^tering  tibe  birth  as  the  birth  of  the 
ohild  of  himself  and  the  woman,  de< 
scribed  bj  him  in  the  register  as  his  wife, 
and  therefore  so  far  as  he  could  treating 
the  chUd  as  legitimate.  This  evidence  is 
to  my  mind  absolately  conclasire  that  at 
the  time  when  the  wUl  came  into  opera- 
tion, when  on  his  death  it  was  opened  and 
read,  the  appellant  did  strictly  and  com- 
pletely fulfil  the  description  of  a  "  child 
which  he  was  reputed  to  have  by  the  said 
Margaret  Lewis."  If  so,  why  should  she 
not  take  ?  It  is  said  that  there  is  some 
role  of  law,  based  upon  some  rule  of 
morality  or  on  some  rule  of  construction, 
which  ab8olut«ly  prevents  me  from  giving 
effect  to  what  I  have  judicially  ascertained 
to  be  beyond  all  question  the  meaning  of 
the  plain  and  clear  words  of  the  testator. 
In  the  case  of  Grooh  v.  HUl  (wtt  mpra), 
Lord  Chelmsford  is  reported  to  have  said : 
"No  gift,  however  express,  to  unborn 
illegitimate  children  is  allowed  by  law ; 
nor  under  a  gift  good  as  to  illegitimate 
children  as  a  class,  will  afterbom  illegiti- 
mate children  be  permitted  to  take." 
Lord  Colonsay  is  reported  to  have  said  : 
"  Two  things  are  clear,  and  do  not  depend, 
in  any  degree,  on  the  intentions  of  the 
testator,  or  the  terms  of  his  will ;  first, 
that  the  union  of  Mary  Hill  and  John 
Crook,  though  in  form  a  marriage,  was 
by  law  not  a  valid  marriage,  and  the 
children  bom  of  that  union  were  not 
l^itimate  children ;  secondly,  that  the 
testator  could  not,  by  any  form  of  words, 
make  an  effectual  bequest  in  favour  of 
afterbom  children  of  that  union ;  and, 
consequently,  that  no  such  children  can 
take  under  the  will  in  question ;  and  Lord 
Cairns  is  reported  to  have  said :  "  I  do  not 
go  over  what  has  been  said  by  my  noble 
and  learned  friend  on  the  woolsack  as  to 
the  impossibility  of  providing  for  future 
illegitimate  children — that  is  out  of  the 
question  here."  Lord  Cairns,  however, 
in  the  latter  sentence  points  out  with  his 
usual  accuracy  that  the  expressions  of  his 
noble  and  learned  compeers  were  obiter 
dicta,  not  at  all  necessary  to  the  decision 
of  the  case  before  them.  And  they  are 
open  to  this  further  observation,  which 
always  weakens  the  force  of  any  judicial 
dicta,  that  they  were  made  in  the  way  of 
concession  to  the  party  against  whom 


they  were  about  to  decide.  If  the  ex- 
pression "future  children"  were  to  be 
limited  to  what  I  conceive  to  be  its  more 
accurate  meaning,  children  to  come  into 
existence  after  the  will  itself  has  really 
come  into  existence  as  the  last  will  of  the 
testator,  namely,  after  his  death,  then  1 
would  at  once,  for  reasons  subsequently 
given,  concede  that  there  is  or  may  be 
such  a  rule  of  law  as  that  referred  to. 
But  if  it  be  extended  to  apply  to  children 
coming  into  existence  between  the  date  or 
execution  of  the  will  and  the  death  of  the 
testator,  then,  in  my  humble  judgment, 
the  proposition  is  not  one  to  be  assumed, 
as  it  appears  to  have  been  in  those  judg- 
ments or  speeches. 

.  I  will  follow  the  example  of  Lord  Cairns, 
and  suppose  a  will  to  be  written  out  at  full 
length  expressing  the  testator's  intentions 
and  meaning,  and  motives  or  grounds. 
Assume  the  will  to  be  thus  written  : 
"Whereas  I  am  living  in  a  connection 
unhallowed  and  illicit  with  A.  B.,  and 
there  have  been,  and  in  the  course  of 
nature  it  is  probable  there  may  be  offspring 
born  of  her  body,  the  fruit  of  our  inter- 
course, and  I  do  not  think  it  right  that 
such  offspring  should  be  a  burden  upon 
the  community,  and  I  desire  that,  not- 
withstanding the  misfortune  of  their  birth, 
they  should  not  be  left  without  sufficient 
means  for  their  maintenance,  education 
and  future  welfiwe ;  now,  therefore,  I  do 
make  the  following  provision  for  all 
children  bom  of  her  body  while  she  is 
cohabiting  with  me."  Now,  whatis  there 
against  morality,  or  religion,  or  public 
policy  in  such  a  provision  P  Lord  Eldon, 
in  one  of  the  cases,  Gordon  v.  Gordon 
(libi  supra),  uses  the  following  language : 
"  If  the  woi-ds  in  this  case  were  these — 
'  Whereas  A.  is  now  pregnant  by  me,'  this 
would  imply  a  positive  assertion  of  a  fiust, 
the  truth  of  which  it  cannot,  on  grounds 
of  public  policy,  be  suffered  to  sustain  by 
evidence.  But  a  man  may  most  conscien- 
tiously make  use  of  the  terms  adopted  by 
this  testator  to  denote  his  belief  of  a  fact, 
and  his  intention  to  proceed,  not  upon  the 
fact  itself,  but  upon  such  his  belief  of  it. 
No  doubt,  where  a  man  assigns  certain 
positive  reasons  for  giving  a  legacy,  if 
those  reasons  fail,  the  legacy  may  be 
taken  away.    But  here  the  testator  has 
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expressed  the  groands  npon  which  he  acts 
to  be  these :  '  I  believe  that  I  am  the 
flEkther  of  the  child  with  which  this  woman 
is  now  enceinte.  I  may  be  mistaken ;  bat 
I  had  rather  mn  the  risk  of  providing  for 
a  child  that  is  not  mj  own,  than  of  incnr- 
rinff  the  g^lt  of  leaviog  a  child  of  mine 
witiaout  a  provision.'  "  I  cordially  con- 
onr  in  every  word  of  that ;  and  I  most 
say  that  to  me  it  seems  a  shocking  and 
perverse  thing  to  say  that  religion,  mo- 
rality or  pnblic  policy  compels  the  law  to 
throw  difficulties  in  the  way  of  a  man 
who  is  desirons  of  not  committing  post- 
hnmonsly  a  great  crime,  and  who  is 
desirons  of  making  for  his  misconduct  the 
best  reparation  he  can  both  to  society  and 
to  the  unfortunate  beings  of  whose  ex- 
istence he  is  the  author.  What  would  be 
the  natural,  I  would  almost  say  the  legi- 
timate, feelings  of  a  wretched  being 
towards  that  law  by  which,  and  towards 
that  religion  and  morality  in  the  name  of 
which  he  finds  himself  deprived  of  the 
provision  which  his  sire  had  carefully 
tried  to  make  for  him,  and  in  consequence 
made,  it  may  be,  the  inmate  of  a  union 
workhouse,  or  a  parish  outcast  infesting 
the  public  streets? 

In  considering  this  question,  it  is 
necessary  to  have  accurately  in  one's 
mind  the  distinction  in  legal  effect 
between  motive  and  consideration.  The 
law  4oeB  not  pretend  to  deal  with  the 
motive  to  testamentary  bounty,  or  any 
other  bounty.  Testamentary  bounty  is 
absolute  and  without  control  as  to  motive. 
A  man  may  leave  his  virtuous  wife  and 
deserving  children  penniless,  and  bestow 
the  whole  of  his  fortune  upon  the  vilest 
companions  of  his  profligacy,  the  most 
worthless  partners  of  his  vices,  the  most 
wicked  accomplices  of  his  crimes,  and  the 
law  cannot  gainsay  him,  even  if  he  should 
openly  flaunt  his  shocking  disregard  of 
all  ties  human  and  divine  on  the  very 
face  of  his  will.  But  if  there  be  any  in- 
ducement to  wrong,  the  law  can  and  does 
deal  with  it.  If  there  be  a  covenant  for 
a  turpis  causa;  the  covenant  is  void.  If 
there  be  an  illicit  condition  precedent  or 
subsequent  to  a  gift,  it  either  voids  the 
gift  or  becomes  itself  void.  If  the  gift 
requires  or  implies  the  continuation  of 
wrong-doing,  that  is  in  substance  a  con. 


dition  of  the  gift  and  falls  within  the  rule 
as  to  conditions.  But  how  can  that  apply 
to  an  instrument  like  a  will,  with  refer- 
ence to  gifts  taking  effect  at  the  death  in 
favour  of  persons  then  in  existence  ?  The 
will  takes  effect  because,  whenever  dated 
or  executed,  it  is  the  expression  of  the 
testator's  last will-^K>f  the  mtentions  which 
ho  has  at  the  last  moment  of  his  exist- 
ence. His  keeping  it  and  leaving  it  un- 
revoked is,  in  point  of  law,  and  generally 
in  fact,  a  continued  adhesion  to  it.  And 
if  a  man  could  by  an  attested  signature, 
made  at  the  moment  before  his  death, 
make  validly  such  a  disposition  as  that 
now  in  question  before  us  (of  which  there 
can  be  no  doubt),  how  does  any  question 
of  public  policy  intervene  to  affect  the 
disposition  which  he  has  made  some  days 
or  months  or  years  beforehand,  to  be  pro- 
duced and  take  effect  as  his  last  intention 
upon,  and  not  until,  the  moment  of  liis 
death  ?  His  own  will  can  be  no  induce- 
ment to  himself  to  continue  a  life  of  im- 
morality :  it  can  be  no  inducement  to  the 
partner  of  his  sin.  What  would  be  an 
inducement  may  easily  be  conceived.  A 
man  might  make,  as  here,  a  valid  will  in 
favour  of  his  unlawful  consort  and  their 
actual  offspring,  and  hold  in  ierrorem  over 
her  his  power  of  revocation  to  coerce  her 
into  a  continuance  of  the  wrong-doing. 
She  might  have  courage  to  break  off  thlB 
sinful  connection,  and  he  might  ostenta- 
tiously add  a  codicil  expressly  revoking 
the  will  on  that  ground,  and  the  law  could 
not,  I  apprehend,  interfere  with  that  re- 
vocation. 

I  would  add,  as  an  illustration,  what 
appears  to  me  a  reductio  ad  abeurdum 
of  this  supposed  rule  of  pnblic  policy, 
this  case.  Take  the  case  of  a  gift,  to  a 
concubine,  of  the  man's  property  charged 
with  the  maintenance  and  education  of  her 
offspring,  described  as  in  this  will ;  does 
morality  require  that  this  Courtshould  give 
her  the  whole,  leaving  her,  if  she  please, 
to  throw  the  offspring  on  the  streets  ? 
Then,  is  there  really  any  established 
rule  of  construction,  which  makes  it  im- 
possible for  a  man  to  make  provision  for 
the  illegitimate  offspring  of  an  unmarried 
female,  bom  between  the  date  of  his  will 
and  the  day  of  his  death?  He  could 
unquestionably,  I  apprehend,  make  pro- 
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Tision  for  any  other  person  if  sufficiently 
deecribed.  He  might  leave  his  fortune  to 
children  in  the  nnion  -workhouse;  he 
might  leave  it  to  all  the  persons  who 
should  be  living  in  his  house  as  part  of 
his  &mily  circle  at  the  time  of  his  death  ; 
be  might  leave  it  to  the  children  to  whom 
he  had  stood,  or  should  stand  sponsor;  and 
I  cannot  conceive  it  possible  that  there 
oonld  be  any  enquiry  as  to  the  legitimacy 
or  illegitimacy  of  those  who  had  come  into 
existence  since  the  date  of  his  will,  or  any 
enquiry  as  to  whether  his  motive  for 
Bach  a  bequest  was  the  belief  titat  he 
miglit  havebeen  the  cause  of  their  coming 
into  existence. 

There  is,  no  doubt,  a  rule  of  con- 
Btruction  that  prima  faeie  the  term 
"  children"  means  lawful  children,  and 
there  is  a  mle  of  law  that  an  illegitimate 
child  has  no  father.  "Paler  est  quern 
nupticB  demonstrant."  And  it  most  be 
admitted  that  the  law  is  in  some  respects 
the  same  as  to  maternity,  although  there 
is  no  sach  maxim  as  its  foundation,  e.g., 
there  can  be  no  heirship  or  succession  to 
personal  property  by  kmship  as  between 
such  a  mother  and  such  a  child.  The 
result  is  tiiat  snch  a  child  in  its.  relative 
sense  means  a  legitimate  child.  Indeed, 
accurately  speaking,  there  can  be  no  more 
an  illegitimate  child  than  there  can  be  an 
illegitimate  legitimate,  no  more  than  there 
can  be  an  oblique  angled  square,  or  an 
elliptical  or  oval  circle.  A  man  may, 
however,  nnmistakeably  show  on  the  fEice 
of  his  will  that  by  the  description  of  chil- 
dren he  means  persons,  or  means  to  include 
persons,  of  illegitimate  birth,  as  he  may 
■hew  that  under  the  term  square  he  means 
or  includes  a  rhomboid,  or  under  the  term 
circle  he  means  or  includes  an  ellipse  or 
an  oval.  Another  result  is  that  when  a 
man  is  speaking  of  illegitimate  children 
as  his,  there  can  be  no  doubt  as  to  what 
be  means  as  to  existing  children;  but 
there  may  he  an  insoluble  question,  an 
uncertainty  not  capable  of  being  made 
certain,  as  to  future  children.  A  man 
makes  a  gift  "to  my  future  children  by 
A.  B. ; "  were  is  a  condition  annexed  to 
the  gift  that  they  shall  be  his  children, 
but  that  is  a  condition  tiie  existence  or 
non-existence  of  which  it  is  impossible  to 
ascertain.    His  access  or  non-access,  the 
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access  or  non-access  of  any  other  person 
or  persons,  the  more  or  less  profligacy  or 
immorality  of  the  female,  the  signs  of 
race,  or  oaste,  or  blood,  might  hare  all  to 
be  inquired  into  and  brought  into  public 
discussion  before  it  could  be  ascertained 
whether  or  not  they  were  his  children. 
The  law  forbids  such  inquiries,  and,  ex- 
cept in  exoneration  of  parish  rates,  and 
oxcept,  perhaps,  in  the  case  of  a  doubt 
whether  a  person  is  the  posthumous  chUd 
of  a  deceased  husband  or  the  child  of  a 
living  husband,  accepts  no  evidence  of 
actual  paternity  but  the  marriage  union. 
But  with  regard  to  the  female,  there  is 
no  uncertainty.  Whether  a  child  is  or  is 
not  bom  of  her  body  is  a  fact  perhaps  of 
all  others  the  most  easily  capable  of  con- 
clusive proof,  and  if  there  be  an  un- 
qualified, unconditional  gifb  by  a  testator, 
"  to  the  illegitimate  children  bom  and  to 
be  bom  of  the  body  of  A.  B.  before  my 
death,"  there  can  be,  at  all  events,  no 
uncertainty  in  ascertaining  at  his  death 
who  are  the  persons  answering  the  de- 
scription. And  if  he  superadds  to  that 
the  words  "  of  whom  I  shall  be  the  re- 
puted father,"  giving  to  those  words  the 
fair  meaning,  the  henigna  eotutnuUo, 
which  all  the  words  of  an  instrument 
onght  to  have,  I  find  no  element  of  nn- 
certainty.  It  does  not  mean,  I  conceive, 
that  of  which  the  gossip  of  the  neigh- 
bourhood may  spread  a  rumour  or  fame, 
but  that  reputation  which  springs  &om 
acknowledgment,  conduct  and  life.  The 
burden  of  proof,  no  doubt,  lies  in  this,  as 
in  every  other  case,  on  the  person  who 
alleges  that  he  answers  the  description, 
but  I  can  conceive  no  difficulty  in  pro- 
ducing, in  a  proper  case,  sufficient  evi- 
dence of  that  reputation.  On  such  an 
issue  I  apprehend  the  admissible  evidence 
would  be  what  has  boen  the  continued 
cohabitation  and  acknowledgment,  or 
acknowledgment  merely,  and  against 
which  there  would  not,  I  apprehend,  bo 
admissible  evidence  of  any  gossip,  true  or 
slanderous,  of  the  neighbourhood,  that 
the  woman  had  deceived  and  hoodwinked 
the  man,  and  that  the  real  sire  was  one 
of  the  house  or  &!em  servants,  who  was 
her  secret  paramour.  Upon  principle, 
therefore,  I  can  see  nothing  which  is^  to 
prevent  my  giving  effect  to  the  phunly- 
2B 
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ezpreased  intention  of  the  testator  in 
foroar  of  the  appellant. 

Is  there,  then,  anything  in  the  aathorities 
which  constrains  me  to  disregard  mj  own 
jadicial  conviction  that  the  appellant  is 
jnstly  and  lawftdlj  entitled  to  share  in 
the  bonntj  of  the  man  who  has  called  him- 
self  her  &ther,  and  put  himself  in  the 
position  of  &ther  to  her.  The  aathwities, 
when  ledoced  to  their  real  proportions, 
come,  in  my  judgment,  to  very  little  that 
is  really  relevant.  Saoh  a  will  as  the 
present  has  never  been  before  the  courts 
for  judicial  consideration,  except  perhaps 
in  one  case  before  ViGe-Chanoellor  Wood, 
Howarth  v.  MUlt  (ubi  sujara),  which  is  of 
conrse  as  much  open  to  re-consideration 
here  as  the  decision  of  yice-Chancellor 
Wickens. 

The  aathorities  establishing  any  general 
principle  applicable  to  the  case  are  really 
only  two,  viz.,  the  case  of  Blodweil  v. 
Edwards  (ubi  nipra),  and  the  case  of 
Metham  v.  The  DvJce  of  Devonshire  (vbi 
supra).  The  former  case  was  certainly,  in 
more  respects  than  one,  a  very  singular 
case  in  which  to  raise  the  question,  as 
the  cohabitation  was,  as  it  turned  out,  a 
cohabitation  in  valid  marriage,  open  to 
question,  apparently,  only  in  this  way, 
that  there  had  been  a  previous  divorce 
a  vinculo,  and  that  the  decree  declaring 
sach  divorce  might  be  reversed  on  ap- 
peal. Such  appeal  had  by  death,  how- 
ever, become  impossible.  The  marriage, 
therefore,  was  indefeasible  and  valid,  the 
issue  were  indefeasibly  legitimate,  and 
the  point  was  never,  therefore,  before  the 
Court  for  actual  adjudication.  Even  so 
far  as  any  resolution  was  come  to  by  the 
Judges  on  the  hypothetioal  question,  there 
was  difierence  of  opinion  between  them. 
The  reports  of  the  case  are  actually  con- 
tradictory as  to  what  the  resolution  was, 
and  although  the  internal  and  other  evi- 
dence is  very  strong  in  favour  of  the 
accuracy  of  Croke's  report,  yet  the  mere 
fact  that  there  are  such  different  reports 
shews  that  the  dogma  had  not  been  ac- 
cepted with  universal  acquiescence  and 
recognition,  without  which  the  extra- 
judicial resolution  or  talk  of  a  majority 
of  the  Judges  could  hardly  have  the  force 
of  law.  It  is  difiScult,  moreover,  to  con- 
ceive how  any  question  of  morality  or 


public  policy  could  have  legitimately  en- 
tered into  the  consideration  of  that  paiv 
ticnlar  case.  There  was  an  union  wluch, 
if  the  decision  of  a  competent  Court  had 
remained  unreversed,  was  a  lawful  and 
valid  union  ;  there  was  a  bare  possibility 
of  reversal,  and  the  man  was  desirous  of 
protecting  the  issue  of  the  union  from 
the  consequences  of  such  a  reversal  To 
ordinary  apprehension  that  would  seem 
a  very  provident  and  veiy  moral  act. 
The  authority  of  that  case  must  be  really- 
referred  to  the  way  in  which  the  resolu- 
tion of  the  Judges  was  adopted  and  in. 
corporated  by  Lord  Coke  into  his  great 
exposition  of  the  English  law.  Lord 
Coke  states  it  thus  (Co.  Litt.  36)— "A 
man  makes  a  lease  to  B.  for  life,  re- 
mainder  to  the  eldest  issue  male  of  B., 
and  the  heirs  males  of  his  body.  B.  hath^ 
issue,  a  bastard  son;  he  shall  not  take' 
the  remainder,  because  in  law  he  is  not 
his  issue:  for  qui  ex  damnato  coitu  nas- 
euniur  tnier  liberos  non  compuienlur.  And, 
as  Littleton  saith,  a  bastard  is  quasi  ntd- 
lius  filius,  and  can  have  no  name  of  re- 
putation as  soone  sib  he  is  borne.  So  it 
is  if  a  man  make  a  lease  for  life  to  B., 
the  remainder  to  the  eldest  issue  male  ot 
B.,  to  be  begotten  of  the  body  of  Jane  S., 
whether  the  same  issue  be  legitimate  or 
illegitimate.  B.  hath  issue  a  bastard  on 
the  body  of  Jane  S.-,  this  sonne  or  issue 
shall  not  take  the  remainder ;  for  (as  it 
hath  been  said)  by  the  name  of  issue,  if 
there  had  been  no  other  words,  he  could 
not  take ;  and  (as  it  hath  been  also  said) 
a  bastard  cannot  take,  but  after  he  hath 
gained  a  name  by  reputation,  that  he  is 
the  Sonne  of  B.  &o.  And,  therefore,  he 
can  take  no  remainder  limited  before  he 
be  bom ;  bat  after  he  be  borne,  and  that 
he  bath  gained  by  time  a  reputation  to 
be  knowne  by  the  name  of  a  son,  then  a 
remainder  limited  to  him  by  the  name  of 
the  son  of  his  reputed  father,  is  good; 
but  if  he  cannot  take  the  remainder  by 
the  name  of  issue  at  the  tune  when  he  is 
borne,  he  shall  never  take  it,"  shewing 
that  it  was  in  his  view  a  mere  questioa 
of  construction.  It  will  be  observed, 
moreover,  that  that  was  the  case  of  a 
deed  taking  eflfect  immediately,  creating 
an  actual  remainder,  and  the  substance 
of  which,  he  says,  is  tlAt  a  person  cannot 
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iake  a  remainder  by  tlie  name  of  issue, 
who  is  not  issae,  nor  by  any  name  or 
description  of  reputation,  because  he 
coald  not  have  such  name  or  description 
at  the  moment  of  his  birth ;  and,  if  he 
ooald  not  take  at  the  moment  of  his 
birth,  he  oonid  not  take  at  all.  How  does 
that  necessarily  or  at  all  apply  to  the 
case  of  a  person  who  claims  to  teke  by  a 
name  or  description  actually  predicable 
of  him,  not,  it  is  true,  at  the  tune  when 
he  is  bom,  but  at  the  time  when  the  giil 
itaelf  first  comes  into  existence? 

And  if  the  case  be  considered,  not  with 
reference  to  the  very  peculiar  circumstances 
of  Blodtcell  V.  Edwardg  (m6i  supra),  but 
with  reference  to  the  abstract  question 
of  a  provision  by  deed  in  favour  of  the 
fiitore  issue  of  an  avowedly  illicit  inter- 
course, it  is  obnoxious  to  the  plain  rule 
that  if  the  gift  takes  effect  at  aU  it  takes 
effect  as  a  gift  on  condition  that  there 
shall  be  nnlawftil  interconiDe  resulting  in 
the  birth  of  offspring,  and  therefore  void. 
So  I  conceive  that  if  a  testator  were  to 
provide  by  will  for  the  offspring  of  a 
really  fntiu«  damnatus  coitus  (future  with 
respect  to  the  will  taking  effect  as  a  will) 
it  would  be  void  as  a  gift  by  reason  of 
the  illegal  condition  precedent,  as  being 
a  direct  inducement  to  the  man  and 
woman  to  continue  in  a  life  of  lawless 
immorality.  But  that,  as  I  have  said, 
cannot  be  predicated  of  an  instrument 
revocable  and  secret  until  the  moment 
of  the  testator's  death,  and  a  gift  thereby 
made  absolutely,  and  without  any  con- 
dition,  in  favour  of  a  person  then  in 
existence,  however  that  existence  had 
been  caused. 

Then  there  is  the  case  of  Melham  v. 
The  Duke  of  Devonshire  {ubi  supra) .  That, 
again,  is  in  some  respects  a  singular 
case,  and  very  briefly  reported.  A  will 
directed  a  certain  sum  to  be  raised,  and 
to  be  paid  to  such  persons  as  the  testator 
riionld  by  deed  appoint.  The  testator 
by  deed  appointed  the  sum  to  "  all  the 
natural  children  of  his  son  by  Mrs.  H." 
The  decision  was  that  all  the  children 
took  who  were  bom  at  the  date  of  the 
deed,  bnt  not  such  children  as  he  after- 
irards  had  by  her.  The  report  has  the 
following  as  to  the  question  of  a  child  en 
ventre  $a  mire — "  Also  it  being  a  question 


whether  a  natural  child  en  ventre  sa 
mere,  of  the  Duke  of  Devonshire  by  Mrs. 
Heneage,  should  take  P  Lord  Parker  in- 
clined that  such  child  could  not  take  for 
the  reason  above  mentioned,  viz.,  for  that 
a  bastard  could  not  take,  until  he  had 
got  a  reputation  of  being  such  a  one's 
chUd,  and  that  reputation  could  not  be 
gained  before  the  child  was  bom."  That 
appears  to  me  to  have  been  dealt  with  as, 
and  to  have  been  a  plain  case  of  con- 
struction of  the  words  used.  A  gift  to 
the  children  of  A.  by  B.,  when  applied  to 
illegitimate  children,  could  only,  at  all 
events  prima  facie,  mean  persons  then 
reputed  as  children,  persons  of  whom  the 
Court  could  predicate  that  the  donor 
meant  them  by  that  description,  and 
there  was  nothing  in  the  will  to  shew 
any  intention  to  include  any  othere.  Bnt 
suppose  the  will  had  contained  the  words, 
"  including  the  child  of  which  she  is  now 
enceinte,"  there  could  be  no  doubt  that 
child  would  have  taken,  however  strong 
might  be  the  evidence  that  the  child  was 
not  really  procreated  by  the  paramour. 
And  suppose  the  will  had  been  "  for  all 
the  children  bom  ol  the  body  of  Mrs.  H. 
during  my  life,  and  while  she  is  living 
with  my  son,"  we  have,  I  think,  no  clue 
to  what  would  have  been  the  decision  of 
Lord  Macclesfield.  He  puts  the  case  en- 
tirely on  intention.  He  says — "  The  Earl 
of  Devonshire  could  never  intend  that  his 
son  should  go  on  in  this  course ;  that 
would  be  to  encourage  it ;  whereas  it  was 
enough  to  pardon  what  was  passed."  He 
further  says,  it  is  trae,  "bastards  cannot 
take  until  they  have  gained  a  name  by 
reputation."  That  really  means  that 
bastards  cannot  take  by  the  name  of 
children  or  issue  until  they  have  gained 
the  reputation  of  being  children  or  issue. 
If  it  means  more,  it  is  directly  overruled 
by  the  decision  of  Lord  Eldon,  with  the 
concurrence  of  Sir  William  Grant,  that 
a  gift  to  a  bastard  child  en  venire  sa  mere 
is  clearly  good.  I  would  add  that  that 
decision  of  Lord  Eldon's  seems  to  me  to 
go  a  great  way  towards  deciding  the  pre- 
sent question.  He  says,  in  effect,  if  yon 
eliminate  the  question  of  actual  paternity, 
which  is  incapable  of  proof,  there  is  no 
reason  why  sach  a  person  should  not 
take,  if  sufficiently  designated;    If  thero 
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is  no  legal  nncertainty  as  to  the  &ct  that 
a  parti(mlar  person  'was  a  person  en  ventre 
ea  mere  at  a  particular  date,  there  can  be 
no  legal  uncertainty  as  to  whether  sach 
person  or  any  other  person  was  actually 
bom  of  the  body  of  a  particolar  woman. 
Nor  can  there,  as  it  appears  to  me,  be 
any  more  uncertainty  in  ascertaining  the 
repatation  of  paternity  as  to  children 
bom  between  the  date  of  the  will  and  the 
death,  than  there  is  in  ascertaining  the 
repatation  of  paternity  as  to  children 
bom  before  the  will.  In  each  case  it 
would  hare  to  be  ascertained  alike  by 
the  same  evidence  and  the  same  means 
as,  in  Scotland,  and  almost  every  Euro- 
pean country  but  England,  the  putative 
paternity  is  ascertained  for  the  parposes 
of  legitimation  by  subsequent  marriage. 
Take  the  case  of  an  unquestionable  gift 
by  a  man  "to  my  natural  children  by 
A.  B."  Evidence  would  be  admissible  to 
exclude  children  of  A.  B.  born  during  a 
previous  concubinage,  and  to  ascertain 
which  children  really  had  obtained  by 
reputation  the  character  of  being  his ; 
and  I  can  see  no  difficulty  in  admitting 
and  obtaining  similar  evidence  as  to 
children  bom  between  the  will  and  the 
death.  The  rule  of  law  has,  as  it  appears 
to  me,  been  stated  by  Sir  E.  Yaughan 
Williams,  with  his  usual  strict  accuracy 
in  his  work  on  Executors  (6th  edit.  p. 
1,026,  part  3,  book  3,  c.  2,  s.  2),  where 
he  says:  "A  natural  child  cannot  take 
as  the  issue  of  a  particular  father,  until 
it  has  acquired  the  reputation  of  being 
the  child  of  that  person,  which  cannot  be 
before  its  birth.  Hence  natural  children 
unborn  at  the  date  of  the  will,  and  de* 
scribed  as  the  children  of  the  testator,  or 
of  another  man,  to  be  bom  of  a  particular 
woman,  cannot  take  under  that  descrip- 
tion. And  a  prospective  gift  to  future 
illegitimate  children  of  a  woman  is  wholly 
void,  as  contra  bonos  mores.  So  a  legacy 
to  a  natural  child  en  ventre  sa  mere,  under 
the  description  of  the  child  of  the  testa- 
tor, or  of  another  man,  cannot  be  sup- 
ported ;  because,  since  the  identity  of  the 
father  cannot  be  proved  by  reputation,  it 
can  only  be  ascertained  by  evidence  such 
as,  being  contrary  to  the  public  decency, 
the  law  will  not  admit.  But  if  the  be- 
quest be  to  a  natural  child,  of  which  a 


particular  woman  is  enceinte,  without  re- 
ference to  any  person  as  the  &ther,  this 
difficulty  does  not  exist,  and  the  legacy 
wUl  be  supported.  So  where  the  testa- 
tor expresses  his  belief  that  a  natand 
child  en  ventre  sa  mere  is  his,  and,  pro- 
ceeding on  such  belief,  provides  for  it, 
the  bequest  will  be  sustained ;  for  in  such 
case,  as  the  testator  choose  to  aasome 
the  fact,  and  to  act  upon  the  foundation 
of  his  belief  there  is  no  uncertainty  in 
the  object ;  since,  whether  it  was  or  was 
not  the  child  of  the  testator,  he  meant  to 
provide  for  it,  as  the  child  of  the  mother 
described." 

I  am  of  opinion,  on  the  whole  case, 
that  the  testator's  intention  is  clear, 
that  there  is  no  principle  of  public 
policy  to  prevent  that  intention  being 
effected,  and  that  there  is  no  anthorit?^  to 
prevent  my  gfiving  a  decision  in  accord- 
ance with  what  I  feel  to  be  the  truth,  the 
honesty,  the  morality,  the  justice  of  the 
case,  in  favour  of  the  appellant's  right  to 
share  with  her  sisters  in  the  bequest  in 
question  contained  in  the  testator's  will.. 

LoBD  Justice  Hellish. — By  his  will  in 
this  case,  dated  the  9th  July,  1868,  the 
testator  left  one-half  of  his  real  and  per- 
sonal estate  to  trustees,  on  trust  for  his 
sister-in-law,  Margaret  Lewis,  for  life, 
and,  after  her  death,  upon  trast  for  his 
reputed  children,  Catherine  Occleston 
and  Edith  Occleston,  and  all  other  the 
children  which  he  might  have,  or  be  re- 
puted to  have,  by  the  said  Margaret 
Lewis,  then  bom,  or  thereafter  to  be 
bom,  in  the  manner  mentioned  in  his 
vrill.  Margaret  Lewis  vras  the  sister  of 
the  testator's  deceased  wife.  The  appel- 
lant Margaret  Occleston  was  a  child  of 
Margaret  Lewis.  She  was  bom  on  the 
6th  of  January,  1869,  nearly  six  months 
after  the  date  of  the  will,  and  was  from 
the  time  of  her  birth  the  reputed  child 
of  the  testator.  Margaret  Lewis  died  on 
the  17th  of  January,  1869,  and  the  tes- 
tator on  the  15th  of  December,  1870. 
The  question  to  be  determined  is  whether 
Margaret  Occleston  is  entitled  to  take 
with  Catherine  Occleston  and  Edith 
Occleston  the  one-half  of  the  residue  of 
the  testator's  real  and  personal  estate.  I 
think  it  is  clear  that  she  cannot  take  as 
an  actual  child  of  the  testator  by  Mar- 
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gatet  Lewis,  because  although  there  is 
evidence  from  which  anj  joiy  woald 
find,  if  the  qaestion  could  be  left  to 
them,  that  the  appellant  was  a  child  of 
the  testator  bj  Margaret  Lewis,  yet  it 
seems  clear  on  the  authorities  that  the 
law  does  not  allow  such  evidence  to  be 
given,  and  this  was  not  seriously  dis- 
puted. I  also  think  that  she  cannot  take 
as  a  child  of  Margaret  Lewis,  who  was 
reputed  to  be  a  child  of  the  testator  at 
the  date  of  making  the  will.  Assuming 
that  an  illegitimate  child  can  acquire  the 
reputation  of  being  the  child  of  a  par< 
tacular  man  whilst  en  ventre  sa  mere,  I 
think  there  is  not  sofficient  evidence  that 
the  appellant  had  at  that  time  acquired 
the  reputation  of  being  the  child  of  the 
testator.  There  is  no  evidence  that  the 
testator  or  anyone  else  knew  at  that  time 
that  Margaret  Lewis  was  with  child,  and 
it  seems  to  me  impossible  to  infer  that  a 
child,  whose  existence  was  unknown,  was 
the  reputed  child  of  anybody.  If,  there- 
fore, the  appellant  takes  at  all,  she  must 
take  as  a  child,  which-  the  testator  was, 
subsequent  to  the  making  of  his  will,  re- 
puted to  have  by  Margaret  Lewis. 

Now  two  obpections  are  in  substance 
taken  to  the  right  of  the  appellant  so  to 
take.  First,  that  there  is  not,  and  indeed 
could  not  be,  a  sufficient  legal  description 
to  enable  a  class  of  subsequent  bom  ille- 
gitimate children  to  take ;  and,  secondly, 
that  it  is  contrary  to  the  policy  of  the 
law  to  allow  such  a  class  to  take,  even  if 
they  could  be  sufficiently  described.  Now, 
with  reference  to  the  first  question,  it 
appears  to  me  that  every  child  of  Mar- 
garet Lewis  who  was  bom  during  the 
testator's  lifetime,  and  who  at  the  time 
of  his  death  was  his  reputed  child,  must 
be  included  in  the  class.  Whether,  if 
there  had  been  a  child  en  venire  sa  mere 
at  the  time  of  the  testator's  death,  who 
afterwards  was  bom,  and  acquired  the 
reputation  of  being  the  testator's  child, 
such  a  child  would  have  been  included, 
mi^  be  doubtfdl ;  but,  giving  the  narrow- 
est construction  to  the  words  of  the  will, 
every  child  bom  in  the  testator's  life- 
time, and  who  was  his  reputed  child  at 
the  time  of  his  death,  must,  I  think,  be 
indaded.  Then  is  such  a  bmuest  void 
upon  the  ground  of  the  insufficient  de> 


scription  of  the  f  ersons  who  are  to  take  P 
I  am  of  opinion  that  it  is  not.  It  is  clear 
that  a  bastard  may  take  as  the  reputed 
son  of  a  particular  person  after  he  has 
acquired  such  reputation.  Now,  none 
can  take  under  a  will  until  the  testator  is 
dead,  and  if  at  that  time  a  child  has 
acquired  the  reputation  of  being  a  child 
of  the  testator,  why  may  he  not  take 
under  the  description  of  a  reputed  child 
of  the  testator  ?  As  a  general  role  it  is 
obviously  wholly  immaterial  that  a  per- 
son, who  is  to  take  a  bequest  under  a 
will,  cannot  be  ascertained  at  the  time 
the  will  is  made,  if  he  is  so  described 
that  he  can  be  ascertained  after  the  death 
of  the  testator.  It  makes  no  differetace 
whether  a  testator  making  his  will  on' 
his  deathbed  g^ves  a  legacy  of  201.  to 
every  servant  who  is  then  in  his  service, 
or  whether,  making  his  will  years  be- 
fore, he  gives  a  legacy  of  202.  to  every 
,  servant  who  shall  be  in  his  service  at  the 
time  of  his  death.  Neither  can  I  see  how 
a  bequest  to  the  illegimate  children  of  a 
particular  woman  who  shall  be  the  re* 
puted  children  of  the  testator  at  the  time 
of  his  death  is  more  uncertain  than  a  be- ' 
quest  to  the  illegitimate  children  of  a 
particular  woman  who  are  the  reputed 
children  of 'the  testator  at  the  time  he 
makes  his  will.  In  the  one  case  there 
must  bo  an  inquiry  whether  the  children 
were  the  reputed  children  of  the  testator 
at  the  time  of  his  death ;  and,  in  the 
other,  whether  the  children  were  the  re- 

Euted  children  of  the  testator  at  the  time 
e  made  his  will. 

Then,  with  respect  to  the  authorities, 
I  cannot  find  that  there  is  any  direct 
authority  on  the  subject.  The  cases 
appear  to  establish  that  a  bequest  to 
the  future  illegitimate  children  of  a 
man  is  void  for  uncertainty,  because  the 
law  will  not  allow  evidence  to  be  given 
that  they  are  the  actual  children  of  the 
man.  On  the  other  hand,  it  seems  clear 
that  a  bequest  to  the  future  illegitimate 
children  of  a  woman  is  not  void  for  nn- 
certainty  whether  it  be  or  be  not  void  for 
encouraging  immorality,  and  as  being 
contrary  to  the  policy  of  the  law ;  and  in 
my  opinion,  a  bequest  to  the  illegitimate- 
children  of  a  particular  woman,  who  shall 
be  the  reputed  childieu  of  the  testator, 
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is  not  more  nncertam  than  a  beqnest  to 
the  fntnre  illegitimate  children  of  a 
iroman  simply. 

It  occnrred  to  me  daring  the  argnment 
that  there  might  be  some  difficulty 
in  determining  at  what  time  it  -was 
necessary  that  a  child  who  was  to 
take  shonld  have  acquired  the  repatation 
of  being  a  child  of  the  testator,  bnt  on 
consideration  I  am  satisfied  that  the 
material  time  is  the  death  of  the  testator. 
If  at  that  time  a  child  of  Margaret  Lewis 
had  acquired  the  reputation  of  being  a 
child  of  the  test-ator,  such  child  seems  to 
me  clearly  within  the  description  of  the 
persons  who  are  to  take. 

I  have  next  to  consider  whether  a 
bequest  to  the  future  illentimate 
children  of  a  woman  who  shall  be 
the  reputed  children  of  the  testator  is 
void  on  the  ground  of  public  policy.  I 
agree  that  the  earlier  authorities,  and  in 
particular  Blodwell  v.  Edti;a'i-d8{ubi  supra), 
as  reported  in  Grolee,  do  go  a  long  way  to 
establish  that  a  settlement  of  property  by 
deed  on  future  reputed  children  or  bas- 
tards is  void  as  being  contrary  to  public 
policy.  Fenner,  J.,  is  there  reported  to 
have  said  that  they  had  conferred  with 
divers  of  the  justices  in  Serjeants'  Inn, 
and  that  the  greater  opinion  of  them  was 
that  a  remainder  to  the  first  reputed  son 
or  bastard  is  not  g^od  because  the  law 
doth  not  favour  such  a  generation,  nor 
expect  that  such  should  be,  nor  will  suffer 
such  a  limitation  for  the  inconvenience 
which  might  arise  therefrom.  I  am  not 
disposed  to  throw  any  doubt  on  the  cor- 
rectness of  this  opinion.  If  a  man  at  the 
commencement  of  an  illicit  intercourse 
with  a  particular  woman  could  make  a 
valid  settlement  on  his  expected  illegiti- 
mate children,  this  would,  I  think,  mani- 
festly encourage  the  immoral  connection, 
and  discourage  marriage,  which  the  law 
Ifevours.  The  present  case,  however,  is 
the  case  of  a  will,  and  it  is  necessary  to 
consider  how  far  the  same  doctrine  ap- 
plies to  wills.  Now,  if  a  \fill  was  so 
worded  as  to  give  a  bequest  to  illegitimate 
children  to  be  begotten  after  the  death  of 
the  testator,  I  think  it  would  be  subject 
to  the  same  objection  as  a  settlement  hv 
deed ;  and  it  may  be  observed  that  both 
is  Metham  t.  The  Dvlee  of  Devonshire  (ubi 


supra),  and  in  HUlv.  Crook  (ubi  supra), 
the  will  was  the  will  of  a  third  person, 
and  not  of  either  the  father  or  the  mother 
of  the  children ;  and  if  in  those  cases  the 
word  children  had  been  held  to  include 
future  illegitimate  children,  it  would  have 
included  children  begotten  after  the  death 
of  the  testator,  when  the  will  had  come 
into  operation.  In  the  present  case,  the 
will  being  the  will  of  the  putative  father 
himself,  it  is  impossible  that  it  can  en- 
courage an  immoral  intercom-se  after  his 
death.  If  the  bequest  is  to  be  held  to  be 
contrary  to  public  policy,  it  must  be  be- 
cause it  tended  to  promote  an  immoral 
intercourse  in  his  lifetime.  There  was 
no  evidence  that  Margaret  Lewis  knew 
that  the  will  was  made,  and  if  she  did 
know  it,  she  must  also  have  known  that 
it  could  be  revoked  at  any  moment.  Then 
can  it  be  said  that  the  testator  himself 
would  be  encouraged  in  immorality  by 
having  the  power  to  make  a  will  in 
favour  of  his  future  reputed  children  ? 
I  cannot  see  that  he  would,  or  at  any  rate 
I  think  that  this  is  too  uncertain  to  be 
made  a  ground  of  decision.  I  am  of 
opinion  that  a  will  no  more  comes  into 
operation  for  the  purpose  of  promoting 
immorality,  or  for  effecting  something 
contrary  to  public  policy  during  a  testa- 
tor's lifetime,  than  it  does  for  any  other 
purpose. 

l^en,  with  regard  to  the  authorities,  I 
do  not  think  they  prevent  our  uphold- 
ing this  will.  In  Wilkinsmi  v.  Adam 
(iM  supra).  Lord  Eldon  says,  p.  468 — 
"Whether  the  cases  cited  firom  Lord 
Coke,  which  are  all  cases  of  deeds,  have 
necessarily  established  that  no  future 
illegitimate  child  can  take  under  any  de- 
scription in  a  will,  whether  that  is  to  be 
taken  as  the  law,  it  is  not  necessary  to 
decide  in  this  case."  Lord  Eldon  seems, 
therefore,  to  have  thought  that  there 
might  be  a  distinction  between  deeds  and 
wills,  and  we  are  now  to  consider  what 
the  distinction  between  deeds  and  wills 
is,  and  in  my  opinion  the  essential  dis- 
tinction between  a  deed  and  a  will  for 
this  purpose  is  that  a  deed  operates  from 
its  execution,  and  a  will  from  the  death 
of  the  testator.  I  do  not  think  it  neces- 
saiy  to  go  through  the  other  cases.  They 
were,  with  one  exception,  either  cases  in 
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which  it  vaa  held  that  fatare  illegitimate 
children  were  not  included  in  the  will  at 
all,  or  cases  in  which  the  will  was  so 
worded  as  to  make  it  necessary  to  prove 
that  the  children  were  begotten  by  a  par- 
ticular man.  The  case  which  I  think 
an  exception  is  Eowarlh  v.  Mills  (ubi 
tupra).  In  that  case  there  was  a  be* 
quest  by  a  woman,  who  was  legally 
nnmarrieid,  to  all  her  children,  legitimate 
or  otherwise,  and  it  was  held  by  Wood, 
V.C.,  that  after-born  illegitimate  children 
ooold  not  take.  As  the  children  to  take 
were  the  illegitimate  children  of  a  woman 
there  was  no  uncertainty  in  the  bequest, 
and  the  children  must  also  be  necessarily 
bom  in  her  lifetime.  The  judgment  of 
the  yioe-Chancellor  is  in  these  tenns — 
"I  cannot  doubt  that  there  was  an  in- 
tention on  the  part  of  the  testatrix  to 
provide  for  these  unfortunate  children, 
and  for  their  sakes  I  regret  that  it  can- 
not be  carried  into  effect.  The  point  was 
mooted  in  the  case  of  Wilkinson  v.  Adam 
(tibi  supra),  in  which  Lord  Eldon  threw 
out  some  suggestions,  but  said  he  would 
leave  the  point  where  he  found  it,  with- 
out any  determination.  Since  then  the 
question  has  been  decided  by  the  present 
Master  of  the  Bolls,  the  only  difference 
being  that  in  that  case  the  provision  was 
made  by  the  reputed  father,  whereas  here 
it  has  been  made  by  the  mother ;  and  if 
it  be  contra  botios  mores  in  a  reputed  father 
to  provide  for  after-bom  illegitimate  chil- 
dren, it  cannot  be  less  so  in  the  case  of  a 
motiier.  I  apprehend  that,  after  the  well- 
known  case  of  Pratt  v.  Matthew  (ubi 
supra),  the  policy  of  the  law,  that  a  man 
cannot  make  a  legal  bequest  to  the  future 
children  of  his  marriage  with  his  deceased 
wife's  sister,  is  clearly  established."  The 
judgment  was,  therefore,  based  entirely 
oaPratt  v.  Matthew  (ubi  supra).  Now  in 
Pratt  v.  Matthew  (ubi  supra)  a  testator 
left  property  "for  my  wife  for  life," 
meaning  his  sister-in-law,  and  after  her 
death,  "for  all  and  every  my  children 
hereafter  to  be  bom;"  and  it  was  held 
by  the  Master  of  the  Bolls  that  after-bom 
iU^timate  children  could  not  take.  This 
judgement  appears  to  me  to  be  based  on 
two  grounds ;  first,  that  a  gift  to  future 
illegitimate  children  of  a  man  is  an  in- 
sufficient description  of  the  persons  who 


are  to  take ;  and,  secondly,  that  children 
in  that  will  ought  to  be  construed  to 
mean  l^itimate  children,  and  the  case 
seems  not  to  have  proceeded  at  all  upon 
the  ground  that  a  gift  to  the  future  ille- 
gitimate children  of  the  testator  is  im- 
moral, and  contrary  to  public  policy. 
Under  these  circumstaoes  I  cannot  think 
that  Howarth  v.  Mills  (vii  supra)  is  a 
binding  decision  upon  us,  or  that  the 
different  dicta  on  the  subject  save  us 
firom  the  duty  of  deciding  the  case  now 
before  us  on  what  we  may  consider  a 
correct  principle.  The  present  will  is,  in 
my  opinion,  so  worded,  that  future  ille- 
gitimate children  are  undoubtedly  in- 
cluded in  it,  and  are  sufficiently  described 
without  making  it  necessary  to  prove  that 
they  were  begotten  by  any  particular 
man ;  and  as  wo  only  children  who  can 
take  are  children  who  must  have  been 
bom,  or,  at  any  rate,  begotten,  during  the 
lifetime  of  the  testator,  I  am  of  opinion 
that  it  does  not  infringe  against  any  rule 
of  public  policy.  I  am  of  opinion,  there- 
fore, that  the  appellant  is  entitled  to  sno- 
oeed. 


Solicitors — Mr.  J.  Warbarton,  agent  for  Hessra. 
JelliooTM  &  Bates,  Uaneheater,  for  the  appel- 
lant and  lespondents ;  Messrs.  Chester,  Urqnnart 
&  Co.,  agents  for  Mr.  Foyater,  Mandiester,  for 
the  tmstees. 
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Administration  of  Estate — Intestate — 
Infants — Jurisdiction  to  authorise  carrying 
on  Business. 

In  a  suit  instituted  for  the  administration 
of  the  estate  of  an  intestate  trader  by  bene- 
ficiaries, where  there  are  infants  interested, 
the  Court  has  no  jurisdiction  to  authorise 
the  administrator  to  carry  on  the  trade  of 
the  intestate. 

A  house  decorator  had  died  intestate, 
leaving  four  infant  children,  and  a  widow, 
stepmother  to  the  children.  The  widow 
took  out  letters  of  administration.  The 
suit  had  been  instituted  by  two  of  the 
infant  children;  by  the  widow  as  next 
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friend,  against  the  eldest  son  as  heir,  and 
the  joongest  as  costomarj  heir,  for  ad- 
ministration of  the  intestate's  real  and 
personal  estate.  It  was  brought  on  as  a 
short  cause.  In  the  proposed  minutes 
was  an  enquiry  whether  it  would  be  for  the 
benefit  of  all  parties  that  the  intestate's 
business  should  be  carried  on. 

Jan.  21. — Mr.  Villiers,  for  the  plaintifif. 

Mr.  W.  C.  Benshaw,  for  the  defendant. 

The  Masteb  of  the  Rolls  said  he  did 
not  think  that  he  had  jurisdiction  to 
authorise  an  administratrix  to  carry  on 
the  trade,  but  that  the  case  might  stand 
over  for  counsel  to  look  for  precedents. 

Jan.  24. — Mr.  Villiers  cited 

Tinkler  v.  Hindmarsh,  2  Beav.  348, 
and  said  there  were  precedents  in  Seton 
where    executors   had    been   authorised 
to  carry  on  a  business. 

The  Master  of  the  Rolls  said  that 
Tinkler  v,  Hindmarsh  (ubi  supra)  was  a 
creditor's  suit,  and  the  creditors  could  do 
what  they  liked  with  the  property ;  that 
the  powers  of  executors  depended  on  the 
will  by  which  they  were  appointed,  and 
cases  with  regard  to  them  did  not  apply 
to  an  intestacy,  and  that  he  could  not 
make  such  an  order  in  this  suit,  where 
there  were  infants  interested. 

The  administratrix  had  better  sell  the 
business  as  soon  as  she  could. 

Solicitor— Hr.  Terry. 


} 


BELAKET  V.  FBENCH. 


LOBDS    JUSTICBS. 

1873. 
June  22. 

Solicitor's  Lien — Bight  to  retain  Boca- 
vwnte — Suit — Discharge  of  Solicitor. 

A  soUcitor,  who  has  been  employed  in  a 
suit  for  the  administration  of  an  estate, 
and  is  discharged  during  the  course  of  the 
suit,  cannot,  on  the  ground  of  lien,  retain 
documents  belonging  to  the  estate,  so  as  to 
embarrass  the  proceedings  in  the  suit. 

This  was  a  suit  for  the  administration 
of  the  estate  of  R.  Thompson.    Messrs. 


Hines  &  Sons  were  employed  as -solicitors 
in  the  suit  by  the  plaintiffs,  who  were 
trustees  of  the  testator's  will,  and  by 
some  of  the  defendants  interested  in  the 
estate.  They  were  subsequently,  during 
the  progress  of  the  snit,  discha^^  from 
acting  as  the  solicitors  of  the  above- 
mentioned  parties.  The  said  solicitors, 
at  the  time  of  their  discharge,  had  in 
their  possession  certain  plans  which  were 
required  for  the  management  of  the 
estate,  and  they  claimed  a  lien  on  these 
documents  for  their  costs  of  suit,  and  for 
moneys  advanced  for  the  purposes  of  the 
testator'seBtate;they  also  claimed  to  be  en- 
titled to  an  express  charge  thereon  created 
in  their  &vonr  by  the  trustees  of  the  testa- 
tor's will.  On  a  motion  by  the  defendantSi 
Lord  and  Lady  French,  that  the  plans 
should  be  delivered  up  by  Messrs.  Hines 
&  Co.  to  the  receiver  appointed  in  the 
suit,  Vice-Chancellor  Bacon  made  the 
order  asked  for,  without  prejudice  to  the 
solicitors'  lien.  The  solicitors  appealed 
from  this  order. 

Mr.  Eddis  and  Mr.  Ince,  in  support  of 
the  appeal,  insisted  that  the  solicitors 
were  entitled  to  retain  the  plans  by 
virtue  of  their  lien,  and  of  the  special 
charge. 

Ifr.  Hemming  appeared  for  the  re- 
spondents. 

LoBD  Justice  Jahes  said  that  a  solicitor 
could  not  embarrass  a  suit  by  keeping 
papers  belonging  to  an  estate  which  was 
beiDg  administered  by  the  Court,  and 
could  not  be  allowed  to  enforce  payment 
by  those  means.  There  was  no  sufficient 
evidence  of  any  express  charge  having 
been  created,  and  the  appeal  must  be 
dismissed,  with  costs. 


Solicitors — ^Mr.  Philipe,  agent  for  Messrs.  Hines  & 
Sons,  Sunderland,  ior  appellants ;  Messrs,  Hens- 
man  &  Nicholson,  for  respondents. 
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JSBSEL,  M  Jt.  1 

1878     I  LiOTOUE  V.   THB  ATTOENET- 

March  19.  J  <"^«'^^- 

Practice — Dying  Witness — B^lication 
—  Consolidated  Order  XIX.,  nde  12 — 
Affidavit  JUed  be/ore  Issue  joined — Special 
Leave — Taking  off  FUe. 

A  plaintiff  filed  an  affidavit  made  by  a 
dying  witness,  and  offered  an  opportunity 
for  cross-examination,  and  afterwards  filed 
replication  and,  hamng  omitted  to  give 
noHce  of  reading  the  affidavit  within  the 
prescribed  time,  took  out  a  summons  for 
leave  to  read  the  affidavit,  which  summons 
was  adjourned  to  the  hearing  of  the  cause. 
The  plaintiff  printed  the  affidavit,  with  the 
others  proposed  to  be  read  at  the  hearing, 
and  therei^on  the  defendant  moved  to  take 
it  off  the  file  and  expunge  it  from  the 
primted  affidavUs : — ^Held,  that  this  motion 
v»u  irregular. 

This  was  a  soit  originallj  institated  by 
a  General  Laatonr  against  the  Crown,  and 
ivriTed  after  his  death  by  his  ezecntrix. 
On  the  26th  of  December,  1865,  the 
original  plaintiff,  being  in  immediate  ex- 
pectation  of  death,  made  an  affidavit  re- 
specting  varioos  matters  at  issue  in  the 
Bait,  and  on  the  28th  the  affidavit  was 
filed,  and  his  solicitor  wrote  to  the  de- 
fendant's solicitor  as  follows — 

"The  extremely  precarious  state  of 
Cteneral  Lantour's  health  made  it  im- 
perative on  me  to  procure  his  deposition 
in  support  of  such  of  the  statements  in 
the  bill,  and  to  meet  such  of  the  state- 
ments in  the  answer  of  the  Attomey- 
Oeneral  as  he  could  speak  to.  I  therefore 
have  this  day  filed  an  affidavit  made  bf 
him,  a  copy  of  which  I  herewith  fhmiw 
to  you ;  and  if  yon  shall  consider  a  cross- 
examination  to  be  necessary,  I  shall  be 
hiqypy  to  co-operate  with  you  in  pro> 
curing  the  attendance  of  one  of  the  ex- 
aminers at  the  General's  residence  at 
Bromlev,  or  in  procuring  the  appoint- 
ment of  a  special  examiner  for  {hat  pur- 
pose, or  if  you  like,  will  consent  to  any 
cross-examination  yon  may  desire  by  any 
London  commissioner  for  taking  affidavits 
without  an  order.  The  physicians  now 
attending  the  General  inform  me  that  he 
cannot  last  more  than  a  week  or  ten 
Stmw  Smxs,  43.— Chamc. 


days.  He  is  past  eighty,  and  very  much 
wasted." 

In  answer  to  this,  the  defendant's 
solicitors  wrote,  on  the  1st  of  January, 
1866— 

"In  reply  to  your  letter  of  the  28th 
nit.,  we  Deg  to  enquire  whether  the 
plaintiff's  affidavit  to  which  you  refer 
has  been  filed  under  any  special  order, 
and  how  and  when  such  oider  (if  any) 
was  obtained.  Considering  the  state  of 
the  proceedings  this  affidavit  does  not 
appear  to  be  regularly  on  the  file  for  any 
purpose  whatever.  We  may  add,  from 
what  is  stated  as  to  the  plaintiff's  health, 
the  offer  of  him  for  cross-examination 
seems  entirely  illusory." 

And  the  plaintiff's  solicitor  replied  the 
same  day,  saying — 

"  In  answer  to  your  letter  of  this  date, 
written  in  reply  to  mine  of  the  28th  nit., 
I  beg  to  say  that  the  affidavit  of  General 
Lautonr  has  not  been  filed  under  any 

Secial  order;  but  as  it  is  proposed, 
onld  the  General's  health  or  l£fe  fail,  to 
give  notice  of  using  it  at  the  hearing 
under  the  12th  rule  of  the  19th  General 
Order,  I  have  been  advised  that  it  was 
proper  to  give  yon  an  opportunity  of 
cross-examining  him  while  he  contmnes 
capable  of  giving  evidence,  which  he  is 
at  present." 

General  Lautonr  died  on  the  11th  of 
January,  1866.  The  suit  was  afterwards 
revived  and  issne  joined,  and  on  the 
27th  of  November,  1872,  the  plaintiff 
took  out  a  summons  asking  that  the 
affidavit  of  General  Lantour  might  be 
received  and  used  as  evidence  at  the 
hearing,  although  notice  of  such  inten- 
tion was  unintentionally  omitted  to  be 
given  to  the  defendants  within  one  month 
after  issne  was  joined,  pursuant  to  rule 
12  of  the  19th  of  the  Consolidated 
Orders. 

The  defendant  opposed  this  suaunons, 
and  it  was  adjourned  into  Court  to  come 
on  with  the  hearing  of  the  cause ;  and 
the  plaintiff  had  General  Lantonr's  affi- 
davit printed  amongst  the  other  affidavits 
proposed  to  be  used  at  the  hearing. 

The  defendant  nOw  moved  that  General 

Lautonr's  affidavit  might  be  taken  off  the 

file  and  expunged  from  the  printed  copy 

of  affidavits  filed  on  behalf  of  the  plaintiK 
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The  SoUeUor-Ofneral  (BirB.  BaggdOay) 
and  Mr.  Hemming,  for  the  defendant, 
aabmitted  that  the  affidavit  was  iirega* 
larly  filed,  and  was  an  evasion  of  the 
rules  as  to  examining  a  witness  ds  bene 
esse. 

Mr.  Woodroffe  (Mr.  Bedford  Pim  with 
him) ,  for  the  plaintiff,  said  tiiat  this  motion 
was,  in  effect,  an  appeal  &om  the  order 
already  made,  directing  the  sammons  for 
leave  to  read  the  affidavit  to  come  on  at 
the  hearing.  A  plaintiff  conld  file  an 
affidavit  before  filing  replication,  because 
he  might  bring  the  suit  on  on  motion 
for  decree,  and  if,  after  filing  an  affidavit, 
he  filed  replication,  there  was  nothing 
irregular  in  proceeding  in  the  manner 
which  had  been  adopted  in  this  case,  and 
which  was,  indeed,  directed  by  role  12  of 
Consolidated  Order  XTX.  The  plaintiff 
was  then  justified  in  printing  the  affidavit 
for  the  convenience  of  the  Court  and 
counsel;  its  appearance  amongst  the 
printed  affidavits  would  not  prejadioe 
the  defendants  when  the  summons  came 
on  at  the  hearing. 

Order  XIX.,  mle  12,  is  in  the  folIow< 
ing  words — 

"No  affidavit  or  deposition  filed  or 
made  before  issue  joined  in  any  cause 
shall,  without  special  leave  of  the  Court, 
be  received  at  the  hearing  thereof,  unless 
within  one  month  after  issue  joined, 
or  within  such  longer  time  as  may  be 
allowed  by  special  leave  of  the  Court, 
notice  in  writing  shall  have  been  given 
by  the  party  intending  to  use  the  same, 
to  the  opposite  party,  of  his  intention  in 
that  behalf." 

Sir  B.  BaggdUay,  in  reply,  cited 

Coles  V.  Morris,  36  Law  J.  Rep.  (n.s.) 
Chanc.  833;  s.  o.  Law  Rep.  2 
Chanc.  701. 

The  Master  of  the  Rolls. — I  do  not 
think  I  am  at  liberty  to  introduce  any 
new  practice.  There  is  no  rule  that  no 
affidavit  is  to  be  sworn  on  a  plaintifi's 
behalf  till  he  is  ready  to  give  notice  of 
motion  for  a  decree,  or  has  joined  issna 
On  the  contrary,  on  motion  for  decree 
the  affidavits  must  be  filed  before  the 
notice  is  given.  Therefore,  in  all  cases 
where  a  plaintiff  thinks  he  may  require 
to  bring  the  suit  on  in  that  way  he  must 


file  his  affidavits  first.  Then  suppose  that, 
having  filed  his  affidavits,  he  changes  his 
mind,  and  lets  the  cause  come  on  on  re- 
plication. Then  the  orders  say  he  shall 
not  use  the  affidavits  already  filed  unless 
he  gives  a  certain  notice  to  the  other 
side.  That  shews  that  this  case  was 
contemplated  by  the  orders.  Therefore  it 
appears  to  me  that  the  affidavit  was  qnite 
regularly  filed.  I  have  also  taken  the 
opportunity  of  asking  the  registrar  if  he 
knows  of  such  a  motion  as  this,  or  any 
reason  why  such  an  affidavit  should  be 
taken  off  the  file,  and  I  find  he  does  not 
know  of  either.  Of  course  it  is  quite  a 
different  question  whether  the  affidavit  is 
to  be  received  at  the  hearing,  and  1  can. 
not  dispose  of  that  now.  Therefore,  I 
refuse  the  motion. 

Solicitors — Messrs.  Raven  &  Bradley,  for  the 
applicant ;  Jieeaa.  Kimber  Sc  Lee,  for  the 
plaintiff. 


"} 


TATIOB  V.  TATLOB. 


Hall,  V.C. 

1874 

Jan.  16. 

Devise  of  Beal  and  Personal  Estates-— 
Bents  and  Proceeds — Annuities — Charge 
— Corpus  or  Income — Powers  of  Distress 
and  Entry,  to  recover  Annuities  as  if  they 
had  been  secured  by  a  Lease  for  Years- 
Arrears. 

J.  T.  died  in  1839,  having  by  his  toiU 
devised  and  bequeathed  the  residue  of  hit 
real  and  personal  estates  to  trustees  for 
eleven  years  from  his  death,  upon  trust  out 
of  the  rents  and  proceeds  to  pay  (in  the 
events  which  had  happened)  certain  annui- 
ties,  one  of  which  was  an  annuity  of  5001. 
to  the  two  petitioners  for  their  lives,  and  the 
life  of  the  survivor  of  them.  The  residue  of 
the  rents  a^td proceeds  was,  during  the  eleven 
years,  to  be  accumulated  for  the  benefit  of 
the  person  who  at  the  end  of  that  time  sluntld, 
be  entitled  to  the  residuary  personally.  At 
the  end  of  the  eleven  years  the  real  estate 
was  to  go,  "subject  to,  and  charged  with, 
the  payment  of  the  armuilies,  and  with 
power  of  distress  and  entry  for  the  recovery 
of  the  same,  as  ^  they  had  been  secured  by 
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a  leatefor  yean,"  to  the  testator's  nephew, 
J.  T.,  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail,  with  remainders 
over.  Part  of  the  testator's  real  estates  had 
been  sold,  and  were  now  represented  hii  a 
fund  in  Court  of  13,738i.  14«.  6d.  Consols. 
The  petitioner's  annuities  hud  been  paid  in 
fttU  tUl  1858 ;  but  there  was  now  a  sum  of 
l,367i.  6».  5i,  for  arrears  owing  to  the 
annuitants  :— 

Held,  first,  that  the  mode  in  tohich 
the  payment  of  the  annuities  was  se- 
cured  did  not  necessarily  make  them  a 
charge  on  the  corpus  of  the  estate ;  second, 
that  the  arrears  of  the  annuities  were  pay- 
able  out  of  the  income,  and  not  the  corpus 
of  the  estate ;  third,  that  they  were  not  «e- 
cessarUy  payable  out  of  the  income  of  any 
particular  year ;  and,  fourth,  that  (ho 
remedy  against  the  income  for  arrears  con- 
timied  beyond  the  lives  of  the  annuitants. 

Petition. — Further  hearing  by  order. 

This  was  a  petition  presented  by  Eliza- 
beth Henrietta  Wainhonse  and  Caroline 
Wainhoase,  annnitants,  under  the  will  of 
Joseph  Taylor,  who  died  on  tixe  8th  of 
April,  1889. 

The  petition  stated  that  the  testator, 
by  hia  will,  dated  the  lOtii  of  October, 
1837,  devised  and  bequeathed  the  re- 
ndne  of  his  real  and  personal  estates 
to  trustees,  for  the  term  of  eleven  years 
irom  the  day  of  his  decease,  npon 
trust,  to  pay  out  of  the  rents,  interest, 
dividends  and  proceeds  to  arise  there- 
from, the  Bom  of  5002.  per  annum  to 
his  wife  Sarah  (who  died  on  the  30th  of 
April,  1848),  for  her  life,  if  she  should  so 
long  continae  his  widow  : — And  upon 
farther  tmst,  to  pay  thereout  the  sum  of 
752.  per  annum  unto  and  equally  among 
his  three  nieces,  the  danf  hters  of  his  late 
brother  William,  namely,  the  plaintiff, 
Ann  Parkyn,  Mary  Taylor  (who  died  on 
the  26th  of  September,  1848),  and  Eliza- 
beth Taylor  (who  died  on  the  5th  of 
January,  1871),  to  be  paid  to  their  se- 
parate use,  for  their  respective  natural 
lives,  and  to  the  survivors  and  survivor 
of  them,  in  manner  therein  mentioned : 
And  npon  the  further  trust,  to  pay  there- 
out the  sum  of  6002.  per  annum  to  Ed- 
ward Wainhonse,  for  his  life,  if  he  should 
so  long  continue  solvent,  in  manner  there< 


in  mentioned;  but  if  the  said  Edward 
Wainhonse  should  become  bankrupt,  or 
execute  an  assignment  of  his  estate  for  the 
benefit  of  his  creditors,  or  take  the  benefit 
of  the  Act  for  the  relief  of  insolvent 
debtors,  or  become  insolvent  in  the  ordi- 
nary mercantile  acceptation  of  that  term, 
the  testator  directed  that  then,  and  from 
thenceforth,  the  annuity  of  5002.  should 
go  to  and  be  paid  (instead  of  to  Edward 
Wainhonse  and  his  assigns)  unto  and 
equally  among  Dorothy  Ann  Wainhonse 
(since  deceased)  and  the  petitioners, 
Elizabeth  Henrietta  Wainhonse  and  Caro> 
line  Wainhonse  (the  sisters  of  Edward 
Wainhonse),  for  their  separate  use,  for  and 
during  their  respective  natural  lives ;  such 
annuity  of  5002.  to  continue  and  be  paid 
to  the  survivors  and  survivor  of  them. 
The  testator  also  directed  that  the  residue 
of  the  rents,  interests,  dividends  and  pro- 
ceeds should,  during  the  term  of  eleven 
years,  be  accumulated,  in  manner  theroin 
mentioned,  for  the  benefit  of  the  person 
who  should  become  entitled  to  the  residue 
of  his  personal  estate  on  the  expiration  of 
the  term  of  eleven  years : — ^And  from  and 
after  the  determination  of  the  term,  the 
testator  devised  all  his  real  estate  at  Huns- 
let,  Potter  Newton,  or  elsewhere  (subject, 
nevertheless,  to  and  charged  with  the  pay- 
ment of  the  annnity  of  5002.),  to  his  wife, 
for  the  residue  of  her  life  or  widowhood ; 
the  annuity  of  752.  to  his  said  nieces,  for 
the  residue  of  their  respective  lives,  or 
life  of  the  survivors  or  survivor  of  them  ; 
and  the  annuity  of  5002.  to  Edward  Wain- 
house,  or  his  said  sisters,  as  the  case 
might  be,  according  to  the  trusts  therein- 
before declared  concerning  the  same,  for 
the  residue  of  his  life,  or  the  residue  of 
his  said  sisters'  respective  lives,  and  the 
lives  or  life  of  the  survivors  or  survivor 
of  them ;  "  with  powers  of  distress  and 
entry  for  the  recovery  of  the  said  several 
annuities  as  if  the  same  had  been  respec- 
tively secured  by  a  lease  for  years  to  his 
trustees,  to  the  use  of  his  great  nephew, 
the  plaintiff,  Joseph  Taylor,  for  his  life ; " 
with  remainder  to  the  use  of  the  trustees, 
to  preserve  contingent  remainders ;  with 
remainder  to  the  use  of  the  testator's  great 
nephew's  first  and  other  sons,  successively, 
according  to  seniority  in  tail  male,  with 
divera  remainders  over. 
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Dorothy  A.  WMnhonse  died  in  1844, 
intestate,  and  the  petitioner,  Elizabeth 
Henrietta  Wainhonse,  was  her  legal  per- 
sonal representative. 

The  testator's  widow  died  in  1848. 

A  suit  haTinap  (in  1843)  been  instituted 
to  administer  the  testator's  estate,  an  or- 
der was  (on  the  25th  of  July,  1849)  made 
in  it,  whereby  it  was  declared  that  Ed- 
ward Wainhonse  having  become  insolvent, 
in  the  ordinary  mercantile  acceptation  of 
the  term,  his  sisters,  Dorothy  Ann  Wain- 
hoose  and  the  petitioners,  were  entitled  to 
the  annuity  of  500/.;  and  that  no  interest 
was  payable  on  the  arrears  of  it. 

The  petitioners  received  their  annoities 
in  fall  down  to  1858,  np  to  which  time 
the  other  annuities  bequeathed  by  the 
will  were  also  duly  pud.  From  that 
time,  however,  to  the  present,  all  the  an- 
nuities had  fallen  into  arrear ;  in  conse- 
quence, as  was  alleged  by  the  tenant  for 
life  in  possession  of  the  estates  settled  by 
the  will,  of  the  insufficiency  of  the  annual 
income  of  the  estates  to  pay  the  annuities 
in  full. 

Certain  aoconnts  and  enquiries  with 
respect  to  the  arrears,  and  the  property 
subject  to  them,  had  been  taken  and  made. 
It  thence  appeared,  that  the  amount  of 
the  arrears  due  to  the  petitioners  in  re- 
spect of  their  annuities  was,  in  1873,  a 
sum  of  1,367;.  6<.  5d. :— That  Elizabeth 
Taylor  had  died'  on  the  5th  of  January, 
1871,  having  by  her  will  appointed  Jo- 
seph Stenson  her  executor,  who  duly 
proved  the  will;  and  that  at  her  death 
there  was  a  balance  of  the  arrears  of  the 
752.  annuity  due  to  her,  amounting  to 
59Z.  5«.  5d. :— That  Ann  Parkyn  had  died 
on  the  3rd  of  June,  1872,  having  by  her 
will  appointed  William  Finch  her  exe- 
cutor, who  duly  proved  the  will ;  and  that 
at  her  death  there  was  a  balance  of  the 
arrears  of  the  751.  annuity  due  to  her, 
amounting  to  108Z.  12«. 

It  further  appeared  that  part  of  the 
testator's  property,  at  present  subject  to 
the  annuities,  consisted  of  a  freehold  es- 
tate at  Gledhow,  in  the  parish  of  Leeds ; 
being  a  mansion  house  and  land,  let  to  a 
yearly  tenantat  a  rent  of  230Z.  per  annum ; 
and  Airther,  that  under  the  provisions  of 
the  Taylor's  Estate  Act,  1866,  and  of  the 
19th  &  20th  Vict.  o.  120,  "  The  ' 


and  Sales  of  Settled  Estates  Act,"  the 
Hunslet  property  had  been  sold;  and  that 
there  were  uso  now  in  Court,  to  the  credit 
of  the  cause  of  Taylor  v.  Taylor,  "the 
account  of  the  proceeds  of  the  sale  of  the 
Hunslet  property,  together  with  the  accu- 
mulations of  interest  thereon,"  a  sum  of 
13,7382.  14«.  5d.  Bank  Three  per  Cent. 
Annuities. 

The  petitioners  were  advised  that  the 
arrears  and  continuing  payments  of  all  the 
annuities  were  a  charge  upon  the  corpus 
and  capital  of  the  settted  estates ;  or,  at 
any  rate,  that  they  constituted  a  continu- 
ing charge  upon  the  rents,  profits  and 
annual  income  thereof;  that  such  arrears 
ought  to  be  raised  and  paid  accordingly ; 
and  that  due  provision  should  be  inade 
for  the  fall  payment  of  the  annuities. 

The  present  plaintiff  in  the  suit,  who  was 
the  tenant  for  life  in  possession  of  the 
settled  estates,  had,  in  conjunction  with 
his  eldest  son,  duly  barred  the  entail  in  the 
real  estate,  subject  to  the  annuities ;  and 
had  acquired  the  absolute  power  to  dispose 
of  it,  subject  to  such  charge. 

The  petition  then  prayed  (inter  aUa) 
for  an  order  that  the  arrears  of  the  annui- 
ties might  be  raised,  and  paid  out  of  the 
corpus  and  capital  of  the  property  charged 
therewith ;  that  provision  might  be  made 
for  keeping  down  the  continuing  annui- 
ties out  of  the  rents,  profits  and  income ; 
or,  if  they  proved  insufficient,  out  of  the 
corpus  and  capital  of  the  property  charged 
therewith,  and  that  provision  might  be 
made  for  the  costs  of  the  petition. 

Mr,  Bristowe  and  Mr.  Wright,  for  the 
petitioners,  supported  the  prayer  of  the 
petition,  and  referred  to — 

Cupit  v.  Jackson,  M'Cle.  485 ;  s.  c. 

13  Price  721 ; 
Booth  y.  GouUon,  39  Law  J.  Rep. 
(n.s.)  Chanc.  622 ;  s.  c.  Law  Rep. 
5Chanc.  684; 
Birch  v.  Sherratt,  36  Law  J.  Rep. 
(n.s.)  Chanc.  926 ;  s.  c.  Law  Rep. 
2  Chanc.  644; 
Foster  v.  Smith,  1  Ph.  629 ;  s.  c.  15 

Law  J.  Rep.  (n.s.)  Chanc  183 ; 
Williams  on  Executors,  vol.  ii.  p.  1261. 

Mr.  Lindley  and  Mr.  W.  Barber,  for  the 
parties  now  entitled  to  the  property  sub- 
ject to  the  annuities,  contended — first, 
that  they  were  not  chfirged  on  the  corpttf 
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of  tiie  property ;  second,  that  if  they  were 
a  charge  on  the  rents  and  proceeds  of  it, 
tiiey  were  not  a  continoing  charge  on 
them;  and,  third,  that  if  they  were  so, 
they  were  not  charged  on  the  income 
beyond  the  lives  of  the  annuitants. 
They  cited — 

Hindle  v.  Taylor,  20  Beav.  109 ;  s.  c. 
25  Law  J.  Eep.  (n.s.)  Chano.  78 ; 
Baker  v.  Baker,  7  De  <3ex,  M.  <k  G. 
681 ;   B.  c.  20  Bear.  548 ;  s.  o.  27 
Law  J.  Bep.  (n.s.)  Chanc.  417; 
B.  c.  6  H.L.  Cas.  616 ;  s.  o.  25  Law 
J.  Bep.  (n.s.)  Chanc.  76 ; 
AddeeoU  t.  AddecoU,  29  Beav.  460 ; 
and  insisted,  finally,  that  the  annuities, 
being  payable  only  out  of  the  annual  rents 
and  profits,  if  they  proved  deficient,  the 
annuities  must  al»to  accordingly.    The 
testator  had  not  expressly  used  tihe  word 
"annual ; "  but  the  whole  scheme  of  his 
will — the  giving  of  the  powers  of  distress 
and  entry,  but  not  of  side,  and  the  direc- 
tion to  accumulate  the  surplus  rents  and 
profits,  supported  the  respondents'  view. 
Mr.  Bristowe  repUed. 

Hall,  Y.C. — The  question  on  this  pe< 
tition  is  entirely  one  of  the  construction 
of  the  will  of  Joseph  Taylor.  By  that  he 
gave  his  residuary  real  estate,  and  all  the 
residue  of  his  ready  money,  money  arising 
from  securities,  together  with  the  securi. 
ties  upon  which  the  same  may  be  invested, 
hous^old  furniture,  goods,  chattels,  and 
personal  estate,  and  also  the  legal  estate 
and  interest  of  and  in  all  lands,  tenements 
and  hereditaments,  to  him  conveyed  in 
mortgage  by  any  person  or  persons  whom- 
soever,  to  Edward  Wainhonse,  WiUiam 
Vincent,  and  Griffith  Wright,  their  heirs, 
executors,  administrators  and  assigns,  for 
the  term  of  eleven  years  from  the  day  of 
his  decease,  upon  the  trusts  thereinuter 
expressed  (that  was  to  say) — First,  he 
provided  for  his  wife  having  certain  fur- 
niture for  her  life,  which  was  to  fall  at 
her  death  into  his  general  estate;  and 
then  he  proceeded — "  And  upon  trust,  to 
convert  all  the  wines  which  shall  be  in 
my  dwelling-house  at  the  time  of  my  de- 
cease, and  such  part  of  the  residue  of  my 
personal  estate  so  bequeathed  to  them  as 
aforesaid  (except  my  books  and  paintings) 
as  shall  not  be  in  specie  at  the  time  of  my 


decease,  and  not  invested  in  securities  at 
interest^  into  money;"  and  then  upon 
trust,  "  to  invest  it  in  the  way  specified ; " 
and  then  upon  further  trust,  "  to  pay  out 
of  the  rents,  interest,  dividends  and  pro- 
ceeds to  arise  from  the  said  real  and  per- 
sonal estates,  the  sum  of  500Z.  per  annum 
to  my  wife  for  her  life,  if  she  shall  so  long 
(;K>ntinue  my  widow."  Then  he  specified 
the  time  at  which  the  payments  were  to 
be  made.  "And  upon  further  trust,  to 
pay  thereout  the  sum  of  752.  per  annum 
unto  and  equally  among  my  three  nieces," 
describing  them,  "  for  their  respective 
natural  lives,  such  annuity  of  751.  to  con- 
tinue and  be  paid  to  the  survivors  and 
survivor  of  them,  by  two  equal  half- 
yearly  payments."  Then  he  stated  the 
mode  in  which  they  were  to  be  paid ;  and 
continued,  upon  further  trust,  to  pay  the 
annuity  of  500Z.  to  his  widow ;  and  then 
he  directed  the  mode  of  payment  of 
that  annuity.  Then  that  annuity  was, 
in  certain  events,  to  go  over  to  other 
persons  during  their  lives,  and  then  he 
said — "  I  will  and  direct  that  the  residue 
of  the  said  rente,  interest,  dividends  and 
proceeds  shall,  during  the  said  term  of 
eleven  years,  be  invested  in  real  securities 
at  interest,  and  be  allowed  to  accumulate 
for  the  benefit  of  the  person  who  shall  be- 
come entitled  to  the  residue  of  my  per- 
sonal estate  on  the  expiration  of  the  said 
term  of  eleven  years  ;  and  I  hereby  em- 
power my  said  trustees  to  let  or  lease  the 
said  real  estate  devised  to  them,  as  they 
may  think  proper,  during  the  said  term  of 
eleven  years,  so  that  they  obtain  the  best 
rent  that  can  be  had  for  the  same ;  and 
to  apply  such  part  of  the  said  rents,  inte- 
rest, dividends  and  proceeds,  as  may  be 
necessary  in  keeping  the  said  real  estate 
in  repair,  and  in  insuring  the  same  from 
fire ;  and  I  hereby  direct  that,  in  the  con- 
verting my  personal  estate  into  money, 
pursuant  to  the  trusts  hereinbefore  con- 
tained, my  trustees  shall  have  full  discre- 
tion as  to  the  time  and  mode  of  such 
conversion,  and  also  to  keep  any  part  of 
such  personal  estate  which  cannot  be  ad« 
vantageonsly  disposed  of  (instead  of  sell* 
ing  the  same)  for  the  person  entitled 
thereto,  under  the  bequest  hereinafter 
mentioned."  Then  he  proceeded — "  and 
from  and  after  the  determination  of  the 
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said  term  of  eleven  years." — I  stop  there. 
That  first  portion  of  the  will  is  a  dis{>0- 
sition,  having  reference  only  to  a  period 
of  eleven  years  after  the  testators  de- 
cease. It  provided  for  the  payment  of 
certain  annuities  oat  of  the  interest,  divi- 
dends and  proceeds.  Those  provisions 
for  the  payment  of  these  annuities  are 
nnqnestionably  only  provisions  for  pay. 
ment  oat  of  income  daring  the  perioid  of 
eleven  years  ;  and  it  is  impossible  to  con- 
tend, or  argue,  that  the  annuities  daring 
the  eleven  years  are  a  charge  upon  corpus 
at  all.  The  argument  might,  perhaps, 
have  been  considered  to  go  to  the  full  ex- 
tent of  saying  that  they  are  only  to  be 
paid  out  of  income  during  the  period  of 
eleven  years ;  and  I  take  it  to  be  probable 
that  that  may  be  so,  so  &r  as  re^u?ds  the 
eleven  years.  It  does  not  establish  that 
which,  perhaps,  might  be  contended  for, 
viz.,  that  yoa  are  to  pay  the  annuities  oat 
of  the  income  in  the  particular  year,  in- 
asmach  as  there  might  be  arrears  at  the 
end  of  eleven  years,  for  the  raising  of 
which,  apparently,  there  is  no  provision 
made  at  all.  The  testator  seems  to  have 
contemplated  the  probability  that  during 
the  eleven  years  the  annuities  would  be 
paid.  However,  what  I  have  said  shews 
clearly  that  there  is  not,  at  all  events 
upon  that  portion  of  the  will,  anything 
which  charges  the  corpus  of  the  estate 
with  the  payment  of  them.  Then  having 
provided  for  the  payment  daring  the 
eleven  years,  we  come  to  a  new  set  of  pro- 
visions— "  and  from  and  after  the  deter- 
mination of  the  said  term  of  eleven  years 
I  devise  all  my  said  real  estate" — de- 
scribing it — "  subject,  nevertheless,  to  and 
charged  with  the  payment  of  the  said  an- 
nuity of  500?.  unto  my  said  wife,  for  the 
residue  of  her  life  or  widowhood ;  the  said 
annuity  of  751.  unto  my  said  nieces, 
daughters  of  my  late  brother  William,  for 
the  residue  of  their  respective  lives." 
They  were  to  take  in  certain  events.  Then 
there  was  a  power  of  distress  and  entry, 
for  the  recovery  of  the  said  several  annui- 
ties, "as  if  the  same  had  been  respec- 
tively secured  by  a  lease  for  years  "  unto 
the  trustees,  "  to  the  use  of  my  great- 
nephew  for  life ;  and  then  over,  m  strict 
settlement." 

Now,  the  question  is  whether,  under 


that  second  disposition,  the  aminit 
question  are  to  be  raised  out  of  the  c« 
that  is,  by  sale  or  mortgage  of  the  i 
of  the  estote  P  It  is  contended  tha 
should  be.  If  the  case  were  free 
authority  what  is  the  simple  case, 
as  regards  this  disposition  P  It  is  t 
dinary  case  of  a  testator  devisin 
estate  in  strict  settlement  to  a  pers 
life,  with  remainder  over  to  other  p 
in  the  ordinary  way,  and  saying  that 
several  persons  so  teking  for  life,  i 
taking  in  remainder,  are  to  take  tii 
perty,  snbject  to  the  payment  of  c 
annual  sums ;  and  the  persons  wl 
entitled  to  those  annual  sums  are  t( 
power  of  distress  and  entry  for  th€ 
veiy  of  those  annuities,  as  if  the  san 
been  respectively  secured  by  a  lea 
years.  There  is  nothing  in  ten 
all  to  say  that  the  aimuitiee  in  qn 
are  to  be  charged  upon  the  estate 
further  than  this,  that  the  peraoni 
are  to  take  successively,  are  to  tak 
ject  to  the  payment  of  these  anni 
that  is  to  say,  they  are  to  take  it  cl 
with  the  payment  of  the  annuities, 
must  pay  them  out  of  what  they  sha 
cessively  have  to  pay  them  out  of;  t 
the  tenant  for  life  will  pay  them  out 
income  which  he  gets,  and  the  rema 
man  will  pay  them  out  of  the  ii 
which  he  gets.  There  is  nothing  in 
to  charge  the  corpus  at  all.  Any  < 
upon  the  corpus,  or  for  taking  it  out 
corpus,  would  lead  to  very  consid 
confusion,  probably,  if  in  any  givei 
there  was  not  enough  to  pay  the  t 
ties.  If  you  are  to  take  it  out  ( 
corpus  in  that  particular  year  how  a 
to  adjust  it  again  between  the  tens 
life  and  the  remainder-man  P  Then 
provision  made  for  that  in  any  way 
ever.  It  seems  to  me  that  in  all 
of  strict  settlement,  such  as  the  ort 
case  of  a  marriage  settlement,  whei 
give  a  jointure — although  you  do  suj 
to  that,  in  practice,  a  term  of  yea 
raising  it— the  gift  of  the  joi 
necessitates  the  adjustment  of  i 
tween  the  different  persons  payii 
Although  you  do  that,  the  ordinary 
is  to  give  the  jointure  with  a  po\ 
distress  and  ent^.  You  give  that  jo 
to  be  paid  out  of  the  income  of  the  < 
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The  onus  of  proof  lies  on  those  who  say  it 
is  to  be  otherwise  paid ;  and  that  the  an- 
nuitant is  to  have  something  bejond  that 
in  the  form  of  specific  remedy.  There- 
fore, in  treating  this  case  independently 
of  anthoritv',  I  shoold  say  that  that  is  the 
moaning  of  this  testator,  and  that  it  is  to 
be  paid  out  of  income.  Bat  I  do  not  find 
anything  whatever  to  countenance  the  ar- 
gument that  you  are  only  to  take  it  oat 
of  the  income  of  a  particular  year,  or  that 
yon  ore  to  confine  the  payments  to  the 
income  doiiog  the  whole  life  of  the  an- 
nuitants. The  annuitant  is  entitled  to  the 
annuity.  The  annuitant  has  power  of 
distress  and  entry  for  obtaining  payment 
of  that ;  and  whenever  it  is  necessary  to 
assert  her  right,  she  must  exercise  her 
power  of  distress  and  entry  in  reference 
to  what  is  actually  owing  to  her  at  the 
time  when  she  comes  to  make  the  claim. 
Therefore  I  say,  independently  of  autho- 
rity, that  that  must  be  the  meaning  of  it, 
and  I  hold  tiiat  that  is  the  meaning ;  be- 
cause there  is  no  authority  whatever,  as  I 
consider,  which  at  all  warrants  any  view 
that  will  limit  it  to  the  particular  income 
during  the  year. 

Thttt  being,  so  far,  against  the  petition- 
ers as  r^ar^  the  charge  upon  the  corpus, 
and  for  the  petitioners  as  regards  the 
ohai^  upon  the  income,  independently  of 
authority,  is  there  any  authority  which 
entitles  we  petitioners  to  charge  the  corpus  f 
None  has  been  referred  to,  except,  so  far 
as  I  recollect,  the  case  of  Gupit  v.  Jackson 
(u2n  aupra),  in  which  the  Lord  Chief 
Baron  seems  to  have  considered  that  (in 
that  particular  case)  an  annuitant  was 
entitled  to  have  a  sum  raised  out  of  the 
corpus.  It  is  to  be  observed,  in  GupU  v. 
Jackson  (ubi  supra),  it  was  perfectly  im- 
material, as  it  appears  ordinarily  to  be  in 
tiiese  cases,  whether  it  is  a  charge  oat  of 
corpus,  or  token  out  of  the  rents  as  they 
accrue,  fix>m  time  to  time ;  that  is,  with 
reference  to  the  interest  of  other  parties ; 
because,  in  Oupit  v.  Jackson  (m6i  supra), 
apparently  the  question  was  simply 
one  of  jurisdiction,  whether  it  was  a 
case  for  a  bill,  or  a  cnse  for  remedy  at 
law?  That  was  the  argument  in  that 
partioalar  case.  The  property  there  was 
subject  to  the  payment  of  a  particular  an- 
nuity, which  was  retained  by  iJie  settlor 


as  absolute  property,  and  therefore  it  was 
quite  unimportant  as  between  other  parties. 
But  I  do  find  the  question  was  considered 
in  the  case  of  Qraves  v.  Hicks  (1).     In 
that    case,    the   testator  devised    lands, 
subject  to  an  annuity  to  his  wife,  to  his 
son  for  life,  with  remainder  to  the  son's 
first  and  other  sons  in  tail ;  with  remain- 
der, subject  to  another  annuity   to  his 
wife,  to  his  grandson,  and  the  grandson's 
first  and  other  sons,  in  like  manner,  with 
remainders  over;  and  he  gave  his  resi- 
duary personal  estate  to  his  son.   The  son 
died  without  issue;    and  thereupon  the 
testator,  by  a  codicil,  charged  the  lands 
with  three  farther  annuities,  one  for  his 
wife,  another  for  his  daughter,  and  the 
third  for  her  husband ;  and  gave  his  re- 
siduary personal  estate  to  his  wife.    He 
afiberwai^  made  two  other  codicils,  but 
they  were  not  duly  attested.     He  then 
made  a  fourth,  which  was  daly  attested, 
revoking  several  of  the  dispositions,  thus : 
'*  Dispositions  heretofore  made  by  me  in 
my  said  will  and  codicils,  of  all  my  firee- 
hold,  copyhold  and  personal  estate,  of 
every  kind."   Then  there  were  limitations 
in  t«ul.    There  were  other  questions  in 
Qraves  v.  Micks  (vibi  supra),  but  witb 
them  we  have  nothing  now  to  do.    Suffice 
it  to  say,  that  in  that  case,  subject  to  the 
annuity,  the  property  was  given  to  his 
son  for  life,  with  remainder  over  to  the 
son's  first  and  other  sons  in  tail.     The 
other  questions  having  been  disposed  of, 
and  an  order  having  been  made  in  the 
case  on  the  9th  of  December,  1833,  which 
declared  "  that  the  testator's  residuary 
real  estates  were  charged  with  the  fol- 
lowing annuities,  or  yearly  rent-charges, 
in  favour  of  Mrs.  Hicks :  namely,  one  of 
300{.,  and  another  of  1002.,  under  the 
will ;  one  of  1002.,  under  the  first  codicil, 
and  another  of  the  same  amount  under 
the  fourtli  codicil ;  and  with  an  annuity, 
or  yearly  rent-charge  of  lOOZ.,  in  favour 
of  Mr.  Hearle,"  it  was  further  declared, 
"  that  the  annuity,  or  yearly  rent-chai^e 
of  3002.,  was  a  primary  charge  to  the 
several  other  annuities,  or  yearly  rent- 
charges,  given  by  the  will  and  codicils; 
and  that  those  other  annuities,  or  yearly 

(1)  11  Sim.  686;  s.  c.  10  Law  J.  Rep.  (h.s.) 
Chanc.  18S. 
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rent-charges,  were  charged  on  the  said 
estates,    without    anj  priority  between 
them."    So  that  there  was  an  actnal  order 
made  in  the  cause  that  those  were  charges 
npon  the  estate,  which  so  &r  was  favour, 
able  to  the  annuitant.     The  testator's  ge- 
neral personal  estate  proved  insufficient 
for  the  payment  of  his  debts;   and  the 
rents  of  the  residuary  real  estates,  after 
paying  an  annuity  and  the  interest  of  a 
sum  in  gross,   which  the  testator  had 
charged  on  the  estates  in  his  lifetime, 
were  also  inadequate  to  pay  the  annuities, 
declared  to  be   charged  on  the  estates 
by  the  will  and  codicils.   Those  annuities 
became  greatly  in  arrear,  and  in  1838  the 
arrears  duo  to  Mrs.  Hicks  amounted  to 
3,4792.,  and  had  since  increased.    It  was 
contended,  on  behalf  of  Mrs.  Hicks  and 
Mrs.  Hearle,  that  by  the  will  and  codicils 
the  annuities  were    charged    upon   the 
corpus  of  the  residuary  estates ;  and  that, 
consequently,  the  arrears  ought  to  be  paid 
out  of  a  sum  of  money  which  had  been 
produced  by  the  sale  of  timber  on  the 
estates;   and  that  if  that  should  not  be 
sufficient,  out  of  money  to  be  raised  by 
sale  or  mortgage  of  the  estates.    The 
case  was  argued,  and  the  Vice- Chancellor 
says — "  The  case  of  Cupit  v.  Jackson  («W 
tupra)  has  no  relation  whatever  to  the 
present  case."  Then  he  states  the  case  of 
Cv;pit  V.  Jackson  (vbi  supra),  and  having 
stated  the  facts  of  that  case,  he  says — 
"  She  filed  the  bill  against  John  Jackson," 
that  is  the  plaintiff  in  Gtipit  v.  Jackson 
(ubi  supra),  "  who  at  that  time  was  seised 
in  fee  of  the  estate,  subject  to  the  arrears 
of  the  annuity."     Then  he  says—"  The 
whole  amount  of  those  arrears  was  then 
finally  determined,  and  in  that  case,  there 
being  but  one  demand  which,  at  all  events, 
must  in  some  manner  or  other  have  been 
raisable  out  of  the  estate,  the  Lord  Chief 
Baron  thought  that,  in  that  case,   the 
whole  amount  of  the  arrears  having  been 
ascertained,  and  the  estate  charged  with 
the  annuity  being  in  the  hands  of  the  de- 
fendant, who  was  seised  in  fee  simple  of 
it,  it  was  right  that  the  amount  of  those 
arrears  should  be  raised  by  the  sale  or 
mortgage  of  the  estate.    Consequently,  as 
it  appears  to  me,  it  has  no  relation  what- 
ever  to  the  present  case ;  because,  iii  the 
present  case,  the  estate,  out  of  which  it  is 


proposed  that  the  arrears  of  the  annuity 
shall  be  raised,  happens  to  be  still  subject 
to  settlement,  as  to  part,  on  Mrs.  Hicks 
for  life,  and  subject  thereto,  on  Mrs. 
Hearle  for  life,  with  remainder  to  John 
Hicks  for  life,"  and  so  forth ;  and  then 
he  says — "  The  annuitant  being  aUve,  and 
some  arrears  having  become  due,  the 
amount  of  which  arrears,  I  admit,  is  now 
ascertained,  it  is  proposed  that  this  Court 
shall  order  that  amount  to  be  raised,  by 
sale  or  mortgage,  out  of  the  settled  estates. 
However,  no  case  lias  been  produced  as 
an  authority  for  such  a  proceeding ;  and 
my  opinion  is  that,  unless  the  Court  finds 
it  necessary  to  make  a  decree  for  the  sale 
of  the  estate  for  some  other  purpose,  there 
is  no  ground  whatever  for  making  a  direc- 
tion that  the  amount  of  those  arrears 
(which,  it  is  true,  are  now  ascertained, 
but  which  will  be  liable,  very  probably,  in 
the  course  of  a  succession  of  years  to 
fluctuate)  shall  be  raised  in  the  manner 
proposed ;  for  I  do  not  understand  that  it 
IS  necessary  now  to  give  any  direction  for 
the  sale  or  mortgage  of  the  real  estate  for 
any  other  purpose.  My  opinion  there- 
fore is,  that  all  that  can  be  done  at  pre- 
sent is,  to  let  the  matter  go  on ;  and  if 
the  future  rents  increase  the  arrears  will 
be  diminished,  and,  for  aught  I  know, 
may  be  ultimately  ptud.  I  feel  great  re- 
luctan<'c  to  do  that  which  is  novel,  and 
which  is  not  supported  by  any  principle 
that  I  have  heard  adduced,  or  by  any  case 
that  has  been  cited."  I  think  that  is  ap- 
plicable to  the  present  case,  and  that  it  is 
not  inapplicable  by  reason  of  the  fact  that 
there  is  a  fund  existing  which  represents 
part  of  the  corpus  of  the  estate.  I  take  it 
that  it  rests  upon  a  principle  which  is  ap- 
plicable to  the  present  case. 

As  regards  what  I  have  said  about  the 
right  to  have  the  arrears  paid  without  r©. 
forence  to  the  duration  of  the  lives  of  the 
annuitants,  that  is,  that  they  may  be  paid 
out  of  ftiture  rents'  and  profits,  I  con- 
ceive that  the  particular  remedy  that  is 
given  here  (which  it  is  to  be  observed  is 
not  as  it  was  in  some  of  the  cases  that 
have  been  referred  to — not  a'power  toenter 
and  distrain)  is  a  power  of  distress  and 
entry  for  the  recovery  of  the  annuities, 
"as  if  the  same  had  been  respectively 
secured  by. a  lease   for  years."      Nowj 
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the  effect  of  that  I  conceive  is  this: 
that  you  have  two  powers — you  have  a 
power  of  distress,  as  distinguished  from,  a 
power  of  entry ;  and,  having  a  power  of 
entry,  to  recover  the  annuity  you  enter. 
The  effect  in  law  is,  that  you  become  pos- 
sessed of  a  chattel  interest,  and  that 
chattel  interest  is  an  interest  which  en- ' 
dares  until  all  the  arrears  are  paid.  That 
is  the  nature  of  the  remedy  which  is  given 
here,  and  which  tends  strongly  to  con- 
firm, in  my  mind,  the  view  that  the  par- 
ties are  entitled  to  be  paid  their  fall 
arrears,  without  reference  to  whether  they 
can  be  paid  or  not  during  the  lives  of  the 
annuitaiita.  Therefore,  upon  the  whole,  I 
hold  that  to  be  the  correct  view. 

Then,  as  regards  the  order  to  be  made 
npon  the  present  occasion,  the  petitioners 
are  entitled  to  be  paid  the  arrears  out  of 
income,  so  &r  as  there  is  income,  that  is, 
the  amount  that  has  been  specified ;  the 
petitioners  will  be  entitled  to  be  paid  out 
of  future  income,  so  &r  as  it  is  not  re- 
quiied  for  the  payment  of  the  annuities  in 
each  year  beconung  due,  until  the  whole 
is  liquidated. 

As  regards  the  costs  of  the  petition,  I 
think  the  petitioners  have  contended  for 
that  to  which  they  are  not  entitled.  I 
can  only  deal  with  this  property  now  as  a 
specifioilly  devised  estate.  I  cannot  deal 
with  the  costs  otherwise  than  upon  that 
footing.  It  seems  to  me  that  as  the  peti- 
tioners have  in  part  &iled,  and  in  part 
succeeded,  they  must  take  their  costs  out 
of  the  particular  fond  to  which  they  are 
entitled,  that  is,  so  much  of  it  as  is 
actually  income.  The  other  parties  to 
the  petition  must  bear  their  own  costs. 
I  cannot  give  them  their  costs  out  of  that 
fund. 

The  following  were  the  minutes  of  the 
order  made  on  the  petition — 

Hill,  V.C,  January  16th,  1874.— The 
Court  being  of  opinion  that  the  annuities 
are  not  charged  on  the  corpus,  but  are 
payable,  with  all  arrears,  out  of  the  in- 
come accruing  and  to  accrue  from  the 
corpus  of  the  property,  tax  the  petitioners' 
costs,  and  pay  them  out  of  so  much  of  the 
fond  in  Caart  as  consists  of  income ;  pay 
the  rest  of  such  income  to  the  annuitants, 
in  proportion  to  the  amounts  found  due 

Nkw  Sbbus,  43.— Chakc 


to  them  respectively ;  pay  the  future  in- 
come arising  from  the  capital  to  the 
annuitants  until  their  annuities  and  all 
the  arrears  are  paid ;  and,  subject  thereto, 
to  the  person  entitled  to  the  real  estate : 
tax  the  costs  of  the  respondents  (the 
Taylors),  as  between  solicitor  and  client, 
to  be  a  charge  on  the  corpus ;  but  no 
order  for  their  present  payment.  Liberty 
to  apply. 

Solicitora — Messn.  Bothamleys  &  Freeman,  for 
petitioners ;  Hewrs.  Lambert,  Bnrg^n  &  Fetch, 
agents  for  Mr.  H.  Snowdon,  of  Leeds,  for  re- 
spondents. 


Hall,  V.C. 

1874. 

Jan.  26. 


THE  ATTORNET-OENEBAL  AND 
THE  COMMISSIONESS  FOR  THE 
REDDCTIOM  OF  THE  NATIONAL 
DEBT  V.  SAT. 


Contract — Annuity —  Purchase —  Misro- 
presentations  —  Bescisfion — Jurisdietum-~ 
10.(?eo.4.  c.  24. 

UnintenHonal  nUsr^eseniationwasmade 
to  the  Oommissioners  far  the  Beduetion  of 
the  National  Debt  of  the  age  of  T.  0.,  on 
whose  life  they  granted  an  annitiiy:^ 
Held,  after  the  death  of  T.  C,  that  the 
contract,  though  completely  carried  out, 
should  he  rescinded ;  and  though  the  sta- 
iute  under  which  it  was  granted  provided 
other  remedies  for  mierepresenUUion  and 
mistake. 

This  was  an  information  and  bill  against 
the  Secretary  of  the  Atlas  Assurance 
Company  for  a  declaration  that  two  con- 
tracts for  the  purchase  of  two  annuities 
of  lOOi.  Is.  6d.  and  lOOZ.  2«.  respectively, 
on  the  life  of  Thomas  Chalk,  of  King- 
ston, Surrey,  granted  by  the  Commission- 
ers for  the  Reduction  of  the  National 
Debt  to  the  trustees  of  the  Assurance 
Company  were  void,  and  that  they  might 
be  cancelled. 

In  December,  1843,  the  Assnrance 
Company,  through  their  actuary,  applied 
to  the  Commissioners  for  the  purchase,  in 
the  names  of  the  trustees  of  the  coinpany, 
of  an  annuity  on  the  life  of  Thomas  Cfhalk. 

A  declaration  was  signed  by  the  ac- 
tuary, and  delivered  to  the  Commission- 
2T 


Digitized  by 


Google 


322 


COURTS  OF  CHANCERY: 


[N.S. 


era,  whicli  stated  that  the  tmatees  were 
desirous  to  pay  a  stiin.  of  money  down  for 
the  purchase  of  a  life  annuity  of  1002. 
Is.  6d.,  and  they  formally  nominated 
"Thomas  Chalk,  of  Kingston,  Surrey, 
gentleman,  now  at  the  age  of  sixty-four 
yeara,  to  be  the  person  on  the  continu- 
ance of  whose  life  the  said  annuity  is  to 
depend,  and  whose  age  is  certified  and 
verified  by  the  declaration  now  pro- 
duced." 

A  statutory  declaration  was  made  and 
delivered  to  the  Commissioners,  in  which 
it  was  solemnly  and  sincerely  declared  by 
one  of  the  trustees  of  the  office  that  Chalk 
was  of  the  age  mentioned ;  was  bom  at 
Barking,  Essex,  and  that  the  names  of 
his  parents  were  William  and  Elizabeth 
Chalk. 

No  parochial  register  of  the  birth  or 
baptism  of  Chalk  was  produced,  but  it 
was  stated  that  his  parents  were  mem- 
bers of  the  Society  of  Friends  ;  and  there 
was  annexed  to  the  statutory  declaration 
a  certified  extract  from  a  London  register 
of  births  of  the  Society  of  Friends,  then 
deposited  at  the  General  Register  Office, 
Rolls  Buildings,  which  the  deponent  said 
he  believed  to  be  true,  and  which  stated 
the  birth  of  Thomas  Chalk  in  1779,  at 
Barking.  This  information  was  pro- 
vided for  the  Atlas  Company  by  the  se- 
cretary of  another  society,  on  whom  the 
Atlas  Sooiely  considered  UieuMelves  jus- 
tified in  relying. 

On  the  80th  of  December,  1843,  the 
Gommissionera,  relying  on  the  represen- 
tations made,  granted  the  annuity  ap- 
plied for ;  and  in  March,  1844,  relying  on 
the  same  representations,  they  granted 
for  the  sum  paid  to  them  another  annuity 
on  the  same  life.  The  annuities  were 
paid  down  to  the  5th  of  January,  1869. 
Thomas  Chalk diedon  the  2nd  of  February, 
1869,  and  according  to  the  register  pro- 
duced, would  then  be  eighty-eight  years 
old.  The  company  did  not  make  any  claim 
for  any  further  payment,  as  they  might 
have  done,  after  the  death  of  Chalk ;  nor 
did  they  follow  the  usual  course  of  giving 
notice  of  the  death.  The  Commissioners 
discovered  the  death,  and  that  the  entry 
in  the  register  at  Kingston  was  that 
Chalk  was  at  the  time  of  death  eighty- 
two  years  of  age ;  that  he  was  bom  at 


Brighton  in  1786,  and  that  his  parents 
were  Thomas  and  Sarah  Chalk,  whereas 
the  certificate  had  given  William  and 
Elizabeth  as  the  parents'  names. 

The  explanation  in  reference  to  the  . 
errors  not  being  satisfiEustory,  the  Com- 
missioners instituted  these  proceedings 
for  the  purpose  above  mentioned,  and 
for  an  account,  alleging  that  they  were 
entitled  to  be  paid  a  further  sum  of 
3,425«.  5». 

The  Act  appointing  the  Comnussion, 
10  Creo.  4.  0.  24,  by  section  40  imposed 
a  heavy  penalty  and  forfeiture  on  a  &iae 
certificate  of  age  ;  by  section  45  gfave  the 
Commissioners  jurisdiction  to  rectify  con- 
tracts in  case  of  accidental  errors;  and 
by  section  51  limited  actions  and  suits  in 
respect  of  all  matters  under  the  Act  to 
three  months. 

Mr.  Hemming,  for  the  informant  and 
plaintiffii,  relied  on 

Rawlins  v.   Wiekhani,    1  GHff.   355; 

s.  c.  3  De  6ez  &  3.  304 ;  s.  c.  28 

Law  J.  Rep.  (n.s.)  Chanc.  188. 
Mr.  Southgate,  Mr.  Bichinson,  and  Mr, 
Kelcewich,  for  Mr.  Ray,  the  secretary,  on 
behalf  of  the  Atlas  Company,  relied  on 
the  absence  of  intentional  fraud,  and 
contended  that  there  had  been  a  mntnal 
mistake,  as  in 

The    New    Brunswick    and  Canada 

BaUway  and    Land  Company  v. 

Conybeare,  9  H.  L.  Caa.  711 ;  s.  c. 

31  Law  J.  Rep.  (n.s.)  Chano.  297 ; 
and  the  contract  having  been  fully  per- 
formed, there  was  nothing  now  to  set 
aside.  They  referred  to  ss.  40,  45  and 
51  of  the  Act,  imposing  a  penalty  for  a 
false  certificate,  and  contended  that  the 
Act  took  away  the  jurisdiction  of  the 
Court  to  give  a  civil  remedy. 

Hall,  V.C.  (after  stating  the  facta), 
said  the  first  question  to  be  determined 
was,  whether  the  Commissioners  were 
entitled  to  avoid  the  contract  ah  initio, 
on  the  ground  of  misrepresentation,  and 
to  be  put  into  the  same  position  as  if  the 
contract  had  not  been  entered  into  at  all. 
It  was  said  that  there  was  no  intentional 
misrepresentation  made  by  the  Atlas 
Company,  and  that  they  took  steps  to 
ascertain  the  truth  of  the  statements 
which  they  made  to  the  Commissioners. 
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Bnt  thoogh  he  did  not  impute  any  moral 
fraad,  there  was  a  distinct  misrepresen- 
tion  for  which  they  mast  be  held  re> 
sponsible  to  the  persons  to  whom  they 
made  it.  He  referred  to  the  judgment  of 
Lord  Cairns  in  The  Reese  Biver  Mining 
Company  y.  Smiih  (1),  as  an  authority 
that  such  misrepresentation,  though  it 
might  not  be  moral,  was  l^al  fraud. 

That  being  so,  he  could  not  doubt  that, 
according  to  the  general  principles  of  the 
Court,  a  party  having  been  induced  to 
enter  into  a  contract  by  a  statement  of 
that  which  was  untrue,  had  a  right  to 
say,  "  I  will  have  that  contract  rescinded 
and  treated  as  nothing."  The  observa- 
tions made  in  Rawlins  y.  WicWMm  (ubi 
supra)  were  quite  an  authority  for  that, 
and  though  that  was  a  case  of  actual 
fraud,  as  regards  one  of  the  partners,  it 
was  not  so  as  regards  the  other. 

Then  as  to  the  obeervations  in  Tlie 
New  Bruntwiek  mid  Canada  Railway  Com- 
pany y.  Conyheare  (nbi  supra),  those  ob- 
servations must  be  read  with  reference  to 
tiie  facts  in  the  particular  case.  Li  that 
case  the  circumstances  were  very  peon- 
liar,  and  if  the  passage  read  from  the 
judgment  of  Lord  Westbury,  in  which  he 
■ays,  "  the  case  so  alleged  must  be  shewn, 
according  to  the  language  of  Lord  Eldon, 
to  amount  to  that  which  a  Court  of  Equiiy 
holds  to  be  fraud,"  were  read  in  connec- 
tion with  the  view  taken  by  Lord  Cairns 
in  the  case  of  The  Reese  River  Company 
(_ubi  supra),  the  present  case  would  come 
within  what  in  the  view  of  Lord  Eldon 
would  be  considered  actual  fraud,  fraud 
being  always  understood,  not  in  any  of- 
fensive sense,  but  what  the  Court  ireats 
and  considers  as  fraud.  Therefore  the 
case  of  the  informant  and  plaintiff  was 
made  out,  and  he  did  not  feel  any  diffi- 
culty at  all  abont  its  being  a  contract 
which  had  come  to  an  end.  It  was  suffi. 
dent  to  say,  with  regard  to  that,  that 
the  Commissioners  came  as  soon  as  the 
mistake  was  discovered,  and  they  had  a 
right  to  say,  "  we  are  entitled  to  be  put 
back  into  the  position  we  should  have  oc- 
cupied but  for  the  contract." 

As  regfarded  the  contention  upon  the 
clauses  of  the  Act  of  Parliament,  that  the 

(1)  39  Law  J.  Bep.  (n.s.)  Ohanc  849;  s.  c. 
law  Sep.  4  E.  &  I.  App.  64. 


remedy  was  gone,  in  not  making  the  claim 
within  the  three  months,  these  clauses, 
he  thought,  had  nothing  to  do  with  it. 
They  were  clauses  protective  of  the 
officers  and  persons  who  were  discharg- 
ing the  duties  created  and  conferred  by 
the  Act,  and  not  in  any  way  affecting 
the  construction  of  contracts  entered 
into ;  and  even  if  they  did  apply  to  ordi- 
nary contracts,  this  case,  being  for  the 
purpose  of  civil  remedy,  one  really  amount- 
ing to  fraud  in  equity,  that  would  exclude 
the  operation  of  the  section  altogether. 

Then  it  only  remained  to  consider, 
what  relief  was  to  be  given.  If  these 
moneys  had  not  been  taken  out  of  the 
public  funds,  for  the  purpose  of  payment 
of  the  annuities,  they  would  have  been 
applied,  under  the  provisions  of  the  Act 
for  the  Reduction  of  the  National  ^Debt, 
and  would  have  produced  8^  per  cent, 
compound  interest,  and  which  they  would 
be  entitled  to ;  and,  on  the  other  hand, 
they  offered  to  pay  the  same  exactly  for 
all  they  have  received,  and  that  seemed 
a  very  equitable  view  of  the  case. 

Therefore  the  informant  and  plaintiffs 
were  entitled  to  the  relief  that  they  asked, 
and  to  the  costs  of  the  suit. 


Solicitors— Mesani.  Kaven  &  Bradley,  for  plain- 
tifib;  Messrs.  Dawes  &  Soas,  for  the  Atlaa 
Company. 
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The  executors  of  a  deceased  partner  are, 
as  a  general  rule,  entitled  to  have  the  sub- 
sisting contracts  of  the  partnership  carried 
out  to  completion,  in  order  to  ascertain 
their  testator's  share  of  tlie  profits  resulting 
ther^om,  his  estate  being  liable  also  U> 
eontribute  rateably  to  the  resulting  loss,  if 
any. 

Five  persons  as  partners  entered  into  a 
eontractfor  the  construction  of  some  public 
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ioorks.  Before  the  conirael  teas  completed 
one  of  the  partners  died.  By  his  toill  he 
appointed  two  executors  and  three  irtutees, 
and  authorised  his  trustees  to  carry  on  any 
business  in  which  any  part  of  his  trust  pro- 
perty should  for  the  time  being  ie  in. 
vested.  Before  the  will  was  proved  an 
agreement  was  drawn  up,  expressed  to  he 
made  between  the  surviving  partners,  and 
the  executors  and  tnistees  of  the  testator, 
the  names  of  the  executors  and  trtistees  being 
left  in  blank.  The  agreement  provided 
{inter  alia)  that  the  contract  should  be 
carried  out  on  joint  account  of  (lie  co-con- 
tractors,  who  were  to  contribute  in  equal 
shares  to  the  expenses,  and  that  the  execu' 
tors  and  trustees  of  the  testator  should  be 
sleeping  partners,  the  acting  partners  being 
the  four  sinvivors.  The  agreement  was 
executed  by  the  four  survivors.  The  next 
day  the  executors  named  in  the  wHl  proved 
it.  One  of  the  three  inutees  disclaimed  the 
trusts.  The  agreement  was  afterwards  exe- 
cuted by  the  executors  and  acting  trustees. 
Bacon,  V.C,  decided  that  the  intention  was 
that  all  the  persons  named  as  executors  and 
trustees  in  the  will  should  execute  the  agree- 
ment, and  that  consequently  it  was  under 
the  cireumstances  not  binding  on  the  sur- 
viving partners.  He  held  also  that  the  tes- 
tator^ s  estate  was  entitled  to  receive  his  share 
of  the  value  of  the  contract  to  be  ascertained 
at  tlie  time  of  his  death. 

On  appeal, — Held,  that  the  object  of  the 
agreement  was  merely  to  bind  the  testator's 
estate,  and  that  it  was  sufficient  that  it  was 
executed  by  the  executors  and  acting 
trustees. 

Held,  also,  that  tJts  testator's  estate  was 
entitled  to  his  share  of  the  profits  of  the  con- 
tract as  ascertained  on  its  completion,  the 
estate  being  also  liable  to  contribute  in  the 
same  proportion  to  the  losses. 

This  was  an  appeal  from  a  decision  ot 
Bacon,  V.C. 

In  the  month  of  Angnst,  1869,  Messrs. 
R.  W.  Kennard,  G.  Elliot,  J.  R. 
M'Clean,  James  Aberaethy,  and  W.  B. 
Greenfield,  jointly  entered  into  a  contract 
with  Nnbar  Pasha,  on  behalf  of  the  Khe- 
dive of  Egypt,  for  the  construction  of 
some  extensive  works  in  the  port  of 
Alexandria.  No  formal  articles  of  part- 
nership were  ezecated  by  the  oo^xm* 


tractors,  but  it  was  agreed  that  i 
fits  should  be  shared  and  the 
borne  by  them  equally.  It  was  e: 
that  five  years  at  least  would  be  r 
for  the  completion  of  the  works,  a 
the  outlay  would  amount  to  2,0< 
R.  W.  Kennard  died  on  the  11th 
nary,  1870.  He  had,  on  the  30tl 
cember,  1867,  executed  a  will,  by  w 
appointed  his  wife  and  his  sont 
Kennard  and  E.  Kennard,  execnti 
executors  thereof  He  also  ap 
the  same  two  sons  trustees  of  tl 
and  he  authorised  his  trustees  t< 
on  and  manage,  or  to  join  in  c 
on  or  managing,  any  trode  or  I 
in  which  any  part  of  his  tmst  p 
should  for  me  time  being  be  it 
By  a  codicil  dated  the  20th  of 
1869,  the  testator  appointed  his  1 
J.  P.  Kennard,  a  trustee  of  h 
jointly  with  his  two  sons.  By  a  vo 
deed,  dated  the  20th  of  March,  U 
testator  contracted  with  J.  P.  K 
H.  H.  Kennard,  and  H.  J.  Kennai 
he  would  forthwith  settle  and  as 
his  real  and  personal  estate  unto 
the  use  of  J.  P.  Kennard,  H.  H 
nard,  and  H.  J.  Kennard,  theii 
executors,  administrators  and 
respectively,  upon  trust  to  pen 
settlor  to  receive  the  income 
respectively  for  his  life,  and  af 
death  upon  such  and  the  like  tr 
were  declared  by  the  will  and 
After  the  testator's  death  negol 
took  place  between  his  sons  ai 
surviving  co-contractors,  with  a  i 
settling  the  rights  of  the  par 
relation  to  the  contract  with  th 
dive,  and  ultimately  a  memoran< 
agreement  was  drawn  up,  of  wh 
material  portions  were  as  followc 
"  Memorandum  of  agreement,  m 
20th  of  May,  1870,  between  the 
signed  W.  B.  Greenfield,  G.  EUiol 
M'Clean,  James  Abemethy,  and 

,  executors  and  trusteei 
late  R.  W.  Kennard,  deceased.  ^ 
the  parties  hereto  are  jointly  int 
as  co-contractors  in  a  contract  < 
into  with  his  Highness  the  Khei 
Egypt,  for  the  execution  of  certaii 
in  the  harbour  at  Alexandria,  and 
been  agreed  between  them  as  fol 
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1.  "  The  contract  to  be  carried  out  on 
joint  accotmt  of  the  co-contractors,  and 
in  the  best  interests  of  all  concerned  in 
the  contract.  All  the  co-contractors  will 
oontribnte  in  equal  shares  towards  the 
expenses  of  carrying  it  out. 

2.  "  The  executors  and  trustees  of  the 
will  of  the  late  E.  W.  Kennard  to  be 
sleeping  partners,  the  acting  partners 
being  Messrs.  M'Clean,  Elliot,  GTeen> 
field,  and  Abemethj,  who  are  to  give  all 
necessary  personal  saperintendence  in 
carrying  oat  the  contract. 

3.  "The  bnsiness  of  the  partnership  to 
be  conducted  under  the  name  of  CTreenfield 

13.  "In  the  event  of  the  death  of  any  of 
the  acting  partners  before  the  completion 
of  the  contract,  the  personal  representa- 
tives of  such  deceased  partner  to  be 
sleeping  partners  in  the  same  manner  as 
Mr.  R.  W.  Kennard's  executors  and 
trustees,  the  active  management  of  tho 
a&irs  of  the  co-partnership  remaining 
with  the  surviving  acting  partners. 

15.  "  The  agreement  is  to  be  binding, 
88  between  themselves,  upon  the  parties 
whose  signatures  are  hereto  annexed, 
as  trova  the  date  hereof,  and  upon  the 
executors  and  trustees  of  Mr.  R.  W.  Ken- 
nard, as  soon  as  they  have  signed  the 
same." 

On  the  20th  of  May,  1870,  Messrs. 
Greenfield,  Elliot,  M'Clean  &  Abemethy 
signed  this  agreement.  At  this  time  R. 
W.  Kennard's  will  had  not  been  proved. 
On  the  21st  of  May,  1870,  the  two  sons, 
H.  J.  Kennard  and  E.  Kennard,  alone 
proved  the  will.  The  testator's  wife 
had  died  very  shortly  after  him.  On 
the  8th  of  June,  1870,  J.  P.  Kennard  dis- 
claimed the  trusts  of  the  will,  and  on  the 
same  day  he  retired  from  the  trusts  of 
the  voluntary  settlement,  and  E.  Kennard 
was  appointed  a  trustee  thereof  in  his 
place.  On  the  4th  of  July,  1870,  H.  J. 
Kennard  and  E.  Kennard  signed  the 
agreement  of  the  20th  of  May,  1870. 
J.  P.  Kennard  never  signed  it,  and  he 
refused  to  do  so. 

Abemethy  afterwards  assigned  aU  his 
interest  in  the  joint  undertaking  to 
M'Clean,  Elliot  &,  Greenfield. 

The  bill  in  this  suit  was  filed  in  Decern* 
ber,  1870,  by  M'Clean  and  Elliot  against 


H.  J.  Kennard,  E.  Kennard  and  Green- 
field, and  by  it  the  plaintififs  alleged  that 
they  signed  the  agreement  of  May,  1870, 
only  in  the  full  assurance  and  belief  that 
it  would  be  signed  by  J.  P.  Kennard  as 
well  as  by  H.  J.  Kennard  and  E.  Ken- 
nard, and  the  plaintiffs  insisted  that  under 
these  circumstances  the  agreement  was 
not  binding  as  between  them  and  Green- 
field, and  the  defendants  H.  J.  Kennard 
and  E.  Kennard. 

The  bill  prayed  that  the  agreement  of 
the  20th  of  May  might  be  declared  not 
binding  as  between  the  plaintiffs  and 
Greenfield,  and  the'^  defendants  H.  J. 
Kennard  and  E.  Kennard,  and  that  it 
might  be  delivered  up  to  be  cancelled, 
and  that  the  rights  of  the  plaintiff  and 
the  defendant  Greenfield  on  the  one  side, 
and  of  the  defendants  H.  J.  Kennard  and 
E.  Kennard,  as  executors  of  R.  W.  Ken- 
nard or  otherwise,  with  respect  to  the 
contract  with  the  Khedive,  might  be  de- 
clared and  determined  by  the  Court,  and 
that  if  any  partnership  existed  between 
the  plaintiffs  and  Greenfield  and  the  tes- 
tator, or  between  them  and  the  defendants 
H.  J.  and  E.  Kennard,  it  might  be  wound 
np,  or  dissolved  and  wound  up,  under  the 
direction  of  the  Court. 

At  the  hearing  of  the  cause,  there 
being  a  conflict  of  evidence  as  to  the  in- 
tentions of  the  parties  to  the  agreement, 
Vice- Chancellor  Bacon  was  of  opinion 
that,  upon  its  legal  construction  as  it 
stood,  it  was  meant  to  be  executed  by  all  the 
persons  named  as  executors  and  trustees ; 
and  he  declared  that  it  was  not  binding 
as  between  the  plaintiffs  and  Greenfield 
on  the  one  part,  and  the  defendants  H. 
J.  Kennard  and  E.  Kennard  on  the  other 
part,  and  ordered  an  account  to  be  taken 
of  the  partnership  dealings  and  transac- 
tions between  the  plaintiffs  and  Abemethy 
and  Greenfield  and  R.  W.  Kennard,  up 
to  the  time  of  his  death,  in  respect  of  the 
contract  with  the  Khedive,  and  an  inquiry 
to  be  made  what  was  the  value  of  the 
interest  of  R.  W.  Kennard  at  the  time  of 
his  death  in  the  contract,  to  which  value 
alone  he  held  that  the  testator's  estate 
was  entitled. 

From  this  decree  the  defendants  H.  J. 
Kennard  and  E.  Kennard  appealed. 

Ifr.  Kay  and  Mr.  Oraehutll,  for  the 
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appellants,  argaed  that,  independently  of 
the  agreement,  the  testator's  estate  was 
entitled  to  the  share  of  the  profits  result- 
ing from  the  contract,  and  this  could  only 
be  ascertained  upon  its  completion.  His 
estate  was  bound  by  the  contract,  and 
would  have  to  make  good  his  proportion 
of  the  loss,  if  any  loss  resulted.  As  to 
the  agreement,  the  only  object  of  it  was 
to  bind  the  testator's  estate.  When  it 
was  executed  by  the  surviving  partners  it 
was  uncertain  who  would  be  the  repre- 
sentatives of  the  testator's  estate.  When 
that  fact  was  ascertained,  it  was  enough 
that  those  persons  who  did  represent  the 
estate  should  sign  the  agi'eement. 

Mr.  Liiidley  and  Mr,  Montague  Coohson, 
for  the  plaintifi*s. — On  the  death  of  Mr. 
Kennard  the  remedy  of  the  Egyptian 
Government  with  respect  to  the  contract 
was  against  the  survivors  only.  The  con- 
tract was  joint,  not  joint  and  s«veral.  In 
such  a  case  the  remedy  is  joint  in  equity, 
as  well  as  at  law,  when  there  is  no  exist- 
ing liability  in  the  shape  of  a  debt — 

Sumner  v.  Powell,  2  Mer.  30 ;  s.  c. 
on  appeal,  Turn.  &  R.  423. 

The  death  of  Kennard  dissolved  the 
partnership,  and  the  right  of  his  executors 
was  to  have  his  interest  sold,  if  it  was 
saleable,  in  order  to  wind  up  the  partner- 
ship— 

Ambler  v.  Bolton,  41  Law  J.  Bep. 
(n.s.)  Chanc.  783 ;  s.  c.  Law  Rep. 
14  Eq.  427. 

With  regard  to  the  agreement,  the  Vice- 
Chancellor's  view  is  the  true  one. 

Mr.  Greed,  for  Greenfield. 

No  reply  was  heard. 

LoED  Justice  James  said,  I  am  unable 
to  concur  in  the  judgment  or  in  the  de- 
cree of  the  Vice-Chancellor. 

It  appears  to  mo,  first  of  all,  that  at 
the  death  of  the  testator  he  was  a  co-con- 
tractor, and  that  his  estate  then  became 
in  equity,  whatever  it  might  be  at  law,  a 
co-contractor  in  the  business,  and  the 
result  is  (unless  there  are  some  circum- 
stances to  induce  a  Court  of  Equity  on 
some  peculiar  equitable  ground  to  inter- 
fere with  the  ordinary  consequences  of 
such  a  contract)  that  the  executors  of  the 
deceased,  or  to  speak  more  accurately,  his 
estate  in  the  hands  of  the  executors,  be- 


came entitled  to  share  in  the  profits  of 
the  contract,  if  there  were  any  profits,  and 
became  liable  to  share  the  losses  arising 
out  of  the  contract,  if  there  were  losses, 
and  that  the  executors  are  entitled  to 
have  tha4;  ascertained  in  the  only  mode 
in  which  it  can  be  ascertained,  that  is  to 
say,  by  having  the  contract  completed, 
and  to  see  at  the  end  of  the  contract 
what  is  the  result,  either  as  to  profit  or 
loss.  I  really  cannot  distinguish  this 
case,  either  in  principle  or  in  its  circum- 
stances, from  the  case,  which  has  been 
more  than  once  suggested  by  the  Lord 
Justice,  of  four  persons  engaged  in  a 
contract  for  the  purchase  of  a  cargo  of 
cotton,  or  a  cargo  of  sugar,  or  of  any 
other  commodity  of  that  land,  which 
had  not  been  wholly  delivered  at  the 
time  of  the  death  of  one  of  them.  That 
being  so,  and  if  that  had  been  the 
decl^tion  made,  and  which  I  think 
is  what  ought  to  be  substituted  for  the 
declaration  actually  made  by  the  Vice* 
Chancellor,  possibly  it  may  not  be  very 
material  to  determine  the  other  point 
as  to  the  agreement.  But  still  I  think 
it  right  to  do  so,  because  I  think  that  the 
agreement  results  for  the  benefit  of  the 
plaintiffs,  and  it  may  be  right  that  we 
should  deteimine  how  it  stands.  Now 
when  we  come  to  look  at  the  agreement 
and  to  see  how  it  stands,  and  when  we 
come  to  read  it  and  to  know  the  circnm* 
stances  under  which  it  was  made,  I  can- 
not really  bring  myself  to  entertain  a 
doubt  that  it  was  an  agreement  between 
the  then  surviving  co-contractors  and  the 
persons  (whoever  they  were)  who  repre- 
sented the  co-contractor  who  was  dead. 
It  is  beyond  all  question  that'  at  the 
date  of  the  agreement  the  wiU  was 
not  proved,  and  it  is  beyond  all  qnes* 
tion  that  it  was  not  even  ascertuned 
what  trustees  had  accepted  or  would 
accept,  what  executors  had  proved  or 
would  prove,  or  would  survive  to  prove. 
Then  that  being  the  state  of  things  at 
the  time,  the  agreement  is  made,  a  well- 
known  solicitor,  and  one  at  the  head  of 
his  profession,  had  to  prepare  the  agree- 
ment between  tfae^  parties,  and  to  carry 
into  effect  the  previous  letters  in  which 
the  same  idea  is  expressed,  and  he  draws 
up    an  agreement    beginning  with  the 
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nsn&l  Btatoment  of  the  date  and  the 
parties.  Then  there  is  this  recital — 
"  Whereas  the  parties  hereto  are  jointly 
interested  as  oo-contractors  in  a  contract 
entered  into  with  his  Highness  the 
Khedire  of  Egypt  for  the  execution 
of  certain  works  in  the  harbour  at  Alex> 
andria,  and  it  has  been  agreed  between 
them  as  follows."  Who  are  the  parties 
of  whom  alone  it  could  be  averred  that 
tiiey  were  co-contractors  or  jointly  in> 
terested  P  Why,  the  representatives  of 
the  deceased  testator.  Not  any  person 
named  as  trustee  or  executor  in  the  will 
would  hare  anything  to  do  with  it,  be- 
cause,  for  example,  a  trustee  who  did  not 
accept  the  trust,  or  who  disclaimed,  never 
could  have  been  meant  to  be  described  as 
a  person  jointly  interested  with  the  co- 
oontractors.  Then  the  contract  is  to  be 
carried  out  on  the  joint  account  of  the 
co-contractors,  and  in  the  best  interests 
of  all  concerned  in  the  contract.  All  the 
co-contractors  are  to  contribute  in  equal 
shares  towards  the  expenses  of  carrying 
it  out.  That  is  to  say,  the  contract  is  to 
be  carried  out  on  the  joint  account  of  the 
surviving  co-contractors,  and  of  the  estate 
of  the  deceased  co-contractor,  in  the  best 
interests  of  all  concerned  in  the  contract. 
The  individual  persons  named  as  executors 
and  named  as  trustees  would  have  no 
interest  whatever  in  the  contract,  and 
would  have  no  reason  whatever  to  say 
anything  to  it.  Then  who  are  the  persons 
who  are  to  contribute?  Why,  the  co- 
contractors  are  to  contribute  in  equal 
shares.  It  does  not  mean  that  the  seven 
persons  are  to  contribute  in  equal  shares, 
the  four  and  the  three,  it  means  that  the 
four  and  the  estate  of  the  deceased  are  to 
contribute  in  equal  shares,  that  estate 
being  one  of  the  co-contractors.  Then  it 
goes  on  to  explain  that,  for  the  con- 
venience of  the  others,  the  executors  and 
trustees  of  the  will  are  only  to  be  sleeping 
partners,  that  is  to  say,  the  estate  is  to  be 
a  sleeping  partner,  and  that  no  one  of 
them  is  to  have  a  right  to  go  and  ac- 
tively intervene  in  the  execution  of  the 
works ;  but  they  are  to  be  simply  in  the 
position  of  having  an  interest  in  the 
profits,  or  a  liabili^  to  bear  in  respect  of 


Then  again  wo  come  to  the  provision 


as  to  the  death  of  another  of  the  original 
co-contractors,  which  is  also  binding,  as 
it  appears  to  me,  and  must,  I  presume, 
be  admitted  to  be  binding,  even  if  the 
plaintiffs  were  right  in  their  contention 
as  against  the  defendants.  "  In  the 
event  of  the  death  of  any  of  the  acting 
partners  before  the  oompletion  of  the 
contract,  the  personal  representatives  of 
such  deceased  partner  to  be  sleeping 
partners  in  the  same  manner  as  Mr.  Robert 
WiUiam  Kennard's  executors  and  trustees, 
the  active  management  of  the  affairs  of 
the  co-partnership  remaining  with  the 
surviving  acting  partners."  Then  if  the  , 
personal  representatives  of  the  deceased 
partners  were  to  be  sleeping  partners  in 
the  same  manner  as  the  representatives 
of  Robert  William  Kennard  were  to  be 
under  that  clause,  can  there  be  any  doubt 
that  the  persons,  who  in  this  case  would 
not  be  partners  selected  by  reason  of  their 
fitness  or  personal  responsibility,  but 
would  be  there  simply  in  the  character  of 
personal  representatives,  are  there  in  the 
same  character  as  in  the  other  case  P  That 
is  what  the  agreement  itself  shews.  Then 
it  says  that  "  the  agreement  is  to  be 
binding  as  between  themselves  upon  the 
parties  whose  signatures  are  hereto  an- 
nexed as  from  the  date  hereof."  They 
were  all  ascertained,  and  they  were  all 
ready  to  sign.  That  was  and  is  binding 
as  between  all  those  parties.  Then  it  is 
to  be  binding  "  upon  the  executors  and 
trustees  of  Robert  William  Kennard  as 
soon  as  they  have  signed  the  same." 
That  is  to  say,  it  is  to  be  binding  on  the 
legal  personal  representatives  as  soon  as 
and  when  the  persons  being  the  legal 
personal  representatives  have  signed  the 
document  and  as  soon  as  it  was  com- 
pleted, and  then  it  seems  to  me  that 
everything  is  done  which  is  required  to 
be  done  as  appears  on  the  face  of  the 
instrument  itself,  and  having  regard  to 
the  surrounding  circumstances.  That  is 
to  say,  it  is  to  be  binding  on  the  persons 
who  at  the  time  of  the  signature  would 
be  the  executors  and  trustees  of  Robert 
William  Kennard,  and  who  in  that  cha- 
racter would  be  co-contractors,  who  would 
be  jointly^interested  in  the  execation  of  the 
works.  I  am  of  opinion  that  if  it  was 
signed  by  the  two  trustees  and  executors, 
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it  was  signed  by  the  persona  who  were 
intended  to  sign  it,  and  that  thereupon  it 
became  binding  on  all  the  other  partners. 
I  mast  say  I  think  that  a  great  deal  of 
time  has  been  occupied  in  pressing  on  ns 
matter  which,  in  my  opinion,  is  utterly 
inadmissible  as  evidence.  What  the  in- 
tentions of  the  plaintiffs  were,  what  they 
thought  or  believed,  or  what  the  conver- 
sation was,  seems  to  me  to  be  utterly 
inadmissible  when  once  we  have  got  a 
written  contract,  and  have  got  the  facts 
which  were  existing  at  the  time  that 
written  document  was  entered  into,  and 
it  would  be  utterly  unsafe  in  the  dealings 
of  mankind — no  one  would  be  safe — if  a 
man  could  get  rid  of  a  document  which 
he  has  signed  by  saying  that  he  had 
received  some  information  (for  that  really 
is  what  the  plaintiflFs'  case  comes  to)  that 
somebody  or  other  would  be  bound  by 
it,  and  that  that  in  his  mind  was  the  great 
inducement  for  him  to  enter  into  the 
agreement.  The  whole  of  that  to  my 
mind  is  legally  inadmissible  as  evidence, 
and,  even  if  it  were  admissible,  it  seems 
to  me  to  have  not  the  slightest  weight 
whatever.  I  am  of  opinion,  therefore, 
that  the  decree  of  the  Vice-Chancellor 
ought  to  be  reversed,  and  that  there 
must  be  a  declaration  that  the  agree- 
ment is  valid  and  binding  on  the  plain- 
tiffs, that  the  estate  of  ^bert  William 
Kennard  is  entitled  to  share  in  the  profits 
and  benefits,  and  is  also  liable  for  the 
losses,  arising  from  the  contract. 

LoED  Justice  Mellish  said,  I  am  of  the 
same  opinion.  The  testator,  Robert  Wm. 
Kennard,  and  four  other  persons  signed 
a  contract  with  the  government  of  Egypt 
to  execute  some  works  in  the  harbour  at 
Alexandria.  Some  slight  proceeding  had 
taken  place  towards  carrying  out  the 
contract,  and  in  that  state  of  things  R. 
W.  Kennard  died.  Now  the  first  ques- 
tion is,  what  was  the  effect  of  that  ?  I 
am  of  opinion  that,  though  it  is  quite 
true  that  at  law  the  right  to  bring  an 
action  on  the  contract  and  the  liability  to 
be  sued  on  the  contract  was  in  the  sur- 
vivors, yet  it  is  quite  clear  that  even  at 
law,  and  much  more  in  equity,  the  benefit 
of  the  contract  and  the  liability  under  it, 
as  between  the  executors  of  the  deceased 
partner  and  the  surviving  partners,  con- 


tinued, notwithstanding  the  death  of  R. 
W.  Kennard.  Mr.  Justice  Williams  at 
-p.  843  of  his  book  on  Executors  (seventh 
edition),  says,  "  The  general  rule  is  that 
the  interest  which  a  testator  had  in  a 
chose  in  action  jointly  with  another  shall 
not  pass  to  his  executor;  yet  per  legem 
mercatoriam,  as  formerly  mentioned,  an 
exception  was  established  in  favour  of 
merchants,  which  has  been  extended  to 
all  traders  and  persons  engaged  in  joint 
undertakings  in  the  nature  of  trade.  But 
in  these  cases,  although  the  right  of  the 
deceased  partn^  devolves  on  his  execu- 
tor, it  is  now  fully  settled  that  the 
remedy  survives  to  his  companion,  who 
alone  must  enforce  the  right  by  action, 
and  will  be  liable  on  recovery  to  account 
to  the  executor  or  administrator  for  the 
share  of  the  deceased."  Now  those,  in 
my  opinion,  are  the  respective  rights  of 
the  executors  of  R.  W.  Kennard  and  his 
surviving  partners,  and  there  can,  I  ap- 
prebend,  be  no  doubt  at  all,  that  if  no 
bill  had  been  filed  in  equity,  nor  any 
agreement  entered  into  between  his 
executors  and  trustees  and  the  surviving 
partners,  but  the  matter  bad  gone  on, 
and  the  contract  had  been  completed, 
his  executors  could  have  filed  a  bill  in 
this  Court  to  have  an  account  of  the 
profits  earned  in  the  transaction,  and  to 
have  them  paid  over  to  them.  I  have 
not  heard  any  sufficient  authority  cited  to 
convince  me  that  a  Court  of  equity 
would  interfere  with  the  carrying  out  of  a 
contract  of  this  desoription,and  oblige  the 
executors  to  accept  a  valuation,  instead  of 
taking  the  profit  which  may  arise  from 
carrying  out  the  contract.  The  only  case 
cited  in  favour  of  that  proposition  was 
Amhler  v.  Bolton  (ubi  supra),  before  Lord 
Romilly.  But,  in  my  opinion,  that  case  is 
no  authority  for  the  proposition.  There 
there  was  a  sort  of  running  contract  with 
the  Postmaster-Gteneral  for  carrying  the 
mails,  which  was  liable  to  be  terminated 
at  a  particalar  time,  or  which  might  last 
for  a  farther  time  if  both  parties  were 
willing ;  and  it  is  obvious  that  in  that 
sort  of  case  there  is  a  continuing  contract 
where  the  consideration  can  be  measured, 
and  you  can  say  what  the  profits  for  a 
particalar  time  would  be.  In  that  sort  of 
contract,  then,  the  question  was  whether 
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the  sorriyor  of  two  partners  who  had 
beoome  interested  in  the  contract  was 
entitied  to  determine  it,  and  he  said  that 
he  was  at  liberty  to  go  on  with  it  or  to 
determine  it  as  he  liked.  It  might  be  in 
a  case  of  that  kind  that  the  most  oon- 
TBnient  way  of  judging  of  the  rights  of  the 
deceased  partner  was  to  make  a  valuation 
of  what  in  iact  was  his  share  of  the  good> 
will  of  the  contract.  Bat  where  the  con- 
tract is  one  for  performing  one  specifio 
work,  I  cannot  see  how  it  can  be  asoer- 
tained  what  the  profits  will  be  except  by 
letting  the  contract  be  carried  out,  and 
then  finding  out  what  the  profits  actoally 
are. 

That  being  so,  the  second  question 
comes,  what  is  really  the  effect  of  the 
agreement  which  the  parties  entered  into 
after  the  death  of  B.  W.  Kennard  P  I 
agree  with  what  the  Vice-Chancellor 
mid,  that  the  parties  di£bred  in  their 
evidence  as  to  what  they  intended.  Bat 
the  Conrt  cannot  look  at  all  at  what  they 
said  they  intended.  The  question  really 
is,  what  is  the  legal  efieot  of  the  ataee- 
ment  tliey  have  entered  into  P  The  Yioe- 
Chanoellor  thought  that,  according  to  the 
legal  effect  of  this  contract,  it  professed  to 
be  a  contract  by  all  the  executors  and  all 
the  iamstees  of  B.  W.  Kennard,  and  that 
because  one  who  had  been  named  a 
trustee  in  his  will  and  in  the  deed  had 
not  signed,  therefore  the  contract  had  not 
been  signed  by  all  the  parties  who  were  in- 
tended to  sign  it.  But,  in  my  opinion,  that 
is  not  the  true  construction  of  this  contract. 
First,  let  us  look  at  tiie  circumstances  at 
tiie  tune  when  the  contract  was  entered 
into.  B.  W.  Kennard  had  left  two  exe- 
catoTB,  bat  neither  of  them  had  proved ; 
he  had  left  three  trastees,  but  tney  had 
not  acted.  I  think  it  must  be  taken  that 
the  parties  did  know  that  there  was  a 
donbt  as  to  who  the  persons  would  be 
who  would  ultimately  become  his  execu- 
tors and  trustees.  In  that  state  of  things 
they  entered  into  this  agreement,  leaving 
a  blank  for  the  names  of  the  executors 
and  trustees,  but  describing  the  persons, 
whoever  they  might  turn  out  to  be,  as 
"  executors  and  trustees  of  the  will  of  the 
kte  B.  W.  Kennard."  Then  it  begins  by 
reciting  "  Whereas  the  parties  hereto  are 
jointly  mterested  as  co-contractors"  in  the 
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contract  made  with  the  Covemment  of 
Egypt.  It  is  quite  obvious  that  the 
persons  who  were  really  interrated,  as  hue 
as  B.  W.  Kennard  was  concerned,  were 
his  executors  and  trustees,  whoever  they 
might  be,  and  that  if  a  person,  though  ap- 
pointed executor,  renounced  probate,  that 
person  wonld  have  no  interest  at  all.  Then 
it  goes  on  to  say,  that  the  contract  is  to 
be  carried  on  on  the  joint  aoooantt  and  it 
says  that  the  executors  and  trustees  of  the 
late  B.  W.  Kennard  are  to  be  sleeping 
partners.  I  agree  that  that  goes  strongly 
to  shew  that  the  object  was  simply  to 
bind  the  executors  and  trustees,  whoever 
they  might  be,' so  as  to  have  the  estate 
bound.  The  thirteenth  clause  seems  to 
me  also  very  material.  [His  Lordship 
read  it.]  Surely  that  shews  on  the  £BM3e 
of  the  agreement  itself  in  what  position  the 
parties  really  intended  the  executors  and 
trustees  to  stand.  No  doubt,  in  point  of 
law,  by  m'gniTig  this  agreement,  they  may 
have  made  themselves  personally  respon* 
sible.  But  it  is  plain  to  my  mind  that 
the  object  of  the  parties  was  to  get  the 
estate  bound,  and  provided  that  B.  W. 
Kennard's  estate  was  bound,  the  object 
was  satisfied;  because  they  say  that,  if 
any  one  of  the  parties  dies,  his  executors 
are  to  become  sleeping  partners,  they  not 
having  the  least  knowledge  who  these 
executors  might  be,  but,  whoever  they 
were,  the  estate  was  to  be  bound.  They 
say  they  are  to  be  bound  in  the  same  way 
as  the  executors  and  trustees  of  IL  W, 
Kennard,  and  therefore  it  is  plain  to  my 
mind  that  all  they  were  looking  to  was 
that  the  estate  of  B.  W.  Kennard  should 
be  bound.  Then  there  is  this  clause, 
which  is  also  material.  [His  Lordship 
read  the  fifteenth  clause.]  It  is  plain 
that  they  intended  first  of  all  to  be  bound, 
inter  se,  whether  the  executors  and  trustees 
signed  or  not,  but  it  is  plain  that  they 
knew  that  some  little  time  would  elapse 
before  the  executors  and  trustees  would 
sign.  They  could  not  sign  immediately. 
What  was  the  reason  of  thatp  If  the 
parties  who  were  intended  to  be  bound 
were  those  who  were  named  in  the  will 
as  executors  and  trustees,  there  was  no 
reason  why  they  should  not  sign  at  once. 
Why  not  write  down  their  names,  and  let 
them  sign  at  onceP  It  is  plain  the 
2U 
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re&son  was  that  tfae  parties  ksew  that  it 
was  uncertain  who  wonld  ultimately  turn 
out  to  be  the  executors  aiid  trustees; 
therefore  time  was  to  be  given  in  order 
that  this  might  be  ascertained,  and  then 
the  persons  so  ascertained  were  to  sign. 
In  my  opinion  that  is  the  true  construe* 
tion  of  the  agreement,  and  we  must  collect 
what  was  the  intention  of  the  parties 
from  what  thOT  have  said  in  the  agree* 
ment  itself.  In  my  opinion,  we  ought 
not  to  attend — even  if  it  were  admissible 
— to  the  evidence  of  Mr.  Elliot  and  the 
others,  who  say,notthatanyrepresentation 
was  made  to  them  by  the  Kennards,  or  by 
anyone  else,  by  which  they  were  deceived  5 
but  who  simply  say  that  they  put  a  par- 
ticular construction  on  the  agreement. 
It  is  impossible  that  a  party  can  get  rid 
of  an  agreement  which  he  has  signed,  by 
saying  he  thought  it  meant  something 
different  from  what  it  does  mean.  I 
therefore  entirely  agree  that  the  bill  should 
be  dismissed  with  costs. 

The  Court  being  of  opinion  that  the 

agreement  is  binding  on    all  the 

parties  who  signed  it,  dismiss  the 
bill  with  costs. 


SolieitoM — Means.  BirchAin,  Daliymple  &  Co., 
for  plaintifib ;  Hessrs.  CoUette  &  Collette,  for 
Greenfield;  Hr.  F.  C. Greenfield,  for  appdlanU. 
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MBNIER  V.  hooper's  TELE- 
GRAPH WORKS  (limited). 


Company — Bights  of  Minority  of  Share- 
holders — Suit  by  Shareholder — Parties — 
Deimtrrer. 

Though  a  shareholder  in  a  company  is 
entitled  to  vote  with  an  exclusive  view  to 
his  own  interest,  yet  where  the  majority  of 
shareholders  deal  with  the  assets  of  the 
company  for  their  own  benefit,  to  the  excht- 
eion  of  the  minority,  the  Court  will,  at  the 
instance  of  the  minority,  restrain  such 
dealing,  and  compel  the  majority  to  accowU 
in  respect  of  such  dealings. 

A  telegraph  company  instituted  a  suit 
against  one  of  their  directors,  asserting  a 
wrnm  to  a  concessimt  which  he  had  obtained 


for  his  own  benefit.  Afterwards,  by  the  in- 
fluence of  one  shareholder,  who  held  a  ma- 
jority  of  the  shares  in  the  company,  the  suit 
was  compromised  and  a  release  of  the  daim 
was  executed.  It  was  also  resolved  to  wind 
up  the  company  vohmtarily,  and  a  liquida- 
tor  was  appointed.  A  bill  was  filed  by  one 
of  the  minority  of  shareholders  (on  behalf  of 
himself  and  the  rest  of  the  minority)  againtt 
the  company,  the  liquidator,  and  the  holder 
of  the  majority  of  the  shares,  alleging  that 
the  m4)tive  for  entering  into  the  compromise 
was  the  obtaining  by  thai  shareholder  of  a 
secret  benefit  to  himself,  and  praying  that  lie 
might  be  ordered  to  account  for  that  which 
he  had  so  received. 

On  demurrer, — Held  {affirming  a  deci- 
sion of  Bacon,  V.C),  that  the  suit  was 
sustainable,  and  that  the  bill  was  properly 
filed  in  the  name  of  a  shareholder. 

This  was  an  appeal  by  the  defendants 
from  an  order  of  Vice-Chancellor  Bacon, 
overruling  their  demurrers  to  the  bill  in 
this  suit. 

The  bill  was  filed  by  E.  J.  Menier,  on 
behalf  of  himself  and  all  other  the  share- 
holders of  the  European  and  South  Ame- 
rican Telegraph  Company  (Limited), 
except  such  of  them  as  were  defendants, 
against  Hooper's  Tel^raph  Works  (Limi- 
ted) ;  Wm.  Hooper,  their  managing 
director ;  the  European  Company  (wni£ 
was  in  voluntary  liquidation) ;  and 
H.  W.  Crace,  their  liquidator.  The  total 
number  of  shares  issued  in  the  European 
Company  was  5,325 ;  of  these  the  plaintiff 
held  2,000 ;  Hooper's  Company  held 
3,000;  and  thirteen  other  persons  held 
twenty-five  shares  each.  The  company 
was  incorporated  in  December,  1871,  its 
object  being  to  establish,  and  maintain 
and  work  a  submarine  telegraph  cable  to 
Brazil,  and  for  this  purpose  to  make  nse 
of  certain  concessions  granted  by  the 
Government  of  Brazil  and  other  (Jovem- 
ments  to  a  M.  Balestrini,  and  which  the 
company  were  to  purchase.  Hooper's 
Company  were  to  construct  the  cable. 
One  of  the  directors  of  the  European 
Company  was  the  Baron  de  Maui.  The 
case  made  by  the  bill  was  this,  that  in 
consequence  of  some  difiBcnlties  which 
arose  with  regard  to  Balestiini's  conces- 
sions, the  Baron  de  Mau&  advised  his 
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co-directors  to  abandon  them,  and  to 
apply  for  a  new  concession  in  the  name 
of  the  company,  and  stated  that  he  had 
Bofficient  influence  to  obtain  it.  He  was 
requested  accordingly  to  obtain  a  new 
concession  from  the  Brazilian  Govern- 
ment. He  then  determined  to  keep  the 
benefit  of  any  concession  he  might  obtain 
to  himself,  and  he  resigned  his  office  of 
director  of  the  European  Company.  He 
obtained  a  concession  in  his  own  name. 
In  consequence  of  this,  the  European 
Company  in  November,  1872,  filed  a  bill 
against  the  Baron  de  Maua,  praying  to 
hare  it  declared  that  he  was  a  trustee  of 
the  concession  for  the  company.  It  was 
afterwards  discovered  that  he  alleged 
that  he  had  transferred  the  concession  to 
a  company  called  the  Telegraph  Construc- 
tion and  Maintenance  Company,  and  that 
company  were  thereupon  made  defend- 
ants to  the  suit,  and  the  amended  biU 
prayed  also  that  the  transfer  might  be 
declared  inoperative  as  against  the  plain- 
tifis,  and  that  the  defendants  might  be 
teetrained  from  dealing  with  the  conces- 
sions without  the  consent  of  the  European 
Company.  In  December,  1872,  an  in- 
junction was  moved  for,  but  it  was  re- 
fased  by  Vice- Chancellor  Malins,  on  the 
ground  of  the  balance  of  convenience  and 
mconvenience.  It  was  at  first  determined 
by  the  directors  of  the  European  Company 
to  appeal  against  this  decision,  and 
Hooper's  Company  were  desirous  that  an 
lypeeJ  should  be  prosecuted.  Shortly 
afterwards  Hooper's  Company  changed 
their  minds,  and  wished  that  the  suit 
against  the  Baron  de  Maua  should  be 
abandoned.  Both  Hooper's  Company  and 
Menier  were  consulted  by  the  directors 
of  the  European  Company  as  to  what 
should  be  done.  Ultimately  at  a  meeting 
of  the  board  of  directors  of  the  European 
Company,  on  the  21st  of  January,  1873, 
the  following  resolution  was  passed — 
"  That  it  is  the  opinion  of  this  meeting, 
that  on  Hooper's  Company  undertaking 
to  pay  all  the  professional  and  other  ex- 
penses incurred  in  forming  and  csirrying 
on  this  company,  as  well  as  the  costs, 
charges  and  expenses  of  the  suit  in  Chan- 
cery against  the  Baron  de  MauA,  not 
exceeding  in  the  whole  8,0002.,  it  would 
be  expedient   that    the    appeal  against 


Vice-Chancellor  Malins'  decision  should 
not  be  proceeded  with,  and  that  the  Chan- 
cery sxut  should  be  abandoned  and  the  com- 
pany wound  up,  provided  M.  Menier's  con- 
sent can  be  obtained  to  this  step."  Menier 
was  informed  by  the  company's  solicitor 
of  this  resolution,  and  he  tiirough  his 
solicitor  informed  the  company's  solicitor 
that  it  was  his  wish  to  go  on  with  the 
Chancery  proceedings.  On  the  28th  of 
January,  1873,  the  following  resolution 
was  passed  at  a  board  meeting  of  the 
European  Company — "  That  M.  Menier 
not  having  replied  to  the  communication, 
informing  him  of  the  proposal  on  behalf 
of  Hooper's  Company,  referred  to  in  the 
resolution  of  the  2lBt  of  Januai7  last, 
notice  be  immediately  given  to  M.  Menier 
that,  if  the  terms  contained  in  such  re- 
solution are  not  accepted  by  him  on  or 
before  the  31st  inst.  by  twelve  o'clock,  it 
was  further  resolved  to  take  the  neces- 
sary steps  to  call  a  meeting  of  the  share- 
holders to  wind  up  the  company  volun- 
tarily and  to  appoint  a  liquidator."  On 
the  31st  of  January,  another  meeting 
of  the  board  of  directors  of  the  European 
Company  was  held,  at  which  it  was  re- 
solved — "  That,  as  M.  Menier  had  not 
consented  to  the  proposition  made  on 
behalf  of  Hooper's  Company,  an  extraor- 
dinary meeting  of  the  shareholders  of  this 
company  be  called  for  the  12th  of 
February,  to  consider  the  expediency  of 
winding  up  the  company  voluntarily  and 
appointing  a  liquidator  for  that  purpose." 
At  another  meeting  of  the  board  of  direc- 
tors of  the  European  Company,  held  on 
the  4th  of  February,  1873,  the  following 
resolution  was  passed — "  The  majority  of 
the  shareholders  having  expressed  a  wish, 
that  the  proposed  appeal  against  Vice- 
Chancellor  Malins'  decision  should  not  be 
proceeded  with,  resolved,  that  in  the 
opinion  of  this  board  it  is  desirable  that 
no  further  proceedings  be  taken  in  this 
suit  against  the  Baron  de  Maui  and  the 
Construction  Company."  On  the  12th 
of  February,  1873,  an  extraordinary 
general  meeting  of  the  shareholders  of 
the  European  Company  was  held,  and  it 
was  then  resolved  that  the  company  be 
wound  up  voluntarily,  and  Mr.  H.  W. 
Grace,  the  secretary  of  Hooper's  Com- 
pany, was   appointed  liquidator.    These 
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resolationswereconfirmed  at  a  sabsequent 
meetmg  held  on  the  5th  of  March,  1873. 
The  pliuntiff,  as  soon  as  he  heard  of  these 
prooeedinga,  protested  aeainst  them.  An 
indenture  between  the  European  Com- 
pany, the  Baron  de  Maa&  and  the  Construc- 
tion Company,  was  afterwards  executed, 
by  which,  in  consideration  of  the  Baron 
and  the  Construction  Company  having 
respectively  consented  to  the  bill  in 
Chancery  being  dismissed  as  against  them 
without  costs,  the  European  Company 
released  the  Baron  and  the  Construction 
Company  from  all  claim  in  respect  of  the 
ooDceesion  granted  by  the  Brazilian 
Government  to  the  Baron.  This  deed 
was  executed  by  Crace  as  liquidator  in 
the  name  of  the  Euix>pean  Company. 
The  bill  alleged  that  Hooper's  Company 
were  induced  to  assent  to  the  abandon- 
ment of  the  Chancery  suit  and  the  wind- 
ing up  of  the  European  Company  in  con- 
sideration of  their  obtaining  an  amended 
contract  from  a  company  called  the 
Great  Western  Telegraph  dompany,  with 
whom  they  had  previously  entered  into  a 
contract  for  the  laying  of  a  cable,  by 
which  amended  contract  Hooper's  Com- 
pany obtained  a  large  increase  of  the  con- 
sideration which  the  Great  Western  Com- 
pany had  by  their  original  contract  agreed 
to  pay  them.  The  bill  alleged  that  this 
amended  contract  would  not  nave  been  en- 
tered into,  unless  Hooper's  Company  had 

obtained  the  abandonment  and  compro- 
mise of  the  suit  against  the  Baron  de2^a4, 
and  the  release  of  the  claim  of  the  Euro- 
pean Company  to  the  concession  granted 
to  him  by  the  Braeilian  Government. 
The  bill  also  alleged  that  as  part  of  the 
same  scheme,  the  Great  Western  Tel^praph 
Company  afterwards  resolved  to  wind  up 
Tolontanly  and  to  transfer  their  business 
and  property  to  another  company,  called 
the  Western  and  Brazilian  Tel^raph 
Company,  which  company  had  entered 
into  a  working  agreement  with  a  com- 
pany, called  the  Brazilian  Submarine 
Telegraph  Company,  whose  cable  was  to 
be  constructed  and  laid  by  the  Construc- 
tion Company.  By  the  release  of  the 
claim  of  the  European  Company,  the 
Brasilian  Submarine  Company  obtained  a 
elear  title  to  the  concession  granted  by 


the  Brazilian  Government  to  Baron  de 
MauJL,  he  being  one  of  the  directors  of 
that  company.  Under  tiiese  circum- 
stances the  bill  alleged  that  Hooper's 
Company  were  trustees  for  the  plsdntiff, 
and  the  shareholders  in  the  European 
Company,  or  for  that  company,  of  all 
benefits  which  Hooper's  Company  had 
derived  or  should  derive  in  respect  of 
the  matters  before  mentioned.  And  the 
bill  prayed  a  declaration  to  that  effect; 
an  enquiry  as  to  the  securities,  benefits 
or  profits  received  or  derived  by  Hooper's 
Company,  and  that  the  same,  or  the  valne 
thereof,  might  be  transferred  to  Craoe  as 
liquidator  of  the  European  Company,  for 
the  purpose  of  distribution  amongst  all 
the  shareholders  of  the  European  Com- 
pany, and  for  an  injunction  to  restrain 
Hooper's  Company  from  parting  with 
what  they  had  so  received. 

Hooper's  Company  and  the  European 
Company  demun«d  to  the  bill  for  want 
of  equity.  The  Vice-Chancellor  over- 
ruled the  demurrers,  and  the  defendants 
appealed. 

Mr.  Fry  and  i£r.  Millar,  for  Hooper's 
Company. — First.  There  is  no  eqniiy  to 
sustain  this  snit.  A  shareholder  may  vote 
as  he  pleases ;  he  stands  in  no  fidnoiaiy 
relation  to  the  company  or  to  the  other 
shareholdera. 

[LOBD  JusTici  MsLLiSH. — The  case  is 
in  substance  that  you  have  sold  an  asset 
of  the  European  Company.] 

The  suit  was  not  an  asset  of  the  Com- 
pany. 

[LoBD  Justice  James. — It  was  insti- 
tuted to  realise  an  asset  of  the  company. 
Suppose  the  majority  of  the  shareholders 
had  voted  all  the  assets  of  the  company  to 
themselves  P  Perhaps  the  Court  cannot 
look  into  every  motive  which  influences  a 
shareholder  in  giving  his  vote.  But  sup- 
pose ihe  majority  had  said,  we  will  give 
up  the  other  suit  if  the  defendant  will  pay 
us  a  sum  of  money.] 

Then,  Secondly.  If  there  is  any  equity, 
it  is  in  the  European  Company,  and  the 
snit  ought  to  have  been  in  their  name.  The 
suit  seeks  to  get  in  what  is  alleged  to  be 
an  asset  of  the  company.  That  is  the 
duty  of  the  liquidator.  If  he  will  not  do 
his  duty,  the  Court  can  remove  him— 
FoM  V.  EarhotOe,  2  Hare  461 ; 
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Eatt  PaniDu^e.,  Oompany  v.  Merry- 

toeather,  2  Hem.  &  M.  254; 
Abood  T.  Merrytoeather,  37  Law  J. 
B^.  (n.8.)  Ghanc.  35  ;  s.  c.  Law 
Bep.  5Eq.464n.; 
In  re  The  Imperial  Bank  of  China, 
35  Law  J.  Bep.  (n.s.)  Ghanc.  445 ; 
s.  0.  Law  Bep.  1  Chano.  339 ; 
Oray  y.  Letme,  ante,  p.  281 ;  s.  c.  Law 
Bep.  8  Ghanc.  1035. 
Mr.    Fooks  and  Mr.  Davey,    for  the 
European  Company  and  their  liquidator. 
Mr.  Kay,  Mr.  H.  M.  Jackson  and  Mr. 
Everitt,  for  the  plaintiff,  were  not  called 
vpon. 

LoBD  Justice  James  said,  lam  of  opinion 
that  the  order  of  the  Vice-Chancellor  is 
qaiteiight.  Thecasemadebythebillisyery 
sborUj  this — The  defendants,  Hooper's 
Company,  who  hare  a  majority  of  shares  in 
this  oompany,  have  made  an  arrangement 
by  which  they  have  dealt  with  matters 
affecting  the  whole  oompany,  the  interest 
in  which  belongs  to  the  minority  as  well 
as  to  the  majority.    They  have  dealt  with 
them  in  consideration  of  their    obtain- 
ing for  themselves  certain  advantages. 
Hooper's  Company  have  obtained  certain 
advantages  for  dealing  .with  something 
which  was  the  property  of  the  whole 
company.     The  real   case    therefore  is, 
that  the  minority  of  the  shareholders  say, 
in   effect  and  substance,  "The  majority 
have   divided  an  asset  of  the  company 
more  or  less  between  themselves,  to  the 
«xclnBion  of  the  minority."     I  think  it 
would  be  a  shocking  thing  to  say  that 
that  could  be  done;  for  if  so,  the  majority 
might  divide  among  themselves  the  whole 
asKts  of  the  company,  and  pass  a  reso- 
lution saying  that   everything  must  be 
given    to    them,  and  that  the  minority 
should    have    nothing   to    do    with    it., 
AmniTning  the  case  is  made  out  as  alleged 
by  the  bill,  I  say  that  the  majority  have 
put  someUung  into  their  pockets  at  the 
expense  of  the  minority.   If  so,  it  appears 
to  me  tiiat  the  minority  have  a  right  to 
have  their  share  of  those  benefits  ascer- 
tained for  them  in  the  best  way  the  Court 
can  do  it,  and  given  to  them. 

It  is  said  that  this  is  nottiie  right  form 
of  suit,  because,  according  to  the  prin- 
ciples laid  down  in  Fow  t.  SarioUie  (ubi 


supra),  and  very  strongly  insisted  upon 
in  my  judgment  in  Oray  y.  Lewis  {ubi 
supra),  the  Court  ought  to  be  very  slow 
indeed  in  allowing  a  shareholder  to  file  a 
bill  where  the  Company  is  prima  fade  the 
proper  person  to  file  it.  In  this  particular 
case  it  seems  to  me  that  there  is  precisely 
the  exception  referred  to  by  Vice-Chan- 
cellor Wood  in  Atwool  v.  Merryweather 
(ubi  <t(pra),  a  case  in  which  the  minority 
were  the  plaintiflEs  and  the  majority  were 
the  defendants  the  wrong  doers  who  were 
alleged  to  have  put  the  minority's  pro- 
perty into  tiieir  pockets.  The  present 
appears  to  me  to  be  a  case  in  which  it  is 
right  and  proper  for  a  bill  to  be  filed  by 
one  shareholder  on  behalf  of  himself  and 
all  the  other  shareholders  who  are  not 
defendants.  Therefore  the  demurrers 
ought  to  be  overruled. 

Lord  Justice  Mellish  said,  I  am  en- 
tirely of  the  same  opinion.    Although  the 
bill  is   very  long,  yet  when  once  it  is 
understood  what  the  real  substance  of  it 
is,  I  do  not  think  there  is  much  diffi- 
culty.   It  80  happens  that  Hooper's  Com- 
pany are  the  majority  in  this  company, 
and  there  was  a  suit  instituted  by  the 
company  which  might  or  might  not  turn 
out  advantageous  to  them.     The  present 
plaintiff  says,  and  the  litigation  m  sub- 
stance  is  on  this,   that   Hooper's  Com- 
pany, being  the  majority  of  the  oompany, 
have   procured   the   former   suit   tio  be 
settled  upon  terms  favourable  to  tiiem- 
selves,  they  getting  a  consideration  for 
settling   it  in  the  shape  of  a  profitable 
bargain  for  the  laying  of  a  cable.    I  am 
of  opinion  that,  although  it  may  be  quite 
true  the  shareholders  of  a  company  may 
vote  as  they  please,  and  for  the  purpose 
of  their  own  interests,  yet  they  cannot 
sell  the  assets  of  the  company  and  keep 
the  consideration  to  themselves.     They 
must  allow  the   minority  to  have  their 
share  of  any   oonsideration  which  may 
come  to  them.     I  also  entirely  agree  that 
under  the  circumstances  the  smt  is  pro- 
perly brought  by  a  shareholder  on  behalf 
of  himself  and  all  the  other  shareholders 
who  are  not  defendants. 

Solicitors— Mr,  J,  Hanrood,  for  plaintiff;  Heaan. 
Wilson,  Bristows  &  Ct^miwl,  for  Hoopni's 
Company  and  the  Eniopean  Company. 
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Will — Gonstruction  — Forfeilure  — Gene- 
ral Words — Bankruptcy. 

The  meaning  of  the  word  "  bankruptcy  " 
was  held  to  Be  cut  down  hy  the  particular 
intention  of  a  testator. 

A  testator  gave  the  income  of  property  to 
one  of  his  trustees  for  life,  or  till  bankruptcy, 
or  tSl  he  should  do  or  suffer  anything  to 
deprive  himself  of  tlte  enjoyment  of  tJie  in- 
come. He  was  a,djudicated  hanhrupt,  the 
bankruptcy  was  annulled,  and  ultimately 
his  property  revested  in  himself.  The  trus- 
tees Tnanaged  theproperty  so  that  there  was 
no  income  payable  to  him  in  the  meantime, 
— ^Held,  that  he  had  not  forfeited  his  life 
interest. 

The  will  of  Charles  Robins,  late  of 
Bristol,  after  certain  specific  beqaests, 
was  as  follows — 

"  All  my  remaining  real  and  personal 
estate,  snoject  to  the  specific  bequests 
heretofore  contained,  I  give,  devise  and  be- 
qneath  unto  the  said  Sarah  Ann  Bose  and 
Charles  Edward  Bobins,  their  heirs,  exe- 
cutors, administrators  and  assigns,  upon 
trust  to  sell  mv  real  estato,  and  such  part 
of  my  personal  estato  as  shall  consist  of 
leasehold  lands  or  tenements,  either  t<^e- 
ther  or  in  parcels,  and  either  by  public 
auction  or  private  contract,  with  full 
powers  to  insert  any  special  or  other  sti- 
pulations,  as  to  title,  evidence  of  title,  or 
otherwise,  in  any  contract  or  conditions  of 
sale,  as  they  may  think  proper,  and  to  call 
in  and  convert  into  money  the  remainder 
of  my  personal  estato.  And  I  declare  that 
the  said  trastees  or  trustee  shall,  out  of 
the  moneys  to  arise  &om  such  sale,  calling 
in  and  conversion  of  my  said  residnaiy 
real  and  personal  estato,  out  of  the  money 
of  which  I  shall  be  possessed  at  my  death, 
pay  my  just  funeral  and  testamentary  ex- 
penses, and  the  expenses  incident  to  the 
execution  of  the  preceding  trust,  and  shall 
invest  the  residue  of  the  said  moneys  re- 
spectively in  the  Parliamentary  stocks  or 
fonds  of  Great  Britain,  or  at  interest 
upon  Gbvemment  or  real  securities  in 
England,  Wales,  or  Ireland,  or  in  the 
purchase  of  freehold  or  long    leasehold 
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lands,  houses,  or  ground  rente,  issuing  out 
of  and  secured  upon  such  lands  or  houses, 
and  shall  at  the  discretion  of  the  said 
trustees  or  trustee  vary  the  investmento 
from  time  to  time  for  any  other  invest- 
mente  of  the  same  or  a  like  nature.  I 
give  to  my  trustees  discretionaiy  autho- 
rity to  postpone  for  such  period  as  to 
them  shall  seem  expedient  the  sale  of  all 
or  any  part  of  my  residuary  real  esteto, 
and  the  getting  in  of  such  parte  of  my 
residuary  personal  esteto  as  shall  con- 
sist of  stocks,  funds,  shares  or  securities 
of  any  description  whatsoever,  and  also 
to  let  from  year  to  year,  or  for  any 
term  not  exceeding  seven  years  in  posses- 
sion at  the  best  rent,  and  to  manage  at 
their  discretion  the  unsold  real  estete,  but 
I  declare  that  from  the  time  of  my  decease 
the  unsold  real  esteto  and  outotanding 
personal  estete  shall  be  subject  to  the 
trusto  hereinafter  declared  concerning  the 
said  net  moneys,  and  the  rents,  interest 
and  yearly  produce  thereof^  and  shall  be 
deemed  annual  income  for  the  purposes  of 
such  trusto,  and  such  real  estete  uiall  be 
transmissable  as  personal  estato."  The 
trust«es  were  then  directed  to  pay  Sarah 
Ann  Brose  an  annuity  of  2B6i.  daring 
widowhood,  and  an  annuity  of  81{.  4*.,  free 
of  legacy  duty,  to  EU  Bobins.  The  will 
proceeded  in  these  terms — "  and,  subject 
to  the  trusto  aforesaid,  I  give  all  the  re- 
mainder of  my  said  real  and  personal 
estete,  and  the  stocks,  funds  and  securities 
wherein  the  same  may  be  invested,  onto 
the  said  Sarah  Ann  Bose  and  Charles  Ed- 
ward Bobins,  their  heirs,  executors,  ad- 
ministrators and  assigns,  upon  trust  for 
the  said  Charles  Edward  Bobins  for  and 
during  the  term  of  his  natural  life,  or 
until  he  shall  become  bankrupt  or  insol- 
Tent,  or  shall  do  or  snfier  any  deed,  mat- 
tor  or  thing,  which  but  for  this  provision 
would  dmrive  him  of  the  persomd  enjoy- 
ment of  me  said  moneys  or  annual  income 
thereof^"  and  from  and  a&er  his  decease 
or  the  happening  of  any  or  either  of 
the  evente  hereinbefore  mentioned,  the 
properhr  was  given  over  for  the  benefit 
of  the  children  of  Charles  Edward  Bobros. 
The  tostetor  died  in  June,  1870.  On 
the  8th  of  Julj,  1871,  Charles  Edward 
Bobins  wu  adjudicated  bankrupt  in  the 
Bristol  County  Court.    He  oame  to  an 
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arrangement  miOi  his  creditors,  and  the 
bankraptOT  iras  annulled  by  an  order 
dated  the  26th  of  January,  1872.  By  this 
order  his  property  was  vested  in  Sarah 
Ann  Bose.  On  the  Slat  of  January,  1873, 
an  order  was  made  in  bankruptcy,  in  the 
same  Coonty  Court,  altering  the  order  of 
the  26th  of  January,  1872,  by  the  rescission 
of  so  much  of  the  order  as  rested  the  pro- 
perty of  the  bankrupt  in  Sarah  Ann  Bose, 
and  his  property  was  revested  in  himself. 
One  of  the  objects  of  this  suit,  which 
was  brought  by  the  in&nt  children  of 
Charles  Edward  Robins,  was  to  determine 
whether  by  his  bankruptcy  Charles  Ed- 
ward Bobins  had  forfeited  his  interest  in 
the  property.  Thepersonal  estate  of  the  tes- 
tator was  not  sufficient  to  pay  his  debts, 
the  trustees  postponed  the  sale  of  his  real 
estate,  they  kept  down  the  annuity  of  Eli 
Bobins  oat  of  the  rents,  and  applied  the 
balance  partly  in  payment  of  debts,  and 
the  rest  towards  the  annuity  of  Sarah 
Ann  Bose,  but  all  the  debts  were  not  sa- 
tisfied, and  the  whole  of  this  annuity  had 
not  been  paid,  so  that  there  was  nothing 
actoally  receivable  by  Charles  Edward 
Bobins  till  after  his  property  had  been 
revested  in  him.  Up  to  the  time  of  his 
bankruptcy  Charles  Edward  Bobins  had 
the  active  man^ement  of  the  testator's 
estate,  subsequently  to  that  time  it  was 
managed  entirely  1^  Sarah  Ann  Bose. 

Mr.  Eddia  and  Mr.  Hemming  contended 
that  as  through  his  own  act  the  bankrupt 
had  postponed  the  pajrment  which  was 
due  to  him  &om  the  testator's  estate,  and 
as  in  &ct  if  the  estate  had  been  properly 
managed  there  would  have  been  property 
coming  to  him  during  his  bankruptcy,  the 
case  md  not  therefore  come  within  the 
principle  of 

White  V.  ChiUy,  86  Law  J.  Bep.  (n.s.) 

Chanc.  343 ;  s.  c.  Law  Bep.  1  Eq. 

372* 
Lloyd  V.  Lhyd,  Law  Bep.  2  Eq.  722 ; 
Trappes  v.  Meredith,  39  Law  J.  Bep. 

(n.s.)  Chanc.  366;  s.  c.  Law  Bep. 

9  Eq.  229 ; 
but  was  governed  by 

SmcUlcombe  v.  OUvier,  18  Mee.  &  W. 

67 ;  s.  c.  13  Law   J.  Bep.  (n.s.) 

Ezch.  805 ; 
and  a  forfeiture  had  taken  place. 

Mr  Kay  and  Mr  Inee,  contra,  said  the 


trustees  had  acted  bona  fide  and  within 
their  powers  in  postponing  any  sale,  and 
there  was  aotuaJly  nothing  due  to  the 
bankrupt  till  his  property  was' revested 
in  him ;  the  prevailing  intention  of  the 
testator  was  to  prevent  alienation,  and  no 
alienation  having  taken  place  there  was 
no  forfeiture. 
Mr  Eddis  replied. 

Bacon,  V.C.  —  Upon  the  question 
whether  there  has  b^n  a  forfeiture,  the 
testator's  intention  alone  is  to  be  regarded, 
and  though  in  the  clause  providing  there 
should  be  a  forfeiture  in  certain  events 
we  find  the  event  of  bankmptqy  mixed 
up  with  others,  the  clear  intention  of 
the  provision  was  that,  if  anything  should 
happen  to  deprive  Charles  Edward 
Bobins  of  the  personal  enjoyment  of 
what  was  given  to  him,  then  it  should  go 
over.  Now  what  has  he  done  which 
has  deprived  him  of  any  personal  enjoy- 
ment? It  is  clear  upon  the  facte 
that,  up  to  the  time  of  ms' bankruptcy, 
having  received  6002.  or  thereabonte  of 
rente  which  he,  with  the  consent  of  his 
co-trustee,  was  at  liberty  to  dispose  of  in 
any  way  he  thought  fit,  he  did  dispose  of_ 
them  in  the  payment  of  the  testator's 
debts.  Where  is  the  crime  of  that  p  He 
was  master  of  that  fund,  put  it  in  what- 
ever way  yon  will.  He  spent  only  his 
own  money.  He  had  a  right  to  do  that,  as 
his  personal  enjojrment  was  not  interfered 
with  in  any  way.  Upon  his  bankmiptoy 
his  co-trustee  becomes  the  only  acting 
and  receiving  person,  and  she  receives 
3002.  and  odd,  and  she  applies  it  as  she 
thinks  fit.  She  had  a  right  to  postpone 
payment  of  her  annuity.  She  does  re- 
ceive and  apply,  in  respect  of  the  payment 
of  the  debte,  that  3002.  and  odd,  all  but 
501.  What  wrong  was  there  in  that  P 
Who  has  a  right  to  complain  of  that  P 
She  has  preserved,  it  may  be,  the  esteto 
for  the  plaintifis  in  this  suit.  At  all  evente 
shehaskepttheestateintact.  The  testator 
has  given  his  trustees  and  executors  a 
most  absolute  discretion  to  postpone  or 
not  the  sale  which  became  necessary  for 
the  general  purposes  of  his  will,  including 
the  payment  of  his  debte.  Then,  within 
twelve  months,  or  a  little  more  than 
twelve  months  of  th^  testator's  death,  the 
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defendant,  Robins,  becomes  bankrupt; 
notbing  seems  to  haye  been  done  upon 
bis  bankmptcj,  but  a  meeting  of  tbe 
creditors  was  sbortly  afterwards  held, 
and  tben  an  agreement  was  made,  by 
which  Mrs.  Rose,  having  undertaken  to 
paj  208.  in  the  pound  upon  the  debts  upon 
the  terms  of  having  the  estate  vested  in 
her ;  that  arrangement  was  carried  into 
effect  in  the  month  of  January,  1872. 
The  reason  for  that  was,  perhaps,  that 
there  should  be  some  security  for  the 
payment  of  the  20<.  in  the  pound.  For 
whatever  reason  it  may  be  that  order  is 
made  vesting  in  Mrs.  Bose  the  property, 
but  in  January  following  that  order  is 
wholly  rescinded.  It  is  to  be  taken, 
IJierefore,  as  if  no  snob  order  had  been 
made.  The  person  in  whose  &vour  it 
was  made,  whether  she  acquired  that  as 
trustee  for  any  other  puroose,  or  whatever 
it  was  for,  whether  for  his  benefit  or  for 
hers,  I  have  no  means  of  ascertaining ; 
but  it  is  clear  that  neither  that  order  nor 
anything  else  under  the  bankruptcy  did 
interrupt  that  personal  enjoyment,  which 
it  was  the  testator's  object  should  be 
poraessed  by  Robins,  and  while  he  re> 
tained  it  jbhat  there  should  be  no  gift 
over.  In  my  opinion,  consistently  with 
every  one  of  the  cases  which  have  been 
referred  to,  there  has  not  happened  in 
tiiis  case  any  forfeiture  of  Biobins'  life 
interest ;  there  has  been  no  interruption 
of  his  enjoyment,  and  whatever  effect 
may  be  given  to  the  annulment  of  the 
bankruptcy  he  remains  under  the  order 
of  bankruptcy  at  this  moment  as  much 
entitled  to  the  life  interest  as  he  was  ou- 
the  day  that  the  testator  died. 

The  account  which  is  referred  to  for 
the  purpose  of  shewing  that  there  has 
been  an  improper  apphcation  of  the  in- 
come of  this  property  —  the  account 
shews  directly  contrary.  The  account 
shews  that  there  was  nothing  ever  re- 
ceived by  Mrs.  Rose,  even  under  that 
vesting  order,  as  belonging  to  the  bank- 
rupt, and  nothing  of  which  he  was 
entitled  to  claim  the  personal  enjoyment 
before  his  bankraptcy.  I  must  assume 
that  with  her  consent  the  whole  of  the 
income  would  be  applied  in  the  first  place 
to  discharging  the  incumbrances  upon 
the  estate  for  the  preservation  and  pro* 


tection  of  the  estate  rightly  fbr  anything 
that  appears ;  and  after  his  bankruptcy, 
notwithstuiding  the  order  vesting  in  her 
his  property,  she  continues  to  deal  with 
the  income  in  the  same  way  as  he  and 
she  had  dealt  with  it  before — ^to  pay  ihe 
debts  as  far  as  it  was  convenient  or  right 
to  do,  and  get  for  her  annuity  only  Ui&t 
552.  In  my  opinion  the  case  is  different 
fix>m  any  case  where  there  has  been  held 
to  have  been  a  forfeiture,  that  there  has 
been  no  forfeiture  within  the  terms  of  this 
will,  and  no  sams  payable  to  the  bank- 
rupt, the  executor  being  entitled  to 
receive  the  money  as  much  as  he  was, 
and  receiving  it  for  the  purposes  of  the 
estate,  and  applying  it,  in  my  opinion,  in 
a  manner  of  which  there  is  no  reason  to 
complain.  The  plaintifis  are  entitled  to 
an  account.  The  aooount  may  be  taken 
if  the  account  as  it  stands  is  a  true 
account  or  the  only  account.  The  account 
will  not  be  very  beneficial,  but  the  claim, 
to  have  the  bankrupt's  life  interest  for- 
feited for  the  benefit  of  his  children 
must,  in  my  opinion,  wholly  fail. 

SoUdtors— Messrs.  T.  White  Se  Sons,  agents  for 
Mr.  H.  Brittan,  Bristol,  fw  plaintiffs ;  Messrs. 
Doyle  &  Edwards,  agents  for  Mr.  Boitzura, 
Bath,  for  defendants. 


NS,  V.C.I 

874        > 
1.  81.     J 


HABBBOB  V.  OOMBES. 


Malins,  V.C 

1874 
Jan. 

Jurisdiction — Infani's  Copyhold — Power 
to  raise  Fine  hy  Mortgage  of  Copyhold. 

The  Court  has  no  jurisdiction  to  direct  a 
fine  in  respect  of  copyholds  to  uhich  am 
infant  has  become  entiued  as  oustomaxy  heir 
of  an  intestate  to  be  raised  by  a  mortgage  of 

the  copyholds. 

This  was  a  suit  for  the  protection  and 
management  of  an  infant's  real  estate, 
partly  freehold  and  partly  copyhold,  of 
the  manor  of  Dorking,  to  which  he  became 
entitled  as  heir  at  law  and  cnstomary  heir 
of  his  deceased  uncle,  who  had  died  in- 
testate, and  seized  of  the  copyholds,  for  an 
estate  of  inheritance  according  to  tbe 
custom  of  tbe  manor. 
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Themfimt  at  the  time  of  the  institation ' 
of  the  suit  was  seventeen  years  of  age, 
and  had  not  been  admitted  to  the  copy- 
holds. Upon  admission,  a  fine  of  about 
1002.  would  become  payable,  which  was  a 
som  considerable  in  amonnt  relatively  to 
the  income  of  the  in&nt,  and  it  having 
been  considered  advisable  tinder  j  these 
circumstances  to  raise  the  amonnt  of  the 
fine  ont  of  corpos,  so  as  not  to  absorb  the 
income  by  accnmnlating  it  for  the  pur- 
pose, a  declaration  was  inserted  in  the 
proposed  minutes  of  the  decree,  that  the 
fine  ought  tg  be  raised  by  mortgage  of  the 
copyhold  property. 

The  canse  was  heard  as  a  short  cause 
on  the  17th  of  January,  1874,  and  a  decree 
was  made  in  accordance  with  the  pro- 
posed minutes,  bat  before  it  was  parsed 
and  entered,  a  question  was  raised  by 
the  Beg^istrar  as  to  the  jurisdiction  of 
the  Court  to  make  the  decree  in  the  pro- 
posed form,  and  it  was  accordingly  now 
mentioned  to  the  Court. 

Mr,  C.  A.  Holmes,  for  the  plain tifiT,  sub- 
mitted that  it  was  not  within  the  juris- 
diction of  the  Court  of  Chancery  to 
direct  a  sale  or  mortgage  of  an  infant's 
real  estate,  merely  on  the  ground  that  it 
would  bo  beneficial  to  the  infant.  The 
only  cases  in  which  the  Court  has  ordered 
a  sale  or  mortgage,  have  been  where  there 
'was  some  person  who  had  a  right  to  call 
upon  the  Court  to  sell  or  mortgage  the 
estate  for  the  satisfaction  of  a  claim  or 
debt.  But  a  fine  upon  the  admittance  of 
a  tenant  is  not  a  charge  on  the  lands — 

Scriven  on  Gopylwlds,  5th  ed.  p.  240, 
citing 

Eulcham  v.  Finch,  1  Roll.  abr.  374. 
Choncerie  (P) ; 
and 

1  Walk,  on  Cop.  321. 

In  this  case  the  only  persons  that  could 
possibly  have  any  claom  or  debt  entitling 
them  to  call  on  the  Court  for  a  sale  or 
mortgage  to  satisfy  the  fine  when  it 
became  due  on  the  infant's  admission, 
were  the  Lord  of  the  Manor  and  the  guar- 
dian ;  but  neither  of  them  could  do  so. 
The  lord  bad  but  two  remedies  for  the 
recovery  of  the  fine,  namely  either  to 
enter  (after  the  usual  proclamations)  and 
seize  "  quousque,"  until  he  should  have 
received  the  amount  of  the  fine,  or  to  pro- 

Nsw  SsniES,  43. — Ciiakc. 


ceed  under  the  powers  given  him  by  the 
Act  for  consohdating  and  amending  the 
law  relating  to  property  belongjing  to 
infants,  and  other  persons  under  dis- 
abili^ — 

11  (Jeo.  4.  and  1  WilL  4.  cap.  65.  ss. 
5  and  6. 

He  had  his  general  and  statutory  re- 
medy, and  no  other,  to  recover  the  amount. 
Again  the  guardian's  position  was  defined 
strictly  by  the  same  statute  (section  8), 
and  he  also  could  only,  if  he  paid  the  fine 
to  the  lord,  satisfy  himself  the  amount  out 
of  the  rents,  and  could  not  caU  on  the 
Court  to  direct  a  sale  or  mortgage. 

Mr.  Brookshank,  for  the  defendant. 

Malins,  y.C,  said  that  he  was  dis- 
posed to  think  that  the  Court  had  no 
jurisdiction  to  direct  the  fine  to  be  raised 
by  mortgage  of  the  infant's  copyhold,  as 
originally  proposed  by  the  minutes,  and 
the  declaration  and  direction  to  that  efiTect 
must  in  consequence  be  omitted  from  the 
order,  and  a  reference  to  chambers  direc- 
ted to  consider  how  the  fine  ought  under 
the  circumstances  to  be  raised.  Probably 
the  best  course  would  be  for  the  lord,  by 
amicable  arrangement,  to  enter  and  pay 
himself  out  of  the  rents  and  profits. 
Some  one  representing  him  could,  if  ne- 
cessary, appear  before  his  Honour  in 
Chambers  when  the  application  was 
Aiade. 


Solicitors— Mr.   G.  R.  Bum,  for  plaintiff;  Mr. 
Adam  Burn',  for  defendant. 


} 


SAYEBS  V.   CORBIE. 
COEBIE  V.    SAYEBS. 


LoBSS  JusncBS. 

1873. 

Nov.  22. 

PracUce — Concurrent  Suits — Same  Sub- 
ject Matter — Transfer — Costs. 

After  a  suit  had  been  instihUed  by  trus- 
tees for  executing  the  trusts  of  a  settlement, 
two  of  the  eestuis  que  trust,  who  were  de- 
fendants to  the  suit,  filed  their  bill  in 
another  branch  of  the  Court  for  a  declara- 
tion tliat  the  settlement  was  void,  or  for  its 
rectification,  and  so  far  as  necessary  for 
the  execution  of  the  trusts  thereof: — Held, 
2X 
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that  there  ioas  such  common  ground  between 
the  two  suits  as  to  bring  them  within  the 
rule  requiring  a  second  biU  relating  to  the 
same  subject  matter  as  on  existing  suit  to 
be  instituted  in  that  branch  of  the  Court  to 
which  the  first  suit  is  attached,  and  that 
the  second  suU  must  be  trans/erred  accord- 
ingly, and  the  plaintiffs  in  thai  suit  must 
pay  the  costs  of  the  application  for  such 
transfer. 

This  was  a  motion  on  behalf  of  the 
plaintiffs  in  the  first  above-mentioned 
Boit  of  Bayers  v.  Corrie,  which  was  at- 
tached  to  the  Court  of  Vice-Chancellor 
Malins,  to  have  the  second  above-men- 
tioned suit  of  Corrie  v.  Sayers,  in  which 
the  bill  had  been  marked  for  the  Bolla 
Court,  transferred  to  the  Court  of  Vice- 
Chancellor  Malins. 

The  bill  in  the  first-mentioned  suit  was 
filed  on  the  25th  of  July,  1873,  by  the 
tmstees  of  two  indentures  of  settlement, 
made  in  August,  1868,  upon  the  marriage 
of  Mr.  and  Mrs.  Corrie.  It  prayed  for  the 
execution  of  the  trusts  of  the  said  inden- 
tures of  settlement,  the  discharge  of  the 
plaintiff's  &om  being  tmstees,  and  the 
appointment  of  new  trustees  thereof. 
Mr.  and  Mrs.  Corrie  and  their  two  chil. 
dren  were  the  defendants  to  this  suit. 
The  bUl  in  the  second  mentioned  suit 
was  filed  on  the  30th  of  August,  1873, 
by  Mr.  and  Mrs.  Corrie  against  the  trus- 
tees and  the  two  children  praying  for  a 
rectification  of  the  said  two  indentures  of 
settlement,  the  removal  of  the  said  trus- 
tees, and  the  appointment  of  new  trus- 
tees, and  the  execution  "  if,  and  so  fifir  as 
necessary,"  of  the  trusts  of  the  same  in- 
dentures. 

Mr.  W.  D.  Bawlins,  in  support  of  the 
motion,  cited 

OrreU  v.  Busch,  Law  Bep.  5  Ghanc. 

467; 
Lucas  V.  Siggers,  41   Law  J.  Rep. 
(n.s.)  Ghanc.  364;  s.  c.  Law  Bep. 
7  Ghanc.  617. 

Mr.  W.  W.  Karslalce,  for  the  plaintiffs 
in  the  second  suit,  resisted  the  applica- 
tion. He  argued  that  the  general  rule 
which  was  established  in  order  to  prevent 
the  snatching  of  decrees,  did  not  apply 
in  this  case.  The  second  suit  which 
sought  rectification  of  the  deeds  of  settle- 


ment must  be  decided  before  a  decree 
could  be  made  in  the  first  suit.  In  the 
present  state  of  business  in  ihe  Courts  it 
would  be  disposed  of  much  sooner  in  the 
Bolls  Court  than  in  the  Yioe-Chanoellor's 
Court. 

James,  L.J.,  was  of  opinion  that  the 
two  suits  were  sufficientiy  connected  to 
bring  the  case  within  the  general  rule. 
They  might  be  taken  as  practically  parts 
of  tiie  same  suit.  Both  of  them  sought 
the  removal  of  the  trustees  and  the  execu- 
tion of  the  trusts  of  the  deeds,  whether 
rectified  or  unrectified,  so  there  was  com- 
mon ground  between  them.  The  second 
suit  ought,  therefore,  to  have  been  in- 
stituted in  the  same  branch  of  the  Court 
as  the  first,  and  the  plaintiffs  in  it  must 
pay  the  costs  of  the  application  for  the 
transfer.  Their  Lordships  could  not  pay 
any  regard  to  the  argument  as  to  the 
state  of  business  in  the  Courts  below. 

Mellish,  L.J.,  concurred. 


Solicitors — Messrs.  Clarke,  Son  &  Kawlius,   for 
plaintiff;  Mr.  H.  E.  Hallett,  for  defendant. 


374.       V 
1.15.    J 


COEQtmOim  V.  COtrETENAY. 


Bacon,  V.G. 
1874. 
Jan. 

Company — Mortgagee  of  Shares — Tram- 
fer  into  name  of  Servant — Trustee. 

Shares  in  a  company,  were,  to  escape 
liability,  transferred  by  the  direction  of  a 
mortgagee  into  the  name  of  the  m,ortgagee's 
servant.  The  servant  afterwards  claimed 
the  shares,  and  contended  that  as  the  trans- 
action was  fraudulent  as  against  the  com- 
pany, the  Court  would  not  assist  the 
mortgagee  by  declaring  that  she  xoas  a 
trustee  of  the  shares  for  him : — Held,  That 
the  mortgagee,  not  being  under  any  liability 
to  the  company,  or  to  the  creditors  of  the 
company,  had  a  right  to  direct  this  transfer 
to  be  made,  and  was  entitled  to  a  declaration 
thai  the  servant  held  the  shares  in  trust  for 
him. 

The  bill  in  this  suit  was  filed  to  obtain 
a  declaration  that  the  defendant,  Emma 
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Conrtenay,  was  a  tmstee  of  three  hnn« 
dred  and  tweaby  shares  in  ihe  Mercantile 
and  Exchange  Bank  for  the  plaintiff,  Sir 
Patrick  Colqnhoun. 

The  Mercantile  and  Exchange  Bank 
was  a  company  registered  under  the 
Companies  Act,  1862.  In  1865  Sir 
Patrick  Colqnhonn  directed  320  shares 
in  this  bank,  on  which  12{.  10s.  per  share 
had  been  paid,  to  be  transferred  into  the 
name  of  Emma  Coortenay,  bat  retained 
the  share  certificates  in  his  own  posses- 
sion. It  appeared  that  the  bill  babd  been 
amended  to  shew  that  these  shares  be- 
longed to  Sir  P.  Colqnhoun's  brother, 
Mr.  Edward  Pye  Colqnhonn,  and  that  the 
certificates  had  been  handed  to  the  former 
to  secnre  a  sum  of  money  which  he  had 
advanced,  bat  the  amendments  being 
irr^nlar  in  point  of  time,  had  been 
struck  out.  IVevionsIy  to  the  transfer  to 
Enmia  Courtenay,  the  shares  had  stood 
in  the  name  of  Tinkler,  a  dependant  of 
the  Colqnhoun  &mily,  but  a  call,  amount- 
ing to  5002.,  having  been  made,  and  paid 
by  Sir  P.  Colqnhoun,  the  latter  directed 
the  shares  to  be  transferred  to  the 
defendant. 

On  the  25th  of  March,  1867,  Emma 
Courtenay  executed  a  transfer  of  the 
shares  to  the  plaintiff,  Joseph  Baison, 
who  was  a  clerk  to  Sir  P.  Colquhoun. 
This  transfer  was  not,  however,  sent  in 
for  registration  till  after  the  company 
went  into  liquidation,  and  consequently 
Emma  Courtenay's  name  remained  on  the 
register. 

On  the  25th  of  February,  1869,  the 
company  commenced  windmg  up  and 
liquidators  were  appointed.  Before  the 
winding  up,  the  company  had  returned  to 
the  shareholders  42.  10s.  per  share  in  four 
instalments,  some  of  which  were  paid  by 
cheques,  and  others  by  promissory  notes ; 
these  cheques  and  notes  were  received  by 
Emma  Courtenay,  who  always  endorsed 
and  handed  them  to  Sir  P.  Colquhoun, 
and  he  paid  them  into  his  bankers. 

During  the  winding  up  a  farther 
amount  became  payable  to  the  owner  of 
the  shares.  This  amount  was  claimed  by 
Emma  Courtenay,  and  the  liquidators 
said  that  they  must  pay  the  amount  to 
her  unless  restrained  by  legal  proceedings. 
Accordingly,  pn  the  12th  of  March,  1870, 


this  bill  was  filed,  praying  that  Emma 
Courtenay  might  be  declared  a  tmstee  of 
these  shu^s  for  Sir  P.  Colquhoun,  and 
that  the  company  might  be  restrained 
from  paying  any  sums  in  respect  of  the 
shares  to  her.  The  liquidators  paid  the 
amount,  1602.,  into  Court. 

A  great  deal  of  evidence  was  adduced 
by  Emma  Courtenay  to  shew  that  the 
shares  were  g^ven  to  her  out  and  out  by 
Sir  P.  Colquhoun,  in  consideration  of 
past  cohabitation,  and  that  she  had  exe- 
cuted the  transfer  to  Baison  without 
knowing  what  it  was,  and  at  the  request 
of  Sir  P.  Colquhoun,  at  a  time  when  she 
had  perfect  confidence  in  him.  This  evi- 
dence was  wholly  contradicted  by  Sir  P. 
Colquhoun,  who  alleged  that  the  de- 
fendiEuit,  Emma  Courtenay,  had  been  in  his 
service  for  many  years  as  his  cook  and  in 
no  otiier  capacity,  and  that  the  shares 
had  been  placed  in  her  name  merely  to 
avoid  liability  in  event  of  calls  being  inade 
by  the  company. 

Mr.  E.  P.  Colquhoun  was  not  a  party 
to  the  suit,  but  appeared  on  the  hearing, 
and  stated  he  had  no  interest  in  the 
shares. 

Mr.  Kay  and  Mr.  Horace  Davey,  for  the 
plaintiffs,  contended  that  the  execution  of 
the  transfer  to  Baison  was  conclusive 
evidence  that  Mrs.  Courtenay  was  only  a 
trnstee. 

Mr.  H.  K.  Karelake  and  Mr.  Willis,  for 
Mrs.  Courtenay. — The  plaintiff  held  this 
"pocket  transfer"  with  the  intention  of 
claiming  the  shares  as  his  if  they  turned 
out  valuable,  but  with  the  intention  of 
declaring  th^  belonged  to  Mrs.  Courte- 
nay, if  any  calls  were  made.     This  is 
clearly  fraudulent,  and  the  Court  will  not 
assist  any  one  coming  forward  and  claim* 
ing  by  virtue  of  his  own  fraud — 
Doe  V.  Boherts,  2  B,  &  Aid.  367; 
Brackenbury  T.  Brachenbury,  2  J.  & 
W.  891. 

The  cases  shew  that  transfers  to  clerks 
and  servants  are  invalid — 

Bitekley  on  Joint  Stock  Companies, 
p.  16. 
Mr.  E.  P.  Colquhoun,  who  apparently 
still   has  some   interest  in  the  shares, 
ought  to  have  been  a  party. 

Mr.  Bardswell,  for  the  hqnidators. 

Mr.  Kay,  in  reply. — Sir  r.  Colquhoun, 
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being  only  a  mortgagee,  is  entitled  to 
place  these  shares  in  t£e  name  of  a  trustee 
to  avoid  liability.  In  doing  so,  he  is  only 
acting  as  a  mortgagee  does  when  he  takes 
an  under  lease. 

Parol  evidence  is  sa£Scient  to  shew 
there  is  a  trust,  and  that  in  the  case  of 
either  owner  or  mortgagree — 

Childers  v.  Childers,  1  De  Gex  &  J. 
482  ;  S.C.  3  Kay  &  J.  310;  s.  c.  26 
Law  J.  Rep.  (n.s.)  Chanc.  743 ; 
•  Bavies  v.  Olty,  35  Beav.  208 ; 
Symes  v.  Hughes,  89  Law  J.  Rep. 
(n.s.)  Chanc.  304 ;  s.  c.  Law  Rep. 
9Eq.475. 
Even  if  the  intention  was  fraudulent,  it 
has  never  taken  effect,  and,  therefore,  a 
person  who  is  particepa  crimtnit  cannot 
take  any  benefit^ 

Platamone  v.  Staple,  G.  Cooper  250. 
If  the   defendant  claimed  under  the 
maxim,  "  in  pari  delicto  melior  est  cotiditio 
possidentis,"  it  was  her  duty  to  say  so  in 
the  pleadings,  which  she  has  not  done — 
Maigh  v.   Kaye,    41   Law  J.   Rep. 
(n.s.)  Chanc.  567 ;  s.  c.  Law  Rep. 
7  Chanc.  469,  473. 
Mr.  E.  K.  Karslake,  in  reply  on  the 
cases  cited. 

Bacon,  V.C,  said  he  should  decline  to 
enter  into  the  evidence  as  to  the  alleged 
connection  between  the  plaintiff  and  the 
defendant,  because  it  had  no  material 
bearing  on  the  case.  He  considered, 
however,  that  the  facte  of  the  case  as 
admitted  on  both  sides,  and  especially  ihe 
fact  that  the  defendant  had  handed  to 
the  plaintiff  the  moneys  and  circulars  she 
had  received,  as  the  registered  share- 
holder on  the  books  of  the  company, 
sufficiently  proved  that  the  shares  had 
not  been  given  out  and  out  to  the  de- 
fendant, but  that  she  was  a  trustee  for 
the  plaintiff.  The  question  was  whether 
the  law  prevented  this  Court  from  re- 
cognising any  such  transaction,  because 
it  was  fraudulent  on  the  part  of  the 
plaintiff  seeking  relief.  But  that  princi- 
ple, which  was  one  of  unquestionable 
authority,  had  no  application  to  this  case, 
because  the  plaintiff  was  never  at  any 
time  under  any  liability  to  the  company 
or  to  the  creditors  of  ue  company.  He 
had  lent  money  to  his  brother,  who  was 


the  owner  of  these  shares,  and  he  had  the 
whole  beneficial  interest  in  the  shares  in 
consequence  of  that  transaction,  and  for 
his  security  it  was  right  that  the  shares 
should  be  held  by  a  trustee.  He  did  that 
which  was  penfectly  justifiable  in  his 
position,  he  found  some  other  person  who 
would  take  the  character  of  ^ustee  and 
hold  these  shares  for  his  security.  The 
plaintiff  was  interested  in  these  shares  to 
an  extent  which  enabled  and  authorised 
him  to  require  a  transfer  of  the  shares 
from  Tinkler,  who  formerly  held  them,  and 
who  was  alarmed  at  the  liability  to  pay 
the  500?.  which  the  plaintiff  had  paid  for 
him,  and  the  plaintiff,  having  directed  a 
transfer  of  these  shares  to  the  defendant, 
he  had  a  right  to  a  declaration  that  the 
defendant  held  them  as  trustee  for  bim. 
Mr.  E.  P.  Colquhoun's  not  having  been 
a  party  to  the  suit,  was  rectified  by  his 
appearing  on  the  hearing  and  relinquish- 
ing all  right  to  the  shares.  The  liquida- 
tor's  costs  were  ordered  to  be  paid  oat  of 
the  fund  in  Court,  but  no  other  order  as 
to  costs  was  made. 

Solicitors — Messrs.  Willoughby  &  Cox,  for  the 
plaintiff;  Messrs.  Treherne&  Wolferstan,  agents 
for  Mr.  Gibson,  of  Margate,  for  the  defendant ; 
Messrs.  Chester,  Urquhart  &  Co.,  agents  for 
Messrs.  Haigh  &  Co.,  Lirerpool,  for  the  ofiBcial 
liquidator. 
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Charily  Commissioners — Jurisdiction — 
Contentious  Oases — CharUable  Trusts  Act, 
1853,  s.  5 — Appointment  of  Trustees  who 
act  contrary  to  Intention  of  Founders — 
Interference  of  Court  of  Chancery. 

The  Charity  Commissioners  haioe  juris- 
diction to  appoint  new  trustees  in  con<en- 
tious  cases. 

The  dictum  o/LoED  RoMiLLTm  Hackney 
Charities,  Re  Nicholls  (34  Law  J.  Rep. 
(n.s.)  Chanc.  169),  that  s.  5  of  the  Chan- 
table  Trusts  Act  of  1860  excludes  their  juris- 
diction in  contentious  eases  disapproved  of. 

WJiere  the  Charity  Commissioners  have 
jurisdiction  the  Court  of  Chancery  wiU  only 
interfere  in  a  ease  of  great  miscarriage. 

Under  6^7  WiU.  4.  c.  70,  two  joint 


Digitized  by 


Google 


Vol.  43.] 


MICHAELMAS  1873  TO  MIOHAELMAS  1874 


341 


rectors  of  a  parish  icere  ess  officio  trustees 
of  a  Church  school,  and  through  their  dis- 
agreement a  vacant  mastership  was  not 
filled  up,  and  the  school  was  consequently 
closed  for  more  than  two  years.  The 
Charity  Commissioners  appointed  three 
additional  trustees  (aW  members  of  the 
Church  of  England),  who  immediately 
after  their  appointment,  with  the  concur- 
rence of  one  of  the  old  trustees,  transferred 
the  school  to  the  School  Board.  The  Court 
refused  to  interfere  with  the  appointment  of 
the  additional  trustees. 

Semble. — It  is  very  doubtful  whether  the 
Charity  Commissioners  could  have  removed 
the  ex  officio  trustees. 

If  either  of  the  neio  trustees^  had  not 
been  a  member  of  the  Church  of  England 
the  appointment  would  have  been  improper. 

In  Angnst,  1836,  nnder  the  powers  of 
6  &  7  Will.  4.  0.  70.  s.  3,  part  of  the  glebe 
of  Bamham  Ulph  (which  parish  had  two 
rectors)  was,  with  the  concnrrence  of  the 
bishop,  conveyed  to  the  use  of  the  joint 
rectors  of  the  parish  as  a  site  for  a  school 
for  "the  edacation  of  poor  children  in 
the  principles  of  the  Christian  religion 
according  to  the  doctrine  nnd  discipline 
of  the  Church  of  England,"  to  bo  managed 
by  the  rectors  and  their  successors,  and 
to  be  united  to  the  National  Society  for 
Promoting  the  Education  of  the  Poor  in 
the  principles  of  the  Established  Church, 
and  to  be  conducted  in  conformity  with 
the  principles  of  that  institution. 

On  the  27th  of  February,  1851,  a  fur- 
ther  piece  of  the  glebe  was  conveyed  by 
the  then  joint  rectors,  of  whom  the  peti- 
tioner, the  Rev.  W.  Bates,  was  one,  to 
similai-  uses ;  a  large  subscription  was 
got  up  by  the  petitioner,  to  which  he 
contributed  largely,  and  new  schools  and 
school-houses  were  erected.  The  convey- 
ance was  made  under  the  powers  conferred 
by  the  6  A  7  Will.  4.  c.  70.  s.  3,  and  3  & 
4Vict.  c.  38.  88.  6,  7,8. 

In  1854  the  Bev.  G.  Haytcr  was  ap- 
pointed one  of  the  rectors,  and  as  such 
became  joint  trustee  with  Dr.  Bates. 

In  1854  the  active  duties  of  manage- 
ment of  the  schools  were  given  to  Mr. 
Haytcr  by  his  co-trustee,  and  the  schools 
were  managed  by  Mr.  Hayter  from  1856 
to  1870. 


After  the  passing  of  the  Education 
Act  of  1870,  a  dispute  arose  between  the 
trustees,  Mr.  Hayter  desiring  and  Dr. 
Bates  refusing  to  have  the  regulations 
contained  in  the  7th  section  of  that  Act 
permanently  introduced  into  the  regula- 
tions of  the  school,  in  order  to  obteun  an 
annual  Parliamentary  grant. 

In  Augfust,  1871,  the  boys'  schoolmaster 
left.  Mr.  Hayter  wished  to  appoint  a  cer- 
tificated schoolmaster.  Dr.  Bates  would 
not  consent  to  this,  and  consequently 
from  that  date  until  1873  the  school  was 
closed  for  want  of  a  master. 

In  November,  1871,  a  School  Board 
was  formed  for  the  parish. 

In  July,  1872,  an  application  was  made 
by  Mr.  Hayter  and  several  landowners 
of  the  parish  to  the  Charity  Commission- 
ers, praying  them  to  appoint  three  addi- 
tional trustees  of  the  schools. 

Dr.  Bates  opposed  the  application. 

On  the  let  of  April,  1873,  the  Commis- 
sioners made  an  order  appointing  Mr. 
Blyth,  who  was  chairman  of  the  School 
Board,  Mr.  Mitchell,  and  Mr.  Overman, 
to  be  additional  trustees,  in  conjunction 
with  Dr.  Bates  and  Mr.  Hayter.  All  the 
three  additional  trustees  were  members 
of  the  Church  of  England.  Dr.  Bates 
had  himself  named  Mr.  Mitchell  as  a 
proper  trustee. 

On  the  12th  of  April,  1873,  the  trus- 
tees,  Dr.  Bates  alone  opposing,  pttssed  a 
resolution  for  the  transfer  of  tiie  schools 
to  the  School  Board. 

In  July,  1873,  Dr.  Bates  presented  this 
petition  to  the  Master  of  the  Rolls,  pray- 
ing that  the  order  of  the  Charity  Com- 
missioners for  the  appointment  of  new 
trustees  might  be  discharged,  varied  or 
remitted  to  the  Board  for  re-considera- 
tion, with  such  declaration  in  relation 
thereto  as  to  the  Court  might  seem  meet. 

Mr.  Hayter  put  in  an  affidavit  stating 
that  he  had  been  most  anxioas  to  pre- 
serve the  Church  character  of  the  school, 
and  that  he  did  not  doubt  he  would 
have  been  able  to  have  done  so  if  Dr. 
Bates  had  consented  to  the  conscience 
clause  of  the  Act  of  1870  being  introduced 
into  the  regulations  of  the  school.  Mr. 
Blyth  put  in  an  affidavit  stating  that  he 
was  a  member  of  the  Church  of  England, 
and  would  hare  preferred  the  school  le- 
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maining  a  Church  of  England  school; 
and  abo  stating  his  belief  that  in  conse- 
quence of  Dr.  Bates's  refusal  to  introduce 
the  new  regulation  it  waa  impossible  to 
raise  sufficient  funds  by  voluntuy  sub- 
scription to  cany  on  the  school. 

Mr.  Mitchell  and  Mr.  Overman  deposed 
to  a  similar  effect. 

Sir  B.  Baggallay  and  Mr.  E.  0.  Batten, 
for  the  petitioner.  —  First,  we  contend 
that  as  this  was  a  contentious  case,  the 
jurisdiction  of  the  Commissioners  was 
altogether  excluded  by  the  5tb  section  of 
the  Act  of  1860,  23  &  24  Vict  c.  136. 
Lord  Bomilly,  in  the  case  of 

The  Hacknei/  Charities,  Be  NichoUs, 
4  De  Gex,  J.  &  S.  588;  s.  c.  34 
Law  J.  Rep.  (n.s.)  Chanc.  169, 
distinctly  held  that  this  was  the  effect  of 
the  section,  and  though  his  decision  was 
reversed  on  other  grounds  by  the  Lords 
Justices  on  appeal,  they  did  not  disap- 
prove of  his  view,  of  the  5th  section. 

Secondly.  Whatever  may  be  the  effect 
of  the  5th  section,  the  Charity  Commis- 
sioners had  no  jurisdiction  to  appointaddi- 
tional  trustees  in  this  case ;  (a)  because 
the  Charitable  Trusts  Acts  give  them  no 
such  power ;  (&)  because  under  the  Act 
6  and  7  Will.  4.  c  70.  s.  3,  and  4  and  5 
Vict.  c.  38.  Bs.  6,  7  and  10,  the  joint 
rectors  of  the  parish  for  the  time  being 
are  made  the  statutory  trustees.  They 
are  corporations  sole  and  have  a  perpetual 
existence.  There  is  therefore  no  neces- 
sity and  no  power  to  appoint  new  trustees. 

Thirdly.  If  any  order  could  have  been 
made,  this  order  was  necessarily  wrong, 
because  the  effeot  was  to  convert  a  Church 
of  England  School  into  an  undenomina- 
tional school,  and  therefore  contrary  to 
the  express  trusts  of  the  original  founder, 
and  the  Court  in  all  cases  observes  as  far 
as  possible  the  intention  of  the  original 
founder,  see 

The  Attomey-Oeneral  v.  Caitis  College, 
2  Keen  150 ;  s.  c.  6  Law  J.  Rep. 
(n.s.)  Chano.  282. 

Fourthly.  The  appointment  of  Mr. 
Blyth  at  least  was  improper  inasmuch  as 
he  was  chairman  of  the  School  Board,  and 
necessarily  pledged  to  transfer  the  schools 
to  the  School  Board. 

Mr.  Hemming,  for  the  Attorney-General, 
was  Dot  called  on. 


The  Masteb  of  the  Rolls. — ^I  will  not 
trouble  yon,  Mr.  Hemming,  in  this  case. 

This  is  an  appeal  firom  an  order  of  the 
Charity  Commissioners,  and  as  stated, 
and  1  m^  say  correctly  stated,  by  Sir 
Richard  Baggallay,  it  raiaes  some  ques- 
tions of  pabUc  interest  and  other  ques- 
tions which  I  may  say  appear  to  be  of 
private  interest  to  two  clei^ymen  who 
appear  to  have  quarrelled,  and  to  whom 
perhaps  a  portion  of  one  of  Virgil's  lines 
may  be  very  fairly  applied  when  he  re- 
ferred perhaps  to  persons  in  another  posi- 
tion as  regards  the  extent  of  animosity 
which  might  exist  amongst  celestials  or 
celestial  minds. 

As  regards  the  pnbUc  questions  I  have 
no  doubt  whatever,  and  had  I  entertained 
the  slightest,  I  should  certainly  have 
heard  Mr.  Hemming  and  taken  time  to 
consider.  The  public  questions  are  three. 
It  was  said  first,  that  this  order  which  is 
an  order  to  appoint  additional  trustees  of 
a  charity  ought  not  to  have  been  made, 
because  this  was  a  contentious  case,  and 
that  the  Charity  Commissioners  have  no 
jurisdiction  to  decide  contentious  cases. 
That  was  founded  on  the  5th  section  of 
the  Charitable  Trusts  Act,  1860,  and  I 
must  say  that  when  it  was  first  mentioned 
to  me,  not  being  familiar  with  the  authority 
to  which  Sir  Richard  Baggallay  referred 
me,  I  did  not  think  the  point  fcdrly  ar- 
guable. I  must,  however,  have  been  entirely 
mistaken,  because  I  find  that  a  dictum  of 
my  predecessor.  Lord  Romilly,  is  to  be 
found  in  the  books,  which  certoinly  is  to 
the  contrary  effect. 

Now  the  5th  section  is  to  this  purport— 
"  The  said  board  shall  not  exercise  the 
jurisdiction  hereby  vested  in  them  in  any 
case  which  by  reason  of  its  contentious 
character  or  of  any  special  questions  of 
law  or  of  feet  which  it  may  involve  or 
for  other  reasons  they  may  consider  more 
fit  to  be  adjudicated  on  by  any  of  the 
judicial  Courts."  The  meaning  of  that 
section  I  should  have  thought  to  be  plain 
and  obvious.  It  is  that  the  Charity  Com- 
missioners should  not  be  compelled  to  take 
upon  themselves  the  exercise  of  the  juris- 
diction conferred  by  this  Act  in  any  case 
in  which  they  considered  that  it  could  be 
so  much  better  dealt  with  by  a  judicial 
Court)  tbat  it  would  be  improper  fior  them 
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to  exercise  that  jnrisdiction.  I  Bhoald 
have  thought  the  terms  were  perfectly 
dear  and  plain.  It  was  not  that  they 
might  decline  the  jnrisdiction  altogether, 
it  was  not  any  case  in  which  they  might 
consider  they  ought  not  to  exercise  it 
that  wonld  hare  enabled  them  to  repadiate 
the  jnrisdiction — ^bnt  it  was  that  they 
might  decline  to  exercise  it  in  any  one  of 
the  cases  named,  or  for  other  reasons, 
meaning  for  special  reasons  of  the  same 
kind,  or  of  a  similar  kind.  Bat  if  the 
Charity  Commissioners  considered  they 
ought  to  exercise  jnrisdiction,  this  sec- 
tion, it  appears  to  me,  did  not  interfere 
with  it  at  all. 

I  am  bound  to  say  that  the  argnment 
must  be  treated  as  a  serious  one,  because  I 
find  that  in  the  case  of  the  Hackney  Cha- 
rities, Lord  Bomilly  appears  to  have  taken 
a  different  view  from  mine.  I  may  men- 
tion that  that  decision  itself  is  no  autho- 
rity, because  it  was  reversed  on  appeal,  and 
still  less,  therefore,  can  an  obiter  dictum  of 
the  Judge  who  decided  that  case  be  bind- 
ing upon  me ;  but  it  does  certainly  appear 
tome  that  the  view  taken  by  his  Lordship 
was  that  the  Charity  Commissioners  had 
no  jurisdiction  in  contentious  cases.  It 
is  not  necessary  to  read  the  passages 
which  have  been  already  read  by  Sir 
Richard  BaggaUay,  but  I  take  that  to  be 
the  &ir  description  of  the  views  enter- 
tained by  his  Lordship.  However,  not 
considering  mjrself  bound  by  that  dictum, 
feeling  myself  free  to  give  my  own  opinion 
as  to  the  construction  of  the  section,  I  am 
compelled  to  say  it  appears  to  me  so  plain 
and  BO  clear  that,  notwithstanding  that 
dictum,  I  do  not  feel  it  necessary  to  call 
npon  counsel  to  argue  on  the  other  side. 

The  second  objection  of  a  public 
character  was  this,  that  there  was  no 
joriBdiction  in  the  Charity  Commissioners 
to  appoint  additional  trustees.  There 
again  I  cannot  accede  to  the  argument. 
It  appears  to  me  clear  that  there  was. 
The  question  depends  on  two  sections  of 
the  first  Act,  the  Act  of  1853  (and  for 
tiiis  purpose  they  are  the  same),  sections 
28  and  32.  The  one  section  applies  where 
the  charity  has  an  income  below  a  certain 
pecuniary  amount  (that  was  varied,  and 
therefore  it  is  no  use  saying  what  the 
f^mount  was),  and  the  other  where  it 


exceeds  that  amount.  The  28th  section, 
so  far  as  is  material,  is  in  these  terms — 
"  Where  the  appointment  or  removal  of 
any  trustee  or  any  other  relief,  order  or 
direction  relating  to  any  charity,"  and  so 
forth,  "  shall  be  considered  desirable,  then 
the  Court  of  Chancery  may  "  in  substance 
do  it  in  chambers  instead  of  by  informa- 
tion, and  the  32nd  section  gives  the  same 
power  in  the  same  general  terms  to  the 
CJounty  Court  when  the  income  falls 
below  the  specified  sum.  All  these 
powers  are  by  the  Act  of  1860  transferred 
to  the  Charity  Commissioners. 

It  is  not  disputed  that  even  independ- 
ently of  the  Trustee  Act,  the  Court  of 
Chancery  on  information  filed  has  juris- 
diction to  appoint  additional  trustees  of  a 
charity ;  and  it  is  not  disputed  that  there 
was  also  statutory  jurisdiction  in  express 
terms,  and  for  this  purpose,  conferred 
upon  the  Court  of  Chancery  by  the  Trustee 
Act  of  1850,  section  32.  Well,  that  being 
so,  the  jnrisdiction  of  the  Court  of  Chan- 
cery is  clear,  and  consequently,  it  appears 
to  me  the  jurisdiction  of  the  Charity 
Commissioners  is  equally  clear. 

Then  it  is  said,  and  this  is  the  third 
objection  on  general  grounds,  that  even 
assuming  the  Court  had  jurisdiction,  it 
could  not  exercise  the  jurisdiction  in  the 
case  of  the  trustees  of  a  Church  of  Eng- 
land school,  when  the  efiect  of  the  exercise 
might  be  that  the  new  tmstees,  either 
alone  or  in  combination  with  one  of  the 
existing  trustees,  might  take  advantage, 
or  use  the  powers  given  to  them  by  the 
Elementary  Education  Act,  by  which  the 
school  could  be  handed  over  to  a  School 
Board.  All  I  can  say  is  that  that  is  no 
restriction  on  the  exercise  of  the  jurisdic- 
tion. It  might  or  might  not  make  the 
Court  very  careful  in  exercising  it ;  but 
the  mere  fact  that  the  Legislature  has 
decided  that  a  certain  majority  of  the 
trustees,  two-thirds  in  number,  shall  in 
effect  to  a  certain  extent  change  the 
objects  of  the  charity,  by  allowing  scholars 
not  professing  the  religions  opinions  of 
the  Church  of  England  to  attend  a  Church 
school,  or  what  was  formerly  a  Church 
school,  is  not  a  reason  why  additional 
trustees  should  not  be  now  appointed. 
As  I  said  before,  if  there  is  such  a  thing 
in  contemplation,  the  only  effect  it  appears 
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to  me  it  shonld  hare  wonld  be  to  make 
the  Coart  appointing  very  carefal  in  ita 
selection,  and  very  carefal  in  inquiring 
whether  it  is  necessary  that  there  shonld 
be  additional  trustees. 

The  only  other  objection  of  -what  I  may 
call  a  pnblic  character  is  this  :  It  was  said, 
"  At  sU  events  yon  cannot  exercise  this 
power  aa  regards  aChnrch  school,  because 
the  46th  section  of  the  Act  of  1863  con- 
tains restrictions  which  prevent  your 
appointing  trustees  who  might  use  the 
powers  of  the  Elementary  Education  Act 
to  the  prejudice  or  supposed  prejudice  of 
the  Church  of  England."  It  appears  to 
me  that  that  is  not  the  meaning  of  the 
4Gth  section.  The  46th  section  is  this — 
"  Nothing  herein  contained  shall  diminish 
or  detract  from  any  right  or  privilege 
which  by  any  rule  or  practice  of  the 
Court  of  Chancery  or  by  construction  of 
law  now  subsists  for  the  preference  of  the 
exclusive  or  general  benefit  of  the  Church 
of  England,  or  the  members  of  the  same 
Church,  in  settling  any  scheme  for  the 
regulation  of  a  charity  or  in  the  appoint- 
ment or  removal  of  trustees,  or  generally 
in  the  application  or  management  of  any 
charity."  Now  I  agree  that  that  section 
would  have  prevented  the  Court  frova. 
appointing  any  but  Church  of  England 
trustees.  I  think  it  would  be  almost  im- 
possible to  read  that  section,  knowing 
what  the  practice  of  the  Court  of  Chan- 
cery was  as  regards  the  appointment  of 
trustees  for  Church  charities,  to  say  that 
the  Court  would  have  been  authorised  to 
appoint  any  but  members  of  the  Church 
of  England  as  trustees  of  this  charity, 
which  was  certainly  undoubtedly  and 
indisputably  a  Church  charity,  and  to  that 
extent  I  should  have  been  disposed  to  say 
if  the  facts  which  I  was  told  by  mistake, 
turned  out  to  be  true,  that  one  of  the 
trustees  was  not  a  member  of  the  Church 
of  England,  there  wonld  have  been  a  fatal 
objection  to  the  appointment.  However, 
it  turned  out  that  was  a  mistake,  and  as  I 
said  before  it  docs  not  appear  to  me  that 
there  is  any  other  right  or  privilege 
reserved  to  the  Church  of  England  by 
this  section  except  that  which  I  have 
mentioned. 

This  being  so  it  appears  to  me  that  all 
the  public  objections,  all  the  objections 


which  could  be  of  any  possible  validity,  so 
far  as  this  case  is  concerned  as  governing 
other  cases  are  clear,  and  do  not  cause,  in 
my  mind  at  all  events,  any  feeling  of  doubt 
or  besiUktion. 

I  now  come  to  what  I  will  call  the  private 
objections,  which  certainly  are  of  a  some- 
what difierent  character,  not  quite  so  easy 
to  deal  with,  but  as  it  appears  to  me  can  be 
disposed  of  without  my  expressing  any 
very  decided  opinion  on  any  one  of  them. 

It  is  said  that  assuming  there  is  juris- 
diction, still  the  Charily  Commissioners 
have  not  exercised  a  wise  discretion  in 
exercising  it  at  all,  that  is  one  objection  ; 
or  secondly,  in  exercising  it  by  the  selec- 
tion of  the  particular  three  persons  they 
have  selected.  Now  the  first  observation 
I  have  to  make  on  that  is,  that  this  is  an 
appeal  and  a  statutory  appeal.  What  the 
difference  may  be  between  a  statutory 
appeal  and  a  re-hearing,  it  is  not  necessary 
to  define ;  but  undoubtedly  there  is  some 
and  not  an  immaterial  difference,  not 
being  to  the  advantage  of  the  appellant,  in 
a  statutory  appeal.  The  second  consider- 
ation is  this,  that  it  has  been  laid  down  as 
a  general  rule  by  Courts  of  Appeal,  and 
considered  so  good  a  TvUe  by  many  that  the 
House  of  Lords  actually  inserted  it  in  the 
Judicatare  Bill  before  it  was  sent  down  to 
the  House  of  Commons,  that  in  cases  where 
a  decision  depended  on  the  personal  dis- 
cretion of  a  Judge,  no  appeal  should  be 
allowed  at  all.  That  is  the  general  rule, 
that  is  as  I  understand  it  as  the  law  now 
stands,  not  without  exception.  That  en- 
actment not  having  passed  or  not  being 
in  force,  I  think  there  is  an  exception,  I 
think  there  may  be  a  case  of  miscarriage 
so  palpable  and  so  gross  that  even  in  a 
statutory  appeal,  the  Appellate  Court 
would  be  justified  in  reversing  the  order 
on  account  of  the  mistake  or  miscarriage 
of  the  Court  below  even  as  to  the  exercise 
of  the  discretion  ;  but  I  think  there  must 
be  an  exceedingly  strong  case  made  out 
in  order  to  induce  the  Court  of  Appeal  so 
to  interfere,  and  I  do  not  think  thei"e  is 
any  such  a  cose  made  out  upon  the  present 
occasion. 

Now  the  first  objection  is — that  the 
Charity  Commissioners  ought  not  to  have 
appointed  any  additional  trustees. 

The  facts  are  these.     There  are  twq 


Digitized  by 


Google 


Vot  43.] 


HIGHAELMAS  1873  to  MIOHAELMAS  1874 


845 


cLeigpaen,  ihe  Bot.  Dr.  Bates  and  the 
Bev.  Goodenongli  Hayter.  They  are  the 
joint  Bectors  of  a  paiish.  In  tlua  parish 
there  is  a  Church  school,  which  was 
fonnded  a  great  many  years  ago,  and  to  the 
fonndation  of  which  Dr.  Bates  contributed 
in  the  most  efficient  manner,  both  by  his 
personal  exertions  and  the  expenditure 
of  his  money.  He  therefore  considered 
himself,  and  in  my  opinion  had  a  light  to 
consider  himself,  to  some  extent  as  one  of 
the  founders  of  the  school.  This  school, 
however,  had  been  for  between  sixteen 
and  seventeen  years  managed,  controlled 
and  maintained,  that  is,  in  the  sense  of 
obtaining  subscriptions  and  incurring 
pecnniary  liabilities  by  the  other  rector, 
tiie  Bev.  Mr.  Hayter,  and,  on  the  whole, 
he  seems  to  have  managed  it  pretfy  well. 
There  were  a  boys'  school  and  a  gfirls' 
school,  and  he  seems  to  have  actually 
managed  the  schools  and  appointed 
masters,  although,  of  course,  nominally 
tiie  assent  of  Dr.  Bates  was  required. 

In  Angost,  1870,  the  master  of  the 
boys'  school  left.  At  that  time  there  was 
no  School  Board  in  the  parish,  although 
there  was  no  donbt  some  intention  on  tiao 
part  of  some  of  the  inhabitants  of  electing 
one.  For  some  reason  or  other,  which 
I  prefer  not  to  inquire  into,  the  two 
rectors  cannot  ag^ree  in  nominating  a  new 
schoolmaster.  Dr.  Bates  does  not  think 
fit  to  entrust  Mr.  Hayter  with  that  office, 
which  he  had  so  well  performed  for  six- 
teen years,  the  management  of  the  school, 
and  rather  than  concur  with  him,  or 
rather  than  let  him  appoint  alone  a 
schoolmaster,  he  preferred  that  the  poor 
children  of  the  parish  should  go  with- 
out  education.  Mr.  Hayter,  on  the 
other  hand,  rather  than  agree  to  appoint 
a  clergyman  who  seems  to  have  been  duly 
qualified,  and  who  was  proposed  by  Dr. 
Bates,  also  determined  that  it  was  better 
that  the  schools  should  be  shut  up, 
and,  between  the  two,  these  unfortunate 
children  were  left  entirely  deprived  of 
education  for  two  or  three  years. 

Now  I  must  say  this  is  a  lamentable 
state  of  things.  It  is  not  for  me  to  say 
which  was  primarily  or  which  was 
secondarily  censurable  of  these  two 
clergymen.  I  think  it  must  be  obvious 
to  everyone  that  they  were  both  in  some 
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degree  censurable.  Either  party,  by 
abating  his  extreme  pretensions,  could 
have  sJIowed  the  schools  to  remain  open 
and  these  poor  children  to  receive  the 
inestimable  blessing  of  a  good  and  sound 
education.  However,  both  parties  pre- 
ferred to  stand  on  their  extreme  righte, 
and  the  result  was  that  the  whole  of  this 
charity,  so  fiir  as  the  boys  were  concerned, 
came  to  nothing.  The  children  were 
uneducated,  and  then  application  is  made 
to  the  Charity  Commissioners  to  appoint 
new  trustees. 

What  could  the  Charity  Commissioners 
do  ?  It  is,  at  least,  very  doubtful  whether 
they  could  have  removed  these  clergymen, 
they  being  ex  officio  trustees  of  the  charity, 
so  doubtful,  that  I  think  no  lawyer  (and 
these  Charity  Commissioners  are  lawyers) 
would  have  thought  of  exercising  such  a 
jurisdiction.  The  only  course  open  to 
them  was  to  appoint  at  least  three  who 
should  outvote  these  two,  and  who 
would  appoint  a  schoolmd,ster  if  necessary 
or  do  any  other  act  which  might  be 
required  for  educating  the  poor  children 
of  the  parish.  Therefore,  so  far  as  regards 
the  expediency  of  exercising  their  dis- 
cretionary power  of  appointing  additional 
trustees,  I  have  no  doubt  that  they  well 
exercised  their  discretion. 

The  next  point  is  this — were  the  three 
gentlemen  whom  they  did  appoint  so 
entirely  objectionable,  so  g^ssly  and 
clearly  unfit,  that  I  should  be  justified 
in  saying  the  order  appointing  them 
should  be  discharged  ?  Now  I  will  con- 
sider who  they  were,  and  how  they  came 
to  be  appointed.  It  seems  that  there  was 
in  November  of  the  same  year  a  School 
Board  elected.  In  consequence,  as  some 
say,  of  the  quarrels  in  the  parish  between 
the  clergymen,  and  in  consequence,  as 
others  say,  of  the  conduct  of  one  or  both 
of  the  clergymen,  the  witnesses  assert 
that  it  was  impossible,  in  their  opinion, 
to  get  up  sufficient  subscriptions  to  con- 
tinue the  school  on  its  old  footing ;  and 
they  state,  they  being  gentlemen  of  posi- 
tion and  respectability,  that  in  their 
opinion  the  best  thing  to  be  done  was  to 
transfer  the  school  to  the  School  Board. 
Mr.  Hayter  was  of  the  same  opinion.  Dr. 
Bates  had,  and  I  do  not  say,  either  un- 
naturally or  improperly,  very  strong  con- 
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scientdons  objoctions  to  ancli  a  proceeding, 
because  it  deprived  the  school  of  that 
special  or  denominational  character  as 
regards  religious  teaching,  which  he,  in 
common  with  nwny  others,  thinks  abso- 
lutely essential  to  a  sound  education. 

That  being  the  state  of  matters,  the 
chief  landowners  in  the  parish,  beginning, 
I  see,  with  Lord  Leicester,  eighteen  in 
number,  send  a  memorial  to  the  Charify 
Commissioners,  and  ask  them  to  appoint 
additional  trustees.  Dr.  Bates,  with  the 
assistance  of  a  brother,  formerly  a  member 
of  the  Chancery  Bar,  who  acted  for  him, 
opposed  the  appointment.  The  Charity 
Commissioners  were  fully  informed  of 
what  was  going  on  ;  they  were  told  that 
one  party  desired  that  the  school  should 
be  transferred  to  or  placed  under  the 
management  of  the  School  Board,  and 
that  the  other  party  opposed  it.  They 
knew  that  Mr.  Blyth,  one  of  the  three 
persons  proposed,  was  the  Chairman  of 
the  School  Board.  As  regards  the  others, 
they  were  a  Mr.  Overman,  and  a  gentle- 
man, also  a  clergyman,  of  the  name  of 
Kearslake.  I  do  not  find  that  any  specific 
objection  was  made  to  Mr.  Orermaii ;  in 
fact,  none  is  alleged  now,  except  the 
belief  of  Dr.  Bates,  which  appears  to  be 
ill-founded,  for  it  is  positively  denied  on 
oath  by  Mr.  Overman,  that  he  was  in 
any  way  pledged  to  the  transfer,  or  was 
even  inclined  to  the  transfer,  and  a 
similar  belief  as  regards  Mr.  Mitchell,  a 
third  person  who  was  actually  nominated, 
but  not  then  proposed.  As  regards  the 
position  of  Mr.  Overman  and  Mr.  Mitchell, 
I  may  say,  once  for  all,  that  they  have 
put  in  an  affidavit  in  which  they  say  not 
only  are  they  members,  and  as  they  say 
attached  members  of  the  Church  of 
England,  but  they  were  desirous  that 
their  school  should  remain  a  denomina- 
tional school.  They  further  say  that  if 
their  wishes  alone  had  been  consulted, 
they  never  would  have  consented  to  the 
transfer  of  the  school  to  the  School  Board, 
but  they  felt  that  under  the  circum- 
stances in  which  the  parish  was  placed 
it  was  impossible  to  carry  on  the  school 
in  that  way ;  and,  therefore,  though  with 
reluctance,  they,  acceded  to  the  transfer. 
So  much  for  their  being  pledged  before- 
hand to  any  such  course. 


Now  what  do  the  Charity  Commis. 
sioners  do?  Mr.  Bates,  acting  for  the 
Rev.  Dr.  Bates,  objected  to  the  Rev.  Mr. 
Kearslake,  although  a  clergyman  of  the 
Church  of  England ;  he  said  he  was  a 
nephew  of  Mr.  Blyth,  and  would  do 
whatever  Mr.  Blyth  wished.  The  Chw^ity 
Commissioners  said,  "  Very  well,  we  are 
going  to  nominate  Mr.  Blyth,  who  is  a 
partisan  on  one  side ;  we  think  of  nomi- 
nating Mr.  Overman,  who  is  not  a  partiaan 
at  all ;  will  you  nominate  a  partisan  on 
your  side,  so  that  we  will  nominate  a 
partisan  on  each  side,  and  an  indifferent 
person  ?"  Mr.  Bates  accepts  the  ofier, 
and  nominates  Mr.  Mitchell,  and  the 
Charity  Commissioners  appoint  Mr.  'iSit- 
chell.  That  is,  they  take  Mr.  Blyth,  who 
wishes  for  the  transfer,  Mr.  Mitchell,  who 
is  the  nominee  of  the  Rector,  Dr.  Bates, 
who  opposes  the  transfer,  and  Mr.  Overw 
man,  who  is  simply  a  memorialist,  who 
has  taken  no  part  in  the  matter,  and 
says  he  wUl  not  pledge  himself  either 
way. 

Is  this  such  a  gross  and  improper 
appointment  that  this  Court  can  set  it 
aside  P  How  does  it  then  happen  that 
Dr.  Bates  objects  to  the  nomination  of 
Mr.  Mitchell  that  he  had  made  himself?. 
Because  Mr.  Mitchell,  under  the  circum- 
stances I  have  mentioned,  however 
strongly  he  felt  regarding  the  preference 
to  be  given  to  denominational  education, 
felt  still  more  strongly  the  necessity  of 
some  education  of  the  poor  children,  and 
therefore  voted  against  Dr.  Bates  on  the 
question  of  transfer  which  has  induced 
Dr.  Bates  to  believe,  contrary  to  the  feet, 
that  Mr.  Mitchell  had  been  aU  through  an 
enemy  in  disguise,  and  that  he  was 
throughout  pledged  to  the  transfer,  and 
had  obtained  the  nomination  of  Mr. 
Bates,  acting  for  Dr.  Bates,  under  false 
pretences.  All  this,  as  I  said  before,  is 
utterly  denied,  and  on  the  evidence  before 
me,  it  appears  to  me  clear  that  the  Charity 
Commissioners  wished  to  act  most  feirly 
and  impartially  in  the  matter.  Neithra* 
Mr.  Blyth  nor  Mr.  Mitchell  were  in  any 
sense  pledged ;  they  bad  not  done  more 
than  express  tm  opinion.  Mr.  Blytii 
was  well  known  to  be  in  favour  of  the 
transfer.  Mr.  Mitchell,  as  far  as  the 
Charity  Commissioners  were  concerned, 
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I  eqnsUj  well  known  to  be  opposed  to 
the  transfer.  As  I  said  before,  Mr.  Over- 
man was  impartial.  ,  As  regards  the 
rectors,  they  were  one  and  one ;  and  con- 
aiBqaentlj  the  Charity  Commissioners,  in 
appointing  three  additional  trustees,  got 
a  board  of  fire,  two  of  whom  were  ap- 
parently of  one  opinion,  two  of  another, 
and  the  fifth  nentral,  and  the  Board  so 
constituted  has,  under  the  special  cir- 
cumstances stated  in  the  afS.davit,  decided 
tJiat  the  best  thing  to  be  done  is  that  the 
school  shall  be  transferred  to  the  School 
Board. 

Now  I  must  say — ^without  pledging 
m3r8elf  to  this,  that  I  should  hare  ap- 
pointed all  three  of  these  gfentlemen, 
which  I  do  not  think  at  all  necessary  to 
consider  in  any  way — that  I  am  clearly  of 
opinion  that  there  has  been  no  such  gross 
miscarriage,  no  such  utter  want  of  exer- 
cise of  discretion  as  ought  to  induce  a 
Court  of  Appeal  to  interfere  in  the  matter. 
Under  these  circumstances,  considering 
that  all  the  objections  have  fiuled  in  my 
opinion,  I  must  dismiss  this  petition,  and, 
of  course,  the  costs  must  follow  the  result. 

SolidtMS— Ueasre.  Warry,  Robins  &  Burgess,  for 
plaintiff;  Messrs.  RaTen  te  Bradley,  for  de- 
fendant. 


In  re  BOW'S  BSTATB. 


Maldts,  V.C. 

1873. 

Deo.  12. 

1874. 

Jan.  16. 

Wm — Construction — "  Survivor  "  read 
"  Other"— Lands  Olattses  Act,  1845— 
Tenant  in  Tail — Payment  out  of  Court 
mihovU  Disentailing  Deed. 

A  testator  devised  freeholds  in  moieties 
to  the  use  of  A.  and  B.  respectively  for  life, 
with  remainder  to  the  use  of  their  respective 
children  equally  as  tenants  m  common  in 
taQ,  and  in  default  of  issue  of  either  A.  or 
B.,  then  to  the  same  uses  in  favour  of 
the  "  survivor  of  them "  and  her  issue  as 
thereinbefore  declared  concerning  their 
original  shares;  remainders  over.  A. 
died  leaving  a  chUd,  who  thereupon  became 
tenant  in  taU  of  A.'s  moiety.  Subsequently 
B.  died  without  issue : — ^Held,  tJiat  A.'s 


child  then  became  tenant  in  tail  of  B.'s 
moiety,  "  survivor  "  being  read  "  oilier." 

Fund  in  Court  exceeding  400Z.  paid  to 
tenant  in  tail  without  a  disentailing  deed 
having  been  executed. 

William  Bow,  by  his  will  dat«d  tiie 
22nd  of  April,  1828,  devised  certain  free- 
holds to  the  use  of  John  T.  W.  Pitcher 
for  life,  with  renminder  as  to  one  nndi* 
vided  fourth  part  thereof  in  respect  of  each 
of  them  the  testator's  daughter,  Charlotte 
Pitcher,  and  his  granddaughter,  Eliza 
Pitcher,  and  his  two  natural  daughters, 
Margaret  A.  W.  Pitcher  and  Harriet  W. 
Mercer,  to  the  use  of  trustees  upon  trust 
to  pay  the  income  of  the  said  premises  to 
the  said  Charlotte  Pitcher,  Eliza  Pitcher, 
Margaret  A.  W.  Pitcher  and  Harriet  W. 
Mercer  in  equal  shares  for  their  respective 
separate  use.  And  from  and  after  the 
decease  of  any  one  or  more  of  them,  then 
as  to  one  undivided  fourth  part  of  the 
said  premises  in  respect  of  each  of  them 
who  should  so  die,  to  the  use  of  the  child 
or  children  of  each  of  them  so  dying 
equally,  if  more  than  one,  as  tenants  in 
common  in  taU,  with  a  clause  of  ac« 
cruer  on  the  death  of  any  children  with- 
out issue  to  the  surviving  children  as 
tonants  in  common  in  tiul.  "  And  in 
default  of  such  issue  then  as  to  the  share 
or  shares  of  such  of  them,  the  said  Char- 
lotto  Piteher,  Eliza  Piteher,  Margaret 
A.  W.  Piteher  and  Harriet  W.  Mercer, 
whose  issue  should  so  £eu1,  to  such  uses 
upon  such  trusts  for  the  benefit  of  the 
survivors  and  survivor  of  them  as  tonants 
in  common,  and  their  and  her  respective 
issue,  as  were  thereinbefore  directed  and 
declared  touching  their  original  sh^ire  and 
shares,"  with  an  ultimate  limitation  to 
the  testator's  right  heirs  in  fee.  By  a 
codicil,  dated  the  5th  of  December,  1831, 
the  testator  revoked  the  estato  in  re- 
mainder, limited  hj  his  will  after  the 
death  of  John  T.  W .  Pitoher,  as  to  the 
two-fourths  limited  to  the  said  Charlotto 
Pitoher  and  Eliza  Piteher  and  their  issue, 
and  directed  his  trustees  to  stand  pos- 
sessed of  such  two-fourths,  firom  and  after 
the  death  of  the  said  John  T.  W.  Piteher, 
in  trust  for  the  said  Margaret  A.  W. 
Pitcher  and  Harriet  W.  Mercer  for  their 
lives  and  for  their  children  and  other 
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issao  after  their  deaths,  in  like  manner 
as  in  his  said  will  was  expressed  con- 
coming  the  two-fourths  thereby  devised 
to  or  in  trust  for  them  in  the  events 
aforesaid. 

The  testator  died  in  1832, 

In  the  year  1846,  the  Wilts,  Somerset 
and  Weymouth  Railway  Company  en- 
tered into  an  agreement  with  John  T.  W. 
Pitcher,  the  tenant  for  life,  for  the  pur- 
chase of  certain  lands  forming  part  of  the 
freeholds  subject  to  the  uses  of  the  said 
will  and  codicil,  and  the  lands  so  agreed 
to  be  purchased  were  subsequently  con- 
veyed to  the  company  by  the  tenant  for 
life.  The  purchase  money  was  duly  as- 
sessed by  two  surveyors  at  8801.,  and  was 
paid  into  Court  and  invested  in  8761. 
consols.  The  dividends  were  ^aid  to 
John  T.  W.  Pitcher  during  his  life. 

John  T.  W.  Pitcher   died  in  August, 

1866.  Harriet  W.  Mercer  married  in 
1838,  survived  her  husband,  and  died  in 

1867,  having  had  one  child  only,  the 
petitioner,  John  J.  Mercer,  who  attained 
twenty-one  in  September,  1862. 

Under  an  order  of  Malins,  V.C,  dated 
the  19th  of  July,  1867,  the  sum  of  438i. 
consols,  being  one  moiety  of  the  8761., 
consols  was  sold,  and  the  proceeds,  after 
deducting  succession  duty,  were  paid  to 
the  petitioner,  and  the  other  moiety  was 
carried  to  the  account  of  Margaret  A.  W. 
Pitcher,  and  the  income  thereof  was  paid 
to  her  during  her  life. 

Margaret  A.  W.  Pitcher  survived  Har- 
riet W.  Mercer,  and  died  on  the  18th  of 
January,  1878,  without  having  married. 
The  petitioner  then  claimed  to  be  entitled 
as  tenant  in  tail  in  possession  to  such 
last-mentioned  moiety,  and  presented  this 
petition  for  payment  out  to  him  accord- 
ingly. 

The  following  questions  arose :  First, 
whether  the  petitioner  was  entitled  to 
this  moiety  as  tenant  in  tail  in  possession, 
and  secondly,  whether  the  fund  could  bo 
paid  out  to  the  petitioner  without  his  ex- 
ecuting a  disentailing  deed. 

Mr.  E.  S.  Ford,  for  the  petitioner, 
upon  the  first  point^  submitted  that  Mar- 
garet A.  W.  Pitcher  having  died  without 
issue,  the  petitioner  was  entitled  to  her 
share  as  tenant  in  tail  in  possession, 
and  that  the  word  "  survivor "  in  the 


gift  over  in  the  will  should   be   read 
«  other  "— 

Badger  v.  Oregory,  Law  Rep.  8  Bq. 

78; 
In  re  AmolcCs  TnuU,  39  Law    J. 
Rep.  (n.s.)  Chanc.  875 ;  s.  c.  Law 
Rep.  10  Eq.  252 ; 
Watte  V.  LUtlewood,  42  Law  J.  Rep. 
(n.s.)  Chanc.  216 ;  s.  c.  Law  Rep. 
8  Chanc.  App.  70. 
Malins,  V.C,  said  he  was  satisfied  that 
in  this  case   "  survivor  "  must  be  read 
"  other." 

Mr.  Ford,  then,  upon  the  second  point 
submitted  that  the  fund  might  be  paid 
out  without  the  execution  of  a  disentails 
ing  deed — 

Morgan's  CJuincery,  4th  ed.  p.  37, 
and  cases  there  cited. 

[Mauns,  V.C,  thought  he  had  made 
msOT  orders  for  payment  of  money  out 
of  Court  to  a  tenant  in  tail  without  re- 
quiring a  disentailing  deed.] 
In 
J»  re  The  SmUh  Eastern  BaUioay 
Company,  80  Beav.  215 ;  s.  c.  30 
Law  J.  Rep.   (n.s.)  Chanc.   602 
(Lord  Romilly,  M.R.)  ; 
Be  Eolden,  1  Hem.  &  M.  445  (Wood 

V.C); 
Be  Holden'a  Estate,  10  Jurist,  N.S. 

308  (Stuart,  V.C.)  ; 
Be    WaUon,  10  Junst,  N.S.  1,011 
(L.JJ.); 
and 

NoUey  v.  'Palmer,  Law  Rep.  1  Eq. 
241  (Kindersley,  V.C), 
a  disentailing  deed  was  not  required. 
But  in 

In  re  Butler's  WHi,  Law  Rep.  16  Eq. 
479, 
the  Lord  Chancellor  (Selbome),  sitting 
for  the  Master  of  the  Rolls,  required  a  dis- 
entailing deed  to  be  executed.  He  be- 
lieved that  the  Master  of  the  Rolls  had 
followed  that  decision. 

Mr.  H.  A.  Oiffard,  for  the  railway  com- 
pany, referred  to — 

Oodefroi  ^  Shortt  on  BaiUoay  Com- 
panies,  p.  216, 
and  cases  there  cited. 

Malins,  V.C,  sud  that  if  the  Lord 
Chancellor,  sitting  for  the  Master  of  the 
Rolls,  and  the  present  Master  of  the  Rolls 
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had  decided  the  other  way,  it  would  be 
disrespeotfol  on  his  part  to  decide  that 
the  monej  could  be  paid  oat  without  a 
disentailing  deed.  The  point  had  better 
be  mentioned  to  the  Lords  Justices. 

The  point  was  accordingly  mentioned 
to  the  Lord  Chancellor  (Selbome),  and 
Lords  Justices  sitting  together,  who  re- 
fused then  to  decide  the  question,  bat 
gave  the  petitioner  leave  to  bring  on  the 
petition  before  the  full  Court  as  an 
original  petition,  subject  to  the  Vice- 
Chancellor's  opinion. 

The  result  of  this  application  haying 
been  mentioned  to  Malins,  V.C.,  his 
Honour  said  that  until  he  was  over- 
roled,  he  should  always  follow  the  rule 
as  laid  down  in  Be  Watson  (ubi  supra),  and 
the  other  cases  cited  in  Darnell's  Chancery 
Practice,  5th  ed.  p.  1656,  as  the  practice 
was  a  convenient  one.  The  order  must 
therefore  be  as  prayed  :  costs  according 
to  the  Act. 

Solidtois— Messrs.  Warry,  Bobins  and  Barges, 
agents  for  Messrs.  Watts,  Yeoril,  for  petitioner; 
Messrs.  Young,  Maples  tc  Co.,  for  the  company. 


L,  M.B.-| 
374.        ^ 
1. 26.     J 


PALMES  V.  JOKES. 


Jessbl,  M.B. 
1874. 
Jan. 

Executor  of  Executor — Original  Exectt- 
tor  insolvent — Breach  of  IS-ust  by  Original 
Ezeeator — Costs, 

An  executor  died  insolvent,  having  mis' 
applied  tlie  assets.  An  administration  suit 
hoeing  been  instituted  against  his  executors, 
who  had  received  part  of  the  testator's  estate, 
they  duly  accomded  for  what  they  had  re- 
eeived: — ^Held,  thai  they  were  entiUed  to 
the  costs  of  accounts  against  tliemsehes,  hut 
not  to  costs  of  accounts  against  the  estate  of 
the  insohent  executor,  md  that  as  to  otJier 
costs  of  suit,  being  parties  in  both  capacities, 
they  should  have  half  the  costs. 

Mary  Palmer  died  in  1863,  having  by 
will  appointed  W.  J.  Palmer  her  execu- 
tor. W.  J.  Palmer  applied  part  of  the 
«rtate  to  his  own  purposes. 

W.  J.  Palmer  died  in  1864,  having  ap- 
pointed E.  Jones  and  B>.  Luokes  his  exe- 
cutors. 


This  suit  was  subsequently  institnted 
againat  the  executors  of  W.  J.  Palmer 
and  his  widow  and  residuary  legatee 
for  the  administration  of  the  estate  of 
Mary  Palmer. 

The  usual  administration  decree  was 
made  with  the  usual  direction  for  an 
account  of  what  W.  J.  Palmer  had  re- 
ceived in  respect  of  Mary  Palmer's  estate, 
and  in  case  the  defendants  did  not  admit 
assets  of  W.  J.  Palmer,  then  for  adminis- 
tration of  W.  J.  Palmer's  estate. 

The  estate  of  W.  J.  Palmer  proved  in- 
solvent, and  on  this  being  discovered  the 
accounts  were  not  further  prosecuted 
against  it. 

It  appearing  that  the  defendants  had  re- 
ceived part  of  the  estate  of  Mary  Palmer, 
the  accounts  were  prosecuted  against  them 
in  respect  of  what  they  had  received. 

The  defendants  duly  accounted  for  and 
submitted  to  pay  into  Court  aU  that  they 
had  received  or  were  liable  to  account  for. 

The  case  now  came  before  the  Court  on 
farther  consideration;  the  only  question 
raised  was,  whether  the  defendants  were 
entitled  to  costs. 

Mr.  Southgate  and  Mr.  W.  W.  KarslaJce, 
for  the  plaintiff,  contended  that  the  de- 
fendants as  representing  an  insolvent 
executor  who  had  committed  breaches 
of  trust  were  not  entitled  to  any  costs. 

Mr.  Fry  and  Mr.  Bevir,  for  the  defend- 
ants, the  executors,  contended  that  they 
were  entitled  to  full  costs. 

Thb  Master  of  the  Bolls  said  that 
the  defendants  were  entitled  to  BO  much 
of  the  costs  as  were  incurred  in  taking 
the  accounts  against  themselves,  and  not 
to  any  of  the  costs  incurred  in  taking  ac- 
counts against  the  estate  of  the  insolvent. 
As  to  costs  of  appearance  and  other  costs  of 
suit,  they  were  parties  in  two  capacities : 
first,  as  representatives  of  W.  J.  Palmer, 
the  insolvent  executor,  who  had  com- 
mitted breaches  of  trust;  secondly,  as 
legal  personal  representatives  of  the  origi- 
ns teistator,  and  as  such  having  received 
part  of  his  estate.  They  were  not  entitled 
to  costs  in  the  first  capacity  but  only  in 
the  second ;  and  in  the  absence  of  any 
precedent  on  the  subject  he  would  give 
them  half  such  costs. 

[Decree— That  the  defendants,  the  exe- 
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cntors,  shoiild  hare  the  costa  as  between 
solicitor  and  client  of  taking  the  accoants 
against  themselves  and  no  costs  of  the 
accoants  directed  gainst  the  testator, 
W.  J.  Palmer;  that  they  should  have 
half  the  other  costs  of  suit  (including 
any  costs,  charges  and  expenses  properly 
incurred  in  the  suit)  as  between  solicitor 
and  client.  The  defendants  having  after 
decree  severed  in  their  defence  there 
would  be  but  one  set  of  costs.] 

Solicitors — Messrs.  Bridges,  Sawtell  &  Co.,  agents 
for  Mr.  Watkins,  Bristol,  for  plaintiflF;  Messrs. 
Westall,  Boberts  &  Co.,  agents  for  Mr.  F.  H. 
Adams,  Upton  Bishop,  and  Mr.  Fortune,  agent 
for  Messrs.  Minett  &  Son,  Boss,  for  defendants. 


Selbornb,  L.O. 

Mbllish,  L.J.  n  . 

1878  f     Ex  parte  ED\TiSiDS. 

'      Dec.  5. 

Church  Discipline  Act  (3^4  Viet.  c.  86), 
».  3 — Gommission  of  Enquiry — Fitness  of 
Promoter — Prohibition. 

Whether  it  is  competent  to  the  bishcp  to 
refitse  to  entertain  an  application  for  a  com- 
mission of  enquiry  under  section  8  of  the 
Act  8^4  Vict.  c.  86,  made  by  any  person 
whatever,  qucere. 

But  at  least  it  ia  in  his  discretion  to 
issue  such  commission  when  he  h^s  been 
applied  to  for  that  purpose. 

Therefore  an  application  by  the  accused 
person  for  a  prohibition  restraining  the 
issuing  of  the  commission  until  objections 
to  the  fitness  of  the  promoter  should  be  de- 
termined was  refused  as  unfoimded  and 
frivolous. 

This  was  an  ex  parte  application  by  the 
Rev.  John  Edwards,  Vicar  of  Prestbnry,  iu 
Gloucestershire,  for  a  prohibition  directed 
to  the  Bishop  of  Gloucester  and  Bristol, 
the  Venerable  Sir  George  Prevost,  and 
other  commissioners  appointed  by  the 
bishop,  and  to  Mr.  Combe,  the  promoter, 
to  restrain  farther  proceedings  under  a 
commission  issued  by  the  bishop  for  the 
purpose  of  making  enquiry  mto  the 
grounds  of  certain  charges  made  against 
uie  vicar  until  certain  objections  lai^  by 


Mr.  Edwards  to  the  fitness  of  the  pro- 
moter should  have  been  determined. 

The  facts  were  as  follows :  Certain 
charges  had  been  made  by  Mr.  Combo 
against  Mr.  Edwards  that  he  had  been 
guilty  of  illegal  practices  in  the  services 
of  his  church,  and  the  bishop  had  been 
applied  to  to  issue  a  commission  under  the 
8rd  section  of  the  Church  Discipline  Act 
(3  &  4  Vict.  c.  86),  which  enacts—"  That 
in  every  case  of  any  clerk  in  holy  orders 
of  the  United  Church  of  Engltmd  and 
Ireland  who  may  be  charged  with  any 
offence  against  the  laws  ecclesiastical  .  . 
.  .  it  sh^  be  lawful  for  the  bishop  of  the 
diocese  within  which  the  offence  is  alleged 
or  reported  to  have  been  committed,  on 
the  application  of  any  party  complaining 
thereof,  or  if  he  shall  think  fit  of  his  own 
mere  motion,  to  issue  a  commission  under 
his  hand  and  seal  to  five  persons,  of  whom 
one  shall  be  his  vicar-general  or  an  arch- 
deacon, or  rural  dean  within  the  diocese, 
for  the  purpose  of  making  enquiry  as  to 
the  grounds  of  such  charge  or  report. 
Provided  always  that  notice  of  the  inten- 
tion to  issue  such  commission  under  the 
hand  of  the  bishop  containing  an  intima- 
tion of  the  nature  of  the  offence,  together 
with  the  names,  addition  and  residence  of 
the  party  on  whose  application  or  motion 
such  commission  shall  be  about  to  issue, 
shall  be  sent  by  the  bishop  to  the  party- 
accused  fourteen  days  at  least  before  saoh 
commission  shall  issue." 

Against  the  issuing  of  this  commission 
a  caveat  had  been  entered  by  Mr.  Edwards 
on  the  26th  of  May,  1878.  On  the  7th 
of  November,  1873,  notice  of  the  bishop's 
intention  was  given  to  him,  and  on  the 
28th  he  was  served  with  notice  that  the 
commission  had  been  issued,  and  that 
the  oommissioners  would  hold  a  sitting 
on  the  8th  of  December. 

On  the  4th  of  December  Mr.  Edwards 
made  his  application  ex  parte  for  a  pro- 
hibition before  Bacon,  V.C.  The  appli- 
cation was  made  to  the  Court  of  Chancery 
because,  it  not  being  term  time,  it  could 
not  be  made  to  the  Court  of  Queen's 
Bench. 

The  Vice-Ohancellor  declined  to  make 
any  order,  and  Mr.  Edwards  now  implied 
to  the  full  Court  by  way  of  appeal  trom 
bis  Honour's  decision. 
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Br,  Stephent  and  Mr.  PhUlimore,  for 
the  iqipellant. — The  application  is  made 
on  the  anthoriiy  of 

Ex  parte  Bateman,  89  Law  J.  Bep. 

(n.s.)  Chanc.  383 ;  b.  c.  Law  Bep. 

9  Eq.  660, 
in  which  case  it  was  held  that  when  the 
Conrts  of  Common  Law  were  not  sitting 
the  Conrt  of  Chancery  would,  upon  an  ea 
parte  application,  grant  a  writ  of  pro- 
hibition, and  the  same  case  decides  that 
the  order  will  be  made  absolute  in  the 
firet  instanoe. 

The  object  of  the  proviso  requiring 
notice  of  the  intention  to  issue  the  com- 
mission with  an  intimation  of  the  nature 
of  the  offence,  and  the  name,  addition  and 
residence  of  the  party  on  whose  applica- 
tion the  commission  is  about  to  issue  to 
be  sent  to  the  accused  fourteen  days  be- 
fore the  commission  shall  issue,  was  to 
enable  the  accused  to  make  enquiries 
into  the  fitness  of  the  promoter  ;  and 
although  the  bishop  has  a  discretion  to 
issue  the  commission  on  his  own  mere 
motion,  yet,  if  he  does  so  on  the  applica- 
tion of  a  promoter,  it  is  open  to  the 
aocnsed  to  object  to  the  fihiess  of  the 
promoter. 
ThOT  refisrred  to— 
Martin  y.  Ma^skonoehie,  86  Law  J. 

Bep.  (n.s.)  Eccles.  25 ;  s.  c.  Law 

Bep.  2  Ad.  &  £.  116 ; 
Elphinstone  y.  Purehaa,  39  Law  J. 

Bep.  (n.s.)  Eccles.  28 ;  s.  c.  Law 

Bep.  8  Ad.  &  E.  66 ; 
The   Queen    y.    The    Archbishop    of 

Canterbury  (Denison's  Oase),  6  E. 

&  B.  546 ;  8.  c.  25  Law  J.  Bep. 

(N.8.)  Q.B.  346 ; 
2%«    Queen   y.    The  Archbishop  of 

Oanterbury  (Poole's  Case),  1  E.  & 

E.  545  ;  B.  c.  28  Law  J.  Bep.  (n.s.) 

Q.B.  154. 

The  Lobd  Cbancellob. — This  applica- 
tion is,  in  my  opinion,  not  only  quite 
unfounded,  but  absolutely  frivolous.  The 
statute  which  has  been  referred  to  im- 
poses on  the  bishop  the  duty  of  issuing 
in  what  he  considers  a  proper  case  a 
commission  and  enquiry,  and  enacts  that 
(in  the  words  of  the  3rd  section)  "it 
shall  be  lawfnl  "  for  him  to  do  so  either 
"on  the  application  of  any  party  com- 


plaining, or,  if  he  shall  think  fit,  of  his 
own  mere  motion," 

In  my  mind  there  is  a  serions  doabt 
whether  it  would  be  competent  to  the 
bishop  to  reflise  to  entertain  an  applica- 
tion under  that  section  made  by  any  per- 
son whatever.  But  at  least  it  is  in  his 
discretion  to  issue  a  commission  when 
he  has  been  applied  to  for  that  purpose. 

The  present  application  asks  the  Court 
to  resteiin  the  bishop  from  doing  that 
which  the  statute  says  he  may  or  ought 
to  do,  on  the  ground  that  he  is  not  domg 
something  else  which  the  statute  neither 
directiy  nor  indirectly  makes  it  his  duty 
to  do. 

The  object  is  to  enter  into  a  prelimi- 
nary enquiry  as  to  issuing  the  commis- 
sion, and  it  has  always  appeared  to  me 
that  proceedings  under  the  Church  Dis- 
cipline Act  are  sufliciently  onerous  both 
on  the  promoter  and  on  the  accused, 
entailing  upon  them  a  double  enquiry, 
to  which,  if  this  application  were  acceded 
to,  would  now  be  added  a  third  enquiry, 
hearing  and  receiving  evidence  as  to  the 
status  of  the  promoter. 

I  consider  this  application  Myolons, 
and  it  must  be  refused. 

Mellish,  L.J. — I  am  entirely  of  the 
same  opinion.  The  question  is  exclusively 
one  of  the  construction  of  the  statute. 
There  is  nothing  extraordinary  or  un- 
usual in  the  first  proceeding  m  a  snit 
being  ex  parte. 

Assuming  that,  on  the  construction  of 
the  section  in  question,  the  bishop  has 
a  discretion  whether  he  wiU  issue  the 
commission  or  not  on  account  of  the 
character  or  position  of  the  promoter, — 
which  is  by  no  means  certain,  for  the 
words  "it  shall  be  lawfnl"  have  under 
some  circumstances  been  held  to  be  com- 
pulsory— he  may,  at  all  events,  act  either 
on  his  own  mere  motion  or  on  the  appli- 
cation of  any  other  person ;  and  there  is 
nothing  in  the  Act  to  suggest  that  the 
accused  person  is  to  be  heard  on  the 
question  whether  or  not  the  promoter  is 
a  proper  person  to  apply  for  a  commission 
of  enquiry.  The  proviso  in  the  section, 
which  has  been  much  relied  on  in  the 
argnment,  is  that  the  accused  is  to  have 
fourteen  days'  notice  of  the  name  and 
description  of  the  promoter.    That  pro- 
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viso,  in  my  opinion,  is  for  the  purpose  of 
enabling  the  aocosed  when  before  the 
commission  at  a  subsequent  stage  to 
raise  any  objections  as  to  the  status  or 
character  or  motives  of  the  promoter. 
It  is  quite  right  that  he  should  have 
such  notice  for  that  purpose,  but  I  quite 
agree  with  the  Lord  Chancellor  that  the 
application  must  be  refused. 


Solicitors— Messrs.  Brooks,  Tanner  &  Co.,  for  the 
applicant. 


} 


TALBOT  V.  TALBOT. 


Jessel,  M.E. 

1874. 

Feb.  9. 

Next  Friend — Death — New  Next  Friend 
intervening — Change  of  Solicitors, 

On  thedeath  of  the  next  friend  of  an  infant 
plaintiff  whose  father  and  mother  were  dead, 
the  truant's  paternal  wusle,  by  his  solicitors 
(who  were  not  the  solicitors  of  the  plaintiff 
on  the  record),  obtained  an  order  of  course 
appointing  them  solicitors  of  the  plaintiff  in 
tlis  suit,  and  another  appointing  the  uncle 
next  friend.  On  motion  by  the  former  so- 
licitors of  the  plaintiff  to  discharge  these 
orders, — Held,  that  they  were  properly 
oblainiid,  and  motion  dismised  with  costs. 

In  August,  1869,  A.  C.  Talbot,  an 
infant  tenant  for  life  of  the  Aston  estate, 
then  ten  years  old,  instituted  this  suit  as 
plaintiff  by  Mrs.  Talbot,  widow,  his 
mother,  as  his  next  firiend,  against  his 
two  younger  brothers — successively  ten. 
ant  for  life  and  tenant  in  tail  in  remainder 
— and  the  trustees,  to  obtain  a  scheme  for 
maintenance  and  a  receiver  of  the  rents. 

Messrs.  Frere  &  Co.  acted  as  solicitors 
for  the  plaintiff  while  his  mother,  the 
next  friend,  lived. 

The  &ther,  by  his  will,  had  appointed 
his  widow  testamentary  guardian  of  the 
children ;  she,  by  her  •mil,  had  purported 
to  appoint  the  Earl  of  Shrewsbury  the 
plaintiff's  cousin,  and  Mr.  Frere  guardians 
of  the  plaintiff  and  other  children. 


The  Earl  had  been  appointed  guardian 
ad  litem  of  the  in£ajit  defendants. 

On  the  1st  of  January,  1874,  the 
plaintiff's  mother  and  next  friend  died. 

On  the  7th  of  January,  1874,  on  the 
petition  of  the  plaintiff,  by  Harvey 
Talbot,  his  paternal  uncle,  as  next  friend^ 
alleging  that  the  plaintiff  was  desirous  of 
changing  his  solicitors,  an  order  was 
made  appointing  Messrs.  Nicholson  6t 
Herbert  his  solicitors  in  place  of  Messrs. 
Frere  &  Co. 

On  the  same  day  another  order  was 
made  appointing  Harvey  Talbot  the 
infant's  next  friend  in  the  suit  in  plaoe 
of  his  deceased  mother.  Both  these 
orders  were  obtained  as  of  course  with- 
out any  evidence. 

An  application  was  now  made  by  motion, 
expressed  to  be  ou  the  part  of  the  plain- 
tiff, by  Mr.  Frere,  one  of  the  partners  in 
the  firm  of  Frere  &  Co.,  to  discharge  the 
orders  of  the  7th  of  January,  1874,  and 
to  appoint  the  Earl  of  Shrewsbury  next 
friend  in  the  suit ;  and,  if  necessary  for 
that  purpose,  to  discharge  the  order  by 
which  the  Earl  had  been  appointed 
guardian  ad  litem  of  the  in&nt  defendants. 
The  infant  plaintiff  was  fifteen.  It  was 
stated  that  he  wished  Mr.  H.  Talbot  to 
act  as  his  next  friend.  The  appointment 
was  supported  by  the  paternal  grand&ther 
of  the  plaintiff  and  the  majority  of  his 
other  relatives. 

Mr.  H.  Talbot  was  tenant  for  life  in 
remainder  in  case  he  should  survive  the 
plaintiff  and  his  two  younger  brothers, 
and  they  should  die  wi^out  issue. 

Mr.  Fry  and  Mr.  Montague  Oookson,  for 
the  motion. — ^The  orders  of  the  7th  of 
January  were  irregular.  The  proper 
person  to  apply  for  the  appointment  of  a 
new  next  friend  is  the  solicitor  for  the 
plaintiff  on  the  record — Daniel's  Chancery 
Practice,  5th  ed.,  p.  75,  and  a  new  next 
friend  cannot  be  appointed  without  an 
affidavit  of  his  being  a  fit  person,  and  of  his 
having  no  interest  conflicting  with  that 
of  the  plaintiff — 

Harrison  v.  Harrison,  5  Beav.  130. 

[The  Master  of  the  Eolls. — That 
case  does  not  apply.  It  was  a  case  of 
removal  of  an  existing  next  friend.  The 
Master  of  the  EoUs  in  that  case  seems  to 
have  thought  that,  having  got  a  good  next 
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fnend,  he  oneht  not  to  let  him  go  with- 
ont  being  satisfied  that  the  next  mend  to 
be  Bubstitated  was  a  proper  person.] 

In  this  case  Mr.  H.  Talbot,  as  tenant 
for  life  in  remainder,  had  a  conflicting 
interest ;  they  also  contended  that  he 
was  an  nnfit  person. 

Mr.  Colqulumn,  for  Lord  Shrewsbniy, 
sabmitted  to  act  in  the  matter  as  the 
Conrt  shonld  direct. 

Mr.  Southgaie  and  Mr.  Kekeufich,  for 
Mr.  H.  Talbot,  were  not  called  on. 

Thb  Mastee  or  thb  Bolls. — ^When 
the  mother  and  next  friend  of  the  plaintiff 
had  died  the  paternal  relatives  were  the 
proper  persons  to  be  consolted,  ^ir- 
ticnWly  the  paternal  grandiiEi.ther.  The 
patenud  uncle  and  paternal  aunt  and  all 
the  paternal  relatives  are  unanimous  in  ap- 
proving Mr.  Hervey  Talbot,  the  paternal 
uncle,  as  the  proper  person  to  be  the 
next  friend.  He  accepts  the  office  and 
takes  the  proper  steps  authorising  his 
solicitor  to  become  sohcitor  to  the  plain- 
tiff in  the  cause.  The  solicitor  takes  the 
proper  course,  obtains  an  order  of  course, 
to  change  solicitors,  and  another  order 
i^pointing  Mr.  H.  Talbot  to  be  next 
friend.  An  objection  is  taken  that  this 
Older  is  irregnlar,  because  made  without 
an  affidavit  of  fitness  of  the  next  friend ; 
there  is  no  authority  cited  for  this,  and  I 
have  ascertained,  bvi>ersonal  inquiiyof  the 
Chief  Clerk,  that  it  is  not  the  practice  in 
the  office  to  require  such  an  affidavit. 

Then  anotlier  objection  is  made  that 
Mr.  H.  Talbot  is  uiffit,  but  I  consider  the 
evidence  insufficient  to  support  the  charge. 
No  doubt  Mr.  Hervey  Talbot  has  a  life 
interest  in  remainder,  but  there  are  three 
persons  before  him — one  at  least  an  infant 
tenant  in  tail — and  I  do  not  see  that  his 
interest  in  any  way  need  conflict  with  his 
duty. 

The  motion  will  be   dismissed  with 

OOStB. 


SolidtoTS — ttestta.^  Fnie  &  Co.,  for  plaintiff; 
Hessn.  Farkiii  &  Pagden,  for  d^endant; 
Mwan.  Nieholflon  &  Co.,  for  Mr.  H.  Talbot. 


New  Saans,  43.— Chahc. 


Jessel,  M.B.  1 

1874.        >7»  re  MOWLEu  (on  in/ani), 
March  3.    J 

Posthumous  Ohild — Intermediate  Bentt. 

A  testator  devised  land  to  the  first  son 
of  J.  M,  in  tail  male,  and  after  making 
other  dispositions  he  gave  the  reaidite  of  hti 
property  to  trustees  upon  certain  trusts, 
J.  M.  had  no  son  at  the  death  of  the 
testator,  but  one  voas  iom  ahaui  four 
months  afterwards.  The  trustees  of  the 
residue  received  the  intermediate  rents: — 
Held,  that  these  rents  f<mned  part  of  the 
residue  of  the  testator's  estate,  the  infant 
son  being  only  entitled  to  the  rents  fixtm  hie 
birth. 

John  Mowlem,  the  testator  in  this 
matter,  devised  all  his  freehold  lands  at 
Swanage  to  certain  trustees  to  the  use  of 
the  first  and  every  other  son  of  his 
nephew,  Joseph  Mowlem,  severally  and 
sucoesaively,  according  to  their  respective 
seniorities  of  age  and  priority  of  birth  in 
tail  male,  and  in  de&ult  of  such  issue,  to 
the  use  of  certain  other  persons  for  life 
and  in  tail,  with  an  ultimate  limitation  to 
the  use  of  his  own  heirs ;  and  after  TnaVittg 
other  dispositions  the  testator  devised  aU 
the  residae  of  his  real  and  personal  estate 
to  the  same  trustees  upon  trust  for  certain 
persons. 

The  testator  died  on  the  6th  of  .'March, 
1868,  and  on  the  6th  of  July  following 
the  first  son  of  Joseph  Mowlem  was  bom. 
As  a  matter  of  fact  ihe  rents  of  the  testa- 
tor's estate  at  Swanage  were  received  by 
the  trustees  of  his  will  for  some  time 
after  his  death,  but  on  the  1st  of  M^uxsh, 
1870,  a  guardian  was  appointed  to  the 
in&nt,  and  on  the  21st  of  February,  1873, 
an  order  was  by  consent  made  "  In  the 
matter  of  the  infant "  that  the  tmstees 
should  account  for  the  rents  received  by 
them.  They  brought  in  an  account  ao- 
cordinslyof  all  received  after  the  birth  of 
the  in&nt,  and  this  summons  was  then 
taken  out  to  charge  them  with  the  rents 
from  the  death  of  the  testator.  There 
appeared  to  have  been  some  idea  amongst 
the  parties  in  chambers  that  the  current 
rente  were  apportionable,  but  this  was 
admitted  on  all  hands  in  Court  to  be 
erroneous,  and  it  was  conceded  that  all 
2Z 
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the  rents  were  to  be  considered  as  vesting 
on  the  first  day  on  which  they  respectively 
becamepayable. 

Mr.  Fry  and  Mr,  Bodwell,  for  the  infant^ 
contended  that  an  in&nt  en  ventre  sa  mere 
was  to  be  considered  as  bom  for  the  pur- 
pose of  taking  a  benefit,  and  referred  to 
the  recent  case  of 

Fearce  v.  GarringUm,  42  Law  J.  Rep. 
(n.8.)  Chano.  516,  900 ;  s.  c.  Law 
Eep.  8  Chanc.  969  (July,  1878)  ; 
and  cited 

Biuihards  y.  Tticharda,  John.  754 ;  s.  c. 
29  Law  J.  Rep.  (n.s.)  Chanc.  836 
(1860), 
and  proposed  to  read  some  remarks  con. 
tained  in  the  judgment  in  the  same  cass 
in  the  report  in  the  Jurist  (vol.  6,  N.S. 
p.  1145),  but  the  Master  of  the  Rolls  held 
that  they  could  not  be  read  as  they  were 
not  in  the  authorised  report,  addine 
that  Vice-chancellor  Wood  often  altered 
his  judgments  considerably  in  the  reports, 
and  thus  retracted,  on  maturer  considera- 
tion, anything  he  had  hastily  said  in 
Court. 

Li  the  course  of  the  argument  also,  the 
Master  of  the  Rolls  called  attention  to 
the  &ct  that  under  the  old  law  when  an 
uncle  might  inherit,  as  qualified  heir  of  his 
deceased  nephew,  Uving  the  fether  of  such 
nephew,  and  be  subsequently  ousted  by 
the  birth  of  another  son  of  such  father, 
such  nearer  heir  was  only  entitled  to  the 
rents  and  profits  of  the  land  ttom  his  birth, 
and  not  for  the  previous  nine  months. 

Mr.  Smthgate  and  Mr.  E.  8.  Ford,  for 
{he  trustees,  were  not  called  upon. 

The  Master  of  the  Rolls. — I  think, 
as  the  yice-Chancellor  Wood  said  in  the 
case  cited  {Bdchards  v.  BioJutrds,  u,bi 
svfra)  respecting  the  rule,  that  children 
conceived  are  considered  as  bom,  "  This 
cannot  be  so  for  all  purposes ;  otherwise 
no  question  as  to  intermediate  rents  could 
ever  have  arisen,  and  it  is  difficult  to  see 
how  the  right  of  entry  and  distress  could 
relate  back  to  a  time  anterior  to  the 
birtii "  (John.  p.  764). 

Of  course,  1  assume  that  these  rents 
accrued  due  before  the  child  was  bom, 
and  if  so,  the  right  to  the  rents  on  the 
part  of  the  child  only  arose  at  the  time 
of  its  birth.    If  there  wore  no  devise  in 


this  case  these  rents  must  have  belonged 
to  the  heir,  who  must  have  made  an 
entry.  But  there  was  a  devise,  and  that 
devise  passed  the  legal  estate  to  these 
trustees,  and  they  entered  and  received 
rents  due  before  the  birth  of  the  infant. 
They  are,  therefore,  trustees  of  these 
rente  for  the  ultimate  devisees  of  the 
residue. 


Solicitors — ^Messrs.  Bolton  &  Bobins,  for  the 
infant;  Messrs.  Hedges  &  Brandrstb,  for  the 
trustees. 


1 


be  tee  ttke  chshio&i.  co. 
(luiitbd). 


Jessel,  M.B. 

1874 

Jan.  29 

Feb.  26, 

Companies  Act,  1862  (25  §■  26  Vict.  e. 
89),  «.  Ill  — BcoOamd— Witness— Ore- 
diior. 

When,  a  vninese  «n  Scotland,  summoned 
under  s.  127  of  the  Oonypanies  Act,  1862, 
oljects  to  be  examined,  the  proper  cowrse  it 
fo  move  the  Court  of  Chancery  in  England 
that  he  he  ordered  to  attend  for  examina- 
tion before  the  sheriff  of  his  county,  at  hie 
own  expense. 

A  creditor  of  a  company  may  he  swn- 
moned  to  ascertain  whether  the  company 
has  an  alleged  counter-claim  eigemui  him. 

Li  the  winding-up  of  the  Tjim  Chemical 
Company  (Limited),  the  hquidator  de- 
sired to  examine  two  gentlemen  residing 
in  Renfrewshire,  in  Scotland,  and  sum- 
moned them  to  appear  before  the  sheriff 
of  that  county  accordingly.  They  at> 
tended,  but  objected  to  be  exanuaed, 
whereupon 

Mr.  JRomer  applied  on  the  29tih  of 
January  for  leave  to  serve  them  out  of 
the  jurisdiction  with  notice  of  motion  fbr 
the  26th  of  Februaiy,  that  they  might 
be  ordered  to  attend,  at  their  own  ex- 
pense,, before  the  sheriff  of  Renfirewshire, 
to  be  examined.  He  sabmitted  that  it 
would  be  proper  to  proceed  under  section 
127  in  the  same  manner  aa  under  sec- 
tion 115. 

Section  127  is  in  the  following  words — 
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"  The  Conrt  may  direct  the  examina- 
tion in  Scotland  of  any  person  for  the 
time  being  in  Scotland,  whether  a  con- 
tribntoiy  of  the  company  or  not,  in  re- 
gard to  the  estate,  dealings  or  affairs  of 
any  company  in  the  coarse  of  being 
wound  np,  or  in  regard  to  the  estate, 
dealings  or  afiairs  of  any  person  being  a 
contribatory  to  the  company,  so  &r  as 
the  company  may  be  interested  therein 
by  reason  of  his  being  snch  contribatory ; 
and  the  order  or  commission  to  take  such 
examination  shall  be  directed  to  the 
sheriffs  of  the  connty  in  which  the  per- 
son to  be  examined  is  residing,  or  hap- 
pens to  be  for  the  time ;  and  the  sheriff 
shall  Eiunmon  such  person  to  appear  be- 
Sore  him,  at  a  time  and  place  to  be  speci- 
fied in  the  summons,  for  examination 
upon  oath  as  a  witness  or  as  a  haver, 
and  to  prodnce  any  books,  papers,  deeds 
or  docoments  called  for,  which  may  be  in 
his  possession  or  power ;  and  the  sheriff 
may  take  such  examination  either  orally 
or  upon  written  interrogatories,  and  shall 
report  the  same  in  writing  in  the  osoal 
form  to  the  Gonrt,  and  shall  transmit 
with  snch  report  the  books,  papers,  deeds 
or  doonmento  produced,  if  the  originals 
thereof  are  required,  and  specified  by  the 
order  or  otherwise,  such  copies  thereof, 
or  extracts  therefrom,  authenticated  by 
the  sheriff,  as  may  be  neoessaiy ;  and  in 
caae  any  person  so  summoned  mis  to  ap- 
pear at  the  time  and  place  specified,  or, 
appearing,  refuses  to  he  examined  or  to 
make  the  production  required,  the  sheriff 
shall  proceed  against  such  person  as  a 
'witness  or  haver  duly  cited,  and  £Euling 
to  appear,  or  refusing  to  give  evidence 
or  make  production,  may  be  proceeded 
against  by  the  law  of  Scotland ;  and  the 
sheriff  shall  be  entitled  to  such  and  the 
like  fees,  and  the  witness  shall  be  entitled 
to  snch  and  the  like  allowances,  as  sherifis, 
when  acting  as  commissioners  under  ap- 
pointment from  the  Court  of  Session, 
and  as  witnesses  and  havers  are  entitled 
to  in  ihe  like  case,  according  to  the  law 
and  practice  of  Scotland.  If  any  objec- 
tion ia  stated  to  the  sheriff  by  the  wit- 
ness, either  on  the  groond  of  ms  incom- 
petency as  a  witness  or  as  to  the  prodnc- 
iion  required  to  be  made,  or  on  any  other 
ground  whatever,  the  sheriff  may,  if  he 


thinks  fit,  report  snch  objection  to  the 
Court,  and  suspend  the  examination  of 
such  witness  until  such  objection  has 
been  disposed  of  by  the  Court." 

The  Master  of  the  Bolls  gave  th9 
leave,  and  on  the  26th  of  February  the 
motion  was  niade,  when  it  appeared  that 
the  company  had  given  credit  to  a  firm 
of  Anderson  &  Son  to  a  large  amount ; 
and  the  liquidator  alleged  that  such 
credit  was'  given  by  reason  of  certain 
false  representations  made  by  the  Com- 
mercial Bank  of  Scotland,  in  answer  to 
enquiries  made  by  the  Tyne  Chemical 
Company.  Anderson  &  Son  had  become_ 
banlanpt,  and  the  company  had  sustained 
a  severe  loss  by  giving  them  credit.  One  of 
the  witnesses  summoned  was  the  manager 
of  the  bank,  and  the  object  of  the  enquiry 
was  to  ascertain  what  were  the  exact 
statements  made  by  the  bank,  and  whe- 
ther Anderson  &  Son  were  not  at  the 
time  insolvent,  to  the  knowledge  of  the 
bank.  The  manager  was  called  on  to 
produce  the  ledgers  oontfuning  the  ac- 
counts of  Anderson  &  Son  for  two  years. 

The  objections  raised  by  the  manager 
were  that  these  enquiries  were  not  within 
the  terms  of  the  order,  which  followed 
the  words  of  the  127th  section,  and  that 
the  bank  were  creditors  of  the  company 
in  respect  of  some  bills  on  which  Ander- 
son &  Son  were  also  liable,  so  that  the 
company  would  be  examining  its  own 
creditor. 

Mr.  Ghitiy  and  Mr.  Bomer,  for  the 
company,  cited 

Olement's  Case,  Law  Rep.   13    Eq. 
179  (N.)  (1868). 

Mr.  Roxburgh  and  Mr.  Bush,  for  the 
witnesses,  cited 

Be  Accidental  and  Marine  Insurance 

Corporation,    MercaiCs    Case,    37 

Law  J.   Sep.  (n.s.)   Chanc.   56 ; 

s.  c.  Law  Bep.  5  £q.  22  (1867), 

as  shewing  that  a  creditor  was  not  liable 

to  be  examined. 

Mr.  Chitty  replied. 

The  Masteb  of  the  Bolls  said  that 
the  objection  that  the  matters  about 
which  discoveiy  was  sought  were  not 
within  the  words  of  the  127th  section, 
amounted  to  saying  that  they  did  not 
relate  to  the  affairs  of  the  company.    But 
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the  respondent's  coonsel  mnst  try  to 
persuade  some  other  tribunal  that  that 
was  so.  On  the  second  objection,  it  was 
unnecessaiT  to  discuss  Mereati'»  Case 
(vii  swpra),  as  here  there  were  other 
matters  besides  the  debt  to  which  the 
examination  was  directed.  The  order 
asked  for  most  be  made. 


Soliciton — Messrs.  Linklaters,  Eackvood  tt  Ad- 
dison, agents  for  Messrs.  Hojrle  &  Co.,  New- 
castle-upon-Tyne, for  applicants ;  Mr.  S.  B. 
Hoyle,  agent  for  Messrs.  Hoyle  &  Co.,  for  re- 
spondents. 


} 


W1L80H  V.  raOBNBUBT. 


Maliss,  V.O. 

1874 

Not.  14. 

PraeUce— 'Production  of  BoowmenU — 
Forgery — Comparison  of  Writings — Plain- 
tiff's Bight  to  Production  of  Documents, 
however  numerous — Common  Law  Pro- 
cedure Act,  1854,  «.  27. 

The  plaintiff,  in  su^ort  of  an  alleged 
gift  to  her  hy  a  testator,  relied  on  a  writing 
in  her  possession  purporting  to  have  been 
signed  hy  him.  The  defendamt,  however, 
disputed  the  genuineness  of  the  document, 
and  charged  the  plaintiff  with  forgery.  The 
defendant  having  made  the  luual  affidavit 
of  doawments,  the  plaintiff  obtained  an 
order  in  chambers  that  the  defendant 
should  make  a  further  affidavit  setting 
forth  aXl  cheques  m  his  possession  draton  hy 
the  testator  during  a  period  of  nine  years, 
covering  the  date  of  the  alleged  gift.  The 
defendant  then  by  his  further  affidamt  of 
documents  set  forth  and  consented  to  pro- 
duce certain  cheques  bearing  the  testator's 
undoubted  signature,  but  declined  to  set 
forth  or  produce  others,  which  he  alleged 
were  forged.  Upon  a  further  summons  to 
Compel  the  defendant  to  set  forth  and  pro- 
duce the  latter  cheques, — ^Held,  that  the 
plaintiff's  general  right  to  the  production  of 
all  documents  relating  to  the  matters  in 
question  in  the  suit  ought  not  to  be  extended 
to  the  production  of  all  documents  signed 
by  the  testator,  however  numerous,  and  that 
consequently,  on  technical  grounds,  the  ap- 
plication must  be  refused,  the  Court  at  the 
same  tima  intimating   its   opinion    that, 


having  regard  to  the  charges  against  the 
plaintiff,  the  defendant  ought,  in  fairness, 
to  have  acceded  to  the  appUcaOon. 

In  a  suit  involving  a  question  of  dis- 
puted handwriting  the  hearing  of  a  sum- 
mons  for  production  of  documents  is  not  the 
proper  stage  for  ordering  the  production  of 
icriiings  for  pwposes  of  comparison,  inas- 
much as  by  Vie  Common  Law  Procedure 
Act,  1854,  s.  27,  dispvled  writings  may  be 
compared  only  with  writings  "proved  to 
the  satisfaction  of  the  Judge  to  be  genuine," 
and  this  proof  can  only  be  furnished  at  the 


Adjourned  summons. 

The  bill  was  filed  for  the  purpose  of 
establishing  a  claim  by  the  plaintiff,  Mary 
Ann  Wilson,  who  had  formerly  been 
housekeeper  to  David  Thombury,  the 
testator  m  the  cause,  to  a  house  aU^ed 
to  have  been  given  to  her  by  him  in  his 
lifetime.  The  plaintiff,  in  support  of  her 
claim,  relied  on  a  mutilated  memorandum 
of  gift  purporting  to  have  been  signed 
hy  the  testator.  The  defendant,  D.  F. 
l^ombury,  the  testator's  son  and  devisee, 
however,  resisted  the  claim,  on  the  ground 
that  this  document,  and  also  others  pro- 
duced by  the  plaintiff  as  having  been 
signed  by  the  testator,  did  not  bear  his 
usual  signature,  and  were,  in  fact,  for- 
geries. 

The  defendant  having  made  the  usual 
affidavit  of  documents,  the  plaintiff  ob- 
tained an  order  in  chambers  that  the 
defendant  should  make  a  further  affidavit 
setting  forth  all  cheques  in  his  possession 
drawn  by  the  testator  between  the  years 
1861  and  1870,  the  period  covering  the 
date  of  the  alleged  gift.  The  defendant 
then  by  his  fiirther  affidavit  of  documents 
set  forth  and  consented  to  produce  certain 
cheques  drawn  by  the  testator  during  this 
period,  and  beanng  his  undoubted  sig- 
nature, but  refused  to  set  forth  or  pro- 
duce certain  other  cheques  in  his  posses- 
sion purporting  to  have  been  drawn  by 
the  testator,  alleging  that  the  signatures 
to  them  were  forgeries,  and  he  relied 
upon  evidence  to  that  effect  given  by  Mr. 
Netherclifb,  an  expert  in  handwriting. 
The  plaintiff  thereupon  took  out  a  further 
summons  to  compel  the  defendant  to  set 
forth  and  produce  these  latter  cheques. 
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Mr.  CotUm  and  Mr.  D.  Qardmer,  for 
the  plamtiff. — ^We  aro  here  on  a  ques- 
tion of  discoTery.  These  cheques  hav- 
ing been  put  in  evidence  in  the  suit, 
ought  to  oe  prodaced.  It  may  turn 
ont  that  they  mvoor  the  plaintiff's  case, 
and  that  only  those  cheques  have  been 
prodaced  tvhich  support  the  defendant's 
case.  It  is  only  just  that  the  plaintiff, 
who  has  been  charged  with  forgery  and 
perjury,  should  have  an  opportunity  of 
refuting  those  charges  by  nuking  a  com- 
parison of  the  genuine  signatures  of  the 
testator  trith  those  which  are  disputed. 
The  right  of  making  this  comparison  is, 
in  fact,  given  by  the  Common  Law  Fro- 
cednre  Act,  1854,  s.  27,  and  28  &  29  Vict. 
c.  18.  B.  8  (1).  Tb^  also  cited  14  &  15 
Vict,  c.  99.  s.  6. 

Mr.  Olatge  and  Mr.  Hemming,  for  the 
defendant. — The  mere  feet  that  evidence 
has  been  adduced  to  prove  that  these 
cheques  are  forgeries  does  not  entitle  the 
plaintiff  to  their  production — 

Lord  V.  Oolvin,  5  De  Gez,  M.  &  Q. 
47 ;   8.  0.  2  Drew.  205 ;  s.  c.  23 
Law  J.  Rop.  (n.s.)  Chanc.  469. 
We  ought  not  to  be  asked  to  disclose  our 
evidence  on  an  affidavit  of  documents. 
.  The  cheques  already  produced  are  amply 
sufficient  to  enable  the  plaintiff  to  ascertain 
the  genuineness  of  the  documents  in  her 
possession.     She  cannot  compel  the  pro- 
duction of  documents  which  are  not  veallj 
essential  to  the  questions  in  the  suit. 

Mr.  Ootton  in  reply. 

Maldis,  Y.C,  said  that  the  case  raised 
a  question  of  much  difficulty,  and  one  upon 
which  his  mind  had  fluctuated  consider- 
ably during  the  course  of  the  argument, 
so  much  so,  that  he  had  endeavoured  to 
bring  the  parties  to  an  arrangement.  The 
T^laintiff  had  been  housekeeper  to  Mr. 
Thombnry,  the  testator  in  the  cause,  and 
she  allegfed  that  her  master  had  given  her 

(1).  Section  37  of  the  Common  Law  Procedure 
Ka,  1854,  is  aa  follows — "  Comparison  of  a 
dispnted  writing  with  any  writing  proved  to  the 
ntiifiiction  of  tne  Judge  to  be  genuine  shall  be 
permitted  to  be  made  by  witnesses,  and  such 
writings,  and  the  evidence  of  witnesses  respecting 
the  same,  maj  be  submitted  to  the  Court  and  jury 
as  evidence  of  the  genuineness  or  otherwise  of  the 
writing  in  dispute."  Section  8  of  28  &  29  Vict. 
c.  18,  is  in  precisely  the  same  terms. 


the  house  in  question.  In  support  of  that 
allegation  she  produced  a  memorandum  of 
gift  purporting  to  be  signed  by  him. 

Now,  if  that  was  a  genuine  document, 
it  would  go  fer  towards  proving  her  case. 
But  this  allegation  was  met  by  a  counter- 
allegation  that  the  document  was  a  for- 
gery. It  was  a  matter,  therefore,  of  the 
highest  importance  in  the  case  that  the 
truth  should  be  ascertained.  He  should 
have  been  better  pleased  if  the  defendant, 
Mr.  Thombnry,  had  consented  to  produce 
all  his  father's  cheques,  whether  their 
genuineness  were  disputed  or  not.  Bat 
he  had  declined  to  produce  several,  al- 
leging that  the  signatures  to  them  were 
forgeries.  It  might  be  that  these  docu- 
ments were  of  the  greatest  possible  im- 
portance to  the  plaintiff,  because  it  might 
turn  out  after  all  that  they  were  signed 
by  the  testator.  He  therefore  repeated 
that  he  should  feel  much  satisfeetion  now 
if  the  defendant  consented  to  produce 
them.  The  plaintiff's  right  to  their  pro- 
duction was  the  first  question.  Un- 
doubtedly, as  a  general  rule,  a  plaintiff 
was  entitled  to  the  production  of  all 
documents  relevant  to  the  matters  in 
question  in  the  suit,  and  the  plaintiff 
here  alleged  that  these  cheques  were 
relevant  to  the  matters  in  question,  the 
issue  being  whether  the  memorandum  of 
gift  was  a  forgery  or  not.  Now  if  he 
acceded  to  the  plaintiff's  contention,  there 
would  be  this  difficulty,  that  every  cheque 
the  testator  signed  or  purported  to  sign 

— there  might  be  a  thousand  of  them 

would  have  to  be  produced.  He  hardly 
thought  that  the  general  right  to  pro- 
duction went  so  far  aa  that.  He  there- 
fore doubted  whether  the  order  for  pro- 
duction already  made  could  be  sustamed 
as  an  adverse  order.  He  thought  that 
the  ohetqaes  already  prodaced  supplied 
a  sufficient  means  of  ascertaining  the 
genuineness  of  the  memorandum  and  the 
other  documents  in  the  plaintifi^s  posses- 
sion. But  what  he  had  to  decide  was, 
whether  the  plaintiff  was,  as  a  matter  of 
right,  entitled  to  have  all  these  cheques 
produced?  It  certainly  seemed  to  him 
that  as  she  was  charged  with  forgery  and 
perjury,  she  was,  in  fairness,  entitled  to 
see  everything  that  she  thought  would 
enable  her  to  rebut  those  charges.     Now 
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section  27  of  the  Common  Law  Procedaro 
Act,  1854,  provided  as  follows.  [His 
Honour  then  read  the  section,  and  con- 
tinaed.]  So  that  if  a  writing  was  pro- 
duced and  either  party  disputed  its 
genuineness,  it  might  be  compared  with 
some  other  writing,  which  must,  how- 
ever, be  a  writing  "  proved  to  the  satis- 
feustion  of  the  Judge  to  be,'  genuine." 
The  enactment  was  a  wise  one,  for  with, 
out  production  of  documents  there  could 
not  be  any  full  examination.  The  ques- 
tion was,  whether  at  this  stage  of  the 
cause  he  conld  order  the  production  of 
these  disputed  writings.  In  the  present 
case  this  was  not  the  hearing  of  the  cause, 
and  therefore  the  time  had  not  arrived  at 
which  the  genuineness  of  any  writing 
could  be  "proved  to  the  satimaction  of 
the  Judge."  It  appeared  to  him  that  he 
should  not  be  warranted  in  ordering  the 
production  of  these  cheques,  because  he 
did  not  think  that  the  general  rule  ought 
to  be  extended  to  the  production  of  every 
document  a  man  had  ever  signed.  There- 
fore, on  the  whole,  he  very  reluctantly 
came  to  the  conclusion  that  these  docu- 
ments ought  not  to  be  produced,  and  that 
he  could  not  make  the  order  asked.  The 
application  must,  therefore,  be  refused; 
but,  under  the  circumstances,  the  costs 
would  be  reserved  to  the  hearing.  He 
further  desired  to  say  that  he  w&a  acting 
under  a  strong  feeung  that,  although 
technically  he  conld  not  accede  to  the 
application,  yet  it  was  one  which  ought, 
in  fairness,  to  have  been  acceded  to. 


Solicitors— Messrs._  Swann  &  Co.,  a^nts  for  Mr. 
J.  T.  Tweed,  Lincoln,  for  plaintiffs ;  Measra. 
CoUyeT-Bristow,  Withers  &  Russell,  agents  for 
Messrs.  Wise  &  Harwood,  Boaton,  for  de- 
fendant. 


is'?*         '  \^^  ''^    ™^   HEETFORDSHIBB 
Feb    14         1  BKEWKEY    COMPANY. 

Windmg-vj) — Company — 0«e  of  the  SmJ- 
eoribers  of  Memorandum  an  Infant — Oowi- 
paniee  Act  of  1862,  tt.  199,  145,  146, 
152. 

A  eonutany  which  had  heen  registered  as 
a  limited  company  carried  on  bueinesefor  a 


slwrt  tims  with  more  than  seven  share- 
holders. On  its  being  wound  up  under  a 
svperoision  order  it  was  discovered  thai  one 
of  the  subscribers  of  the  memorandum  was 
an  infant,  thereupon  a  petition  for  winding 
tip  the  company  under  the  199th  section 
was  presented  by  a  creditor  and  an  order 
made. 

The  company  was  roistered  as  a  limited 
company  in  1872,  several  shares  were 
issued  to  others  besides  the  subscribers, 
and  the  company  carried  on  business  for 
several  months  with  at  least  twenty 
shareholders. 

In  May,  1873,  a  resolution  fin?  a  volun- 
tary winding  up  was  passed.  In  Jane, 
1873,  an  order  for  winding  np  under 
supervision  was  made  and  the  voluntary 
liquidator  was  ordered  to  give  security. 
The  list  of  contributories  was  settled,  in- 
cluding all  the  seven  subscribers  of  the 
memorandum.  One  of  these  did  not  pay, 
and  thereapon  the  liquidator  took  out  a 
balance  order  against  him.  His  father 
attended  at  chambers,  and  produced  evi- 
dence to  shew  that  he  was  an  in&nt,  and 
he  was  struck  off  the  list. 

The  chief  clerk  then  raised  the  question 
whether  the  company  was  properly  re- 
gistered and  could  be  wound  up  under 
the  order.  The  liquidator  applied  to  the 
Master  of  the  Rolls  in  chambers  for  direc- 
tion as  to  what  he  should  do,  and  the 
Master  of  the  Rolls  suggested  that  the 
company  might  be  wound  up  as  an  un- 
registered company  under  the  199th 
sedaon. 

A  petition  was  accordingly  presented 
by  a  creditor  for  a  winding  up  order 
under  this  section. 

Mr.  Oraham  Hastings,  for  the  petition, 
appUed  under  the  199th  and  145th  sec- 
tions for  a  winding  up  order,  also  that 
under  the  146th  ^section,  the  proceed- 
ings in  the  voluntary  winding  up  might 
be  adopted;  and  under  the  152nd, ^t 
the  voluntary  liquidator  might  be  ap- 
pointed official  liquidator. 

Mr.  Walker,  for  the  company. 

The  Mastbb  or  tek  Rolm  made  the 
order  for  winding  up  the  company,  ap- 
pointed the  volnnta^  liquidator  official 
liquidator,  directed  that  he  should  give  a 
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mew  bond,  bat  ffave  leave  to  tbe  chief 
clerk  to  adopt  the  same  soreties  for  the 
same  amonnta  as  he  had  before  and  all 
proceedings  under  the  snperTision  order. 


Solidtnn— Heran.  Balse,  TrnBtmm  &  Co. 


[IN  THE  FULL  COUBT  OF  APPEAL.] 
8tWOVSt,h.0.\ 
Juas,  L  J. 

MlIiUSH,  L.J.     Y      SBLBT  V.  NITTLBFOLD, 

1878. 
Nov.  22,  24. 

Bight  of  Way — OistrueHon — Bight  to 
go  aAra  mam. 

If  the  grcmtor  of  a  right  of  way  obstructs 
it,  the  grantee  may  go,  extra  viam,  over  the 
gnuUor's  land;  wi\d  the  grantor  or  apwr- 
chaser  vnth  notice  from  him  wiU  not  be 
aUowed  to  obstnui  the  substiiuted  mode  of 
ttoeest  80  long  at  the  original  obstrvction 
etitts. 

'■  This  was'  an  appeal  from  a  decree  of 
Bacon,  Y.C.,  granting  an  injunction  to 
restrain  the  cfefendont  from  obstructing 
the  plaintiff  in  his  firee  use  of  a  towing 
path,  under  the  following  ciroumstancea : 

In  1845  James  Moilliet  was  tenant  for 
life  of  a  considerable  quantity  of  land  on 
both  sides  of  a  private  canal  running 
northward  into  the  Birmingham  and 
Wolverhampton  C^mal,  a  power  of  sale 
with  his  consent  being  vested  in  trustees. 
The  towing  path  was  on  the  east  side  of 
the  private  canal. 

In  the  year  above  mentioned  the  tms- 
teea,  with  the  consent  of  the  tenant  for 
life,  sold  and  conveyed  to  George  Selby  a 
piece  of  land  on  ^e  west  bajok  of  the 
private  canal  in  fee  simple ;  and  by  an 
indenture  dated  the  27th  of  October, 
1845,  J.  Moilliet,  the  tenant  for  life, 
granted  to  the  purchaser  a  right  of  way 
over  the  towing  path,  for  the  purpose  of 
drawing  or  towing  boats,  barges  and 
other  vessels  along  the  canal. 

In  1850  Moilliet  built  a  bridge  over 
the  canal,  between  the  land  purchased 
by  Sdby  and  the  Birmingham  and  Wol- 


verhampton Canal,  in  such  a  way  as  to 
obstruct  the  use  of  the  towing  path,  so 
that  it  was  neoessaiy  for  persons  towing 
barges  along  the  private  canal  to  leave 
the  towing  path  on  arriving  at  the 
bridge,  and  to  pass  round  the  foot  of 
the  bridge  and  rejoin  the  towing  path 
on  the  other  side,  passing  for  this  par< 
pose  over  other  land  of  MoiUiet  adjoining 
the  road  which  led  over  the  bridge.  The 
towing  path,  however,  was  very  seldom 
used,  it  being  more  convenient  to  propel 
the  baiges  by  poles. 

In  1853  the  defendants  purchased  the 
land  south  of  the  bridge  on  the  east-side 
of  the  private  canal,  including  the  tow- 
wing  path ;  and  shortly  afterwards,  having 
discovered  that  Selby  claimed  some  right 
over  the  towing  path,  they  accepted  fi^m 
Moilliet  502.  as  compensation  for  such 
annoyance  as  the  right  if  asserted  might 
cause. 

About  the  same  time  Moilliet  and  his 
iarustees  sold  the  land  a^oining  the 
bridge  on  the  north  side  and  on  the  east 
side  of  the  private  canal,  including  the 
towing  path,  to  the  Patent  File  Company, 
from  whom  the  defendants  purchased 
it  in  1870. 

The  defendants  having  erected  a  wooden 
fence  along  the  side  of  the  road  leading 
over  the  bridge,  in  such  a  way  as  to  pre- 
vent  the  plaintiff  from  crossing  it  by  the 
foot  of  the  bridge,  he  filed  his  bill  to 
restrain  the  defendants  from  obstructing 
him  in  his  free  use  of  the  towing  path, 
and  from  x>ermitting  the  fence  to  remain 
so  as  to  cause  an  obstruction ;  and  Bacon, 
y.C,  having  made  a  decree  in  the  terms 
of  the  prayer,  the  defendants  appealed. 

Mr.  FHyames  Stephen,  Mr.  Ilddie,  and 

Mr.  W.  Phipson  Beale,  for  the  appellants. 

Afr.  Kay  and  Mr.  0.  W.  I/jmra/nce  for 

the  respondents. 

The  following  oases  were  referred  to — 

Absor  V.  French,  2  Shower  28 ;  s.  o. 

nom.  Asser  v.  Finch,  2  Lev.  234 ; 
BvXUufd  V.  Karrisan,  4  M.  &  S.  387 ; 
Bobertson  v,  Ganaett,.16  Mee.  &  W. 

289 ;  s.  c.  16  Law  J.  B«p.  (h.8.) 

Ezch.  156; 
Taylor  v.  Whitehead,  Dougl.  745 ; 
Arnold  v.  Holbrook,  42  Law  J.  Bep. 

(M.S.)  Q.B.  80 ;  s.  c.  Law  Bep.  8 

Q.B.96; 
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Beignolds  v.  Edwards,  Willes,  282 ; 
Harrison  v.  Parker,  6  East,  154 ; 
Llewellyn  v.  The  Earl  of  Jersey,  11 

Mee.  &  W.  183 ;  b.  c.  12  Law  J. 

Rep.  (n.s.)  Exch.  243  ; 
Home  V.  Wi^ake,  Yelv.  141 ; 
Payne  r.  Shedden,  1  Moo.  &  R.  (N.P, 

Rep.)  382  [Patteson] ; 
Lovellv.  BrnUh,  3  Com.  B,  Rep.  N.S. 

120; 
HoAchins  r.  Carbines,  27  Law  J.  Eep. 

(n.8.)  Ezoh.  44 ; 
Cousens  y.  Bose,  Law  Eep.  12  Eq. 

366; 
Williams  T.  James,  36  Law  J.  Rep. 

(n.s.)  C.P.  266 ;  b.  o.  Law  Rep. 

2  C.P.  577. 

Thk  Loed  Chancklloe. — It  is  admitted 
that  if  A.  grant  a  right  of  way  to  B.  over 
his  field,  and  then  places  across  the  way 
an  obstruction  not  allowing  of  easy  re- 
moval, the  grantee  may  go  round  to  con- 
nect the  two  parts  of  his  way  on  each 
side  of  the  obstacle  over  the  grantor's 
land  without  trespass. 

In  this  case  we  think  the  defendants 
cannot  be  treated  as  purchasers,  either 
from  Moilliet  or  from  the  Patent  File 
Company,  without  notice  of  the  plaintifTs 
rights  such  as  they  existed  when  those 
purchases  were  made,  and  of  the  manner 
in  which  they  were  then  used  and  en- 
joyed. When  the  first  of  those  purchases 
was  made,  the  bridge  and  road  had  been 
actually  erected  by  MoUhet  bo  as  to  ob- 
stmot  the  direct  use  of  the  towing  path, 
and  we  hold  it  to  be  the  right  conclusion 
from  the  evidence  that  the  plaintiff  then 
practically  enjoyed  this  right  of  way  by 
passing  over  Moilliet's  land,  which  was 
sold  to  the  defendants,  and  over  the  street 
or  road,  and  the  land  on  the  other  side 
from  the  towing  path  on  one  side  of  the 
bridge  to  the  towing  path  on  the  other, 
and  that,  as  against  Moilliet,  the  plaintif!| 
in  so  passing  and  repassing,  was  not  a 
trespasser.  As  between  Moilliet  and  the 
defendants,  who  received  from  Moilliet  a 
money  consideration  in  respect  of  their 
being  subject  to  this  servitude,  we  think 
it  cannot  be  assumed  that  the  defendants 
would  at  any  time  have  been  entitled  in 
equity  to  obstruct  this  substituted  mode 
of  access,  so  as  to  make  it  necessary  for 


Moilliet,  if  still  the  owner  of  the  road  and 
the  bridge,  to  remove  the  original  obstmo- 
tion  which  was  the  siaius  qtto  when  the 
defendants  purchased.  And  that  original 
obstruction  remaining  (in  which  the  plain- 
tiff has  acquiesced  tor  a  length  of  time 
which  might  make  it  now  very  dif&cnlt 
for  him  in  equity  to  require  that  ori- 
ginal obstruction  to  be  removed),  we 
think  that  the  defendants,  having  pur- 
chased from  Moilliet  with  notice,  have 
no  better  right  as  against  the  plaintiff 
than  Moilliet  himself  would  have  had. 

The  injunction  must,  however,  be  va- 
ried by  limiting  it  in  point  of  duration  to 
the  life  of  MoUliet,  and  to  the  period 
during  which  the  obstruction  of  the  tow- 
ing path  by  the  bridge  may  continue; 
and  it  is  not  to  prevent  the  defendants 
from  substituting  for  that  heretofore  in 
use  any  other  convenient  mode  of  access ; 
and  it  is  to  be  stated  that  the  order  is 
not  to  extend  so  as  to  authorise  the  plain- 
tiff to  use  the  mode  of  access  across  the 
defendant's  land  heretofore  used  by  him, 
or  any  other  which  may  be  substituted 
for  it,  except  for  the  continuous  passage 
along  the  towing  path  for  the  purpose 
of  towing  from  one  side  of  the  bridge 
to  the  other  side  thereof. 

James,  L.J.,  and  Mbllish,  L.J.,  oon-, 
curred. 


Solicitors  —  Messrs.  Latrrance,  Flews  &  Co.,  for 
plaintiff;  Messrs.  Sharpe,  Parker  &  Co.,  agents 
for  Messrs.  Ryland  &  Martineau,  BirmiD{^iaiii, 
for  defendants. 


Bacon,  V.C. 

1874. 

Feb.  26. 
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THE  PHOSPHO-GOANO  COM- 
PANT,  LIHITED,  V.  QUIIiD. 


Practice — Service  out  of  ike  Jurisdiction 
— Forum — Shares  in  an  English  Joint 
Stock  Company. 

On  an  ea  jpa/rie  moticn,  foumded  on  an 
affidavit  that  the  defendant  tvas  in  Olasgow, 
leave  was  given  to  serve  a  copy  of  biU  and 
interrogatories  on  defendemt  in  Scotland 
"  or  elsewhere  out  of  the  jurisdiction."  Ser. 
vice  was  effected  in  Glasgow.  On  moUon 
to  -set  aside  the  order  for  irregvlarity  ;— 
Held,  that  the  order,  though  irreguiar  .in 
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form,  toould  not  be  set  aside,  hut  no  costs 
were  given  to  the  respondent. 

A  biU  was  filed  by  the  P.  Company, 
which  had  its  registered  office  in  England, 
against  O.,  who  was  resident  out  of  the 
jurisdiction,  ashing  for  a  declaration  that 
O.  was  a  trustee  of  certain  shares  held  by 
him  in  the  company,  for  the  benefit  of  the 
company,  and  for  incidental  relief: — Held, 
ihcd  (has  Court  was  the  proper  forum,  in 
which  to  try  the  matter. 


The  Phospho-Ghiano  Company  was  re- 
gietered  nnder  the  CompanieB  Act,  1862, 
its  registered  office  heing  at  Seaoombe, 
in  the  county  of  Chester. 

The  company  was  formed  for  the  par. 
poee  of  acquiring  the  business  of  Messrs. 
Peter  Lawson  &  Son,  and  an  agreement 
dated  the  6th  of  July,  1870,  was  entered 
into  between  the  vendors  and  the  defend- 
ant, James  WylUe  Guild,  therein  de- 
scribed as  a  chartered  accountant  of  the 
ci<y  of  Glasgow,  for  the  purpose  of  stating 
the  terms  upon  which  the  business  wtis  to 
be  handed  over  to  the  company.  It  was, 
amongst  other  things,  arranged  that  the 
capital  of  the  company  shomd  consist  of 
400,000;.,  divided  into  shares  of  102.  each, 
of  which  15,000  were  to  be  A  shares  and 
25,000  were  to  be  B  shares.  The  25th 
clause  of  the  agreement  was  as  follows — 

"The  said  James  Wyllie  Guild  is 
merely  a  formal  party  to  this  agreement 
as  representing  the  said  intended  com- 
pany, and  shall  incur  no  personal  liability 
whatever  hereunder." 

The  company  alleged  that  they  had 
discovered  that  Ghiild,  at  the  time  he 
nrported  to  be  acting  for  the  company, 
ad,  in  fact,  entered  into  a  secret  agree- 
ment with  Messrs.  Lawson  &  Son,  one  of 
tiie  terms  of  which  was  that  the  25,000 
B  shares  should  be  retained  by  him  for 
promoting  expenses  and  remuneration. 

In  December,  1873,  the  company  filed 
their  bill  against  Gxiild,  who  was  the  sole 
defendant,  praying  that  he  might  be  de- 
clared a  trustee  of  all  benefits  which  he 
had  received  nnder  any  secret  agreement, 
for  a  discovery,  and  an  account,  and  that 
the  certificates  of  such  of  the  25,000  B 
shares  as  were  unsold  might  be  deposited 
with  the  Court  until  the  matters  in  dis- 
pute were  settled. 

Nsw  Sebiis,  43. — Cbahc. 


I 


On  the  10th  of  January,  on  the  ez 
parte  application  of  the  plaintiff,  an  order 
was  made  for  service  of  a  copy  of  the  bill, ' 
and  interrogatories  on  the  defendant  "  in 
Scotland  or  elsewhere  out  of  the  jurisdic- 
tion of  this  Court." 

The  defendant  now  moved  to  have  this 
order  discharged,  and  stated  by  affidavit 
that  he  was  bom  and  had  always  lived  in 
Scotland,  and  had  no  property  in  England 
except  his  interest  in  this  company. 

Mr.  Kay  and  Mr.  Everitt,  for  the 
motion. — The  order,  as  drawn  up,  is 
clearly  irregular.  Had  the  defendant 
been  in  Australia,  that  would  have  been 
"elsewhere  out  of  the  jurisdiction,"  and 
the  defendant  would  only  have  had  four- 
teen days  to  answer. 

The  Court  is  not  empowered  to  make 
an  order  for  service  out  of  the  jurisdic- 
tion, except  for  service  in  a  particular 
place  or  country — Consolidated  Orders  X., 
rule  7.  Here  the  affidavit  of  service  says 
defendant  was  in  Glasgow,  and  the  order 
ought  to  have  been  for  service  in  Glasgow 
only. 

The  decree  asked  for  is  entirely  per- 
sonal, and  is  in  effect  that  defendant  may 
repay  certtun  money  and  deposit  certain 
share  certificates,  which,  it  is  stated,  are 
in  his  possession  in  Scotland.  The  suit 
then  ought  to  have  been  brought  in  the 
Scotch  Courts,  and  not  here.  No  decree 
made  on  this  bill  could  be  enforced 
against  the  defendant. 

Service  out  of  the  jurisdiction  is  en- 
tirely within  the  discretion  of  the  Conrt, 
and  will  not  be  directed  when  the  only 
relief  sought  is  personal  to  the  defendant, 

Mr.  Jackson  and  Mr.  Bedweli,  for  the 
company. — The  order  is  perfectly  intel- 
ligible ;  and  if  the  addition  of  the  words 
"and  elsewhere"  are  unnsnal,  it  has 
made  no  difference,  as  service  was,  in 
fact,  effected  in  Glasgow. 

The  relief  sought  is  not  entirely  per- 
sonal. The  domicile  of  the  companv  is 
in  England,  and  the  shares  are,  therefore, 
within  the  jurisdiction  of  the  Court. 

On  the  merits,  the  cases  shew  that  the 
Conrt  is  empowered  to  make  the  order 
for  service  out  of  the  jurisdiction^ 

Maclean  v.  Dawson,  4  De  Gbx  &  J. 
150 ;  8.  c.  27  Beav.  25 ;  28  Law 
J.  Bep.  (n.8.)  Chanc.  742 ; 
3A 
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Drummond  v.  Drttmmond,  35  Law  J. 
Rep.  (n.8.)  Chano.   780;  s.  c.   (on 
app.)  36  ibid.  153  ;  s.  o.  Law  Bep. 
2  £q.  335  and  2  Chano.  32. 
The  case  of 

Cookney  v.  Anderton,  1  Da  Gex,  J.  & 
S.  365 ;  s.  0.  31  Bear.  452 ;  32  Law 
J.  Bep.  (n.s.)  Chanc.  427, 
is    now    overmled    by  the  decision   in 
Drummond  v.  Drummond  (ubi  gupra). 

Mr.  Kay,  in  replv. — ^In  all  the  cases 
mentioned  in  which  service  has  been 
allowed  there  have  been  several  defend- 
ants, some  of  whom  onlj  were  oat  of  the 
jorifldiction.  Here  Mr.  Chiild  is  the  sole 
defendant. 

Bacon,  V.C. — Both  the  points  raised  by 
this  motion  are  of  considerable  interest  no 
doubt,  and  I  will  first  deal  with  the  ques- 
tion as  U>  the  regularity  of  the  order  which 
was  obtained  ex  parte.  I  think  that  order 
was  irregular  in  the  form  in  which  it  was 
drawn  up  ;  but,  being  dravm  up  upon  an 
affidavit  stating  that  the  residence  of  the 
defendant  was  in  Glasgow,  1  think  the 
order  most  and  ought  £urly  to  be  read  as 
authorising  a  service  in  Glasgow.  .The 
use  of  the  words  "  or  elsewhere,"  if  the 
woirds  "  in  Scotland  "  had  followed,  would 
have  been,  in  my  opinion,  wholly  regular. 
I  have  said  I  think  there  was  an  irre- 
gularity in  the  terms  in  which  it  was 
drawn  up ;  but  I  think  I  should  regard 
the  substance  of  the  case  rather  than  the 
mere  irregularity  which  has  been  com- 
mitted in  the  terms  of  the  order ;  and 
since  I  find  it  proceeded  upon  an  allega- 
tion to  the  Court  that  the  defendant  was 
resident  in  Glasgow,  and  that  under  this 
order  he  had  been  served  in  Glasgow,  I 
do  not  think  I  ought  to  set  aside  tiie 
order  upon  that  ground.  I  do  not  think, 
however,  that  the  application  of  the 
defendant  in  that  respect  was  so  unrea- 
sonable as  that  I  ought  to  give  costs 
against  him,  although  I  decline  to  accede 
to  his  application. 

Bat  the  other  point  that  has  been  ar- 
gued is  of  greater  importance  and  greater 
interest  than  the  first.  The  bill,  as  it  has 
been  described,  relates  to  certain  shares, 
among  other  thing's,  in  a  joint  stock  com- 
pany in  England.  The  shares  cannot  be 
anywhere  but  in  England.    Theproperfy 


of  which  they  are  shares  is  in  England, 

and  it  is  to  an  English  interest  alone  that 
part  of  thasuit  relates.  No  doubt  ihai  is 
mixed  up  with  a  personal  demand  against 
the  defendant.  The  defendant  is  bound 
to  answer  for  his  acts  relating  to  those 
shares,  and  that  is  all,  as  I  understand, 
that  the  bill  seeks  against  him.  He  is  as 
much  a  subject  of  the  Queen  as  if  he  was 
resident  in  England,  and  is  called  upon  to 
account  for  his  dealings  with  these  snares. 
The  subject-matter  is  in  England,  eveiy 
part  of  it  except  only  his  personal  oondnot. 
If  a  decree  is  made  which  the  plaintifir 
asks  for,  the  possibility  of  his  dealmg  with 
the  shares  will  be  removed,  and  the  neoes- 
sity  of  his  depositing  the  certificates  will 
be  established.  However  that  may  be, 
that  need  not  be  anticipated ;  but  upon 
the  statements  in  the  bill,  which  I  take 
not  as  proved  but  as  unoontradicted,  the 
suit  relates  solely  to  property  in  England 
which  the  defiandant  is  liable,  upon  the 
allegations  in  the  bill,  to  answer  for ;  and 
I  think,  therefore,  the  bill  must  be  ui- 
swered  by  him  in  England.  I  think  thai 
is  the  meaning  of  all  tiie  statutes  that  have 
been  passed  and  all  that  has  been  said  W 
the  Judg;es  relating  to  service  abroad. 
There  might  have  been  some  danger 
owing  to  the  vagueness  of  those  words, 
"  or  elsewhere,"  if  a  man  had  been  called 
upon  to  answer  within  fourteen  days  when 
he  was  in  some  foreign  country  elsewhere 
than  in  Scotland ;  but  no  such  danger 
can  happen  in  this  caae.  The  fourteen 
days  may  or  may  not  be  sufficient,  and  if 
any  application  is  made  to  extend  that 
time  now,  I  shall  readily  listen  to  it.  I 
think  the  irregularity  in  the  order  is  one 
which  does  not  entitle  or  require  me  to 
discharge  the  order.  That  would  be 
mere  formality,  putting  the  plaintiff  to 
obtain  to-morrow  a  similar  order ;  and 
since  I  find  that  service  has  been  duly 
effected  within  the  city  of  Glasgow,  I 
cannot  upon  that  ground  discharge  iha 
order.  I  can  make  no  order  as  to  costs. 
If  any  application  is  made  to  extend  the 
time  I  will  readily  listen  to  it. 

Solicitors — Messrs.  Gregory,  Rowclilte  &  Kawle^ 

agents  for  Messrs.  Hall,  Stone  &  Fletcher, 
Liverpool,  for  the  plaintiffs ;  Messrs.  Clarke, 
Son  &  Bawlins,  for  the  defendant. 
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THE  TTNTTED  LAKS  COHPANT 
(limited)  V.  THE  OREAT 
EA8TSBM  KAILWATCOHPAinr. 


BaUicay  Company  —  Severed  Lands  — 
Communicatunu — Level  Crossing — Bight  of 
Way. 

The  authorities  establishing  the  principle 
Oiai  a  right  of  toay  caymot  be  increased  by 
imposing  an  addition^  burden  on  the  ser- 
vimU  tenement,  do  not  apply  to  lands  taken 
by  a  railway  company. 

A  railway  company  bought  lands,  which 
at  the  time  of  the  purchase  were  either 
watte  or  marsh  lands  or  were  used  solely 
for  agrieuUund  purposes,  subject  to  tJie 
obligation  of  making  communications  across 
their  railway  for  the  convenient  occupation 
amd  etgoyment  of  the  lands  severed  byit; 
and  they  contracted  to  make  and  maintain, 
and  made  and  maintained,  such  commwii- 
cations  by  means  of  four  level  crossings, 
three  of  which  were  thirty  feet,  and  the 
remaining  one  twenty  feet  in  width.  The 
eevered  lands  aflervmrds  passed  into  other 
hands  and  became  bwSdtng  sites: — Held, 
thai  the  enjoyment  of  the  lands  meant, 
not  merely  the  use  and  enjoyment  thereof 
far  the  purposes  for  which  thof  were  used  at 
the  time  of  the  contract,  5«<  the  use  and 
enjoyment  thereof  in  any  manner  that  sub- 
te^tent  events  might  render  expedient,  con- 
aiHent  with  the  existence  of  the  railway ;  and 
that  the  right  of  way  being  unrestricted  as 
to  purpose,  the  subsequent  owners  and  their 
tenants  and  assigns  of  the  houses  buUt  upon 
the  lands  were  entitled  to  the  unrestrieteduse 
of  the  level  crossings  for  aU  purposes  what- 
ever, but  so  as  not  to  obs^w^  the  proper 
umrking  of  the  railway. 

In  the  year  1847,  the  Eastern  Union 
Baihraj  dompany  (since  absorhed  by  the 
Great  Eastern  Bailway  Company)  having 
a  railway  firom  London  to  Manningtree, 
obtained  parliamentary  powers  to  make  a 
railway  nom  Manningtree  to  Harwich. 
Amongst  the  lands,  which  by  their  Act 
they  were  empowered  to  take,  were  cer- 
tain  lands  near  Harwich  on  the  shore  of 
the  river  Stonr,  which  were  originally 
marsh  or  mud  lands  vested  in  the  Crown 
for  the  purposes  of  the  defence  of  the 
realm  by  a  statnte  of  Qneen  Anne.  At 
the  time  of  the  passing  of  the  Eastern 


Union  Company's  Act  in  1847,  these  lands 
were  let  to  traants  of  Her  Majesty  for 
g^razing  cattle ;  and  by  the  19th  section 
of  that  Act,  it  was  enacted  that  it  should 
not  be  lawful  for  the  company  to  make 
any  deviation  firom  the  main  line  of  the 
railway  as  laid  down  on  the  deposited 
plfins,  "  through  the  lands  of  Her  Majesty 
without  the  previous  consent  in  writing 
of  two  of  the  Commissioners,  for  the  time 
beii^,  of  Her  Majesty's  Woods,  Forests, 
Lands,  Bevenuee,  Works  and  Buildings, 
first  had  and  obttoned,  any  line  of  deviation 
shewn  on  the  said  plans  or  otherwise  to 
thecontrary  notwithstanding;  and  the  said 
company  shall,  and  they  are  hereby  re- 
quired at  their  own  costs  and  chutes, 
to  make  and  construct  such  convement 
communications  across,  over  or  under  the 
said  railway  where  it  shall  be  carried 
through  or  over  the  lands  of  Her  Majesty 
as  shidl,  in  the  judgment  of  the  Commis- 
sioners, for  the  time  being,  of  Her  Ma- 
jesty's Woods,  Forests,  Lands,  Bevenues, 
Works  and  Buildings,  be  necessary  for  the 
convenient  enjoyment  and  occupation  of 
the  lands  of  Hor  Majesty,  and  such  com- 
munications when  so  made  shall  at  all 
times  be  kept  in  good  order  and  repair 
by  and  at  the  expense  of  the  company." 

The  Crown  having  the  power  to  alienate 
these  lands,  an  agreement  for  the  sale  of 
them  was  entered  into  between  the  Crowu 
and  the  railway,  and  embodied  in  an 
indenture,  dated  the  25th  of  February, 
1854,  made  between  Her  Majesty  of  the 
first  part,  the  Hon.  Charles  Alexander 
Core,  one  of  the  above-mentioned  com- 
missioners, of  the  second  part,  and  the 
railway  company  of  the  third  part,  by 
which,  after  reciting  the  taking  of  the  land 
in  question  (which  amounted  to  four  acres 
thirly-one  perches),  and  fixing  the  price, 
the  company  agreed  as  follows— 

"  The  said  company  shall  and  will,  at 
their  own  expense,  weU  and  sufficiently 
execute  the  following  works  with  good 
and  proper  materials,  to  the  satisfaction 
of  the  said  Charles  Alexander  Gore  or 
other  the  commissioner  or  commis- 
sioners, for  the  time  being :  Four  level 
crossings  at  the  points  marked  respeo 
tively  with  the  letters  A,  B,  C  and  D  on 
the  said  plan,  with  proper  approaches 
thereto  &om  the  lands  on  the  otner  side 
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thereof^  the  crossings  at  the  points  A, 
C  and  D  to  be  thirty  feet  in  clear  width, 
and  the  crossing  at  the  point  B  to  be 
twenty  feet  in  clear  width." 

The  land  required  by  the  railway  com- 
pany was  subsequently  conveyed  to  them 
by  an  indenture,  dated  the  23rd  of  May, 
1865,  whereby  they  covenanted  that  they 
would,  at  all  times  thereafter,  maintain 
and  keep  in  g^ood  repair  the  various  works 
which  had  been  lately  performed  by  thorn 
on  and  adjacent  to  the  lands  conveyed — 
specifying  the  level  crossings  and  the 
approaches  thereto. 

The  railway  was  duly  made,  and  the 
level  crossings  were  constructed,  though 
of  a  rather  less  width  than  was  specified 
in  the  agp^eement. 

In  1866  an  agreement  was  entered  into 
between  the  Crown  and  the  Harwich 
Harbour  Company,  for  the  sale  of  part  of 
the  above-mentioned  Crown  lands,  with 
the  use  of  two  of  the  said  level  crossings 
over  the  railway,  to  the  Harwich  EArbonr 
Company;  and  by  an  indenture,  dated 
the  1st  of  Novemller,  1871,  the  benefit  of 
this  agreement  was  transferred  to  the 
plaintiffs,  who  were  a  bmlding  comptmy, 
and  the  Crown  lands  in  question,  together 
with  the  use  of  the  two  level  crossings, 
were  conveyed  to  them. 

Before  the  conveyance  the  lands  or  a 
considerable  portion  of  them  had  been 
laid  out  for  building,  some  plots  had  been 
taken,  and  houses  were  budt  or  in  course 
of  building,  the  only  access  to  which, 
except  from  the  sea,  would  be  over  the 
two  level  crossings  in  question.  In  this 
state  of  things  the  defendants,  on  the 
1st  of  December,  1871,  sent  the  following 
notice  to  the  secretary  of  the  plainti£& — 

"  The  attention  of  the  directors  of  the 
Great  Eastern  Railway  Company  has 
been  called  to  a  prospectus  or  notice 
headed  'Harwich  Estate,  Essex  (East), 
close  to  the  Great  Eastern  Railway  sta- 
tion— Freehold  Building  Plots ' — intimat- 
ing the  offer  by  the  '  United  Land  Com- 
pany (Limited) '  to  purchasers  of  freehold 
building  plots  of  land  adjoining  the  Otre&t 
Eaetem  Railway  at  Harwich,  and  also  to 
a  sketch  plan  presumably  referred  to  in 
such  prospectus  or  notice.  The  plan 
shews  two  level  crossings  from  the  Dover- 
court  Road  on  the  easterly  side  of  the 


railway,  to  two  intended  new  streets  on 
the  westerly  side  of  the  raUway,  to  bo 
constructed  in  connection  with  the  laying 
out  of  land  on  the  said  westerly  side  for 
building  purposes.  The  notice  also  inti- 
mates that  two  of  the  streets  to  be  formed 
(presumably  the  above-mentioned  two 
streets)  will  form  a  direct  communication 
between  the  Bath  side  and  the  Dovercoort 
Road.  I  am  instructed  to  give  you  notice 
that  the  Qre&t  Eastern  Railway  Company 
will  not  permit  the  level  crossings  to  be 
used  by  the  owners  or  occupiers  of  any 
houses  to  be  erected  on  the  said  land  on 
the  westerly  side  of  the  railway." 

The  railway  company  also  put  up  a 
notice  at  one  of  tiie  crossings  that  there 
was  no  public  thoroughfare  over  it,  and, 
according  to  the  plaintifEs'  evidence,  the 
defendants  also  on  various  occasions 
placed  loaded  trucks  to  obstruct  the  two 
crossings,  the  nearest  of  which  was  about 
700  feet  from  their  Harwich  station.  The 
plaintiffs  then  filed  their  bill,  praying  for 
a  declaration  that  they  were  entitled  for 
themselves,  their  'tenants,  and  under- 
lessees  and  occupiers  of  the  messuages 
and  hereditaments  purchased  by  them,  to 
the  free  and  uninterrupted  use  and  enjoy* 
ment  of  the  said  level  crossings  and  each 
of  them,  and  for  an  injunction  to  restrain 
the  defendants  from  obstructing  or  im- 
peding such  free  and  uninterrupted  nee 
and  enjoyment.  The  suit  now  came  on 
upon  motion  for  decree. 

Mr.  Cotton  and  Mr.  Toumsend,  for  the 
plaintifis. — The  plaintifEs  have  now  all  the 
rights  which  the  Crown  had,  when  the  con- 
tract for  the  sale  of  the  lands  in  question 
to  the  railway  company  was  entered  into. 
There  was  no  restriction  in  the  original 
contract  as  to  the  manner  in  which  the 
communications  between  the  severed  lands 
were  to  be  used,  and  the  plaintiffs  have  the 
right  of  using  the  level  crossings  referred 
to  in  the  bill  for  any  purpose  whatsoever, 
and,  therefore,  for  the  purposes  of  access 
by  their  under-tenante  or  assigns  of  the 
houses  built  between  the  railway  line  and 
the  sea.  The  cases  resting  on  prescription 
or  grant  for  a  limited  purpose,  such  as 
Allan  v.  Gomme,  11  Ad.  &  E.  759;  3 
P.  &  D.  581 ;  8.  c.  9  Law  J.  Rep. 
(N.s.)  Q,B.  268, 
referred  to  m  Oale  o»i  JEatementg,  3rd  ed., 
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291,  have  no  application,  moreorer  the 
decision  in 

Allan  V.  Oomme  (vhi  supra) 
was  disapproved  of  in 

Henmng  v.  Burnet,  8  Exch.  Bep.  187  ; 

8.  c.  22  Law  J.  Bep.  (n.s.)  Exch. 

79. 
A  getuat  most  always  be  constraed  against 
the  gprantor— • 

The  SouA  MetropoUtanBaUway  Ooni' 
pony  T.  JEden,  16  Com.  B.  B«p. 

42, 
and  the  company  having  chosen  to  enter 
into  a  contract  of  this  kind,  cannot  set  up 
as  a  reason  for  not  performing  it  the 
inconrenience  to  the  pablic  bj  the  inter- 
ference with  their  traffic — 

Baphtiel  v.  The  Thames  Valley  Com- 
pany, 35  Law  J.  Bep.  (n.s.)  Ofaanc. 

659 ;  s.  c.  Law  Bep.  2  Eq.  37 ;  (on 

app.)  36  Law  J.  B«p.  (n.s.)  Chanc. 

209 ;  8.  c.  Law  Bep.  2  Chanc.  147, 
even  if  snch  inconvenience  was  likely  to 
resolt,  of  which  there  is  here  no  evidence. 
Mr.  J.  Pearson  and  Mr.  Smart,  for  the 
defendants. — The  plaintiffs  cannot  in- 
crease their  rights  hv  altering  the  cha- 
racter of  the  lands.  The  object  for  which 
these  level  crossings  were  made  was  not 
to  give  any  advantage  to  the  pablic,  bat 
simply  as  a  means  of  oommumcation  be- 
tween portions  of  lands  and  fields,  either 
waste  or  occupied,  and  nsed  only  for 
grazing  purposes.  This  was  the  nature 
of  the  occupation  when  the  right  of  way 
was  granted,  and  a  right  of  way  granted 
for  one  purpose  cannot  be  used  for  an- 
other, nor  can  a  right  of  way  be  increased 
by  imposing  an  additional  burden  upon 
the  servient  tenement — 

WiUiams  v.  James,  36  Law  J.  Bep. 

(N.s.)  C.P.  256;  8.  c.  Law  Bep.  2 

O.P.  577. 
So  in 

BaUard  v.  Dyson,  1  Taunt.  279, 
a  right  of  way  for  carriage  was  held  not 
to  extend  to  a  right  of  way  for  cattle. 
And  in 

Cowling  v.  Higginsmi,  4  Mee.  &  W. 

245 ;  s.  c.    7  Law  J.  Bep.  (n.s.) 

Exch.  265, 
and 

Daad  v.  Kingscote,  6  Mee.  &  W.  174 ; 

8.C.  9  Law  J.  Bep.  (n.s.)  279, 
the  nature  of  the  occapation,  and  the 


purpose  for  which  the  right  of  way  was 
granted,  were  held  to  limit  the  right  of 
user.  To  put  the  object  of  these  level 
crossings  at  the  highest,  they  were  accom- 
modation works  for  agricultural  purposes, 
constructed  without  any  reference  to 
giving  access  for  future  building,  and 
they  must  be  limited  to  their  original 
purpose — 

The  Queen  v.  Broum,  8  B.  ft  S.  456 ; 
s.  c.  36  Law  J.  Bep.  (n.s.)  322  ; 
Law  Bep.  2  Q.B.  630. 
The  decision  in 

Allan  V.  Oomme  (ubi  supra) 
is  directly  in  our  favour,  and  cannot  be 
considered  to  have  been  overruled  by 

Helming  v.  Burnet  {ubi  supra),    • 
which  contains  no  decision  on  the  point 
in  question,  but  only  an  obiter  dvctum,  of 
Baron  Parke. 
Mr,  Cotton  was  not  called  upon  to  reply. 

Malins,  V.C. — The  point  raised  by  this 
case  is  one  of  great  importance  to  the 
plaintifis,  who  are  a  building  company, 
and  also  to  the  Chreat  Eastern  Bailway 
Company  who  say  that  the  rights  claimed 
by  tne  plaintifis,  if  they  exist,  will  be 
productive  of  g;reat  inconvenience  to 
them.  A  question  is  also  raised  of  very 
considerable  importance  to  the  public  in 
general,  or  at  all  events  to  the  owners  of 
land,  as  to  what  is  the  efiect  of  having  a 
communication  under  or  across  a  railway. 
In  this  case  the  question  relates  solely  to 
a  particular  sort  of  communication  across 
the  railway,  called  a  level  crossing. 

The  question  arises  in  this  way.  The 
Ch-eat  Eastern  Bailway,  under  that  general 
name,  has  absorbed  several  other  com- 
panies. In  the  year  1847,  the  Eastern 
Union  Bailway  Company  having  made  a 
railway  running  from  London  to  Man- 
ningtree,  obtained  the  Act  referred  to  in 
this  case,  empowering  them  to  make  a 
railway  from  Manningtree  to  Harwich, 
with  branches  thereout  and  for  other 
purposes.  To  make  the  railway  it  was 
necessary  to  take  certain  lands  belong^ing 
to  the  Crown,  which  the  Crown  had  the 
power  to  alienate,  and  the  Act  in  giving 
the  company  the  necassary  powers  of 
deviation,  restricto  them  with  regard  to 
the  Crown  lands  in  a  manner  in  which 
they  are  not  restricted  with  regard  to  the 
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lands  of  private  individuals.  [HisHononr 
here  read  the  19th  section  of  the  Act,  and 
continaed.]  These  commnnications,  then, 
are  to  be  snch  as  shall,  in  the  judgment  of 
the  Commissioners  for  the  time  being,  be 
necessary  for  the  convenient  enjoyment 
and  occupation  of  the  lands  of  Her  Majesty, 
and  snch  communications  were  made. 

Now,  what  is  the  meaning  of  the  enjoy- 
ment of  the  lands  of  Her  Majesty  ?  When 
we  speak  of  the  enjoyment  of  land,  it  is 
not  usually  meant  that  the  land  is  to  be 
enjoyed  in  the  precise  mode  or  for  the 
precise  purpose  for  which  it  is  used  at 
the  then  present  time.  The  use  and  en- 
joyment of  land  means  the  use  and  enjoy- 
ment of  it  in  any  manner  that  subsequent 
events  may  render  expedient.  Nothing 
can,  in  my  opinion,  be  more  narrow  than 
the  attempt  to  put  upon  the  language  of 
this  Act  of  Parliament  the  construction 
that,  because  the  land  was  used  in  a  par- 
ticular manner  at  that  time,  it  must 
necessarily  be  used  in  the  same  manner 
for  all  future  time,  or  actually  be  blocked 
out  from  all  communication  with  the  outer 
world.  My  opinion  is,  that  the  meaning 
of  the  Act  of  ParUament  is  that  there 
was  to  be  such  communication  made  as 
should,  as  far  as  practicable,  consistently 
with  the  existence  of  the  railway  on  the 
land,  render  the  land  aa  enjoyable  and 
as  &ee  to  be  used  as  if  the  railway  had 
not  been  constructed  at  all.  That  indeed 
is  the  object  of  all  railway  legislation. 
Necessarily  railways  cannot  be  made 
without  invading  the  rights  of  private 
individuals.  Therefore  all  persons  are 
bound  to  submit  their  rights  to  the  public, 
and  those  who  are  most  reluctant  to 
part  with  their  property  are  obliged  to 
do  it  compulsorily  by  Act  of  Parlia- 
ment. But  at  the  same  time  as  the 
leg^lature  throws  upon  them  the  obli- 
gation of  parting  with  their  land,  it 
[nx>tect8  them  as  far  as  possible  by  oblig- 
ing the  company  which  takes  it  for  the 
purpose  of  constructing  the  railway,  to 
make  such  commnnications  as  shall  either 
be  agreed  upon,  or  be  prescribed  by  the 
particular  Act  of  Parliament,  or  be  settled 
by  the  tribunal  appointed  for  the  purpose. 
Therefore,  when  one  part  of  an  estate  is 
severed  &om  another  by  a  railway,  it  is 
always  a  condition  that  sofficient  commu- 


nication shall  be  made  either  over  the 
railway  by  a  bridge,  under  the  railway  by 
an  arch,  or  across  it  by  a  level  crossing. 
But  I  apprehend,  whatever  the  mode  of 
communication,  the  object  is  that  the 
rights  of  the  landowner  shall  be  in  no 
way  prejudiced,  except  so  fisir  as  they  are 
prejudiced  by  the  actual  construction  of 
the  railway.  He  is  to  have  as  much  en- 
joyment and  as  &ee  use  of  his  land  after 
the  railway  is  constructed  as  he  had 
before,  so  far  as  the  exercise  of  those 
rights  does  not  interfere  with  the  rights  of 
the  railway  company,  and  the  ri^ts  of 
the  pubUo  in  running  over  the  lands 
upon  the  railway. 

Now  this  being  the  condition  imposed 
on  the  railway,  they  took  the  land,  and 
the  period  arnved  when  it  was  necessary 
for  them  to  agree  with  the  Crown  as  to 
the  price  to  be  paid  for  it.  That  contract 
was  entered  into  by  the  instrument  of  the 
26th  of  February,  1854.  Now  this  ia 
land  which  had  Men,  as  I  understand,  to 
a  certain  extent  reclaimed ;  some  of  it 
was  mud  land  which  at  that  time  it 
was  probably  considered  highly  unlikely 
would  ever  be  built  upon.  At  the  same 
time  the  changes  are  so  great  in  the  con- 
ditions of  land  and  society,  that  that 
which  might  appear  highly  improbable  at 
one  time  ever  to  become  building  land, 
in  the  course  of  a  few  years  turns  out 
quite  the  contrary.  At  all  events  this 
was  land  vested  in  the  Crown,  which  the 
Crown  had  a  right  to  turn  to  the  greatest 
possible  advantage. 

When  the  price  of  land  is  settled,  aa 
between  a  landowner  and  a  railway  com- 
pany, there  are  two  things  to  be  con- 
sidered— first,  the  absolute  value  of  the 
land  taken ;  and  secondly,  the  damage  by 
severance.  The  damage  by  severance  is 
frequently  greatly  mitigated  by  the  nature 
of  the  communications  which  are  made 
between  the  two  portions  of  the  land 
severed  by  the  railway.  If,  therefore,  the 
land  is  so  situated  that  a  level  crossing 
can  be  conveniently  made,  the  damage  by 
severance  would  be  comparatively  small ; 
so  also  if  there  could  be  a  cattle  creep  or 
an  arch.  But  if  the  circumstances  are 
such  that  no  communication  can  be  made, 
then  the  damage  by  severance  is  greatly 
increased.     Therefore,  in  assessing  tlu 
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damage  by  serertmoe  the  nature  of  the 
commmucation  forms  a  consideration,  and 
it  was  one  which  the  Grown  in  settling 
'with  this  railway  would  consider,  and  if 
convenient  communications  could  be  made, 
it  would  mitigate  the  price  to  be  paid  for 
the  land.  In  the  contract  of  the  25th  of 
February,  1854,  all  this  was  taken  into 
consideration.  [His  Honour  here  read 
the  contract.] 

Now  as  to  the  ^tention  of  the  parties 
ib  is  perfectly  plain  that  if  it  had  been 
in  their  contemplation  that  this  land 
was  to  be  used  merely  for  agricultural 
purposes  it  would  have  been  wholly  un- 
necessary to  require  that  the  crossings 
at  three  places  should  be  thirty  feet  and 
at  the  other  twenty  feet  wide ;  because  for 
the  largest  waggon  used  on  a  farm  no 
smch  width  could  be  required,  and  it 
inrould  be  utterly  useless  to  hare  those 
dimensions  unless  the  parties  contem> 
plated  at  that  time  that  this  land  might 
at  some  future  period  be  used  for  build- 
ing purposes,  that  it  might  become  the 
site  of  part  of  the  large  town  of  Har. 
-wioh,  or  of  another  town,  or  at  all  erents 
be  used  for  dny  purpose  which  the  owners 
Ibr  the  time  b^g  might  think  neceS' 
sary. 

Then  it  has  been  veiy  strennoosly  ar- 
^ed  that  when  a  right  of  way  is  granted 
fiar  one  purpose  it  cannot  be  used  for 
another.  I  quite  agree.  The  law  is  per- 
fectly settled  that  if  one  man  has  a  right 
of  way  over  the  land  of  another,  to  go 
to  a  particular  place,  he  cannot  use  it 
for  the  purpose  of  going  to  that  place 
and  a  place  beyond  it ;  because  the  ser- 
vient tenement  is  only  subject  to  a  cer- 
tain use  and  a  certain  inconvenience. 
He  has  agreed  that  it  shall  be  used  for  a 
particular  purpose,  and  having  agreed 
that  it  shall  be  used  for  that  particular 
purpose,  he  is  not  bound  to  submit  to 
its  being  used  for  any  other  purpose. 
But  this  is  not  the  case  of  a  servient 
tenement.  I  cannot  look  upon  the  rail- 
way as  the  servient  tenement.  The  ques- 
tion is,  what  is  the  effect  of  land  being 
taken  by  a  railway  company  ?  I  say 
again  it  is  an  inconvenience  to  which 
the  landowner  is  bound  to  submit,  but  to 
which  he  does  Rubmit  nppn  terms  of 
making  the  best  bargain  he  can  with 


regard  to  the  price  and  the  oommnnioa* 
tions ;  and  when  he  or  the  Legislature 
has  settled  what  those  communications 
are  to  be,  I  apprehend  the  true  view  of 
the  case  is  that  the  owner  has  the  most 
unlimited  power  of  using  the  land  on 
either  side  for  which  the  communications 
are  vxade  for  any  purpose  which  may  be 
expedient  at  any  time,  however  distant, 
to  which  he  may  desire  to  apply  his 
land. 

So  even  if  it  were  the  common  case  of 
private  use,  I  should  entirely  concur  in 
the  views  expressed  by  Mr.  Baron  Parke 
in  Henning  v.  Burnet  (ubi  supra),  that 
"  where  there  is  no  restriction,  the  right 
of  way  to  g^  to  land  without  saying  that 
it  is  for  any  particular  purpose,  is  to  go 
to  it  for  any  purpose  to  which  the  land 
can  be  applied."  It  is  very  true,  as  Mr. 
Pearson  says,  that  this  dictum  does  not 
overrule  the  decision  of  the  Court  of 
Queen's  Bench  in  Allan  v.  Qomme  («M 
awpra),  on  which  Mr.  Baron  Parke  was 
then  commenting ;  but  the  opinion  he 
there  expresses  is  supported  hv  the  late 
Lord  Chief  Justice  Bovill  in  WMiamt  t. 
Joffnes  (ubi  supra),  in  which  both  the 
Lord  Chief  Justice  and  Mr.  Justice 
WUles  laid  down  the  same  rule,  viz.,  that 
the  light  of  going  to  land  unreetrictisd  as 
to  purpose,  is  a  right  to  go  to  it  for  any 
purpose  whatever.  If,  therefore,  this 
were  to  be  regarded  as  a  question  of 
right  of  way  over  the  land  of  an  indi- 
vidual, the  purpose  not  being  restricted, 
the  right  of  way  over  this  level  crossing 
being  unrestricted,  wonld,  in  my  opinion, 
be  a  right  of  way  for  any  purpose  what- 
ever, and  would  therefore  carry  the  right 
of  using  the  level  crossing  for  the  pur- 
pose of  going  to  buildings  afterwards 
erected  on  the  land. 

Now  this  being  the  contract,  it  is  car- 
ried into  effect  by  a  conveyance  executed 
by  the  railway  company  dated  the  23rd 
of  May,  1865.  The  only  material  cir- 
cumstance there,  is  that  there  is  no  re- 
cital of  the  fiitct  of  the  works  having 
been  constructed,  but  the  contract  itself 
shews  very  distinctly  that  they  had  been 
constructed.  What,  then,  does  this  in- 
strument do  P  Does  it  abandon  any- 
thing P  On  the  contrary,  it  keeps  up  all 
those  rights ;  for  it  contains  a  covenant 
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by  the  company  to  maintain  and  "  keep 
in  good  and  substantial  repair  and  con- 
dition the  several  works  which  have 
been  lately  performed  by  them  on  and 
adjacent  to  the  said  land,"  specifying  the 
four  level  crossings  in  question,  "and  the 
gates  and  approaches  thereto  from  the 
lands  on  either  side  thereof;  also  the 
road,  thirty  feet  wide  from  the  crossing 
at  the  point  C."  Then  the  level  crossings 
have  been  made.  It  appears  that  they 
have  not  been  made  of  the  dimensions 
required  by  the  contract  of  1854  ;  but  I 
understand  the  plaintiffs  make  no  com. 
plaint  aa  to  that,  and  therefore  all  that  I 
conceive  the  plaintiffs  are  entitled  to  is 
the  maintenance  of  the  level  crossings 
as  they  existed  in  1865,  at  which  time 
the  Crown  expressed  its  satisfisiction  with 
the  works  as  then  constructed ;  and  be- 
yond  the  condition  in  which  they  were 
at  that  time,  I  apprehend  the  plaintiffs 
can  sustain  no  right. 

Upon  these  grounds  it  appears  to  me 
on  principle  as  well  as  upon  contract,  that 
the  plaintiffs  are  entitled.  It  appears  so 
to  me,  upon  the  broad  principle  that 
the  right  of  the  Grown  is  to  ase  the  land 
for  any  pnrpose  to  which  it  can  by  pos. 
sibility  be  applied,  and  the  obligation  to 
construct  these  level  crossings  was  an  obIi< 
gation  to  make  such  communications  and 
of  snch  width  (for  that  is  plainly  shewn 
by  the  dimensions  of  the  crossings)  as 
would  enable  persons  who  should  erect 
buildings  on  these  lands  to  use  them  for 
the  purposes  of  those  buildings. 

I  am  also  of  the  same  opinion  npon 
the  contract  between  the  parties. 

Then  what  right  have  the  railway  com- 
pany to  complain  ?  They  say  it  is  "  in. 
convenient."  The  railway  company,  how. 
ever,  were  bound  to  anticipate  those  in- 
conveniences, which  were  not  difficult 
for  them  to  foresee.  It  was  obvions 
that  being  so  immediately  contignons  to 
the  rising  town  of  Harwich,  it  was  highly 
probable  that  these  lands  wonld  be  ap- 
plied for  building  purposes.  Therefore, 
if  their  object  was  to  have  that  re. 
stiicted  use  of  the  commnnications  which 
they  contend  for,  they  should  have  con- 
tracted for  it,  and  not  having  done  so, 
they  are,  in  my  opinion,  bound  to  submit 
to  the  nse  of  the  level  crossings  for  any 


purpose  whatever  to  which  they  can  be 
applied. 

With  regard  to  the  existence  of  inoon- 
venience,  the  evidence  on  the  subject  is 
very  slight.  [His  Honour  then  referred 
to  the  evidence,  as  mere  expressions  of 
opinion  unsupported  by  tacts,  and  afler 
noticing  that  the  nearest  level  crossing 
was  700  feet  from  the  station,  said  that 
he  did  not  believe  that  any  practical 
inconvenience  had  arisen,  and  that  in 
his  opinion  the  level  crossings  could  be 
nsed  with  advantage  to  all  occupiers  of 
the  honses  now  built  or  proposed  to  be 
built  on  this  land,  without  injuring  the 
interests  of  the  railway  company.  His 
Honour  then  concluded :]  However  that 
may  be,  it  is  a  matter  which  I  cannot 
enter  into.  The  company  have  taken  the 
land  npon  the  condition  that  there  shoold 
be  these  level  crossings,  and  I  am  dearly 
of  opinion  that  these  level  crossings  may 
be  used  for  any  purposes  to  which  the 
land  may  be  applied. 

The  plaintiffs  have  therefore  eetab. 
lished  their  right,  and  there  will  be  a 
declaration  in  the  terms  of  the  prayer, 
with  the  addition  of  the  words, "  but  not 
so  as  to  obstruct  the  proper  working  of 
the  railway." 


Solicitors — Mr.  Henry  Smith,  for  the  pluntiffs ; 
Mr.  W.  H.  Shaw,  for  the  defendants. 


Bacon,  V.C.I 

1874.  >  ASKEW  V.  BOOTH. 

Feb.  19.    J 

Will — Married  Woman — Separate  Es- 
tale  —  Savings  —  Balance  at  Bankers  — 
Intestacy. 

A  married  woman  teith  separate  estate 
over  which  jmder  a  settlement  she  had 
power  of  disposition  notwithstanding  cover- 
ture, gave  by  wiU  the  whole  of  the  fund* 
constduUng  stich  separate  estate  upon  trust 
for  her  nephews  and  nieces,  and  alto  he- 
queathed  all  funds  purchased  out  of  the 
savings  of  her  separate  estate  upon  the  same 
rusts.  She  died,  leaving  a  large  balance 
on  her  current  aeeount  at  her  bankers :—~ 
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Held,  that  the  testatrix  had  not  purchased 
any  fands  out  of  the  savings  at  her  hankers, 
amd  that  such  savings  were  wndisposed  of, 
and  passed  to  her  husband  as  ad/minis- 
irator. 

The  biU  in  this  eoit  was  filed  to  admin, 
ister  BO  much  of  the  estate  of  Marjr  Ann 
Bowley,  as  nnder  certain  indentirres  of 
settlement  she  had  a  power  of  appoint- 
ment over,  and  as  she  did  appoint  br  her 
will. 

By  settlements  executed  on  the  occasion 
of  the  second  marriage,  in  the  year  1844, 
of  the  testatrix  with  the  defendant,  John 
■JTephson  Bowley,  certain  property  was 
settled  upon  trust  to  pay  the  income  to 
the  testatrix  during  her  life,  then  to  J.  J. 
Rowley  during  his  life,  and,  subject  to 
certain  trusts  m  &Tour  of  children  which 
did  not  take  effect,  then  as  well  the  capital 
as  tiie  income  of  the  trust  premises  was 
to  be  in  trust  for  such  persons  as  the  said 
testtdirix  should  by  deed  or  will  (notwith- 
standing covertore)  appoint. 

In  1852  the  testatrix  was  separated 
firom  her  husband,  and  there  never  was 
any  issne  of  the  marriage. 

By  her  will,  dated  the  28th  of  March, 
1870,  tiie  testatrix,  in  exercise  of  her 
power  of  appointment,  gave  the  whole  of 
the  trust  fonds  and  premises  subject  there- 
to to  the  defendant,  Samuel  Booth  and 
William  Askew,  upon  trust,  after  payment 
of  her  just  debts,  funeral  and  testajnentary 
expenses,  for  certain  of  her  nephews  and 
nieces,  and  then  continued  her  will  as 
follows — "  And  I  also  appoint,  give  and 
bequeath  all  ftmds  and  property  whatso- 
ever or  wheresoever,  which  have  been  or 
shall  be  purchased  out  of  the  savings  of 
property  to  which  I  have  been  or  shaJl  be 
entitled  to  my  separate  use,  to  tiie  same 
persons  and  upon  the  same  trusts  and  in 
the  same  manner,  and  as  part  of  the  pro- 
per^ hereinbefore  appointed." 

The  testatrix  died  in  July,  1872.  Pro- 
hate  of  her  will  was  granted  to  Samuel 
Booth  and  William  Askew,  and  in  the 
month  of  September  following  general 
letters  of  adnunistration  of  her  estate  and 
efiects  were  granted  to  her  husband,  John 
Jephson  Bowley. 

Amongst  other  property  the  testatrix 
left  a  sum  of  1,7802.  standing  on  her  cor- 
Hsw  SBBna,  48.— Chamv. 


rent  account  at  her  bankers.  This  sum 
had  been  accumulated  by  her  out  of  income 
derived  from  her  separate  estate.  Another 
qaestion  now  arose,  whether  it  passed 
under  her  will  to  her  trustees,  or  whether 
it  was  undisposed  of^  and  so  passed  to  her 
husband  as  her  administrator. 

Mr.  Bagshatae,  for  John  Jephson  Bowley, 
contended  that  the  testatrix  had  not  dis- 
posed of  the  savings  at  her  bankers,  and 
that  they  therefore  passed  to  her  hus- 
band— 

Johnstone  t.  Lmtib,  15  Sim.  308 ;  s.  o. 

15  Law  J.  Bep.  (n.b.)  Chanc.  386 ; 

Humphery  y.  Biehards,   25  Law  J. 

Bep  (N.S.)  Chanc.  442 ; 
Be  BosenthaU's  Settlement,  6  W.  B. 
139. 

Mr.  Kay  and  Mr.  Owen,  for  the  tros- 
teee. — The  testatrix  evidently  intended 
that  all  property  over  which  she  had  dis- 
posing powers  should  pass  under  her  will 
to  her  trustees,  and  tke  words  used  by 
her  are  sufficient  to  cover  her  savings. 
The  Court  is  always  anxious  to  prevent 
an  intestacy. 

Mr.  Eddis  and  Mr.  M.  OooTcson,  for  one 
of  the  legatees. — These  are  funds  "  pur- 
chased "  out  of  the  savings  of  separate 
estate.  The  legal  meaning  of  the  word 
purchase  is  to  acquire,  and  that  is  the 
meaning  which  applies  to  this  case. 

Bacon,  V.G.,  held  that  he  could  not, 
without  introducing  some  words  into  the 
will,  hold  that  the  testatrix  had  disposed 
of  the  money  standing  on  her  current 
account  at  her  bankers  at  the  time  of  her 
death,  and  that  money  at  a  bankers  could 
not  come  nnder  either  of  the  terms 
"funds"  or  "property."  He  therefore 
declared  that  there  was  an  intestacy  as  to 
this  sum,  and  that,  subject  to  the  liability 
to  pay  the  debts  of  the  testatrix,  the 
husband  was  entitled  to  it  as  adminis- 
trator. 


SolicitOM — ^Messrs.  Frere,  Forster  &  Frere,  for 
plaintiff;  Messn.  Dobinson  &  Gteare,  agents  for 
Mewn.  W.  &  B.  Wake,  Sheffield,  and  Messrs. 
Singleton  &  Tattershall,  agents  for  Mr.  W.  £. 
Tattershall,  Sheffield,  for  defendants. 


SB 


Digitized  by 


Google 


COURTS  OF  CHANOBBT: 


870 

IiOBSS  JusncBs.^ 

t  ^aA' OK      >      CAYANDBB  1>.  BULTBEL. 
Jnly  24,  25.    f 

Deo.  2.      J 

Oonttruetive  Notice— Partners  —  Joint 
OeoapatUm  ofLa/nd — Tltte. 

B.  ^  0.  carried  on  Jmsinese  together  in 
partnership,  imder  articles  by  which  the 
real  estate  upon  which  their  business  was 
earried  on,  and,  of  which  they  were  seised  as 
tenants  in  common  in  fee,  was  made  part- 
nership assets.  B.,  to  secure  a  separate  debt, 
mortgaged  his  moiety  of  the  estate  to  hankers, 
who  were  aware  when  they  took  the  mort- 
gage that  the  premises  were  in  the  ocoupa- 
Hon  qf  the  parttiers,  and  that  they  earried 
on  their  business  thereon,  B,  absconded, 
leaving  partnership  deiits  which  C.  was 
obliged  to  pay: — Held,  that  the  bankers 
had  constrnctive  notice  th(U  the  property 
belonged  to  the  partnership,  and  thai  0. 
was  entitled  to  be  paid  'out  of  the  property 
what  was  due  to  him  from  the  partnership 
in  priority  to  the  bamkers'  claim  under  their 
mortgage. 

This  was  an  appeal  from  a  decree  of 
Wiokens,  V.C. 

By  deed,  dated  the  29th  of  December, 
1863,  a  freehold  piece  of  land  was  con- 
veyed to  such  uses  as  H.  Bewlay  and  the 
plaintiff  Cavander  should  jointly  appoint, 
and  in  default  of  such  appointment,  as  to 
one  moiety  to  Bewlay  in  fee,  and  as  to  the 
other  moiety  to  the  plaintiff  in  fee.  The 
plaintiff  ana  Bewlay  erected  a  manufac- 
tory on  the  land  and  carried  on  thereupon 
the  business  of  cigar  and  tobacco  manu- 
fiKstorers  under  articles  of  partnership, 
dated  the  3rd  of  December,  1864,  by 
which  the  land  was  made  partnership 
property.  In  June,  1866,  Bewlay  mort- 
gaged his  moiety  of  the  premises  to 
ihe  bankers  of  the  partnership  to  se- 
cure a  debt  due  to  them  on  his  separate 
account.  The  mortage  deed  recited  the 
conveyance  to  Bewlay  and  the  plaintiff, 
but  did  not  refer  to  the  partnership  other- 
wise than  so  &r  as  it  described  the 
premises  as  being  in  the  occupation  of 
Bewlay,  and  used  by  him  for  the  purposes 
of  his  business  as  a  tobacco  manufac- 
turer. In  June,  1870,  Bewlay  absconded, 
leaving  unpaid  partnership  debts  to  a 


1[N.S. 


large  amount,  which  the  plaintiff  wb8 
obliged  to  pay,  and  in  consequence  a  con- 
siderable sum  became  due  to  the  plaintiff 
from  the  partnership.  The  only  part- 
nership asset  remaining  was  this  property. 
There  remained  due  from  Bewlay  to  the 
bankers  an  amount  exceeding  the  value 
of  his  moiety  in  the  property.  The 
plaintiff  filed  his  bill  against  the  bankera 
and  others  for  partnership  aoconnta 
and  for  a  declaration  that  he  was  en- 
titled to  be  paid  out  of  the  property  in 
priority  to  i^e  bankers'  mortgage  debt 
the  amount  which  should  be  round  doe 
to  him.  Vice-Ohancellor  Wiokens  dis- 
missed the  bill  as  against  the  bankers. 
The  plaintiff  appealed  from  this  decree. 

It  appeared  that  the  bankers  who,  as 
stated  above,  were  the  bankers  of  the 
firm,  were  well  aware  when  they  took 
the  mortgage  of  the  existence  of  'the 
partnership  between  Bewlay  and  Ca- 
vander,  but  on  the  hearing  in  the  Court 
below  there  was  no  sufficient  evidence 
to  shew  whether  they  were  also  aware 
that  the  properly  was  in  the  occupation 
of  the  pwtnership.  When  the  case  oame 
on  upon  appeal  in  Jnly,  1873,  the  Lords 
Justices  postponed  the  hearing  of  it  for 
the  purpose  of  obtaining  further  evidence 
upon  wis  point.  The  bankers  on  the 
2nd  of  December  attended  in  Court  and 
admitted  that  when  they  took  the  mortgage 
they  were  aware  that  the  partnership 
business  was  carried  on  upon  the  pre- 
mises. 

Mr.  Lindley  and  Mr.  Jason  Smith  ap- 
peared on  beh&lf  of  the  plaintiff  in  sup- 
port of  the  appeal.  They  argued  that 
the  bankers  had  constructive  notice  at 
the  time  of  taking  their  mortgage  of  the 
title  of  the  partnership  to  this  proper^. 
They  knew  that  Cavander  and  Bewlay 
were  partners;  that  the  property  was 
in  their  joint  occupation  for  business  pur- 
poses, and  that  they  had  a  joint  power  of 
appointment  enablmg  them  to  deal  with 
the  property.  They  had  abstained  from 
making  enquiries  which  they  ought  to  have 
made,  and  must  be  taken  to  have  known 
what  they  would  have  ascertained  if  they 
had  made  them,  viz.,  that  the  land  was 
the  property  of  the  partnership — 

Jones  T.    Smith,  1  Ha.  43 ;   s.  c.  1 
Ph.  244 ;  B.  c.  11  Law  J.  Bep. 
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(n.8.)  Chanc.  83 ;  and  on  appeal 

12  Law  J.  Rep.  (ir.s.)  Chanc.  381 ; 

We$t  y.  Beid,  2  Ha.  249 ;  8.  o  12  Law 

J.  Rep.  (n.s.)  Cbanc.  245 ; 
Ware  v.  Lord  Egmont,  4  De  Qex,  M, 
&  O.  480 ;  8.  o.  24  Law  J.  Bep. 
(n.s.)   Chano.  361 ;   reversing  23 
Law  J.  Bep.  (h.s.)  Chano.  499 ; 
BanieU  v.  JDavison,  16  Ves.  249 ; 
Holmes  v.  PoioeU,  8  De  G^  M.  & 

G.  572 ; 
James  r.  LUehfidd,  39  Law  J.  Bep. 
(ir.s.)  Chanc.  248 ;  b.  o.  Law  Bep. 
9  Eq.  51. 
Mr.  Brittowe  and  Mr.  Batten,  for  the 
hankers. — The  knowledge  of  the  fact  that 
the  property  had  been  conveyed  to  Bew* 
ky  and  Cavander  as  tenants  in  common, 
and  that  the  land  was  in  their  joint  oo> 
cnpation  under  the  conveyance  did  not 
pnt  the  bankers  upon  their  enquiry  and 
was  not  constmctive  notice  of  the  claims 
of  the  partnership.     The  doctrine  of — 

Daniels  v.  Davison  (vbi  stmra), 
applied  only  to  a  case  where  the  posseS' 
non  was  not  according  to  the  title.  The 
contranr  was  the  case  here.  The  doc. 
trine  of  that  case  would  not  now  be  ex- 
tended. The  plaintiff  had  been  guilty  of 
laches  in  allowing  the  deed  to  remain  in 
Bewlay's  possession. 
No  reply  was  called  for, 

LosD  JusncK  Jauks  said — ^Having  be- 
fore OS  this  morning  the  evidence  of  the  two 
bankers  who  candidly  stated  their  know- 
ledgeat  the  time  when  they  tooktheirmort- 
gage  that  the  business  of  the  firm  was 
ouTied  on  upon  this  land,  the  only  ground 
upon  which  the  Vice-Chancellor  decided 
this  case  is  entirely  removed.  The  Vice- 
Chanoellor  thought  that  at  the  time  when 
the  mortgage  was  taken  the  bankers  had 
no  notice  that  the  firm  of  Bewlay  &  Co. 
was  in  possession  of  the  premises.  The 
question  is  whether  the  knowledge  which 
the  bankers  now  admit  they  had  of  that 
ocoapation  was  notice  to  them  of  the 
rights  of  the  partners.  I  am  of  opinion 
that  in  this  case  the  bankers  had  ample 
notioe  of  the  rights  of  the  partners.  To 
bold  this  18  no  extension  of  the  rule  in 
DaiMeU  V.  Davison  (vbi  supra)  that  notice 
of  the  property  being  in  the  possession  of 
a  person  is  notice  of  that  person's  title 


thereto.  It  was  stud  that  the  rule  would 
not  apply  where  the  title  was  that  of  two 
tenants  in  common.  But  the  title  of  a 
partnership  is  a  distinct  thing  from,  the 
title  of  two  tenants  in  common  of  free- 
holds. A  partnership  must  be  pcesumed 
to  bo  in  possession  of  the  entirety  of  the 
property  for  the  purposes  of  their  trade. 
And  they  being  thus  in  possession,  the 
same  result  must  follow  from  a  knowledge 
of  their  possession  as  in  the  case  of  any 
other  owner.  It  is  admitted  that  the 
principle  would  have  applied  if  there  had 
been  a  third  partner  who  was  not  one  of 
the  tenants  in  common,  and  it  is  difBcult 
to  suggest  any  ground  of  distinction  be- 
tween tixe  two  cases.  Here  was  a  firm  in 
possession  of  the  property ;  that  was  notice 
to  the  bcmkers  who  were  bound  to  en- 
quire as  to  the  rights  of  the  firm.  It 
was  much  more  natural,  that  these 
bankers  should  have  had  notice  that  the 
partners,  who  were  their  cuBtomers,  had 
some  interest  in  the  property  than  that 
the  purchaser  in  Daniels  v.  Vavison  (ubi 
supra)  should  have  been  put  upon  his 
enquiry.  Then  it  was  urged  that  the 
plaintiff  was  guilty  of  some  negligence  in 
allowing  the  deed  of  conveyance  to  re- 
main in  Bewlay's  hands.  But  I  see  no 
ground  fo^  imputing  to  him  any  such 
negligence,  having  regard  to  Bewlay's 
cO'Ownership  of  the  property.  I  am  of 
opinion  that  the  decree  must  be  reversed 
and  that  the  plaintiff  is  entitled  to  the  de- 
claration he  asks  for. 

LoBD  JnsTTCS  Mbllish. — I  am  of  the 
same  opinion.  I  should  be  sorry  to  ex- 
tend the  doctrine  of  constmctive  notice, 
but  this  case  comes  exactly  within  the 
authority  of  Daniels  v.  Davison  (ubi 
supra).  The  bankers  knew  when  the 
plaintiff  and  Bewlay  became  tenants  in 
common  of  these  premises,  and  they  knew 
that  they  were  carrying  on  their  part- 
nership business  on  these  very  premises. 
They  had  notice,  therefore,  that  the  part- 
ners had  entered  into  an  agreement  of  a 
greater  or  less  extent  for  a  partnership 
either  at  will  or  for  years.  'The  bargain 
between  them  might  be,  Sks  in  this  case, 
that  the  property  should  be  partnership 
assets,  or  it  might  be  to  some  other  effect 
regarding  the  property.  The  bankers, 
knowing  of  the  occupation  for  the  par- 
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poses  of  the  partnersliip,  were  bound  to 
enquire  what  the  bargain  was.  I  agree 
that  there  is  no  evidence  of  laches  on  the 
plaintifi's  part  and  that  his  claim  is  en- 
titled to  priority  over  the  claim  of  the 
bankers. 

SoUdton — ^Mr.  Weall,  for  plaintiff;  Messrs.  Wed- 
lake  te  Letts,  agents  for  Mr.  Edmonds,  Ply- 
moath,  for  defendants. 


Mauks,  Y.O. 
1878. 
Nov.  4. 
Selborne,  L.G. 
Jaues,  L.J. 
Hellish,  L.J. 
1874. 
Jan.  15,  19. 


>    HATTOH  V.  HAYWOOD. 


Judgment  Oreditor — Writ  of  Elegit — 
"  ActtMl  Delivery  in  Execution" — Gha/rge 
on  Equitable  Estate — "Incorporeal"  He- 
reditaments—Statute 27  «•  28  Vict.  0.  112. 

To  entitle  a  judgment  creditor  to  a  valid 
charge  on  Mb  debtor's  real  estate,  v/nder  27 
^  28  Vict.  e.  112,  there  mntt  be  actual  de- 
livery in  execution  under  the  unit  of  elegit. 
The  Act  makes  no  distinction  in  that  re- 
spect between  hereditaments  corporeal  and 
incorporeai. 

Where  the  estate  of  the  judgment  deibtor 
is  equitable  only  tmd  therefore  incapable  of 
delivery  in  execution  the  creditor  should 
obtain  the  decree  of  the  Court  of  Chancery 
vesting  in  him  tlie  estate  of  the  debtor,  and 
this  will  be  equivalent  to  delivery  in  execu- 
tion in  the  case  of  legal  estates. 

The  plaintiff  recovered  a  judgment  at  law 
against  the  owner  of  the  equity  of  redemp- 
tion in  certain  real  estate.  The  judgment 
was  duly  registered,  and  a  writ  of  elegii, 
also  duly  registered,  was  issued  against  the 
lands  of  the  judgment  debtor,  and  delivered 
to  the  sheriff  for  execution,  but  in  conse- 
quence of  the  debtor's  interest  in  the  lands 
being  merely  equitable,  the  sheriff  tuas  un- 
able to  execute  the  writ,  and  he  accordingly 
returned  "nihil."  TJie  debtor  subsequentUf 
became  bankrupt.  A  bill  having  been  fled 
by  the  judgment  creditor  for  a  declaration 
that  his  judgment  constituted  a  vaUd  charge 
An  his  debtor't  equity  of  redemption,  a 


demurrer  for  want  of  equUy  was  allowed 
by  one  of  the  Vice-Ohaneeliors,  and  upon 
appeal  the  judgment  was  (Mrmed  by  the 
fia  Court.  Thornton  v.  Finch  (4  Giff. 
515 ;  s.  c.  34  Law  J.  Bep.  (n.s.)  Cluuic. 
466)  observed  upon. 

Demurrer.  * 

The  bill  stated  as  follows — 

Henry  Austin,  previously  to  and  at  the 
time  of  his  bankruptcy  hereinaft^  men- 
tioned, was  possessed  of  or  entitled  to 
certain  lands  or  hereditaments  in  Middle- 
sex, subject  to  certain  mortgages  or  in> 
cumbrances  thereon. 

On  ihe  4th  of  January,  1870,  the 
plaintiff  recovered  judgment  against  the 
said  H.  Austin  in  an  action  at  law  for 
8001.,  and  costs.  The  judgment  was  entered 
upon  a  warrant  of  attorney  given  by  the 
said  H.  Austin  to  the  plaintiff,  to  se- 
cure payment  to  the  plaintiff  of  3772.  and 
interest.  The  judgment  was  duly  regis- 
tered in  the  Middlesex  registry. 

On  the  9th  of  January,  1872,  a  writ  of 
elegit,  directed  to  the  sheriff  of  Middlesex, 
was  issued  out  of  the  Court  of  Queen's 
Bench,  upon  the  judgment,  against  the 
goods,  chattels,  lands,  tenements  and  he- 
reditaments of  the  said  H.  Austin,  and 
was  duly  registered  in  the  Court  of  Com- 
mon Pleas,  pursuant  to  the  statute  27  A 
28  Vict.  c.  112, 

On  the  10th  of  January,  1872,  the  writ 
was  delivered  to  the  sheriff  for  execution, 
but  he  could  not  execute  the  same,  being 
unable,  by  reason  of  the  existence  of  the 
said  prior  mortgages  or  incumbrances, 
and  by  reason  of  the  estate  or  interest  of 
the  said  H.  Austin  being  merely  equit- 
able, to  discover  any  goods,  chattels, 
lands,  tenements  or  hereditaments  of  the 
said  H.  Austin,  in  his,  the  said  sheriff's, 
bailiwick,  and  the  sheriff  returned  ihe 
writ  "nihil." 

In  July,  1872,  the  said  H.  Austin  was 
adjudicated  a  bankrupt,  and  the  defend- 
ant was  duly  appointed  trostee  of  his 
estate. 

Under  these  circumstances,  the  plain- 
tiff alleged  he  had,  by-  virtue  of  the  said 
judgment,  a  charge  in  equity  on  the 
estate  and  interest  of  the  said  H.  Austin 
in  the-  aforesaid  lands,  tenements  and  he- 
reditaments. 
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The  defendant  sobseqnenUy  sold  Aus- 
tin's equitable  interest  in  certain  land, 
under  a  contract  entered  into  by  Austin 
-with  the  purchaser,  and  received  and  re- 
tained the  purchase  money;  and  was 
about,  and,  as  it  was  allured,  with  a  view 
of  defeating  the  plaintifr  s  charge  under 
his  said  judgment,  to  concur  with  the 
prior  mortgagees  in  selling  Austin's  inte- 
rest in  the  other  lands,  tenements  and 
hereditaments  aforesaid,  and  to  retain 
the  balance  of  the  purchase  moneys, 
after  satisfying  the  prior  mortgages,  with- 
out satisfying  the  plaintiff's  judgment 
debt. 

The  plaintiff  then  submitted  that,  under 
the  ciroamstanoes,  he  was  unable  to  pro- 
cure the  said  lands,  tenements  and  here- 
ditaments to  be  delivered  in  execution  to 
him,  and  that  he  had  no  remedy  except  in 
a  Court  of  equity.  He  accordingly  prayed 
that  the  said  judgment,  previously  to  and 
at  the  time  of  the  bankruptcy  of  the  said 
H.  Austin,  constituted  a  good  and  valid 
charge  in  equity  on  the  estate  and  interest 
of  the  said  H.  Austin  in  the  said  lands, 
tenements  and  hereditaments,  subject  to 
tiie  prior  mortgages  and  incumbrances 
thereon,  or  on  the  surplus  proceeds  of  the 
sales  thereof,  after  satisfying  such  prior 
martgagea  and  incumbrances,  and  that 
the  amount  of  the  plaintiff's  said  j  udgment 
debt  and  the  costs  of  suit  ought  to  be 
paid  to  him  out  of  such  surplus  proceeds ; 
and  for  other  relief. 

The  defsudant  demurred  to  the  bill,  for 
want  of  equity. 

1&",  /.  Pearson  and  Mr.  Whitehome,  for 
the  demurrer. — This  bill  ia  clearly  de- 
murrable, for  the  Act  27  &  28  Vict.  c. 
112  enacts  (section  1)  that  no  judgment 
shall  affect  any  land  "  until  such  land 
shall  have  been  actually  delivered  in  exe- 
cution by  virtue  of  a  writ  of  elegit  or 
other  lawful  authority,  in  pursuance  of 
such  judgment."     Here  the  land  was  not 
delivered  in  execution  under  the  plaintiff's 
judgment,  and  therefore  he  has  no  inte- 
rest therein,  either  at  law  or  in  equity — 
Earl  of  Oork  v.  BtuseU,  41  Law  J. 
Bep.  (N.8.).Chanc.  226;  s.  c.  Law 
Bep.  13Eq.  210; 
In  re  The  Cowbridge  Bailway  Com- 
pamtf,  37  Law  J.  Bep.  (n.s.)  Chano. 
306 ;  8.  c.  Law  Bep.  5  £q.  413. 


This  bill  seems  to  have  been  filed  on 
the  authority  of 

Thornton  v.  Finch,  4  Giff.  515 ;  s.  o. 

34   Law   J.    Bep.   (n.s.)   Chanc. 

466; 
but  there  the  order  was  obtained  by  con- 
sent ;  the  question  as  to  the  rights  of  the 
judgment  creditor  was  not  argued,  inas- 
much as  the  judgment  debtor  did  not  ap- 
pear. See  also  the  observations  on  that 
case  in  Williams  on  Beal  Property,  7th  ed. 
addendum  to  p.  82,  where  it  is  submitted 
that  there  was  no  ground  for  the  doubt 
stated  in  the  marginal  note  as  to  the  ap- 
plication of  the  statute  to  an  equity  of 
redemption.  The  judgment  creditor  has 
no  lien  on  the  land  until  he  has  got  a  re- 
turn from  t\ie  sheriff —     • 

Quest  V.  The  Oowbridge  Bailway  Com. 

pany,  37  Law  J.  Bep.  (n.s.)  Chano. 

909;  s.  0.  Law  Bep.  6  Eq.  619, 

623.  r       -1         , 

The  object  of  the  Act,  27  &  28  Vict.  o. 
112,  was,  as  the  preamble  expresses,  to 
assimilate  the  law  affecting  real  estate  to 
that  affecting  pure  personal  estate  in  re- 
spect of  judgments,  and  no  judgment 
could  affect  personal  chattels  unless  they 
were  actually  taken  in  execution  under  a 
writ  of  ^.  fa.  The  allegation  in  the  bill 
as  to  the  warrant  of  attorney  given  to 
Austin  by  the  plaintiff  would  also,  if  it 
were  necessary  to  rely  upon  it,  of  itself 
afford  sufficient  ground  for  a  demurrer, 
for  the  bill  does  not  state  that  the  war- 
rant,  or  a  copy  thereof,  was  filed  within 
twenty-one  days  after  the  execution  there- 
of; if  it  was  not  so  filed  it  was  void, 
under  section*  26  of  the  Debtors  Act, 
1869. 

Mr.  Tovmsend  (Mr.  Olasse  with  him),  for 
the  bill. — We  submit  that  we  have  satis- 
fied the  terms  of  the  statute,  and  have  a 
charge  upon  the  land,  inasmuch  aa  we 
obtained  the  writ  of  elegit,  we  registered 
it,  we  placed  it  in  the  hands  of  the  sheriff, 
and  we  got  a  return  to  it.  Wedid,infiftct, 
all  we  could. 

"  Actual "  delivery,  in  the  1st  section 
of  the  Act  (27  &  28  Vict.  c.  112)  cannot 
mean  "manual"  delivery,  for  the  word 
"  land  "  is,  by  section  2,  to  be  taken  to 
include  hereditaments,  corporeal  "  or  in- 
corporeal," and  incorporeal  hereditaments 
are  incapable  of  manual  delivery.    If  the 


Digitized  by 


Google 


374 


COURTS  OF  CHANOEBT: 


[N.  S. 


Aot  had  intended  to  apply  to  heredita- 
ments that  coald  not  be  delivered,  it 
should  have  said  so  specifically.  As 
Wood,  V.O.,  said  in 

In  re  The  Gowbridge  Baihoay  Com- 
pany (tibi  svpra), 
it  conld  not  have  been  intended  that  all 
the  remedies  given  by  1  &  2  Vict.  c.  110, 
shonld  be  swept  away  by  a  side  wind. 
In  that  case  the  petition  was  dismissed, 
because  the  petitioners,  the  judgment 
creditors,  were  wrong  in  form ;  but  the 
Vice-Chancellor  expressly  said  that  they 
might  assert  their  equitable  rights  by  bill, 
and  have  the  legal  impediment  removed 
ontof  their  way.  Vice-Chtmcellor  Wood's 
view  was  approved  of  by  CHffard,  V.C., 
in — 

Gvest  T.  The  Gowbridge  Baiheay  Oom- 
pony  (libi  supra). 
It  is  also  expressly  laid  down  in  Beton 
on  Decrees,  3rd  edit.  p.  456,  that  equity 
will  assist  a  judgment  creditor  in  obtaining 
execution  where  some  legal  impediment 
prevents  the  creditor  from  obtaining  his 
fall  rights  at  law,  and  will  also  give  him 
execution  on  the  equitable  interests  of  the 
debtor.  We  submit,  therefore,  that  this 
bill  is  sustainable. 

Malins,  y.C,  said  that  if  execution  had 
been  delivered  under  the  judgment  upon 
the  writ  of  elegit,  it  was  clear  the  plain> 
tiff  would  have  brought  himself  with- 
in the  statute  27  &  28  Vict.  c.  112,  and 
would  have  had  an  interest  in  the  land. 
But,  instead  of  taking  execution,  the 
sheriff  returned  "nihil,"  and  while  the 
return  was  in  force  the  judgment  debtor 
became  bankrupt.  The  question  was  whe- 
ther the  judgment  creditor  had  any  inte- 
rest in  the  lands  of  the  judgment  debtor. 
Now  an  Act  on  this  subject  was  intro- 
duced into  Parliament  in  1864,  and  was 
referred  to  a  select  committee,  on  which 
he  himself  sat.  Chreat  care  was  bestowed 
upon  the  Aot,  the  object  of  which  could 
not  be  better  expressed  than  in  the 
preamble.  The  law  was  at  that  time  in  an 
anomalous  stcU^,  and  he  could  never  un- 
derstand why  a  judgment  creditor  should, 
by  virtue  of  his  judgment,  have  a  greater 
interest  in  his  debtor's  lands  than  in  his 
chattels.  By  virtue  of  his  judgment  he 
had,  under  the  old  law,  a  lien  on  his 


debtor's  lands,  and  was,  in  fitot,  a  mort- 
gagee. The  Aot  1  &  2  Yiot.  o.  110.  s.  14 
said  that  the  judgment  creditor  should  be 
in  the  same  position  as  if  the  debtor's 
lands  had  been  charged  by  writing  under 
his  hand.  So  that  every  judgment  cre- 
ditor became  a  necessary  party  to  a  saib 
for  foreclosure  or  sale.  This  state  of 
things  involved  a  monstrous  risk  to  pur- 
chasers. The  remedies  given  by  statute 
generally  turned  out  to  be  practically  use- 
kss,  and  nothing  was  left  for  the  judg- 
ment creditor,  the  debtor  having,  in  most 
cases,  already  mortgaged  his  lands  to  the 
utmost.  On  the  occasion  of  eveiy  par- 
chase  it  used  to  be  necessary  to  search 
for  judgments  in  every  Court,  the  expense 
of  whidi  was  very  great.  Therefore,  to 
facilitate  the  transfer  of  land,  this  Aot 
(27  &  28  Vict.  c.  112)  was  passed.  No- 
thing could  be  clearer  than  the  object  of 
this  Act  as  stated  in  the  preamble,  that  it 
was  "desirable  to  assimilate  the  law 
affecting  freehold,  copyhold,  and  leasehold 
estates  to  that  affectmg  purely  personal 
estates  in  respect  of  fotnre  judgments, 
statutes  and  recognisances." 

Nothing  conld  be  more  clear  than  the 
object  of  the  legislature,  that  "  no  judg- 
ment, statute  or  recognisance  to  be  en- 
tered up  ^i&er  the  passing  of  this  Aot 
shall  affect  any  land  (of  whatever  tenure) 
until  such  land  shall  have  been  aeiuaUtf 
delivered  in  execution,  by  virtue  of  a 
writ  of  degU  or  other  lawful  authority,  in 
pursuance  of  such  judgment,  statute  or 
recognisance."  Then  it  was  said  there 
were  many  interests  in  land  which  were 
incapable  of  delivery,  such  as  rents,  tithes, 
&o.,  and  that  therefore  such  interests 
could  not  be  included  in  the  Act.  The 
2nd  section,  however,  said  that  the  word 
"land"  was  to  be  taken  to  include  he- 
reditaments, "  corporeal  or  incorporeal," 
that  is,  every  kind  of  interest  m  land. 
He  could  not  concur  with  Lord  Hatherley 
in  the  opinion  that  the  meaning  of  the 
Act  was  doubtful.  He  thought  it  was 
better  to  take  the  plain  words  of  the  Aot, 
and  in  doing  so  he  held  that,  unless  cer- 
tain things  were  done  by  the  judgement 
creditor,  he  took  no  interest  in  the  lands 
of  his  judgment  debtor.  The  Aot  assimi- 
lated uie  law  on  the  subject  relating  to 
real  estate  to  that  relating  to  pure  per- 
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sonal  estate,  and  said  there  most  be  actual 
deKvery  in  exeontion.  If  In  re  The  Gow- 
bridge  BaHway  Oompany  (ubi  supra),  had 
been  before  him  he  should  have  held, 
withont  any  doubt,  that  the  judgment 
creditor  took  no  interest  imless  he  ob- 
tained actual  delivery.  Looking  at  Ghiest 
v.  The  Cowbridge  Baihoay  Company  (ubi 
«Mpra),  he  was  inclined  to  think  that  Lord 
Hatherley  did  not  really  entertain  the 
opinion  in  the  other  Cowbridge  case  that 
actual  delivery  was  not  necessary.  As  to 
Thornton  t.  Fmeh  (ubi  supra) ,  he  regretted 
the  case  was  reported,  because  it  had  no 
real  authority.  The  only  persons  before 
the  Court  were  the  mortgagees,  who  had 
no  interest  in  the  question,  because  they 
would  be  paid,  and  were  paid.  The  only 
person  interested  in  contesting  the  plain- 
tifTs  claim,  the  judgment  debtor,  did  not 
appea* :  the  question,  therefore,  was  not 
argued,  and  he  was  of  opinion  that  if  he 
had  had  the  case  argued  before  him  he 
should  have  adhered  to  the  Act,  which 
said  that  no  judgment  creditor  could  have 
any  interest  in  any  land,  corporeal  or  in- 
corporeal, unless  he  had  actual  possession 
of  it  by  a  writ  of  elegit.  There  was  no 
good  reason  why  a  judgment  creditor 
should  have  an  mterast  above  the  other 
creditors,  he  having  no  contract.  All 
creditors  should  share  alike  under  a  bank- 
mptqy,  unless  one  of  them  had  put  him- 
self in  the  advantageous  position  g^ven  by 
the  Act  of  ParUuuent.  He,  therefore, 
adhered  to  his  decision  in  Earl  of  Cork  v. 
BuueU  (vH  supra),  and  held  that  the 
plaintiff  had  no  interest.  The  demurrer 
must,  therefore,  be  allowed. 

The  plaintiff  appealed. 
Mr.  Olasae  and  Mr.  Townsend  appeared 
for  the  appellant. 

Mr.  J.  Pearson  and  Mr.  WhUehome,  for 
the  respondent. 

The    following   additional  authorities 
were  cited  upon  the  appeal — 

Neate  t.  The  Duke  of  Marlborough, 

SMyl.  A  Or.  407; 
Smith  v.'Hwrst,  10  Hare  80, 49n. ;  s.  c. 
22  Law  J.  Bep.  (n.s.)  Chano.  289 ; 
Johnson  t.  Burgess,  42  Law  J.  Bep. 
(n.s.)  Chanc.  400 ;  s.  o.  Law  Bep. 
15  Eq.  398; 


Mildred  r.  Atutin,  Law  Bep.  8  Eq. 

220; 
Be  Bailey's  Trusts,  38  Law  J.  Bep. 

(n.8.)  Chanc.  237 ; 
Beavan  v.  Harl  of  Oxford,  6  De  Gex, 

M.  &  Q.  492 ; 
14  2  Vict  c.  110 ; 
2  4  3  Vict.  c.  11 ; 
8  4  4  Vict.  c.  82 ; 
18  4  19  Vict.  o.  15 ; 

22  4  23  Vict.  0.35; 

23  4  24  Vict.  o.  38 ; 
27  4  28  Vict,  o,  112. 

Thb  Lobd  Chancellor. — ^I  think  the 
decision  of  the  Vioe-Chancellor,  by  which 
he  allowed  the  demurrer,  was  quite  right. 
The  preamble  of  the  statute  (27  4  28 
Vict.  c.  112)  expresses  that  it  is  desirable 
to  assimilate  the  law  as  to  freehold,  lease- 
hold and  copyhold  estates  to  that  respect- 
ing personal  chattels  in  regard  to  statutes 
and  recognisances. 

The  statute  was  manifestly  founded  on 
a  large  public  policy,  the  object  of  which 
would  be  defeated  if  a  narrow  construc- 
tion were  put  upon  it,  the  intention  being 
to  assimilate  the  law  affecting  &eehoI^ 
leasehold  and  copyhold  estates  to  that 
affecting  personalty,  that  law  being  that 
the  chattels  are  not  transferred  until 
there  has  been  what  is  practically  an 
actual  deUveiy  in  execution. 

Then  it  is  suggested  that  a  construc- 
tion making  so  great  a  change  as  that 
would  throw  some  impediments  in  the 
way  of  the  exereise  of  rights  given  by 
earlier  statutes  to  judgment  creditors ; 
but  the  Act  only  affects  judgments 
entered  up  after  the  passing  of  the  Act ; 
and,  though  it  would,  I  think,  have  been 
a  retrograde  movement  if  Parliament  had 
taken  away  from  creditors  all  means  of 
following  uieir  debtor's  property  without 
driving  him  to  bankruptcy,  yet,  if  the 
Legislature  had  thought  fit  to  do  so,  that 
would,  of  course,  have  been  binding. 

Then  what  are  the  words  used  for  assi- 
milating the  law  as  to  realty  Xincluding 
chattels  real)  to  the  law  as  to  pure 
chattels  ?  The  Ist  sectio~n  says  that  no 
judgment  shall  affect  any  land  until  such 
land  has  been  "  actually  delivered  in  exe- 
cution by  virtue  of  a  writ  of  elegit  or  other 
lav^ful  authoriiy."    Now,  it  seems  to  me 


Digitized  by 


Google 


376 


COUBTS  OF  OHINCERY: 


[N.  S. 


that  the  statatos,  so  far  from  justifying 
the  narrow  constmction  of  limiting  the 
term  "  land  "  to  land  capable  of  being  de- 
livered in  execution  at  law,  tend  to  shew 
the  opposite. 

The  2nd  section  of  27  &  28  Vict.  c.  112, 
says  that  the  term  "  land  "  shall  inclnde 
all  hereditaments,  not  only  con>oreal,  bat 
also  incorporeal,  which  coald  not  have 
been  delivered  in  execution  at  all  under 
the  old  law,  and  several  others  which 
were  included  in  the  11th  section  of  the 
statute  14  2  Vict.  c.  110. 

Then  it  is  said  that  an  interest  in  land 
which  could  not  have  been  actually  de- 
livered in  execution  by  the  sheriflf  s  return, 
such  as  equities  of  redemption,  was  not  in- 
tended to  be  included.  That  would  be  a 
very  arbitrary  construction,  and  defeat  the 
object  of  the  Act  as  expressed  in  the  pre- 
amble, and  would  put  a  narrow  construc- 
tion on  the  generality  of  the  enacting 
clause.  The  words  "actually  delivered 
in  execution,"  it  is  said,  must  contem- 
plate something  that  may  be  actually 
delivered  in  execution,  and  there  is,  no 
doubt,  some  force  in  that  argument ;  for 
one  would  have  expected  to  find  some 
mode  indicated  by  which  such  interests 
could  be  got  at  for  the  purpose  of  enabling 
judgment  creditors  to  obtain  the  fruits  of 
their  judgment ;  and  it  would  be  unlikely 
that  the  Legislature  should  say  that 
that  should  be  done  which,  with  respect 
to  some  lands,  could  not  be  done  at  alL 
But  even  if,  according  to  a  sound  con- 
struction of  the  Act,  it  appeared  that  the 
Legislature  had  done  that,  this  Court  can 
only  give  effect  to  the  intention. 

Then  there  is  the  4th  section,  which 
says  that  every  creditor  to  whom  land 
has  been  delivered  in  execution  shall  be 
entitled  to  a  summary  remedy,  but  unless 
the  land  has  been  actually  delivered  in 
execution,  he  is  not  entitled.  The  same 
principle  of  constmction  seems  to  follow 
88  to  that  section.  Judgment  or  recog- 
nisance was  to  affect  land  under  the  first 
Act,  only  when  it  has  been  actually 
extended. 

In  Jn  re  Gowbridge  BaUtoay  Company 
(vhi  supra),  the  Vice- Chancellor  said  that 
it  was  not  to  be  presumed  that  the  Legis- 
lature intended  absolutely  to  sweep  away 
the  benefits  oonferred  on  judgment  credi- 


tors by  the  1  A  2  Vict.  c.  110,  without 
expressly  referring  to  that  statute,  bat 
that  a  bill  must  be  filed  to  remove  leg&l 
impediments.  Well,  I  agree  with  that, 
more  especially  as  that  construction  is 
confirmed  by  a  sound  constmction  of  the 
statute  as  compared  with  the  other  enact- 
ments. 

The  1  A  2  Vict.  c.  110,  largely  ox- 
tended  the  rights  of  judgment  creditor^ 
first,  by  enacting  that  the  whole  laad 
instead  of  half  should  be  subject  to 
judgment  debts ;  and,  secondly,  by  enact- 
ing that  as  to  all  the  real  property  of  the 
debtor  of  every  description  including 
property  which  could  not  have  been  taken 
in  execution  by  writ  of  elegit,  and  also 
eveiy  kind  of  property  over  which  he  had 
any  disposing  power,  a  judgment  shoold 
be  a  ch£u^  which,  as  to  the  extent  of  it, 
should  be  exactly  the  same  as  if  he  had 
by  writing  under  his  hand  agreed  to 
charge  i£e  land,  the  remedies  being 
made  universal  without  reference  to  one 
kind  of  hereditament  or  another,  with  no 
distinction  between  those  which  at  law 
are  capable  of  being  taken  in  execution, 
and  "those  which  are  not.  That  appears 
to  me  to  be  not  only  the  sound,  but  the 
necessary  constmction  of  the  Act  of 
Parliament. 

The  later  statute  leaves  untouched  all 
the  rights  given  by  the  earlier  one  except 
BO  far  as  it  expressly  takes  them  away, 
and  is  to  be  read  aa  u  it  had  referred  to 
the  1  &  2  Vict.  c.  110,  and  said  lands 
should  not  be  specifically  bound  by  judg- 
ments or  recognisances  by  virtue  of  the 
18th  section  of  the  former  Act  nntil 
actually  delivered  in  execution.  But 
the  inchoate  right  (given  by  the  first 
Act)  to  a  charge  on  the  lands  and  the 
right  to  have  that  charge  perfected  would 
still  remain,  and  would  be  sufficient 
foundation  for  a  suit  in  equity  instituted 
for  the  purpose  of  perfecting  that  inchoate 
right. 

The  case  of  Thornton  v.  Finch  (ubi 
siipra)  shews  that  though  the  land  was 
such  as  could  not  be  specifically  bound 
under  the  Act  until  actmilly  delivered  in 
execution,  yet  the  inchoate  right  arising 
from  the  judgment  and  the  1  &  2  Vict, 
c.  110,  is  such  as  can  be  the  foundation  of 
a  bill  in  equity  to  make  it  a  perfect  charge. 
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And  on  the  face  of  the  section  itself,  thongk 
perhaps  it  is  not  worded  with  such  clear- 
ness aa  is  desirable  in  an  Act  of  Parlia- 
ment, jet  we  have  that  which  shews  that 
the  statate  does  not  make  it  absolntely 
necessary  that  the  process  of  delivery  in 
execution  should  be  a  legal  one,  for  the 
words  are  that  the  delivery  in  execution 
shall  be  "  by  writ  of  elegit  or  other  lawful 
anthority,"  which  points  to  such  a  de- 
livery in  execution  as  the  subject  is  capable 
of^  and  that,  it  appears  to  me,  would  be 
sufficient  to  satisfy  the  language  of  the 
statute.  In  any  case  in  which  before  the 
statnte  the  judgment  creditor  might  have 
come  into  equity  to  remove  a  legal  obstacle, 
the  judgment  was  the  foundation  of  the 
claim  for  relief,  and  then  the  relief  given, 
being  in  such  a  case  a  delivery  in  execu- 
tion, whether  in  the  form  of  a  writ  of 
assistance  or  sequestration,  or  the  appoint- 
ment of  a  receiver,  would  be  sufficient  to 
satisfy  the  statute,  and  thereupon  the 
land  would  be  bound.  If  so,  the  creditor 
is  in  no  worse  position  under  this  enact- 
ment for  getting  the  &uits  of  his  judg- 
ment than  he  was  before ;  but  the  land  is 
clear  £rom  any  charge  until  the  creditor 
lias  done  all  he  can  to  perfect  his  charge. 
If  that  is  the  true  construction  of  tiie 
Act,  the  cases  of  The  Ootebridge  Bculway 
Company  {uhi  supra)  wad  Thondonv.  Finch 
(ubi  supra)  are  consistent,  and  the  diffi- 
culty which  prima  facie  arises  under  the 
5th  section  of  the  Act  of  1864  is  got  rid 
o^  becanse,  though  as  shewn  by  the  case 
of  Carter  v.  Hughe*  (1),  there  can  be 
only  one  extent  at  law,  so  that  if  that 
were  the  only  mode  of  delivering  in  exe- 
cution there  would  be  a  diffictdty  as  to 
prior  and  subsequent  charges  under  that 
section,  yet  if  the  Court  of  Chancery  has 
the  power  where  there  is  a  legal  obstacle 
to  perfect  the  charge  in  equity  that  diffi- 
culty is  removed.  That  construction, 
therefore,  is  not  only  required  by  autho- 
rity, but  also  verysatisfiu:tory  as  removing 
the  difficulties  on  the  different  sections 
with  reference  to  one  another ;  and  if  the 
difficulties  were  greater  than  they  are  as 
to  the  way  in  which  judgment  creditors 
are  to  work  out  their  remedies,  we  should 

(1)  2  Horl.  &  K.  714;  8.  c.  27  Iaw  J.  Bep. 
(n.8.)  Exch.  225. 
Nbw  Srans,  43.— Chano. 


be  nnwilling  to  repeal  the  provisions  of 
the  Act,  and  that  would  practically  be  the 
effisct  of  overruling  this  demurrer. 

I  am  therefore  of  opinion  that  the 
appeal  must  be  dismissed  with  costs. 

Jaues,  L.J. — I  am  of  the  same  opinion. 
It  appears  to  me  that  ind^>endenUy  of 
the  5th  section  the  words  of  the  Act  of 
Parliament  are  too  plain  to  admit  of  any 
doubt.  The  1st  section  provides  that 
judgments  shall  not  operate  as  a  charge 
until  the  land  has  been  actually  delivered 
in  execution.  That  must  mean  delivery 
in  execution  having  regard  to  the  subject 
matter ;  and  that  must  be  from  the  nature 
of  things  sometimes  only  symbolical^  and 
at  others  may  be  actual.  Where  the 
subject  matter  is  a  legal  estate  in  land, 
there  can  be  no  doubt  it  may  be  delivered 
in  execution  by  reason  of  the  extent ;  but 
in  this  case  there  could  be  no  delivery  by 
the  sheriff,  because  there  was  notiiing 
which  the  sheriff  could  get  by  extent. 

The  5th  section  certainly  presents  some 
difficulty,  because  there  never  could  be 
that  to  which  it  could  apply ;,  Emd  there 
never  could  be  prior  or  subsequentcharges. 
But  1  am  satisfied  there  is  no  incon- 
sistency between  the  sections.  There  may 
well  be  an  existing  charge  consistently 
with  the  1st  section  prior  to  the  charge  of 
the  creditor  who  had  obtained  execution. 
Here,  as  at  the  time  of  the  bankruptcy 
the  land  had  not  been  delivered  in  execu- 
tion, there  was  nothing  to  give  the  judg- 
ment creditor  a  charge  upon  it,  for  the 
bill  was  not  filed  until  ijter  the  bank- 
ruptcy had  taken  place. 

Mellish,  L.J. — I  am  of  the  same  opi- 
nion. I  think  that  any  difficulty  there 
may  be  in  the  construction  of  the  first 
section  is  removed  when  once  it  is  dis- 
covered what  is  the  meaning  of  the  words 
"  actually  delivered  in  execution." 

In  the  first  place,  what  is  the  legal  effect 
of  the  return  of  the  sheriff?  The  return 
of  the  sheriff  does  not,  by  itself  put  the 
creditor  in  possession  of  the  Umd  itself. 
The  effect  of  the  sheriff's  return  is  to  vest 
in  the  creditor  the  debtor's  interest  in  the 
land.  When  the  return  is  made,  if  the 
land  is  actually  in  the  possession  of  the 
debtor,  the  creditor  can  bring  his  action 
of  ejectment  and  recover  possession ;  or, 
if  the  debtor's  interest  is  a  reversion,  he 
3C 
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may  sne  for  and  reoover  the  rent,  and  so 
obtain  possession  of  the  reversion. 

Then,  when  -we  come  to  eqnitable 
estates,  what  is  it  that  vests  the  debtor's 
interest  in  the  creditor  P  The  decree  of 
this  Court  does  so,  and  therefore  the  de- 
cree of  this  Court  does,  in  respect  of 
eqnitable  interests,  that  which  the  return 
of  the  sheriff  does  as  to  legal  interests. 

It  follows  that  the  difficulties  raised  on 
aU  the  sections  come  to  an  end,  and  there 
is  no  reason  to  depart  from  tiie  natural 
construction  of  the  Act  and  say  that  a 
judgment  shall  be  a  charge  on  land  which 
has  not  been  actnallj  delivered  in  execu- 
tion. 


Soliators — Mefwrs.  Hnrford  &  Taylor,  for  the 
plaintiff;  Messn,  Sheffield  &  Sons,  for  the  de- 
fendant. 


t,  V.0,1 
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IiANl  V.  SEWEIiL. 


Hall  V.O," 

1874 
Feb. 

Witt-^OotuhueHon — Spee^  Bequest— 
"  In  or  about  Houte  and  PremUea  "—Fur- 
chase  ly  Testator^-"  In  trantitu." 

A  testator  bequeathed  Ms  leasehold  miU 
to  trustees  upon  certain  trusts,  and  all  the 
com  and  other  articles  which  at  his  decease 
should  be  in  or  about  his  dwelling-house, 
miU  or  premises,  he  gome  to  his  two  sons 
absolutdy  : — Held,  that  a  cargo  of  wheat 
consigned  to  the  testator,  and  in  course  of 
transit  on  the  day  of  his  death,  passed  to 
the  executors  and  not  to  the  sons, 

John  W.  Lane,  of  Cirencester,  by  will 
dated  October,  1868,  bequeathed  the  mes- 
suage or  dwelling-house  in  which  he  then 
resided,  and  the  mill,  called  "  The  Barton 
Mill,"  with  the  warehouse,  counting- 
house,  stable,  buildings,  yards,  garden  and 
meadow  adjoining  or  belonging  to  the 
said  messuage  and  mill,  and  all  other  the 
premises  which  he  held  under  the  lease 
granted  to  him  thereof  by  the  late  Earl 
Bathnrst,  for  all  his  estate  and  interest 
{herein,  together  with  the  benefit  of  the 
lease,  and  m  t}ie  fixtures  in  the  messuage, 


and  the  maohinery,  engines,  gear,  tackle, 
fixtures  and  plant  in  or  about  the  said 
mill  and  other  buildings,  unto  three  trus- 
tees, their  executors,  administrators  and 
assigns,  upon  certain  trusts ;  and  he  be- 
queathed all  his  furniture,  plate,  linen, 
china,  and  books,  fixtures,  goods  and 
chattels,  and  all  the  com,  grist,  sacks,  im- 
plements and  utensils,  mill  team,  mill  wag- 
gons, mill  carts  and  other  articles  which 
at  his  decease  should  be  in  or  about  his 
said  dwelling-house,  mill  and  mill  pre- 
mises, unto  his  two  sons,  John  and  0«orge, 
absolutely,  and  in  equal  shares.  The 
testator  gave  the  residue  of  his  retil  and 
personal  estate  to  his  two  sons,  John  and 
George,  equally. 

The  testator  died  on  the  4th  of  May, 
1871. 

An  admission  put  in  by  all  parties  as 
supplemental  to  the  certificate  of  the 
Chief  Clerk  shewed  that  on  the  15th  of 
April,  1871,  the  testator  by  letter  ordered 
a  quantity  of  wheat  &om  Messrs.  Lucy  Ss 
Co.,  a  firm  at  Gloucester,  and  on  the  17th 
of  April  he  was  debited  with  the  wheat 
in  their  books.  No  special  contract  was 
made  as  to  the  delivery  or  payment,  bat 
the  ordinary  course  oi  deaung  between 
the  testator  and  Messrs.  Lucy  was  for 
cash  at  two  months.  The  firm  at  Glou- 
cester after  receiving  a  note,  dated  the 
2nd  of  May,  1871,  tii&t  they  could  send 
the  wheat  at  once,  delivered  on  the  4th  of 
May  1,920  bushels  at  Gloucester  Railway 
Station,  consigned  to  the  testator,  who 
died  on  that  day.  On  the  following  days 
(5th  and  6th  of  May)  the  remainder  of 
the  cargo  was  delivered  at  the  same  sta- 
tion. The  whole  reached  Cirencester  in 
due  course  of  transit,  and  was  carted  by 
the  testator's  men  &om  the  station  there 
to  the  mill.  The  value  of  the  whole  of 
the  wheat  was  863Z.  lOs.,  which  the  exe- 
cutors paid  on  tiie  27th  of  June,  1871,  to 
Messrs.  Lucy  &  Co.,  and  the  representa- 
tives of  the  testator's  sons  claimed  to  be 
entitled  to  the  863Z.  10«.,  or  to  such  sum 
as .  had  been  produced  by  the  sale  and 
disposal  of  the  cargo  of  wheat  in  question. 

Mr.  Oreene  and  Mr.  L.  IMd,  for  the 
plaintifi*  legatees,  contended  that  no  part 
of  the  cargo  of  wheat  passed  under  the 
words  "  in  or  about "  me  mill  premises 
to  {he  becpeet  to  his  sons-* 
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Lord  Brooke  v.  Eoai  of  Wartoiek,  2  De 
«ex  <fe  S.  425. 

[The  case  is  reported,  but  not  on  this 
point,  18  Law  J.  Rep.  (n.s.)  Chanc.  137.] 

Mr.  Brigtowe,  Mr.  Bush  and  .Mr.  W. 
Barber,  for  the  representatives  of  the 
sons,  claimed  the  value  of  the  wheat 
delivered  at  Gloucester  station  on  the 
4thofMa7. 

Mr.  Bevir,  for  tixe  troBtees. 

Haix,  V.O.,  decided  that  the  whole  of 
the  wheat  belonged  to  the  residuary  es- 
tate, and  that  tixe  case  cited  did  not  apply 
to  property  which  had  never  been  in  the 
testator's  possession. 

Solidtoi^Messn.  Peacock  &  Ck>ddud,  for  plain- 
dffi  and  defendanU ;  Mr.  J.  Hubbard  and  Mr. 
H.  W.  Ttinder,  for  pepiesentatives  of  testatort 
sons. 


} 


CBOSSLET  V.  UATCOCK. 


Jbssel,  M.R 

1874. 

Feb.  18. 

Ooniraet — Aceepfcmce,  qualified  or  dbso- 
hde—Beferenee  to  further  Document. 

The  oumera  of  land  in  answer  to  a  written 
offer  to  buy  it,  wrote  saying  they  had  received 
the  offer,  and  added,  "  which  offer  we  aeo^t 
and  now  hand  you  two  copies  of  conditions 
of  sale  which  we  have  signed ;  we  will  thank 
you  to  sign  same,  and  return  one  of  the 
copies  to  us  ": — Held,  that  this  was  not  an 
unqual^ied  acceptance,  and  did  not  make  a 
eoniraet. 

This  was  a  demurrer  to  a  bill  for  spe« 
cifio  performance,  the  question  being 
whether  a  contract  was  established  by  a 
letter  &om  the  defendants  to  the  plain- 
tiffs making  an  offer,  and  an  answer  by 
the  plaintiffs  to  the  defendants  expressing 
their  acceptance  of  the  offer  and  enclosing 
conditions  of  sale,  the  letters  and  condi- 
tions  being  in  the  words  hereafter  set  out. 
*  The  letter  from  defendants  to  plaintiffs 

was  as  follows — 

"  CollyhuTst  Chambers, 
"Bond  Street,  Manchester, 
"  October,  1878. 
"  Messrs.  James  Crossley  &  Sons. 
"  Gentlemen,— We  bog  to  submit  our 
offer  for  the  plot  of  land  on  the  east  side 


of  Tnel  Lane,  Sowerby  Bridge,  viz.,  two 
pounds  per  yard  superficial.  The  pur- 
chase to  be  completed  and  possession 
given  up  on  or  before  the  2l8t  day  of 
January,  1874.  This  offer  to  remain  in 
force  until  Wednesday ,the  29th  inst.,  at  six 
o'clock.  An  earlier  answer  will  oblige  if 
yon  can  make  it  convenient. 

"  We  are,  gentlemen, 
"  Tours  respectfully, 
"Maycook&BelJ." 
The  answer  vras  aa  follows— 

»  Centre  Mills, 
••Sowerby  Bridge, 
"  27th  October,  1873. 
«  Memorandum  £rom  James  Crossley 
&  Co.  to  Messrs.  Maycock  &  Bell. 

*' Gentlemen, — We  are  in  receipt  of- 
your  note  offering  us  21.  (two  pounds;  per 
superficial  yard  for  the  plot  of  land  oaJled 
&o  Brick  Field,  situated  on  the  east  side 
of  Tuel  Lane,  which  offer  we  accept,  and 
now  hand  you  two  copies  of  conditions  of 
sale  which,  we  have  signed.  We  will 
♦■ViATiTr  yon  to  sign  same  and  return  one 
of  the  copies  to  us. 

«  Yours  tmty, 
"  James  Crossley  &  Co." 

The  conditions  of  sale  enclosed  in  last 
letter  were  as  follows — 

"  An  i^reement  made  and  entered  into 
this  28th  day  of  October,  1873,  between 
Francis  Whitworth  Crossley,  James 
Herbert  Crossley  and  Charles  Benjamin 
Crossley,  all  of  Sowerby  Bridge,  m  the 
parish  of  H&U&x,  in  the  county  of  Tork, 
cotton  spinners  and  drysalters  (herein- 
after called  the  yendors),  of  the  one  part 
and  Maycook  and  Bell,  of 

Manchester,  of  Sowerby  Bridge,  architects 
(hereinafter  called  the  purchasers),  of  the 
other  part.  Whereby  the  vendors  agree 
to  sell,  and  the  purchasers  to  buy  at  the 
price  or  sum  of  21.  per  superficial  square 
yard,  all  the  plot  of  land  containing  by 
estimation  1,630  superficial  square  yards 
or  thereabouts,  bounded  on  the  south 
end  by  Wharf  Street,  on  the  west  side  by 
Tuel  Lane,  and  on  the  north  end  by  the 
Bochdale  Canal,  and  situate  in  Warley, 
in  the  parish  of  Halifex  aforesaid,  and 
which  said  close  of  land  is  now  in  the 
occupation  of  the  vendors.  The  vendors 
will  at  their  own  expense  make  and 
deliver  to  tho  purchaser  or  his  solicitor, 
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an  abstract  of  tho  vendors'  title,  com- 
mencing as  to  a  moiety  thereof  with  the 
admittance  of  Charles  Grossley,  dated  the 
21st  day  of  May,  1851,  and  the  purchaser 
shall  make  his  objections  and  requisitions 
(if  any)  in  respect  of  the  title,  and  send 
the  same  to  Francis  Jnbb,  of  HaUiaz,  the 
solicitor  of  the  vendors,  within  fonrteen 
days  from  the  delivery  of  the  abstract, 
and  all  objections  or  requisitions  not  made 
within  the  period  aforesaid,  shall  be  taken 
to  be  waivM,  and  the  production  and  in- 
spection of  ail  deeds,  copies  of  Gonrt  rolls, 
evidences  and  muniments  of  title,  which 
are  not  in  the  possession  of  the  vendors, 
and  all  joameys  incidental  to  snob  pro- 
duction or  inspection,  imd  the  procuring 
and  making  of  all  certificates,  attested 
stamp  office  or  other  copies  or  extracts  of 
or  from  any  register  deeds,  Court  rolls, 
wills  or  other  documents  whatsoever,  and 
all  declarations  or  other  evidence,  whether 
the  same  or  any  of  them  be  required  for 
identification,  verification  of  the  abstract 
or  any  other  purpose  whatsoever,  shall  be 
at  the  expense  of  the  purchaser,  and  every 
recital  or  statement  in  any  deed,  will  or 
other  document,  shall  be  deemed  concla- 
sive  evidence  of  the  ikcts  or  matters  recited 
or  stated,  and  the  purchaser  shall  not  be 
entitled  to  call  for  tho  production  o^  or 
make  any  objection  on  account  of  the  non- 
prodaction  of  any  deeds  or  muniments  of 
title  of  which  the  vendors  hold  no  covenant 
for  production  or  of  which  they  shall  pro- 
dace  attested  copies,  nor  to  require  any 
covenantor  make  any  objection  on  account 
of  the  want  of  any  covenant  for  the  pro- 
duction or  furnishing  copies  of  any  of  the 
mnnimenta  of  title  which  are  not  in  the 
vendors'  possession,  and  the  vendors  shall 
be  at  liberty  if  they  think  fit  on  any  objec- 
tion being  made  to  the  title,  and  whether 
before  or  after  making  an  attempt  to 
remove  the  same,  and  so  that  it  shall  not 
be  compulsory  on  the  vendors  to  make 
such  attempt,  to  rescind  the  contract  for 
sale  on  paying  to  the  purchaser  the  deposit 
money  without  any  interest,  costs  or  other 
charges,  but  this  condition  shall  not  pre- 
judice the  right  of  the  vendors  to  compel 
the  completion  of  the  contract,  if  they 
shall  think  fit.  Upon  payment  of  the  pur- 
chase money  the  vendors  shall  execute 
proper  assnianoeis  to  (he  purchaser,  sadi 


assurances  and  the  perusal  and  execution 
thereof  by  trustees,  mortgagees  and  all 
other  necessary  parties  except  the  vendors 
and  all  deeds  of  covenant  for  the  produc- 
tion of  deeds  and  assignment  of  outstand- 
ing terms  to  be  at  the  expense  of  the  pur- 
cmtser.  The  purchase  shall  be  completed 
on  or  before  the  21st  day  of  January  next, 
and  if  not  completed  on  that  day,  the 
purchaser  shall  pay  interest  on  the  balance 
of  the  purchase  money  remaining  unpaid 
at  the  rate  of  52.  per  centum  per  annum, 
from  that  day  until  the  purchase  shall  be 
completed.  The  purchasers  to  pay  on  the 
signing  hereof  the  sum  of  102.  per  centum 
upon  the  purchase  money  on  aooonnfc 
thereof." 

Mr.  Sovihgaie  and  Mr.  North,  for  the 
demurrer,  were  stopped  by  the  Court. 

Mr.  Fry  and  Mr.  JoUiffe  submitted  that 
a  reference  in  a  letter  to  a  document 
which  might  or  might  not  receive  the 
approval  of  the  recipient  was  no  objection. 
to  an  imqualified  acceptance  contained  in 
the  letter.     They  cited 

FowU  V.  Freeman,  9  Ves.  854  (1804) ; 
Qtbbins  v.  The  North  Eastern  Metropo- 

.litcm  Asylum  District,  11  Beav.  1 ; 

s.  c.  17  Law  J.  Bep.  (n.s.)  Ghanc. 

5  (1848) ; 
Skinner  v.  M'Douall,  2  De  Oex  &  S. 

265 ;  s.  c.  17  Law  J.  Bep.  (M.S.) 

Chanc.  347  (1848); 
Ohinnodc  v.  Ma/rchioness  of  Ely,  4  De 

Gex,  J.  &  S.  638 ;  s.  c.  34  Law  J. 

Rep.  (N.s.)  Chanc.  399  (1865). 

The  Master  of  the  Rolls. — The  only 
question  in  this  case  is  what  is  the  true 
construction  of  a  letter  dated  the  27th  of 
October,  1873,  and  written  by  the  plain- 
tifis  to  the  defendants.  The  defendants 
had  made  an  offer  to  purchase  some  land 
at  21.  per  ^ard,  and  the  answer  made  by 
the  ^ain  tiffs  was  in  the  following  words — 
[His  Honour  then  read  the  letter.] 
The  principle  which  governs  these 
cases  is  plain.  If  there  is  a  simple 
acceptance  of  an  offer,  and  then  a  state- 
ment that  the  writer  desires  that  the 
agreement  should  be  put  into  more  formal 
terms  in  accordance  with  the  offer  and 
acceptance,  the  mere  reference  to  the 
intention  or  design  of  putting  the  agree- 
ment into  more  fonnal  terms  will  not 
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prevent  this  Gotttt  from  giving  perform* 
aace  of  a  final  agreement  which  has 
been  arrived  at.  If,  however,  the  agree* 
ment  is  conditional  on  the  acceptance  of 
some  farther  terms,  specified  or  to  be 
specified  by  the  party  himself  or  his  soli- 
citor, then  there  is  no  final  agreement. 

That  being  so  what  is  the  meaning  of 
ibiB  letter — 

"Which  ofiiar  we  accept,  and  now  hand 
jou.  two  copies  of  conditions  of  sale,  which 
we  have  signed," 

Sorely  tasA  is  an  allegation  that  it  is 
accepted,  subject  to  those  conditions  of 
s^e.  That  is  an  acceptance  subject  to 
the  conditions.  And  the  conditions  are 
very  special,  sach  as  no  purchaser  would 
be  bound  to  accept  under  an  open  con- 
tract. That  is  not  a  final,  but  a  condi-. 
tional  acceptance.  The  purchaser  need 
not  comply  with  such  conditions,  but  has 
an  option  of  assenting  or  not.  Therefore 
there  is  no  final  contract,  and  the  de< 
mnrrer  is  valid. 


Solicitors — Mecsrs.  Bower  &  Cotton,  agents  for 
Mr.  F.  Jobb,  Hali&z,  for  plaintift;  Ilessn, 
Pritchaid,  Englefield  &  Co.,  for  defendanta. 


n,,M.B.  1 

.874.  } 

6,  Mar.  5.  J 


OOULD  V.  TWINE. 


Jbssbl,  M.B. 
1874. 
Feb.  26, 

Flaintiffin  Contempt — Stay  of  Proceed- 
ingg — Motion  to  dismiea — Defendant's  Be- 
mediesfor  Costa — Practice. 

When  the  plaintiff  is  in  tiontempt  for 
non-payment  of  costs  of  an  interlocutory 
applicaUon,  and  the  defendant  has  obtaiMed 
an  order  staying  fnrlher  proceedings  on  the 
plaintiff's  part  untU  such  costs  are  paid,  a 
motion  by  the  defendant  ashing  the  Court 
tofm  a  time  for  payment  of  the  costs,  and 
t»  default  to  dismiss  the  bUl,  is  irregvlar. 

In  this  suit  the  plaintiff  had  on  the 
29th  of  May,  IQTS,  made  an  interlocutory 
application  which  was  refused  with  costs. 

On  the  25th  of  July  the  taxing  master's 
certificate  was  filed,  taxing  the  costs  at 


112.  14«.  2d.  On  the  5th  of  December 
the  defendants  obtained  an  order  staying 
further  proceedings,  until  the  plaintiff 
cleared  her  contempt  for  non-payment  of 
these  costs. 

On  the  20th  of  February,  1874,  the 
defendants  served  the  plaintiff  with  notice 
of  a  motion  that  the  plaintiff  might  be 
ordered  to  clear  her  contempt  on  or  before 
the  26th  of  March,  1874,  and  that  in 
de£ault  of  her  doing  so  and  paying  the 
costs  of  that  motion  the  bill  might  stand 
dismissed  with  costs. 

Mr.  Baoey,  for  the  applicants,  sub- 
mitted that  as  the  defendants  could  not 
make  the  ordinary  motion  to  dismiss  for 
want  of  prosecution,  because  the  plaintiff 
could  not  proceed  in  fiice  of  the  order 
which  had  been  made — 

Fuivoye  v.  Eennard,  2  Qiff.  1 10 ;  s.  c. 
80  Law  J.  Bep.  (n.s.)  Chanc.  262 
(1861), 
it  would  be  just  and  proper  to  give  them 
an  order  in  the  terms  now  asked  for.  If 
such  an  order  were  not  granted,  the 
plaintiff  might  wait  twenty  years,  and 
then  pay  the  costs  and  continue  the  suit. 
It  was  true  there  was  no  direct  authority 
for  such  an  order,  but  it  ought  to  be 
made  on  the  analogy  of  cases  in  which  a 
second  suit  was  brought  while  the.  costs 
of  a  first  suit  were  unpaid,  and  cases 
where  security  for  costs  was  ordered  to 
be  provided,  and  was  not  provided.  He 
cited 

Oiddings  v.  Oiddings,  10  Beav.  29, 
s.  c.  16  Law  J.  Bep.  (n.s.)  Chanc 
183  (1847) ; 
Lautour  v.  Holeonibe,  11  Beav.  624 

(1849); 
Princess  of  Wales  v.  Earl  of  Liverpool, 

3  Swanst.  567  (1819) ; 
Ernest  V.  OoveU,  2  N.B.  486. 
Mr.  Whitehome,  for  the  plaintiff,  men- 
tioned 

Comae  v.  Grant,  1  Sim.  348  (1827), 
in  which  case  it  appeared  from  a  memor< 
andum  in 

2  Sim.  670, 
that  the  order  was  not  drawn  up  because 
Sir  Anthony  Hart  considered  that  it  was 
irregular.     And 

Fort  V.  Bank  of  England,  10  Sim. 
616  (1840). 
l£r.  Davey  replied. 
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[The  case  stood  over  for  a  week  in  the 
middle  of  the  arguments  at  the  Master  of 
the  Bolls'  suggestion  to  enable  coansel 
on  both  sides  to  nmke  a  farther  search 
for  authorities.] 

The  Master  of  the  Bolls. — The  prac< 
tice  of  the  CJonrt  of  Chancery  is  very  old 
and  well  settled,  and  the  coarse  of  it  is 
as  binding  as  any  number  of  authorities. 

This  is  a  simple  case,  in  which  the 
phuntifT  has  Mled  in  some  motion,  and 
been  ordered  to  pay  the  costs  of  it,  and 
has  fidled  to  do  so,  and  so  got  into  con- 
tempt.  According  to  the  practice  of  the 
Court,  and  before  the  recent  act  abolish- 
ing imprisonment  for  debt,  the  defendants 
could  have  recovered  their  costs  in  two 
ways,  either  by  a  writ  oi  fieri  faeiaa  on  the 
goods  of  the  debtor,  or  an  attachment  of 
tiie  person.  But  besides  those  they  had 
a  third  remedy,  namely,  to  ask  the  Court 
to  stay  proceedings  in  the  suit  until  the 
costs  were  paid.  But  they  had  no  other 
remedy  but  these. 

Now  this  is  an  application,  in  addition 
to  all  ezistiog  remedies,  to  ask  the  Court 
to  say  that  if  the  costs  are  not  paid  the 
suit  itself  is  to  be  dismissed.  I  am  not 
aware  of  any  authority  for  such  an  appli- 
cation.  Some  one  must  have  heard  of 
such  an  application  if  there  had  ever  been 
one.  I  have  asked  the  most  experienced 
registrar  and  the,  most  experienced 
counsel  of  the  Conrt,  and  they  have 
never  heard  of  any  such  apphcation. 
And  I  am  not  devoid  of  some  experience 
myself,  and  I  have  never  heard  of  one. 
Therefore  I  think  I  am  warranted  in 
saying  that  no  such  application  has  ever 
been  made. 

Then  I  am  not  at  liberty  to  grant  such 
an  application  now.  I  am  bound  by  the 
established  practice  of  the  Court,  and  I 
cannot  extend  it. 

I  have  been  referred  to  some  cases 
TOBolvable  into  two  classes;  the  first, 
where  the  plainti£f,  having  £Euled  in  a 
former  suit,  brings  a  new  suit  for  the 
same  matter  without  having  paid  the 
costs  of  the  former  suit ;  but  that  is  a 
most  vexatious  proceeding.  The  second, 
where  an  impecunious  plaintiff  files  a  bill 
and  is  ordered  to  give  security  for  costs, 
that  is  to  0ay,  to  take  an  initiatoiy  step 


to  entitle  him  to  bring  a  suit  at  all, 
and  if  he  does  not  do  so,  his  bill  is  dis> 
missed. 

Neither  of  those  classes  includes  this 
case.  I  am  asked,  however,  to  extend 
them  to  it  by  analogy ;  but  I  could  not  do 
so  even  if  the  analogy  held.  I  must, 
therefore,  refuse  the  motion  with  costs, 
whidi  will  be  set  off  against  the  former 
costs. 


Solicitors— Messts.  Lovell,  Son  &  Fitfleld,  for 
applicants;  Mr.  Bichaxd  ShervOod*  for  the 
respondent. 


Baooh,  V.0."| 

1874.         VwiLLIAHSOS  v.  WnXUHSOH. 
Maioh6.    J 

Lessor  cmd  Lessee — JTnierlease — Oove- 
na/ni  not  to  assign  or  underlet  ioiihoui 
License. 

A  lease  of  mines  was  granted  lyS.io 
W.,  the  latter  covenanting  not  to  assign  or 
underlet  witluSHt  the  consent  of  8.  W.  died 
amd  his  representative  agreed,  toith  the  eon^ 
sent  of  8.,  to  underlet  a  portion  of  the  pro- 
perty  in  the  lease  to  B,,  the  underlease  to 
contain  "  like  provisions  and  conditions"  as 
the  original  lease.  The  rest  of  W.'s  interest 
in  the  lease  was  then  assigned  to  0.,  suhjeet 
to  the  agreement  with  B,  On  qusstion 
raised  by  0.,  as  underlessor,  at  to  whether 
the  lease  to  B.  shovJd  he  so  framed  as  to 
necessitate  the  original  lessor  or  the  under- 
lessor being  consenting  parties  to  any  future 
assignment  or  underlease  by  B., — Held, 
that  the  leasS  must  be  so  framed  that  the 
consent  of  the  original  lessor  only  shouid  be 
necessary. 

This  was  a  smnmons  adjourned  into 
Ooart  to  decide  whether  a  provision  in 
an  agreement  for  an  underlease  not  to 
assign  or  underlet  without  leave  meant 
without  the  leave  of  the  original  lessor,  or 
without  the  leave  of  the  underlessor. 

By  an  indenture  of  lease,  dated  the 
20th  of  April,  1861,  Viscount  Sidmonth 
granted  to  Hugh  Henshall  Williamson  a 
lease  for  forty  years,  from  the  29tlt  of 
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September,  1860,  of  oertam  coal  and  iron- 
stole  mines,  and  the  lease  contained  a 
proviso  for  re-entry  if  the  lessee  should 
let  or  part  with  possession  of  the  premises 
or  tmj  part  thereof,  for  all  or  any  part 
of  the  term  thereby  granted  to  any  person 
'without  the  consent  of  Viscount  Sid- 
moath,  his  heirs  or  assigns,  except  to  a 
-wife,  child  or  children,  or  partner  or  part- 
ners. The  lease  also  contained  a  covenant 
to  the  same  effect. 

Hngh  Henshall  Williamson  died  in 
December,  1867,  and  his  will  was  proved 
by  the  sole  executor,  John  Henshall 
Williamson. 

On  the  21st  of  July,  1871,  J.  H. 
Williamson,  with  the  consent  of  Viscount 
Sidmonth,  entered  into  an  agreement  with 
Baddeley  for  an  underlease  to  him  of  a 
portion  of  the  mines  in  the  lease  for 
twenty-nine  years  and  a  half  from  the 
23rd  of  March,  1871,  and  the  agreement 
contained  the  following  clause — 

"  That  in  such  underlease  shall  be  con- 
tained the  like  provisions,  conditions  and 
stipulations,  in  all  respects  as  are  con- 
ttuned  in  the  said  recited  lease,  except  the 
covenant  on  the  part  of  the  lessee  to  leave 
a  barrier  between  the  mines  thereby 
demised  and  the  mines  under  the  adjoin- 
ing lands." 

In  March,  1872,  Baddeley,  with  the 
consent  of  Lord  Sidmouth,  assigned  all 
bis  interest  in  the  agreement  of  the  21st 
of  July,  1871,  to  a  trustee  for  the  Wedg- 
wood Coal  and  Iron  Company,  and  m 
February,  1873,  the  Wedgwood  Company 
took  possession  and  commenced  to  work 
the  mines. 

On  the  26th  of  July,  1872,  the  Chat- 
terley  Iron  Company  contracted  to  pur- 
chase the  whole  of  the  leasehold  interest 
of  the  testator,  H.  H.  Williamson.  The 
contract  was  confirmed  by  an  order  in  the 
suit  of  WUltamson  v.  WUliamson,  and  was 
completed  by  a  conveyance,  dated  the  21st 
of  May,  1873.  Both  the  agreement  and 
conveyance  were  made  subject  to  the 
agreement  of  the  21st  of  July,  1871, 
between  J.  H.  Williamson  and  Baddeley. 

A  draft  underlease  &om  J.  H.  William- 
son to  Baddeley  had  been  prepared  before 
the  conveyance  to  the  Chatterley  Com- 
pany, but  the  Chatterley  Company  de- 
clined to  be  bound  by  this,  and  it  was 


ultimately  arranged  that  the  draft  under- 
lease should  be  settled  in  chambers. 

The  Chatterley  Company,  as  under- 
lessors,  refused  to  allow  the  underlease  to 
be  settled  in  the  terms  of  the  draft  pre- 
pared on  behalf  of  Williamson,  and  con- 
tended that  the  underlease  ought  to 
contain  a  clause  which  would  prevent 
Baddeley  firom  assigning  or  underletting 
without  their  consent,  and  the  matter  was 
adjourned  into  Court  to  settle  this  ques- 
tion. 

Mr.  Kay,  Mr.  Whitehome  and  Mr.  E, 
B.  Cook  appeared  for  Baddeley,  and  con- 
tended that  the  intention  of  the  ag^ree- 
ment  was  that  Lord  Sidmouth's  consent 
alone  should  be  necessary  for  any  assign, 
ment  or  underlease. 

Mr.  Joshua  Williams  and  Mr.  Eoeritt, 
for  the  Wedgwood  Company,  were  stopped 
by  the  Vice-Chancellor. 

Mr.  Eddis,  Mr.  Ohitty  and  Mr.  White- 
head,  for  the  Chatterley  Company. — The 
true  meaning  of  the  term,  "  Uke  provi- 
sions," is  corresponding  provisions,  and 
the  intention  of  the  agreement  was  that 
throughout  the  underlease  the  names  of 
the  underlessors  should  be  substituted  for 
that  of  the  original  lessor.  This  is,  and 
has  for  a  long  time  been,  the  usual 
course — 

Jarman't  Bythewood,  vol.  4,  p.  573 ; 
Davidson's  Precedents,  vol.  5,  p.  176. 
All  the  other  covenants,  for  example,  the 
covenant  for  payment  of  rent,  are  entered 
into  between  the  underlessors  and  the 
underlessee,  why  should  this  be  an  excep- 
tion? 

Mr.  Batten,  for  the  plaintiff  in  the  suit. 

Bacon, V.C. — Nobody  has  more  sincere 
respect  than  I  have  for  the  valuable  as- 
sistance which  Mr.  Jarman's  book  of  pre- 
cedents and  Mr.  Davidson's  book  have 
given  to  the  profession  generally.  I  can 
see  no  ground  why  I  should  make  these 
new  lessors,  as  tixej  are  called,  usurp 
or  take  the  place  of  Lord  Sidmouth. 
Lord  Sidmonth,  the  owner  of  the  pro- 
perty, exercising  a  paramount  rights 
leases  to  Mr.  Williamson,  and  says  you 
shall  never  underlet  without  my  consent. 
Mr.  Williamson  goes  to  Lord  Sidmoutii 
and  asks  his  permission  to  underlet,  and 
on  one  oooaaion,  having  got  that  consent, 
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he  makes  his  agreement  for  an  underlease. 
How  does  that  deprive  Lord  Sidmoath  of 
his  right  and  power  ?  How  does  it  give 
it  to  anybody  else  ?  Mr.  Williamson 
enters  into  the  agreement  accordingly, 
and  says  having  got  Lord  Sidmouth's 
consent  that  I  shall  make  a  lease  to  you  I 
will  make  it  to  yon  on  similar  provisions 
to  those  which  are  contained  in  Lord  Sid- 
month's  lease  to  me ;  but  there  is  not  a 
word  that  you  shall  not  assign  without 
my  consent.  Of  course  yon  cannot  assign 
without  Lord  Sidmonth  s  consent.  That 
is  a  similar  provision,  and  that  is  properly 
inserted.  It  can  make  no  difference  that 
somebody  has  bought  Williamson's  in- 
.terest,  or  acquired  it  under  the  consent  of 
the  Court.  Am  I  to  introduce  into  the 
lease  a  term  which  Williamson  never 
stipulated  for,  which  would  be  inconsistent 
with  the  real  nature  of  the  transaction, 
and  say,  this  lessee  whom  Mr.  Williamson 
chooses  to  trust  with  the  lease  on  the  con- 
ditions he  mentioned  shall  be  subject  to 
another  condition,  and  besides  getting 
Lord  Sidmouth's  consent  shall  go  and  get 
the  consent  of  the  Chatterley  Company  ? 
There  is  no  ground  whatever  for  it  that  I 
can  see.  If  Baddeley  had  filed  a  bill 
against  Williamson  the  agreement  could 
only  have  been  enforced  or  carried  into 
specific  perfoi-mance,  and  where  is  the 
stipulation  to  be  found  in  this  agreement 
that  WiUiamson's  consent  to  any  transfer 
made  by  Baddeley  should  be  first  ob. 
tained  P  Not  only  it  is  not  there,  but 
there  is  no  necessity  for  it,  because  the 
whole  property  is  bound  and  protected  by 
the  stipulation  that  there  shall  be  no 
underlease,  except  that  which  Lord  Sid- 
mouth  consents  to.  That  is  the  only 
question  I  have  to  consider,  and  that  is 
my  view. 


SolidtorA — ^Messrs.  TVedlake  &  Letts,  for  plain- 
.    tiff;  Mr.  Worthington  Erans,  agent  for  Messrs. 
Hand,  Blakiston  &  Kverett,  Stafford,  for  Chat- 
terley Iron  Company ;  Messrs,  Lewis,  Munim  & 
Longden,  for  Wedgwood  Company. 


M.B.  1 

*•         } 
14,      J 


STEWASD  V.  irUBSK. 


Jesseii,  M.B. 
1874 
Feb, 

Coatt — Taxation  Sigher  or  Lower  Scale 
— Value  at  Testator's  Death. 

Jn  estimating  the  value  of  am,  estate  of 
a  testator  for  the  purpose  of  asoertaining 
whether  costs  are  to  be  paid  on  the  higher 
or  lower  scale,  the  value  of  the  estate  at  the 
death  of  the  testator  is  to  be  looked  at,  al- 
though the  costs  of  a  suit  to  get  in  part  of 
the  assets  may  reduce  that  amount. 

This  was  a  suit  instituted  by  bene- 
ficiaries for  the  administration  of  the 
estate  of  a  testator,  A.  S.  Steward,  against 
his  executor. 

At  the  date  of  his  death  the  testator 
had  been  engaged  in  partnership  in  the 
business  of  a  woollen  draper. 

By  leave  obtained  in  this  suit,  a  suit  to 
realise  the  testator's  share  in  the  partner- 
ship was  instituted. 

'The  amount  of  the  separate  assets  of 
the  testator  was  about  200Z.,  the  value  of 
the  partnership  about  1,9001.,  to  a  half 
of  which,  viz.,  about  9501,,  the  testator 
was  entitled.  The  share  of  the  costs  of 
the  partnership  borne  by  the  testator's 
estate  was  300!.,  which  reduced  the 
amount  realised  to  about  650!.,  making 
the  total  of  the  assets  carried  over  to 
the  credit  of  the  administration  suit  less 
than  l,OO0Z. 

The  taxing  master  had  taxed  the  costs 
of  the  defendant  in  this  suit  on  the  lower 
scale. 

A  summons  was  now  taken  out  by  the 
defendant  asking  that  the  taxing  master 
might  be  directed  to  review  his  taxation 
and  tax  on  the  higher  scale. 

Mr.Bevir,  for  the  summons,  was  stopped 
by  the  Court. 

Mr.  W.  Pearson,  for  the  plaintiff,  con- 
tended that  for  the  purpose  of  estimating 
the  amount  of  the  testator's  estate  for 
the  purpose  of  this  suit  only  what  was 
actually  realised  and  carried  over  to  the 
credit  of  the  suit  was  to  be  regarded. 

The  Master  of  the  Bolls  said  that 
it  was  well  settled  that  in  order  to  ascer- 
tain for  the  purpose  of  costs  the  value  of 
the  testator's  estate,  the  value  of  it  at  the 
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time  of  the  death  mnst  bo  looked  at,  and 
here  it  was  clear  that  the  value  at  the 
time  of  the  death  was  0,501.  The  &ct 
that  snbseqaently  3002.  was  wasted  in 
costs  made  no  difference.  There  would 
be  an  order  that  the  taxing  master  should 
review  his  taxation,  and  tax  the  costs  on 
the  higher  scale,  and  that  the  costs  of  the 
Bommons  should  be  costs  in  the  cause 
and  added  to  the  taxation. 


SolieitoM — UeMis.  Sterens  &  King,  for  plaintiff; 
Hessts.  O.  L.  P.  Eyre  &  Co.,  for  defendant 


Hill,  V.C. 
1874.         . 
Jan.  29, 30, 31.  ^    "^  "^^^  "'  ^°°°^^- 
Feb.  11. 

Settlement — Power  of  Appointment  — 
Diminished  Fund — "  Beaidue." 

A  tettlement  made  in  1822  contained  a 
power  for  B.  H.  by  deed  or  will  to  appoint 
a  turn  of  37,9142. 13«.  9d.  consols,  among 
hit  n^Jiisws  and  nieces,  the  children  of  his 
brothers  and  sisters  named  in  the  settle' 
ment.  A  sum  of  SOOl.  consols  was  after- 
wards added  to  the  settled  funds.  In  1853, 
lohen  the  plaintiffs  were  appointed  trustees 
€f  the  fund,  and  from  that  time  to  1870, 
it  consisted  of  27,1702. 15a.  Ad.  consols,  and 
80,0001.  on  mortgage.  Between  1850  and 
1870,  B.  H.  made  various  appointments  of 
the  fund,  specifying  it  by  Us  original  de- 
ser^Oon,  aU  of  which  he  revoked.  In 
1870  B.  S.,  by  deed,  appointed  *'the 
87,9142.  13>.  9d.  consols,  and  the  8002. 
consols,"  in  trust  after  his  death,  as  to  five 
medfied  sums  of  consols,  parts  of  the 
37,9142. 13«.  9d.  and  8002.  consols,  or  other 
the  seeurities  of  which  the  same  might  for 
the  time  being  consist,  for  five  of  Ms  said 
nephews  and  nieces  (tuuning  thorn).  He 
appointed  "  the  residue  of  the  said  two  sums 
of  37,9141.  13«.  9(1.  and  8002.  consols,  or 
other  the  stocks,  funds  or  seouriUes  of 
which  the  same  might  for  the  time  being 
cotuist,  or  upoit  which  the  same  might  for 
the  time  btSng  be  invested,"  in  trust  for 

Niw  Serob,  43. — Chamc. 


0.  H.,  a  daughter  of  one  of  his  said  brothers. 
The  sums  so  appointed,  less  the  residue, 
amounted  to  37,0002.  The  appointor  died 
in  1872.  At  that  time  the  trust  funds 
consisted  only  of  the  sum  o/27,1707. 15«.  4<2. 
consols,  and  the  8,0002.  mortgage ;  and  they 
were  now  represented  by  a  fund  in  Court  oj 
36,9012.  \s.  6(2.,  together  with  the  January 
dividend  thereon,  viz.,  5462.  11«.  lid.  cash. 
On  the  question  whether  the  appointees, 
prior  to  0.  JS.,  should  abate  so  as  to  aUow 
her  to  taJee  a  proportionate  share  of  the 


Held,  that  the  funds  mnut  be  distributed 
raieably  between  the  appointees,  exclitsive  of 
G.H. 

Motion  for  Decree. 

The  bill  in  this  suit  stated  that  Yiy  a 
settlement  executed  on  the  28th  of  i/&>j, 
1822,  a  sum  of  37,9142. 13».  9(2.  consoli- 
dated 32.  per  cent,  annuities  was  settled 
subiect  to  the  life  interests  of  Benjamin 
Hodges  and  Richard  Hodges,  his  son, 
and  in  the  event  (which  happened)  of 
there  being  no  child  of  Bichara  Hodges, 
upon  the  following  trusts : — 

"In  trust  for  all  and  every  of  the 
nephews  and  nieces  of  Bichard  Hodges, 
being  the  child  and  children  lawfully  to  be 
begotten  of  W.  B.  Hodges,  B.  G.  Ebdges, 
G.  Mazzinghi,  and  A.  A.  Whitgreave" 
(being  the  other  children  of  Benjamin 
Hodges). — "In  such  parts,  shares  or 
proportions,  and  for  any  one  or  more  of 
the  nephews  and  nieces  of  Bichard 
Hodges  in  particular,  and  in  exclusion 
of  any  other  or  all  the  others  of  them, 
and  to  be  and  become  a  vested  interest, 
and  to  be  paid  and  payable  at  such  age 
or  ages,  time  or  times,  and  with,  under 
and  subject  to  such  powers,  provisoes, 
restrictions  and  limitations,  for  the  benefit 
of  some  or  one  of  the  nephews  and  nieces 
of  Bichard  Hodges,  as  he,  by  deed  or 
will,  shall  from  time  to  time  or  at  any 
time  direct  or  appoint ;  and  in  de&ult  of 
any  such  direction  or  appointment,  or  so 
far  as  any  such  direction  or  appointment 
shall  not  extend : — Then  it  is  hereby 
declared  and  directed  that  the  trustees  of 
the  fund  and  the  survivors  or  survivor  of 
them,  his  executors  and  administrators, 
shall  stand  possessed  of  and  interested  in 
the  sum  of  37,9142. 13«.  9d.,  82.  per  cent. 
8P 
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consolidated  bank  annaitiea,  or  the  stocks, 
funds  and  secnrities  to  be  substituted  in 
lien  thereof,  or  such  part  or  parts  thereof 
as  shall  remain  unapplied  or  undisposed 
of  under  the  trusts  and  powers  created 
by  these  presents,  in  trust  for  all  and 
every  of  the  nephews  and  nieces  of 
Richard  Hodges,  being  respectively  the 
children  of  W.  R.  Hodges,  B.  G.  Hodges, 
C.  Mazzinghi,  and  A.  A.  Whitgreare,  as 
aforesaid  lawfully  begotten  who  being  a  son 
or  sons  shall  live  to  attain  the  age  of 
twenty-one  years,  or,  being  a  daughter  or 
daughters,  shall  live  to  attain  that  age  or 
be  previously  married,  in  equal  shares 
and  proportions,  share  and  share  alike, 
with  fn.ll  benefit  of  aoomer  and  survivor- 
ship to  and  amongst  such  nephews  and 
nieces,  in  case  of  any  dying  before  his,  her 
or  their  share  or  shares  shall  become  vested 
in  him,  her,  or  them  ;  and  if  there  shall 
only  be  one  such  nephew  or  niece  who, 
being  a  son,  shall  live  to  attain  the  ^e 
of  twenty-one  years,  or,  being  a  daughter, 
shall  live  to  attain  that  age  or  be  pre- 
viously married,  then  in  trust  for  such 
one  nephew  or  niece." 

By  the  will  of  Benjamin  Hodges,  dated 
the  5th  of  October,  1822,  and  a  codicil 
thereto,  dated  the  19th  July,  1823,  a  sum 
of  800^  consolidated  Si.  per  cent,  an- 
nuities was  settled  on  the  tainsts  declared 
by  the  indenture  of  settlement  of  the  sum 
of  37,914Z.  13«.  9i.  after  the  death  of  B. 
Hodges. 

B.  Hodges  died  on  the  23rd  of  April, 
1827,  and  the  sum  of  800J.  consolidated 
3Z.  per  cent,  annuities  was  transferred 
into  the  names  of  the  trustees  of  the 
settlement  upon  the  troBts  thereby  de- 
clared of  the  sum  of  37,9141. 1S«.  9d. 

Between  the  year  1850,  and  the  date 
of  the  deed  poll  hereinafter  mentioned, 
Richard  Hodges  had,  in  exercise  of  the 
power  in  the  settlement  for  the  benefit 
of  his  ttephews  and  nieces,  executed 
several  appointments  of  the  trust  funds 
among  them.  Those  appointments  con- 
tained powera  of  revocation  and  new 
appointment ;  and  as  they  are  parti- 
cularly referred  to  in  the  judgment, 
infra,  it  is  unnecessary  to  say  more  as  to 
them  here. 

The  bill  in  the  suit  then  stated  that 
several  appointments  of  new  trustees  were 


duly  made,  and  iihat  varioiu  sales  and  re- 
investments of  the  trust  funds  took  place, 
under  the  powers  of  the  settlement;  and 
that  ultimately  by  an  indenture,  dateid  the  - 
1st  of  Juljr,  1853,  the  plalntifis  and  F. 
Squire  (smce  deceased),  became  the 
trustees  of  the  settlement. 

At  the  date  of  that  appointment  of 
new  trustees,  the  sums  of  3V,914Z.  13«.  9(1. 
and  8002.  consolidated  Zl.  per  cent  annui- 
ties had  by  the  various  sales  and  re-invest- 
ments, and  after  payment  of  the  costs  of 
that  appoidtmen^  become  represented  by 
27,1702.  15s.  4d.  consolidated  SI.  per 
cent  annuities,  and  8,000Z.  invested  on  a 
mortgage  of  an  estate  belonging  to 
Richara  Hodges  called  the  Sugnal  Hall 
Estate. 

The  bill  then  stated  that  by  a  deed-poll 
dated  30th  of  November,  1870  (which  re- 
ferred to  the  prior  appointments  and  also' 
contained  a  power  of  revocation),  Richard 
Hodges  appointed  as  follows — 

"  That  from  and  immediately  after  the 
decease  of  Richard  Hodges  the  trustees 
of  the  settlement  shall  stand  and  be  pos- 
sessed  of  and  interested  in  the  sum  of 
37,9142.  13s.  9d.  consolidated  Si.  per 
cent,  annuities  so  standing  in  their  or 
some  or  one  of  their  names  in  the  books 
of  the  governor  and  company  of  the  Bank 
of  England,  or  other  the  stocks,  ftinds,  and 
securities  of  which  the  same  now  oonsiBt 
or  hereafter  shall  or  may  consist,  or  upon 
which  the  same  or  any  part  or  parts 
thereof  is  now  or  hereafter  shall  or  may 
be  invested  upon  the  trusts,  and  for  the 
intents  and  purposes  hereinafter  expressed 
and  contained  of  and  concerning  the 
same :— And  also,  that  from  and  imme- 
diately after  the  decease  of  Richard 
Hodges,  the  trustees,  or  the  survivor  of 
them,  or  other  the  trustees  or  trustee  for 
the  time  being  of  the  will  and  codicil  of 
my  late  father,  B.  Hodges,  deceased,  shall 
stand  and  be  possessed  of  and  interested  in 
the  sum  of  8002.  consolidated  32.  per  cent, 
annuities  so  standing  in  their  or  some  or 
one  of  their  names  in  the  books  of  the 
governor  and  company  of  the  Bank  of 
England,  or  other  the  stocks,  funds,  and 
secnrities  of  which  the  same  now  consist 
or  hereafter  shall  or  may  consist,  or  upon 
which  the  same  or  any  part  or  parts 
thereof  is  now  or  hereafter  shall  or  may 
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be  inveflted  upon  the  trusts  and  for  the 
intents    and    purposes    hereinafter    ex- 
pressed and  contained  of  and  concerning 
the  same  (that  is  to  say)  provided  always, 
and  I,  Richard  Hodges,  do  hereby  declare 
that  ibe  direction  and  appointment  of  the 
two  several  sums  of  37,9142.  13«.  9d.,  and 
8002.  consolidated  32.  per  cent,  annnities 
is  so  made,  and  the  two  several  sums 
shall  be  held  by  the  trustees  upon  the 
tmsts  and  for  we  intents  and  purposes 
following  (that  is  to  say),  as  to  the  sum 
of  7,0002.  ctmsolidated  32.  per  cent,  annui- 
ties, part  of  the  said  two  several  sums  of 
37,9142.  13«.  9c2.  and  8002.  consoUdated 
32.  per  cent,  annuities,  or  other  the  stocks, 
funds  or  securities  of  which  the  same 
may  for  the  time  being  consist,  or  upon 
which  the  same  may  for  the  tune  brang 
be  invested,  upon  trust  for  my  nephew, 
Sydney  Hodges,  son  of  my  brother,  W. 
B.  Hodges,    his  executors,   administra- 
tors and  assigns  absolutely : — And  as  to 
the  further  sum  of  7,0002.  consolidated  32. 
per  cent,  annuities,  forther  part  of  the 
two  several  sums  of  37,9142. 13*.  9d.,  and 
8002.  consolidated  32.  per  cent,  annuities, 
or  other  the  stocks,  funds  or  securities 
of  which  the  same  may  for  the  time  being 
consist  or  upon  which  the  same  may  for 
Uie  time  bemg  be  invested,  upon  trust  for 
my  niece,  Julia  George,  daughter  of  my 
brother,  William  B.  Hodges,  her  execu- 
tors, administrators  and  assigns,  for  her 
and  their  own  absolute  use  and  benefit 
free  from  the  debts,  contracts  or  engage- 
ments of  her   present   or   any  ^tore 
husband: — ^And  as  to  the  further  sum  of 
7,0002.  consolidated  32.  per  cent,  annui- 
ties, further  part  of  the  two  several  sums 
of  37,9142. 138.  9d.,  and  8002.  consolidated 
32.  per  cent,  annnities,  or  other  the  stocks, 
fiinds  and  securities  of  which  the  same 
may  for  the  time  being  consist,  or  upon 
which  the  same  may  for  the  time  being 
be  invested,  upon  trust  for  my  niece, 
J.  A.  Baroness  French,  daughter  of  my 
sister,  the  Countess   0.  Mazzinghi,   her 
executors,   administrators,   and   assign, 
tar  her  and  their  own  absolute  use  and 
benefit  &ee  firom  the  debts,  control,  con- 
tracts, or  engagements  of  her  present  or 
future  husband : — ^And  as  to  ^o  further 
nun  of  6,0002.  consolidated  82.  per  cent. 
annnitieB,  further  part  of  the  two  several 


sums  of  37,9142. 138.  9(2.  and  8002.  con- 
solidated 32.  per  cent,  annuities,  or  other 
the  stocks,  funds  and  securities  of  which 
the  same  may  for  tlie  time  being  consist, 
or  upon  whidi  the  same  may  for  the  time 
being  be  invested,  upon  trust  for  my  niece, 
Teresa  Eyston,  daughter  of  my  sister, 
A.  A.  Whitgreave,  her  executors,  admin- 
istrators and  assigns,  for  her  and  their 
own  absolute  use  and  benefit  &ee  fix>m  the 
debts,  control,  contracts  or  engagements 
of  her  present  or  any  future  husband: 
— ^And  as  to  the  further  sum  of  10,0002. 
consolidated  82.  percent,  annnities,  ftirther 
part  of  the  two  sums  of  37,9142. 13«.  9(2., 
and  8002.  consolidated  32.  per  cent,  an- 
nuities,  or  other  the   stocks,   funds  or 
secuiities  of  which  the  same  may  for  the 
time   being  consist,  or  upon  which  the 
same  may  for  the  time  bemg  be  invested 
upon   trust  for  my  nephew,  Frederick 
Hodges,  son  of  my  brother,  B.  G.  Hodges, 
his  executors,  administrators  and  assigns 
absolutely: — ^And  as  to  the  residue  of  the 
two  sums  of  37,9142. 13s.  9(2.,  and  8002. 
consoUdated  32.  per  cent,  aimuities,  or 
other  the  stocks,  funds  or  securities  of 
which  the  same  may  for  the  time  being 
consist,  or  upon  which  the  same  may  for 
the  time  beii^  be  invested,  upon  trust  for 
my  niece,    Caroline,     daughter    of   my 
brother,   B.   G.  Hodges,  her  executors, 
administrators  and  assigns  for  her  and 
their  own  absolute  use  and  benefit  free 
from  the  debts,  control,  contracts,  and  en- 
gagements of  any  husband  with  whom  she 
may  intermarry. 

Bichard  Hodges  died  on  the  25th  of 
July,  1872,  without  having  been  married, 
and  leaving  his  above-named  nephews 
and  nieces. 

At  the  death  of  Bichard  Hodges  the 
trust  fands  consisted  of  the  sum  of 
27,1702.  158.  4(2.  and  the  8,0002.  mortgage 
money.  In  1873,  the  mortgt^  was  paid 
off,  and  the  money  invested  in  a  sum  of 
9,7302.  68.  2<2.  consols. 

The  bill  in  this  suit  was  filed  on  the 
30th  of  April,  1878,  and  by  an  order 
made  in  the  suit  on  the  24th  of  July, 
1873,  the  trust  funds  were  brought  into 
Court.  They  now  consisted  of  the  sum 
of  36,9012.  l8.  6<2.  consols,  together,  with 
the  January  dividend  thereon,  amoontdng 
to  5462.118. 11(2. 
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The  object  of  (he  suit  was  to  ascer- 
oertain  the  yarioos  interests  of  the  par- 
ties entitled  to  the  settlement  ftmds ;  and 
the  bill  therefore  pr^ed  that  their  rights 
inthesoms  of  36,9012.  Is.  6d.  consols  and 
546J.  ll».  11<2.  cash  might  be  ascertained 
and  declared ;  and  that  the  trnsts  of  the 
sum  of  37,914Z.  13«.  9d.  consolidated  3 
per  cent,  annuities,  settled  by  the  inden- 
ture of  settlement,  and  of  the  stun  of 
8001.  like  annuities,  settled  by  the  will 
and  codicil  aforesaid,  and  of  the  funds 
now  representing  the  same,  might  be 
carried  mto  execution  by  the  Court. 

The  questions  in  the  case  were,  whe- 
ther, inasmuch  as  the  settlement  funds 
now  subject  to  the  power  of  appointment, 
were  insufficient  to  pay  the  appointees  in 
full,  they  should  abate  rateably  so  as  to 
allow  the  residuary  one  a  proportionate 
share;  or  whether,  inasmuch  as  there 
was  in  fact  no  residue,  after  satisfying 
so  far  as  possible  the  prior  appointees, 
the  residuary  one  took  nothing. 

Mr.  DichvMon  and  Mr.  0.  W.  Hemming, 
for  the  plaintifis,  stated  the  &cts  of  the 
case. 

Mr.  Karsldke   and    Mr.  CrachtaU,  for 
Sydney  Hodges. — The  rules  of  law  which 
govern  this  case  are  clear.  The  only  ques- 
tion is,  whether  the  case  itself  falls  with- 
in them.     We  say  that  the  word  residue 
"  means    simply  residuum,  or  what    is 
left."     When  nothing  is  left  of  a  fund 
after  satisi^dng  thereout  the  prior  donees, 
the  party  mt^ded  to  take  the  reddae  of 
the  nmd  ex  necessitate  gets  nothing — 
Fetre  v.  Petre,  14  Beav.  197  ; 
Harley  t.  Moon,  1  Dr.  &  S.  623 ;  s.  c. 
31  Law  J.  Bep.  (n.s.)  Ghanc.  140. 

Mr.  H.  B.  Young,  for  W.  K.  George 
and  his  wife. — This  is  a  case  depending 
on  the  construction  of  two  deeds.  The 
question  is  not  one  as  to  the  effect  of  an 
appointment  by  deed  under  a  power  con- 
tamed  in  a  will,  or  of  an  appointment  by 
will.  The  acts  of  the  parties,  i.  e.,  the 
language  of  the  setUement  and  the  last 
deed-poll  by  appointment,  must  be  con- 
strued "strictly."  So  construed,  it  is 
impossible  to  hold  that  Caroline  Hodges 
can,  under  the  circnmstances,  take  any- 
thing. It  seems  clear  on  the  authori- 
ties, that  if  instead  of  a  deficienqr  in  the 
funds   to  be  disbibuted    amongst    the 


appointees,  there  had  been  an  increase 
or  "  overplus,"  Caroline  Hodges  would 
have  been  entitled  to  claim  the  whole  of 
that  overplus.  She  must,  therefore,  on 
the  principle,  "  Qui  sentit  commodnm 
sentire  debet  et  onus,"  be  now  held  not 
entitled  to  anything — 

Olce  v.  Eeaih,  1  Ves.  sen.  135 ; 

Lefemre  v.  Freeland,  24  Beav.  403 ; 

Booth  V.  AUngton,  6  De  Gex,  M.  &  Q. 

613 ;  8.  0.  26  Law  J.  Rqi.  (n.s.) 

Chanc.  138. 

Mr.  H.  8.  MiOman,  for  the  Baroness 

French,   Mr.  Greene  and  Mr.  Bomer,  for 

Frederick    Hodges,  and    Mr.  Field,  for 

G-.  B.  Eyston  and  his  wife,  were  stopped 

by  the  Court.   • 

Mr.  Lindley  and  Mr.  Bagshauie,  for 
Caroline  Ho^es. — ^The  recitals  of  the 
appointments  made  between  1850,  and 
the  last,  which  alone  is  set  out  in  the 
bill,  should  not  be  overlooked.  Prom 
them  it  appears  that  the  appointor  con- 
stantly described  the  funds  which  he 
was  appointing,  and  did  so  very  pre- 
cisely. He  not  only  said  he  was  desirous 
of  appointing  the  same,  but  of  doing  it 
in  "  the  shares  and  proportions,"  and  in 
the  "manner  therein  mentioned,"  and 
"  amongst  his  nephews  and  nieces," 
whom  he  also  named.  Ho  thereby  clearly 
shewed    that  he  then  meant  aU  his  ne- 

Shews  and  nieces  to  take  something, 
tut  there  is  nothing  in  the  appointment 
of  1870  which  is  not  equally  open  to  the 
same  observations.  For  by  th^t  deed  he 
indicates  that  his  intention  to  divide  the 
funds  is  not  to  be  left  to  mere  conjec- 
ture. He  specifies  the  general  funidB; 
he  makes  the  division  by  appointing,  in 
the  first  instance,  particular  pwrts  of  t£em, 
and  he  does  so  tUl  he  comes  to  the  last 
part.  It  is  true  that  he  does  not  then 
mention  the  precise  amount  of  that  part ; 
but  supposing  he  had  done  so,  and  hod 
inserted  the  amount,  viz.,  1,7142.,  must 
not  all  the  appointees  have  abated  rate- 
ably  ?  Then  what  possible  difference  can 
it  make  so  fiEir,  that  instead  of  the  figures, 
he  uses  the  word  "  residue  ?  "  He  means 
the  same  thing  in  both  cases ;  and  mean- 
ing the  same  thing,  the  consequences 
must  be  identical.  If  it  is  contended 
that  the  division  he  is  contemplating  is 
not  that  of  a  (ie  facto  existing  mnd,  it  is 
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to  be  remembered  that  the  flactuation  in 
{he  amonnt  of  the  fonds  from  time  to 
time  depended  only  on  the  change  of  the 
market  valne  of  stock  —  an  accident 
which  conld  not  in  itself  in  tbe  least 
i^ect  his  real  intention.  He  in  terms 
deals  with  the  funds  bj  their  original 
designation.  In  some  parts  of  the  deed 
he  omits,  in  others,  he  nses  the  words  "  or 
other  the  stocks,  fiinds  or  secorities  of 
which  the  same  may  for  the  time  being 
consist,  or  upon  which  the  same  may  for 
the  time  being  be  invested" — clearly 
shewing  that  either  he  meant  to  deal 
with  a  distinct  and  specified  fund,  or 
the  snbstitated  secarities  were  to  be 
divided  "  amongst  the  same  persons  and 
in  the  same  proportions  and  manner"  as 
the  original  fdnds,  which  he  precisely 
designates.  Bat  where  a  man  gives  a 
spet^fied  fund  in  certain  proportions  to 
persons  whom  he  names,  he  means  all 
the  donees  to  take  something ;  and  if  the 
donor  makes  the  gift  oat  of  the  speci- 
fied fimd,  or  a  fiind  that  may  be  snbsti- 
tated for  it,  he  equally  intends  all  to 
take  something.  One  test  of  the  accn- 
racy  of  oar  view  is  this — Sappose  that 
Sydney  Hodges,  for  example,  had  died 
in  1871 :  then,  if  the  other  side  are  cor- 
rect in  their  argnments,  they  mast  con- 
tend that  Caroline  Hodges  wonld  take 
the  iqtpointed  share  of  Sydney  Hodges, 
as  in  Uie  case  of  a  lapsed  legacy.  Bat 
that  is  not  law.  Then  again  they  say, 
if  there  hai  been  an  "  overplas,"  Caro- 
line would  have  taken  it.  Certamly  not. 
All  the  appointees  wonld  have  had  their 
shares  increased  rateabl^.  In  conclu- 
sion, we  say  that  Caroline  Hodges  is, 
under  the  circnmstances,  as  appointee  of 
tlie  "  residue  "  of  a  specified  fond  ap- 
pointed in  certcun  shares  to  persons  by 
name,  entitled  to  a  part  of  that  fond; 
and  that  her  part  is  a  sum  rateably  eqai- 
▼alent  to  the  1,714Z.  which  she  would 
have  taken  if  there  had  been  no  variation 
in  the  original  amount. 

In  the  coarse  of  their  at^oment  they 
cited  the  following  authorities — 

Page  v.  LeapmgweU,  18  Yes.  463 ; 
Eamun  v.  Appleford,   5  Myl.  4  Cr. 
56;   B.  c.  10  Law  J.  Bep.  (n.b.) 
Chaac.  81 ;  affirming  s.  c.  10  Sim. 
274; 


Lord  8t.  Leonards  on  Powers,  461 

(last  edit.) ; 
Wright  v.  Weston,  26  Beav.  429  ; 
JBlwes  V.  Oamton,  80  Beav.  554 ; 
Miller  v.  Euddlestone,  37    Law  J. 

Bep.  (n.s.)  Chanc.  421 ;  s.  c.  Law 

Bep.  6Eq.  65; 
Hewitt  V.  Oe&rge,  18  Beav.  522 ; 
Wdlpole  V.  Apthorp,  Law  Bep.  4  Eq. 

Mr.  Karslake,  in  reply.  —  This  case, 
though  one  of  two  deeds,  is  very  like 
many  cases  of  powers  ander  testamen- 
tary instruments,  for  the  appointment  is 
not  inter  vivos.  So  regarded,  it  seems 
settled  law  that  the  word  "residue" 
always  means  what  is  left  after  satisfying 
prior  specific  dispositions — 

Byose  v.  Dyose,  1  P.  Wms.  305 ; 

Vioiom  V.  MwOodk,  21  Beav.  252 ; 
and  that  where  there  is  no  residue  as 
here,  there  can  be  no  one  who  can  take 
any — 

The  Attomeif'Oeneral  v.  The  Drapers' 
Company,  4  Beav.  67 ; 

Hawkvns  on  Wills,  66. 
We  must  sappose  that  the  appointor 
knew  the  true  state  of  the  funds  he  had 
so  often  dealt  with,  and  that  there  was  at 
all  times  a  possibilily  of  their  fluctuation 
and  diminution.  It  is  not  immaterial  for 
our  case  that  the  portions  named  by  the 
appointor  are  not  all  equal.  Why  they 
should  not  have  been  so,  we  cannot  say, 
beoaase  we  cannot  tell  a  man's  inmost 
motives.  As  to  the  argament  that  Caro- 
line Hodges  would,  according  to  oar 
construction,  have  taken  the  lapsed  share, 
if  any,  that  is  not  correct.  For  in  this 
case,  such  lapsed  share  would  have  passed 
under  the  g^  in  de&ult  of  appointment, 
in  the  settlement  of  1822.  On  the  whole 
case,  having  regard  to  all  the  authorities 
on  the  subject,  there  is  none  in  fact  op- 
posed to  our  contention,  which  gives 
simple  effect  to  plain  language,  and  holds 
a  "  residue  "  to  be  what  it  really  is,  viz., 
a  gift,  after  other  specific  gifts,  as  such, 
of  something  either  more  or  less;  or 
of' nothing;  as  the  case  may  be,  and 
here  is. 

HiXi.,  y.C. — The  question  in  this  case 
is  one  of  the  construction  of  the  appoint- 
ment made  by  the  deed  poll  stated  in 
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paragraph  7  of  the  bill.  A,  copy  of  that 
deed  has  been  used  in  the  course  of  the 
argnment.  The  deed  contains  some  ma- 
terial parts  which  are  not  set  out  In  the 
bill,  and  to  which  parts  I  shall  r^fer. 

£7  the  settlement  which  is  stated  in 
the  bill  a  snm  of  37,914/.  13«.  9d.  SI.  per 
cent,  consolidated  annuities  was  settled 
in  the  event  which  happened,  so  that 
Richard  Hodges  had  a  power  of  appoint- 
ing it  by  deed  or  will  among  his  nephews 
and  nieces. 

Under  the  will  of  Benjamin  Hodg^,  a 
farther  som  of  800^  32.  per  cent,  con- 
solidated annuities  became  subject  to  the 
same  trusts  and  powers  as  the  37,9142. 
13».  9d.  stock. 

Those  two  ftinds  together  amounted  to 
38,7142. 13».  9c2.  consols. 

In  1853,  the  trost  fdnds  consisted  of 
27,1702. 15«.  4d.  consols,  uid  8,0002.  in- 
vested on  the  mort^^age  of  an  estate 
belonging  to  B.  Hodges.  The  settlement 
contained  a  power  for  the  trustees  to 
change  the  investments,  which  power 
became  exerdseable  with  the  consent  in 
writing  of  R.  Hodges,  under  which  power 
the  investment  of  the  original  trust  funds 
had  at  the  date  of  the  deed  poll  after- 
wards mentioned  been  in  part  varied  as 
above  mentioned,  and  further  changes  of 
investment  were  capable  of  being  made. 
The  settlement  authorised  the  acquiring 
as  new  investments  public  stocks  or  funds 
on  government  or  real  securities,  or  loans 
or  investments  upon  such  other  security 
as  R.  Hodges  should  direct. 

By  a  deed  poll  dated  the  30th  of 
November,  1870,  R.  Hodges  exercised 
his  power  of  appointment.  That  deed 
contained  recit^  of  previous  appoint- 
ments in  which  were  contained  powers  of 
revocation ;  and  according  to  the  recitals, 
each  of  the  prior  appointments  recited 
thatR.  Hodges  was  desirous  of  appointing 
the  two  original  trust  funds  I  have  above 
mentioned,  amongst  his  nephews  and 
nieces  in  the  shares  and  proportions  there- 
inafter expressed,  and  the  operative  part 
of  each  appointment  was  expressed  to 
have  been  for  the  purpose  of  carrying  the 
said  desire  into  effect,  and  in  consideration 
of  the  natural  love  and  affection  which 
R.  Hodges  had  for  his  nephews  and 
nieces  thereinafter  named.     The  funds 


appointed  by  Bnch  prior  appointments 
were,  according  to  the  recitals  tnereof,  the 
two  funds  above  mentioned ;  and  accord- 
ing to  such  ]recitals,  the  powers  of  revo- 
cation and  the  revocations  and  appoint- 
ments mentioned  those  two  funds  oidy  :— 
although  there  had,  before  all  but  the  first 
of  such  appointments,  been  the  above 
mentioned  dbanges  of  investment.  The 
deed  poU  of  the  30th  of  November,  1870, 
after  reciting  as  I  have  stated,  recited  the 
desire  of  R.  Hodges  to  revoke  the  then 
subsisting  appointment  of  the  two  funds, 
and  to  appoint  the  same  (i.e.  the  two 
funds)  amongst  his  nephews  and  nieces 
thereinbefore  named,  in  the  shaires  and 
proportions,  and  in  manner  thereinafter 
expressed.  The  first  operative  part  of  the 
deed  revokes  the  last  preceding  appoint- 
ment of  the  two  funds ;  and  ^e  second  ° 
operative  part  in  pursuance  of  the  said 
desire,  and  in  consideration  of  the  natural 
love  and  affection  which  R.  Hodges  had 
for  his  nephews  and  nieces  thereinafter 
named  appoints  the  37,9142.  13«.  9(2.,  "  or 
other  the  stocks,  funds  and  securities  of 
which  the  same  now  consist  or  hereafter 
shall  or  -may  consist,  or  upon  which  the 
same,  or  any  part  or  parts  thereof  is  now 
or  hereafter  shall  or  may  be  invested, 
upon  the  trusts,  and  for  the  intents  and 
purposes  hereinafter  expressed."  And 
also  the  8002.  consols,  with  the  addition 
of  like  words,  or  other,  &c. 

The  deed  then  proceeds  to  declare 
that  the  appointment  so  made,  and  the 
said  two  sums  (omitting  the  words  "  or 
other,  &c.")  shall  be  held  by  the  trustees 
upon  the  trusts  following :— As  to  the 
sum  of  7,0002.  consols,  part  of  the  said 
two  several  sums,  q>eciiying  them  or 
other  the  stocks,  &c.,  upon  trust  for  a 
married  nephew : — ^As  to  the  further  Bum, 
&c.  (then  follow  several  similar  appoint- 
ments). The  deed  then  proceeds  uiua— 
"  And  as  to  the  residae  of  the  said  two  se- 
veral sums  (specifying  them)  or  other  the 
stocks,"  Ac.  "  Upon  trust  for  my  niece, 
Caroline,  daughter  of  my  said  brother, 
Benjamin."  Then  follows  a  power  of 
revocation  which  is  expressed  to  be  to 
revoke  the  direction  and  appointment 
thereby  made  of  the  said  two  several 
snms  specifying  them,  not  adding  the 
words  "  or  other  the  stocks,  &c." 
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B.  Hodges  died  in  July,  1872.  The 
trust  fiuids  then,  and  now  existing  are 
insofilcient  to  satisfy  the  sererai  appoint- 
ments vrhioh  precede  the  last  trust,  i.e. 
the  one  for  the  niece,  Caroline.  The 
qaestion  is,  is  Caroline  to  take  nothing, 
and  are  the  others  to  ahate  ?  or  is  the  ap- 
poiatment  to  Caroline,  although  expressed 
to  be  of  the  residue,  the  same  in  legal 
operation,  as  an  appointment  of  1,7042. 
Ids.  9d.,  the  balance  of  the  two  funds 
or  othte  the  stocks,  funds  and  securities 
apon  which  that  sum  was  then  or  might 
thereafter  be  invested  ? 

On  behalf  of  Caroline  it  has  been  con- 
tended that  the  latter  is  the  correct  view, 
and  that  the  present  case  is  to  be  decided 
aa  Sir  Wm.  Ghrant  decided  that  of  Page 
T.  LeapingweU  (ubi  aupra).  In  that  case 
Sir  Wm.  Grant  held  that  the  testator  had 
dearly  shewn  that  he  considered  he  was 
dealing  with  and  appointing  not  less  than 
10,0002. ;  and  that  the  last  donee  in  the 
series  of  legatees,  to  whom  the  "  over- 
pins  "  was  given,  was  under  the  gift  of 
overplus  entitled,  to  be  treated  as  if  he 
had  had  given  to  him  a  specified  sum,  i.e. 
as  if  the  sum  had  been  stated  in  figures — 
a  sum  equal  to  the  balance  of  the  sum  of 
I0,000{.  after  paying  the  sums  previously 
given.  There  not  being  in  fact  in  that 
case  10,0002.  all  the  beneficiaries  were 
required  to  abate  rateably.  It  is  to  be 
observed  that  under  the  gift  of  "  over- 
phis,"  Sir  Wm.  Grant  considered  that 
had  there  been  more  than  10,0002.,  the 
excess  would  have  passed  as  "  overplus." 
In  Petre  v.  Petre  (ubi  supra)  a  testator 
having  a  power  of  appointment  by  will 
over  a  sum  of  stock  bequeathed  two  sums 
of  5,0002.,  and  5,0002.  sterling  thereout, 
to  A.  &  B.,  and  "  the  residue  "  to  his  son. 
The  stock  became  in  equity  liable  to  his 
debts,  and  by  payment  thereof,  and  of 
the  costs  of  the  suit,  the  fund  became  less 
than  5,5002.  sterling.  The  Master  of  the 
Bolls  held  that  the  pecuniary  and  resi- 
duary legatees  were  not  hable  to  abate 
proportionably,  but  that  the  residuary 
gift  iaUed  altogether.  The  Master  of  the 
Bolls  said,  "  the  authority  of  Page  v. 
Lee^pingweil  (ubi  gupra),  appUes  where  the 
testator  disposes  "  of  an  estate  which  he 
assumes  will  produce  a  gfiven  sum,  or  is 
dealing  with  an  aseertconed  fund,  in  which 


cases  it  is  indifferent,  whethor,  after  he 
has  given  certain  portions,  he  specifies 
the  remainder  by  stating  its  amount,  or 
by  comprising  it  under  the  term  of 
residue.  But  in  this  case  so  far  from 
knowing  the  amount  of  the  fund,  the 
testator  could  have  no  conception  of  it, 
for  it  was  impossible  to  ascertain  the 
amount  until  the  fund  had  been  realised 
by  a  sale  and  the  charges  on  it  known. 
If  in  this  case  it  appeared  that  the  testator 
thought  he  was  dealing  with  a  sum  of 
7,1002.  sterling,  and  he  had  divided  it 
into  different  proportions,  the  loss  would 
then  &11  on  all  the  persons  interested  in 
proportion  to  their  shares,  although  the 
last  portion  were  called  the  '  residue ;'  bat 
that  is  not  the  case  here." 

In  Ehees  v.  Oauston  (ubi  n^a)  a  tes- 
tatrix bequeathed  various  sums  of  her 
Bank  Stock,  part  of  9,0002.  like  stock, 
to  several  legatees,  and  all  the  residue  of 
her  said  Bank  Stock  to  C.  C.  The  stock 
at  her  death  was  insufficient  to  pay  the 
specified  sums.  It  was  held  that  all  those 
legacies,  including  the  residue  to  C.  C, 
must  abate  in  proportion.  The  Master  of 
the  Bolls  said,  "I  am  of  opinion  that 
this  case  comes  within  the  principle 
acted  on  in  Page  v.  LeapingweU  (ubi  «u- 
■pra),  which  was  followed  by  me  in  the 
cases  cited.  If  a  man  dealing  with  a 
sum  of  stock  of  a  specific  amount, 
says  I  bequeath  so  much  to  A.,  so 
much  to  B.  and  the  rest  to  C,  the  fond 
must  be  divided  in  those  exact  propor- 
tions ;  and  if  the  stock  falls  short,  the  loss 
must  be  apportioned  amongst  all  the 
legatees  in  the  same  proportion."  The 
distinction  between  this  case  and  the 
case  cited  by  Mr.  Lindley  is  this,  that  the 
latter  was  a  case  of  a  legacy  payable  out 
of  stock,  and  there  was  no  gift  of  the 
residue,  which  makes  all  the  difference. 
If  a  man  says  I  have  1,5002.  stock,  of 
this  I  give  1,0002.  to  A.  and  the  rest  to 
B.,  it  is  the  same  as  if  he  said  I  give 
1,0002.  of  it  to  A.  and  5002.  to  B.,  and 
both  A.  &  B.  are  equally  objects  of  his 
bounty." 

Many  other  cases  were  cited  in  the 
argument.  I  do  not  refer  to  them  be- 
cause most  of  them  had  some  special 
circumstances,  and  the  law  is  really 
not  in  question.    The  question  is,  does 
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the  deed  poll  of  the  30th  of  No- 
vember, 1870,  deal  with,  or  at  all  events 
make  an  appointment  to  be  operative  in 
reference  to  and  regulated  hy  specific 
fnnds  of  an  unvarying  amount  ?  or  dofes 
the  appointor  assame  that  a  given  sum 
will  be  available  ?  or  does  the  deed  poll 
not  so  deal  with  the  trust  fund  ?  I  think 
the  deed  poll  does  not  so  deal.  The  ap- 
pointer  in  specifying  what  each  appointee 
is  to  take  superadds  the  words  "  or  other 
the  stocks,  funds  or  securities,"  &o.,  such 
words  expressly  referring  to  variations  of 
investment  already  made  or  thereafter  to 
be  made.  I  think  the  present  case  can- 
not be  brought  within  the  case  of  Page  v. 
Lea^ingweU  {ubi  supra)  and  cases  of  that 
class.  I  do  not  overlook  this;  that  the 
two  funds  are  more  than  once  (three 
times)  mentioned  without  the  addition, 
"  or  other  the  stocks,"  Ac.,  but  the  places 
where  those  words  are  omitted  do  not 
include  any  of  the  parts  of  the  instrument 
in  which  tiie  particular  sums  to  be  taken 
by  each  are  declared,  neither  do  I  over* 
look  this,  that  the  two  funds  specified 
would  not  (and,  no  doubt,  the  appointor 
knew  that,  ,when  the  deed  poll  was 
executed)  su£&oe  by  a  considerable  sum 
to  provide  for  the  appointees  prior  to 
Caroline.  The  appointor  commenced 
his  appointments,  i.e.  made  the  first  re- 
cited appointment,  when  the  two  specified 
sums  remained  unchanged;  and  he  con- 
tinued to  refer  to  those  two  fnnds  sub- 
sequently to  the  change  of  investment. 
He  did  not,  I  think,  in  terms  or  in  efiect, 
declare  that  those  two  fuuds  should  be 
considered  as  continuing  for  the  purpose 
of  measuring  and  apportioning  the 
benefits  taken  by  all  the  appointed.  So 
to  hold  would,  I  think,  be  to  depart  from 
the  ordinary  meaning  and  force  of  the 
word  "residue,"  upon  conjecture,  and  not 
upon  the  construction  afforded  by  in- 
tention, clearly  manifested  upon  the  &ce 
of  the  instrument.  I  am  not,  I  consider, 
warranted  in  treating  the  words,  "  or 
other,"  &c.,  as  merely  supplementary  and 
subordinate.  Much  reliance  was  placed' 
on  the  recital  mentioning  that  the  ap- 
pointment was  to  be  in  shares  and  pro- 
portions, but  that  recital  is,  I  think, 
insufficient  to  shew  that  Caroline  was  at 
all  events  intended  to  take  rateably  with 


the  other  appointees.  On  the  whole  1 
hold  that  the  trust  funds  must  be  dis- 
tributed rateably  among  the  appointees 
exclusive  of  Caroline. 

Solicitors — Messrs.  Youngi  Jnckson  &  Co.,  for 
plaintifis  and  some  of  defendants;  Messrs. 
Saunders  &  Hawksford,  for  Sydney  Hodges; 
Messrs.  Gedge,  Kirby  &  Millett,  for  Fredk. 
Hodges;  and  Messrs.  Harting  &  Son,  for 
Caroline  Hodges. 


'■] 


FASBEB  V.  STKB8. 


Jessel,  M.B. 

1874 

March  19 

Practice — Unfiled  Affidavits — Motion  on 
Affidavit  of  Service, 

Although  unfiled  affidavits  may  be  read 
on  an  ea  parte  application,  they  cannot  be 
read  when  the  respondent  has  been  served 
hut  does  not  appear,  and  the  applicaHon  is 
made  on  an  affidavit  of  service  on  him  of 
(he  notice  of  motion. 

Mr.  Ohitty  and  Mr.  W.  C.  Bruce  made 
a  motion  in  this  suit. — The  defendant 
had  been  served  with  notice  of  the  mo- 
tion, but  he  did  not  appear  on  it,  and  it 
was  brought  on  on  an  affidavit  of  service 
upon  him.  Owing  to  some  accident^  the 
affidavits  in  support  of  the  motion  had 
not  been  filed,  but  they  had  been  duly 
sworn,  and  the  originals  were  produced  in 
Court,  and  Mr.  Chitty  proposed  to  read 
them  in  support  of  the  motion,  the  plain* 
tiff's  solicitor  undertaking  to  file  them 
immediately. 

The  Mastbb  or  the  Bolls  said  that 
it  was  true  that  unfiled  affidavits  might 
be  read  on  an  ea;  parte  application,  bat 
he  knew  of  no  authority  for  extending 
the  same  liberty  to  an  application  on  affi- 
davit of  service.  The  plarntifi''s  solicitor 
had  better  file  the  affidavits  at  once,  and 
the  motion  could  be  made  later  in  the 
day. 

[This  course  was  acccndingly  adopted, 
and  an  order  was  made  on  the  motion  in 
the  afternoon.] 

Solieitoie  for  the  applicants — Messrs.  Sham,  Croes- 
nuui  &  Crossman. 
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LoBDs  JmmcKs. 

1874. 

March  10. 


TffB  WILTS  AND  BERKS  OAKAL 
HAVIGATION  COMPANY  V, 
IBS  SWINDON  WATEB- 
WORKS  COMPANT. 


OaTial  Company  —  Water  —  Biparian 
Proprietor — Injunction. 

An  injwustion  will  be  granted  at  the  suit 
of  a  canal  company  entitled  to  take  water 
from  a  stream  to  prevent  abstraction  of  the 
waier  {hough  damage  is  only  shexon  to 
have  taken  place  in  an  exceptionally  dry 
season. 

At  law,  an  action  could  be  brought  and 
nominal  damages  recovered  for  the  abstrac- 
tion of  the  water,  though  no  real  damage 
was  shewn,  to  prevent  an  adverse  title 
being  acquired  by  prescription, — semble. 

Where  a  canal  company  lawfully  buy 
land  to  enable  them  to  take  a  stream  and 
construct  a  culvert  for  that  pxtrpose,  they  ac- 
quire in  respect  of  that  land,  and  of  the  cul- 
vert constructed,  the  rights  of  ordinary 
riparian  proprietors. 

Though  a  canal  company  may  be  entitled 
to  sell  any  surplus  water  from  their  canal, 
they  are  only  entitled  to  an  injunction  to 
prevent  interference  with  a  feeding  stream 
to  as  to  cause  damage  to  their  navigation 
or  their  ordinary  use  of  the  water  as  ripa- 
rian proprietors. 

This  vtB»  an  appeal  from  a  decree  of 
V.O.  Malins. 

The  company  ofproprietors  of  the  Wilts 
and  Berks  Canal  Navigation  were  the  sac- 
ceesors  of  a  company  incorporated  by  Act 
of  Parliament  (34  Geo.  3.  c.  90)  in  1795, 
by  which  the  company  were  enabled  to 
form  a  canal  from  the  Rivers  Thames  and 
Isis,  near  Abingdon,  to  the  canal  between 
the  River  Kennet  and  the  River  Avon,  at 
or  near  Trowbridge,  with  certain  cuts  or 
branches,  and  to  snpply  the  said  canal 
and  cnts  respectively  whilst  the  same 
should  be  makmg,  and  at  all  times  for  ever 
after  the  same  shonld  be  made,  with  water 
from  all  snch  springs  as  should  be  fonnd 
in  making  the  same,  and  from  all  rivers, 
qprings,  brooks,  streams  and  watercourses 
whatsoever  which  were  or  should  be 
found  within  the  distance  of  two  thou- 
sand yards  from  any  part  of  the  said  canal 
and  cats  respectively,  or  from  any  reser- 
Toir  or  reaervoirs  belonging  thereto  as 

Niw  Saans,  M.— Chamo. 


therein  mentioned ;  and  for  that  purpose 
to  cleanse,  scour,  deepen,  enlarge,  or 
straighten  any  such  rivers,  brooks, 
streams,  or  watercourses,  or  any  others 
that  might  come  or  be  brought  mto  the 
same  respectively,  and  to  make  one  or 
more  reservoir  or  reservoirs  for  the  pur- 
pose of  supplying  the  said  canal  and  cuts 
or  any  part  thereof  with  water  as  therein 
mentioned. 

The  Act  contained  various  clauses  as  to 
compensation,  and  by  s.  57,  the  owner  of 
any  injured  mill  could  require  the  com- 
pany to  purchase  it. 

In  the  year  1807  the  company  took  a 
small  stream  called  the  Wroughton,  which 
passed  under  the  summit  level  of  their 
canal,  to  snpply  the  canal  with  water. 

On  this  stream,  before  it  reached  the 
canal,  were  formerly  seven  ancient  water, 
mills,  and  to  obtain  the  use  of  the  stream 
the  canal  company  purchased  the  lowest 
of  these  mills,  Waytes'  Mill,  and  con- 
structed a  culvert  &ic>m  the  mill-pond  into 
their  canal,  with  a  hatch,  by  means  of 
which  the  water  could  be  allowed  to  run 
to  waste  under  the  canal  when  not  re- 
quired. Since  that  time  the  mill  had  been 
disused. 

The  Wroughton  was  a  tributary  or  sub- 
tributary  of  the  Thames,  and  by  subse- 
quent Acts  passed  in  1813  and  1820, 
another  company  was  formed  and  amalga- 
mated with  the  Berks  and  Wilts  Com- 
pany, for  constructing  the  North  Wilts 
Camj,  which  was  a  m^nch  canal  joining 
the  main  canal  some  distance  below  the 
summit  level.  By  these  Acts  the  North 
Wilts  Canal  was  forbidden  to  take  water 
&om  any  tributaries  of  the  Thames,  or 
elsewhere  than  from  the  summit  level  of 
the  Wilts  and  Berks  Canal,  and  it  was 
contended  that  this  prevented  the  Wilts 
and  Berks  Canal  from  any  longer  drawing 
their  snpply  from  the  Wroughton.  The 
Lords  Justices,  however,  took  a  strong 
view  to  the  contrary,  and  it  is  not  ne- 
cessary to  mention  the  point  further. 

In  185G  the  defendants,  the  Swindon 
Waterworks  Company,  were  incorporated 
under  the  Joint  Stock  Companies  Acts, 
without  any  special  Act  of  ParUament. 
They  commenced  business  in  1864,  and 
constructed  works  at  the  Seven  Springs, 
the  principal  source  of  the  Wroughton,  on 
S£ 
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the  site  of  the  higliest  mill  (Baker's  Mill), 
which  they  bought  up  for  that  purpose  in 
the  year  1866.  They  also  bought  np  the 
lower  mills  between  Baker's  Mill  and 
Waytes'  Mill,  and  from  the  Seven  Springs 
to  a  point  below  their  works  they  con- 
stmcted  a  culvert  with  hatches,  which 
enabled  them'  either  to  allow  the  water  to 
run  into  the  stream,  or  to  divert  it  for 
their  own  purposes. 

In  the  year  1870,  after  a  very  dry  sea- 
son,  the  canal  company  ran  short  of 
water,  and  they  then  discovered  that  the 
waterworks  company  had  shut  off  the 
stream  by  means  of  their  hatches.  Shortly 
afterwards  they  filed  the  present  bill. 
There  was  evidence  that  daring  the  an- 
tnmn  of  1870  the  supply  in  the  canal  was 
short,  and  that  barge  owners  were  in  con- 
sequence unable  to  send  their  barges  by 
the  canal. 

It  appeared  that  the  plaintiffs  had  for 
some  years  before  1867  sold  water  from 
their  canal,  and  it  was  alleged  that  in 
1870  they  were  desirous  of  selling  water 
from  the  North  Wilts  branch,  bat  it  was 
not  shewn  that  they  let  water  down 
through  the  locks  for  the  purpose  of 
bringing  it  to  the  lower  pounds  for  sale. 

The  bill  prayed  a  declaration  that  the 
defendants  were  not  entitled  to  stop  the 
water,  and  for  an  unqualified  injunction 
to  prevent  them  fix)m  doing  so.  The  de- 
fendants on  the  other  hand  claimed  by 
their  answer  an  absolnte  right  to  stop  it. 

A  motion  for  an  injunction  stood  over 
to  the  hearing,  and  at  the  hearing  tho 
Vice-Chancellor  refused  the  injunction, 
chiefly  on  the  ground  that  the  canal  com- 
pany, who  were  not  ,'now  doing  a  large 
trade,  could  only  exercise  their  rights  to 
take  water  subject  to  the  requirements  of 
the  public,  and  also  on  the  construction 
of  the  Acts  above-mentioned,  forbidding 
the  North  Wilts  Canal  to  take  water  from 
tributaries  of  the  Thames. 

The  plaintiffs  appealed. 

ilfn  John  Peartmi  and  Mr.  Boupell  for 
the  appellants. — Actual  damage  is  shewn. 
But  apart  from  that  we  rely  on — 

FtWuiriw'  Saunders  (ed.  1871),  626; 

BonomiY.  Backhowe,  E. B.  &  E.  622  ; 

s.  c.  27  Law  J.  Rep.  (n.s.)  Q.B. 

378; 

Earrop  t.    Hirtt,  38  Law  J.  Bep. 


(n.s.)  Exch.  1 ;  8.  0.  Law  Bep.  4 

Exch.  43, 
as  shewing  that  the  plaintiffs  are  entitled 
to  be  protected,  the  defendants  having  set 
up  an  absolute  right  to  divert  the  water. 

Mr.  Glasse  and  Mr.  Bristowe  (with  them 
Mr.  W.  W.  Karslake)^  for  the  defendants, 
contended  that  the  Acts  prevented  the 
plaintiffs  from  taking  the  water.  They  also 
contended  that  the  water  could  only  be 
taken  and  used  for  the  purposes  of  navi- 
gation, and  was  not  really  wanted  for  those 
purposes.  The  canal  company  had  always 
wanted  to  sell  their  water,  but  now, 
owing  to  the  competition  of  the  defend- 
ants, they  could  not  get  a  customer. 
Whatever  the  strict  legal  right  might  be, 
this  Court  would  not  interfere  unless  there 
was  substantial  damage.  The  real  motive 
of  the  suit  was  obvious. 

Before  calling  for  a  reply, 

The  Lords  Justices  asked  Mr.  Pearson 
whether  the  plaintifis  desired  more  than 
the  use  of  the  water  for  the  purposes  of 
navigation. 

Mr.  Pearson. — We  have  become  ripa- 
rian proprietors  of  the  stream,  and  if  we 
are  ever  compelled  to  give  up  our  under- 
taking we  may  wish  to  sell  the  mill  with 
riparian  rights.  We  desire  to  have  those 
also  protected. 

LosD  Justice  Jahes. — ^I  am  of  opinion 
that  the  plaintiffs,  the  company,  are  right 
on  the  question  of  legal  right  which  is 
asserted  by  this  bill.  The  plaintiffs  ob- 
tained an  Act  of  Parliament  many  years 
ago,  by  which  they  were  entdtlech  to  sup- 
ply their  canal  with  water  from  the 
streams  within  a  certain  distance,  and 
among  other  streams,  there  wsis  a  stream 
within  that  distance  called  the  Wrough- 
ton  Stream.  They  availed  themselves  of 
their  powers  in  respect  of  the  Wroughton 
Stream  about  the  beginning  of  this  cen- 
tury, and  in  order  to  get  the  water  from 
that  stream  they  acquired  by  purchase  a 
mill,  a  little  distance  from  the  line  of  the 
canal,  and  made  a  new  channel,  which. 
they  lawfully  might  do  under  these  cir- 
cumstances, to  divert  the  water  into  their 
canal.  That  has  been  a  lawful  stream 
from  that  time  to  this,  and  with  regard  to 
that  stream — that  is  the  old  channel  of  the 
Wroughton  Stream  down  to  the  point  of 
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diversion,  and  &om  the  point  of  diversion 
into  their  canal,  which  it  reaches  at  the 
middle  of  the  summit  level — with  regard 
to  that  stream  they  acquired  all  the  rights 
of  a  riparian  proprietor.  They  also  ac- 
quired all  the  rights  of  a  riparian  proprie- 
tor which  were  vested  up  to  the  time  of  the 
?nrohase  in  the  then  owner  of  that  mill. 
'bat  being  so,  they  have  the  ordinary 
right  of  a  riparian  proprietor  in  this 
country  to  prevent  any  other  riparian 
proprietor  above  him  from  diverting  the 
stream  so  as  to  cause  that  stream  to  flow 
otherwise  than  in  its  accustomed  channel 
80  &r  as  he  is  concerned ;  a  right  to  have 
the  natural  flow  of  water  into  his  land, 
and  through  his  land,  and  into  his  artifi- 
cial canal,  iflie  has  had  that  a  sufi&cient 
length  of  time,  exactly  as  it  has  been  be- 
fore during  past  years.  On  the  other 
hand  all  streams  are  pvhUoi  juris,  and  aU 
the  water  flowing  down  the  stream  is  for 
the  common  use  of  mankind  who  live  on 
the  hanks  of  the  stream,  and  therefore,  no 
doubt,  any  person  Uving  on  the  banks  of 
the  stream  has  a  right  to  use  the  water 
for  himself,  his  family  and  his  cattle,  and 
for  all  ordinary  domestic  purposes,  such 
as  brewing,  washing,  and  so  on,  that  is  to 
say,  the  common  purposes  of  water  in 
the  ordinary  mode  of  using  water. 

The  defendants  in  this  case  are  a  water 
company,  who  have  been  minded,  from 
public  motives  partly,  and  partly  for  pri- 
TiEtte  profit,  to  supply  water  to  the  liurge 
towns  of  Old  and  New  Swindon,  where, 
by  reason  of  the  works  of  the  railway,  a 
large  population  has  gathered  together, 
and  they  are  seeking  to  use  and  divert 
-water  for  the  purpose  of  supplying  those 
towns.  That  is  not  a  purpose  for  which  a 
riparian  proprietor  is  entitled  to  take  the 
water  from  its  natural  coarse,  and  that 
being  so,  the  defendants  are  diverting 
water  from  the  stream  for  a  purpose 
■which  is  not  legal,  and  in  a  manner  which 
is  not  legal.  The  plaintifis  are  persons, 
who,  being  below  them  on  the  stream, 
bave  a  right  to  say.  You  must  not  divert 
the  water  {raro.  its  natural  course.  That 
really  is  a  question  of  right  for  the  Court 
to  decide.  It  has  been  settled  that  actual 
pecuniary  damage  is  not  necessary  to  give 
a  right  ^  action  or  suit,  because  it  is  suf- 
ficient to  shew  that  there  is  on  interference 


with  that  which  is  a  right,  and  in  a  mode 
that  may  give  a  ftiture  legal  right  to  in- 
terfere with  the  stream  when  it  may  be 
wanted,  or  may  be  useful  in  a  pecuniary 
point  of  view  to  the  riparian  proprie- 
tor below.  I  am  of  opinion,  notwithstand- 
ing the  decision  of  the  Vice- Chancellor, 
that  there  is  a  clear  legal  right  in  the 
canal  company,  whether  as  owners  of  the 
canal,  or  as  owners  of  the  stream  diverted 
into  the '  canal,  to  say  you  must  let  the 
water  flow  down  its  ordinary  course. 
That  is  assuming  we  were  now  merely 
trying  the  question  in  an  action  at  law.  In 
such  an  action  the  juiy  would  be  directed 
by  the  Judge  to  flnd  a  verdict  for  the 
plaintifiP,  but  possibly  without  damages, 
except  so  far  as  damage  was  incurred  in 
the  year  1870,  beyond  merely  nominal 
damages  to  shew  that  there  was  a  legal 
right  invaded,  and  that  the  plaintifi"  was 
right  in  having  that  vindicated  by  the 
Courts  of  this  country. 

Then,  it  is  said,  if  such  an  action  were 
brought  with  a  view  of  applying  to  this 
Court,  the  question  would  be  whether 
there  was  a  substantial  wrong  done,  and 
that  this  Court  will  not  interfere  where 
there  is  no  substantial  damage.  In  point 
of  fact,  it  appears  to  me  that  in  the  year 
1870  there  was  substantial  damage.  It 
may  be  that  from  the  small  amount  of 
traffic  there  were  not  many  boats  anxious 
to  travel  along  the  canal  during  the 
months  of  September,  October,  November 
and  December,  1870.  But  if  the  canal 
was  reduced  two  feet  or  three  feet  below 
its  proper  levelat  the  time  when  the  whole 
of  it  was  wanted  for  the  purpose  of  navi- 
gation of  the  boats,  it  appears  to  me  that 
that  was  a  serious  damage  to  a  canal.  It 
is  impossible  to  say  how  many  barges 
might  have  wanted  to  go  along  the  casal 
at  that  time. 

Then  it  is  said,  that  the  plaintifis  might 
diminish  the  evil  by  dredging,  but  the  de- 
fendants have  no  right  to  tell  the  plaintifis 
how  and  at  what  time  they  are  to  dredge 
their  canal.  That  only  made  it  more  im- 
portant to  keep  the  water  that  could  be 
got.  In  my  opinion  it  was  not,  in  the  year 
1870,  an  idle  complsunt  on  the  part  of 
the  canal  company  when  they  said,  You, 
the  defendants,  are  taking  the  water  away 
from  us  Bo  as  to  make  our  canal  cease  to 


Digitized  by 


Google 


896 


COURTS  OF  0HA17CBBT: 


pr.  8. 


be  a  canal  dnring  those  montlis.  The  de- 
fendants not  only  allege  that  there  was  no 
damage  done,  bnt  they  have  put  most  dis- 
tinctly and  clearly  on  their  answer  a  claim 
of  right  of  such  a  kind  as  to  make  it  abso- 
Intely  imperatire  on  thisGonrt,  as  it  seems 
to  me,  to  determine  that  question  of  right, 
and  to  declare  the  right  one  way  or  the 
other ;  and  as  the  matter  now  stands — 
with  ihe  bUl  dismissed  with  costs  by  the 
Vice-Ghancellor — it  is  an  adjudication  in 
favour  of  the  defendants  that  they  have 
the  right  they  claim  by  the  sixty-first  pa- 
ragraph of  the  answer,  which  is  in  these 
terms — "We  deny  that  we  have  threa- 
tened, though  we  admit  that  we  intend 
(unless  enjoined  by  injunction  fcoTa  so 
doing)  to  continue  the  diversion  of  the 
Wroughton  Stream  into  our  reservoir,  for 
oar  own  purposes  and  profits,  whenever 
the  demand  on  us  for  water  requires  us  so 
to  do."  It  appears  to  me  that  the  plain- 
tiffs are  entitled  to  have  a  declaration  from 
the  Court  that  the  defendants  are  not  at 
liberty  to  divert  the  water  firam  tho 
Wroughton  Stream  into  their  reservoir, 
for  their  own  purposes  and  profit,  when- 
ever the  demand  on  them  for  water 
requires  it.  I  think  the  defendants  are 
not  entitled  to  make  any  diversion  of  the 
water. 

Then  the  canal  company  only  want 
water  legally  as  a  canal  company  for  the 
purpose  of  navigation.  If  they  have  sur- 
plus water  there  would  be  great  difficulty 
m  saying  whether  or  not  they  might  sell 
it  to  other  persons.  That  is  a  matter  as 
between  them  and  other  persons  who 
would  be  injured  by  it,  but  as  far  as  their 
constitution  goes  they  are  only  entitled  to 
take  and  use  the  water  for  the  purpose  of 
navigation,  and  the  surplus  must  be  the 
surplus  which  arises  casoally  with  regard 
to  the  water  they  have  so  taken.  There- 
fore, it  would  be  right  in  making  the  de- 
claration and  in  granting  the  injunction, 
not,  to  grant  an  injunction  that  would 
enable  the  canal  company  to  play  the  part 
of  the  dog  in  the  manger,  and  prevent  the 
waterworks  company  from  using  the  water 
at  a  time  when  the  canal  company  were 
turning  it  off  as  waste,  as  far  as  they  are 
concerned,  under  the  canal,  which  it  seems 
has  been  the  case  in  1871,  1872,  1873, 
and  as  fiu  as  we  have  gone  in  1874    In 


making  the  declaration  of  rigbt  &ai  the 
defendants  are  not  entitled  to  divert  the 
water  from  the  Wroughton  Stream  into 
their  reservoir,  the  injunction  must  be 
limited  to  restrain  the  defendants  &om  so 
diverting  the  water  as  to  cause  any  da- 
mage or  hindrance  to  the  navigation  of 
the  canal.  That  is  all  it  is  neoessaiy  to 
do  for  the  protection  of  the  right  to  the 
one  without  unnecessary  interference 
with  the  objecte  of  the  other. 

The  plaintiffs  having  succeeded  as  to 
their  legal  right,  and  the  defendants  being 
wrong,  that  will  carry  the  costs  of  the 
suit,  but  there  will  be  no  costs  of  the 
appeal 

LoBD  JusTioB  Mblush. — ^I  am  of  the 
same  opinion.  I  think  that  the  canal 
company  having  purchased  land  on  the 
banks  of  the  stream  have  the  csdinary 
rights  of  riparian    proprietors  with  re- 

rit  to  that  stream.  I  am  of  opinion 
,  that  besides  the  ordinary  rights  of  a 
riparian  proprietor,  they  have,  under  the 
first  Act  of  Parliament,  a  right  to  take 
the  water  of  the  stream  for  the  purpose 
of  supplying  the  canal  with  water  for 
navigation.  I  agree  that  they  have  no 
right  to  take  the  water  of  the  stream  for 
other  purposes,  such  as  for  the  purpose  of 
selling  the  water,  and  if  they  do  so,  pro- 
bably any  person  lower  down  the  str«am 
who  is  prejudiced  by  being  deprived  of 
the  water  would  have  a  right  of  action  at 
law  against  them,  although  I  think  if 
they  really  took  the  water  into  their  canal 
for  the  purpose  of  the  navigation,  and 
thus  happened  to  have  a  surplus  quantity 
of  water  in  any  particular  place,  it  would 
be  very  difficult  to  say  that  they  might 
not  legally  selL  But  that  is  quite  im- 
material for  the  purpose  of  mis  suit. 
Although  I  agree  they  have  the  ordinary 
rights  of  a  riparian  proprietor,  yet  this 
suit  is  really  brought  in  respect  of  their 
rights  as  canal  proprietors  for  the  pur- 
pose of  supplying  their  canal  with  water. 
Now,  uie  argument  which  has  been 
urged  upon  us,  and  which  is  the  real 
argument  to  consider,  is  this — ^It  is  said 
they  are  only  enabled  to  get  the  water  for 
the  purposes  of  supplying  their  canal  with 
water  for  navigation,  and  when  this  suit 
was  brought  (for  that  is  the  material  time 
I  suppose)  they  did  not  want  it  for  that 
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purpose.  And  it  is  stud  they  oonld  not 
bru^  an  action  at  law  for  the  diversion  of 
the  water  unless  at  the  time  there  had 
been  a  diversion  which  t<K)k  away  water 
which  they  wanted  for  navigation  par- 
poses.  If  that  was  so,  and  if  instead  of 
bringing  this  snit  they  had  brought  an 
action  in  January,  1871,  then  seeing  that 
there  had  been  a  diversion  of  the  water  in 
November,  1870,  at  a  time  when  they 
did  want  it  (whether  to  a  greater  or  less 
extent  it  is  not  necesstury  to  consider),  the 
action  might  have  been  maintained  even 
if  the  proposition  was  correct.  The  pro- 
position, however,  in  my  opinion  is  not 
correct,  and  although  the  canal  company 
have  only  a  right  by  Act  of  Parliament  to 
take  the  water  for  the  purposes  of  naviga- 
tion, yet  having  taken  it,  and  bavin  g  legally 
made  a  junction  between  the  stream  and 
their  canal  for  the  bona  fide  purpose  of 
Enpplying  the  canal  with  water,  they  could 
inM-nfaMn  an  aotion  against  the  proprietor 
above,  who  illegally  diverted  tiie  water, 
notwithstanding  that  at  the  time  they  did 
not  actually  want  it  for  the  purposes  of 
navigation.  The  test  of  it  is  this — Sup- 
posing the  person  who  had  so  diverted  it 
had  Averted  it  and  used  it  for  twenty 
years,  could  he  have  claimed  a  right  ?  In 
my  opinion  he  clearly  could.  If  he  had 
krot  up  the  diversion  for  twenty  years, 
although  they  never  wanted  the  water 
during  that  period,  yet  when  they  came  to 
want  it  at  the  end  of  twenty-one  years, 
having  allowed  him  to  divert  it,  their 
right  would  be  lost  just  the  same  as  the 
right  of  any  other  landed  proprietor 
would  be  lost.  For  the  purpose  of  main- 
taining their  right,  therefore,  they  would 
be  entitled  to  maintain  such  an  action. 

I  quite  agree  that  this  Act  of  Parlia- 
ment does  not  give  them  the  entire 
stream.  The  proprietors  above  are  not 
deprived  of  the  rights  they  have  when 
the  stream  is  diverted — ^that  is  to  say, 
all  the  rights  of  a  riparian  proprietor. 
If  the  population  increases  round  the 
stream,  and  for  ordinarv  purposes  such 
as  a  riparian  proprietor  is  entitled  to  use 
the  stream  for,  the  stream  gets  diverted, 
the  company  have  no  remedy.  The  Act 
of  Parliament  does  not  give  them  any 
property  in  the  stream,  but  only  a  right 
to  make  a  janction  within  2,000  yaurds 


of  this  canal,  and  take  all  they  can  pro- 
perly  obtain,  subject  to  the  rights  of  the 
proprietors  above,  and  the  rights  which 
the  millers  above  may  have  gained,  to  use 
the  water  for  ordinary  purposes.  If  the 
proprietors  above  afterwards  seek  to  use 
it  for  the  purposes  for  which  they  are  not 
entitled,  it  appears  to  me  the  plaintiffs 
have  the  same  right  that  any  other  pro- 
prietor along  the  stream  would  have  if 
his  rights  were  injnred,  that  is  to  say,  a 
right  to  use  it  for  ordinary  riparian  pur- 
poses, and  a  right  to  use  it  for  the  purpose 
of  supplying  their  canal  with  water ;  and 
having  those  important  rights  on  the 
stream,  they  are  entitled  to  say  they  will 
not  allow  a  person  above  to  acquire  rights 
to  divert  the  water  which  may  deprive 
them  of  means  of  exercising  their  right. 
Then  it  is  quite  plain  (in^ed  I  do  not 
know  that  it  is  disputed)  that  the  diver- 
sion of  the  water  of  the  stream  for  the 
purpose  of  sending  it  in  large  quantities 
to  a  town  is  not  within  tl^  right  of  a 
riparian  proprietor.  To  my  mind  it  fol- 
lows that  at  the  time  this  snit  was 
brought  they  might  have  maintained  an 
action  at  law  for  diversion.  Then  what 
relief  ought  they  to  have  in  this  Court  P 
I  quite  agree  in  the  modification  which 
the  Lord  Justice  has  proposed,  and  pro- 
bably the  mere  fact  that  previously  to 
bringing  this  suit  they  might  have  sold 
large  quantities  of  water  makes  it  more 
necessary  that  we  should  see  our  inj  unction 
does  not  enable  them  to  get  water  for  pur- 
poses for  which  they  are  not  entitled  to 
it.  Just  in  the  same  manner  as  if  they 
brought  an  action  at  law  for  the  diversion 
of  the  water,  though  they  might  main- 
tain the  action  they  could  not  allege  as 
special  damage  that  they  had  been  de- 
prived of  obtaining  large  quantities  of 
water  which  they  might  otherwise  have 
sold  for  profit.  They  could  not,  being 
only  entitled  to  the  water  for  navigation, 
have  recovered  damages  for  that  which 
prevents  them  fi:om  having  the  water  for 
other  purposes.  I  quite  agree  that  tiie 
injunction  should  be  in  the  form  pro- 


The  argument  did  go  to  the  length 
of  saying  on  the  construction  of  the  Acts 
of  Parliament  that  really  the  effect  of  the 
Acts  was,  not  only  to  prevent  the  branch 
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canal  being  supplied  firom  rivers  that 
flowed  into  the  Thames,  bat  also  not  to 
allow  the  snmmit  level  to  be  supplied  by 
water  from  rivers  flowing  mto  the 
Thames.  That  is  not  so  at  all,  for  both 
in  the  second  and  third  Act  the  very  sec- 
tions which  say  that  the  branch  canal 
shall  not  be  supplied  with  water  flowing 
from  any  stream  that  would  otherwise 
flow  into  the  Thames,  say  it  shall  be  snp> 
plied,  and  only  supplied,  from  the  summit 
level.  It  is  perfectly  plain  that  the  Le- 
gislature did  not  intend  to  make  any 
restriction  as  to  the  mode  in  which  the 
summit  level  was  to  be  supplied. 


Solidton — Messrs.  T.  White  and  Sons,  agents  fop 
Messrs.  Henry  Crowdy,  High\roTth,  for  the 
appellants ;  Mr.  J.  Crowdy,  agent  for  Messrs. 
TowDsend  &  Co.,  Swindon,  for  the  respondents. 


} 


mLFBTUE  V.  BOBINSON. 


LoBDS  JusnCBS. 

1874. 
March  16 

Partition — Person  of  unsound  Mind  not 
80  found  by  Inquisition — Lunaey  Regula- 
tion Ad,  1853  (16  if  17  Via.  c.  70), «.  120. 

A  bill  for  partition  or  sale  cannot  be 
fled  on  behalf  of  a  person  of  unsound  mind 
not  80  found  by  inquisition. 

Where  in  the  case  of  a  small  estate  it  is 
desired  to  deal  with  a  lunatic's  really,  with- 
out incurring  the  eapense  of  an  inquisition, 
the  proper  course  is  to  proceed  under  the 
summary  powers  of  section  120  of  the 
Lunaey  Begulation  Act,  1853. 

This  was  an  original  petition  in  Chan- 
ceiT  for  a  vesting  order  in  a  partition  suit. 

The  plaintifi"  in  the  suit  was  a  person 
of  unsound  mind,  and  was  entitled  to  an 
undivided  third  of  the  property  in  ques- 
tion— a  cottage  and  about  fourteen  acres  of 
land — and  the  bill  was  filed  on  her  behalf 
by  her  uncle  as  her  next  friend. 

A  decree  for  sale  was  made  by  Vice- 
Chancellor  Stuart,  all  parties  desiring  a 
sale,  but  owing  to  there  being  a  defect  in 
the  title  to  one  of  the  other  thirds,  a  sale 
was  not  regularly  proceeded  with,  but  an 
^offer  was  made  by  the  third  tenant  in 


common  to  buy  the  entireiy  for  6002., 
which  there  was  evidence  to  shew  was  the 
full  value,  having  regard  to  the  defect  in 
title,  and  this  offer  was  accepted  by  the 
other  parties. 

The  present  petition  was  presetted  to 
obtain  a  vesting  order  of  the  plaintifi^s 
share,  and  on  the  authority  of 

Herring  v.  OlarJce,  Law  Rep.  4  Chano. 
167, 
it  was  presented  in  Chancery  and  not  in 
Lunacy ;  but  at  the  purchaser's  suggea- 
tion  special  leave  was  obtained  to  present 
the  petition  as  an  original  petition  to  the 
Lords  Justices. 

Mr.  A.  E.  Miller  and  Mr.  Brett,  for  the 
petitioners,  referred  to  section  4  of  the 
Trustee  Act,  1850. 

[The  Lobos  Justicbs  raised  the  ques- 
tion whether  a  bill  for  partition  could  be 
filed  on  behalf  of  a  person  of  unsound 
mind  not  so  found  by  inquisition.] 

The  whole  property  would  have  been 
wasted  if  we  had  made  the  plaintiff  a 
lunatic.  It  is  not  in  evidence,  but  it  is 
the  fact,  that  the  plaintiff  is  an  old  lady 
who  has  been  supported  for  soma  tinte 
past  by  the  next  friend,  and  that  this  land 
which  is  now  lying  unproductive  is  her 
only  property.  We  have  evidence  that 
the  next  friend  is  a  proper  person  to  in- 
terfere, and  that  the  price  is  a  fair  one. 
In  fact  it  is  most  important  thcU;  the  sale 
should  be  carried  out. 

[LoED  JcsTicB  James. — ^You  might  have 

^  proceeded  under  section  120  of  the  Ln- 

'  nacy  Begulation  Act,  1850,  giving  the 

Court  power  to  act  summarily  in  a  proper 

case  where  the  lunatic's  property  is  under 

500  Z.  in  value.] 

K  your  Lordship  thinks  it  necessary 
to  do  that,  the  most  inexpensive  course 
will  be  to  amend  the  present  petition  so 
as  to  bring  it  under  that  section.  The 
bUl  would  have  been  neoessaiy  in  any  case 
in  order  to  sell  the  whole  estate. 

LoBD  JnsncB  James. — I  think  this  suit 
is  altogether  irregular.  I  think  the  suit 
should  not  ^ave  been  instituted  by  the 
next  friend  of  a  person  of  unsound 
mind,  and.  that  the  filing  of  the  bill  was 
a  highly  improper  proceeding.  Then  it 
is  said  that  it  was  a  mere  matter  of  form 
whether  the  bill  was  filed  by  the  plaintiff 
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or  ihe  present  defendants ;  bat  if  it  had 
been  filed  br  the  defendants  they  would 
have  taken  the  risk  of  the  suit.  We  can 
sell  the  Innatio's  interest  under  the  pro- 
viaionB  of  the  Lunacy  Begulation  Act, 
1850,  but  it  must  be  understood  that  we 
are  selling  under  that  Act,  and  that  we 
are  not  selling  in  the  partition  suit,  nor 
adopting  the  proceedings  in  that  suit  in 
any  way.  Before  the  sale  is  approved  of 
we  must  know  how  much  will  actu- 
ally come  to  the  lunatic,  and  there  should 
be  evidence  as  to  the  whole  value  of  the 
lunatic's  property,  so  as  to  bring  the  case 
within  section  120  of  the  Act.  A  petition 
in  lunacy  under  that  section  must  be 
presented,  or  the  present  petition  may  be 
amended  by  entitling  it  in  Inntusy,  and 
stating  the  whole  value  of  the  lunatic's 
property,  and  then  the  matter  will  be  dis- 
posed of  in  chambers,  and  the  sale  may 
be  carried  out  by  concurrence  with  the 
other  parties. 

I  desire  it  to  be  clearly  nnderstood  that 
I  do  not  think  a  bill  can  be  filed  on  behalf 
of  a  person  of  unsound  mind  for  dealing 
with  his  real  estate.  The  consequences 
might  be  monstrous  if  any  solicitor  or  any 
other  person  could  file  a  bill  on  behalf  of 
a  person  of  unsound  mind  who  happened 
to  be  a  tenant  in  common. 

Lord  Justice  Msllish  concurred. 


Solieiton — Mmsu,  Bancan  &  Morton,  agents 
for  Hi,  J.  M.  Head,  Beigate,  for  petitioners. 
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LoBDs  JosncBs. 
1874 
March 

Company — Sale  of  Bunmeti  in  Const- 
deration  of  Shares  in  another  Company — 
OmpaniM  Act,  1862  (25  ^  26  Vict.  e.  89), 
«.  161 — Ultra  Vires — Injunction. 

A  resolution  to  sell  a  company's  htsiness 
under  section  161  of  the  Companies  Act, 
1862,  tn  consideration  of  shares  in  another 
company,  mtut  be  an  agreement  to  sell  to 
smch  otiier  company  itself ;  and,  therefore, 
an  agreement  to  sell  to  an  indvoidMol  tn 


consideration  (in  part)  of  shares  in  a  com' 
pany  he  intends  to  farm  is  ultra  vires,  even 
if  such  agreement  is  intended  to  befolUnoed 
by  a  resolution  to  wind  up,  and  a  fortiori  if 
it  is  not. 

This  was  an  appeal  from  a  decree  of 
Vice-GhanceUor  Bacon. 

The  plaintiff  was  one  of  eleven  share- 
holders in  Bird's  Patent  Deodorizing  and 
Utilizing  of  Sewage  Company  (Limited), 
holding  twenty  fully  paid-up  shares  of 
\0l.  each,  out  of  200,  uie  whole  number 

On  the  16th  of  October,  1871,  the 
directors,  being  seven  of  the  other  ten 
shareholders,  entered  into  an  agreement  in 
which  they  were  described  as  directors  of 
the  company,  and  thereinafter  called  the 
vendors,  with  Charles  Allsop,  thereinafter 
called  tiie  purchaser,  witnessing  "that 
the  vendors  for  and  on  behalf  of  the  said 
company,  and  so  far  as  they  have  power  to 
bind  the  same,  agree  to  sell  and  assign,  and 
the  purchaser  agrees  to  purchase  all  the  as- 
sets, patents,  patent  rights,  works,  leases, 
premises,  stock  in  trade,  book  debts,  busi- 
ness, goodwill  and  connection,  property 
and  effects  of  the  said  Bird's  Patent 
Deodorizing  and  Utilizing  Sewage  Com- 
pany, as  and  from  the  date  hereof,  such 
sale  and  purchase  to  be  for  the  considera* 
tion,  and  under  and  subject  to  the  several 
conditions  and  stipulations  hereinafter 
contained. 

"  First.  The  vendors  shall  forthwith,  in 
accordance  with  the  regulations  contained 
in  the  memorandum  and  articles  of  asso- 
ciation of  the  said  company,  call  an  extra- 
ordinary general  meeting  of  the  share- 
holders of  the  S8Cid  company,  and  shall 
use  their  best  endeavours  in  obtaining 
the  sanction  of  the  shareholders  enabling 
them  to  carry  out  such  sale  or  purchase, 
and  shall  if  necessary  endeavour  to 
obtain  the  voluntary  liquidation  and  dis* 
solution  of  the  said  company. 

"  Second.  On  such  sanction  being  ob- 
tained, the  purchaser  shall  deposit  with 
the  vendors  the  sum  of  250Z.  in  cash,  and 
if  the  purchaser  shall,  with  the  assistance 
of  the  vendors  (as  hereinafter  provided 
for),  succeed  in  promoting  and  constitut- 
ing a  new  company  for  working  the  said 
patent,  he  shall  within  three  months  from 
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ihe  allotment  of  shares  of  such  proposed 
new  company,  pay  to  the  vendors  or  their 
nominees  a  further  sam  of  1,250Z.  in  cash, 
and  a  snm  of  2,0002.  in  folly  paid-np 
shares  in  such  new  company. 

"  Third.  And  the  purchaser  agrees  to 
nse  his  hest  endeavours  to  form,  constitute 
and  promote  snch  proposed  new  company, 
and  the  vendors  agree  to  assist  him  by  all 
means  in  their  power  in  promoting  and 
constitating  such  proposed  new  company, 
and  if  necessary  in  liquidating  and  dis- 
solving the  old  company." 

The  plaintifi*  protested  against  this 
agreement  both  before  and  after  it  was 
entered  into,  but  after  considerable  dis- 
cussion, at  a  meeting  of  the  company 
held  on  the  9th  of  December,  1871,  reso- 
lutions were  passed  for  the  adoption  of 
the  agreement,  for  the  voluntary  winding 
np  of  the  company,  and  the  appointment 
of  a  liquidator  with  directions  to  carry  out 
the  agreement,  with  any  modifications  he 
might  agree  upon. 

A  meeting  was  held  on  the  6th  of 
January,  1872,  and  adjourned  to  the  15th 
inst.,  to  confirm  these  resolutions,  but  at 
the  instance  of  Mr.  Allsop,  who  thought 
a* winding  up  might  damage  the  prospects 
of  the  proposed  company,  only  the  first 
resolution  was  confirmed,  and  the  rest 
were  abandoned.  On  the  resolution 
being  confirmed,  the  seal  of  the  company 
was  affixed  to  the  agreement. 

On  the  7th  of  February,  the  plaintiff 
filed  his  bill,  alleging  that  the  resolutions 
had  all  been  passed,  but  praying  a  de- 
claration that  the  agreement  was  ultra 
vires,  and  for  an  injunction  to  restrain  the 
directors  &om  putine  with  the  assets 
and  other  consequential  relief.  Subse- 
quently the  bill  was  amended  bv  stating 
that  the  winding  up  resolutions  nad  been 
abandoned. 

The  2502.  had  been  paid  under  the 
agreement,  but  owing  to  the  suit  nothing 
fw-ther  had  been  done.  The  bill  was  filed 
on  behalf  of  all  the  shareholders  except 
the  defendants,  the  directors,  but  the  di- 
rectors stated  in  their  answer,  that  the 
other  shareholders  approved  of  the 
scheme.  They  also  in  their  answer  stated 
that  they  had  abandoned  the  idea  of  car- 
rying out  the  plan  without  a  winding  up. 

The  plaintiff  alleged  that  the  sale  was 


improvident,  and  in  the  correspondence 
which  had  taken  place,  pressed  for  in- 
formation as  to  the  means  of  Mr.  Allsop, 
and  for  further  details. 

The  yice-ChanceUor  made  a  decree 
according  to  the  prayer,  and  ordered  the 
directors  to  pay  the  costs  of  the  suit.  The 
directors  appealed. 

Jlfr.  Kay  and  Mr.  Millar,  for  the  appel- 
lants.— ^We  may  have  proceeded  irregu- 
larly, but  the  arrangement  is  one  that 
could  be  carried  oat  under  section  161  of 
the  Companies  Act,  1862,  and  the  Coorfc 
will  not  stop  the  sale — 

Ex  parte  Fox,  40  Law  J.  Rep,  (n.s.) 
433  ;  s.  c.  Law  Bep.  6  Chaac.  176. 

[LoBD  Justice  Mellish. — But  must  not 
the  sale  be  to  an  existing  company  p 
That  decision  went  partly  on  the  delay, 
and  the  company  was  formed  before  the 
plaintiff  filed  his  bill.] 

The  agreement  is  not  skilfully  drawn, 
but  it  is  obviously  only  provisional,  and 
intended  to  be  carried  out  as  a  sale  to  a 
new  company. 

[LoED  Justice  Millish. — ^Is  it  consis- 
tent with  the  duty  of  directors  as  trustees 
to  bind  themselves  personally  to  use  their 
best  endeavours  to  obtain  a  winding  ap, 
BO  as  to  fetter  their  discretion  by  their 
personal  interest  P] 

Section  161  allows  an  agreement  for  sale 
to  be  entered  into  antecedently  to  a  reso- 
lution to  wind  up. 

Ifr.  Eddis  and  Jlfr.  Samuel  Dichetuon, 
for  the  plaintiff. — We  say  that  on  the 
original  bill  the  sale  was  invalid.  Section 
161  only  allows  an  agreement  for  sale  to 
a  company,  and  this  is  an  agreement  to 
sell  to  Mr.  Allsop  for  shares  in  a  company 
to  be  formed  hereafter.  Before  the  reso- 
lution is  submitted  to  the  shareholders 
they  have  a  right  to  know  what  the 
company  is  in  which  shares  are  offered  (1). 

On  the  answer  of  the  directors,  it  is 
clear  that  no  winding  up  was  intended 
when  the  bill  was  filed. 

Mr.  MiUar,  in  reply. 

(1)  Quare  vrhether  on  the  coostrnction  of  sec- 
tion 161,  the  winding  up  must  not  follow  imme- 
diately on  any  resolution  for  sole,  since  notice  of 
dissent  most  be  given  within  sevra  days  to  tie 
liquidator. 
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Lobs  Jcsticb  James. — ^I  am  of  opinion 
{hat  the  decree  of  the  yice>Chancellor 
ought  to  be  affirmed.  It  appears  to  me 
that  the  company  were  altogether  wrong 
not  merely  in  form,  but  in  the  original 
agreement  even  if  followed  by  a  winding 
np,  since,  under  section  161  of  the  Com- 
panies Act,  1862,  the  liquidator  could  not 
nave  sold  to  Mr.  Allsop.  That  is  the 
only  section  which  gives  power  to  bind 
dissentient  shareholders,  and  that  section 
only  applies,  "Where  any  company  is 
proposed  to  be,  or  is  in  the  course  of  being 
wound  up,  altogether  voluntarily,  and  the 
whole  or  a  portion  of  its  business  or 
property  is  proposed  to  be  transferred  or 
sold  to  another  company."  The  proposed 
sale  is  not  a  sale  to  another  company,  but 
to  an  individual  who  is  to  be  a  speculator, 
and  who  is  able  to  make  as  much  profit 
as  he  can  out  of  the  formation  of  the  new 
companv.  Under  section  161,  the  yarions 
shareholders  were  entitled  to  Iknow 
something  more  of  the  company  in  which 
they  were  to  become  entiUed  to  shares 
than  this,  that  it  was  to  be  any  company 
that  Mr.  Allsop  chose  to  form. 

The  matter  does  not  stop  here,  though 
tiie  question  was  important  with  regard 
to  the  costs  on  the  original  bill.  It 
further  appears  that  the  company  had 
themselves  abandoned  the  winding  up 
when  the  bill  was  filed,  and  were  about  to 
carry  out  the  agreement  under  their  own 
powers.  It  is  true  they  say  in  their 
answer,  that  they  are  advised  that  it  is 
doubtfnl  whether  they  can  carry  out  the 
arrangement  without  a  winding  np,  but 
thejr  never  communicated  to  the  plaintifiF 
then:  willingness  to  take  this  course,  and 
it  is  very  ambiguous,  as  it  appears  on 
their  answer,  whether  they  intended  to  do 
80.  They  say  they  would  have  gone  on 
under  a  winding  np  but  for  these  pending 
proceedings,  but  it  is  not  at  all  clear  that 
they  would  have  done  so  if  no  bill  had 
been  filed.  If  the  company  had  desired 
to  avoid  litigation,  they  should  have  sub- 
mitted to  an  injunction,  and  then  have 
proceeded  to  wind  up  the  company  and 
passed  resolutions  to  carry  out  a  proper 
sale.  The  decision  of  the  Vice-Chancellor 
is  right,  and  the  appeal  should  be  dis- 
missed with  costs. 

LoKD  Justice  Mellish. — ^I  am  of  the 

Nsw  Snusa,  43.— Chanc. 


same  opinion.  I  have  come  to  the  con- 
clusion that  the  agreement  of  the  16th  of 
October,  1871,  was  not  valid  as  a  preli- 
minary arrangement  to  winding  up  the 
company  and  selling  the  assets  and  busi- 
ness to  a  new  company.  I  am  of  opinion 
that  a  sale  under  section  161  must  be  a 
sale  to  another  company.  The  section 
begins — "  Where  any  company  is  pro- 
posed to  be  or  is  in  the  course  of  being 
wound  up  altogether  voluntarily,  and  the 
whole  or  a  portion  of  its  business  or  pro- 
perty is  proposed  to  be  transferred  or  sold 
to  anotJier  company."  I  think  that  must 
have  reference  to  a  particular  arrangement 
with  another  company.  Further  on  in 
the  section  it  speaks  of  the  "  purchasing 
company."  And  then  lower  down  it  says 
that  no  special  resolution  shall  be  deemed 
invalid  for  the  purposes  of  this  section  by 
reason  that  it  is  passed  antecedently  to 
or  concurrently  with  any  resolution  for 
winding  up  the  company  or  appointing 
liquidators.  But  that  has  reference,  not 
to  a  mere  proposal,  but  to  an  absolute  sale 
to  another  company.  Here  by  the  agree- 
ment Mr.  Allsop  is  called  the  purchaser. 
The  directors  on  behalf  of  the  company 
agree  to  sell,  and  he  agrees  to  purchase 
the  assets  and  business  of  the  company. 
And  it  is  agreed  that  the  directors  shall 
call  a  meeting  and  use  their  best  endea- 
vours in  obtaining  the  sanction  of  the 
shareholders  to  the  sale,  and  if  necessary 
endeavour  to  obtain  the  volnnttuy  liqui- 
dation and  dissolution  of  the  company. 
They  did  call  a  meeting  of  the  share- 
holders, and  passed  resolutions  to  sell  the 
business  and  assets,  but  not  to  wind  up 
the  company ;  and  the  agreement,  which 
professed  to  be  a  sale  to  Allsop,  was  sealed 
by  the  company  in  pursuance  of  the  reso- 
lutions. Then  the  agreement  says  that  a 
deposit  of  250?.  is  to  be  made,  and  that 
was  done.  And  then — "  If  the  purchaser 
shall  with  the  assisttmce  of  the  vendors  as 
hereinafter  provided  for,  succeed  in  pro- 
moting and  constituting  a  new  company  for 
working  the  said  patoit,  he  shall  within 
three  months  from  the  allotment  of 
shares  of  such  proposed  new  company, 
pay  to  the  vendors  or  their  nominees  a 
further  sum  of  1,2502.  in  cash,  and  a  sum 
of  2,000Z.  in  fully  paid-up  shares  in  such 
company" — Allsop  there  remains  the 
3V 
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purcliaser.  And  then  be  agrees  to  use  his 
Isest  endeavours  to  form  the  company. 

Such  an  agreement  ia  not  valid  within 
section  161  of  the  Act,  and  in  my  opinion 
the  decree  properly  declared  that  the 
agreement  and  resolutions  were  ultra 
vires,  and  invalid,  and  that  an  injunction 
was  properly  granted  to  restrain  the  agree- 
ment from  heing  carried  out.  That  in- 
junction cannot  prevent  resolutions  being 
properly  passed  to  wind  up  the  company. 

Appeal  dismissed  with  costs. 


Solidtors— Messrs.  "Winterliotham,  Bell  &  Co.,  for 
the  appeUants ;  Messrs.  Valpy  &  Chaplin,  for 
the  plaindS 


} 


Hali,  V.C. 

1874.      >  price  v.  mato. 

March  3 

Adminislraiion  Buii — Admission  of  As- 
sets— Form  of  Decree. 

Where  cm  administratrix  had  distribtUed 
the  whole  of  the  intestate's  assets  without 
making  provision  for  calls  on  sha/res ; — 
Held,  iliat  there  onght  to  he  a  decree  for 
payment,  and  in  default  for  administration. 

The  defendant  Eliza  Mayo  was  the  ad- 
ministratrix of  Frederick  Mayo,  who  had 
died  intestate  in  1870. 

Frederick  Mayo  had  held  117  shares  in 
the  Albert  Life  Assurance  Company,  and 
Eliza  Mayo  was  duly  settled  on  the  list 
of  coutributories  of  the  company,  which 
had  been  wound  up  in  1869. 

An  arbitrator  (Lord  Cainis)  was  ap- 
pointed to  determine  questions  arising  m 
the  winding  up  and  he  appointed  the  plain- 
tiffs liquidators  in  1871. 

The  defendant,  Eliza  Mayo,  after  she 
was  so  settled  upon  the  list  of  coutri- 
butories, and  after  paying  one  call  of 
1,989Z.  on  the  shares,  distributed  the 
residue  of  Frederick  Mayo's  estate  with- 
out providinjpf  for  the  calls  which  might 
become  due  from  his  estate  in  respect  of 
the  eaid  117  shares.    Under  these  circum- 


stances the  arbitrator  gave  the  phuntiflEs 
leave  to  file  this  bill  on  behalf  of  them- 
selves and  all  other  the  creditors  of  the 
said  Frederick  Mayo,  the  intestate,  to  ad- 
minister his  estate  and  effects. 

By  amendment  the  plaintiffs  added  the 
next  of  kin  of  the  intestate  as  parties,  a 
demurrer  was  filed  to  the  amended  bill 
by  certain  of  the  next  of  kin  for  want  of 
equity,  and  was  allowed. 

The  defendant  admitted  that  she  had 
received,  but  not  that  she  had  in  her 
hands  abundant  assets  to  pay  the  amount 
of  the  call  now  claimed. 

Mr.  Dickinson,  and  Mr.  Herbert  Lake, 
for  the  plaintifb. — ^The  administratrix  by 
admitting  assets  has  taken  the  liability  on 
herself,  and  payment  should  be  ordered, 
and  an  administration  decree  in  de&nlt. 

Mr.  Karslake  and  Mr.  Colt,  for  the 
defendant. — The  decree  ought  to  be  in 
the  alternative,  either  for  payment  on  the 
admisBion  of  assets  or  for  administration. 
There  is  no  precedent  for  the  double 
decree,  which  might  in  fact  amount  to  a 
preference  of  this  creditor. 

Hall,  V.C,  made  the  following  order — 
"  That  the  administratrix  of  the  said  in- 
testate do,  on  or  before  the  31st  day  of 
March,  1874  (she  by  her  answer  admitting^ 
assets  of  the  intestate  for  that  purpose}, 

giy  to  the  said  plaintiffs,  Samuel  Powell 
rice  and  John  Young  as  the  official 
liquidators  of  the  Albert  Life  Assurance 
Company  in  the  plaintiff's  bill  mentioned, 
the  sum  of  1,287Z.,  being  the  amount  of 
the  call  of  IIZ.  per  share  m  respect  of  117 
shares  in  the  said  company  held  by  the 
said  intestate,  together  with  interest  on 
the  said  amount  of  1,287Z.  to  the  day  of 
payment,  at  the  rate  of  52.  per  cent,  per 
annum,  and  that  if  such  sum  of  1,2872. 
and  interest  as  aforesaid  shall  not  be 
paid  by  the  defendant  to  the  plaintiffs  on 
or  before  the  said  3lst  day  of  March, 
1874,  the  following  accounts  and  enquiries 
should  be  taken  and  made,  viz.,  an  account 
of  what  is  due  to  the  plaintiffs,  and  all 
other  the  creditors  of  the  said  Frederick 
Kichard  Mayo,  deceased,  the  intestate  in 
the  bill  named,  an  account  of  the  in- 
teste's  funeral  expenses,  an  account  of 
the  intestate's  personal  estate  come  to 
the  hands  of  the  administratrix  of  hla 
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^ects,  or  to  the  hands  of  any  other  per- 
son or  persons  by  the  order  or  for  the 
nse  of  the  said  administratrix.  An  en- 
quiry what  parts  (if  any)  of  the  intestate's 
personal  estate  are  outstanding  or  undis- 
posed of.  And  that  the  intestate's  per- 
sonal estate  be  applied  in  payment  of  his 
debts  andfuneral  expenses  inaduecourscof 
administration,  and  that  the  said  defendant 
should  pay  to  the  plaintiffs  their  costs  of 
this  cause  up  to  and  including  this  decree, 
such  costs  to  be  taxed  by  the  Taxing 
Master,  and  that  in  case  of  non-payment 
farther  consideration  should  be  ad- 
journed, liberty  to  apply." 


Solieitots — ^Messrs.  Lewis,  Munns  &  Longfnuui, 
for  plaintiffi;  MeDsn.  Lumley  &  Lomley,  for 
defendant. 


Jessel,  M.B, 

1874. 
March  8, 


U.  J 


OAIBSFOBD  V.  SCHK. 


Power — OonttnteUon—AjopointableFund 


A  testatrix,  being  entitled  to  exereiee  a 
non-exehuioe  testamentary  power  of  ap- 
fointment  amongst  her  brother  and.  four 
sisters,  made  a  wiU  giving  her  brother  and 
two  sitters  bl.  a.piece,  and  giving  to  her 
other  two  sitters  all  the  residue  of  her  'pro- 
pertg  of  whatever  kind  and  wheresoever 
situate,  and  over  which  she  had  any  power 
of  appointment : — ^Held,  that  the  effect  of 
giving  the  residue  of  the  appointable  fund 
isith  the  testatrix's  own  property,  was  to 
make  the  legacies  payable  out  of  both  rate- 
ably,  and  so  make  the  power  weU  exer- 
deed. 

SPECIAL  CASK 

By  a  settlement  dated  the  31st  of  Au- 
gust, 1841,  to  which  Anne  Dunn  and 
her  brother  and  sisters,  namely,  Thomas 
Dnnn,  Mary  Dunn,  Elizabeth  Dunn, 
Sarah  Rebecca  Dunn,  and  Jane  Isabel 
Dunn  were  parties,  certain  personal  pro- 
perty was  directed  to  be  held  on  certain 
ttvBta,  including  a  limitation  in  certain 
erenta  which  happened,  in  thp  following 
vords-^ 


"  In  trust  for  the  said  Thomas  Dnnn, 
party  hereto,  Mary  Dunn,  Elizabeth 
Dnnn,  Sarah  Rebecca  Dunn,  and  Jane 
Isabel  Dunn,  or  their  respective  issue,  in 
such  parts,  shares  and  proportions,  and 
in  such  manner  as  the  said  Anne  Dunn, 
either  before  or  after  and  notwithstand- 
ing any  coverture,  by  her  last  wiU  and 
testament  in  writing,  or  any  writing  in 
the  nature  thereof,  shall  direct  or  ap- 
point." 

Elizabeth  Dunn  afterwards  married 
R.  J.  Chiinsford,  and  Jane  Isabel  Dunn 
married  H.  T.  Stainton. 

Anne  Dunn  duly  executed  a  will  dated 
the  20th  of  November,  1869,  in  the  fol- 
lowing words — 

"  This  is  the  last  will  and  testament  of 
me,  Anne  Dunn,  of  Elmfield  Northaw, 
in  the  oounfy  of  Devon,  spinster.  I  ap- 
point my  sisters,  Mary  Dnnn  and  Sarah 
Rebecca  Dnnn,  co-executors.  I  give  and 
bequeath  to  my  brother,  Thomas  Dunn, 
and  to  my  sister,  Elizabeth,  the  wife  of 
Robert  John  Gainsford,  Esq.,  and  Jane 
Isabel  Stainton,  the  wife  of  Heniy  Tib- 
bats  Stainton,  Esq.,  the  sum  of  61.  each ; 
and  all  the  rest  and  residue  of  my  pro- 
perty, of  whatever  kind  and  whereso- 
ever situate,  and  over  which  I  have  any 
power  of  appointment  or  disposition,  I 
give,  devise  and  bequeath  unto  and  to 
the  use  of  my  sist^,  Mary  Dnnn  and 
Sarah  Rebecca  Dunn,  their  heirs,  exe- 
cutors, administrators  and  assigns  re- 
spectively, for  their  own  absolute  use 
and  benefit  as  tenants  in  common.  Lastly 
I  revoke  all  former  wills  and  testaments 
at  any  time  heretofore  made  by  me." 

The  question  was  raised  as  to  whether 
the  power  being  non-exolusive  was  well 
executed  by  the  will. 

Mr.  Southgate,  Mr.  W.  8.  Owen,  and  Ifr. 
Kenyan  Barker  appeared  for  the  parties, 
contending  that  the  power  was  not  well 
exercised. 

Mr.  Roxburgh,  Mr.  Ince  and  Mr.  Mor- 
shead,  for  the  other  parties,  were  not 
called  upon. 

The  .following  cases  were  cited  or  re> 
ferred  to — 

Bench  V.  Sites,  4  Madd.  187  ; 
GreviUe  v.  Browne,  7  H.L.  Cas.  689 

(1859); 
Francis  v.  ClemoWf  Kay,  435;  8.  o» 
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23  Law  J.  Rep.  (n.s.)  Chanc.  288 
(1854) ; 
Qyett  V.  Williams,  2  Jo.  &  H.  429 
(1862). 

The  Masteb  of  the  Rolls. — Certainly 
there  never  was  a  better  illustration  of 
the  extreme  technicality  of  oar  law  than 
the  case  I  Lave  before  me.     One  must 
really  state  what  the  law  is  in  order  to 
understand  the  point  raised.     Under  the 
old  law  of  appointment,  when  a  power  of 
appointment  was  given  to  a  person  among 
others  in  such  parts  or  shares  as   the 
appointor  should  direct,  it  was  held,  not 
irrationally,   that    the    meaning  of   the 
person  creating  the  power  was  that  the 
appointor  should  appoint  a  substantial 
share  to  each  object  of  the  power,    It 
was  what  they  call  a  non-exclusive  power, 
and  it  was  therefore  considered  that  the 
author  of  the  settlement  intended  every- 
body to  take  a  substantial  share.     That 
was  not  according  to  the  literal  wording 
of  the  power,  bat  it  made  sense  of  it ; 
because  if  the  appointment  of  a  £Eirthing 
would  do,  on  the  principle  of  de  minimis 
turn  curat  lex,  it  would  make  every  non- 
exclusive   power    an    exclusive    power. 
However,  that  doctrine  was  found  incon- 
venient.   No  one  knew  exactly  how  much 
a  substantial  portion  of  the  property  was, 
and  it  was  impossible  to  say,  without  re- 
sorting to  litigation,  what  the  least  sum 
was  which  the  appointor  was  authorised 
to  appoint.    That   inconvenience  led  to 
an  alteration  of  the  law,  and  the  Legisla- 
ture, under  the  guidance  of  a  very  great 
lawyer,  made  this  very  remarkable  alter- 
ation— it  directed  (1  Will.  4.  c.  46)  that 
in  future  no  appointment  should  be  ob- 
jected to  on  the  groond  of  its  being  illa- 
sory,  that  is,  on  the  ground  of  the  small- 
ness  of  the  sum  or  share  appointed  ;  but 
it  did  not  alter  the  effect  of  the  power, 
and  the  consequence  of  this  remarkable 
alteration  of  the  law  has  been  this,  that 
where  the  power  is  non-exclusive,  if  the 
appointor  forgets  to  appoint  a  shilling, 
or  even  a  farthing,  to  every  object  of  the 
power,  the  appointment  is  bad,  because 
some  one  is  left  out.     One  would  have 
imagined  that    the  reasonable  mode  of 
altering  the  law  would  have  been  to  make 
every  power  of  appointment  exclusive, 


unless  the  author  of  the  settlement  had 
pointed  out  the  minimum  share  which 
every  object  was  to  get.  However,  that 
is  not  the  state  of  the  law,  and  in  this 
present  instance  an  appointment  by  a 
lady,  who  had  a  power  of  appointment 
between  her  brother  and  sisters,  is  ob- 
jected to,  because  it  is  said  she  has  for> 
gotten  to  appoint  a  shilling  to  the  brother 
and  other  sisters,  she  intending  that  two 
sisters  should  take  the  whole  of  the  pro- 
perty. That  is  the  first  and  most  import- 
ant question.  I  Lave  to  decide  as  to 
whether  this  appointment  is  bad  on  that 
ground.  That  again  depends  on  the  con- 
struction of  the  lady's  will,  and  that 
again  depends  on  the  rules  of  construc- 
tion which  have  been  adopted,  certainly 
not  with  a  view  to  the  exercise  of  a  power 
of  appointment,  but  with  reference  to  a 
very  different  subject-matter. 

Now  the  first  point  is  not  arguable. 
There  is  no  doubt  that  this  is  a  non- 
exclusive  power.      The  power  is  "In 
trust  for  the  said  Thomas  Dunn,  Mary 
Dunn,  Elizabeth  Dunn,  S^rah  Rebecca 
Dunn,   Jane  Isabel   Dunn,  or  their  re- 
spective issue,  in  such  parts,  shares  and 
proportions,  and  in  such  manner  as  the 
said  Anne  Dunn  shall  by  her  last  will 
and  testament  direct  or  appoint."  There- 
fore she  can  only  appoint  among  these 
persons  named,  and  she  can  only  appoint 
in  such  shares  and  in  such  manner  as 
she  may  desire.      She  made  her  will, 
which  is  very  short.    She  was  a  spinster. 
It  was  stated  that  she  had  some  per- 
sonal estate,  and  that  it  was  small,  but 
my  judgment  does  not  torn  on  the  amount 
of  it,  and  the  Special  Case  does  not  state 
the  amount  of  it.    She  says  in  her  will, 
"  I  appoint  my  sisters,  Mary  Dunn  and 
Sarah  Rebecca  Dunn,  executors.    I  g;iye 
and    bequeath  to  my  brother,   Thomas 
Dunn,  and  to  my  sister,  Elizabeth,  the 
wife  of  Robert  John  Gainsford,  Escu  and 
Jane  Isabel  Staiuton,  the  wife  of  Henry 
Tibbats   Stainton,  Esq.,  the   sum  of  52. 
each.     All  the  rest  and  residue  of  my 
property,  of  whatever  kind  and  whereso- 
ever situate,  and  over  which  I  have  any 
power  of  appointment  or  disposition,  I 
give,  devise  and  bequeath  unto  and  to 
the  use  of  my  sisters,  Mary  Dunn  and 
Sarah  Rebecca  Dunn,  their  heirs,  execa- 
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tors,  administratora  and  assigns  respec- 
tirely,  for  their  own  absolute  use  and 
benefit,  as  tenants  in  common." 

Now  it  was  conceded  in  argument  that 
if  the  lady  had  given  a  shilling  out  of 
the  appointed  fima  to  the  brother  Thomas 
and  to  the  sister  Elizabeth  and  the  sister 
Jane,  then,  under  the  words  I  have  men- 
tioned, the  two  other  sisters,  Mary  and 
Sarah  B«becca,  would  have  taken  the 
fond  over  which  she  had  a  power  of  ap- 
pointment absolutely.    But  it  was  said 
that  the  will  would  &il  altogether,  be- 
canse  she  had  given  nothing  out  of  the 
appointed  fond  to  the  brother  and  to  the 
two  sisters ;  and  that,  as  I  said  before, 
is  a  question  of  construction  of  the  will. 
It  was  opened  as  if  it  was  incapable  of 
argument,  but  I  think  it  not  only  capable 
of   argument,   but     upon    consideration 
I  have    not   even  caUed  on  the  other 
side.     The  question  is,  whether  any  part 
of  the  51.  each  given  to  the  brother  and 
the  two  sisters,  is  or  is  not  payable  out  of 
the  fund  subject  to  the  power  of  appoint- 
ment.    The  gift  is,  no  doubt,  of  51.  only 
at  first,  and  if  nothing  else  had  occurred, 
it  woold  have  been  a  common  legacy, 
oat  of  her  personal    estate.     Then  she 
gives  the  rest  and  residue  of  her  property, 
of  whatsoever  kind  and  wheresoever  situ- 
ate, and  over  which  she  has  any  power 
of  appointment  or  disposition,  to  the  use 
of  hof  sisters,  Mary  Dunn  and  Sarah 
Bebecca   Dunn,  their  heirs,  executors, 
administrators  and  assigns,  for  their  own 
abeolato  use  and  ben^t.     So  she  has 
given  the  residue  first  of  her  property, 
and  next  of  property  over  which  she  has 
a  power  of   appointment,  and  she  has 
given  them  t<^ether.    Now  this  kind  of 
gift  has  been  the  subject  of  fireqnent  ju- 
dicial decisions.    I  may  refer  to  the  cases 
of  Bench  v.  BUes  (ubi  supra),  asxd.  Oreville 
V.  Brotene  (ubi  tupra),  and  the  later  cases 
of  Fronds  v.  Otentow  (ubi  svpra),   and 
OyeU  V.  WUliamt  (vbi  «wpra),  before  Yiee- 
Chancellor  Wood.       Those  cases  were 
cases  of  a  gift  of  residue  of  real   and 
personal  estate,  but  the  result  of   the 
cases  is    this,   that  where   yon  find   a 
legacy  followed  by  a  gift  of  the  residue 
of  real  and   personal    estate,  the  word 
"reaidne"  is  considered  to  mean  that 
oat  of  which  something   givea  before 


has  been  taken,  and  the  result  is,  I  think 
in  the  words  of  Vice-Chancellor  Wood, 
but  certainly  in  the  words  of  Sir  John . 
Leech,  to  make  the  residue  a  mixed  fund, 
and  to  distribute  the  legacy  proportion- 
ably  and  rateably  as  taken  out  of  the 
mixed  fund.  The  question  has  generally 
arisen  when  the  personal  estete  has  failed, 
and  it  is  said  the  legacy  is  payable  out 
of  the  real  estate.  Bat  in  truth  it  ia 
payable  out  of  both  funds  by  force  of 
the  word  "residue,"  and  therefore  the 
amount  payable  out  of  each  depends  on 
the  relative  value  of  the  two  funds.  That 
being  so,  applying  that  doctrine  to  this 
case,  the  three  sums  of  51.  each  are  payable 
partly  out  of  the  testatrix's  own  property 
and  partly  out  of  the  fund  appointed.  The 
consequence  is,  there  must  be  at  least  a 
farthing  payable  out  of  the  funds  subject 
to  the  power,  and  since,  as  I  said  before, 
however  small  the  sum  is,  no  appoint- 
ment is  illasoiy,  this  is  an  appointment 
out  of  the  fund  of  some  portion  of  the 
5/.  to  the  brother  and  each  of  the  two 
sisters.  The  consequence  is,  I  hold  the 
power  well  executed,  and  the  ladies  will 
take,  subject  to  the  small  legacy,  the 
whole  of  the  appointed  fond,  and  I  can 
give  effect  to  this  lady's  will.  In  flEict,  it 
is  an  instance,  of  which  we  have  so  many, 
of  a  technicality  defeating  a  technicality, 
and  the  true  intention  of  the  testator 
taking  efiect. 


Solicitors  —  Messrs.  Dobinson  &  0«are  ;    and 

Messrs.  Tanqneray,  WiUaume  &  Eaaboiy,  for 
the  various  parties. 


} 


Jessel,  M.B. 

1873.        >        bibbt  v.  natlob. 
Nov.  13. 

Bevivor — Foreclosure  Suit — Transfer  of 
Interest  of  PlainHff—15  &■  16  Vict.  c.  86. 
«.  52. 

When  a  decree  has  been  made  in  a  fore- 
closure suit,  and  the  plaiiUiff  has  subse- 
quently transferred  his  interest,  t?ie  trans- 
ferree  may  obtain  an  order  of  revivor  under 
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the  15  ^  16  Vict.  e.  86.  s.  52,  whether  the 
tranrfer  took  place  he/ore  or  after  the  chief 
clerk  had  made  his  certificate. 

This  was  a  foreclosare  suit,  in  which  a 
decree  had  been  made,  and  the  chief  clerk 
had  made  his  certificate.  The  plaintiffs 
had  then  transferred  their  interest  in  the 
Bubject-matter  of  the  snit,  and  the  trans- 
ferree  now  moved,  with  the  consent  of  the 
original  plaintiffs,  for  an  order  of  revivor 
under  the  15  &  16  Vict.  c.  86.  s.  52. 
(See  Seton,  Dec,  p.  403,  3rd  ed.).  The 
application  was  made  ex  parte. 

Mr.  North,  for  the  motion,  said  that  the 
case  was  identical  with 

Ingham  v.  Waskett,  40  Law  J.  Rep. 
(n.s.)  Chanc.  399 ;  s.  o.  Law  Rep. 
11  Eq.  283  (1871), 
except  that  there  the  assignment  was 
before  the  chief  clerk  had  made  his  cer- 
tificate, whereas  here  it  took  place  after 
that  had  been  done. 

The  Master  of  the  Rolls  said  that  it 
could  not  be  anybody's  interest  that  a 
supplemental  biU  should  be  filed,  and  the 
ajrolicant  might  therefore  take  the  order 
asked  for. 

Solicitor — Mr.  W.  W.  Wynne,  agent  for  Messrs. 
H.  Forshaw  Sc  Hawkins,  Lirerpool,  for  the 
applicanta. 


} 


DAWSON  V.  SHALL. 


Bacon,  V.O. 

1874. 
March  16. 

WiU — Prior  invalid  Bequest — Oifi  of 
Surplus — Charity. 

8.  bequeathed  6001.  arising  from  such 
part  of  his  estate  as  should  not  he  secured 
upon  tnortgages  or  chattels  real,  to  apply 
the  income  to  keep  in  good  repair  tlie  tomb' 
stones  of  himself  and  severed  of  his  rela- 
tives, and  directed  the  surplus  income  to  be 
given  away  on  his  birthday  in  charity : — 
Held,  that  the  prior  gift  to  keep  tlie  tomb- 
stones in  repair  being  void,  the  whole  fvmd 
Moeini  to  the  charity. 

This  was  a  question  on  the  construe, 
tion  of  the  will  of  John  Small,  late  of 
Ghusborongb. 


The  testator  by  his  will  dated  the  18tli 
of  June,  1846,  amongst  other  gifts  "  be- 
queathed the  sum  of  600Z.  sterlii^,  arising^ 
out  of  such  part  of  my  personal  estate  as 
shall  not  be  secured  upon  mortgages  or 
chattels  real  or  be  invested  in  govern- 
ment securities,  to  be  invested  either  in 
the  purchase  of  land  in  the  parish  of 
Guisborough  or  in  its  near  neighbour, 
hood ;  but  should  the  statute  of  mortmain 
prevent  this,  then  the  said  sum  of  6007. 
to  be  invested  in  government  securities, 
and  that  the  interest,  dividends  or  rent 
arising  there&om  be  for  ever  applied  to 
the  following  purposes — First.  To  keep 
up  in  good  repair  all  the  tombstones  and 
headstones  of  my  relatives  and  self  in  the 
churchyard  of  Ghiisborongh,  with  the 
wall  and  iron  palisading  surrounding  the 
same,  likewise  the  two  headstones  be- 
longing to  my  family  outside  of  the  said 
indosure ;  and  if  any  of  the  iron  or 
stonework  want  repairing,  that  it  always 
be  done  when  wanted,  and  that  all  the 
headstones  and  tombstones  always  be 
kept  clean  and  well  painted,  and  that  the 
letters  be  recnt  when  growing  illegible, 
and  that  all  weeds  and  grass  be  kept 
from  growing  in  the  inside  of  the  said 
inclosure,  and  that  it  be  cleaned  and 
scoured  twice  every  year,  and  that  like- 
wise the  headstones  of  my  brother  James 
Small,  in  Seamer  churchyard,  and  of  my 
cousin  Robert  Wiles,  in  the  same  church- 
yard of  Seamer,  near  Stokesley,  and  of 
my  cousin  Thomas  Wiles,  in  the  inclosure 
of  the  Guisborough  churchyard,  be  kept 
in  order  and  painted  the  same  as  is 
directed  respecting  the  others  before- 
named.  And  I  hereby  direct  and  desire 
that  any  surplus  money  that  may  remain 
after  defraying  yearly  the  expenses  as 
before-stated,  shall  be  given  away  every 
year,  on  the  6th  day  of  September  (my 
birthday)  in  the  vestry  belonging  to  the 
Wesleyan  Methodist  Chapel  in  this  town, 
to  poor  pious  members  of  the  Methodist 
Sociely-  resident  in  this  town  above  the 
age  of  fifty  years,  and  that  the  said  sur- 
plus money  be  paid  by  the  two  society 
stewards  belongmg  to  the  said  chapel. 
Should  there  be  more  than  two  society 
stewards  a  leaders'  n[ieeting  be  called  to 
choose  two  out  of  the  number,  and  whose 
decision  shall  be  entered  in  a  book  to  be 
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kept  for  tliat  purpose,  wherein  all  pay. 
mente  from  time  to  time  shall  be  entered. 
And  I  do  hereby  order  that  they,  the  said 
society  stewards  for  the  time  being,  be 
the  tmstees  to  receive  the  dividends, 
rents  or  profits  arising  from  the  invest- 
ment of  the  said  600l.  sterling,  hereby 
bequeathed  for  that  special  parpose,  and 
that  the  two  society  stewards  retain  to 
themselves  the  som  of  12.  each  annnally 
as  a  remoneration  for  their  trouble,  and 
that  the  said  sum  of  600Z.  sterling  be 
invested  within  eighteen  months  after 
my  decease." 

By  a  codicil  to  his  will  the  testator 
confirmed  his  gift  of  600/.,  bat  directed 
tiiat  the  surplus  should  be  distributed  by 
his  executrix,  Sarah  Dawson. 

The  testator  died  on  the  7th  of  January, 
1867,  and  the  will  was  shortly  after  duly 
proved  by  th^  plainti&  Sarah  Dawson 
and  William  Harrison,  and  the  defendant 
John  Lowther  SmalL  Several  questions 
arose  npou  the  coustmction  of  the  will, 
and  this  bill  was  filed  to  have  the  estate 
administered  under  the  direction  of  the 
Court. 

The  matter  now  came  on,  on  farther 
consideration,  to  determine,  amongst 
other  matters,  the  true  efiiact  of  the  gift 
of  600^ 

Mr.  Stoanston  and  Mr.  John  CiUler,  for 
the  plaintiffs. — The  bequest  to  keep  up 
the  tombstones  is  clearly  void — 

Biekard  v.  Eobson,  31  Law  J.  Rep. 

(n.8.)  Chanc.  897 ;  s.  c.  31  Beav. 

244. 

Where  a  prior  gift  fails  and  a  charity 

takes    the    interest    in    remainder,    the 

charity  takes  the  whole — 

Hoare  v.  Oebome,  35  Law  J.  Rep. 
(n.8.)  Chanc.  345 ;  s.  c.  Law  Rep. 
lEq.  585; 
Fitk  V.  The  Attorney-Oeneral,  Law 

Rep.  4  Eq.  521; 
SinnM  T.  Herbert,  41  Law  J.  Rep. 
(h.s.)  Chanc.  388 ;  s.  c.  Law  Rep. 
7  Chanc.  232 ; 
Hwtier  V.  Bullock,  41  Law  J.  Rep. 
(n.s.)  Chanc.  637;  s.  c.  Law  Rep. 
14  Eq.  45. 
Mr.     Hemming,     for    the     Attorney- 
General,  concurred  in  the  view  taken  by 
the  plaintifb. 
Mr.  Sddit  and  Mr.  Torriano,  for  John 


Lowther  Small. — There  are  so  many 
tombstones  in  different  churchyards  to 
be  kept  up  that,  if  the  interest  on  the 
fund  coald  be  employed  in  this  way,  it 
would  take  nearly  the  whole.  The  re- 
sidue, then,  being  so  uncertain,  the  case 
comes  within  that  class  of  cases  where,  it 
being  impossible  to  ascertain  the  surplus, 
the  whole  gift  fails — 

Limbrey  v.  Owrr,  6  Madd.  151 ; 

Chapman  v.  Brovm,  6  Ves.  404 ; 

Fowler  v.  Fowler,  33  Beav.  616 ;  s.  c. 
33  Law  J.  Rep.  (n.s.)  Chanc.  674; 

Cramp  v.  Plaijfoot,  4  Kay  &  J.  479. 
Mr,  ChUty  and  Mr.  Caldeeott,  for  par- 
ties in  the  same  interest. 

Bacon,  Y.C. — I  think  this  case  is 
governed  by  the  case  of  FUk  v.  The 
AUomey-Oenerai  (ubi  supra).  I  think  the 
decision  of  that  case  not  only  binds  me, 
but  it  guides  me  to  the  decision  of  this 
case.  It  has  been  argued  as  a  distinc- 
tion that,  in  that  case  and  in  some  others, 
there  is  a  g^  to  individuals.  Here  the 
man  disposes  of  the  whole  of  his  estate, 
names  executors,  and  gives  600Z.,  part  of 
his  property,  to  be  invested  and  secored. 
What  is  that  but  a  gift  to  the  executors  ? 
What  are  they  less  than  trustees  under 
that  gift?  What  difference,  I  ask  my- 
self^ can  it  make  that  a  person  is  named 
to  have  the  management  and  conduct  of 
that  gift,  and  that  it  is  given  to  be  dis- 
posed of  by  the  executors  of  the  testator? 
There  is  no  sort  of  distinction.  The  cases 
that  hare  been  referred  to,  beginning  at 
Chapman  v.  Brown  (ubi  supra),  and  Limy, 
brey  v.  Ourr  (ubi  supra),  are  wholly  dis- 
tinguishable;  they  are  as  plain  as  any- 
thing can  be.  It  is  a  gift  of  surplus  in 
both  cases.  In  one  case  it  would  be  im- 
possible to  ascertain  what  would  be  re- 
quired to  build  the  chapel,  and  nnlawfol 
to  apply  the  estate  for  that  purpose,  if 
you  found  it  out,  and  therefore  it  would 
be  impossible  to  say  that  there  would  be 
any  surplus.  There  is  not  any  surplus 
from  nothing  at  all.  In  the  case  of  Lim- 
brey  v.  Ourr  (ubi  supra),  the  same  ob- 
servation applies.  The  testator  intended 
to  dedicate  a  part  of  his  property  for  the 
building  of  alms-houses,  and  all  that  was 
not  wanted  for  building  alms-houses  was 
to  be  given  to  the  inhalntants  of  the  alma- 
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bouses.  If  the  alms-hooses  could  not  be 
built,  there  could  be  no  persons  who 
could  erer  inhabit  them.  So,  in  this 
case,  the  testator  sets  apart  600Z.  for  the 
charitable  purposes  which  he  mentions, 
one  of  which  is  for  repairing  the  tomb- 
stones, not  saying  anything  what  pro- 
portion should  be  disposed  of  in  that  way, 
and  he  gives  all  the  surplus  for  the  poor 
people  attending  the  Methodist  chapel  of 
which  he  was  a  member.  Where  is  the 
difference?  Nothing  is  required  for 
maintaining  the  tombstones;  all  that 
there  is  is  surplus.  It  is  exceedingly  like 
Fitk  V.  The  Attomey-Oeneral  (uhi  supra), 
as  I  understand  that  decision,  and  as  I 
understand  the  mle  in  the  presient  case, 
the  obligation,  if  it  may  be  so  called,  is 
discharged.  It  is  an  obligation  either  to 
be  performed  or  not,  as  the  persons  to 
whom  the  custody  of  the  money  is  giren 
think  fit ;  and  all  that  is  yielded  from  the 
annual  income  of  the  devised  estates  goes, 
therefore,  to  the  charitable  purposes  tdiich 
the  testator  has  pointed  out. 

I  cannot  persuade  myself  that,  if  any- 
body made  any  complamt  that  the  exe- 
cutors had  neglected  to  keep  up  these 
tombstones,  that  that  complaint  would 
have  any  sort  of  foundation.  The  obliga- 
tion is  merely  honorary,  as  I  said  upon 
some  other  occasion;  but  the  obligation 
to  give  all  that  is  not  applied  for  the 
purposes  first  mentioned  in  &vour  of 
these  poor  people  is  by  no  means 
honorary ;  it  is  a  trust  that  must  be  exe- 
cuted. In  my  opinion,  consistently  with 
all  the  cases  refeired  to,  being  unable  to 
find  any  distinction,  as  I  am  wholly  un- 
able, between  Fisk  v.  The  Attorney-General 
(uhi  twpra)  and  the  present  case,  I  think 
that  decides  the  question  that  has  been 
raised  before  me  to-day,  and  that  the 
600Z.  is  a  good  charitable  legacy. 


Solicitors — Messrs.  I^tman  &  Lane,  agents  for 
Messrs.  Wetherill  &  Lloyd,  of  Guisborough, 
for  the  plaintiffs ;  Messrs.  Slinni,  Grossman  & 
Crossman,  and  Messrs.  Bell,  Sroderick  &  Gray, 
for  the  defendants  ;  Messrs.  Baren  &  Bradley, 
for  the  Attorney-General. 


,,  M.B.1 
74.  )■ 
ih23.  J 


LAMB  V.   CBANFIELD. 


Jessbl 
1874, 
March 

Voluntary  Payment  by  Mistake — Bemedy 
at  Law — Bemv/rrer, 

Where  money  has  been  voluntarily  paid 
under  a  mistake  the  remedy  is  at  law  and 
not  in  equity. 

The  material  allegations  in  the  bill 
were  the  following — 

In  August,  1872,  the  plaintiff  had  been 
confined  in  a  lunatic  asylum. 

On  the  1st  of  April,  1873,  he  was 
released  on  probation.  On  the  16th  of 
May,  1873,  he  was  ag^in  placed  in  con- 
finement. 

During  the  interval  that  he  was  at 
large,  i.e.,  on  the  7th  of  May,  1873,  he 
purchased  at  an  auction  certam  property 
for  1,6101. 

By  the  conditions  of  sale  it  was  pro- 
vided that  the  purchaser  should  pay  a 
deposit  of  101.  per  cent,  on  the  purchase 
money ;  that  requisitions  on  title  shoald 
be  made  within  ten  days  from  the  delivery 
of  the  abstract;  and  that  the  purchase 
should  be  completed  on  the  24th  of  June , 
1873;  and  in  de&ult,  that  the  deposit 
should  be  forfeited. 

The  plaintiff  by  mistake  paid  by  way 
of  deposit  to  the  auctioneer  300Z.,  instead 
of  151{.,  having  been  confined  in  a  lunatic 
asylum  a  few  days  after  the  sale,  he  could 
not  complete  the  purchase. 

The  defendant  claimed  to  retain  tbo 
300Z.  as  forfeited  deposit,  and  had  resold 
the  property. 

The  plaintiff  charged  that,  under  the 
circumstances,  the  ddendant  had  no  right 
to  retain  any  part  of  the  3002.,  or  that  at 
most  he  was  only  entitled  to  retain  the 
151J.,  being  ten  per  cent,  on  purchase 
money,  and  that  he  ought  to  pay  interest 
to  the  plaintiff. 

The  bill  prayed  for  an  account  of 
principal  and  interest  due  to  him,  and  a 
decree  for  payment  of  what  might  be 
found  due. 

The  bill  only  stated  that  the  money 
had  been  paid  to  the  auctioneer.  The  de- 
fendant put  in  a  demurrer  for  want  of 
equity. 

Tremhtt,  for  the  demurrer. — This  is  a 
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mefre  money  demand,  and  the  proper 
remedy  is  at  law.  And  there  is  no  alle- 
gation that  the  monOT^  has  been  paid  to 
or  received  by  the  defendant. 

[Thb  MisTEB  or  THE  Boixs. — ^It  ap- 
pears to  be  a  case  for  an  action  at  law, 
Ree  Story  Eq.  Jar.  s.  151.] 

SoutkgcUe  and  OottreU,  for  the  bill. — 
Money  paid  Tolontarily  under  a  mistake 
cannot  be  recovered  at  law,  at  all  events, 
in  case  of  mistake  there  is  concurrent 
jurisdiction  in  equity. 

Thb  Mastib  of  thb  Bolls  held  that  it 
was  a  case  for  an  action  at  law,  and 
allowed  the  demurrer. 


Solicitors— Mr.  Joel  Morris  Barnard,  for  plaintiff; 
Mr.  F.  T.  Donne,  for  defendant. 


} 


NBATB  V.  DKHUAV. 


Hall,V.O. 

1874. 
Feb.  25,  26. 

Jnn  of  Court — Action  at  Law  on  Surety- 
$hip  Bond  by  the  Iim  againtt  a  Member  of 
it — Bill  to  restrain  the  Action,  to  cancel  the 
Bond,  and  for  Plaintiff  to  be  ai  Liberty  to 
retire  from  the  Inn  without  further  Payment 
or  Undertaking  aa  to  not  practising  at  the 
Bar— Demurrer — Appeal  to  the  Judges. 

A  Court  of  EquUy  has  no  jurisdietion  to 
restrain  an  aetion  ai  law  by  an  Inn  of 
Court  againtt  one  of  its  own  members  on 
his  suretyship  bond.  The  proper  tribunal 
is  thai  of  the  Judges  of  the  superior  Courts 
<f  England  and  Wales,  in  their  visitatorial 
eapaeUy  over  the  Inn, 

The  bill  in  the  suit  prayed  a  full  die- 
eooery  of  alithe  matters  in  dispute  between 
the  plaintiff  and  the  society  relating  to  the 
suit;  the  delivery  up  to  the  plaintiff  for 
eaneeUation  of  the  bond  given  by  him  to  the 
society  on  his  cdU  to  the  bar  ;  an  injunction 
to  restrain  the  defendants,  the  representatines 
of  the  surviving  obligee  of  the  bond,  from 
suing  him  ai  law  vpon  it ;  and  a  declaration 
that  he  might  be  ai  liberty  to  retire  from  the 
Jnn  without  making  any  further  payment 

KbW  SsBDi,  43.— CUMC. 


or  entering  into  any  undertaking  not  to 
practise  as  a  barrister  in  the  United  King- 
dom, the  Colonies  or  India. 

The  defendants  demurred  to  the  bUl  for 
want  of  jurisdietion  in  the  Court,  and  want 
of  equity  ;— 

luild,  that  the  demurrer  must  he  allowed. 

Demurrer. 

The  bill  in  this  suit  was  filed  by  Mr. 
Charles  Neate,  Fellow  of  Oriel  College, 
Oxford,  and  Barrister-at-Law,  of  Lincom's 
Inn,  against  the  Hon.  Bachard  Denman 
and  the  Hon.  Gteorge  Denman,  executors 
of  the  late  Lord  Denman,  and  the  Bight 
Hon.  Sir  W.  M.  James,  the  treasurer  of 
the  Socieiy  of  Lincoln's  Ion. 

The  bill  stated  that  the  plaintiff,  in 
1832,  being  a  member  of  Lincoln's  Inn, 
was  then  called  by  that  Society  "  to  the 
degree  of  utter  barrister."  He  then 
signed  the  usual  bond,  with  a  surety,  to 
secure  the  payment  of  his  dues  to  the 
Society.  The  late  Lord  Denman  was  one 
of  the  obligees  of  the  bond.  The  con- 
dition of  the  bond  was  this — 

"  That  if  the  plaintiff  should,  from  time 
to  time,  and  at  all  times  thereafter  during 
his  life,  or  so  long  as  he  should  continue 
a  member  of  the  Society  of  Lincoln's  Inn, 
duly  and  orderly  perform,  pay  and  dis- 
charge all  such  debts,  duties  and  charges, 
sum  and  sums  of  money  as  should  grow 
due  and  chargeable  upon  him  for  pen^ns, 
preacher  duties,  commons,  taxes,   ones, 

Senalties,  amerciaments,  and  all  other 
uties  whatsoever  thereafter  to  be  due  or 
imposed  upon  him  by  virtue  of  any  order 
or  orders  of  the  said  Socieiy  theretofore 
made,  or  at  any  time  or  times  thereafter 
to  be  made,  or  by  virtue  of  or  according 
to  the  usage  and  custom  of  the  said 
Socieiy,  then  this  obligation  to  be  void, 
or  else  to  remain  in  full  force  and  virtue." 
The  plaintiff  was  not  then  informed 
that  he  could  not  withdraw  from  being  a 
member  of  the  Society  without  the  con- 
sent of  the  Masters  of  the  Bench,  or  that 
such  consent  would  not  be- given  except 
upon  certain  conditions. 

In  1845  the  plaintiff  ceased  to  reside  in 
London ;  and  with  the  exception  of  once 
acting  as  a  deputy  Couniy  Court  Judge, 
and  in  some  special  lunacy  matter,  with- 
drew from  practice  at  the  bar.  From  tiw 
SO 
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time  of  bis  being  called  to  tbe  bar  up  to 
tixe  year  1862,  be  oontinned  firom  time  to 
time  to  pay  the  wbole  amonnt  claimed 
from  him  by  the  Society,  as  due  ap  to  the 
last-mentioned  year,  in  respect  ot  any  of 
the  items  mentioned  in  the  bond,  and 
snch  payments  amonnted  to  upwards  of 
602.  In  the  year  1869  the  plaintiff  wrote 
to  tbe  Society  expressing  bis  wish  or  in- 
tention to  withdraw  from  it,  and  received 
in  reply  tbe  following  form  of  petition  to 
the  Sooietr,  to  be  presented  by  him  to  the 
Masters  or  the  Bench — 

"  That  your  petitioner  is  desirous  that 
his  name  may  be  taken  off  tiie  books  of 
this  Society,  as  he  is  not  now  practising 
at  tbe  Bar,  and  it  is  his  intention  not  to 
practise  as  a  barrister  in  fntnre  either  in 
this  country  or  in  any  of  the  colonies. 
Tour  petitioner  therefore  prays  that  your 
Worships  will  be  pleased  to  take  his  name 
off  the  books  of  the  Society,  and  order 
tiie  bond  to  be  cancelled  on  payment  of 
all  bis  arrears  of  dues  and  duties,  to  the 
treasurer,  and  the  fine  on  leaving  within 
one  month  from  the  date  of  the  order 
made  herecm." 

Since  the  time  when  that  petition  was 
sent  to  him,  the  terms  thereof^  as  now 
required  to  be  signed  by  members  of  the 
Society  desirous  of  withdrawing  there- 
from, have  been  altered  by  the  addition 
of  the  word  "India"  after  "colonies," 
and  by  the  substitution  of  the  word 
"composition"  for  the  word  "fine;"  by 
which  latter  alteration,  as  the  plaintiff 
believed,  the  Masters  of  the  Bench  of  the 
Society  meant  to  assert  more  plainly  the 
right  of  retaining,  if  they  think  fit,  upon 
their  books  for  the  term  of  his  Ufe,  the 
name  of  any  one  who  might  have  been 
called  to  the  Bar  by  the  Society.  The 
plaintiff  signed  the  above  petition,  and 
shortiy  afterwards  he  received  the  follow- 
ing order,  dated  the  15th  of  December, 
1869— 

"  Upon  the  petition  of  Oharlee  Neate, 
a  barrister  of  this  Society,  praying  that 
his  name  may  be  taken  off  the  books,  as 
be  is  not  now  practising  at  the  Bar,  and 
it  is  his  intention  not  to  practise  as  a 
barrister  in  future  either  in  this  country 
or  in  any  of  tbe  colonies,  it  is  ordered 
accordingly,  and  that  his  bond  be  can- 
celled on  paying  all  his  arrears  of  dues 


and  duties  and  the  customary  fine  to  tiie 
treasurer  of  this  Society  within  one  month 
from  the  date  hereof,  or  this  order  to  be 
void." 

The  plaintiff  did  not,  in  tact,  pa^  the 
amount  of  dues  then  owing  by  him  to 
tbe  Society  within  the  month  allowed  bv 
tiie  order,  and  so  lost  the  benefit  thereof 
and  be  continued  to  be,  and  was  now,  a 
member  of  the  Society.  Tbeplaintiff  further 
stated  by  his  bill  that  be  was  now  indebted 
to  the  Society  in  the  sum  of  232.  11«.  for 
dues  and  charges.  In  July,  1873,  the  de- 
fendants, the  Hon.  R.  Denman  and  the 
Hon.  G.  Denman,  as  executors  of  the  late 
Lord  Denman  (the  surviving  obligee  of 
the  bond),  sued  the  plaintiff  at  law  for  the 
amount.  They  did  so,  as  the  plaintiff 
alleged,  by  the  direction  of  Lord  Justice 
Jame^  as  treasurer  of  the  Society.  The 
plaintiff  offered  to  pay  the  232.  11«.,  but, 
wishing  to  cease  to  be  a  member  of  the 
Society,  desired  at  the  same  time  to  have 
the  bond  delivered  up  to  him.  The  So- 
ciety, however,  declined  to  release  him 
till  he  had  signed  a  declaration  of  inten- 
tion according  to  the  "  altered  "  form  of 
petition  already  referred  to.  The  bill  then 
stated  that  the  plaintiff  refused  to  make 
any  such  declaration  of  intention  as  that 
which  was  required  of  him  by  the  terms 
of  the  altered  petition  ;  because  it  would 
be  a  restraint  upon  his  using  any  right 
that  he  might  otherwise  have  by  law  of 
practising  as  a  barrister  without  being  a 
member  of  Lincoln's  Inn  or  of  some  o^er 
similar  Society ;  and  because  such  declara- 
tion WM  evidently  intended  to  asseii  for 
tbe  Inn,  or  the  Masters  of  the  Bench  of 
it,  the  right  of  imposing  snch  restrictions ; 
that  the  making  of  such  declarations  a 
condition  of  withdrawal  from  the  Inn  was 
contrary  to  public  policy,  and,  therefore^ 
illegal,  as  restricting  the  plaintiff  or  any 
person  making  the  same  from  practising^ 
in  any  part  of  the  United  Kingdom ;  that 
such  condition  was,  further,  contraxy  to 
public  policy  as  interfering  with  the  nghfc 
which  our  colonies  or  some  of  them  had, 
or  claimed  to  have,  of  regulating  the 
practice  of  their  own  Courts ;  that  the 
Society  of  Lincoln's  Inn  was  and  claimed 
to  be  a  private  association,  and,  as  such, 
claimed  to  exercise  the  uncontrolled  right 
of  admitting  whom    it    pleased    to  be 
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membeis  tiiereof,  and  administeiiug  or 
allowing  the  Masters  of  the  Bench  to 
administer,  without  pnblicity  or  acconnt- 
abilitj  to  any  bat  themselves,  the  Ainds 
and  property  belonging  to  or  held  in  trust 
for  the  Society ;  tl^t  the  Society  had  at 
different  times  repudiated  and  successfoUy 
resisted  the  fight  of  the  Court  of  Queen's 
Bench  to  interfere  with  their  proceedings 
by  the  process  of  mcmdamus,  which  right 
the  Court  of  Queen's  Bench  would  un> 
donbtedly  have  if  the  Society  were  a  body 
corporate  or  politic,  or  otherwise  claiming 
to  exercise  or  to  possess  any  public  func- 
tion or  character ;  that,  even  supposing 
that  such  monopoly  of  conferring  the 
light  of  admission  to  the  Bar  might  in 
some  other  form  be  useful  and  desirable, 
it  was,  nevertheless,  contraiy  to  public 
policy  that  such  a  monopoly  should  be 
enjoyed  and  made  a  source  of  revenue  by 
a  private  and  irresponsible  association; 
that  such  monopoly  was  in  &cit  a  source 
of  revenue  or  pecuniary  advantt^e  to  the 
Society,  and  more  especially  to  the  Masters 
of  the  Bench  of  it ;  that  no  grant  of  such 
nutnopoly  or  of  any  share  therein  was 
ever  in  &ct  made  by  any  charter  or  letters 
patent  to  the  Socieiy;  and  that,  even 
supposing  (which  the  plaintiff  did  not 
admit)  that  any  such  monopoly  coold  be 
legally  claimed  on  the  ground  of  presorip- 
tion  by  a  body  corpoiate  or  politic,  the 
Society,  not  having  that  character,  and 
not  being  or  having  been  otherwise 
capable  of  receiving  a  grant  in  its  coUec- 
tave  capacity,  was  not  capable  of  making 
a  title  to  it  by  prescription ;  that  for  the 
reasons  so  stated  the  plaintaff  was  entitled 
to  be  dischaived  firom  his  liability  under 
ihe  bond,  and  to  have  the  same  delivered 
np  to  him,  or  cancelled,  on  paying  to  the 
defendants  or  to  the  Society  the  dues  in- 
cured  by  him  up  to  the  present  time, 
which  the  plaintiff  had  already  offered 
and  thereby  again  offered  to  do  on  delivery 
or  cancelling  of  the  bond ;  and  that  he  was 
further  willing  and  thereby  offered  to  pay 
all  costs  hitherto  incurred  by  the  defend- 
ants, the  Hon.  Richard  Denman  and  the 
Hon.  Gfeorge  Denman,  in  the  action  at 
law;  but  that  as  to  the  composition  re- 
qaiz«d  of  him,  in  addition  to  tJie  dues,  the 
plaintiff  desired  to  be  informed  of  the 
amoont  of  each  daim  md  the  grounds 


thereof.  The  bill  then,  as  originally 
framed,  prayed  a  decree  that  the  defend- 
ants might  make  a  full  and  true  discovery 
and  disclosure  of  and  concerning  all  and 
singular  the  transactions  and  matters  in 
the  bill  mentioned,  and  that  in  the  meau' 
time  the  defendants  (the  plainti&  in  the 
action  at  law)  might  be  restrained  by  in- 
junction from  proceeding  in  the  action  at 
law  commenced  by  them  against  the  plain- 
tiff in  this  suit,  and  from  commencing  or 
prosecuting  any  other  action  or  proceed- 
ings at  law  against  the  plaintiff  in  reE^)ect 
of  or  concerning  the  matters  aforesaid  or 
any  of  t^m,  and  that  the  defendants,  or 
such  one  or  two  of  them  as  had  the  cus- 
tody or  disposal  of  the  bond  and  petition, 
or  either  of  them,  might,  on  payment  by 
the  plaintiff  of  the  dues  and  costs  and 
also  of  the  composition,  if  properly 
charg^ble  upon  him,  to  the  person  or 
persons  entitled  to  receive  the  same,  de- 
liver up  the  bond  and  petition  to  the 
plaintiff.  The  bill  (as  amended  during 
the  hearing  at  the  bar)  then  prayed  for  a 
declaration  that  the  plaintiff  was  entitled 
to  retire  from  the  Society  of  Lincoln's  Inn 
without  giving  any  undertaking  not  to 
practise  as  a  banister,  and  without  being 
subject  to  any  condition  against  his  prac- 
tising as  a  barrister,  and  without  being 
liable  to  the  payment  of  any  fine  or  com. 
position  on  his  retiring  from  the  Society, 

Hall,  V.C. — Mr.  Neate,  I  am  a  Mem- 
ber, although  not  a  Bencher,  of  Lincoln's 
Inn.  Have  you  any  objection  to  my 
hearing  this  case  P 

Mr.  Neate.— 1  have  no  objection  what, 
ever ;  and  should  have  had  none  if  your 
Honour  had  been  a  Bencher  of  the  Inn. 

Mr.  IHclemeon,  for  the  defendants, 
then  opened  the  demurrer. — The  ob- 
jects of  this  bill  are  these  —  first,  to 
restrain  a  pending  action  on  the  bond ; 
second,  to  restrain  any  other  actions  on 
it;  third,  to  obtain  tiie  delivery  up  of 
the  bond  ;  fourth,  a  declaration  as  to  the 
payment  of  certain  money,  if  payable; 
and  fifth  (which  is  the]  grand  object  of 
the  suit),  a  decision  which  shall  in  effect 
say  that  the  plaintiff  may  retire  from  the 
Society  without  stipulating  not  to  practise 
as  a  barrister. 

It  is  to  be  observed,  firat,  that  the  bill 
does  not  state,  as  it  shonld  hare  done,  tiwt 
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the  Society  called  the  plaintiff  to  the  degree 
of  utter  banister  '•  of  the  Society."  How- 
ever, he  is  still  a  barrister;  and  by  no  law  or 
costom  of  this  country  can  he  practise  as 
snch,  without  being  a  member  of  some  one 
of  the  Inns  of  Court.  It  is  not  easy  to  ap- 
preciate the  force  of  the  plaintiff's  objec- 
tion to  the  addition  of  the  words  "India" 
and  the  "  Colonies ;"  for  he  makes  no 
complaint  in  that  respect  against  the 
Masters  of  the  Bench  for  arrogating  to 
themselves  a  right  which  they  do  not  pos- 
sess. Then,  again,  as  to  the  pending 
action :  the  plaintiff  states  a  bond,  whi(£ 
by  his  very  bill  he  admits  to  be  a  legal 
one,  and  with  regard  to  which  he  con- 
fesses that  the  action  is  brought  for  a 
sum  that  he  acknowledges  to  be  due. 
He  says  nothing  to  shew  he  is  not 
bound  to  pay  what  is  actually  owing. 
As  to  the  other  actions,  the  bill  contains 
nothing  whatever  to  shew  that  so  long 
as  the  plaintiff  remains  a  member  of  the 
Society,  and  liable  to  pay  his  dues  to  it, 
there  is  any  equity  whatever  for  saying, 
if  he  does  not  pay  them  he  must  not 
be  sued;  nor  is  there  a  word  to  prove 
that  the  "  composition,"  or  "  fine  "  as 
it  was  formerly  called,  is  improperly 
payable. 

Mr.  Neate. — The  bill  states  my  mean- 
ing, whidi  is  this :  that  I  have  a  right, 
as  a  barrister,  to  the  control  of  my  own 
acts. 

Mr.  Diekentott. — ^If  the  plaintiff  had 
said,  or  could  say,  that  he  was  at 
liberty  to  practise  as  a  barrister,  not- 
irithstanding  he  was  not  a  member 
of  any  Inn  of  Conrt,  he  might  have 
asserted  that  right.  What  he  seeks  by 
this  suit  is  the  cancellation  of  the  bond, 
and  that  he  may  be  relieved  from  being 
a  member  of  the  sodeiy,  without  making 
the  usual  declaration. 

Mr.  Neate.  —  The  bill,  as  originally 
framed,  prayed  that  the  bond  might  be  de- 
livered up,  onpayment,  without  any  further 
condition.  I  wish  the  Court  to  say  whe- 
ther any  composition  is  properly  payable. 
The  "  dues  "  are  for  past "  consideration," 
and  I  do  not  dispute  them.  I  have  occa- 
sionally used  the  library  of  the  socieiy 
and  had  other  benefits  from  it.  But 
what  I  insist  upon  is  this ;  that  I  ought 
to  be  at  fiill  liberty  to  dose  my  account 


with  it  when  I  like,  and  without  bang 
subjected  to  any  future  liability. 

Mr.  Dickinson. — If  the  plaintiff  wishes 
it  we  are  quite  ready  to  have  the  prayer 
of  the  bill  so  amended,  now  at  the  har,  as 
to  raise  the  question  whether  he  can  be 
kept  a  member  of  the  society  against  his 
will? 

[Hall,  y.C,  then  directed  the  prayer  to 
be  amended,  and  it  was  amended  as  above 
stated.] 

Mr.  Dickinson. — ^We  object  to  any  inter-i 
Serence  whatever  by  this  Court  with  the 
Society  of  Lincoln's  Inn.  It  is  a  purely 
voluntary  society ;  of  which  the  plaintiff, 
voluntarily,  beoune  a  member;  and  of 
which  he  has  been  a  member  for  upwards 
of  thirty  years ;  and 

Second.  The  plaintiff  alleges  by  his  bill 
that  various  attempts  to  interfere  with  the 
internal  affairs  of  the  society  already 
made,  have  failed. 

But  why  should  those  results  have 
ensued  P  Because,  as  stated  by  the  plain- 
tiff's own  bill,  the  society  is  not  a  corpo- 
ration, subject  to  the  control  of  the 
ordinary  Courts  of  this  country.    It  is  a 

Erivate  society,  governed  solely  by  its  own 
twB,  made  by  itself,  and  to  the  making 
of  which  the  plaintiff,  as  a  member  of  the 
society,  must  be  taken  to  have  himself 
contributed  and  assented.  The  society 
has  the  Judg^  of  the  Superior  Courts  of 
England  and  Wales  as  its  "  visitors ;"  not, 
indeed  in  their  judicial  character  as 
Judges,  but  as  the  duly  constituted  visi« 
tatonal  body  of  the  sooeiy.  This  Court, 
therefore,  cannot  interfere  with  it  as  the 
plaintiff  desires— 

Ounningham  t.  Wngg,  2  Bro.  CO. 
241. 
That  was  a  case  with  reference  to 
Chray's  Inn,  and  related  to  the  leasing  of 
some  chambers  in  that  Inn,  and  the  pay- 
ment of  "  Pensions."  The  bill  there  did 
not  state,  as  the  bill  here  does,  that  the 
society  was  a  "  private  "  or  "  voluntary  " 
one,  but  the  fact  was  "  pleaded  "  to  the 
bill,  and  the  Court  held  that  that  society 
was  not  bound  to  account  to  this  Court. 
The  Lord  Chancellor  then  said :  "  The 
plea  was  a  good  one.  There  was  no  in- 
stance of  a  suit,  either  relative  to  the 
discipline  or  the  propeity  of  chambers,  in 
aix  Inn  pf  Court.    Th^  def^dants  said, 
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as  fiur  as  they  had  acted,  they  were  liable 
to  the  jnrisdiction  of  the  Judges.  It  was 
a  claim  among  persons  having  privilege ; 
therefore,  this  was  not  the  proper  juris- 
diction." 

JRackstraw  v.  Brewer,  2  P.  Wms.  211, 
is  not  really  an  authority  against  us, 
because  there  the  benchers  of  Gray's  Inn 
themselves  recommended  the  plaintiffs  to 
come  to  the  Court  of  Chancery  (the 
Bolls)  and  left  them  at  liberty  to  n^e 
their  application  there. 

It  seems  plain,  therefore,  that  this  Court 
will  not  interfere  with  the  property  of  the 
Society,  which  comprisos  the  dues  from 
its  members;  the  ground  of  that  non- 
intervention being  that  the  Society  is  a 
private  or  voluntary  one,  and  that  if  any 
mjustice  is  done  by  it  to  any  of  its  mem- 
bCTs,  there  is  an  appeal  to  the  Judges  as 
the  visitors — 

The  King  v.  Oray's  Itm,  on  the  prose- 
cution of  WEairt,  1  Douglas,  353. 
There   Hart  wished  to  be  called  to   the 
bar,  and  the  application  was  to  a  Court  of 
law  for  a  mandamus. 

Bovreman's   Case,    March's  Sep.    on 
"New  Oases,"  2nded.  1675,  p.  177, 
case  235, 
was  referred  to  in  that  case,  and  also 

Dugdale't  Origines  Juridiciales  ;  and 

Savage's  Case,  1  Douelas,  355. 
In  Hart's  Case,  Lord  Mansfield  said 
that  the  Court  was  of  opinion  that  no 
rule  should  be  made  for  a  mandamus ;  but 
that  if  there  was  a  ground  for  it,  the 
party  must  take  the  ancient  course  of  ap- 
plying to  the  twelve  Judges.  In  the 
case  of 

The  King  v.  The  Principal  and  An- 
UerUs  of  Barnard's  Inn,  5  Ad.  &  E. 
17, 
a  rule  for  a  mandamus  to  admit  an  at- 
torney to  the  society  was  discharged  by 
the  Court  of  King's  Bench,  it  not  ap- 
pearing that  the  Court  had  the  requiidte 
authority  over  the  Inn. 

Sir  William  Follett's  arguments  in 
that  case  were  accepted  and  not  con- 
tradicted by  the  Court.  Lord  Denman 
gave  judgment,  and  the  rule  was  dis- 
charged. Now  the  publication  of  a  call 
to  the  bar  is  a  publication  by  the 
benchers  of  the  society  of  which  we  in- 
tended barrister  is  a  niember,  making  it 


known  to  the  public  that  the  individual  is 
a  barrister.  The  benchers,  as  such,  have 
no  authority  in  Court,  and  they  publish 
the  fact  of  a  member  of  their  body  being 
a  barrister  because  he  is  amember  of  their 
body.  The  call  is  a  call  to  the  bar  of 
•  the  particular  society,  not  to  the  bar  of 
this  or  any  other  Court.  That  no  doubt 
arose  from  the  ancient  practice  or  cus- 
tom of  requiring  from  persons  going  to 
be  called  "  moots  "  or  "  exercises,"  to  be 
conducted  or  performed  at  the  bar  of  the 
society.  If,  therefore,  a  gentleman  ceases 
to  be  a  member  of  any  Inn  of  Court  he 
loses  his  right  to  practise  as  a  barrister 
in  the  ordinary  sense  of  the  term.  Of 
course,  there  may  be  other  degrees  con- 
ferred, such  as  that  of  a  "  serjeant-at- 
law." 

[Hall,  V.C. — ^What  do  yon  understand 
by  the  expression  "  admitted  to  the  bar  P"] 

Mr.  Dickinson. — That  a  barrister  must 
be  a  member  of  some  Inn  of  Court. 

[Hall,  Y.G. — ^At|present  I  am  not  clear 
that  that  is  the  meaning  of  those  words.] 

Mr,  Dickinson. — To  become  a  barrister 
you  must  be  a  member  of  some  Inn  of 
Court.  But  the  plaintiff  says,  "I  may 
cease  to  be  a  member  of  my  society,  and 
yet  still  be  a  member  of  the  bar.  Of  that 
this  Court  may  take  judicial  notice." 
I  will  venture  to  say  that  that  is  quite  erro- 
neous. To  become  a  barrister  you  must 
have  become,  and  you  must  be,  a  member 
of  some  one  of  the  Inns  of  Court  or  socie- 
ties. To  be  a  barrister  you  must  be,  and 
continue  to  be,  such  a  member. 

The  King  v.  The  Benchers  of  Lincoln's 
Inn,  4  B.  4  C.  855, 
was  the  case  of  an  application  for  a 
mandamus  by  a  Mr.  Wooller.  He  never 
was  a  member  of  the  Society,  but  he 
wished  to  become  I  a  member  in  order 
to  be  called  to  the  bar.  The  usual 
preliminary  papers  were  furnished  to  him, 
and  he  returned  them.  He  was  told 
by  the  steward  that  he  could  not  be 
made  a  member  of  the  Society.  He  then 
presented  a  petition  to  the  Society,  pray- 
ing to  be  heard  by  it.  That  petition  was 
not  replied  to.  That  obviously  was  a  very 
different  case  firom  the  present  one.  That 
was  not  a  case  between  the  Society  and 
one  of  its  own  members,  but  between  the 
Society  and  a  stranger.   He  then  applied 
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to  a  Court  of  law  for  a  mandamns.  It 
was  held  that  the  remedy  was  not  hj 
'mandamns,  but  by  anappetd  to  the  Judges. 
Two  points  seem  to  have  been  relied  on  by 
theapplicantin  that  case — first,  that  he  had 
not  ihe  benefit  of  the  visitatorial  power ; 
and  second,  that  it  was  a  question  whether 
any  society  could  say  a  particular  person 
shall  not  be  a  barrister.  The  result,  how- 
ever, of  the  cases,  so  &r  as  I  have  been 
able  to  investigate  them,  is  this — that,  as 
controlling  the  public  position  of  an  indi- 
vidual, these  societies  cannot  be  interfered 
with  by  this  Court. 

Here  the  rules  of  this  particular  Society 
are  made  by  it ;  and  therefore  (as  already 
remarked)  by  the  plaintiff  himself  as  a 
member  of  it. 

On  the  whole  case,  therefore,  I  submit, 
that- 
First,  on  the  ground  of  contiact,  there 
is  no  pretence  for  the  interference  of  this 
Court; 

Second,  On  the  ground  of  fraud —  none 
whatever  is  even  alleged  by  the  bill ; 

Third,  There  is  no  case  of  trustee  and 
cestui  que  trust  so  much  as  suggested ; 

Fourth,  there  is  no  prayer  for  an  ac- 
count; and 

Fifth,  there  is  nothing  in  the  nature  of 
"mistake." 

Then  on  what  possible  ground  can  the 
bill  be  said  to  shew  any  equity  P  I  say 
that  the  present  is  a  case  utterly  devoid  of 
anything  whatever  to  support  it,  and  that 
the  demurrer  must  be  allowed. 

Mr.  Pemberton  with  him. — There  is 
absolutely  no  equitable  foundation 
whatever  for  the  bill  in  this  suit;  and 
if  this  Court  were  to  make  a  decree 
upon  it  at  the  hearing,  it  would  practi- 
cally revolutionize  this  society,  and  alter 
the  whole  of  its  internal  arrangements. 

Mr.  Neate,  in  person  and  in  his  robes, 
supported  the  biU. — If  this  had  been  sim- 
ply a  private  case  of  my  own  I  should 
not  have  appeared  in  person  and  in  my 
robes. 

[Hall,  V.C. — ^Ton  need  offer  no  apology, 
Mr.  Neate,  on  that  or  any  other  ground.] 

Mr.  Neate. — First,  then,  as  to  the  form 
of  the  bill.  I  was  not  unaware  of  the  im- 
portance of  the  words  "  of  this  Society," 
but  I  took  the  words  I  used  from  an  order 
of  the  Society's  own.   I  do  not  soppose  a 


man's  "r^/tt"  to  be  a  barrister  is  any  more 
to  be  attributed  to  his  being  a  member  of 
any  society  or  Inn  of  Court,  than  his  "riglit" 
to  be  a  M.A.  to  his  being  a  member  of  a 
college  or  the  university.  He  may  be  a 
M.A.  without  having  his  name  on  the 
books  of  either.  It  is  a  question  of  a 
degree  in  both  cases. 

As  to  the  words  "  Colonies"  and  " In- 
dia," I  had  the  form  given  to  me  by  the 
Society — to  whom  and  to  whose  sohcitora, 
I  wish  to  express  my  great  sense  of  their 
courtesy.  The  word  "  India,"  I  am  told, 
was  added  simply  because,  aitdiough  it  is 
not  a  colony,  it  is  still  a  part  of  the 
empire. 

Then  as  to  the  more  substantial  argu- 
ments in  support  of  the  bilL 

First.  It  is  said  that  this,  society  is  a 
"  private  "  or  voluntary  one. 

CvmwngKam  v.  Wegg  (uhi  svpra), 
is  not  a  case  at  all  in  point.  The  view 
there  suggested  never  could  be  taken, 
where,  as  here,  the  Inn  begins  the  Utig«^ 
tion.  All  the  other  authorities  were  cases  at 
law,  and  not  therefore,  ad  rem.  The  action 
here  was  commenced  by  the  Society  against 
me,  in  a  Court  of  law,  out  of  its  own 
proper  forum.  That  being  so,  surely  the 
society  cannot,  because  it  is  an  Inn  of 
Court,  be  exempt  from  such  remedies 
against  it,  as  other  suitors  who  resort  to 
a  Court  of  law  are  subjected  to  ?  Does 
the  Society,  after  having  invoked  the  aid 
of  a  Court  of  law  against  a  member  of 
its  own  body,  seriously  mean  to  affirm 
that  all  questions  between  itself  and 
others,  are  to  be  submitted  to  what  I 
may  call  its  "  domestic  forum  P  "  Is 
there  any  case  in  which  they  have  been 
allowed  so  to  deal  with  complaints  made 
to  them  ?  Would  the  Lord  Chancellor 
and  the  Judges  appoint  a  day  to  hear  such 
disputes  P  I  feel  confident  that  as  the  Inn 
has  sued  me  at  law,  this  Court  will  re- 
lieve me,  if  I  have  an  equitable  right  to 
relief. 

I  admit  there  is  an  apparent  difficulty 
in  my  asking  an  jiy'unction  to  restrain  an 
action  against  me  for  that  which  I  ac- 
knowledge I  owe.  Bat  the  condition  for 
payment  is  not  absolute,  it  is  "  condi- 
tional "  only.  I  say  I  am  only  bound  to 
pay,  on  having  the  bond  delivered  up  to 
me.    It  does  seem  to  me  iibaii  whatever 
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xaa,j  be  my  position  in  a  Court  of  law,  I 
am  entitled  in  this  Conrt,  if  not  to  an  in- 
junction, to  have  the  bond  delivered  np  to 
me.     That  is  a  good  equity. 

The  line  of  argament  which  I  propose 
to  take  on  the  case  generally,  is  diis — 

It  is  no  part  of  my  case  to  deny  that 
the  Inns  of  Conrt  have,  practiculy,  a 
monopoly.  What  I  do  deny,  is  their  right 
to  eniforce  that  monopoly,  by  requiring 
me  to  subscribe  a  document  which  I  say 
is  contrary  to  public  policy. 

First  then,  I  say  the  monopoly  is  a  doubt- 
fnl  one,  and  that,  as  now  enjoyed  by  the 
Ixms  of  Court,  it  depends  entirely  on  the 
allowance  of  it  by  the  Judges ; 

Second.  That  the  Courts  of  law  would  so 
regard  it :  for  it  is  in  the  power  of  the 
Judges  to  admit  other  persons  to  practise 
aa  buristers,  e.g.,  persons  who  have  taken 
a  degree  in  laws  at  either  nniversily ; 

Third.  The  Judges  possess  that  power 
only  by  delegation  fiwm  the  Crown ; 

Fourth.  That  to  call  upon  me  to  sign  the 
declaration,  is  an  effort  on  the  part  of  the 
Inn  to  prop  up  that  donbtM  monopoly ; 
and  an  attempt  to  restrain  me  &om  using 
tiie  liberty  tfaiat  may  be  given  me  by  any 
alteration  the  Judges  may  think  proper 
to  make  in  the  rules ; 

Fifth.  That  the  declaration,  though 
framed  as  it  is,  is  intended  to  be  a  binding 
agreement,  so  fyte  as  I  am  concerned,  and 
is  therefore  clearly  against  public  policy ; 

Sixth.  That  it  is  contrary  to  the  consti- 
tations  of  the  Inns  of  Court ;  and  of  that 
<^  Lincoln's  Inn  in  particular ;  and  I  must 
therefore  examine  the  history  and  nature 
of  those  constitutions ; 

Seventh.  The  required  declaration  is  in 
restndnt  of  trade.  It  violates  the  rights 
of  individuals,  and  is  an  unwarranted 
departure  from  the  true  principles  of 
law. 

[Hall,  V.C— If,  Mr.  Neate,  the  do- 
fendants  are  right  in  their  view  that  this 
Court  has  no  jurisdiction  to  entertain 
your  bUl,  then — however  much  I  may 
wish  to  hear  yen,  and  however  much  yon 
might  (as  I  am  certain  yon  would)  illus* 
trate  your  argument  with  great  learning 
— I  think  it  would  be  wrong,  indeed  it 
would  be  unnecessary  and  useless,  for  me 
to  go  into  all  those  questions  you  propose 
to  disonsa.    I  must  therefore  ask  you  to 


confine  yourself  to  the  question  of  the 
jurisdiction  alone.] 

Mr.  Neate. — The  jurisdiction  may  be 
assumed  to  this  extent :  the  Judges  have 
not  in  reality  the  authority  which  the 
defendants  attribute  to  them ;  at  all  events 
they  have  never  exercised  it.  But  there 
must  of  necessity  be  some  authority  over 
eyen  "  private "  societies ;  and  rf  the 
Judges,  who  are  said  to  have  it,  have  it 
not,  some  "Court"  must  have  it.  But 
the  Courts  of  law  have  it  not ;  and  there./ 
fore  the  Conrts  of  equity  must  possess  it. 
There  seems  indeed  to  be  no  case  in  which 
the  Judges  have  ever  interfered,  m  it  is 
said  they  might — and  ought  to  do — here. 

Mr.  Dickinson. — Because  there  never 
was  such  a  case  as  this. 

Mr.  Neate. — ^That  does  not  affect  the 
argument. 

The  right  of  any  person  to  enter  the 
public  service  is  now  more  widely  reoog^ 
nized  than  it  used  to  be.  If  a  person 
applies  to  an  Inn  of  Court  for  admission, 
and  it  is  reused,  and  if  there  is  nothing 
against  his  character,  I  apprehend  the 
Courts  of  law  would  grant  a  mandamus. 
They  would,  in  &ct,  treat  these  private 
societies  as  public  ones,  and  regard  their 
daims  to  what  is  called  "a  domestic 
forum,"  or  "private  jurisdiction,"  as 
nugatory.  Each  Inn  of  Court  would  really 
be  treated  as  a  "  corporation  de  son  tort," 
if  I  may  use  the  expression,  and  would 
be  made  to  answer  publicly,  for  meddling 
with  what  are,  in  truth,  public  rights  and 
public  property.  I  say,  however,  that 
this  Society  has  by  its  own  conduct,  in 
proceeding  against  me,  in  the  first  in- 
stance, in  a  Court  of  law,  waived  its 
right  to  set  np  its  own  "domestio 
forum  "  now,  or  to  say  that  it  is  "  only  " 
a  private  body.  In  conclusion,  I  submit 
that  they  cannot  successfully  resist  the 
prayer  of  my  bill,  •cmd  that  their  demurrer 
must  be  overruled. 

Hall,  Y.C. — ^It  appears  to  me  that  I 
have  no  jurisdiction  to  try  the  question 
raised  in  this  case.  Mr.  Neate  no  doubt 
is  well  aware  of  the  difficulties  which  may 
arise  between  a  member  of  an  Inn  of  Court 
and  the  Inn  itself  with  reference  to  the 
management  of  its  property ;  because  he 
has  commented  on  the  case  of  Otmningham 
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V.  Wegg  (ubi  supra).  He  says  that  that 
decision  cannot  be  maintained.  Bat 
sitting  here  as  a  Jndge  of  first  instance, 
I  conld  not  do  otherwise  thsm  follow  it. 
However,  I  will  express  no  opinion  on 
that  case ;  for  my  judgment  in  the  present 
one  does  not  depend  on  it.  Thejoris- 
diction  of  this  Court,  as  well  as  that  of  a 
Court  of  law,  may  in  certain  cases,  and 
indeed,  must  in  some,  be  found  to  exist  in 
respect  of  the  management  of  property ; 
even  although  in  such  instances,  an  Inn 
of  Court  may  be  parties  to  the  litigation. 
However,  a  case  of  property,  in  the  strict 
sense  of  the  term,  is  one  with  which  I  am 
not  dealing  on  the  present  occasion.  If  it 
wore  such  a  case  I  should  be  bound  to  fol- 
low Cunningham  v.  Wegg  (ubi  supra).  This 
is  a  case  in  which  the  question  is  between 
the  plaintiff  and  the  defendants,  the  latter 
of  whom  may  for  the  purposes  of  this  suit 
be  considered  as  representing  the  Society 
of  Lincoln's  Inn.  The  question  is  simply 
and  solely  as  to  the  position  and  rights 
of  the  plamtiff  as  a  member  of  the  Society. 
He  voluntarily  became  a  member  of  it, 
and  gave  it  a  bond  to  pay  certain  dues 
during  the  whole  of  the  time  that  he 
should  be,  and  until  he  ceased  to  continue, 
a  member  of  it.  The  condition  of  the 
bond  contains  no  stipulations  as  to  the 
mode  or  circumstances  by  or  under  which 
he  should  cease  to  be  a  member  of  the 
Society.  That  was  left  to  the  internal  re- 
gulations of  the  Society  itself,  of  which  he 
had  become  and  still  is  a  member.  There- 
fore in  that  state  of  things,  the  right  to 
retire  ftom  the  Society  which  the  plaintiff 
claims  is  entirely  a  question  between  him 
and  the  Society.  He  says  he  has  a  right 
to  retire.  He  does  not  say  that  he  has 
already  retired,  and  is  not  now  a  member ; 
because  if  he  had  said  that,  it  would  have 
been  a  defence  to  the  action  at  law.  He 
says  he  made  a  proposal  to  the  Society  to 
be  allowed  to  retire  from  being  a  member 
of  it ;  but  that  they  refused  to  permit  him 
to  do  so,  except  on  terms,  with  which,  he 
says,  he  is  not  bound  to  comply.  That 
is  a  question  entirely  for  the  peculiar  juris- 
diction which  has  been  referred  to  in  the 
arguments ;  and  which  has  always  been 
recognized,  namely,  that  of  the  Judges  of 
the  superior  Courts  of  England.  They 
have  tiie  power  of  deciding  such  oases  as 


the  present.  If  the  plaintiff  had  no  remedy- 
by  an  appeal  to  the  Jndges,  he  might  and 
probably  would  have  a  right  to  apply  to 
the  Court  of  Queen's  Bench  for  a  man- 
damus. That,  however,  would  be  by 
reason  of  the  fact  that  he  had  no  other 
remedy.  No  case  has  been  referred  to  in 
which  the  Courts  of  Equity  have  inter- 
fered between  the  Benchers  of  an  Inn  of 
Court  and  a  member  of  the  same  society, 
to  restrain  an  action  at  law  under  sueh 
circumstances  as  the  present,  I  consider 
that  the  judgments  in  the  cases  of  The 
King  v.  Ths  Benchers  of  lAncohCt  Inn  (nbi 
svpra)  and  The  King  v.  Qray's  Inn  (vbi 
supra),  although  judgments  of  Common 
Law  Courts,  are  binding  on  me  and  prevent 
my  entertaining  any  jurisdiction  in  this 
case.  If  there  were  no  appeal  to  the 
Judges,  there  might  be  a  right  to  a  man- 
damus. I  think  I  have  no  power  to 
deal  with  this  case ;  and  that  the  bill  is 
not  well  founded.  It  was  said,  however, 
that  the  claim  to  have  the  bond  delivered 
up  would  of  itself  confer  an  eqniiy  on  the 
plaintiff.  With  reference  to  that  the 
role  of  this  Court  is,  as  Mr.  Neate  knows, 
that  the  Court  will  not  interfere  if  the 
invalidiiy  of  the  instrument  appears  on 
the  face  of  it.  A  document  is,  on  the  &ce 
of  it,  either  legal  or  it  is  not.  If  it  is 
illegal  it  is  inoperative;  and  there  is 
therefore  a  valid  defence  at  law  with 
respect  to  it.  If,  on  the  other  hand,  it  is 
legal,  but  the  cLrcumstEuiceB  are  such  that 
the  party  cannot  avail  himself  of  them  at 
law,  then  if  the  case  be,  as  this  is,  one 
between  a  society  and  a  member  of  it, 
with  a  proper  forum  to  which  to  appeal, 
viz.,  the  Judges,  this  Court  ought  not  to 
interfere ;  and  this  Court  will  not  be  in- 
duced to  do  so,  merely  because  the  bill 
seeks  the  delivery  up  of  the  document. 
I  may  observe  that  it  is  not  in  every 
case  that  this  Court  does  interfere  when 
it  can.  Its  jurisdiction  as  to  the  delivery 
up  and  cancellation  of  documents  is  peon- 
liar.  It  usually  interferes  in  the  instances 
of  bills  of  exchange  and  promissory  notes 
because  they  may  be  negotiable ;  bat  the 
considerations  applicable  to  those  cases 
do  not  affect  that  of  a  bond,  I  have  re- 
cently had  to  consider  that  in  a  case  of 
Binns  v.  Fisher  (I),  in  which  I  held  that 
(1)  43  Law  J.  Bep.  (n,s.)  Ohano.  188» 
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the  plaititi£b  had  not  saffioient  equity 
to  entitle  them  to  have  their  bond  delivered 
op  to  them.  On  the  whole  of  this  case 
I  am  of  opinion  that  the  plaintiff  has 
fiuled  in  establishing  his  right  to  the 
relief  whioh  he  seeks.  I  have  not  made 
anj  observation  on  Mr.  Neate's  oSer  to 
pay  the  232.  11«.,  and  his  admission  that 
he  might  have  had,  as  no  doabt  he  has  had, 
some  benefit  from  being  a  member  of  this 
society ;  snoh  as  the  use  of  its  library, 
and  so  forth.  He  does  not  rest  his  case 
on  that,  and  if  he  had  done  so,  I  think 
it  would  not  have  assisted  him.  Perhaps 
I  shoold  say  that  any  relief  he  may  seek 
with  respect  to  fdture  actions  against  him, 
he  may  embody  in  his  appeal  to  the 
Judges.  His  case  here  really  seems  to  me 
to  be  found  in  the  amendment  which  was 
proposed  to  his  bill,  namely,  the  declson- 
tion  that  he  is  entitled  to  retire  from  the 
Society  of  Lincoln's  Inn  without  giving 
any  undertaking  not  to  practise  as  a  bar- 
rister ;  and  without  being  subject  to  any 
condition  against  his  practising  as  one; 
and  without  being  liable  to  the  payment 
of  any  fine  or  composition  on  his  retiring 
from  the  Society.  In  conclusion,  I  must 
hold  that  this  demurrer  be  allowed. 


Solicitors — Messrs.  Dobinson  &  Gearc,  for  plain- 
tiff; Mr.  H.  L.  Pembertoo,  for  defendants. 


fJS,  V.C.I 
874,  } 
\>.  27.     J 


la    re    the     TnuACACOEi 

MINING  AND  LAND  COMPANY. 


Malins,  V.C. 
1874, 
Feb. 

Begistered  Company — Witiding-up — No 
Creditors  or  ConMbutories — Sale  of  Com- 
pany's Property — Liahilily  to  Winding-up 
Order — Calling  Meetings  under  Companies 
Act,  1862,  s.  91 — Qoing  Concern. 

A  company  had  been  in  existence  for  four 
years  unihout  carrying  on  any  busifiess ; 
all  its  shares  were  registered  as  fuUy  paid- 
up,  and  (hare  were  no  creditors.  An  agree- 
ment having  been  entered  into  for  the  sale 
of  its  property,  a  shareholder  presented  a 
petition  for  wmding  up  the  company  with  a 
view  to  the  property  being  sold  under  the 
direction  of  the  Court,  other  shareholders, 

H>w  Sbbus,  48.— Chakc. 


however,  opposing  the  petition  on  the  ground 
that  the  sale  coidd  be  better  effected  without 
the  itttervention  of  the  Court,  and  that  there 
being  no  creditors  or  contriJmlories  a  wind- 
ing-up order  would  be  useless.  Winding-up 
order  granted  on  two  grounds — First,  that 
the  company  being  registered  under  the 
Companies  Act,  1862,  the  liaMlity  to  a 
winding-up  order  existed,  independently  of 
the  question  whether  any  advantage  might 
resuU  from  such  an  order;  Secondly, 
that  as  the  property  appeared  to  be  of 
some  value,  and  the  shareholders  were  un- 
able to  agree  as  to  the  mode  of  sale,  the  sale 
could  be  more  advantageously  effected  under 
the  direction  of  the  Court. 

The  Court  will  not  direct  meetings  of 
creditors  or  eontributories  to  be  called  under 
section  91  of  the  Companies  Act,  1862, 
except  where  the  company  is  a  going  con^ 
cem. 

This  was  a  petition  for  winding  up  the 
above  company. 

The  company  was  incorporated  in 
April,  1870,  with  a  capital  of  2,000,000J., 
divided  into  200,000  shares  of  lOZ.  each. 
Its  principal  objects  were  to  purchase 
and  hold  all  the  lands  in  the  territory  of 
Arizona,  in  the  United  States  of  America, 
and  to  work  the  mines  thereunder.  The 
shareholders  consisted  of  a  small  body  of 
men  in  whose  names  all  the  shares,  except 
seven,  were  registered  as  fully  paid  up, 
although  no  money  was  ever  paid  in  re- 
spectofthem.  Two  hundred  fully  paid-up 
shares  were  transferred  gratuitously  to 
Lord  Claud  Hamilton,  Sir  John  Hay  and 
five  other  gentlemen  of  position  in  this 
country,  who  were  the  seven  directors  of 
the  company,  and  who  had  signed  the 
memorandum  of  association  for  one  share 
each,  but  none  of  these  seven  shares  were 
ever  paid  up.  It  was  stated  that  Lord 
C.  Hamilton  had  instructed  the  solicitor 
to  the  company  to  pay  the  10{.  on  his 
share,  but  there  was  no  evidence  of  the 
payment  having  been  made,  the  company 
having  neither  a  cash-book  nor  a  banker. 
The  company  had  in  reality  never  carried 
on  any  actual  business,  and  they  were 
unable  to  take  possession  of  their  land  in 
consequence  of  the  want  of  funds  and 
a  war  between  the  Indian  tribes  inhabit- 
ing  the  district. 
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It  being  necessary  under  an  Act  of 
Congress  of  the  United  States  that  the 
company,  in  order  to  secure  their  title, 
shonld  take  possession  before  the  1st  of 
May,  1874,  they  took  steps  in  December 
last  for  raising  the  necessary  fands  by 
entering  into  an  agreement  with  a  new 
company  called  the  Sonora  Company,  for 
the  sale  and  transfer  to  them  of  the 
property  of  the  Tnmacaoori  Company, 
and  a  deposit  was  paid  in  respect  of  the 
purchase  money. 

By  the  4th  clause  of  the  Articles  of 
Association  of  the  Tnmacacori  Company, 
it  was  declared  that  the  directors  of  that 
company  shonld  have  power  to  dispose  of 
"  all  or  any  part  of  the  company's  busi- 
ness or  property,  and  for  all  or  any  of 
the  said  purposes,  if  necessary,  to  establish 
any  new  company  or  companies,  and  to 
take,  hold  or  sell  shares  in  any  such  other 
company." 

Shortly  after  the  date  of  the  agree- 
ment with  the  Sonora  Company,  this 
winding-up  petition  was  presented  by 
Mr.  F.  W.  Eldredge,  the  holder  of  10,000 
paid-up  shares  in  the  Tumaoacori  Com- 
pany. 

On  the  20th  of  Januaiy  last  a  resola- 
tion  was  pa«sdd  by  the  company  for  a 
voluntary  winding-up,  but  without  any 
result. 

Mr.  Olasse  and  Mr.  Oraeknall,  for  the 
petitioner. — The  sale  to  the  Sonora  Com- 
pany can  be  more  advantageously  effected 
W  the  Court  under  section  95  of  the 
dompanies  Act,  1862.  The  other  side 
will  contend  that  the  sale  may  be  made 
in  a  voluntary  winding-up,  under  section 
161 ;  but  no  shareholder  in  the  Tnma- 
cacori Company  can  be  compelled  to  take 
shares  in  me  Sonora  Company  against 
bis  wish  ;  the  sale  to  the  latter  company 
is  not  binding  upon  dissenting  share- 
holders in  the  former — 

In  re  Ths  Bank  of  Hindustan,  China 
and  Japan  {Limited),  Higgs'  Gate, 
2  Hem.  4  M.  667  ; 
Clinch  V.  Financial  Corporation,  37 
Law  J.  Rep.  (h.s.)  Chanc.  281; 
s.  c.  (on  app.)  38  ibid.  1 ;  s.  c. 
Law  Rep.  4  Chanc.  App.  117 ; 
The  Imperial  Bank  of  China,  SfC,  v. 
The  Bank  of  Hinduetaai,  Sfc,  Law 
Rep.  6  Eq.  91. 


Besides,  the  voluntary  winding-up  haa 
turned  out  a  failure. 

The  company's  property  is  valoable, 
and  can  be  sold  for  money.  We  are  en- 
titled to  a  winding-up  order  and  to  have 
a  liquidator  appointed ;  the  fact  that  the 
property  is  in  a  foreign  country  makes  no 
difference.    They  al^  mentioned 

In    re   Imperial   Mercantile   Oredii 
Association,  41  Law  J.  Rep.  (n.s.) 
Chanc.  116 ;   s.  c.  Law  Rep.  12 
Eq.  504, 
as  to  the  inclination  of  the  Court  to  re- 
gard the  wishes  of  a  majority  of  share- 
holders. 

[Malins,  V.C,  mentioned 
In  re  Irrigation  Company  of  France, 
Fox's  Case,  40  Law  J.  Rep.  (h.s.) 
Chanc.  433;   s.  c.   Law  Rep.    6 
Chanc.  App.  176, 
in  which  the  Court  declined  to  make  a 
compulsory  winding-up  order  on  the  ap- 
plication of  a  paid-up  shareholder,  where 
resolutions  had  been  passed  for  a  volun- 
tary winding-up.] 

Mr.  Higgins  and  Mr.  Chester,  for  a 
holder  of  55,000  paid  up  shares,  supported 
the  petition. 

Mr.  Cotton  and  Mr.  W.  Barber,  Mr.  J. 
Pearson  and  Mr.  Latham,  for  holders  of 
1 33,000  paid  up  shares,  contra. — ^Nothing 
can  be  gained  by  a  winding-up  order, 
inasmuch  as  there  are  no  contributoriea 
beyond  the  directors  holding  one  share 
each,  and  no  creditors,  and  the  sale  to 
the  Sonora  Company  can  just  as  well  be 
effected  without  the  intervention  of  the 
Court.  At  all  events,  let  the  Court  first 
consult  the  wishes  of  the  shareholders, 
under  section  91  of  the  Companies  Act, 
1862,  by  directing  a  meeting  to  be  called, 
as  in 

In    re     Brighton    Motd    Company, 

37  Law  J.  Rep.  (m.b.)  Chanc.  915 ; 
8.  c.  Law  Rep.  6  Eq.  339 ; 

and 

In  re  The  Joint  Stock  Coal  Company, 

38  Law  J.  Rep.  (h.s.)  Chanc.  429 ; 
s.  c.  Law  Rep.  8  Eq.  146. 

The  majority  of  the  shareholders  are  op- 
posed to  this  application,  which  must  ful 
because  resolutions  for  a  voluntary  wind- 
ing up  have  been  duly  passed — 

In  re    Langley  MM  Steel  and  Iron 
Works  Company,  40  Law  J.  Rep. 
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(m.8.)  Chanc.  313 ;  a.  c.  Law  Bep. 
12  Eq.  26. 
The  Oomp&nies  Act,  1862,  has  no  refer- 
ence to  Buch  a  case  as  this.  The  92nd 
and  foUowing  sections,  providing  for  the 
iq>pointiment  of  official  liquidators,  Bhew 
that  iho  Act  contemplates  dealing  with 
ppopertjT  of  snbstaniiud  value.  A  wind- 
ing-up ordw  would  be  nngatoiy  here. 
If  it  were  made,  a  liquidator  would  have 
to  be  appointed,  and  oat  of  what  fund 
would  he  be  paid,  there  being  no  con. 
tribatoriesP  The  sale  to  the  Sonoia 
Company  can  be  made  hy  the  directors 
nnder  tne  4th  clause  of  the  Articles  of 
Association. 

[Mauhs,  V.C.,  mentioned 
The  Prineesa  of  Beuss  v.  Bos  and 
The  International  Land  Oompany 
(^Limited),  39  Law  J.  Bep.  (n.s.) 
Chano.  737;  s.  c.  Law  Bep.  5 
Chanc.  App.  363 ;  s.  c.  (H.L.)  40 
Iaw  J.  Bro.  (n.s.)  Chanc.  656; 
s.  c.  Law  Bep.  S  E.  &  Ir.  App. 
176.] 
Mr.  Okuse  in  reply. 

MJlUNS,  V.C, — This  is  a  very  peculiar 
case,  and,  as  for  as  I  know,  it  is  a  case 
without  precedent.  One  of  the  pe- 
coliarities  of  this  oompany,  with  its 
enormous  capital  of  two  miUions,  is  that 
ereiy  share  has  been  issued ;  bat  a  still 
more  extraordinary  foot  of  the  case  is,  that 
every  share  has  been  issued  without 
the  company  receiving  a  single  shilling 
from  anyone  of  the  shareholders,  ana 
although  the  company  has  been  in  ex- 
istence now  close  npon  four  years,  it  never 
has,  as  -a  company,  received  or  paid  a 
single  shilling.  It  is  also  not  only  a  sin- 
grolar,  but  I  must  say  a  discreditable  cir. 
ofunstance  that  the  curectors  of  this  com- 
pany, althoagh  they  ure  gentlemen  of 
pomtion  in  society,  each  subscribed  the 
memorandum  of  association  for  one  share 
only,  rendering  themselves  liable  for  lOJ,, 
and  102,  only,  and  at  the  same  time  re- 
oeived  a  gratuity  of  200  shares  folly  paid 
np.  Another  singular  drcamstance  is 
that  evervbody  has  received  his  shares 
grataitonsly.  Two  hundred  thousand 
shares  have  been  issued,  and  not  a  penny 
paid,  for  it  is  admitted  on  both  sides  that 
this  company  has  never  had  a  cash  book, 


that  it  has  not  a  banker's  book  and,  as 
far  as  I  have  heard,  it  has  not  a  debt 
properly  worthy  the  name  of  debt.   There- 
fore  here  I  have  a  company  in  which,  if  I 
make  an  order  to  wind  up  there  can  be  no 
list  of  contribntories,  for  there  is  nobody 
liable  to  contribute  a  penny,  and  there 
can  be  no  creditors,  for  it  is  admitted 
there  are  none.   What  am  I  to  do  in  such 
a  state  of  things  P     It  is  perfectly  clear 
that  the  object  of  the  Winding-up  Acts  is 
to    settle    the  rights  of   contributories, 
creditors,  and  everybody  interested  in  the 
company.   In  this  case  there  is  no  money 
to  teke  possession  of.    If  I  make  the 
winding-up  order,  there  must  be  an  official 
liquidator,   because  winding  np  without 
the  aid  of  on  official  liquidator  is,  in  my 
opinion,  entirely   out    of   the   question. 
Where  am  I    to    find    money    to    pay 
him  ?    There  is  not  a  shareholder,  except 
these    seven  gentlemen   who  are  liable 
to  be  put  on  the  list  of  contributories 
for  102.  each.     All  I  can  get  is   602.   as- 
suming that  one  of    them.  Lord  Claud 
Hamilton,  has  paid  his  102.,  though  that 
payment,  I  must  say,  is  a  very  equivocal 
one.     So  that  here  is  a  company  which 
has  been  going  on  for  four  years,  and  np 
to  the  present  time,  looking  at  it  in  the 
most  favourable    war,  it   nas  received 
only   102.     I  am  much  inclined  to  think 
that,  under  such  circumstances,  persons 
who  get   into    such  concerns  as    these 
ought  to   be  left   to    get  out  of   them 
as    best    they    can;    for    it    is    hardly 
worthy  the  consideration  of  a  Court  to 
aid  them,  or  to  do  anything  for  them 
whatever ;  and  it  has  been  the  impression 
on  my  mind  daring  a  considerable  part 
of  the  argument  that  that  is  the  proper 
coarse  to  take.     But  I  must  take  the 
Act  as  I  find  it.    In  the  case  of  The  In- 
temaiwnai  Land  Company  (The  Princeu 
of  Beuts  T,  Bos)  (M  «upra),  which  was 
a  company  witii   on    enormous  capital, 
and  which  was  formed  for  the  purpose  of 
purchasing  and  selling  land  in  Ansbria'— 
in  this  conntiy  it  had  an  office,  and  in 
that  office  it  was  proved  there  was  « 
chair,  a  table,  and,  I  believe,  a  small 
desk,  but  nothing  else — I    thought,   as 
there  was    nothing  to   be    got  in  this 
country,  and  whatever  could  be  got  conlJ 
only  be  got  by  selling  land  in  Austria, 
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that  that  was  not  a  company  within  the 
meaning  of  the  Act  which  was  proper  to 
bo  wound  up  in  this  country,  because  I 
felt  satisfied  that  no  good  could  come  of 
it.  I  accordingly  refused  to  make  the 
order.  From  me  the  case  went  to  Lord 
Justice  Oiffard,  sitting  alone,  who  made 
the  order  to  wind  up.  From  him  it  went 
to  the  House  of  Lords,  who  affirmed  his 
decision.  Therefore,  according  to  that,  I 
was  wrong  in  my  condnsion  in  not 
making  an  order  to  wind  up  that  company. 
That  was  a  company  which  I  was  satisfied 
could  do  nothing,  and  I  believe  the  result 
has  proved  that  my  opinion  was  the 
correct  one ;  for  the  company  has  been 
in  my  chambers  for  four  years,  and  I 
believe  nothing  has  been  done  except 
getting  in  some  small  assets,  out  of  which 
I  have  been  able  to  remunerate  the 
ofiicial  liquidators  up  to  a  certain  time. 
However,  as  I  understand,  the  decision 
of  the  House  of  Lords  goes  to  this  extent, 
that  wherever  there  is  a  registered  com. 
pany  under  this  Act,  there  is  the  right  to 
a  winding-up  order. 

Now  if  this  had  been  a  creditor  peti- 
tioning (and  I  have  already  shewn  there 
cannot  be  such  a  person  here,  for  there  is 
no  creditor),  considering  that  the  case  is 
one  falling  strictly  and  literally  within 
the  subdivision  of  section  79,  which  pro- 
vides that  the  winding-up  order  may  be 
made  whenever  the  company  does  not 
commence  its  business  within  a  year  from 
its  incorporation,  or  suspends  its  busi- 
ness, it  is  pretty  dear  there  would  be  the 
right  to  make  the  order  to  wind  np,  but 
then  the  order  to  wind  up  may  be  made 
on  the  application  of  a  contributory  as 
well  as  a  creditor.  Then,  what  is  to  be 
done  in  this  case  P  If  I  do  not  make  an 
order  to  wind  up,  what  is  to  become  of 
this  property,  because  both  sides  agree 
that  there  is  property  here  of  value  P  If 
one  side  had  told  me  that  there  was 
nothing  worth  winding  up,  and  the  other 
side  had  told  me  that  there  was,  I  should 
have  felt  some  difficult  in  making  np  my 
mind.  I  have  no  difficulty  of  that  kind 
here,  because  both  parties  tell  me  that 
there  is  property  of  valne ;  that  although 
they  have  not  worked  it  somebody  may 
be  willing  to  work  it,  and  it  may  be  sold 
for  money.    If  I  reihun  from  making  an 


order,  how  is  the  question  to  be  settled? 
It  has  been  argued  that,  under  the  4rth 
clause  of  the  Articles  of  Association,  the 
directors  of  this  company  have  the  power 
of  disposing  of  the  company's  business 
or  property,  and,  ifnecessaiy,  of  establish- 
ing a  new  company,  and  taking  shares  in 
such  new  company.  I  am  of  opinion 
that  that  clause  does  not  apply  to  the 
existing  state  of  things  at  all,  but  merely 
has  reference  to  amalgamation  with  other 
companies,  or  something  of  that  sort, 
while  the  company  is  a  going  company, 
and  not  in  the  case  of  a  windmg-up. 

The  difficulty  being  that  wluch  I  have 
stated,  what  are  the  views  of  the  different 
parties  P  My  making  any  order  has  been 
strenuously  opposed,  but  the  very  parties 
who  oppose  now  any  order  being  made 
to  wind  np  the  compai^  compuIsorUy, 
had,  so  recently  as  the  20th  of  January 
last^  made  up  their  minds  to  submit  a 
resolution  to  a  meeting  of  the  company 
to  wind  it  np  voluntarily.  What  do  they 
say  by  their  affidavit  P  They  do  not  say 
that  it  cannot  be  wound  np  volnntanly, 
and  if  it  can  be  wound  up  voluntarily  of 
course  it  can  be  wound  up  compnlsorfly. 
Their  view,  when  they  went  to  that 
meeting,  was  to  wind  up,  and,  if  so,  why 
have  they  now  changed  their  views  so 
much  P  They  say  it  is  not  a  desirable 
thing  to  wind  up  the  oompaOT,  and  that 
I  should  call  a  meeting.  I  have  the 
power  to  call  a  meeting ;  but  suppose  I 
do,  I  see  very  plainly  thait  one  side  has 
the  command  of  133,000  shares,  and  that 
the  other  side,  who  are  for  the  winding- 
up,  has  the  command  of  65,000  shares. 
What  would  be  the  utility  of  my  calling  a 
meeting  when  those  having  tne  133,000 
shares  would  be  sure  to  cany  everything 
their  own  way?  It  would  be  a  mere 
delusion  to  oidl  a  meeting.  It  is  very 
true  that  in  the  oase  of  The  Brighton 
Hold  Oompany  (vibi  supra),  I  did  call 
a  meeting,  as  I  did  in  the  oase  of 
another  company  which  has  been  referred 
to ;  but  those  were  companies  which  were 
actually  canying  on  business,  and  where 
I  had  a  doubt  as  to  whether  it  was  an 
expedient  thing  to  wind  up.  I  therefore 
gave  them  an  opportunity  of  seeing 
whether  it  was  advantageous  that  they 
should  be  continued  or  not.    Bat  to  oaU 
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a  meeting  here,  which  cannot  hy  any 
possibiliiy  determine  whether  it  is  ad- 
TantageoQS  to  carry  on  the  business  or 
not,  ia  out  of  the  question.  The  only 
qnestion  ia  how  to  dispose  of  the  property. 
It  ia  said  the  company  have  entered 
into  an  arrangement  by  which  another 
company  ia  to  be  formed,  and  by  which 
they  are  to  get  certain  benefits ;  a  certain 
number  of  ordinary  shares  are  to  be 
created,  and  a  certain  number  of  prefer, 
enoe  shares.  It  is  perfectly  dear,  whether 
they  are  ordinary  shares  or  preference 
■hajes,  the  shareholders  of  this  company 
cannot  be  obliged  to  go  into  the  new 
concern ;  and,  therefore,  I  am  clearly  of 
opinion  that  any  efforts  to  be  made  to  dis- 
pose  of  the  property  of  this  company  with- 
out the  aidof  thiaCionrt  must  be  futile,  and 
most  end  in  nothing.  Now  then,  under  all 
these  circumstances,  although  I  feel  great 
difficulty  as  to  what  is  to  be  done,  and 
what  course  the  company  may  take, 
and  although  I  am  strongly  impressed 
with  the  propriety,  if  I  were  at  liberty  to 
do  BO,  of  leaving  them  to  settle  their  own 
affairs  and  to  sell  their  own  property,  for 
which  they  have  not  paid  a  penny,  in  the 
best  way  they  can ;  yet  seeing  that  the 
company  is  registered,  and  that  there  is 
property  to  be  disposed  of,  I  think,  upon 
the  whole,  I  cannot  refrain  from  making 
an  order  to  wind  up  this  company  com- 
pulsorily,  though  whether  I  shall  be  able  to 
carry  that  order  out,  is  another  question. 
First  of  all,  I  make  an  order  oonipulsorily 
to  wind  up.  That  order  will  be  taken  in, 
and  the  first  thing  after  that  will  be  to 
appoint  a  liquidator.  Mr.  Olasse  seems 
confident  that  I  shall  find  no  difficulty  in 
finding  a  liquidator  who  will  be  willing 
to  take  the  office,  and  who  will  run  the 
risk  of  gettang  paid  as  best  he  can. 
If  I  cannot  find  a  liquidator,  it  may  then 
be  necessary  to  stay  the  order,  and  to 
take  some  other  steps ;  but,  in  the  mean- 
while, as  both  parties  agree  that  there  is 
property  of  value,  I  hope  some  one  will  be 
found  to  undertake  the  office,  and  under 
the  orders  of  this  Court  (I  think  it  wUl 
be  for  the  benefit  of  all  parties,  as  well  for 
the  benefit  of  those  who  support  as  for 
those  who  oppose  this  petition)  the  pro- 
perty can  be  disposed  of  to  some  other 
company  or  in  some  other  way ;  and  I 


am  perfectly  satisfied  that,  if  sold  at  all, 
it  can  be  sold  to  much  greater  advantage 
by  the  official  liquidator  under  the  orders 
of  this  Court  than  it  can  ever  be  by  a 
body  like  this,  where  every  proposal 
which  is  made  by  the  one  party  is  sure  to 
be  opposed  by  uie  other.  Therefore,  on 
all  these  grounds,  not  doubting  for  a 
moment  that  there  are  considerable  diffi- 
culties in  the  way  of  the  case  as  I  have 
pointed  out,  I  am  of  opinion  that  the 
proper  course  is  to  make  an  order  to  wind 
up  compulsorily  as  asked. 


Solicitors— Mr.  W.  T.  ManninK,  for  petitioner; 
Messrs.  Oedge,  Eirby  &  Millett,  and  Mr.  F. 

Heritage,  for  shareholders. 


CLABK     V.    THK     SCHOOL 
BOARD  FOB  LONDON. 


[IN  THE  FULL  COURT  OF  APPEAL.] 

Selbobnb,  L.C. 

Jakss,  L.J. 

Mbllish,  L.J. 

1874. 

Jan.  14^  15. 

Elementary  Edtusation  Act,  1870  (33  ^ 
34  Vict.  c.  75),  M.  19,  20— Buildings  hy 
School  Board — Lands  itywiously  affected 
— Purchase  or  Compensation — Injimctum. 

The  sections  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  relating  to  the  pW' 
chase  of  lands,  are  incorporated  m  the 
Elementary  Education  Act,  1870,  for  aU 
purposes,  and  their  application  is  not  con- 
fined to  cases  where  the  relation  of  vendor 
and  purchaser  exists.  Therefore  theremedy  of 
a  person  whose  lands  are  injuriously  affected 
by  the  works  of  tlie  School  Board,  hut  no  part 
of  whose  land  is  taken,  is  hy  proceeding 
for  compensation  under  section  G8  of  the 
Lands  Clauses  Act,  and  not  hy  biU  for  an 
injunction. 

Macey  v.  The  Metropolitan  Board  of 
Works  (33  Law  J.  Bep.  (n.s.)  Chanc. 
377)  aj^troved  of  and  followed. 

By  the  Elementary  Education  Act, 
1870  (33  &  84  Vict.  c.  75),  it  is  enacted 
(sec.  18)  that  "the  School  Board  shall 
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maintain  and  keep  e£Bcient  every  school 
provided  by  such  Board,  and  shall,  from 
time  to  time,  provide  such  additional 
school  accommodation  as  is  in  their  opi- 
nion necessary,  in  order  to  supply  a  suffi- 
cient amount  of  public  school  accommo- 
dation for  their  district." 

By  sec.  19,  "  every  School  Board,  for 
the  purpose  of  providing  sufficient  public 
school  accommodation  for  their  district, 
whether  in  obedience  to  any  requisition 
or  not,  may  provide,  by  building  or  other- 
wise school  houses,  properly  fitted  up, 
and  improve,  enlarge  and  fit  up  any 
school  house  provided  by  them,  and  sup- 
ply school  apparatus  and  everything 
necessary  for  the  efficiency  of  the  schools 
■provided  by  them,  and  purchase  and  take 
on  lease  any  land,  and  any  right  over 
land,  or  may  exercise  any  of  such  powers  ;*  * 
and  (sec.  20)  "  with  respect  to  the  pur- 
chase of  land  by  School  Boards  for  the 
purposes  of  this  Act,  the  following  provi- 
sions shall  have  effect,  that  is  to  say,  first, 
the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  Acts  amending  the  same, 
shall  be  incorporated  with  this  Act,  ex- 
cept the  provisions  relating  to  access  to 
the  Special  Act ;  and  in  construing  those 
Acts  for  the  purposes  of  this  section,  the 
Special  Act  shall  be  construed  to  mean 
this  Act,  and  the  promoters  of  the  nnder- 
taking  shall  be  construed  to  mean  the 
School  Board,  and  land  shall  be  con- 
strued to  include  any  right  over  land." 

Acting  under  the  powers  conferred 
npon  them  by  this  Act,  the  School  Board 
for  London  had  taken  land  to  the  north 
of  Winchester  Court,  Pentonville,  in 
which  court  were  some  houses  of  which 
the  plain  ti£r  was  lessee  for  an  unexpired 
term  of  twelve  years,  and  in  May,  1873, 
they  commenced  building  on  the  land  so 
taken  a  school  house,  part  of  the  wall  of 
which  was  within  four  feet  of  the  plain- 
tiff's houses.  The  plaintiff  thereupon 
filed  his  bill  to  restrain  the  Board  from 
building  so  as  to  interfere  with  his  ancient 
lights. 

Vice- Chancellor  Malins  granted  an  in- 
terlocutory injunction,  and  the  defend- 
ants appealed.  Upon  the  appeal  it  was 
arranged  that  the  cause  should  be  heard 
before  the  full  Court  upon  motion  for  a 
decree.    Before  the  hearing  the  School 


Board  purchased  the  plaintiff's  interest 
under  their  compulsory  powers,  and  the 
only  question,  therefore,  now  remaining 
wa»,  as  to  the  costs,  which  depended 
npon  the  question  whether  the  plaintifiT 
was  originally  right  in  filing  the  bill. 

Mr.  Glasse  and  Ifr.  F.  A.  Letein,  for  the 
plaintiff. — The  right  to  light  and  air  is  a 
right  over  land  within  the  meaning  of 
the  first  clause  of  the  18th  section,  and 
the  defendants  were  bound  to  give  as 
notice  of  their  intention  to  purchase  it, 
and  to  proceed  under  the  olanses  in  the 
Lands  Clauses  Act  relating  to  the  pnr« 
chase  of  land  before  they  take  it,  and  if 
they  fail  to  do  so,  they  must  be  restrained. 
The  68th  section  of  the  Lands  Clauses  Act 
providing  for  the  mode  in  which  compensa- 
tion is  to  be  settled  in  respect  of  lands  in- 
juriously affected  does  not  applv,  for  the 
20th  section  of  the  Elementary  Education 
Act  only  incorporates  that  Act  with  respect 
to  the  purchase  of  land,  and  the  School 
Board  have  purchased  nothing  from  the 
plaintiff.  The  Act  of  Parliament  does 
not  exempt  the  Board  from  liability  in 
respect  of  any  interference  with  onr 
lights  which  they  may  cause  by  building 
under  their  powers — 

WelU  V.  Ody,  1  Mee.  A  W.  452 ;  s.  o. 

5  Law  J.  Rep.  (n.s.)  Exoh.  199 ; 
Dateson  v.  Paver,  5  Hare,  415  ;  s.  c. 

16  Law  J.  Rep.  (n.s.)  Ghano.  274. 
Mr.  Cotton  and  Mr.  Speed,  for  the  de- 
fendants, contended  that  the  plaintiff's 
proper  remedy  was  by  compensation 
nnder  the  68th  section  of  the  Lands 
Clauses  Act.  It  was  one  of  the  clanses 
relating  to  the  purchase  of  lands,  and 
was  therefore  incorporated  in  the  Ele- 
mentary Education  Act.  It  was  not  ne- 
cessary that  the  relation  of  vendor  and 
purchaser  should  exist,  in  order  to  make 
the  section  applicable. 

The  following  cases  were  referred  to 
in  the  course  of  the  argument — 

Macey  y.  The  Metropolitan  Board  of 

Works  (tibi  supra) ; 
The  Queen  v.  The  Vesiiry  of  8t.  Luke's, 

Gheltea,  40  Law  J.  Rep.   (n.s.) 

Q.B.  305,  affirmed  41  ib.  81;  s.  a 

Law  Rep.  7  Q.B.  148; 
Oalloway  v.  The  Mayor,^., ofTxmdon, 

2  De  Gex,  J.  &  S.  213 ; 
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BroadberU  v.  The  Imperial  Gas  Com- 
pany, 7  De  Gex,  M.  &  G.  436 ; 

HuHon  Y.  The  London  and  South 
Western  BaUway  Company,  7  Hare, 
259 ;  B.  c.  18  Law  J.  Rep.  (n.s.) 
Chanc.  345 ; 

Lister  v.  Lobley,   7  Ad.  &  E.  124 ; 
B.  0.  6  Law  J.  Hep.  (n.s.)  K.B. 
200. 
Mr.  F.  A.  Lewin  replied. 

Thk  Lokd  Cbancellob. — ^The  question 
which  has  been  argaed  here  is  one  of 
dome  importance,  and  therefore  we  think 
it  right  to  express  onr  opinion  upon  it. 

It  seems  to  mo  that  the  Legislature, 
in  authorising  the  School  Board  for  im- 
portant public  purposes  to  exercise  these 
large  powers,  subject  to  the  supervision 
and  authority  of  the  Department  of  the 
Privy  Council  for  Education,  meant  to 
give  (hem  a  discretion  suitable  to  the 
nature  and  importance  of  the  duties  to 
be  discharged  by  them.  The  discharge 
of  those  duties  required  that  the  persons 
entrusted  with  them  should  provide  what 
in  their  honest  judgment  was  the  proper 
suitable  accommodation  for  the  instruc- 
tion of  the  children  to  be  educated  in  the 
bnildings  to  be  erected  upon  the  land  ac- 
quired by  them.  And  it  appears  to  me 
reasonable  to  suppose  that  when  com- 
pulsory powers  to  take  land  for  these 
public  purposes  are  given,  the  matter  is 
not  absolutely  left  to  their  discretion, 
because  if  they  do  not  provide  what  a 
higherauthority considers  sufficient  school 
accommodation,  they  can  be  required  to 
pro>vide  more. 

I  cuinot  but  think  that  it  was  intended 
that  the  School  Board  should  have  the 
full  benefit  of  all  the  provisions  connected 
with  the  compulsory  clauses  in  the  Lands 
CImuob  Consolidation  Act,  to  enable  them, 
acting  bona  fide,  according  to  their  judg- 
ment and  discretion,  to  erect  such  build- 
ings, on  such  a  space  of  ground,  of  such 
magnitude,  and  so  situated  on  lands  ac- 
quired by  them,  as  they  might  think 
proper  for  the  pubhc  purposes  with  which 
(hey  have  been  charged.  '  And,  as  it  ap- 
pears to  me,  that  view  is  confirmed  not 
only  by  the  general  provisions  of  the 
Act,  and  by  the  particular  provisions  of 
sec.  19,  bat  also  vety  much  by  the  ex- 


press words  which  are  found  in  sec.  19, 
and  are  repeated  in  sec.  20.  It  is  enacted 
by  sec.  19  that,  for  the  purposes  of  the 
building  so  to  bo  erected  by  them,  they 
should  have  power  to  purchase,  not  only 
the  land,  but  any  right  over  land.  And 
in  sec.  20  it  is  said  that  in  construing 
the  incorporated  Acts,  the  word  "  land  " 
shall  bo  construed  to  include  "  any  right 
over  land." 

These  are  very  large  powers,  and  ac- 
cordingly they  appear  to  me  to  shew  that 
the  intention  of  the  Legislature  was  to 
give  the  land  which  is  required  to  the 
School  Board  absolutely  free  of  any  jue 
teriii,  which  would  control  their  dommion 
over  it  for  the  purpose  of  the  duty  which 
they  have  to  discharge.  The  right  as 
against  a  man's  neighbour  which  he  ac- 
quires by  reason  of  the  possession  of 
ancient  lights  is,  on  the  part  of  that 
neighbour,  strictly  within  the  nature  of 
the  "  servitude  "  known  to  the  Boman 
law  and  to  the  Civil  law.  That  term 
expresses  a  positive  liability,  and  the 
corresponding  right  cannot  be  acquired 
by  prescription  against  a  neighbour  with, 
out  twenty  years'  user.  It  is,  therefore, 
strictly  within  the  meaning  of  those 
words,  "a  right  over  land,"  and  is  just 
like  a  right  to  a  water  course,  or  a  right  of 
way  over  land — it  is  a  right  over  the  land 
whether  exercised  upon  the  surfitce  or 
under  the  surface. 

It  seems  to  me  that  this  is  about  the 
largest  expression  that  could  have  been 
used,  if  the  object^  of  the  Legislature 
was  that  the  land  was  to  be  absolutely 
acquired  for  the  public  service.  If  so, 
of  course  such  a  right,  if  interfered  with, 
must  be  the  subject  of  compensation 
under  the  Act,  and  the  sole  question  is 
as  to  the  mode  under  which  that  com- 
pensation is  to  be  given,  whether  the 
introduction  of  these  words,  "  any  right 
over  land,"  makes  it  necessary  to  pur- 
chase any  right  over  land  where  there  is 
an  interference  with  any  servitude  of  this 
description,  or  whether  the  compensation 
is  to  be  obtained  under  those  provisions 
of  the  Lands  Clauses  Act  which  deal 
with  persons  whose  lands  are  not  taken 
but  are  injuriously  affected  P 

In  my  opinion  the  sound  view  is  that 
the  application,  according  to  the  nature 
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of  the  sabject  matter,  of  the  different 
compensation  claases  of  tLe  Lands  Claases 
Act,  is  not  meant  to  be  altered  bj  the  de- 
finition in  the  Special  Act,  that  in  the 
word  "land"   is  included   "any  right 
over  land,"  or  by  the  express  enactment 
that  the  compulsory  powers  are  to  ex- 
tend to  rights  over  land.    The  general 
Act  contains  a  scheme  of  provisions  ap- 
plicable to  working  out    the  right   to 
compensation,  and  that  scheme  of  pro- 
visions varies  according  to  the  nature  of 
the  sabject  matter.     In  some  claases  re- 
latij^  to  the  purchase  of  land  it  is  pro- 
vided that  when  land  is  to  be  taken  notice 
is  to  be  given,  and  if  that  notice  is  given 
then  there  is  a  right  to  enter  npon  the 
land,  and  no  injunction  may  be  granted  ; 
but  if  an  attempt  is  made  to  enter  with- 
out notice,  and  without  taking  the  proper 
steps,  then  an  injunction  may  be  granted. 
The  interference  with  ancient  lighte  is 
not  a  thing  which  is  capable  of  being 
• "  entered  upon."     The  word  "  entering  " 
is  inapplicable  to  it,  and  therefore  such  a 
clause  as  the  85th  section  of  the  Lands 
Glauses  Act  is  inapplicable  to  the  case. 
But  there  are  other  cases  mentioned  in 
the  Act   in  which  compensation  is    to 
be  made,  such  as  the  case  in  which  no 
agreement  has  been  arrived  at,  though 
an  injurious  act  is  proposed  to  be  done 
upon  lands  not  taken.     These  provisions 
as  to  compensation  seem  to  be  applicable 
to  a  case  of  this  kind,  and  the  more  so 
because    in    many  of  such  cases   until 
the  thing  is  done  it  cannot  be  known 
whether  the  land  will  be  injuriously  af- 
fected so  as  to  be  the  subject  of  compen- 
sation  or  not.     I  am  very  glad  to  find 
that  in  coming  to  this  conclusion  we  are 
not  without  authority.       The    case    of 
Macey  v.  The  Metropolitan  Board  of  Works 
(vbi  supra)  seems  in  that  respect  on  all 
fours  with  the  present  case.     There  the 
Thames  Embankment  Act,  by  a  defini- 
tion clause  similar  to  that  which  we  have 
to  construe  here,   says   that   the  word 
"  lands "  is  to  be  construed  to  include 
easements,  interests,  rights  and  privileges 
over  land.    In  the  execution  of  the  works 
the  Metropolitan  Board  of  Works  pro- 
ceeded to  fill  up  the  river  in  front  of  the 
Elaintiff's  wharf,  and  it  was  found  that 
e  wocdd  lose  a  veiy  valuable  right  which 


he  possessed  over  land  in  front  of  his 
wharf.  He  insisted  that  they  should 
have  given  the  notice  of  their  intention 
by  purchase,  to  acquire  his  easement. 
But  it  was  held  that  he  was  wrong,  and 
that  their  right  to  enter  and  execute  the 
works  was  not  in  abeyance  till  they  had 
done  the  act,  and  that  the  natore  of  his 
right  was  such  that  the  proper  compen* 
sation  clauses  applicable  to  it  were  ttiose 
which  related  to  persons  whose  lands 
were  injuriously  affected,  and  not  those 
which  related  to  persons  whose  lands 
were  purchased  under  what  we  may  call 
the  purchase  clauses.  That  ia  an  autho- 
rity which  appears  to  be  consistent  with 
common  sense,  and  from  which,  for  my 
part,  I  do  not  differ. 

That  of  course  disposes  of  the  right  of 
the  plaintiff  (if  this  case  had  been  brought 
to  a  hearing  without  the  intervention  of 
an  Act  of  Parliament  altering  the  posi- 
tion of  the  parties)  to  maintein  the  in- 
junction he  has  obtained,  and  to  obtain  a 
decree.  But  it  seems  to  us,  looking  at 
everything  that  has  passed,  and  at  the 
fact  that  this  is  an  important  general 
question,  the  decision  of  which  to  some 
extent  will  affect  other  cases,  and  look- 
ing at  the  fact  that  there  is  something 
special  in  the  general  form  of  this  Act^ 
and  in  the  clauses  which  we  have  to  con- 
strue, I  think  we  shall  not  be  doing  wrong 
in  dismissing  the  bill  without  coste. 

Mellish,  L.J. — I  am  entirely  of  the 
same  opinion.  Daring  the  argument  I 
for  some  time  thought  it  doubtful  whether, 
according  to  the  tine  construction  of  the 
Act,  the  meaning  was  not  that  the  School 
Board  were  to  purchase  all  such  land  as 
would  enable  them  to  build  their  school 
without  interfering  with  the  rights  of 
any  third  persons,  and  that  it  was  there- 
fore merely  a  question  of  the  sum  which 
they  were  to  pay  for  the  land.  But  I  am 
satisfied  that  there  is  no  ground  for  that. 
I  think  that  they  are  only  required,  and 
indeed  authorised,  to  purchase  that  quan- 
tity of  land  which  they  want  for  the  pur- 
pose of  building  the  school  house,  in- 
cluding, of  course,  the  teacher's  dwelling- 
house,  playground,  offices  and  premises 
required. 

It  would  have  been  rather  an  extraor- 
dinary  thing,  oonaideriog  that  the  site 
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and  school  are  to  be  paid  for  by  the  rate* 
payers,  if  Parliament  had  made  it  neces- 
aary  that  a  larger  quantity  of  land  should 
be  purchased  than  was  really  necessary 
for  the  purpose  for  which  it  was  recjtiired. 
I  think,  therefore,  that  they  were  not 
aathorised,  and  had  no  compulsory  power, 
properly  speaking,  to  purchase  any  land 
except  that  land  which  might  really  be 
required  for  the  purposes  of  their  new 
building.  That  seems  to  be  made  clear 
by  those  words  which  were  pressed  so 
much  upon  us,  namely,  "  any  right  over 
land;"  because,  what  the  19th  section 
says  is,  in  effect^  if  the  Board  want  to 
erect  a  school,  they  may  purchase  land ; 
and  then,  in  order  that  they  may  be  per- 
fectly unfettered  in  building  the  school, 
they  may  purchase  any  right  which  any 
third  person  has  over  that  land.  In  other 
words,  if  the  man  who  owns  the  land 
win  not  sell  it,  or  the  man  who  owns  the 
right  over  it  will  not  sell  that  right,  then, 
in  order  to  enable  the  Board  to  pro- 
ceed, the  next  section  gives  compulsory 
power,  and  incorporates  the  various  clauses 
of  the  Lands  Clauses  Consolidation  Act, 
amd  says  that  the  right  shall  include 
any  right  over  land.  I  cannot  help  think- 
ing that  they  can  take  under  the  com- 
piHsory  powers,  not  only  the  land  itself, 
but  any  right  over  land,  that  is,  any  ease- 
ment whidi  any  third  person  has ;  and, 
if  it  is  necessary,  then  they  are  to  acquire 
that  right  for  the  purpose  of  building 
the  school.  There  is  merely  a  difference 
in  the  forms  that  are  to  be  adopted  for 
the  purpose  of  getting  compensation,  and 
by  uie  terms  of  the  Lands  Clauses  Act, 
1845,  this  is  to  be  treated  as  land  which 
has  been  injuriously  affected. 
Jauzs,  L.J.,  cononired. 

Bin  diammed  without  cosh. 


Solidton  —  Hesan.  Lewin  Sc  Son,  for  plaintiff; 
MeasTB.  G«dge,  Kiiby  &  Millett,  for  the  School 
Boud. 


Jessgl,  M.B. 

1874. 
Jan.  17,  26. 


'In  re  the  Tahiti  cottok 

AMD    COFFES  FLANTATIOM 
OOMPAKT  (limited). 

Ex  parte  saboent.' 


Nbw  Sebiss,  43.— Chamc. 


Companies  Ad,  1862,  s.  SB-^urisdiclion 
— Equitable  B/ight  to  be  registered  as  Share- 
holder —  Specific  Performance  —  BlanJe 
Transfer — Pledge  of  Shares  —  Power  of 
Pledgee. 

The  Court  has  no  jurisdiction  under  the 
S5th  section  of  the  Companies  Act  of  1S62, 
to  grant  specific  petfortnance  of  an  agree- 
ment to  transfer  shares  or  to  er^orce  against 
the  company  an  equitable  claim  to  be  regis- 
tered as  a  shareholder,  but  where  an  appli- 
cant has  a  legal  title,  the  Court  wiU  compel 
the  company  to  enter  his  name  on  the  regis- 
ter, although  his  title  is  disputed  by  the 
person  registered  as  holder.  In  such  case 
the  Court  has  no  jurisdiction  to  make  such 
person  disputing  the  title  pay  the  costs  of 
the  summons  rendered  necessary  by  his 
opposition. 

The  pledgee  of  shares  with  transfers  ex- 
ecuted by  the  pledgor  with  the  date  and 
name  of  transferee  in  blank  has,  and  also 
his  transferee  has,  implied  power  to  fill  up 
the  blanks.  Such  transfers,  although  ex- 
ecuted as  deeds  by  the  original  pledgor, 
wiU  not  operate  as-  deeds,  and  if  the  regu- 
lations of  the  company  require  a  deed  unU 
only  confer  an  equitable  interest  and  operate 
as  contracts  to  transfer,  but  when  tlte  or* 
tides  of  association  did  not  require  a  deed 
and  the  blanks  had  been  fiUed  up  by  the 
transferee  of  the  pledgor : — Held,  that  they 
operated  as  valid  transfers  and  conferred  on 
him  a  right  to  be  registered  as  a  shareholder 
which  the  Court  would  enforce  on  summons 
under  tlia  35<h  section. 

This  was  an  application  by  snmmons 
made  by  T.  Sargent  under  the  85th  sec- 
tion of  the  Companies  Act  of  1862, 
against 'the  company  and  Joseph  Fr^to 
have  the  register  of  shareholders  of  the 
Tahiti  Cotton  and  Coffee  Plantation  Com- 
pany (Limiled),  rectified  by  inserting  his 
name  in  the  place  of  Joseph  Fry  as  holder 
of  seventy -five  shares. 

The  company  was  roistered  under  the 
Companies  Act,  1867. 

The  clauses  of  the  articles  relating  to 
transfers  were  as  follows — 
31 
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Clanse  7.  No  person  sliall  as  against 
tliis  oompanj  be  deemed  or  be  a  share- 
holder in  respect  of  anj  share,  unless  he 
or  she  shall  have  complied  with  aU  the 
requirements  of  these  articles  in  that  be- 
half, and  shall  have  accepted  snch  share 
and  testified  such  acceptance  by  writing 
under  his  or  her  band  in  snch  form  as  the 
company  may  from  time  to  time  direct, 
and  shall  have  delivered  snch  acceptance 
duly  executed  by  him  or  her  to  the  com- 
pany, to  be  entered  in  its  books  and  filed 
in  the  company's  office. 

8.  Every  shareholder  shall  be  entitled 
to  a  certificate  under  the  company's  com- 
mon seal  specifying  the  share  or  shares 
held  by  him  or  her,  and  the  amount  paid 
up  thereon. 

28.  The  instrument  of  transfer  shall  be 
presented  to  the  company  accompanied 
with  an  acceptance  in  writing  by  the 
transferree  of  the  share  or  shares  trans- 
ferred to  him  or  her,  and  also  with  such 
other  evidence  and  documents  as  the  di- 
rectors may  require  to  prove  the  trans- 
ferror's title,  and  thereupon,  and  upon 
payment  to  the  company  of  the  transfer 
fee  of  2s.  6d.  for  each  transfer,  it  shall  re- 
gister the  transferree  as  a  shareholder. 

29.  The  company  may  refuse  to  register 
the  transfer  of  any  share  made  by  a  share- 
holder who  is  indebted  to  it  either  for 
calls  or  on  any  other  account  whatsoever, 
and  the  company  shall  have  a  hen  upon 
all  the  shares  of  any  snch  transferring 
shareholder  for  any  sum  of  money  in  which 
he  or  she  may  be  indebted  to  it  as  afore- 
said. 

The  facts  on  which  the  Master  of  the 
Rolls  grounded  his  judgment  are  fully 
stated  in  the  judgment;  they  were  shortly 
as  follows — 

In  1870  Pry  deposited  with  R.  C. 
Cannon,  a  broker,  certificates  of  the 
shares  in  question  (and  shares  in  other 
companies)  to  secure  a  loan  of  4502.  He 
also  deposited  with  Gannon  transfers  of 
the  shares  in  the  form  of  deeds  signed 
and  executed  by  Fry,  but  with  the  name 
of  the  transferree  and  date  in  blank. 
Cannon  deposited  the  certificates  of  shares 
and  the  transfers,  still  in  blank,  with 
Sargent,  to  secure  a  loan  of  5002.  In 
December,  1872,  Fry  paid  off  his  debt  to 
Cannon,  and  obtained  a  return  of  some  of 


the  seonrities,  but  not  those  which  had 
been  deposited  with  Sargent.  Sargent 
subsequently  filled  up  the  transfers  with 
his  own  name  as  transferree,  and  sent 
them  *to  the  company  for  registration  in 
May,  1873.  Fry  subsequently  gave 
nonce  to  the  company  that  he  disputed 
the  validity  of  the  transfers,  and  the  com« 
pany  refused  to  register  them. 

Mr.  Fry  and  Mr.  Stock,  for  Sargent.— 
We  contend  that  these  transfers  operate 
either  as  agreements  for  transfer  which 
this  Court  will  specifically  enforce  or  ac- 
tual legal  transfers  to  Mr.  Sargent.  As  to 
the  jurisdiction  of  the  Court  to  enforce 
specific  performance  of  an  agreement  under 
section  35,  the  authorities  are  oonflictinff. 
They  are  collected  and  commented  on  in 
Buckley  on  tha  Oompames  Acta,  page  59— 
64.    He  there  cites — 

Ward  §r  Henry's  Oate,  35  Law  J. 
Rep.  (n.8.)  Chano.  652 ;  s.  o.  Law 
Rep.  2  Eq.  226 ;  (on  app.)  36  Law 
J.  Kq).  (N.S.)  Chanc.  462;  s.  o. 
Law  Rep.  2  Chanc,  431 ; 
Ex  parte  Kinirea,  39  Law  J.  Rep. 
(n.s.)  Chanc.  193 ;  s.  c.  Law  Rep. 
5  Chanc.  95-99 ; 
Stewart's  Case,  35  Law  J.  Rep.  (n.s.) 
Chanc.  738;   s.  o.  Law  Rep.  1 
Chano.  574; 
Head's  Oase,  36  Law  J.  Rep.  (n.s.) 
Chanc.  121 ;  s.  c.  Law  Rep.  3  Eq. 
84; 
White's  Case,  36  Law  J.  Rep.  (n.s.) 
Chanc.  121 ;  s.  o.  Law  Rep.  3  Eq. 
84; 
Ward  ^  Oatfitt's  Oase,  36  Law  J.  Rep. 
(n.s.)  Chaac.  416 ;  s.  o.  Law  Rep. 
4Bq.  189; 
The  Reese  Biver  Company  v.  Smith,  39 
Law  J.  Rep.  (r.s.)   Chanc.  849; 
s.  c.  Law  Rep.  4  E.  &  I.  Ap.  64; 
Ex  parte  Ward,  37  Law  J.  Rep.  (n.b.) 
Exch.  83 ;  s.  o.  Law  Rep.  3  Exoh. 
172; 
Ex  parte  Los,  34  Law  J.  Rep.  (n.b.) 

Chano.  609 ; 
Miisgrave  and  Hart's  Oase,  3  7  Law  J. 
Rep.  (n.s.)  Chanc.  161 ;  s.  c.  Law 
Rep.  5  Eq.  193 ; 
Ex  parte  Parker,  Law  Rep.  2  Chanc. 

685; 
Simpson's  Oase,  39  Law  J.  Rep  (n.s.) 
Chanc.  41 ;  s.  o.  Law  Rep.  9  Eq.  91 
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•  We  Bobmit  that  the  balance  of  aa. 
tixtrify  is  in  &TOiir  of  the  proposition  that 
the  Court  has  jnriadiction.  Andthisisin 
aooordanoe  with  the  words  of  the  section, 
"  any  question  relating  to  the  title." 

[Thk  Maoteb  or  thb  Bolls. — The  for- 
mer words  as  to  costs  seem  to  me  to  re- 
strict the  generality  of  these  Words.  The 
section  only  gives  power  to  order  costs  to 
be  paid  by  the  company  or  the  applicant. 
If  I  am  to  decide  a  qnration  between  two 
daimante,  I  have  no  jurisdiction  to  make 
the  person  who  is  wrong  pay  costs.  This 
implies  that  the  legislature  did  not  intend 
snch  question  to  be  decided  under  this 
section.] 

We  submit  that  the  authorities  shew 
that  there  is  jurisdiction,  but  that  the 
Court  will  refiise  to  exercise  it  in  compli- 
cated cases. 

[Thb  Masteb  or  thk  Bolls. — I  prefer 
the  view  taken  by  Lord  Cairns  in 

Ward  Sf  Henry's  Oase  (mW  ««pra). 
I  consider  that  i  haye  no  jurisdimon 
under  the  36th  section  to  deCTee  specific 
performance  of  an  agreement  to  transfer 
shares.] 

Then  we  contend  that  we  have  a  legal 
title,  and  that  the  transfers  are  valid  as 
actual  transfers  and  not  as  agreements. 
We  do  not  contend  that  they  are  deedB.but 
the  articles  of  association  do  not  require  a 
deed,all  that  they  require  is  an  instrument 
of  transfer  and  an  acceptance  in  writin  g  by 
the  transferree.  It  is  clear  that  by  the 
pledge  of  transfers  executed  in  blank  an 
implied  authoriiy  was  given  to  the  pledgee 
or  his  transferree  to  fill  up  the  blauk,  and 
in  this  case  the  evidence  shews  that  Mr. 
Fry  knew  of  the  blank  being  filled'  up 
ai^  never  objected  ;  in  £Eict  by  his  letter  of 
the  lOUi  of  January,  1873,  he  admitted 
the  right  of  the  tnmsferree  to  be  regis- 
tered. 

Mr.  SotUhgate  and  Mr.  OraehnaU,  for 
the  company. — First.  Even  if  the  tians- 
tera  were  legal  transfers,  the  company 
were  not  bound  to  act  on  them  when  they 
had  notioe  from  Mr.  Fry  that  he  disputed 
the  daim.  The  company  have  merely  a 
ministerial  duty  to  perform,  and  are  not 
bound  to  decide  between  rival  claimants, 
the  Court  should  direct  the  applicant  to 
file  a  bill  in  order  that  the  question  be- 
tween the  two  claimants  should  be  de- 


dded — Ex  parte  Parker  («M  nipra). 
Second.  We  contend  that  the  transfers 
are  not  legal  transfers. 

It  is  said  that  Sargent  had  authority 
to  fill  up  the  blank,  but  a  legal  power  to 
execute  a  deed  must  be  conferred  by  deed. 
And  it  has*  been  decided  that  a  transfer 
executed  in  blank  is  void  as  a  deed — 
H^blewhite  v.  M'Morine,  9  Mee.  & 
W.  200 ;  s.  c.  9  Law  J.  Bep.  (n.s.) 
Bxch.  217 ; 
8te<m  V.  The  North  British  Australasian 
Company,  7  Hurl.  &  N.  603 ;  s.  c. 
31  Law  J.  Rep.  (n.s.)  Bxch.  425. 
[Thb  Master  or  the  Bolls. — If  the  ar- 
tides  require  a  deed,  a  deed  is  necessary, 
but  not  otherwise.] 

Yes,  but  here  there  is  a  deed. 
[Thb    Master    of  the  Bolls.  —  Mr. 
Sargent  says,  all  that  is  required  by  the 
articles  is  the  document  which  he  pro- 
duces.] 

The  articles  do  not  say  that  there 
should  not  be  a  deed ;  and  the  custom  is 
to  have  a  deed ;  when  that  is  the  case  a 
deed  is  necessaiy — 

Marino's  Oase,  36  Law  J.  Bep.  (N.S.) 
Chanc.  468;    s.  o.  Law  Bep.  2 
Chanc.  696. 
[  Jfr.  Fry. — In  Marino's  Case  (ubi  supra) 
the  articles  of  association  contained  no 
provision  as  to  the  mode  in  which  trans- 
fers were  to  be  executed,  and  in  order  to 
ascertain  what  the    regulations   of  the 
company  were,  it  was  necessary  to  look 
at  the  custom  of  the  company.  Here  there 
is  an  express  regulation  in  the  articles  as 
to  the  mode  of  transfer,  and  no  custom  of 
the  company  can  interfere  with  the  right 
of  a  person  taking  under  such  a  transfer.] 
[The  Master  of  thb  Bolls. — I  think 
that  the  cases  are  sufficiently  distinct  for 
me  to  decide  this  without  reference  to 
Marino's  Oase  (mW  svpra).'\ 

Sir  B.  Baggailay  and  Mr.  Bhebbeare, 
for  Mr.  Joseph  Fiy. — ^We  ask  that  the 
summons  may  be  dismissed  with  costs. 
The  Court  has  no  jurisdiction  to  dedde 
between  rival  claimants — 

Bteteart's  Oase  (ubi  swpra) ; 
Ward's  Case  (ubi  svpra), 
deddes  that  before  the  Court  can  be  called 
on  to  order  a  transfer,  the  right  should 
be  established,  and  if  it  has  jurisdiction 
should  order  a  bill  to  be  filed — 
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Ward  ^  Hemry's  Case  {yibi  mjpra) ; 
The  Reese  River  Silver  Mining  Com' 

pany  v.  Bmith  (ubi  supra)  ; 
Simpson's  Oase  (ubi  supra). 

The  Master  of  the  Bolls. — I  am  of 
opinion  that  I  most  make  the  order  asked 
for.  The  case  is  an  unfortunate  one,  un- 
doubtedly, for  Mr.  Joseph  Fry,  but  the 
facts  really  are  very  plain  indeed.  Mr. 
Fry  borrows  what  I  will  call  for  shortness 
sake  450Z.  of  a  Mr.  Cannon,  a  sharebroker. 
He  deposits  with  him  as  a  security  the 
transfers  of  certain  shares  not  quite  filled 
up ;  that  is,  there  was  no  date  to  them, 
and  there  was  no  name  of  the  transferee ; 
they  were  what  is  commonly  called  blank 
transfers.  The  deposits  were  made  on 
two  different  occasions  a^  a  security.  He 
hands  to  him  also  certificates  of  shares. 
I  have  no  doubt  that  without  express 
words  Mr.  Gannon  was  authorised  and 
waa  intended  to  be  authorised  by  Mr.  Fry, 
if  necessary,  to  fill  up  the  blanks  and  get 
the  shares  registered.  The  object  and 
meaning  of  the  whole  transaction  was 
that  if  the  money  was  not  paid  Mr.  Can- 
non should  do  this.  Mr.  Cannon,  like 
every  other  mortgfageo,  had  a  right  to  re- 
borrow and  to  transfer  his  security.  He 
did  re-borrow  of  a  Mr.  Sargent  and  trans- 
ferred the  security  to  him. 

It  seems  that  with  the  shares  there  were 
other  shares  of  greater  yalne  pledged.  In 
December,  1872  (I  pass  over  the  inter- 
vening  transactions),  Mr.  Fry  was  minded 
to  redeem  his  shares  &om  Mr.  Cannon. 
He  goes  to  Mr.  Cannon,  settles  the  account 
and  say  to  him,  "  Now  I  will  pay  you  off, 
give  me  back  my  shares.  The  effect  will 
be,  &001.  is  due  to  you,  I  will  pay  you  the 
500?."  Mr.  Cannon  told  Mr.  Fry  that  he 
had  pledged  the  shares,  that  be  was  un- 
able to  get  them  back  for  the  6001.,  and 
thereupon  Mr.  Fry  remonstrated  with 
him  for  having  pledged  the  shares,  and 
put  them  in  a  position  in  which  he  could 
not  disturb  them.  He  not  only  paid  him 
the  500!.,  but  502.  more  to  help  him  to 
get  them  back.  He  got  back  from  him 
certain  other  shares,  being  the  Vancouver 
shares,  which  were  of  greater  value  than 
the  5002.,  and  knovring  that  Mr.  Cannon 
had  pledged  these  other  shares,  he  desired 
he  said,  out  of  kindness  to  an  old  acquain* 


tanoe  or  because  he  could  not  help  him- 
self, to  get  back  the  other  shares  if  Mr. 
Cannon  could  arrange  it.     Mr.  Gannon 
could  not  arrange  it,  and  Mr.   Sargent, 
who  had  never  been  paid  by  Mr.  Cannon, 
thereupon  did  what  I  consider  Mr.  Fry- 
might  know  the  holder  of  the  transfers 
would  do  if  he  were  not  paid,  filled  up 
the  transfers  with  the  name  of  the  trans- 
ferree  and  the  date,  got  them  stamped  and 
took  them  to  the  company  to  be  registered. 
So  far  everything  is  very  plain.    When 
they  came  to  the  company  for  registration 
it  turned  out  that  Mr.  F17  was  chairman 
of  the  board  of  directors,  and  in  that  posi- 
tion had  a  commanding  influence  witii 
the  company.     Though  he  knew  the  facta 
I  have  stated,  he  chose  to  intervene  and 
call  upon  the  company  not  to  register. 
He  saw  Mr.  Sargent  and  wrote  a  letter  to 
him  saying,  that  he  must  register  them  if 
Mr.  Sargent  insisted  upon  it.     I  am  not 
quoting  the  words  of  the  letter,  but  that 
was  the  substance  of  it.    That  was  on  the 
10th  of  June.     Notwithstanding  all  this, 
without  offering  to  pay  Mr.  Sargent  whom 
he  must  have  known  he  was  liable  to  pay 
to  redeem  the  shares,  he  insisted  upon  the 
company  not  registering  them.     All   I 
can  say  is,  if  I  could  mt^e  Mr.  F17  pay 
the  costs  I  would,  because  I  think  that 
he,  knowing  all  this  as  a  man  of  business, 
ought  to  have  gone  to  Mr.  Sai^ent  and 

Eaid  him  and  redeemed  the  shares.  Bat, 
owever,  he  took  the  other  course,  and 
thereupon  the  company,  acting  without 
fhU  knowledge  of  the  facts  no  doubt,  but 
acting  on  Mr.  Fry's  representation  that 
he  had  not  given  authority  to  have  these 
transfers  filled  up  refused  to  register  the 
transfers. 

The  transfers  were  not  valid  as  deeds, 
but  no  deed  is  required  by  the  articles  of 
the  company,  and  I  hold  there  was  an- 
thority  to  nU  up  the  blanks  over  the 
signature  of  Mr.  Fry,  therefore  they  were 
validly  signed,  and  I  think  ought  to  have 
been  registered.  Now  I  come  to  the 
difficult  subject  of  costs ;  not  that  I  should 
have  any  difficulty  at  all  if  my  hands  were 
not  tied  by  the  section  of  the  Act  of  Par- 
liament. As  I  said  before  I  should  have 
no  hesitation  in  making  Mr.  F17  pay  the 
costs,  as  it  was  Mr.  I^'a  own  &tdt  in 
not  redeeming  the  shares.  It  was  not  Mr. 
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Sargent's  &ult.  Mr.  Fry  chose  to  trost 
Mr.  Cannon,  or,  as  he  said  very  fairly,  was 
compelled  to  trust  him,  in  order  to  get 
back  his  Yancoaver  shares.  That  being 
so,  Mr.  Sargent  does  not  moye  against 
Mr.  Fry,  bnt  he  moves  against  the  com< 
pany  and  giTes  notice  to  Mr.  Fry.  The 
Coort  may  either  refuse  the  application 
with  or  without  costs  to  be  paid  by  the 
applicant,  or  it  may,  if  satisfied  with  the 
JDstice  of  the  case,  make  an  order  for  rec- 
tification of  the  register,  and  may  direct 
the  company  to  pay  aU  the  costs  of  such 
motion,  application  or  petition,  and  any 
damages  the  party  aggrieved  may  have 
sustained.  Upon  that  I  adopt  entirely 
what  was  said  by  Mr.  Baron  Channell  in 
Ward's  Gate  (ubiswpra).  He  said,  speak- 
ing of  the  decision  of  the  Lords  Justices 
in  Ward  Sf  Henry's  Case  (itW  sxvpra) — 
"  The  true  effect  of  the  words  used  by 
them  is  that  if  the  applicant  shews  a  clear 
right  to  have  his  name  put  on  or  taken 
off  the  register,  then,  as  the  result  of  de> 
termining  this  question,  the  Court  will 
ministoruLlly  exercise  the  power  of  recti, 
fying  the  register,  bnt  the  right  must  first 
be  established."  That  means  that  it 
must  be  established  to  the  Court's  satis. 
&ction,  I.e.,  the  Court  to  which  the  appli- 
cation is  made ;  and,  as  I  said  before,  it  is 
not  only  established  to  my  satisfaction, 
bat  I  think  it  has  been  most  fairly  and 
honestly  and  candidly  put  by  the  counsel 
for  Mr.  Fry,  who  say  that  they  cannot 
contest  the  equitable  right  of  Mr.  Sar* 
gent,  and  I  hold  his  le^  right  also  to 
have  the  shares  transferred  to  him.  Now 
that  being  so,  what  am  I  to  do  with  the 
coste  ?  I  cannot  make  the  right  person 
p«y  them,  for  that  would  be  Mr.  Joseph 
Fiy,  whose  interference  has  caused  the 
application.  I  consider  under  the  words 
of  that  section  that  i  have  no  power  to  do 
so.  I  cannot  make  the  applicant  pay 
them,  he  has  been  right  throughout.  The 
only  qneetion  I  have  to  consider  is  whether 
I  can  make  the  con^>any  pay  them.  Now 
of  course  the  company  has  a  right  to  say 
that  having  had  this  notice  £rom  Mr.  Fry, 
tiiey  were  as  prudent  people  entitled  to 
bold  their  hands  until  the  question  should 
be  judicially  determined,  and  if  that  had 
been  the  answer  or  if  they  had  appUed  to 
Mr.  Fry  to  indemnify  them  or  done  any> 


thing  of  that  sort^  I  do  not  think  there 
could  have  been  any  pretence  for  askinff 
them  to  pay  costs.  But  what  they  did 
was  this,  they  took  Mr.  Fry's  represen- 
tation, and  without  more,  absolutely  re- 
fused  to  register.  Now  the  question 
which  I  really  have  to  decide  is  whether  or 
not  the  person's  name  was  omitted  bom. 
the  register  without  sufficient  cause :  is  it 
sufficient  cause,  that  somebody  whose 
name  is  on  the  register  gives  notice  to  the 
company  that  the  transfer  is  not  valid,  the 
transfer  being  valid  in  form.  I  cannot 
hold  that  to  be  sufficient  cause,  because 
it  would  come  to  this  that  everybody 
giving  notice  would  stop  a  transfer. 
Then  is  it  sufficient  cause  if  the  person 
who  gives  the  notice  turns  out  to  be 
wrong  ?  The  company  took  no  step  to 
ascertain  the  &cts,  but  simply  refused  and 
stood  on  that  refusal,  in  fifkct  it  sided  with 
Mr.  Fry  its  chairman.  Can  I  say  that  a 
company  which  chooses  to  refuse  a  trans- 
fer  because  the  chairman  says  it  is  wrong 
when  it  is  right,  is  not  to  bear  the  costs 
resulting  from  that  refusal,  getting  an  in- 
demnity for  those  coste  over  and  against 
Mr.  Fry  ?  I  think  that  is  the  best  course. 
I  should  have  been  better  pleased  if  I  had 
had  jurisdiction  to  make  Mr.  Fry  pay  the 
coste,  but  I  think  the  company  has  not 
been  neutral  in  this  transaction.  I  think 
that  it  has  sided  with  Mr.  Fiy,  that  it  has 
taken  a  part,  and  that  if  Mr.  Fry  had  not 
been  chairman  the  same  action  that  the 
company  has  taken  would  not  have  been 
taken.  Therefore,  on  the  whole,  I  think 
that  the  applicant  succeeding  in  his  ap- 
plication ought  to  have  his  coste  and 
ought  to  have  them  against  the  company. 
The  order  will  be  an  order  to  place  Mr. 
Sargent's  nameon  the  register  for  seventy- 
five  and  thirty-seven  shares  in  place  of 
Mr.  Fry's  name,  the  coste  of  the  ap- 
plicant to  be  paid  by  the  company. 


Solicitors — Mr.  W.  Foster,  for  the  Company; 
Messrs.  Hancock,  Sharp  &  HaIm,  for  Mr. 
Sargent ;  Mr.  O.  D.  Byfleld,  for  Mr.  J.  Fiy. 
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rTUmrEB  V.  THB  IX>in>OH  UTD 

Hall,  V.C.  south  wbstben  eailwat 

1874  compakt,  and  thk  elmg- 

Jan.  20,  21. '  wood,  chbibtcbuboh  and 

Feb.  11, 17.  BOUBNEMOin^H      sailvat 

L  coMPAirr. 

BaUway—The  22nd  8f  2Sri  Vict.  e.  xcv. 
(The  Ringwood,  Christchwch  and  Bourne- 
trumth  Railway  Act,  1859),  sect.  27 — 
"  Ordinary  Train  " — Death  of  sole  Plaintiff 
after  argument  and  hefore  Delivery  of 
Judgment — Practice. 

Trains  having  a  special  object,  not  being 
trains  for  the  ordinary  traffic  and  purposes  of 
the  albove  named  branch  line  of  railway  ; 
being  also  substantially  faster  than  the  other 
trains;  stopping  only  at  one  of  the  two 
stations  on  the  branch  line  ;  put  on  it  to  be 
in  connection  unth  fast  trains  on  the  main 
Une  of  the  London  and  South  Western 
Baihoay,  and  so  materially  shortening  the 
through  journeys,  are  not  "  ordinary " 
iroMi*  within  the  27th  section  of  the  above 
mentioned  Act. 

The  death  of  a  sole  plaintiff,  after  argu- 
ment and  before  judgment,  does  not  prevent 
the  delivery  thereof:  o^  *^  ^^  ^^  entered 
"  nunc  pro  tune,"  as  of  the  date  when  the 
arguments  were  concluded. 

The  plaintiff  in  this  suit  was  Mr.  John 
Tamer  Tomer,  of  Avon  Cottage,  in  the 
parish  of  Bingwood,  in  the  connty  of 
Hantsi 

By  the  Bingwood,  Christchnrch  and 
Bonmemonth  Bailway  Act,  18-59,  that 
company  was  authorised  to  make  a  rail- 
way commencing  in  the  parish  of  Bing. 
wood,  in  the  oonnty  of  Southampton,  % 
a  junction  with  the  line  of  the  London 
and  South  Western  Bailway,  at  or  near 
the  Ashley  Level ;  crossing  over  that  raiU 
way  near  to  and  west  of  the  106th  mile- 
post  from  London,  on  the  sune  railway, 
and  terminatiog  in  the  parish  of  Christ- 
chnrch in  the  same  county,  on  certain 
land  called  Portfield,  on  the  east  of  the 
road  leading  &om  Christchnrch  to  Eeam. 
By  the  27th  section  of  the  Act,  it  was 
enacted  as  follows — "  That  the  company 
shall  erect  and  for  ever  maintain  a  lodge 
at  the  point  where  the  railway  shall  cross 
the  occupation  road  numbered  29,  on  the 
plans  deposited  for  the  purposes  of  this 


Act,  in  the  parish  of  Bingwood,  being  the 
northern  entrance  to  Avon  Cottage,  and 
the  owner  or  occupier  for  the  time  being 
of  Avon  Cottage,  shall  at  all  times  have 
the  right  of  exhibiting  at  that  lodge  a 
road  signal,  being  a  red  flag  by  day  and 
a  red  lamp  at  night,  for  the  purpoae  of 
stopping  any  'ordinary  train,'  to  let 
do  wn  or  take  up  passengers ;  and  whenever 
such  signal  shall  be  visible  in  reasonable 
time  for  the  purpose,  the  company  shall 
cause  any  '  sudi  ordinary  train '  to  stop 
at  such  point,  and  shall  take  up  and  set 
down  passengers  aocordinffly."  By  tlie 
40th  section  of  the  same  Act,  it  was  en- 
acted— "  That  the  maximum  rates  of 
charge  to  be  made  by  the  company  for 
the  conveyance  of  passengers  upon  the 
railway,  including  the  tolls  for  the  use  of 
the  railway  and  of  carriages,  and  for  loco- 
motive power  and  every  other  expense 
incidental  to  such  conveyance  should  not 
exceed  the  following  sums — ^for  every 
passenger  conveyed  in  a  first  daas  car- 
riage, tiie  sum  of  two  pence  half  p^uiy 
per  mile ;  for  every  passenger  conveyed 
in  a  second  class  carriage,  the  sum  of  one 
penny  three  flEtrthings  per  mile ;  and  for 
evety  passenger  conveyed  in  a  third  class 
carriage,  the  sum  of  one  penny  per  mile." 
By  the  42nd  section  it  was  enacted — 
"  That  the  restriction  as  to  the  ohai^^es 
to  be  made  should  not  extend  to  any 
special  train  that  might  be  required  to  be 
run  upon  the  railway ;  but  should  i^ply 
only  to  the  ordinary  and  express  <ra»n«,  ap- 
pointed from  time  to  time  by  the  company 
for  the  conveyance  of  passengers  and 
goods  upon  the  railway."  By  the  45th 
section  it  was  enacted  "  that  the  two 
companies  might  from  time  to  time 
make  all  such  contracts  and  arrangements 
as  they  thought  fit  with  respect  to  tiie  user 
and  working  of  the  railway,  or  any  part 
thereof,  by  Ibe  London  and  Southwestern 
Bailway  Company,  and  such  working 
contracts  and  arrangements  respectively 
might  be  upon  such  tgactaa  and  conditions 
whatsoever  with  respect  to  the  providing 
by  that  company  of  engines  and  carriages, 
plant,  stock  and  servants  for  such  working 
of  the  railway,  or  any  part  thereof,  and 
with  respect  to  the  conduct  and  regulation 
of  the  traffic  on  the  railway  or  any  part 
thoreofrespectively,  and  witlireiyeot  tothe 
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fixing,  coneotaon,  diyisicm,  ap 
and  application  of  tbe  tolbj  rates  and 
charges  to  be  demanded  and  taken  for 
Bucb  traffic  or  any  part  thereof,  and  with 
respect  to  the  compensation  to  be  made 
by  eitJier  of  those  companies  to  the  other 
of  them  for  snch  purposes  or  any  of  them, 
and  with  respect  to  any  other  matters  in 
connexion  with  snch  working  as  those 
two  companies  should  mutually  agree 
on."  And  by  the  4i9th  section,  it  was 
enacted  "that  during  the  continuance 
of  any  such  contracts  or  agreements, 
the  railways  of  the  two  companies, 
should  for  the  purpose  of  calculating  the 
tolls  to  be  taken  by  the  London  and 
South  Western  Railway  Company  in  re- 
spect of  animals,  articles  and  persons  con- 
veyed over  any  part  of  their  railways  and 
any  part  of  the  railway  by  that  Act 
authorised,  for  distances  not  amounting  in 
the  aggregate  to  six  miles,  be  deemed  one 
continaons  line  of  railway." 

The  railway  and  works  authorised  by 
that  Act  were  duly  constructed ;  and  the 
railway  was  opened  in  March,  1870,  and 
nuinaged  and  worked  by  the  London  and 
South  Western  Railway  Company, 
according  to  certain  specified  agreements 
between  the  two  companies. 

The  plaintiff,  as  the  owner  and  occupier 
of  Avon  Cottle,  was  entitled  to  the 
benefit  of  the  27th  section  of  the  Act ; 
and  the  question  raised  and  to  be  deter- 
mined in  this  suit  was,  whether  certain 
additional  trains,  which  commenced  run- 
ning on  the  branch  line  in  March,  1872, 
were  or  were  not  "ordinary  "  trains  within 
the  meaning  of  that  section  ?  The  branch 
line  was  about  twelve  miles  in  length  and 
bad  two  stations  between  Btngwood  and 
Bournemouth,  namely  Heam  tmd  Christ- 
ohnroh.  From  the  time  of  the  opening 
of  the  line,  in  March,  1870,  until  March, 
1872,  there  were  six  trains  a  day  from 
Bii^wood  to  Bournemouth,  and  five  trains 
a  day  from  Bournemouth  to  Ringwood. 
In  ^e  time  tables  of  the  London  and 
Soath  Western  Railway  Company  for 
February,  1872  (at  page  10),  two  of  those 
trains  were  mentioned  as  being  South- 
ampton, Stokes  Bay,  Bishopstoke  and 
Weymouth  fSut  trams.  All  those  trains 
had  been  treated  as  ordinary  trains, 
ooming  wiUiin  the  27th  section,  and  the 


plaintiff  had  accordingly  had  the  benefit 
of  that  section  as  to  them. 

In  March,  1872,  the  London  and  South 
Western  Railway  Company  added  an 
additional  train  each  way  on  the  branch 
line.  One  of  those  trains  was  a  down  train 
leaving  Ringwood  Junction  at  616  p.m. 
reaching  Bournemouth  at  6°44  p.m.  The 
times  for  stai-ting  and  arrivtu  of  that 
train  were  subsequently  altered  to  5  p.m. 
for  starting,  and  530  p.m.  for  arrival. 
The  other  of  those  trains  was  an  up  train 
leaving  Bournemouth  at  10*10  a.m.,  and 
arriving  at  Ringwood  at  or  shortly  before 
10*38  a.m.  The  times  of  startmg  and 
arrival  of  that  train  were  subsequently 
altered  to  10*15  a.m.,  and  then  to  11*5  a.m. 
and  11*33  a.m.  Those  two  trains  were 
the  trains  as  to  which  the  controveray 
had  arisen.  Those  trains  did  not  run 
from  Ringwood  to  Bournemouth  and  &om 
Bournemouth  to  Ringwood,  without 
stopping.  They  did  stop  at  Christchurch ; 
but  they  did  not  stop  at  Heam.  They 
went  quicker  than  the  other  trains  above 
mentioned ;  there  being  a  saving  of  about 
five  minutes  one  way,  and  four  minutes 
the  other  way.  That  was  a  not-incon- 
siderable shortening  of  the  time  taken  by 
the  other  trains;  which  times  did  not 
much  exceed  half  an  hour. 

The  defendants  had  not  considered  and 
did  not  consider  those  trains  as  being 
"  ordinary  trains."  Mr.  Scott,  the  traffic 
manager  of  the  London  and  South- 
western Railway,  proved  that  they  were 
added  in  compliance  with  memorials 
addressed  to  the  board  of  directors  of  the 
London  and  South -Western  Railway 
Company,  requesting  them  to  supply  a 
special  and  express  service  between  Ring- 
wood  and  Bournemouth,  and  Bourne- 
mouth and  Ringwood,  running  in  connec- 
tion with  the  fast  and  express  trains  of 
the  main  line  service  of  the  London  and 
South- Western  Railwt^  Company  be- 
tween Bishopstoke  and  London ;  and  that 
there  was  a  considerable  saving  in  time 
by  reason  of  the  addition  of  the  trains 
in  question,  not  merely  in  the  journey 
between  Bonmemonth  and  Ringwood, 
and  vice  versa,  but  in  the  journey  from 
and  to  London,  and  to  and  from  Bourne- 
mouth. The  plaintiff  alleged  that  the 
London    and  South- Western  Railway 
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Ck>inpaii7  had  prohibited  their  servants 
who  occupied  the  lodge  from  stopping 
or  allowing  the  plaintiff  to  stop  the 
additional  trains  by  signal  as  provided  by 
the  27th  section  of  the  above-mentioned 
Act,  and  absolutely  refused  to  allow  him 
to  exercise  his  rights  under  the  27th 
section,  as  owner  and  occupier  of  Avon 
Cottage.  In  that  state  of  ttdngs  a  large 
amount  of  correspondence  took  place 
between  the  parties  and  their  respective 
solicitors ;  and  ultimately,  in  July,  1872, 
the  plaintiff  filed  the  bill  in  this  suit, 
praying  a  declaration  that  he  was  entitled 
to  stop  by  signal  in  the  mode  prescribed 
by  the  27th  section  of  the  "  Bingwood, 
Christchurch  and  Bournemouth  Bailway 
Act,  1869,"  the  additional  trains  so  timed 
as  aforesaid  to  leave  Bingwood  Junction 
at  6*16  p.m.,  subsequently  altered  to  5 
p.m. ;  and  Bournemouth  at  10'15  a.pi., 
subsequently  altered  to  11  "5  a.m. : — ^And 
also  that  the  defendants,  the  London  and 
South-Westem  Bailway  Company,  might 
be  restrained  by  the  order  and  inj  auction 
of  this  Court  from  refusing  to  allow  the 
plaintiff  to  stop  by  signal  in  the  mode 
aforesaid  the  additional  trains  or  any 
other  trains,  being  ordinary  trains  within 
the  meaning  of  the  27th  section,  and 
from  otherwise  depriving  the  plaintiff  of 
his  rights,  under  the  27th  .section,  as 
owner  and  occupier  of  Avon  Cottage. 
And  that  the  defendants  might  be  ordered 
to  pay  the  plaintiff  his  costs  of  the  suit. 

The  London  and  South-Westem  Bail- 
way  Company  by  their  answer  (para- 
graph 19)  stated  as  follows — That  the 
plamtiff  had  the  fnll  benefit  of  the  same 
number  of  ordinary  trains  on  the  Bonme- 
mouth  and  Bingwood  railway,  running  in 
direct  connection  with  the  ordinary  main 
line  trains  at  Bingwood  Junction,  as  he 
had  always  had  previously  to  the  running 
of  the  said  special,  fast  or  express  trains. 
There  had  been  (and  still  were)  six 
ordinary  trains  a  day,  which  ran  between 
Bournemouth  and  Bingwood  in  connec- 
tion with  the  main  line  trains  as  afore- 
said. The  additional  special,  fest  or 
express  trains  were  different  from  the 
ordinaiy  trains  in  this  respect;  that 
horses  and  carriages  were  not  allowed  to 
be  conveyed  by  such  additional  trains  as 
they  were  by  all  the  ordinary  trains,  and 


also  in  that  th^  ran  through  between 
Bournemouth  tmd  Bishopstoke  with  the 
same  engines  and  carriages  as  extra  fast 
trains  throughout  the  whole  distance, 
which  they  did  not  do  in  the  case  of  the 
ordinary  trains.  Those  trains  ran  with 
the  same  engine  and  carriages  only  be- 
tween and  from  Bingwood  and  Bourne- 
mouth, and  the  passengers  in  ordinary 
trains  coming  to  or  going  from  Bourne- 
mouth by  the  main  line  had  to  change 
carriages  at  Bingwood  Junction.  They 
further  insisted  that  there  was  a  weU 
understood  distinction  between  the  or- 
dinary trains  and  the  special,  fisist  or 
express  trains  of  the  said  company ;  and 
all  these  were  quite  distinct  from  mere 
special  trains  which  were  trains  specially 
hired  or  run  for  a  special  object,  and  as 
to  which  under  section  42  of  l^e  said  Act 
there  was  no  restriction  as  to  charges. 

The  mtdn  and  simple  qaestion  whioh 
the  Court  had  to  decide  was  that  already 
mentioned,  namely.  Whether,  under  the 
above  circnmstances,  the  trains  referred 
to  in  the  prayer  of  the  plaintiff's  bill  were 
"ordinary  trains  "  within  the  meaning  of 
the  27th  section  of  the  second  defendant 
company's  Act  ?  The  further  details  of 
the  case  and  the  nature  and  effect  of  the 
evidence  and  the  arguments  will  suffi- 
ciently appear  from  the  judgment,  infra. 

Mr.  Dtckinson  and  Mr.  F.  0.  Haynet 
were  for  the  plaintiff. 

Mr.  Oreene  and  Mr.  Everitt  were  for  the 
first  defendant  company. 

Mr.  GecU  Bussell  was  for  the  second 
defendant  company. 

Mr.  Dickinson  replied. 

The  cause  was  (on  Feb.  11)  in 
the  paper  for  judgment,  when  it  was 
stated  that  the  plaintiff  had  died  on  the 
previous  Sunday.  A  discussion  there- 
upon ensued  as  to  the  jurisdiction  of  the 
Court  to  deliver  judgment  in  the  existing 
and  defective  state  of  the  record.  After 
some  time  the  canse  was  ordered  to  stand 
over,  that,  in  the  meantime,  the  authori- 
ties on  the  subject  might  be  investigated 
and  considered. 

Hall,  V.C.  (on  Feb,  17).— Before  pro- 
ceeding to  deliver  judgment  in  this  easel 
desire  to  state  that  it  appears  to  me  upon 
^  consideration,  and  after  some  examination 
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of  the  authorities  (so  far  as  I  have  heen 
able  to  find  any) — and  by  the  valaable 
aid  (1)  which  I  have  received  from  Mr. 

(I)  Kote  of  the  cases  fhraished  by  Mr.  Rogers, 
C.B.  (the  i^[istrar\  and  lelatiog  to  abatement 
between  hearing  and  judgment : — 

Cumber  v.  Wane  (1  Str.  426).  Judgment 
entered  nunc  pro  tune,  when  defendant  died 
pending  a  curia  odvUari  vult. 

Davieiy.  Jfavie»  {9  Vea.jart.  461).  There  Lord 
Bdon  held,  on  the  21st  of  March,  1804,  that  the 
death  of  one  of  the  defendants  did  not  neces- 
sarfly  pierent  judgment.  On  referring  to  the 
entry  of  the  order  in  JReg.  Lib.  1803,  A.  668,  it 
appears  that  the  cause  was  heard  on  the  26th  of 
July,  1802,  and  judgment  giren  on  the  13th  of 
May,  1804,  on  wmeh  day  the  decree  is  dated. 

Beltbam  r.  Percival  (8  Hare  167).  In  that  case 
the  hearing  was  completed  on  the  24th  of  June, 
1847.  and  judgment  given  on  the  4th  of  Norem- 
ber,  1847.  It  was  held  by  Knight  Bruce,  V.C., 
that  the  death  of  a  defendant  in  the  interval 
between  the  hearing  of  the  cause  and  the  judg- 
ment did  not  render  a  bill  of  revivor  necessary 
prior  to  drawing  up  the  decree.  Under  the 
peculiar  circumstances  of  that  case,  a  separate 
decree  dismissing  the  bill  against  one  defendant 
was  direct«d  to  be  drawn  up ;  and  on  referring  to 
the  entry  in  HieSeg.  Lib.  1846,  A.  2356,  it  appears 
that  the  decree  is  dated  the  4th  of  November, 
1847,  and  expressed  to  be  made  by  Wigram,  V.C, 
and  entitled  Bdeham  v.  Harriton,  and  was  entered 
nunc  pro  tune,  by  order,  dated  the  28th  of 
Febmary,  18S1. 

N-B.—KnigU  Bmce,  V.O.,  took  Wigram,  V.C.'s 
causes  in  the  interval  before  the  appointment  of 
his  successor,  Turner,  V.C. 

CoBinaon  v.  Lister  (20  Beav.  356).  In  that 
case  Homilly,  MJR.,  held  that  an  abatement  after 
henring  did  not  prevent  judgment  being  delivered 
or  the  decree  bein^  drawn  up ;  and  his  Honour 
expressed  his  opimon  that  the  point  was  settled 
by  the  case  of  Cumber  v.  Wane  («W  ittpraX. 
(hi  referring  to  the  entiy  in  the  registrars 
minnt»-book  of  Mr.  Begistrar  Wood,  of  the 
19th  of  April,  1866,  p.  17,  when  the  case  was 
nuotioned,  it  appears  that  the  abatement  was 
eansed  by  the  death  of  one  of  the  three  plaintifis, 
and  the  decree  was  directed  to  bear  date  the  day 
on  which  the  case  was  heard ;  and  Cutnber  v.  Wane 
(1  Smith's  Leading  Cases,  147)  is  cited,  and  on 
referring  to  the  entiy  of  the  order  in  Rtg.  Lib. 
1864,  A.  p.  791,  it  appears  that  the  decree,  which 
directed  accounts  to  be  taken  and  payment  by 
the  defendant  to  the  plaintiffl  of  their  costs  of 
suit  up  to  decree,  is  dat«d  the  16th  of  February, 
1866. 

Aws/ON  V.  Metix.  M.R.,  20th  of  November, 
1839,  B.  341.  That  case  is  cited  in  Seton,  p.  1139. 
It  is  stated  that  the  suit  abated  between  the 
hearing  and  the  judgment,  and  on  referring  to  the 
entry  of  the  order  it  appears  that  the  decree  is 
dated  the  20th  of  November,  1839,  being  the  day 
of  judgment  being  given.    The  cause  is  stated  to 

New  SsBiBS,  43.— Chahc. 


BogCfTS  (the  registrsu-)  who  has  enqnired 
into  the  matter,  and  also  from  the  searches 
made  by  Mr.  Cecil  Bnssell — that  I  am 
now  in  a  situation  to  deliver  judgment, 
and  to  direct  that  the  judgment  shall  be 
entered  as  of  the  date  when  the  arguments 
upon  the  case  were  concluded.  Aa  the 
point  is  one  of  some  general  importance 
I  may  observe  that  the  cases  which  have 
led  me  to  this  conclusion  are  those  of 
GoUiruon  v.  Litter  (2)  and  IVoiipv.  Troup 
(3). 

In  the  first  of  those  cases,  namely,  in 
CoUintonv.  LUter  (2),  we  find  that  the 
suit  became  abated  between  the  hearing 
and  the  delivery  hy  the  Court  of  ito 
judgment.  "Mr.  Pryor  suggested  that 
the  decree  oonld  not,  under  such  circum* 
stances,  be  drawn  up,  it  having  been  made 
pending  the  abatement."  The  Master  of 
the  Bolls  said,  "  I  am  satisfied  that  that 

E resents  no  difficulty ;  the  point  is  settled 
y  the  case  of  OuntW  v.  Wane,  and  the 
reporter  refers  to  other  cases  in  the  note 
to  tiiat."  dumber  v.  Wane  is  reported  in 
1  Str.  426 ;  and  as  reported  there,  all  we 
find  in  it,  bearing  upon  the  point,  is 
this : — It  is  said,  "  There  it  was  allied 
that  since  the  time  which  the  Court  took 
to  advise,  the  defendant  in  error  was 
dead,  and  therefore  they  prayed  that  they 
might  enter  the  judgment  «ttoc  pro  iune, 
as  was  done  in  the  case  of  Blair  v.  De  la 
Say,  which  is  referred  to,  and  it  was 
ordered  accordingly." 

Now  in  Chiity's  ArchboitPt  Practice^ 
Queen's  Bench — I  refer  to  the  10th 
edition  by  Mr.  Prentice  in  1858,  at  page 
1,502,  the  rule  at  law  is  stated  thus — 
"The  Court  will  in  general  permit  a 
judgment  to  be  entered  nunc  pro  tune 
where  the  signing  of  it  has  been  delayed 
by  the  act  of  the  Court.  Therefore,  if  a 
party  die  after  special  verdict  or  after  a 
special  case  has  been  stated  for  thd 
opinion  of  the  Court,  or  after  a  motion 
in  arrest  of  judgment,  or  for  a  new  trial, 
or  after  a  demurrer  set  down  for  argn« 

have  been  heard  on  the  27th  and  28th  of  Februaiy 
and  1st,  2nd,  4th  and  6th  of  March,  1839. 

(2)  7  De  Gei,  M.  &  G.  634 ;  s.  c.  20  Beav. 
356  ;  8.  c.  26  Law  J.  Bep.  (n.s.)  Chanc.  38  ;  s.  c. 
24  Law  J.  Bep.  (k.s.)  Chanc  762. 

(3)  16  W.  B.  678;  s.  c  87  Law  J.  Bop.  (ha) 
Chanc.  890. 
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ment,  and  pending  the  time  taken  for 
argameat,  or  whilBt  the  Court  are  consi- 
dering their  judgment,  the  Court  will 
allow  judgment  to  be  entered  up  after  the 
party's  death  nunepro  time,  in  order  thathe 
may  not  be  prejadioed  by  a  delay  arising 
fix>m  the  act  of  the  Court."  Then  it  g^s 
on  to  explain  that  the  Court  will  not  do 
it  where  the  act  arises  firom  the  neglect  of 
the  party  himself  in  completing  the  judg- 
ment. I  need  not  refer  to  that.  In  sup- 
port of  the  general  statement  of  the  law, 
several  oases  are  referred  to,  some  of 
them  of  •  comparatively  modem  date. 
That  is  the  rule  at  law,  that  judgment 
may  be  entered  nuno  pro  tunc,  wl^tever 
that  may  mean. 

-  In  Troup  v.  Troup  (3)  this  is  what  is 
stated — "The  suit  of  Troup  v.  Bieardo 
was  heard  on  appeal  from  the  Master  of 
the  Bolls  before  the  Lord  Chancellor 
(Chelmsford)  in  April,  1867  ;  at  the  con- 
clusion of  the  argument  his  Lordship 
reserved  judgment.  James  Troup,  the 
plaintiff  in  that  suit,  died  on  the  2nd  of 
May.  Shortly  after  his  death  the  suit  of 
Troup  V.  IVotcp  was  instituted  before 
Malins,  V.C,  by  a  creditor,  and  a  com- 
mon decree  for  the  administration  of  the 
deceased's  estate  was  made  before  the 
long  vacation.  On  the  2nd  of  November, 
1867,  the  Lord  Chancellor  pronounced 
his  judgment  in  Troup  v.  Eicardo,  dis- 
missing the  bill  as  against  Messrs.  More- 
ing  &  Holgate,  with  costs,  the  amount  of 
such  costs  to  be  taxed  by  the  taxing 
master  in  the  usual  wav,  and  peiid  by  the 
plaintiff.  The  Lord  Chancellor's  decree, 
when  drawn  up,  was  dated,  nuncpro  tune, 
as  an  order  of  tiie  80th  of  April,  1867, 
that  being  the  day  on  which  the  hearing 
of  the  appeal  concluded."  That  is  what 
is  there  meant  by  nuno  pro  tunc. 

There  are  some  other  cases  which  I 
have  found  in  which  the  judgments  have 
been  entered  nuno  pro  tune  in  this  Court, 
but  so  fax  818  I  can  make  them  out  they 
are  not  very  satisfactory  authorities  upon 
the  point.  I  do  not  gather  from  them 
that  the  judgments  were  actually  ante- 
dated, and  therefore  nunc  pro  tune  in  this 
Court  does  not  seem  always  to  have 
been  considered  as  equivalent  to  or  the 
same  thing  aa  "antedated."  That  is 
what  I  felt  some   difiScnIty  about.     It 


se^ns  to  me  to  have  been  occasioned  by 
this,  that  there  has  been  a  practice  in 
this  Court,  which  dates  from  a  very  early 
period  indeed,  of  requiring  that  all  judg- 
ments, decrees  and  orders  should  be 
entered  within  a  certain  time — within 
thirteen  months.  There  is  a  very  old 
order  to  that  effect  (4)  which,  however, 
is  not  in  the  General  Orders,  but  which 
has  nevertheless  (as  I  understand)  been 
acted  upon  since  those  orders.  The 
practice  has  been  to  obtain,  in  those 
cases  where  the  decree  or  order  has  not 
been  entered  up  within  the  twelve  months, 
an  order  of  course  (I  believe  from  the 
Bolls)  authorising  the  entering  up,  as 
they  call  it,  nunc  pro  tune.  That  process 
apparently  is  this  : — The  books  in  which 
these  decrees  and  orders  are  entered  every 
twelve  months  are  sent  away  &om  the 
ordinary  office  where  they  would  be 
entered,  into  other  custody,  and  getting 
into  that  other  custody  you  have  to  go  to 
somebody  else  to  get  the  book  to  do  it. 
Under  that  order  yon  are  entitled  to  get 
the  book  back  again,  and  then  make  the 
enquiry.  There  you  enter  it  nunc  pro 
tunc,  but  so  entering  it,  it  is  not  antedated, 
BO  £Etr  as  I  collect.  Therefore  the  entry 
nunc  pro  tunc  in  this  Court  is  an  am- 
biguous expression.  We  find  that  in  the 
cases  to  which  I  have  referred  the  judg- 
ments were  actually  antedated.  There  is 
no  doubt  about  that.  As  to  OoUin$on  v. 
Lifter  {ubi  supra)  I  have  been  furnished 
with  an  extract  firom  the  registrar's  book 
of  the  day,  namely,  Thursday,  the  19th  of 
April,  1855.  Mr.  Colville  (who  was  the 
registrar)  was  a  very  experienced  one 
indeed.  He  seems  to  have  made  aa 
express  note  in  his  book,  that  the  decree 


(4)  Dec.  4,  1691.— Beam.  p.  290,  Beg.  Lib. 
A.  1691,  fo.  165.  "All  cnden,  mlea  and  pocesa 
of  Miehiielmas  and  Hilaiy  Terms  or  Tacatione  to 
be  entered  before  the  following  Michaelmat  Term, 
and  those  of  Easter  and  Trinity  Terms  and  raea- 
tions  liefore  the  following  Easter  Term,  and  not 
to  be  entered  afterwards  without  a  special  order 
of  the  Court" 

if.B. — The  Older  to  enter  nunc  pro  tunc  is  ob- 
tained from  the  secretary's  office  at  the  Bolls.  Tb« 
order  directed  to  be  entered  is  placed  in  the  old 
book  under  date  thus — An  order  dated  in  1869 
would  be  entered  in  Lib.  1869,  with  a  note  in 
the  margin,  "  Entered  pr.  order  dated  the 
day  of 
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was  to  be  dated  "the  15th  of  February, 
1855."  That  is  in  the  margin,  followed 
then  bv  this,  "  See  Mr.  Bedwell's  book  of 
Hbat  aaij,  when  cause  finally  heard." 
Then,  again,  in  the  body  of  the  extract 
there  is  this,  "  Nota  Bene — The  decree  to 
be  dated  that  day,  althongh  judgment 
giyen  on  this ;  a  I»rhr  having  died  in  the 
infennediate  time."  Therefore  the  matter 
was  there  manifestly  considered  by  the 
Court,  and  deliberately  determined.  In  the 
other  cases  the  orders  may  hare  been  made 
nunc  pro  time  without  defining  exactly 
what  that  meant.  But  there  are  those 
two  authorities  on  the  subject,  and,  so 
far  as  1  can  ascertain  it,  the  practice  ap- 
pears to  accord  with  the  rules  at  common 
law — I  have  not  got  the  records  to  see 
that  they  were  antedated  in  those  cases 
— still,  as  I  do  not  apprehend  or  have 
any  reason  to  know,  that  the  registrars 
have  any  such  rule  as  I  have  referred  to 
in  the  Court  of  Chancery,  namely,  that 
of  interfering,  nunc  pro  tunc,  in  certain 
cases — and  seeing  that  a  reason  is  given 
in  books  of  practice  for  the  mle — it 
seems  to  me  that  it  must  be  the  practice 
at  law  in  some  way  or  other  to  effect  the 
object  by  making  such  orders.  Whether 
they  are  actually  antedated,  or  whether 
th^  are  considered  when  entered  as  nuno 
pro  tune  in  some  particular  form,  as  equi- 
valent to  that,  is,  I  think,  unimportant. 
Su£Bce  it  to  say  that  the  object  is  to  put 
the  party  on  me  one  side  or  the  other, 
the  phuntiff  or  defendant,  in  exactly  the 
same  position  as  if  the  judgment  had  not 
been  delayed  bv  the  Court.  Therefore 
I  shall  order  this  judgment  to  be  en- 
tered as  of  the  day  when  the  arguments 
terminated,  and  that  will  avoid  all  difS- 
cnlty. 

I  may  add  that  upon  ocntsideration  I 
cannot  think  that  any  injustice  could 
accrue  to  anybody  else  in  doing  that, 
either  as  between  different  jndgment 
creditors,  or  persons  having  the  benefit  of 
judgments,  in  the  present  state  of  the 
law.  Perhaps,  previously  there  might 
have  been.  But  I  do  not  apprehend  uiat. 
there  can  now  be  any  difference,  bec^nse, 
althongh  the  judgment  will  be  antedated, 
of  course  yon  cannot  have  the  benefit  of 
a  registereid  judgment  until  it  is  actually 
roistered.    Therefore,  so  far  aa  I  can  see, 


there  is  no  benefit  or  loss  to  accrue  to 
anybody  by  tliat  course  being  taken.  I 
will  now  proceed  to  pve  my  jndgment 
upon  the  case  itself. 

By  the  Bingwoood,  Christchnrtsh  and 
Boumemonth  Railway  Act,  1869,    that 
company  was  empowered  to  construct  a 
branch  railway  fit)m  Bingwood  to  Bourne- 
mouth— the  railway  to  join  the  London 
and    Sonth-Westem    Railway  at   Ring- 
wood.     [Hall,  Y.C,  then  referred  to  the 
sections  of  the  Act,  and  after  stating 
the  facts  of  the  case  to  the  above  effect, 
continued  thus  :]     In  that  state  of  facts 
the    question    is,  are   those    two  trains 
ordinary  trains  ?  the  answer,  if  given  by 
a  person  not  a  lawyer,  wotdd,  I  cannot 
doubt,  be  that  they  are  not.    The  answer, 
if  expanded,  would,  I  think,  be  something 
to  this  effect — "  The  trains  in  question 
are  trains   having  a  special   object  and 
pnroose,  not  being  trains  for  the  ordinary 
traffic  and  purposes  of  the  branch  line, 
and  are  not  what  are  commonly  or  pro- 
perly  understood  to  be  ordinary  trains ; 
particularly   considering   that    they   are 
substantially  faster  than  the  other  trains ; 
that  th^  only  stop  at  one  of  the  two 
stations ;  tiiat  they  have  been  put  on  to 
meet    and    be  in  connection    with   &8t 
trains  on  the  main  line ;  and  that  ther 
materially  shorten  the  through  journeys." 
The  same  must,  I  think,  be  my  answer  if 
the  case  be  considered  in  reference  to  the 
application  to  it  of  the  27th  section  of 
the  Act ;  unless  indeed  there  be  any. 
thing  in  other  parts  of  ihe  Act,  or  any 
other  reason  which  can  properly  be  had 
i^egard  to,  whereby  the  words  "  ordinaiy 
truns "  in  that   section  should  receive 
another  interpretation.     In  aid  of  that 
construction,  namely,  that  the  ixains  are 
ordinaiT  trains,  the    plaintiff's    counsel 
referred  to  and  minutely  examined  iJie 
companv's  time  tables,  pointing  out  that 
trains  described    in  tiie  headings  or  in 
oiker  parts  of  the  tables  as  "  £ast  trains  " 
were  "ordinary  trains ; "  that  the  heading 
of  the  tables  mentions  "  express  train  " 
and  "  fast  train,"  and  they  particularly 
relied  on  this,  that  in  the  time  table  for 
March  1872  the  additional  trains  are  intro- 
duced in  one  of  the  two  columns,  in  which 
the   words,  "Southampton,  Stokes  Bay 
and  Bishopstoke    and    Weymouth   &at 
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.trains"  occurred  in  the  February  time  table 
as  above-mentioned.  Those  words  being 
in  the  March  time  table  without  varia- 
tion, the  plaintiff's  counsel  als^o  contended 
that  the  non-insertion  in  that  table  of  a 
new  description  of  the  additional  trains 
shews  that  they  were  considered  to  be 
and  are,  the  same  description  of  trains  as 
those  to  the  benefit  of  which  the  plaintiff 
has  been  treated  as  entitled.  I  do  not 
think  that  the  March  time  table  can  be 
regarded  as  containing,  either  by  descrip- 
tion or  omission  of  description,  an  ad- 
mission on  the  defendants'  part  that  the 
additional  trains  were  and  are  ordinary 
trains.  There  would  be  difficulty  in 
framing  the  tables  so  as  to  contain  ac- 
curate descriptions  of  the  character  of 
the  trains,  and  particularly  so  in  making 
the  descriptions  throughout  the  whole 
journey  of  each  train  accurate.  I  may 
observe  that  the  words,  "  Southampton, 
Stoke's  Bay,  Bournemouth  and  Wey- 
mouth &st  trains,"  were  not  inaccurate 
as  applied  to  the  new  trains,  although 
those  trains  were  fiister  than  the  trains 
to  which  the  descriptions  were  previously 
and  indeed  still  remained  applicable ; 
referring  to  and  comprising,  as  they  did, 
as  well  original  trains  as  the  additional 
trains.  The  heading  "  Express  trains  " 
had  reference,  and  I  think  reference  only, 
to  a  particular  train  running  in  compe- 
tition, with  an  express  train  to  the  West 
of  England,  on  the  Great  Western  Rail- 
-way.  Reference  was  also  made  by  the 
pliuntiff's  counsel  to  the  table  of  fares 
which  only  mentioned  "  express  "  and 
"  ordinaiy ; "  bnt  when  it  is  considered 
that  the  company  could  and  do  charge 
the  maximnm,  authorised  by  their  Act, 
for  passengers  by  all  trains  except  trains 
running  in  competition  with  the  Great 
Western  Railway  express  trains,  I  do  not 
think  this  table  affects  the  construction 
of  the  27th  section. 

I  have  now  to  consider  the  40th  and 
42nd  sections  of  the  Act.  It  has  been 
contended  for  the  plaintiff  that  those 
sections  only  mention  "special  trains," 
"  ordinary  trains  "  and  "express  trains;" 
that  they  must  hare  been  meant  to  pro- 
vide for  and  embrace  every  description  of 
train ;  that  the  two  additional  trains  are 
neither  special  nor  express  trains;  and, 


therefore,  that  they  must  be  "  ordinafry  "' 
trains.  It  appears  to  me  unnecessary  to 
detennine  whether  the  two  trains  do  or 
do  not  come  under  the  description  of 
"  express "  trains  as  mentioned  in  the 
42nd  section ;  for,  assuming  that  they  do 
not,  I  do  not  think  that  t£ey  are  neces- 
sarily ordinary  trains  as  there  mentioned, 
or  that,  if  they  are,  they  must  therefore 
be  ordinary  tnuns  within  the  meiining  of 
the  27th  section.  The  40th  section  pre- 
scribes the  maTimnm  charge  for  passen- 
gers, which  the  42nd  sections  says  is  to 
apply  only  to  ordinary  and  express  trains, 
and  not  to  special  trains.  If  there  be 
read  into  the  40th  section  of  the  Act, 
after  the  word  "  passengers,"  the  words, 
' '  By  ordinary  and  express  trains,  not  in- 
cluding passengers  by  special  trains,"  it 
might  be  open  to  contend  that  section  40 
left  some  passengers  unprovided  for.  I 
do  not  offer  an  opinion  aa  to  that,  or  even 
say  that  such  reading  of  the  40th  section 
as  I  have  mentioned  is  the  correct  one ; 
but  I  have  said  what  I  have  said,  as 
shewing  or  tending  to  shew  that  it  is,  as 
I  think,  unsafe  to  rdy  upon  the  argument 
addressed  to  me  founded  on  the  40th  and 
42nd  sections.  Independentiy  of  this,  I 
think  it  might  well  be  held  that  a  parti- 
cular train  was  an  ordinary  train  for  the 
purposes  of  the  42nd  section  (that  section 
being  meant  to  comprise  all  trains),  but 
not  an  ordinary  train  for  the  purposes  of 
the  27th  section,  that  secti9n  conferring 
a  special  and  private  right,  creating  a 
burden  upon  a  public  highway,  and 
restraining  the  ordinary  rights  of  the 
directors  and  manaceis  of  such  highway 
to  regulate  the  trams  and  traffic  so  as 
best  to  accommodate  the  public.  I  think 
the  27th  section  should  not  be  construed 
to  embrace  any  trains  not  coming  clearly 
within  its  terms ;  and  that  such  section 
should  be  interpreted  according  to  what 
I  consider  to  be  the  proper  and  natural 
meaning  of  the  words  used,  there  not 
being  as  clear  words  rendering  another 
construction  necessary. 

I  have  not  observed  upon  the  mode  in 
which  the  defendants  have  described  the 
trains  in  question  since  the  dispute  has 
arisen.  The  defendants  could  not  by 
giving  the  trains  names,  excluding  them 
in    terms    from    being  ordinary  trains, 
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make  them  not  ordinaiy  trains,  if  they 
were  so  in  &ct.  NeTertheless,  it  was  not 
incorrect  for  the  defendants  to  give  them 
names  so  excluding  them  if  each  names 
were  in  &ct  accnrate  descriptions. 

I  decide  this  case,  as  I  think  it  should 
be  decided,  upon  the  construction  of  the 
Act  as  applied  to  the  actual  facts  and 
circumstances  of  the  case,  without  taking 
into  account  what  has  been  done  since 
the  dispute  arose. 

On  the  whole  my  opinion  is  that  the 
plaintiff  has  &iled  to  establish  his  case, 
and  that  his  bill  most  be  dismissed  with 
costs. 


Sididton — Meesra.  Leman,  Qroves  &  Leman,  for 
plaintiff;  Mr.  L.  Crombie,  for  both  the  defendant 
companies. 


JeSSBL,  M.B.1  PAGET    V.    MABQUIS    OF    AM- 
187-1!.  >  0LE8EA. 

Jan.  17.     J  WATKINS'  claiu. 

Apportionment — 4  Sf  6  Will.  4.  c.  22. ».  2 
— lioirtgagee — Qrantee  of  Bent  Charge 
— Entry. 

The  eeeond  section  of  the  Apportionment 
Act,  4  A-  5  Wm.  4.  c.  22.  e.  2,  is  not  intended 
to  amply  as  between  a  mortgagee  (of  tenant 
for  life)  who  has  not  entered  and  remainder- 
men so  as  to  give  the  mortgagee  a  rigid  to 
reids  which  he  would  not  have  had  trntU 
miry  if  the  tenant  for  life  had  lived. 

A.  {tenant  for  life)  by  deed,  to  secure 
a  deftt,  granted  to  W.  a  rent-charge  with 
usual  powers  of  distress  and  entry,  and  by 
the  same  deed  granted  a  term  of  years  to  a 
trustee  to  secure  the  same.  A,  died  in  the 
middle  of  a  quarter.  Two  quarters  of  the 
rent-eharge  were  in  arrear. 

W.  had  never  entered.  A.'s  estate  was 
insolvent.  The  rents  had  been  paid  to  a 
separate  account: — Held,  that  W,  was  not 
entiiled  to  a  charge  on  these  rents,  either 
for  the  apportioned  rent-charge  for  the  cur- 
rent quartor,  or  for  the  arrears. 

This  was  a  petition  in  the  suit  by  Wat- 
kins,  grantee  of  an  annuity.  By  an  inden- 
taieclatedthe7thdayof  Jannary,  1864^  and 


made  between  Henry  Marquis  of  Anglesey, 
of  the  first  part,  W.  Watkins,  the  peU% 
tioner,  of  the  second  part,  and  Charles 
Baker  of  the  third  part,  reciting  that  the 
said  Henry  Marquis  of  Anglesey  was 
indebted  to  "the  petitioner  in  the  sum  of 
6,3022.  lis.  lOd.  upon  the  securities  set 
forth  in  the  second  schedule  thereunder- 
written,  and  that  he  had  that  day  paid 
the  said  petitioner  on  account  of  the 
aforesaid  debt  3022.  lis.  lOd.,  leaving  a 
balance  of  6,0002.  then  still  dne  to  hun, 
and  that  the  said  marquis  had  agreed  to 
sell  to  the  said  petitioner  in  consideration 
of  the  said  sum  of  6,0002.  and  of  his  de- 
livering up  the  said  securities  an  annuity 
or  yearly  sum  of  9602.  to  be  secured  and  paid 
as  thereinafter  mentioned,  and  reciting 
that  in  pursuance  of  the  said  agreement 
in  that  behalf  the  petitioner  had  delivered 
up  to  the  said  marquis  the  saud  securities. 
It  was  witnessed  that  the  said  Henry 
Marquis  of  Anglesey  granted,  bargained 
and  sold  unto  the  petitioner  a  yearly  rent 
charge  of  9602.  to  be  charged  upon,  and 
issuing  and  payable  out  of  hereditament, 
of  which  the  marquis  was  tenant  for  life, 
and  also  upon  and  out  of  the  reversions 
and  remainders,  yearly  and  other  rents 
and  profits  of  the  said  hereditaments  and 
premises  thereby  charged  and  made 
chargeable  with  the  payment  of  the  said 
yearly  sum  of  960/.,  subject  to  the  in- 
cumbrances thereinbefore  mentioned  or 
referred  to,  to  receive  and  take  the 
said  annuity  unto  the  petitioner  for  the 
term  of  100  years  thenceforth  next  en- 
suing, if  the  said  marquis  should  so  long 
live,  the  said  annuity  of  9602.,  to  be  pay. 
able  and  paid  by  four  equal  quarterly 
payments  on  the  7th  day  of  April,  the 
7m  day  of  July,  the  7th  day  of  October 
and  the  7th  day  of  Jannary  in  every 
year  without  deduction  or  abatement,  and 
the  first  quarterly  payment  to  be  made  on 
the  7th  day  of  April,  1864,  if  the  said 
marquis  should  then  be  living,  together 
with  a  proportionate  part  of  the  said 
annuity  for  the  time  which  should  have 
elapsed  between  the  day  of  the  date  of 
the  now  stating  indenture  or  the  then 
last  quarterly  day  of  payment  thereof  as 
the  case  might  be,  and  the  day  of  the 
decease  of  the  said  Marquis  of  Anglesey, 
in  case  he  should  depart  this  life  on  any 
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other  day  than  one  of  the  said  qnarterly 
days  of  payment,  and  power  was  given 
to  the  petitioner  on  the  said  annnity  being 
in  arrear  for  twenty-one  days,  into  and 
npon  the  said  hereditaments  and  premises 
iheret^  charged  or  made  chargeable  with 
the  said  annnity,  or  into  and  upon  any 
part  or  parts  thereof  to  enter  and  distrain 
for  the  same  annuity  and  all  arrears 
thereof  as  if  the  same  was  a  rent  reserved 
on  a  lease  for  years,  to  the  intent  that 
the  petitioner  should  and  might  thereby 
and  therewith  or  otherwise  be  fully  paid 
and  satisfied  the  said  annuity  and  all  the 
arrears  thereof,  and  the  said  marquis 
thereby  also  granted  unto  the  petitioner 
that  so  often  as  the  said  annuity  or  any 
part  thereof  should  be  in  arrear  and  un- 
paid by  the  space  of  forty  days  after  any 
one  of  the  said  days  whereon  the  same  was 
thereinbefore  appointed  to  be  paid  as 
aforesaid,  then  and  so  often  as  it  should 
happen,  and  either  on  or  at  any  time  after 
the  expiration  of  the  said  forty  days  it 
should  be  lawful  for  the  petitioner,  his 
ezeontors,  administrators  and  assigns, 
although  no  legal  or  formal  demand 
should  have  been  made  of  the  said  an- 
nuity, but  subject  as  aforesaid  into  and 
npon  the  said  hereditaments  and  premises, 
or  any  part  thereof  to  enter,  and  the 
same  to  have,  hold  and  enjoy,  and  the 
yearly  rents  and  profits  thereof,  and 
of  every  part  thereof,  to  receive  and 
taike  nntil  he  should  thereby  or  therewith 
or  otherwise  be  fully  satisfied  and  paid 
the  said  annuity  of  960!.,  and  all  arrears 
thereof^  and  also  all  such  costs,  charges, 
damages  and  expenses  as  should  be  occa- 
sioned by  the  non-payment  of  the  said 
annuity  or  any  part  thereof  at  the  days 
or  times  aforesaid.  And  it  was  further 
witnessed  that  for  further  securing  the 
said  annuity,  and  for  the  considerations 
aforesaid,  tiie  said  marquis  at  the  re- 
quest of  the  said  petitioner  granted  and 
demised  unto  the  said  Charles  Baker  all 
and  singular  the  manors  or  lordships, 
parks,  rectories,  advowsons,  capital  and 
other  messuages,  farms,  lands,  tenements, 
tithes,  rent-charge  in  lieu  of  tithes,  rents, 
charges  and  other  rente  and  other  &ee- 
hold  and  leasehold  hereditaments  therein- 
before charged  or  made  chargeable  with 
the  said  annuity  of  9G01.  thereby  granted 


with  their  appurtenances,  to  hold  the 
same  (subject  nevertheless  to  the  ohai^^ 
and  incnmbranoes  then  already  affecting 
the  same)  onto  the  said  Charles  Baker  for 
the  term  of  200  years  &om  thence  next 
ensuing  if  the  said  marquis  should  so  long 
live,  and  without  impeachment  of  waste 
nevertheless  upon,  and  for  the  trost  pur- 
poses thereini^ter  declared,  and  it  was 
thereby  declared  that  the  said  term  of 
200  years  was  granted  upon  trust  for  the 
better  securing  the  due  and  r^ular  pay- 
ment of  the  said  annuity,  and  that  in  case, 
and  when  and  as  often  as  the  money  or 
any  quarterly  payment  or  any  part  thereof 
should  be  in  arrear  and  unpaid  in  the 
whole  or  .in  part  for  the  space  of  sixty 
days  next  after  any  one  of  tino  days  or 
times  thereinbefore  appointed  for  pay- 
ment thereof,  the  said  Charles  Baker 
should  by  and  out  of  the  yearly  rents  and 
profits  of  the  said  hereditaments  and 
premises  thereby  demised  (but  subject  as 
aforesaid)  or  by  any  mortgage  thereof, 
or  of  a  competent  part  thereof  for  all  or 
any  part  of  the  said  term  of  200  years, 
or  by  bringing  actions  against  or  making 
distresses  npon  all  and  every,  or  any  one 
or  more  of  the  tenants  of  the  said 
hereditaments  and  premises  for  recovery 
of  the  rents  then  in  arrear,  or  by  making 
entries  on  the  same  hereditaments  and 
premises  or  any  of  them,  and  also  by 
granting  leases  for  any  term  or  numbw 
of  years  not  exceeding  twenty-one  years, 
determinable  nevertheless  .with  the  said 
term  of  200  years  thereby  granted,  of 
any  fanns  which  should  be  untenanted 
as  often  as  the  said  marquis  should  not 
provide  tenants  for  the  same  at  a  fair  and 
reasonable  rent,  or  by  all  and  every  or 
any  one  or  more  of  the  ways  and  means 
aforesaid,  levy  and  raise  such  arrears  of 
the  said  annuity,  as  firom  time  to  time 
should  become  due,  together  with  all  such 
damages,  costs,  charges  and  expenses  as 
the  said  Charles  Baker  should  incur,  sus- 
tain or  be  put  into  by  reason  of  the  non- 
payment of  the  said  annuity  or  any  part 
thereof,  and  together  with  the  costs, 
charges  and  expenses  attending  the  exe- 
cution of  the  trusts  of  the  said  term  of 
200  years.  And  upon  this  further  trust 
that  the  said  Charles  Baker  should  in 
the  first  pltuw  ratfun  and  leimborw  to  and 
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for  himself,  his  costs,  charges  and  ex« 
penses,  and  in  the  next  place  to  pay  and 
satisfy  to  the  said  petitioner  all  the  arrears 
of  the  said  annuity  of  960^,  and  all  costs, 
chaises,  damages  and  expenses  which  he 
should  have  incurred  by  reason  or  on 
acooont  of  the  non-payment  thereof  or 
(d&nj  part  thereof  or  in  or  about  recover- 
ing  and  enforcing  the  payment  of  the 
same.  And  upon  this  further  trust  that 
in  the  meantime  and  until  some  quarterly 
payment  thereof  should  be  in  arrear  and 
unpaid  in  the  whole  or  in  part  by  the 
afuce  of  sixty  days  next  after  some  one  of 
the  days  or  times  thereby  appointed  for 
payment  of  the  same,  and  also  from  time  to 
time  when,  where  and  so  often  as  all  arrears 
of  the  same  annuity,  and  the  said  costs, 
charges,  damages  and  expenses  should  be 
raised  or  folly  satisfied  and  paid,  the  said 
Charles  Baker  should  permit  and  sufier 
the  said  marquis  or  his  assigns  to  receive 
and  take  the  yearly  rents  and  profits  of 
the  said  hereditaments  and  premises. 
And  upon  this  further  trust  that  the  said 
Charles  Baker,  his  executors,  adminis- 
trators or  assigns  should  from  time  to 
time  after  payment  of  the  said  annuity, 
and  after  deducting,  paying  and  retaining 
such  costs,  charges,  damages  and  expenses 
as  aforesaid  pay  to  the  said  marquis,  his 
executors,  administrators  or  assigns,  the 
money  (if  any)  which  from  time  to  time 
should  remain  in  the  hands  of  the  said 
Charles  Baker,  his  executors,  adminis- 
trators or  assigns  unappUed  to  any  of  the 
purposes  aforesaid.  Aiid  in  the  said  in- 
denture are  contained  covenants  on  the 
part  of  the  said  marquis  to  surrender  to 
the  said  Charles  Baker  the  copyhold  and 
customary  hereditaments  comprised  there- 
in, and  also  for  payment  to  the  said 
petitioner,  William  Watkins,  of  the  said 
annuity,  thereby  granted  as  and  when  the 
same  should  become  payable  as  aforesaid. 

The  marquis  died  on  Feb.  7,  1869. 

This  suit  had  been  instituted  for  the 
administration  of  the  estate  of  the  late 
marquis  and  the  usual  creditors'  decree 
had  been  made. 

The  apportioned  rents  for  the  quarter 
current  at  the  marquis's  death,  amounting 
to  8002.,  had  been  paid  into  Court,  and 
carried  to  a  separate  account  intituled 
suspense  account. 


There  were  specialty  creditors  unpaid, 
and  the  estate  was  insolvent. 

At  the  time  of  the  marquis's  death  two 
quarters  of  the  rent  charge,  amounting  to 
480i.,  were  in  arrear. 

The  apportioned  part  of  the  quarter 
current  at  the  death  of  the  marquis  was 
801. 

The  petition  now  presented  by  Watkins 
asked  for  payment  to  him  of  the  4801.  and 
802.  out  of  the  rents  standing  to  the 
suspense  account. 

Mr.  Fry  and  Mr.  GraaknaU,  for  the 
petitioner. — The  petitioner  is  at  least) 
entitled  under  the  Apportionment  Act,  4  & 
5  Will.  4.  c.  22.  s.  2,  to  the  apportioned 
part  for  the  current  quarter. 

If  the  marquis  had  lived,  the  petitioner 
might  have  received  the  whole,  therefore 
he  has  the  same  right  now. 

[The  Masteb  of  the  Rolls. — You  are 
not  an  assign  at  law.  You  are  asking  me 
to  give  you  under  the  Act  what  you  could 
not  have  got  if  the  tenant  for  life  bad 
lived.] 

The  petitioner  hadtitie. 

[The  Masteb  of  the  Bolls. — No  title 
until  entry  only  an  tn^rMse  termini;  with- 
out an  actual  entry  yon  cannot  recover 
rents  on  a  demise.] 

There  are  two  things,  a  rent  charge 
and  term,  a  rent  charge  with  power  of 
distress  and  a  right  to  rent  wholly  inde- 
pendent of  the  term. 

[The  Master  of  the  Rolls. — ^The  rent- 
charge  only  gives  you  right  after  notice 
to  this  tenant,  otherwise  you  could  not 
distrain  at  law,  and  the  rent  charge 
stopped  with  the  death.] 

The  petitioner's  estate  stopped,  but  the 
Act  continued  his  right  to  take  the  rents 
if  he  chose. 

Sir  B.  BaggdUay,  Mr.  SouthgcUe,  Mr. 
Oraha/m  Eastings  and  3fr.  0.  T.  Simpson, 
for  the  respondent,  were  not  called  on. 

The  Master  of  the  Rolls. — I  cannot 
allow  that  the  Apportionment  Act  gives 
any  right  to  which  a  mortgagee  would  not 
have  been  entitled  if  there  had  been  no 
death.  If  the  mortgagee  were  in  posses- 
sion the  case  would  be  different,  he  could 
then  have  got  all  that  the  tenant  for  life 
was  entitled  to. 

But  I  cannot  follow  the  argument  that 
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the  Act  gives  him  a  right  to  an  appor- 
tioned part  althongh  he  would  have  had  no 
right  to  the  whole  of  the  rent  if  the  day 
for  payment  had  arrived.  I  am  of  opinion 
that  he  is  not  an  assign  of  the  rents  within 
the  meaning  of  the  Act ;  that  means  one 
who  wonld  have  been  entitled  to  the 
whole  qnarter's  rent  if  the  day  for  pay- 
ment  had  arrived. 

It  appears  to  me  the  Act  was  not  in. 
tended  to  apply  as  between  mortgagor 
and  mortgagee  not  in  possession,  tuid 
that  a  mortgagee  who  is  not  in  possession 
is  not  an  assign  within  the  meaning  of 
the  Act.  The  petition  mast  he  dis- 
missed. 


Solicitors— Messrs,  Watkins,  Baker  &  Baylis, 
for  petitioner ;  Messrs.  Waller  &  Handson  and 
Hessrs.  Horn  &  Murray,  for  respondent. 


'■} 


HARRIS  V.  RICH. 
DE  ROZAS  V.  RICH. 


Hall,  V.C 

1874 
Jan.  16 

Go»U — Old  Creditor's  Suit — Fund  in 
Court  —  Second  Administration  Suit  — 
Abatement — Application,  in  both  Suits — 
Croum. 

Where  a  party  claims  his  costs  out  of 
a  fund  paid  into  Court  in  an  old  suit, 
and  a  second  suit  is  instituted  with  re- 
spect to  the  fund,  which  latter  suit  after- 
wards abates,  the  proper  course  for  the 
claimant  to  adopt  is  to  present  a  petition, 
entitled  in  both  suits,  stating  the  special 
facts  of  the  case,  and  praying  relief  accord- 
ingly. 

Petition. 

On  the  2nd  of  Angnst,  1873,  an  appli- 
cation  was  made  in  the  second  of  the 
above  named  suits,  to  dismiss  the  bill  in 
it  for  want  of  prosecution.  The  facts  of 
the  case  were  these — 

Thomas  Winde  died  in  Jamaica  in 
1819,  possessed  of  personal  estate  both 
in  England  and  Jamaica.  In  1823  a  snit 
was  institnted  by  Mr.  Harris,  who  claimed 
to  be  a  judgment  creditor  of  Thomas 
Windo,  against  Anthony  Rich,  who  was 
the     legal    personal    representative    of 


Thomas  Winde  in  England,  for  the  ad- 
ministration of  his  estate.  Anthony 
Rich  by  his  answer  in  the  snit  of  Hams 
V.  Bich  (the  first  above  named  suit)  ad- 
mitted the  possession  of  9991.  stock 
belonging  to  Thomas  Winde's  estate,  and 
in  pursuance  of  an  order  made  in  that 
suit.,  the  sum  of  stock  was  transferred 
into  Court  in  1824.  Mr.  Harris  died  not 
very  long  afterwards.  Nothing  further 
was  done  in  that  suit.  In  1869,  there 
was  standing  to  the  credit  of  that  cause 
the  sum  of  9992.  stock  so  transferred 
into  Court,  and  a  ftirther  sum  of  1,8681. 
cash,  being  the  accumulations  of  the  divi- 
dend thereof.  In  that  year,  Francois  de 
Rozas  filed  the  bill  in  De  Bozos  y.Bich  (the 
second  above  named  snit),  alleging  that 
by  virtue  of  a  power  of  attorney  given  to 
him  by  the  surviving  executor  of  Mr. 
MacDowell  (who  was  another  judgment 
creditor  of  Thomas  Winde)  letters  of  ad- 
ministration of  MacDoweU's  esteto  had 
been  granted  to  him ;  and  praying  that 
t]i«*stock  and  cash  standing  to  the  credit 
of  the  cause  of  Harris  v.  Bieh  might  be 
transferred  to  the  credit  of  De  Bozas  v. 
Bich}  and  that  it  might  be  ascertained 
who  were  the  persons  entitled  to  the 
money.  The  suit  of  De  Bozas  v.  Bich 
was  brought  on  for  hearing  on  the  26tli 
of  July,  1869,  before  Vice-Chancellor 
Stuart,  when  his  Honour  declined  to  make 
any  order  according  to  the  prayer  of  the 
biU ;  on  the  ground  that  the  judgment  by 
virtue  of  which  the  plaintiff  claimed,  was 
obtained  so  far  back  as  1817,  and  had 
never  been  revived.  His  Honour  then,  afc 
the  request  of  the  plaintiff  De  Rozas, 
ordered  the  cause  to  stand  over  so  that 
he  might  be  able,  if  possible,  to  amend  his 
title.  When  the  cause  came  on  at  a  sub- 
sequent period,  it  was  again  ordered  to 
stand  over  for  the  same  purpose.  la 
April,  1870,  the  plaintiff's  solicitor  wrote 
to  say  that  the  surviving  executor  of 
MacDowell,  fiwm  whom  the  plaintiff  held 
the  power  of  attorney,  had  died;  and 
that  the  suit  had  consequently  become 
defective.  Under  those  circumstenoes 
the  motion  was  made  to  dismiss  the  bill 
for  wantof  prosecution,  which,  after  stand- 
ing over  from  time  to  time,  was  renewed 
as  already  stated  on  the  2nd  of  August, 
1873.    In  support  of  the  motion  it  waa 
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tinn  snbmitted  iihat  nothing  bad  been  in 
taat  done  in  the  suit  of  De  Bozos  v.  BieJt, 
fisr  four  years ;  and  it  was  therefore  asked 
eittmr  that  the  bill  in  that  snit  shonld  be 
dismissed  with  costs,  or  that  the  plaintiff 
in  it  might  be  pnt  nnder  snob  terms  as 
wonld  ensnre  the  due  prosecntion  of  the 
Bait.  In  answer  to  that  it  was  urged 
that  the  suit  of  De  Bozos  y.  Bich  had 
become  abated ;  and  that  the  Conrt  bad 
no  jorisdiotion  to  make  any  order  in  it. 
Vice- Chancellor  Wickens  was  of  opinion 
that  that  was  so  ;  and  suggested  the  pos- 
aibtiity  of  taking  some  proceedings  in  the 
snit  of  Harris  v.  Bich,  which  would  en- 
able the  defendant  to  obtain  possession 
of  the  money. 

A  petition  was  accordingly  presented 
by  Ajithony  Bich,  the  defendant  in  De 
Bozos  Y.  Bich  and  entitled  in  both  suits. 
The  petition  stated  the  above  facts,  and 
also  that  from  the  best  information  which 
the  petitioner  was  able  to  obtain,  he 
believed  the  Crown  wonld  ultimately  be 
entitled  to  the  whole,  or  some  part  of  the 
fund ;  and  prayed,  that  the  costs  which 
be  baid  been  obliged  to  pay  as  the  legal 
personal  representative  of  Thomas  Winds 
and  his  &ther,  might  be  paid  out  of  the 
fond  in  Court. 

That  petition  came  on  to  be  heard  on 
the  19th  of  December,  1873,  when  the 
Court  suggested  that  the  Attorney- 
General  aJ^ould  be  served  with  it;  and 
directed  the  petition  to  stand  over  for  that 
porpose.  The  service  was  duly  efiFected : 
and  on  the  16th  of  January,  1874,  the 
petition  came  on  to  be  finally  heard,  and 
disposed  of. 

^  Mr.  W.  Wonley  Knox  was  for  the  peti- 
tioner. 

Mr.  O.  W.  Hemming,  for  the  Crown, 
did  not  oppose. 

Mr.  Dtdtineon  was  for  the  plamtiff  in 
De  Rotas  y.  Bich, 

Hali,  y.C,  made  an  order  according 
to  the  prayer  of  the  petition. 


Solicitor— Ur.  Hand,  for  the  petitioner  j  Messrs. 
Bawea  &  Bradley,  for  the  down. 


New  Bnns,  43.— Chamc. 


1874.         >        In  re  BOtTH. 
March  16.    J 

Judgment  Debt — Exeeulion — Legal  Be- 
VMinder — Delivery  in  Executim — 1  &■  2 
Viet.  c.  110.  ss.  11,  13 ;  27  *  28  Viet, 
c.  112. 

An  ettate  in  remainder  eatmotbeddivered 
in  execution  by  the  sheriff. 

This  was  an  appeal  from  an  order  made 
on  a  petition  by  y.C.  Malins.  In  Decem- 
ber, 1872,  a  judgment  recovered  by  the 
petitioner  C.  Houghton  against  the  pre- 
sent appellant  T.  D.  South  was  entered  up 
for  a  snm  of  8002.  and  costs. 

The  appellant  was  then  a  minor.  He 
was  entitled  to  the  following  estates—' 
First,  to  a  legal  remainder  in  a  house  in 
Kent,  under  a  testamentary  gift  as  fol- 
lows— 

"  My  wife  shall  possess  my  house  at 
Bridge  daringherlife,butnotto  leave  and 
let,  and  at  her  decease  I  bequeath  it,  the 
said  house,  to  my  grandson,  T.  D.  South, 
and  in  the  event  of  his  death,  to  the  next 
grandson  or  grand-daughter  as  the  case 
may  be." 

The  tenant  for  life  of  this  property  was 
still  living. 

The  second  property  was  at  Staines,  in 
Middlesex,  and  was  devised  by  will,  dated 
in  1865,  to  the  testator's  wife  for  l^e,  and 
then,  subject  to  an  existing  life  estate  of 
the  testator's  mother  and  the  said  life 
estate  of  his  wife,  to  the  testator's  grand- 
son, the  said  T.  D.  South,  in  fee. 

The  petitioner,  C.  Houghton,  issued 
execution  on  his  judgment,  and  the  Sheriff 
of  Middlesex  made  return  to  a  writ  of 
elegU  that  the  debtor  was  "  seized  in  his 
demesne  of  the  reversion  in  fee  simple  " 
of  the  property  at  Staines,  "  being  of  the 
olear  yearly  value  of  1242.,"  which  said 
premises  he  had  caused  to  be  delivered  to 
the  said  C.  Houghton,  by  a  reasonable 
price  and  extent,  to  hold  to  him  according 
to  the  nature  and  tenure  thereof,  accord- 
ing to  the  form  of  the  statute  in  such  case 
made  and  provided,  until  the  snm  of 
866Z.  18s.  6d.,  named  in  the  writ,  shoold 
be  levied. 

The  return  made  no  mention  of  the 
Sheriff's  fees. 

81. 
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A  similar  reiiom  was  inade  by  Uie 
Sheriff  of  Kent,  stating  that  the  debtor 
was  "  seised  in  his  demesne  of  the  rever- 
sion in  fee  simple  "  of  the  property  at 
Bridge,  being  of  the  clear  yearly  value 
of  20/. 

The  judgment  had  been  registered  in 
the  Court  of  Common  Pleas,  and  the 
writs  of  elegit  to  the  Sherifis  of  Middlesex 
and  Kent  were  also  so  registered  on  the 
26th  of  August  and  1st  of  November, 
1873,  respectively. 

Enqni^  had  been  made  at  the  offices 
of  the  IJnder-Sheriff  of  Middlesex  and  of 
the  Sheriff's  agent  of  Kent,  on  behalf  of 
the  debtor,  as  to  what  was  aotnally  done 
under  the  elegitt,  but  no  information  was 
obtained,  except  that  it  was  not  the  prao- 
tice  actually  to  deliver  the  land  nnder  an 
elegit. 

On  the  3rd  of  November,  1873,  C. 
Houghton  presented  a  petition  in  the 
matter  of  the  27  A  28  Vict.  c.  112,  and 
of  the  debtor,  praying  a  sale  of  his  in- 
terest in  the  lands. 

On  the  22d  of  January,  1874,  the  sum 
of  S821. 16s.  9d.,  the  amount  due  for  prin- 
cipal, interest  and  costs  nnder  the  judg- 
ment, not  including  anything  for  the  costs 
of  the  elegits  and  Shenffs'  fees,  was  paid 
on  behalf  of  the  debtor,  and  received  by 
the  petitioner's  solicitor  without  prejudice. 

On  the  16th  of  February,  1874,  the 
debtor  came  of  age. 

On  the  25th  the  petition  came  on  for 
hearing,  and  the  Vice-chancellor  held 
that  the  execution  was  properly  executed, 
and  ordered  payment  of  the  costs  of  the 
elegit  and  Sheriffs'  fees,  and  of  the  appU- 
cation. 

The  debtor  appealed. 

Mr.  E.  0.  WiUit  and  Mr.  Clare  for  the 
appellant. — ^We  say  that  a  remainder  can- 
not be  seized  in  execution. 

The  enactments  affecting  the  question 
ore  1  A  2  Vict.  c.  110.  ss.  11.  A  13  ;  and 
27  A  28  Vict.  o.  112  (2).    If  they  are 

(1)  1  &  2  Vict.  c.  110.  8. 11,  provides  that  ";lt 
shall  bo  lawful  for  the  Sheriff  or  other  officer  to 
whom  any  writ  of  degit,  or  any  precept  in  pur- 
soance  thereof,  shall  be  directed  ....  to  make 
and  deliver  execution  onto  the  party  in  that  be- 
half sning  of  all  such  lands,  tenements,  rectories, 
tithes,  rents  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  cnstomary 
tenure  as  the  person  against  whom  execution  is  lo 


proceeding  tmdeor  tiie  latter  Act  ihe^  nrast 
shew  actual  delivery.  If  not,  their  foanm 
of  proceeding  is  wrong.  Under  the  old 
law  a  remainder  was  not  extendable— 

sued,  or  any  person  in  trust  for  him  shall  have 
been  seized  or  possessed  of  at  the  time  of  entering 
up  the  said  judgment,  or  at  any  time  afterwards, 
or  over  which  such  person  shall  at  the  time  of 
entering  up  such  judgment,  or  at  any  time  after- 
wards, nave  any  disposing  power  wiuch  he  might, 
without  the  assent  of  any  other  person,  exercise 
for  his  own  benefit,  in  like  manner  as  the  Sheriff 
or  other  ofi&cer  may  now  make  and  deliver  execu- 
tion of  one  moiety  of  the  lands  and  tenements  of 
any  person  against  whom  a  writ  of  dtgit  is  ned 

Ottt.*'^ 

Section  13  provides  that  a  judgment  shall 
operate  as  a  charge  upon  all  lands,  &c,  "  of  or 
to  which  such  person  shall  at  the  time  of  enter- 
ing up  such  judgment,  or  at  any  time  after- 
wards,  be  seised,  possessed  or  entitled,  fi>r  any 
estate  or  interest  whatever  at  law  or  in  equity, 
whether  in  possession,  reveraon,  remainder  or 
expectancy,  or  over  which  such  person  shall  at 
the  Ume  of  entering  up  such  judgment,  or  at  any 
time  afterwaids,  have  any  disposing  power  whicB 
he  might,  without  the  assent  of  any  other  per- 
son, exercise  for  his  own  benefit  ....  and  that 
eveiy  judgment  creditor  shall  have  such  and  the 
same  remedies  in  a  Court  of  Equity  against  the 
hereditaments  so  charged  by  virtue  of  this  Act, 
or  any  part  thereof,  as  he  would  be  entitled  to 
in  case  the  person  against  whom  such  jndgmeot 
shall  have  been  so  entered  up,  had  power  to 
charge  the  same  hereditaments,  and  had  by 
writing  under  his  hand  agreed  to  charge  the 
same  with  the  amount  of  such  judgment  debt 
and  interest  thereon ;"  with  provisoes  against  the 
judgment  being  enforced  for  a  year,  and  to  p»>- 
tect  purchasers  for  value  without  notice. 

The  Act  27  &  28  Vict  c  112,  provides,  sec- 
tion 1,  that — "  Mo  judgment  statute  or  recogni- 
sance to  be  entered  up  after  the  passing  of  this 
Act  shall  afiact  any  land  (of  whatever  tenure) 
until  such  land  shall  have  been  actually  deli- 
vered in  execution  by  virtue  of  a  writ  of  eUgU,  at 
other  lawful  authority  in  pursuance  of  such  judg- 
ment statute  or  recognisance." 

Section  2 — "  In  the  oonstmc^n  of  this  Act . . . 
ths  term  land  shall  be  taken  to  include  all  here- 
ditaments, corporeal  or  inoorpoieal,  or  any  interest 
therein." 

Section  4 — "  Every  creditor  to  whom  any  land 
of  his  debtor  shall  have  been  actoally  delivered  in 
execution  by  virtue  of  any  such  judgment  statute 
or  recognisance,  and  whoee  writ  or  other  process 
of  execution  shall  be  duly  registered,  shall  be  en- 
titled forthwith,  or  at  any  tune  afterwards  while 
the  registry  of  such  writ  or  process  shall  continue 
in  force,  to  obtain  from  the  Court  of  Chancery  upon 
petition,  in  a  summary  way,  an  order  for  the 
sale  of  his  debtor's  interest  in  such  land,  and  eveiy 
such  petition  may  be  served  upon  the  debtor  only, 
and  thereupon  the  Court  shall  direct  all  soch  en- 
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FSn.  Ahr.  Statute  Merohaat,  Letter 
P.  15. 
-A  remainder  cannot  be  deliyered.    It 
lies  in  grant  and  not  in  lirerj,  and  a  feoff- 
ment cannot  be  made  of  it. 

Tbe  judgment  oould  not,  in  &ct,  be 
executed  by  the  Sheriff  under  section  11 
ofthel  Vict,  c.  110— 

Jn  re  Jhilte  of  Netocasfle  39  Law  J. 
Bep.  (n.s.)  Ghano.  68 ;  s.  o.  Law 
Rep.  8  Bq.  700. 
The  words  of  section  13  are  wider,  but 
the  charge  thereby  created  is  merely  in- 
dicate, imd  can  only  be  enforced  by  bill — 
HcUton  T.  Saywood,  ante  872 ;    s.  c. 
Law  Bep.  9  Chanc.  229 ;  s.  c.  22 
W,B.356. 
There  are  two  other  points  raised.  First, 
it  was  said  on  behalf  of  the  petitioner  that 
we  are  estopped  by  the  Sheriff's  return, 
but  ihe  return  is  made  on  an  en  parte 
enquiry,  and  we  cannot  be  bound  by  it. 

We  say,  moreover,  that  the  Court  had 
no  juriBoiction  to  order  payment  of  the 
costs  by  the  elegU  and  the  Sheriff's 
poundage.  It  cannot,  in  any  case,  do 
more  than  give  effect  to  the  levy,  which 
does  not  mention  these  items.  Supposing 
the  levy  good,  we  have  discharged  it  by 
the  payment  we  have  made  of  the  amount 
it  names. 

Mr.  Everitt,  for  the  respondent  on  the 

Speal  (the  petitioner). — He  referred  to 
9  judgment  in 

qoiries  to  be  made  as  to  the  nature  and  parti- 
enlaia  of  the  debtoi'e  intereat  in  such  land,  and 
his  title  thereto,  aa  shall  ai>pear  to  be  necessary  or 
pzoper  .  .  .  ." 

Section  11  enacia— "  That  it  shall  be  lavful  for 
the  ^eriffor  other  officer  to  whom  any  writ  of 
ikgit,  or  any  precept  in  poisnance  thereof,  sliall 
be  directed  ....  to  make  and  deliver  execution 
imto  the  part7  in  that  behalf  suing,  of  all  such 
landa,  tenements,  lectoriee,  tithes,  rents  and  here- 
ditaments, indnding  land  and  hereditaments  of 
eopyhold  or  customary  tenure  as  the  person  against 
vhom  execution  is  so  sued,  or  any  person  in 
trust  for  him,  shall  have  been  seized  or  possessed 
of  at  the  time  of  entering  up  the  said  judgment,  or 
at  any  time  afterwards,  or  over  which  such  person 
riball  at  the  time  of  entering  up  such  judgment,  or 
at  any  time  afterwards,  having  any  disposing 
power  which  he  might,  without  tne  assent  of  any 
other  person,  exercise  for  his  own  benefit,  in  like 
manner  as  Uie  Sheriff  or  other  officer  may  now 
make  and  deliver  execution  of  one  moiety  of  the 
lands  and  tenranents  of  any  person  against  whom 
a  Trit  attUffUia  sae^out.'* 


Jn  re  Howarth,  42  Law  J.  Bep.  (n.s.) 
Chano.  816;  s.  c.  Law  Bep.  8 
Chanc.  415. 

LoBD  Justice  Jaues. — ^We  do  notre« 

auire  any  reply,  Mr.  Willis,  except  as  to 
ie  costs  of  the  appKcation. 

Mr.  WUlis. — ^They  should  have  waited 
till  the  debtor  came  of  a^.  Till  then  he 
had  no  means  of  raising  the  money. 

LoKD  JusnoB  Jambs. — I  think  that  is 
enough. 

In  this  case  I  am  of  opinion  that  the 
order  of  the  Vice- Chancellor  cannot  be 
sustained.  In  principle  the  case  is  de- 
cided by  Mation  v.  Haywood  (ubi  supra') ; 
but  independently  of  that,  by  the  words 
of  the  old  Act  (1  <fc  2  Vict.  c.  110)  the 
Sheriff  is  to  seize  the  lands  of  which  the 
debtor  is  "  seised  or  possessed."  In  this. 
case  the  debtor  was  not  at  the  time  of  the 
seizure  seised  or  possessed,  because  he 
was  only  entitled  in  remainder.  And  the 
Sheriff,  or  some  person  having  the  con- 
duct of  the  proceedings,  seems  to  have 
been  well  aware  of  the  difficulty,  for  we 
have  a  return  that  the  debtor  was  seised 
of  a  reversion  jrielding  a  'present  rent — • 
which  was  seizable,  the  fact  being,  that 
instead  of  a  reversion  having  an  annual 
value,  he  was  entitled  to  a  remainder  or 
a  contingent  interest.  That  was  not  the 
interest  which  was  purported  to  be  seized. 
The  petitioner  comes  for  the  sale  of  a 
remainder,  and  not  of  a  reversion  of 
which  he  was  seized  for  an  immediate 
estate.  Under  a  return  of  Black  Acre, 
the  creditors  cannot  sell  White  Acre.  The 
return  is  of  one  thing  and  the  petition  for 
the  sale  of  another.  The  petition  is  cer- 
tainly wrong  on  that  simple  ground,  there 
being  a  mistake,  in  fact,  as  to  the  credi- 
tor's interest.   * 

The  order,  therefore,  cannot  stand,  and 
for  the  reasons  mentioned  by  Mr.  Willis,  I 
think  the  petition  should  be  dismissed 
with  oosts  m  the  Court  below ;  but  of 
course,  without  any  costs  of  the  appeal. 

LoBD  JusTiGB  MBI.I.I8H. — ^I  am  of  the 
same  opinion. 

Solicitors — Mr.  Woodward,   for   the  petitioner; 
Uessrs.  Le  Biche  &  Son,  for  the  appellant. 
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Anticipation,  Bestraint  on — Absolute  Be- 
quest of  Sum  of  Consols — Man^ied  Woman. 

A  restraint  on  ottiietpaMon  may  apply 
as  toeU  to  a  personal  fund  producing  in. 
eome,  to  which  fund  a  married  iooman  is 
absolutely  entitled,  as  to  real  estate  pro- 
duoing  rent,  and  will  in  either  ease  prevent 
alienation  during  coverture. 

Testatrix  by  wiU  gave  5002.  consols  to 
A.  B.,  a  married  woman,  absohUely.  By 
eodicU  she  declared  that  aU  gifts,  whether 
absohUe  or  limited,  made  by  her  wiU  to  any 
female,  should  be  for  her  separate  use 
without  power  of  anticipation.  The  fund 
was  paid  into  Court : — Held,  on  petiOon 
for  payment  out  by  A.  B.,  that  the  restraint 
on  anticipation  applied  to  the  consols,  and 
that  A.  B.  tDM  otUy  entitled  to  receive  the 
income  during  coverture. 

Bj  will,  dated  in  1860,  E.  Ellis  gave  to 
A.  M.  Allen,  a  married  woman,  t£e  som 
of  5002.  32.  per  cent.  Consolidated  Bank 
Annuities  absolately. 

The  testatrix  l^ewise  gave  Tarions 
other  l^^acies  to  females,  some  of  stock 
and  some  of  cask  Of  these  gifts  some 
were  afaeolute  in  possession,  others  for 
life  in  poaseasion,  and  others  were  in 
remainder  after  previoos  interest,  some 
of  those  in  remainder  being  for  life  only, 
and  the  others  being  absolute. 

By  a  subsequent  oodioil  the  testatrix 
declared  that  all  gifts  and  provisions 
thereby  or  by  her  wiU  made  to  any  female 
should  be  for  her  separate  use  and  (whilst 
she  should  be  under  coverture)  without 
any  power  of  anticipation.  The  said 
legacy  of  5002.  consols  had  been  trans- 
ferred  into  Gonrt  under  the  Trustee  Be- 
lief Act. 

A  petition  was  presented  by  A.  M. 
Allen,  for  transfer  out  of  the  fund. 

Mr.  North,  for  the  petitioner.— First. 
Having  regaid  to  the  nature  of  the  gift 
and  the  other  gifts  in  the  will,  I  contend 
that  the  restraint  on  anticipation  was  not 
intended  by  the  testatrix  to  apply  at  all  to 
an  absolute  g^ft  of  consols  in  possession 
which  is  an  interest  incapable  of  being 
anticipated,  but  only  to  such  gifts  as 
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were  csqwUe  of  being  dealt  with  by  an- 
ticipation, if  anticipation  had  not  beea 
forbidden  by  the  codioil. 

Second.  If  intended  by  tiie  tectatrix  to 
apply  to  these  consols,  ICrs.  Allen  is  now 
wsolutely  entitied  to  the  fund  in  posaeasion 
—to  receive  that  fund  is  not  to  alienate 
her  interest,  and  even  if  it  were,  it  is 
not  to  alienate  it  by  anticipation,  and  this 
is  all  that  the  clause  restrains.  The  dis- 
tinction is  taken  in 

Be  Sykes'  Trusts,  2  Jo.  &  H.  415 ; 
in  that  case  "  a  married  woman  became 
by  the  will  of  a  testatrix,  who  died  in 
1851,  entitled  to  property  for  her  separate 
nse  with  a  restramt  on  anticipation,  sub- 
ject to  the  life  interest  of  her  father  who 
died  in  1860."  Vice-Chancellor  Wood 
considered  that  the  restraint  on  aataoi- 
pation  applied  while  the  interest  <^  the 
married  woman  Mras  reversionary,  but  tiiat 
when  it  became  an  interest  in  possession 
she  was,  though  still  under  coverture,  en- 
titled to  receive  the  fund,  and  it  was  paid 
out  of  Court  to  her  twice  on  this  view, 
having  been  paid  into  Court  first  by  the 
trustee  of  the  will,  and  subsequently  by 
other  trustees  on  account  of  a  claim  in 
respect  of  on  alleged  settiement  by  Mrs. 
Sykes. 

[The  Master  of  the  Bolls  referred 
to— 

Baggett  v.  Meua,  '<1  Coll.  138 ;  a.  a 
1  Ph.  627 ;  15  Law  J.  Bep.  (n.b.) 
Ghanc.  262.] 

That  was  a  case  of  real  estate. 
In  re  Sarel,  10  Jur.  N.S.  876 ; 
Be  GaskeU's  Trusts,  11  Jur,  N.S. 
780, 
the  married  woman  was  restrained  firom 
alienation  in  any  way.     Here  she  is  only 
restifuned  Qrom.  alienation  by  totioipation. 
All  the  oases  are  reoonoileable  if  Uus  dis- 
tinction is  kept  in  mind. 

[Thb  Masteb  of  thb  Bolls.- The 
wcTOs  in 

Be  OaskeWs  Trusts  (u5t  supra) 
are  in  efiect  the  same  aa  those  in 
Be  Sykes'  Trusts  (ubi  supra), 
which  was  cited,  and  as 

JBe  OaskdVs  Trusts  (vhi  supra) 
is  the  later  decision  of  ^e  same  Judge, 
I  shall  follow  it  in  preferenoe  to 
Be  Sykes'  Tnmts  {ubi  mpra). 

He  also  referred  to- 
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Spring  t.  Pride,  10  Jar.  N.S.  646 ; 
Mid 

Amwtage  v.  Ooaiet,  85  Beav.  1.] 
Mr.  Henderson,  for  the  trnstee,  who 
had  paid  the  fiind  into  Court. 

Thi  Mastbb  or  thb  Bou.8. — ^I  oannot 
accede  to  the  iagenions  argnments  of 
Mr.  North,  bat  it  is  very  sorpriaing  to 
find  that  there  ia  no  distinct  anthority  on 
the  question  that  I  have  to  decide. 

The  testatrix,  by  her  will,  gives  to 
Augusta  Maria  Allen  (who  is  a  married 
womaa)  a  sum  of  bank  annuities.  The 
subject  matter  of  the  gift  is,  therefore, 
not  a  sum  of  money,  and  I  do  not  now 
decide  anything  as  to  such  a  gift.  What 
the  testatrix  has  done  is  to  give  a  per- 
petoal  annni^  to  a  married  woman  ab- 
solutely. It  is  not,  strictly  speaking,  a  gift 
of  a  oi^tal  sum,  but  of  a  perpetual  an- 
nuiiy,  subject  to  redemption  by  the 
State. 

Having  done  that,  the  testatrix,  by 
her  codiS,  directs  that  all  gifts  and  pro- 
Tisions  (whether  absolute  or  limitod) 
tibereby  or  by  her  will  made  for  any 
female  shall  be  for  her  separate  use  and 
(whilst  she  shall  be  under  .coverture) 
without  any  power  of  anticipation. 

The  first  question  is  whether  these 
terms  apply  ta  this  gift  of  bank  an- 
nuities P  I  cannot  accede  to  the  argu- 
ment that  they  do  not.  The  language  of 
the  codicil  appears  to  me  to  be  plain  and 
distinct.  The  direction  extends  to  all 
gifts,  whether  absolute  or  limited ;  and  it 
i^pears  to  me  to  apply,  and  to  have  been 
intended  by  the  testatrix  to  apply  to  this 
gift. 

The  next  question  is,  assuming  that 
the  direction  does  appl^,  what  is  i^  effect 
on  the  gift  P  It  is  said  that  a  gift  to  a 
married  woman  of  bank  Mmuities,  fol- 
lowed by  a  restraint  on  anticipation, 
enables  her  to  take  the  whole  fond  at 
once.  It  seems  to  me  that  a  restraint  on 
anticipation  as  applied  to  an  annuity, 
prevents  the  annuitant  from  getting  the 
annuity  all  at  once ;  if  she  took  it  all  at 
once,  it  would  be  as  plain  an  anticipation 
as  one  could  have.  That  is  rather  a  nar- 
row ground  to  take.  Still  I  think  that, 
considering  the  nature  of  the  gift  and 
the  language  of  the  will,  there  ia  sufii- 


oient  to  enable  me  to  decide  thia  question 
on  this  ground  alone. 

But  lalso  think  that,  after  the  two  dd^ 
oisions  in  Baggett  v.  \Meux  (itM  supra), 
it  must  be  considered  as  settled  that 
where  there  is  an  absolute  gift  to  a 
married  woman  of  a  fund  producing  in^ 
come,  followed  b^  a  restraint  on  antici- 
pation, the  resiramt  on  anticipation  pre- 
vents her  &om  alienating  the  ftmd  during 
coverture,  and  I  prefer  to  decide  the  case 
on  that  broader  ground. 

It  is  admitted  that  the  position  of  a 
married  woman  as  to  property  which 
she  is  restrained  from  alienating  is 
anomalous.  It  is  apparentiy  assumed  bj 
Vice-Chanoellor  Knight  Bruce  in  BaggeU 
V.  Me*M  (u&iaupra)  that  a  married  woman 
may  be  restrained  daring  coverture  from 
alienating  a  fund  producing  income.  He 
says  this — "  It  being  clear,  and  admitted 
on  all  hands,  that  with  respect  to  a  life 
interest  given  to  a  married  woman  for 
her  separate  use  she  may  be  effectually 
restrained  from  doing,  during  her  cover- 
ture, any  act  of  alienation,  totel  or  partial 
(without  any  clause  of  forfeiture,  and 
without  any  limitation  over  taking  effect 
upon  such  an  act),  it  being  cleu-,  as  I 
apprehend,  that  a  clause  prohibiting 
alienation  or  anticipation  by  a  married 
woman  of  her  separate  estete  (when  there 
is  no  such  provision  of  fbrfeiture  or  limi- 
tation over),  however  the  prohibition 
may  be  expressed,  whether  in  terms  con- 
fining it  to  a  period  of  coverture,  or  in 
terms  general  and  undefined,  or  in  terms 
distinctly  expressing  a  period  beyond  as 
well  as  during  coverture,  has  by  law 
validity  allowed  to  it  as  to  a  life  interest 
at  least,  but  that  this  validity  is  by  the 
same  law  (whatever  the  expressions)  not 
permitted  to  extend  to  a  period  beyond 
coverture  (that  is,  the  law  of  its  own 
force  preventii^  the  restriction  from 
operation  or  effect  as  to  anv  act  done 
when  coverture  does  not  exist).  I  am 
at  a  loss  to  discover  any  sufficient  reason 
why  that  which  holds  good  as  to  a  life 
interest  should  not  eqiully  hold  good  as 
to  an  absolute  estate.  Why  should  there 
be  any  difference  P  " 

It  IS  trup  that  the  actual  decision  in 
that  case  applied  to  real  estate,  bat  the 
I  liave  read  appears  to  me  • 
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dear  expression  of  opinion  by  Vice* 
Chancellor  Enight  Brace  that,  so  far  as 
restraint  on  anticipation  ia  concerned, 
there  is  no  distinction  between  capital 
and  income. 

Then  on  appeal,  the  Lord  Chancellor 
says — "  After  the  case  of  Tullett  v.  Arm. 
strong  (1)  there  can  be  no  donbt  about 
the  doctrine  of  the  Court  respect- 
ing  the  property  given  to  the  separate 
use  of  a  married  woman,  and  it  is  clear 
that  that  doctrine  applies  as  much  to 
an  estate  in  fee  as  to  a  life  estate.  The 
object  of  the  doctrine  was  to  give  a 
married  woman  the  enjoyment  of  pro- 
perty  independent  of  her  hnsband,  but 
to  secure  that  object,  it  was  absolutely 
necessary  to  restrain  her  during  cover- 
ture from  alienation.  The  meaning  evi- 
dently applies  to  a  fee  as  much  aa  to  a 
life  estate,  to  real  property  as  much  as 
to  personal."  That  shews  that  the  Lord 
Chancellor  thought  that  there  was  no 
distinction  between  real  and  personal 
estate,  between  corpus  and  income. 

Though  I  find  no  direct  decision  on 
the  point,  I  think  there  is  snfScient  au- 
thority to  enable  me  to  say  that  there 
is  no  distinction  between  personal  estate 
producing  income  and  r^  estate  pro- 
ducing rent.  I  repeat  that  I  decide  no- 
thing as  to  the  effect  of  a  clause  restrain- 
ing anticipation  where  no  income  is 
produced.  Here  I  think  the  petitioner 
can  only  have  the  income  paid  to  her 
during  coverture. 

SoIicitOTg — MeMTS.  Noiris,  Allen  &  Carter,  for  the 
petitioner;  Meters.  Tanqneray-Willaame  & 
Banbury,  for  the  respondent. 
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74  } 
l19.    J 


uhleb  v.  hales. 


Baooh,  V.C 
1874 
Feb 

PraeHce — Plaintiff  out  of  the  Jurisdiction 
— Security  for  Costs — Officer  in  the  Army. 

The  bond  of  an  officer  in  Her  Majesty's 
service,  whose  regiment  is  stationed  out  of 
the  jurisdiction  of  the  Court,  it  a  sufficierU 

(1)  1  Bear.  1 ;  s.  e.  4  MyL  &  Cr.  377 ;  s.  c.  6 
Law  J.  Bep.  (n.8.)  Chanc.  303;  8  ibid.  19;  0 
ibicLiU. 


secmUy  for  the  eottt  cf  a  plaint^  ia  a 
Chancery  suit,  resident  out  of  the  jvritm 

diction. 

The  plaintiff  in  this  suit  was  resident 

in  Italy,  and  the  defendant  made  the  nsnal 
application  that  security  might  be  givon 
for  costs.  A  bond  was  then  entered  into 
on  behalf  of  the  plaintiff,  and  deposited 
with  the  Clerk  of  Becords  and  Writs,  and 
the  obligor  was  described  in  the  bond  aa 
"Horatio  Gordon  Robley,  a  captain  in 
Her  Majesty's  Slst  regiment  (High- 
lands)," but  without  any  further  address. 

The  defendant's  solicitors  applied  for 
the  address  of  the  surety  and  a  reference 
to  his  bankers,  but  were  only  informed  in 
reply  that  the  pkuntiff's  regiment  was 
stationed  at  Stirling  in  Scotland.  A  sum- 
mons was  then  taken  out  by  iiie  defendant 
asking  that  the  plaintiff  might  be  ordered 
to  procure  some  sufficient  person  to  give 
security;  this  summons  was  adjourned 
into  Court  by  the  chief  clerk. 

It  appeared  by  affidavit  that  Captain 
Bobley  when  be  signed  the  bond  was 
staying  in  Italy  on  a  visit  to  the  plaintiffl 

Mr.  E.  Maenaghten,  for  the  Bummons, 
contended  that  Captain  Bobley's  aecnriW 
was  insufficient,  on  the  ground  that  hia 
bond  was  worthless,  because  if  he  re- 
mained abroad  it  could  not  be  enforced. 

Mr.  Kay  and  Mr.  Tremlett,  for  the  plain- 
tiff, were  not  called  upon. 

Bacon,  V.C,  said — I  could  not  make 
the  order  asked  for  by  the  sununona 
without  deciding  that  no  officer  in  Her 
Majesty's  service  was  competent  to  give 
security  for  costs.  If  any  other  reason 
wero  alleged  why  this  gentleman  would 
not  be  likely  to  prove  a  sufficient  security 
I  would  attend  to  it,  but  as  this  is  not  so, 
the  summona  must  be  dismissed  witli 
costs. 


Solicitors — Messrs.  Beran  &  Vetting,  for  pldn- 
tiff;  Messrs.  Parker,  Watney  &  Clarke^  for 
defendant. 
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1  Be  THB  FOOLB IIBK  BSIOK 

1873.- 

>      AND    BLUB    CUT    OOU- 

Dec.  18. 

j        PANT. 

Liguidation — Voluntary  Winding-up — 
Oredilor — Claim — Action — Staying  Execu- 
tion—Oosta — Oompanies  Act,  1862,  sec- 
tion 138.         ' 

A  creditor  made  a  claim  in  a  voluntary 
vinding-up,  but  the  liquidator  refused  to 
take  out  a  summons  to  consider  it.  The 
creditor  then  brought  on  action,  and,  the 
company  not  appearing,  he  recovered  judg- 
ment for  the  full  amount.  On  motion  by 
the  company, — Held,  that  the  Court  umuld 
restrain  execution  on  the  terms  of  the  cre- 
ditor being  allowed  to  prove  for  his  judg- 
ment, costs  at  law,  and  costs  of  the  motion. 

Thia  company  being  in  liquidation, 
Messrs.  Ingram  &  Co.  sent  in  a  claim 
for  193Z.  15«.,  for  work  and  labour  done 
and  materials  supplied.  The  liquidator 
disputed  the  amount  of  the  claim, 
and  refused  to  take  out  a  summons 
to  consider  it.  It  was  admitted  that  such 
a  summons  could  only  be  taken  out  by 
tiie  liquidator.  Messrs.  Ingram  &  Co. 
thereupon  commenced  an  action  on  No. 
vember  11th,  1873,  and  on  December  8th, 
the  action  benng  in  the  cause  list  for  the 
sittings  commencing  on  December  10th, 
the  liquidators  gave  notice  of  motion, 
under  section  138  of  the  Companies 
Act,  1862,  to  rostrain  the  action  and  con- 
sider the  claim  in  chambers.  The  motion 
was  made  on  December  11th,  but  the  re- 
spondenta  urged  that  the  claim  could 
best  be  tried  in  the  action,  and  the  motion 
was  ordered  to  stond  over  to  await  the 
result  of  it. 

The  company  did  not  appear  at  the 
trial  of  the  action,  though  they  had 
pleaded  never  indebted,  and  Messrs.  In- 
gram recovered  judgment  for  the  &11 
amount  of  their  claim  with  costs. 

Mr.  Hadley  now  renewed  the  motion,  and 
asked  for  a  stay  of  execution  on  the  terms 
of  the  creditor  being  admitted  to  prove  in 
the  liquidation  for  his  judgment  and  costs, 
and  costs  of  the  motion.  He  cited — 
In  re  The  Keynsham  Company,  33 

Beav.  123 ; 
In  re  The  Life  Association  of  England, 
34  Law  J.  Bep.  (^.s.)  Chanc.  64 ; 


In  re  The  Peninsvlar,  S/v.,  Banking 
Company,  35  Beav.  280. 
Mr.  Jason  Smith,  for  the  creditors,  con- 
tended that  the  costs  had  been  caused  by 
the  improper  conduct  of  the  liquidators, 
and  that  the  creditors  ought  to  be  allowed 
to  recover  them  &om  the  company,  and 
leave  the  company  to  settle  with  the 
liquidators.     He  cited — 

Ex  parte  Levick,  Law  Bep.  5  Eq.  69. 

The  Master  op  the  Rolls. — ^This  case 
has  been  estremely  well  argued,  and  if  it 
were  of  the  first  impression,  I  should  have 
heard  Mr.  Hadley  in  reply  and  taken 
time  to  consider  what  nde  ought  to  be 
adopted.  But  I  am  saved  that  course  bv 
three  decisions  of  Lord  Bomilly's,  which 
are  all  in  point  in  principle,  and  one  clearly 
so  even  iu  the  facts.  Besides  which  I 
am  informed  by  Mr.  Fry,  as  amiciu  curice, 
that  the  present  Lord  Chancellor  has  ex- 
pressed an  opinion  in  conformity  with 
these  decisions.  Against  that  there  is  a 
decision  of  Vice-Chancellor  Stuart  on  an 
action,  brought  under  different  circum- 
stances, which  I  cEuinot  consider  to  be 
contrary  to  those  three  cases. 

The  first  in  order  of  date  is  by  Lord 
Bomilly,  on  the  16th  of  July,  1863,  name- 
ly— In  re  The  Keynsham  Company  (ubi 
supra).  There  a  creditor  of  the  compuiy 
had  apparently  begun  an  action  before 
the  winding-up,  ana  the  liquidator  came 
to  the  Court  to  stay  the  action.  The 
Master  of  the  Bolls  at  first  thought  that 
a  special  case  must  be  made,  but  eventu- 
ally he  granted  the  injunction,  saying 
the  practice  was  analogous  to  the  staying 
of  actions  after  a  decree  for  administra- 
tion, and  that  the  creditor  should  have 
his  costs  down  to  the  time  of  his  receiv- 
ing notice  of  the  winding-up— in  the 
present  case  that  would  exclude  all  the 
costs — such  costs  to  be  added  to  the  debt. 
So  that  even  when  the  creditor  had  no 
notice  of  the  winding-up  his  costs  were 
added  to  his  debt. 

The  next  case  was  that  of  The  Life 
Association  of  England  (ubi  supra),  de- 
cided on  the  25th  of  July,  1864,  by  the 
same  Judge.  There  the  creditor  had 
brought  the  action  before  the  winding-up, 
and  the  Master  of  the  Bolls  decided  that 
on  the  application  of  the  liquidator  he. 
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onght  to  stay  tbe  action,  without  reference 
to  any  special  circnm stances,  saying, 
"  There  is  clearly  an  analogy  between  tluis 
and  a  snit  for  administration.  If  the  ex- 
ecutor does  not  admit  assets,  the  costs  of 
the  creditor  can  only  be  added  to  his 
debt ;  bnt  if  assets  are  admitted  and  the 
debt  not  disputed,  the  creditor's  costa 
would  at  once  be  paid.  In  this  case  I 
can  only  grant  the  application  on  condi- 
tion, first,  that  Mr.  Whitty,  the  creditor, 
be  allowed  to  see  ^e  proceedings  on  the 
winding-up,  and,  secondly,  to  prove  for 
his  debt."  And  he  granted  the  injunc- 
tion on  the  terms  that  Mr.  Whitty  was  to 
be  allowed  to  prove  for  his  debt,  includ- 
ing costs.  He  also  says,  "  If  the  action 
had  been  brought  after  the  winding-np, 
I  should  have  disallowed  costs."  That  is 
an  authority  against  giving  this  creditor 
any  costs  at  all.  But  the  attention  of  the 
Judge  was  not  called  to  the  distinction 
between  a  compulsory  and  a  voluntary 
winding-up,  in  the  latter  of  which  a  cre- 
ditor cannot  initiate  proceedings  in  any 
manner  except  by  bringing  an  action.  I 
therefore  do  not  attend  to  that  last  obser- 
vation. 

Then  came  the  third  case  of  The  Pemti' 
eular,  Sj-c,  Banking  Company  {iihi  supra), 
in  January,  1866.  That  was  very  like 
this  case.  There  the  action  was  com« 
menced  after  the  winding-up  on  twelve 
bills  of  exchange.  The  liqaidator  let  the 
creditor  commence  the  action,  and  the 
day  before  trial  he  moved  to  restrain  it. 
There  was  no  defence  and  no  remedy, 
and  the  Master  of  the  Rolls  restrained 
execution,  and  let  the  creditor  go  in  under 
the  winding-up,  adding  his  costs  to  hia 
debt.  I  suppose  his  attention  was  called 
to  the  distinction  between  a  voluntary 
winding-up  and  a  compulsory  one;  and 
it  was  not,  I  imagine,  disputed  that  the 
creditor  had  notice  of  the  winding-up. 

With  these  three  decisions  one  way,  I 
have  only  to  deal  with  one  decision  of 
Yice-Chuicellor  Stuart  produced  in  oppo- 
sition to  them,  namely,  Ex  pa/rte  Levick 
(vbi  tvprd).  That  was  an  action  by  a 
liquidator  to  recover  some  moneys  agamst 
Levick  and  five  other  persons,  which  ac- 
tion failed.  I  presume  that  the  action 
was  in  the  name  of  the  company.  There 
was  an  attempt  made  by  the  liquidator  to 


arrest  the  judgment,  so  as  to  compel  the 
defendants  in  the  action  to  go  m  and 
prove  for  their  costs.  They  were  not 
creditors  of  the  company  in  any  other 
sense.  And  the  yice-(^ancellor  said  that 
the  creditors  referred  to  as  ranking  pari 
passu  in  the  Act  of  Parliament  must  mean 
creditors  of  the  company  at  the  time  of 
the  order  for  winding-up.  The  case, 
therefore,  is  completely  distinct  &om  the 
other  three  cases.  If  the  respondents  in 
that  case  had  been  creditors  at  the  time 
of  the  winding-np,  I  presume  the  Judge 
would  have  followed  the  other  cases. 
That  case,  thra>efore,  does  not  affect  those 
others. 

That  being  so  I  should  feel  bound  to 
adhere  to  the  established  practice ;  bnt  I 
must  say  I  don't  see  how  any  other  prac- 
tice could  be  established,  when  tiiere  is  a 
h(ma  fide  dispute,  and  the  company  aUow 
an  action  to  be  brought  in  a  proper  case 
before  a  jury  and  a  common  law  Judge. 
This  was  a  claim  for  labour,  work  and 
materials.  They  might  weU  consider  that 
the  Chief  Clerk's  office  was  not  the  best 
place  to  try  such  a  claim.  The  Act  has 
not  made  it  imperative  on  the  liquidator 
to  apply  to  try  every  claim,  and  uie  cre- 
ditor has  no  other  remedy  except  to  brine 
an  action.  And  the  same  Act  has  said 
that  the  creditors,  at  the  time  of  the 
winding-up,  must  be  paid  pari  pattu. 
Then  it  has  been  argued  that  though  I 
must  arrest  execution  for  the  debt,  I  musk 
allow  it  for  the  costs.  But  the  costs  are  a, 
mere  appendage  to  the  debt,  being  the 
cost  of  ascertaining  it.  The  role  in 
Chancery  is  that,  nowever  large  costs 
may  be,  they  must  be  added  to  the  debt. 
I  therefore  cannot  see  how  any  other  role 
could  be  established  in  a  winding-up.  I 
think  the  creditor  ought  to  have  been, 
allowed  by  the  legislature  to  take  out  a 
summons  himself ;  but  that  not  being  so, 
I  must  follow  the  established  practice, 
and  this  creditor  must  be  allowed  to 
prove  for  the  debt,  interest  and  costs,  to 
which  he  is  entitled  under  the  judgment, 
and  for  his  costs  of  this  motion. 


Soliciton — Messrs.  Kandall  &  Angier,  for  the  com- 
pany; Mr.  W.  A.  Plunket,  fiir  the  creditor*. 
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1874.        Vbarcut  v.  hessbnoeb. 
March  25.    J 

Bpeeifio  Performance — Time  of  Essence 
of  Contract — Extension  of  ZYme — Waiver. 

If  it  he  of  the  essence  of  the  contract  that 
an  act  shoiUd  he  completed  hy  a  fixed  dale, 
an  extension  of  the  time  does  not  operate 
as  an  absolute  waiver  of  that  condition,  but 
only  substitutes  the  extended  time  for  the 
original  time. 

M.  and  W.,  entitled  to  a  lease  under  a 
building  agreement,  defeasible  by  notice  in 
ease  they  did  not  complete  buildings  hy  the 
1st  of  January,  1874,  in  July,  1873,  en. 
tared  into  an  agreement  to  seU  their  in- 
terest to  the  plaintiffs  for  2,000?.,  2001.  of 
tohieh  teas  paid  on  signing  the  agreement, 
8002.  and  1,0002.  to  be  paid  at  the  times 
specified  in  the  5th  clause,  which  was  as 
follows :  "  If  the  purchaser  shall  fail  to 
pay  either  the  8002.  on  the  142A  of  July, 
1873,  or  the  1,0002.  on  the  31st  of  July, 
1873,  or  as  to  the  1,0002.  upon  such  de- 
ferred date  as  the  parties  might  agree  upon, 
all  motley  paid  previous  to  such  default 
being  made  shall  be  absoluteily  forfeited 
and  this  contract  become  nuU  and  void." 

The  8002.  was  duly  paid.  The  time  for 
payment  of  the  1,0002.  was  extended  to  the 
26^  of  August,  1873.  The  purchaser 
made  default  in  payment  at  that  date. 
The  tenders  gave  notice  to  determine  the 
agreement,  and  a  suit  for  specific  performance 
was  instituted  by  the  purchasers  :— 

Held,  that  by  the  5th  clause  timetvas  made 
of  the  essence  of  the  contract.  That  the  ex\ 
tension  of  the  time  to  the  26th  of  August 
did  not  operate  as  an  absolute  waiver  of  that 
condition,  hut  merely  substituted  the  26th 
of  August  for  the  original  date.  Opinion 
of  LOBD  RoMiLLY  in  Parker  v.  Thorold, 
16  Beav.  76,  thai  after  an  extension  of 
time,  time  cannot  be  taken  to  be  of  the 
essence  of  the  contract  disapproved  of. 
BUI  dismissed  with  costs,  without  pr^udice 
to  any  action  at  law  to  recover  the  1,0002. 

By  an  agreement  dated  the  Ist  of  Jan* 
tiary,  1873,  and  made  between  the  Cloth- 
workers'  Company  of  the  one  part  and 
J.  Messenser  and  J.  Wilcox  of  the  other 
part,  the  Clothworkera'  Company  agreed 
to  lease  certain  property  in  the  city  to 

New  Sbbob,  43. — Ciuhc. 


Messrs.  Messenger  and  Wilcox  for  the 
term  of  80  Tears  from  the  25th  of  De. 
comber,  1872,  on  the  completion  of  the 
bnildings  stipulated.  The  lessees  coye< 
nanted  to  complete,  within  one  year  from 
the  25th  of  Becember,  1872,  or  from  the 
day  on  which  possession  shonld  be  de> 
livered,  certain  specified  bnildings  to  the 
satia&ction  of  the  sorveyor  of  the  oom> 
pany,  and  according  to  plans  to  be  ap« 
proved  by  him  ;  and  it  was  provided  that 
in  case  the  buildings  should  not  be  com> 
pleted  by  the  time  specified  the  lesson 
might  determine  the  agreement.  The 
lessors  gave  up  possession  to  the  lessees 
on  the  Ist  of  January,  1873. 

By  an  agreement  dated  the  15th  of 
July,  1873,  but  signed  before  that  date^ 
the  lessees  agreed  to  sell  their  interest  to 
Messrs.  J.  Barclay  and  H.  J.  Yallance. 
Such  agreement  was  as  follows — 

1.  The  vendors  shall  sell  and  the  piir< 
chasers  shall  purchase  the  vendors'  in* 
terest  in  the  premises  comprised  in  the 
said  agreement  of  the  1st  of  Janiiaiy, 
1873,  such  agreement  and  premises  being 
free  &om  all  incumbrances  except  the 
rent  to  be  reserved  by  the  lease  in  the 
said  agreement  mentioned,  and  the  cove* 
nants  and  conditions  to  be  therein  con- 
tained, amd  on  the  lessees'  part  to  be 
observed  and  performed  at  the  price  of 
2,0002.,  to  be  paid  as  follows,  that  is  to 
say,  the  sum  of  2002.  part  thereof  imme- 
diately upon  the  signing  of  the  said 
agreement,  and  the  sum  of  8002.  farther 
part  thereof  on  the  14th  day  of  July,  1873, 
and  1,000Z.,  the,  residue  thereof  on  the 
31st  day  of  Jnly,  1873,  or  as  to  the  said 
1,0002.,  at  such  deferred  date  as  the 
parties  may  agree  upon,  at  the  office  of 
Messrs.  Harcourt  and  MacArthur  (the  ven- 
dors'  solicitors),  and  the  purchasers  shall 
then  have  possession  of  the  said  premises. 

2.  The  vendors  having  already  deli- 
vered to  the  purchasers  a  copy  of  the  said 
agreement,  and  the  purchasers  being  fully 
aware  of  the  contents  thereof,  they  shtdl 
not  call  for  the  production  of  the  lessees 
title,  or  investigate  or  make  any  objec- 
tion in  respect  of  the  same,  or  require  any 
evidence  of  the  covenants  and  conditions 
contained  in  the  lease,  having  been  duly 
performed  up  to  the  completion  of  the 
purchase. 
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3.  No  assignment)  of  the  said  agree- 
ment of  the  Ist  of  January,  1873,  shall 
be  asked  for  or  required,  but  the  pur- 
chasers are  to  take  upon  themselves  every 
liability  of  every  description,  present  or 
futore,  which  the  vendors  are  or  may 
hereafter  be  under,  whether  in  relation 
to  the  buildings,  any  question  of  ancient 
lights,  or  otherwise. 

4.  The  vendors  undertake,  after  the 
completion  of  the  buildings  to  be  erected, 
and  after  the  performance  of  every  agree- 
ment and  condition  contained  in  the  said 
agreement,  so  as  to  entitle  the  vendors  to 
obtain  the  same,  to  obtain  the  grant  of  a 
lease  of  the  said  premises  to  the  pur- 
chasers, for  the  term,  at  the  rent,  and 
generally  upon  the  terms  of  the  said 
agreement. 

.  5.  If  the  purchasers  shall  fail  to  pay 
either  the  8002.  on  the  said  14th  day  of 
July,  1873,  or  the  l.OOOZ.  on  the  31st  day 
of  July,  1873  (or  as  to  the  1,000^.  upon 
fluch  deferred  date  as  the  parties  may 
agree  upon),  all  money  paid  previous  to 
Buoh  de&ult  being  made  shall  be  abso- 
lutely forfeited  and  this  contract  shall 
become  null  and  void,  except  that  in  case 
of  any  loss  arising  to  the  vendors  upon 
the  non-performance  of  this  contract  on 
the  part  of  the  purchasers,  the  purchasers 
shall  pay  to  the  vendors  the  amount  of 
such  loss,  whether  arising  from  a  re-sale 
of  the  properiy  or  otherwise. 

The  2001.  and  8002.  mentioned  in  the 
agreement  were  duly  paid. 
.    The  l.OOOZ.  was  not  paid  on  the  31st  of 
July,  1873,  nor  was  any  deferred  time  fixed. 

The  plaintifis  in  August  were  let  into 
possession. 

On  the  16th  of  August,  1873,  J.  Mes. 
senger,  on  behalf  of  the  vendors,  sent  to 
H.  J.  Yallance  the  following  letter — 

"Telegraph  Street 

"  My  dear  Sir, — I  simply  send  this  to 
remind  you  that  you  have  promised  to 
commence  operations  on  the  ground  on 
Monday  next.  I  am  sure  you  will  not 
neglect  this,  and  yon  must  take  this  aa  a 
formal  notice  that  unless  the  works  are 
commenced  as  promised  the  1,0002.  must 
be  paid  within  one  week  fromTuesday  next. 
"Toms  faithfully, 
"J.    ' 

«H.  J.Vallance.Esq." 


The  purchasers  did  not  commence  the 
buildings  or  pay  the  1,0002.  at  the  time 
specified  in  the  letter  of  the  16th  of 
August.  Nothing  was  done  on  either 
side  until  the  2nd  of  October,  1873,  when 
the  vendors  gave  notice  to  the  purchasers 
that  they  considered  the  agreement  at  an 
end,  that  they  should  re-sell  the  property, 
and  hold  the  purchasers  liable  for  any 
loss  incurred.  The  purchasers  replied, 
insisting  on  the  vendors  performing  the 
agreement.  On  the  16th  of  October  the 
Clothworkers'  Company  wrote  to  Messrs. 
Messenger  and  WUoox,  requiring  them 
to  proceed  with  the  buildings. 

On  the  20th  of  October,  1873,  the 
vendors  re-sold  the  property  to  a  Mr.  E. 
Browning  and  another,  who,  on  the  26th 
of  December,  entered  into  possession  and 
commenced  the  buildings. 

On  the  8th  of  January,  1874,  Messrs. 
Barclay  and  Yallance  filed  a  bill  against 
Messrs.  Messenger,  Wilcox  and  E.  Brown- 
ing, praying  for  specific  performance  of 
the  agreement  of  the  15th  of  July,  1873, 
and  for  an  injunction  to  restrain  the  de> 
fendants  from  interfering  with  the  plain- 
tiffs' completion  of  the  buildings.  The 
material  acts  and  the  effect  of  the  cor- 
respondence which  was  voluminous,  and 
the  natnre  of  the  arguments  for  the 
plaintifis  sufficiently  appear  fix>m  the 
judgment. 

Mr.  Southgate,  Mr.  W.  H.  O.  Bagthatce, 
and  Mr,  F,  Bagshawe,  for  the  plaintifis, 
cited — 

Maebryde  t.  Weeks,  22  Bear.  533; 
In  re  DagenlMm  Bocks  Oompany,  43 
Law  J.  Rep.  (n.s.)  Chanc.  261; 
s.  c.  Law  R«p.  8  Chanc.  1022 ; 
[The  Master  of  the  Rolls  referr^  to 
Bede  v.  Oakes^  2  De  Gex,  J.  &  S. 
518 ;  32  Beav.  555 ;  s.  c.  34  Lav 
J.  Rep.  (n.s.)  Chanc.  145 ; 
Parkin  v.  Thorold,  16  Beav.  69 ;  s.  o. 
22    Law    J.  Bep.   (n.s.)   Chano. 
170.] 
Httdson  V.  Bartram,  3  Madd.  440 ; 
Taylor  v.  Broion,  2  Beav.  180;  s.  c.  9 

Law  J.  Rep.  (n.s.)  Chano.  14 ; 
Vernon  v.  Stqahens,  2  P.  Wms.  66 ; 
Moss  v.  Matthews,  3  Yes.  279 ; 
Spurrier  v.  Hancock,  4  Yes.  667 ; 
Harrington  v.  Wheeler,  4  Yes.  686 
Coslake  T.  TiU,  1  Buss.  376; 
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DaoU  V.  Thomas,  1  Bass.  &  My.  506 ; 
s.  c.  9  Law  J.  Bep.  (o.s.)  Chanc. 
232; 
EacU  V.  Wmiams,  4  De  Gex,  M.  & 
G.  674 ;  8.  c.  24  Law  J.  Rep.  (n.s.) 
Chano.  531 ; 
Price  V.  Dyer,  17  Ves.  856. 
Mr.  Boiebwrgh  and  Mr.  Stiff e  Everitt,  for 
Messenger  and  Wilcox,  and  Mr.  Fry  and 
Mr.  B.  B.  Rogers,  for  E.  Browning,  were 
not  called  on. 

The  Master  op  the  Rolls. — This  is  a 
bill  filed  by  two  gentlemen  of  the  names 
of  Barclay  and  Yallance  against  the  de- 
fendants Messenger  and  Wilcox,  and  two 
pnrchasers  nnder  them — one  only  is 
named  in  the  bill,  bat  there  were  two — 
of  what  is  commonly  called  a  bailding 
agreement,  or  an  agreement  for  a  build- 
ing  lease.  It  is  necessary  to  consider 
what  the  sabject  of  the  purchase  was, 
because  I  thiiik  the  decision  that  I  have 
come  to  on  the  question  depends  to  some 
extent  upon  the  nature  of  the  tiling  bar- 
gained for.  Now  it  was  an  agreement 
dated  thq  Ist  of  January,  1873,  by  which 
Messenger  and  Wilcox  became  liable  to 
build  in  Telegraph  Street  a  house  of  the 
value  of  8,0001.,  within  a  year  from  Jan- 
nary,  1873.  There  was  a  covenant  to  that 
effect  in  the  agreement.  They  did  not 
become  entitled  to  the  lease  until  the 
house  was  built,  and  there  was  a  power 
reserved  to  the  Clothworkers'  Company, 
who  were  the  ground  landlords,  in  case  of 
default  for  two  calendar  months  to  re- 
enter. So  that  at  the  time  when  Hlo  ar- 
rangement, which  is  the  foundation  of 
this  suit,  was  made,  which  was  the  15th 
of  July,  1873,  the  interest  of  Messenger 
and  Wilcox  was  to  some  extent  preca- 
nous.  They  had  not  begun  bailding; 
tiiey  had  done  nothing  whatever  except 
pull  down  some  old  houses  which  were  on 
the  ground ;  they  were  in  the  possession 
of  a  vacant  piece  of  ground ;  they  had 
something  like  seven  months — that  is  to 
say,  they  had  literally  five  months  and 
two  months  for  the  defiault — to  build  a 
house  worth  8,0002.  on  the  ground;  and 
tiiere  was  a  personal  liability  on  them  to 
be  sued  on  their  covenant  to  build.  It 
might  therefore  prove  a  very  onerous  con- 
tract.   I  do  not  know  what  Mr.  Messen- 


ger is.  I  do  not  think  I  have  been  told ; 
but  Mr.  Wilcox  is  a  tailor.  Mr.  Messen* 
ger  does  not  appear  to  have  been  a 
builder.    What  is  he,  Mr.  Roxburgh  ? 

[Mr.  Messenger. — ^I  was  an  arcMteot, 
but  I  have  retired  from  practice.] 

The  Master  op  the  Bolls. — Neither 
Messenger  nor  Wilcox  were  themselves 
minded  to  build,  and  they  were  anxious 
to  get  rid  of  this,  which  I  have  no  doubt 
they  considered  a  beneficial  arrangement 
or  bargain  with  the  Clothworkers'  Com- 
pany. Now  they  met  a  gentleman  of  the 
name  of  Yallance,  who  seems  to  be  a  soli' 
citor  out  of  business,  and  who  had  a 
friend,  a  Captain  Barclay,  who  is  a  pay- 
master in  the  Bifle  Bri^^de,  and  a  man 
of  some  means.  Mr.  Henry  Fletcher 
Yallance,  who  is  one  of  the  plaintiffs,  was 
not  a  man  of  any  pecuniary  means  at 
all ;  ho  has  told  ns  so  most  fiiuikly.  He 
relied  entirely  on  being  able  to  raise  the 
money  which  might  be  wanted  to  per- 
form any  agreement  he  might  enter  into. 
By  an  agreement  dated  <£e  15th  July, 
1873,  Messrs.  Messenger  and  Wilcox,  who 
were  then  entitled  to  the  benefit  of  this 
building  agreement  with  the  Cloth- 
workers' Company,  agreed  to  sell  it  for 
2,000{.  to  the  plaintiff's,  Messrs.  Barclay 
and  Yallance.  It  is  no  part  of  my  duty 
on  this  occasion  to  ascertain  how  far 
Captain  Barclay  understood  what  he  was 
about,  or  whetiier  he  had  any  notion  of 
the  amount  of  liability  he  was  taking 
upon  himself  in  entering  upon  this  agree- 
ment. That  is  a  matter  between  him  and 
Mr.  Yallance,  with  which  I  at  present 
have  nothing  to  do.  But  it  is  to  be  ob- 
served that  both  Mr.  Yallance  and  Cap- 
tain Barclay  say  most  positively,  on  cross- 
examination,  that  it  was  neither  intended, 
agreed,  nor  expected,  that  Captain  Barclay 
was  to  furnish  more  than  a  sum  of  1,0002. 
That  being  so,  the  agreement  is  for  2,0002. 
to  be  paid,  nominidly,  2002.  at  a  prior 
date  and  8002.  on  the  14th  of  July.  Of 
course  if  the  day  had  arrived  before  the 
signature  of  the  agreement  1,0002.  had 
become  due,  and  in  substance  1,0002.  was 
then  paid ;  and  it  was  provided  that 
a  further  1,0002.  should  be  paid  on 
the  dlst  of  July,  1873,  or  at  such  de- 
ferred date  as  the  parties  might  agree 
upon,  at  the  offices  of  Messrs.  Harcourt 
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and  Mao  Artliar,  the  vendors'  solicitors, 
and  the  pnrchasers  should  then  have  pos< 
session  of  the  premises,  that  is,  on  pay- 
ment of  the  second  l.OOOi.  The  second 
clanse  was  that  the  pnrchasers  should  ac- 
cept the  title  of  the  vendors ;  and  this  is 
very  important,  becanse  in  ordinary  cases, 
of  course,  the  vendors  have  to  make  out 
their  title,  and  many  of  the  cases  have 
turned  on  their  neglect  or  delay  in 
making  out  their  title.  In  this  case  they 
had  no  title  to  make  out.  The  third 
clanse  was  that  they  were  not  to  make 
any  conveyance  of  it ;  there  was  no  ques- 
tion about  delay  in  the  conveyance,  they 
were  to  have  no  assignment  at  all ;  but 
the  pnrchasers  were  to  take  upon  them- 
selves every  liability  of  every  description, 
present  or  foture,  which  the  vendors  might 
be  under.  Then  the  fourth  clause  was 
this,  that  after  the  completion  of  the 
buildings  the  vendors  undertook  that 
the  Clothworkers'  Company  would  grant 
a  lease  to  the  purchasers.  So  that  this  is 
a  case  in  which  the  vendors  had  nothing 
to  do  before  completion  of  the  purchase, 
neither  to  make  out  a  title  nor  to  execute 
a  conveyance.  The  fifth  clause,  passing 
over  the  previous  sum  which  was  paid, 
was  this :  If  the  1,0002.  should  not  be  paid 
on  the  Slst  of  July,  1873  (or  upon  such 
deferred  date  as  the  parties  might  agree 
upon),  "  all  money  paid  previous  to  such 
de&ult  being  made  should  be  absolutely 
forfeited  and  the  now  stating  contract 
should  be  null  and  void,  except  that  in 
case  of  any  loss  arising  to  the  vendors 
from  the  non-performance  of  the  said 
contract  on  the  part  of  the  purchasers, 
the  purchasers  should  pay  to  the  vendors 
the  amount  of  such  loss,  whether  arising 
from  a  re-sale  of  the  property  or  other- 
wise." Now  that  differs  from  the  oi-di- 
nary  clanse  (generally  the  last  condition 
in  the  conditions  of  sale)  only  in  this, 
that  the  forfeiture  arises  on  a  single  and 
defined  event.  As  I  said  before,  the  agree- 
ment between  the  purchasers,  as  between 
themselves,  was  that  Captain  Barclay 
should  find  the  1,0002.  He  was  then  to 
have  a  third  of  the  profit  which  might 
arise  from  the  transaction,  and  to  have 
his  1,0002.  handed  back  to  him,  but  he 
was  not  to  advance  any  more  money. 
That  being  the  arrangement  between 


the  pnrchasers  the  question  arises,  how 
was  the  money  to  be  found  ?  Mr.  Yal- 
lance  had  no  money;  Captain  Barclay 
was  not  to  advance  any  more  ;  there  was 
therefore  1,0002.  to  be  found  from  some- 
where, to  say  nothing  of  the  8,0002.  re- 
quired for  the  building.  Mr.  Vallance, 
in  the  most  candid  manner,  tells  us  that 
not  having  any  monev  and  not  expecting 
to  obtain  any  from  Captain  Barclay,  he 
had  made  an  arrangement,  or  rather 
proposed  an  arrangement,  with  a  gentle- 
man whose  name  is  Houghton  on  behalf 
of  some  land  company  to  lend  him  the 
money.  This  proposal  never  ripened  into 
agreement,  and  the  proposal  was  certainly 
finally  and  conclusively  put  an  end  to  on 
the  20th  of  October,  1873.  I  mention  tiiat 
now  not  to  interrupt  the  narrative  in 
other  respects.  He  also  told  us  that  the 
vendors,  Messenger  and  Wilcox,  were 
perfectly  well  aware  that  he,  Mr.  Val- 
lance, had  no  money ;  he  never  pretended 
to  have  any,  and  he  said  everybody  knew 
it.  They  were  also  aware  that  he  could 
only  get  the  money  by  borrowing  it  some- 
where. 

Now  that  being  the  position  of  matters 
the  next  step  was  (though  when  it  waa 
taken  I  cannot  tell)  to  put  the  plaintiffs 
into  possession  of  the  property.  The 
plaintiffs  have  not  told  ;ne  when  it  took 
place,  but  I  cannot  help  guessing  (though 
I  have  no  evidence  before  me)  that  it  took 

Ci  some  time  in  July.  I  only  say  this, 
use  I  cannot  help  seeing  that  it  was 
not  by  any  moans  on  the  Blst  of  July  bat 
at  a  subsequent  date.  It  is  alleged  in  the 
bill  that  possession  was  given  on  the  13th 
of  September.  That  is  admitted  to  be 
wrong,  and  it  is  eondusively  proved  by 
the  evidence  that  the  plaintiffs  were  in 
possession  before  the  15th  of  August, 
although  how  long  before  does  not  appear. 
On  the  16th  of  August  Mr.  Messenger 
writes  a  letter  to  this  effect  to  Mr.  \^. 
lance — "I  simply  send  this  to  remind  yon 
that  you  have  promised  to  commence 
operations  on  the  ground  on  Monday 
next.  I  am  sure  you  will  not  neglect  this, 
and  you  must  take  this  as  a  formal  notice 
that  unless  the  works  are  commenced  as 
promised  the  1,0002.  must  be  paid  within 
one  week  from  Tuesday  next,"  whi«di 
would  be  the  26th  of  August.    The  plain* 
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ta&  allege  iu  the  bill  that  ihey  were  not 
in  a  position  to  promise,  and  certainly 
were  not  in  a  position  to  perform  the  first 
altematiye  of  that  letter.  As  regards  one 
of  the  i^aintifis  he  was  not  in  a  position 
to  perform  the  other  alternative ;  bnt  as 
re^uds  Captain  Barclaj,  it  appears  that 
he  could  have  paid  the  1,0002.  but  he  was 
not  applied  to  to  paj  it,  and  had  no  inten* 
tion  to  pay  it.  He  never  was  applied  to 
or  had  any  intention  of  paying  it  nntil 
the  filing  of  the  bill  or  a  day  or  two 
before.  That  letter  haying  been  received, 
a  very  extraordinary  correspondence  takes 
place.  The  answer  to  that  letter  was  a 
letter,  or  rather  two  letters,  from  Mr. 
Vallance,  one  directed  to  Mr.  Messenger, 
tiiB  writer  of  the  letter,  and  the  other  to 
Mr.  Wilcox,  the  other  vendor ;  the  one 
to  Mr.  Wilcox,  under  date  the  16th  of 
Angost,  ihe  other  of  the  18th  of  Angnst. 
The  first  is  to  Mr.  Wilcox,  and  Mr.  Val- 
lance asks  him — "  Arc  you  a  party  to  the 
letter  copied  on  the  other  side  P  If  so  I 
am  very  much  surprised,  and  take  leave 
to  inform  you  that  I  do  not,  and  will  not, 
recognise  any  right  of  yours  to  give  a 
peremptory  notice  for  payment  of  the 
1,0002.  alluded  to.  The  works  woold 
have  been  commenced  long  ago  if  every- 
thing had  turned  out  exactly  as  you  and 
Mr.  Messenger  represented  to  me."  Then 
he  writes  on  the  18th  to  Mr.  Messenger — 
"  I  am  in  receipt  of  your  peculiar  note  of 
the  16th  instant,  and  in  reply  beg  to  in- 
form you  that  I  decline  to  accept  any 
notice  from  you  to  the  effect  therein  con- 
tained, namely,  that  the  1,0002.  should  be 
paid  within  a  week  from  to-morrow.  I 
ebaR  abide  by  my  contract  with  you  and 
Mr.  Wilcox,  and  shall  know  how  to  pro- 
tect the  interests  of  Mr.  J.  Barclay  and 
myself  should  you  endeavour  to  depart 
from  that  contract.  A  great  part  of  the 
delay  in  commencing  work  has  been  occa- 
sioned by  yourself,  and  I  must  say  I  should 
have  hesitated  before  giving  you  such 
&vourable  terms  had  I  ^own  that  many 
<^  the  representations  made  to  me  on  your 
pert  would  not  be  borne  out  by  the  ucts. 
Perhaps  it  would  be  better  for  the  future 
if  yon  and  Mr.  Wilcox  wonld  communi- 
aate  with  me  on  this  business  through 
your  solicitor." 
Mr.  Wilcox  wrote  an  answer  to  that 


letter  on  the  21st  of  August,  which  is  in 
these  terms,  addressed  to  Mr.  Vallance— 
"  Tou  will  really  very  much  oblige  me  by 
informing  me  when  yon  intend  to  beg^ 
or  expect  to  begin  the  execution  of  the 
building  in  Telegraph  Street.  It  is,  I 
assure  you,  of  the  greatest  importance  to 
yon  and  us  that  not  a  moment's  delay 
should  take  place  in  the  commencement 
of  the  works."  [This  was  in  August, 
and  the  works  ought  to  have  been 
completed  by  the  end  of  December.] 
"  I  trust  you  will  not  consider  any 
communication  of  this  kind  either  in- 
quisitive or  presuming  upon  your 
rights,  but  do  let  me  have  a  satisfac- 
tory answer."  Therefore  that  letter  ad- 
nutted  that  he  was  a  party  to  the  notice, 
and  it  also  requested  Mr.  Vallance  in  a 
very  civil  way  to  let  him  know  whether 
he  was  going  to  commence  or  not.  It 
does  not  appear  that  any  answer  was  given 
to  that  letter  by  Mr.  Vallance;  but  the 
next  step  which  is  taken  is  one  which  he 
himself  recommended.  The  vendors  then 
do  apply  to  their  soUcitors,  and  the  soli- 
citors taking  a  view  of  the  contract  that 
it  was  at  an  end  by  reason  of  the  default 
in  the  payment  of  the  1,0002.  on  the  2nd 
of  October,  1873,  they  wrote  to  the  plain- 
tifiis  a  formal  notice  on  behalf  of  the 
defendants  Messenger  and  Wilcox — "We 
hereby  give  you  notice  that  you  haying 
made  default  in  pa3rment  of  the  1,000!., 
being  the  balance  of  the  purchase  money 
payable  to  us  under  and  by  virtue  of  an 
agreement,  dated  the  15th  day  of  July, 
1873,  such  agreement  has  become  niill 
and  void,  and  that  we  no  longfer  consider 
ourselves  bound  thereby,  and  that  we  shall 
proceed  to  deal  with  the  said  property  as 
if  the  said  agreement  had  never  been 
entered  into.  And  we  hereby  g^ve  yon 
further  notice  that  we  shall  hold  yon  liable 
for  any  loss  or  damage  we  may  sustain  or 
incur  by  reason  of  your  fidlnro  to  carry 
out  the  agreement." 

The  answer  to  that  of  the  same  2nd  of 
October  is  a  counter-notice;  and  the 
counter-notice  is  to  the  effect  that  they 
are  not  to  deal,  or  attempt  to  deal,  with 
the  property  as  owners,  and  that  they  are 
required  to  abide  by  and  perform  the  agree- 
ment in  every  respect,  and  that  they  will 
be  held  liable  for  loss ;  so  that  it  is  a  die- 
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iinct  refusal,  so  &r  as  can  be  implied,  to 
paytbe  1,000Z.  Then  nothing  more  isdone 
until  the  17th  of  October,  when  the  Oloth- 
•workers'  Company  by  their  clerk  send 
a  notice  to  Messrs.  Messenger  and  Wilcox, 
reminding  them  of  their  obligation  to 
complete  the  building  by  the  end  of 
December ;  reminding  them  of  some  pre- 
vious notice  to  a  similar  effect,  which 
does  not  appear  in  evidence ;  stating  also 
that  seven  weeks  of  the  time  are  now  only 
available ;  and  intimating  and  putting  in 
plain  terms,  that  unless  some  very  con- 
siderable progress  is  made  with  the  build- 
ing before  the  end  of  the  year,  the 
company  will  not  consider  that  they  are 
disentitled  from  enforcing  the  strict  terms 
of  the  agreement.  Naturally  under  pres- 
sure of  Uiat  threat,  Messrs.  Messenger  and 
Wilcox  were  veiy  anxious  to  dispose  of 
their  interest ;  they  say  so,  and  I  have  no 
reason  for  doubting  it.  They  look  out 
for  some  other  purchaser  who  will  build, 
because  they  were  under  a  covenant  to 
build,  and  they  find  the  other  defendants, 
who  agree  to  buy  the  same  agreement  of 
them  for  1,2001.,  and  on  the  20th  of 
October  an  agreement  for  sale  very 
similar  in  terms  to  the  agreement  made 
with  the  plaintifis  is  executed  by  Messrs. 
Messenger  and  Wilcox  to  Mr.  Browning 
and  the  other  gentleman  as  the  purchasers. 
That  is  an  apparent  profit  of  2001.,  because 
if  they  are  entitled  to  keep  the  1,0002. 
as  to  which  I  give  no  opinion — I  am  not 
asked  to  give  any  opimon,  and  I  do  not 
intend  to  prdudice  anything  that  may  be 
decided  at  law  either  one  way  or  the 
other,  but  even  supposing  they  were 
entitled  to  keep  the  1,0002.  professed  to  be 
paid  to  them — there  would  be  an  apparent 
profit  of  1,2002.     They  would  get  2002. 

Kfit  from  the  purchasers  and  apparently 
p  1,0002.,  which  they  had  admitted 
they  have  been  paid;  but  in  fact  the 
1,0002.  was  not  paid  to  them.  There  was 
an  agreement  that  52.  per  cent,  should  be 
paid  to  Mr.  Yallance,  and  the  52.  per  cent, 
on  the  first  1,0002.  had  been  really  paid  ; 
so  that  if  the  agreement  had  been  carried 
out  they  would  not  have  got  2,0002.,  but 
would  have  got  only  1,9002.  If  the 
agreement  is  now  carried  out  in  the  same 
way  they  will  get  something  like  1002. 
over,  but  then  there  is  no  doubt  that  they 


will  be  liable  to  some  expense  or  other, 
the  amount  of  which  I  cannot  ascerttun, 
but  if  I  were  to  hazard  a  conjecture  I 
should  say  there  would  be  no  profit  as  &r 
as  they  are  concerned,  even  if  they  are 
entitled  to  retain  the  deposit.  Therefore 
it  appears  to  me  that  it  is  plain  they  were 
bona  fide  frightened  by  the  notice  from  the 
Clothworkers'  Company. 

That  being  the  position  of  matters  on 
the  20th  of  October,  the  same  day  Messrs. 
Argles  &  Rawlins,  solicitors  to  Messrs. 
Messenger  and  Wilcoxgive  aformal  notice 
to  Messrs.  Garter  &  Sons,  who  were  the 
builders  about  to  be  employed  by  the 
plaintiffs,  to  remove  their  tools.  They 
did  remove  some  of  them ;  they  were  a 
rather  long  time  about  it;  and  on  or 
about  the  26th  of  December  some  builders 
in  the  employment  of  the  new  purchasers, 
forced  the  lock  and  took  possession,  and 
the  new  purchasers  have  been  in  posses- 
sion ever  since,  and  appear,  although 
after  the  filing  of  the  bill,  to  have  com- 
menced building  operations.  That  was 
resisted  by  the  plaintiffs,  who  gave  formal 
notice  on  the  Slst  of  December,  and  filed 
the  present  bill  on  the  8th  of  January, 
1874,  then,  and  not  until  then,  offering  to 
pay  the  second  1,0002.  There  is  only  one 
other  fact  I  need  mention,  which  I  think 
is  immaterial,  and  that  is  that  the  plain- 
tiff Vallance  certainly  knew  within  a  few 
days  after  the  20th  of  October,  although 
again  I  cannot  say  the  exact  day,  that 
the  property  had  been  resold  to  tiie  pre- 
sent purchasers,  but  he  took  no  step  in 
consequence  of  the  information. 

Now  the  first  question  I  have  to  decide 
is  what  the  legal  rights  of  the  parties  are 
on  the  contract ;  and  there  is  a  second 
question,  having  regard  to  the  nature  and 
subject-matter  of  the  contract,  the  known 
impecuniosity  of  the  purchasers — for 
Captain  Barclay  himself  could  not  have 
found  8,0002.  to  compleie  the  contract — 
and  their  utter  refusal  to  pay  the  money, 
whether  either  on  the  ground  of  time 
being  of  the  essence  of  the  contract,  and 
there  being  no  sufficient  waiver  by  the 
defendants,  or  whether  on  the  ground  of 
circumstances  and  conduct,  the  plaintiffs 
are  now  precluded  from  obtaining  the 
assistance  of  a  Court  of  Equity  for  specific 
performance  of  this  conteact.     It  must 
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not  be  forgotten  that  we  are  in  the  month 
of  March,  1874,  and  that  there  is  nothing 
like  an  assurance  that  the  Clothworkers' 
Company  would  g^ve  further  time  to  the 
plaintiffs  or  either  of  them. 

Now  the  first  point  to  be  considered  is, 
was  time  originally  of  the  essence  of  this 
contract  ?  I  am  clearly  of  opinion  that  it 
was.  Idonot  know  how  it  could  have  been 
more  strongly  expressed  than  this:  An 
i^reement  to  pay  on  a  given  day  or  at  a 
deferred  date  if  agreed  upon  (there  was 
•20  deferred  date  agreed  upon),  and  if  not 
the  contract  to  be  void.  It  seems  to  me, 
there  being  nothing  whatever  to  be  done 
under  the  contract  by  the  defendants, 
every  obligation  being  on  the  plaintiffs, 
that  it  is  impossible  to  put  any  other 
interpretation  on  this  contract  than  that 
both  parties  intended  that  the  date  of 
payment  of  the  1,0002.  was  to  be  of  the 
essence  of  the  contract.  As  I  said  before 
I  should  have  had  no  doubt  whatever  on 
the  ag^reement  itself;  but  in  one  of  the 
cases  referred  to,  the  case  of  Hudson  y. 
Barlram  (ubi  supra),  on  a  precisely 
similar  contract  in  this  respect,  it  being 
recited  for  the  purpose  of  shewing  that 
the  stipulation  was  waived,  it  was  con- 
sidered, in  the  opinion  of  Sir  John  Leech, 
that  time  was  of  the  essence  of  the  con- 
tract under  a  contract  in  this  particular 
form.  That  is  an  express  decision  on  that 
point,  although  he  did  under  the  circum- 
stances of  that  case  hold  that  there  had 
been  a  waiver  of  the  stipulation. 

Now,  having  arrived  at  the  conclusion 
that  time  was  originally  of  the  essence  of 
the  contract,  a  proposition  which  I  did 
not  understand  the  counsel  for  the  plain- 
tiffs seriously  to  contest,  the  next  ques- 
tion is,  has  it  been  waived?  Now  I 
cannot  find  any  evidence  of  waiver.  The 
first  step  giving  possession  was  certainly 
not  one  demanded  of  the  vendors  until 
payment.  Of  course  they  might  by 
giving  possession  before  the  day  arrived 
(it  does  not  appear  when  possession  was 
given)  if  they  pleased  give  such  an  advan- 
tage to  the  purchaser  without  thereby 
releasing  him  firom  the  obligation  of  pay- 
ing the  money  on  the  day  mentioned. 
The  letter  of  the  16th  of  August  is  relied 
npon  as  a  waiver.  I  think  it  was  but  a 
qualified  waiver ;  that  is,  a  waiver  if  the 


terms  were  complied  with.  Now  the 
terms  were  either  commencing  the  works, 
which  the  plaintiffs  did  not  do,  or  paying 
the  1,0002.  I  think  on  this  point  a  'paa- 
sage  may  well  be  cited  {torn  Lord  St. 
Leonards'  book  on  Vendors  andPwchaserSf 
14th  edit.,  p.  270,  commenting  on  a  well- 
known  case,  that  of  Parkin  v.  Thorold 
(ubi  supra),  in  which  Lord  Cranworth, 
then  Vice-chancellor,  and  Lord  Bomilly, 
my  predecessor  as  Master  of  the  Bolls, 
differed  as  to  whether  time  was  or  was' 
not  of  the  essence  of  the  contract.  The 
next  question  on  which  they  also  differed 
was  whether  the  purchaser  had  waived  it 
by  extending  the  time  to  the  5th  of 
November.  Now  upon  that  point  there 
was  no  ultimate  decision,  for  although 
Lord  Bomilly's  decision  was  affirmed  on 
appeal,  it  was  afiBrmed  on  the  first  ground, 
that  time  was  not  of  the  essence.  There 
was  no  actual  decision  as  to  the  effect  of 
the  so-called  waiver  npon  the  original 
contract.  But  the  Vice- Chancellor  had 
expressed  an  opinion  that  the  mere  giving 
of  time,  where  time  was  of  the  essence 
of  the  contract,  wonld  have  no  effect 
except  by  extending  the  time ;  and  the 
Master  of  the  Rolls  thought  that  having 
once  extended  the  time,  you  had  destroyed 
the  essentiality  of  the  condition  altogether. 
It  was  upon  that  that  Lord  St.  Leonards 
makes  this  observation,  he  is  speaking  of 
Lord  Romilly — "  Assuming  that  time  was 
not  of  the  essence  of  the  contract,  he  held 
that  the  notice  for  the  5th  of  November 
was  &r  too  short  a  period,  and  did  not 
bind  the  seller  to  complete  by  that  day, 
and  that  the  seller  had  not  acquiesced  m 
the  notice,  nor  been  guilty  of  laches,  and 
a  specific  performance  was  decreed  with 
costs.  This  in  substance  appears  to  be 
the  true  view  of  the  case,  but  the  opinion 
of  the  Vice-Chancellor  on  the  voluntary 
extension  of  the  time  seems  to  be  right." 
Of  the  two  competing  opinions  Lora  St. 
Leonards  prefers  that  of  Lord  Cranworth, 
"it  can  hardly  be  contended  that,  if 
time  be  of  the  essence  of  the  contract,  an 
extension  of  it  by  one  party  for  the  con- 
venience of  the  other  can  be  considered 
operative  beyond  the  further  day  named." 
Now,  I  must  say  of  the  two  opinions, 
even  if  I  had  not  the  great  authority  of 
Lord  St.   Leonards,  preferring  that  of 
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Lord  Cran worth,  I  should  have  preferred 
it  on  the  reasoning  of  the  thing.  If  a 
man  sajs  a  contract  is  to  depend  npon  a 
payment  of  money  by  a  certain  day  and 
the  party  entitled  to  receive  the  money 
says,  "  I  will  extend  your  time,  I  will 
give  yon  a  week  or  a  month,"  why  that 
should  put  the  party  in  a  better  position 
than  if  it  had  been  originally  put  in  the 
contract  I  cannot  conceive.  It  appears 
to  me  plain  that  a  mere  extension  of  time, 
'  and  nothing  more,  is  only  a  waiver  to  the 
extent  of  sabstitnting  the  extended  time 
for  the  original  time,  and  not  an  utter 
destruction  of  the  essential  character  of 
the  time.  If  that  is  so,  on  the  26th  of 
August  the  vendors  were  entitled  to  say 
that  the  contract  was  at  an  end.  I  cannot 
find  that  between  the  26th  of  August  and 
the  2nd  of  October  anybody  did  anything. 
The  plaintifis  remained  in  possession, 
but  nothing  was  done ;  the  defendants 
remained  out  of  possession,  but  nothing 
was  done  by  them.  On  the  2nd  of 
October  they  gave  formal  notice  to  termi- 
nate, stating  that  the  contract  was  at  an 
end.  The  plaintiffs  refused  to  accept  the 
notice,  but  did  not  offer  to  pay  the 
1,000Z. ;  on  the  contrary,  as  I  understand 
the  correspondence,  they  asserted  that 
.they  had  a  right  to  refuse  to  pay,  for  that 
is  the  meaning  of  it.  Then  under  the 
throat  from  the  Clothworkers*  Company, 
the  first  two  defendants  sell  for  a  less 
price  to  the  new  purchasers,  who  finally 
take  possession. 

In  my  opinion,  on  the  first  ground,  that 
is,  that  time  was  of  the  essence  of  the  con- 
tract, there  has  been  no  effectual  waiver 
beyond  the  26th  of  August,  and  the  plain- 
tiffs cannot  succeed  in  this  case.  But  I 
am  further  of  opinion  that  looking  to  the 
nature  of  the  Hubject-matter,  that  on  the 
2nd  of  August  about  eight  weeks  only 
remained  to  complete  the  buildings  ac- 
cording to  the  contract ;  that  the  plaintiffs 
had  not  put  themselves  into  a  position, 
and  were  not  in  a  position,  to  complete 
them  in  any  way ;  that  as  the  plaintiff, 
Mr.  Yallance,  told  us  himself  on  the  20tli 
of  October  he  had  not  anything  like  even 
a  reasonable  expectation  of  finding  the' 
money  to  complete,  he  hoped  he  would 
find  some  friends  to  advance  the  money, 
but  he  had  neither  negotiations  nor  con- 


tract, and  he  was  utterly  unable  really  to 
fulfil  the  contract ;  that  the  defendants  were 
in  this  {josition  that  unless'  the  contract 
was  fulfilled  ihej  would  lose  everything 
— that  is,  they  would  lose  the  whole  of 
the  1,000Z.  besides  probably  being  liable  to 
an  action  by  the  Clothworkers'  Company; 
that  both  parties  were  perfectly  well 
aware  that  the  plaintiffs  had  no  intention 
of  paying  the  l,000i.,  and,  according  to 
my  view  of  it,  had  refused  to  pay.  I  say, 
looking  at  the  nature  of  the  subject- 
matter  and  the  conduct  of  the  parties, 
quite  independent  of  the  question  as  to 
whether  this  was  a  case  in  which  time 
was  of  the  essence  of  the  contract,  the 
plain ti&  have  not  nsed  that  dUigence 
which  it  was  incumbent  upon  them  to  use 
to  obtain  the  aid  of  a  Court  of  Eqnify. 
As  Lord  Cranworth  said  in  Eads  v. 
Williams  (ubi  supra),  and  as  was  said  by 
Lord  Hardwicke  in  a  much  earlier  case  of 
Millward  v.  Lord  Thanei  (1),  they  were 
bound  to  use  such  diligence  as  the  nature 
of  the  case  demanded,  having  regard  to  all 
the  circumstances  of  the  case,  before  they 
were  entitled  to  ask  for  the  assistance 
of  this  Court.  I  think  that — probably, 
for  want  of  means — ^bnt  it  does  not  matter 
what  the  reason  was — they  have  not  put 
themselves  in  a  position  in  anyway  to  per- 
form the  contract.  They  refused  to  perform 
it  in  the  only  essential  particular,  namely, 
the  payment  of  1,0002. ;  and  that  for  a 
considerable  period  before  the  filing  of 
the  bill,  when  time  was,  as  they  knew, 
and  as  the  defendants  knew,  of  the 
greatest  possible  importance,  and  I  do  not 
think  the  offer  after  the  filing  of  the  bill, 
then  first  made,  can  get  over  the  previous 
defect.  On  that  ground  also,  if  I  were 
compelled  to  resort  to  it,  I  should  refuse 
them  any  relief.  I  shall,  therefore,  dis- 
miss the  bill  and  with  costs,  but,  as  I 
have  already  intimated,  without  prejudice 
to  the  right  of  the  plaintifis  to  bring  such 
action,  if  any,  as  they  may  be  advised  to 
recover  the  1,0001. 


Solicitors— Ur.  Blagden,  for  plainti£b;  Messrs. 
Aigles  &  Rawlins,  for  Messenger  &  Wilcox ; 
Messrs.  Olyne,  Son  &  Cbnicb,  for  E.  Browsing. 


(1)  5  Vcs.  720 
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THE  Cnr  OP  LONDON 
BBEWEET  COMPANY  V. 
TENNiNT. 


[IN  THE  FULL  COUET  OF  APPEAL.] 
Selbobne,  L.C.~| 
James,  L.J. 
MbIiUsh,  L.J. 
1873. 

Nov.  24. 

Deo.  3,  4. 

EasemetU — Light  and  Air — Preseripium 
Act  (2  5-3  Will.  4.  c.  71)— Mandatory 
Injunction — Damages — Jjmd  Caims's  Act, 
21  ^  22  Vict.  c.  27. 

The  right  of  an  ovmer  of  ancient  light* 
is  to  prevent  his  neighbour  from  ohstructing 
the  access  of  sufflcient  light  and  air  to  such 
an  extent  as  to  render  his  house  svibstan- 
tiaUy  less  comfortable  and  enjoyable,  and 
the  Prescription  Act  (2  ^  d  Will.  4.  c.  71) 
Jias  not  altered^  the  nature  of  the  right  or 
the  principle  on  which  it  is  to  be  determined 
whether  it  has  been  ir^ringed,  but  has  merely 
gubstituted  a  statutory  title  for  an  assumed  ' 
grant. 

Semble,  where  a  building  obstructing  the 
access  of  light  has  been  completed  before  bUl 
filed,  the  Court  has  jurisdiction  under  Lord 
Caims's  Act  (21  §•  22  Vict.  c.  27)  to 
award  damages,  notwUhstanding  the  plain- 
tiff may  not  have  made  out  such  a  ease  as 
would  entitle  him  to  a  mandatory  injunc- 
tion; and  Durell  v.  Pritchard  (35  Law  J. 
Bep.  (n.s.)  Ghanc.  223 ;  s.  c.  Law  Bep. 
1  Chanc.  244)  is  not  an  authority  for  tlie 
contrary  proposition. 

This  was  a  light  and  air  case,  in  which 
the  plaintiffs,  who  were  the  owners  of 
a  public-house  in  Swan  Lane,  Upper 
Thames  Street,  in  the  city  of  London, 
-  songht  by  their  bill  to  restrain  the  de- 
fenSuits  from  so  proceeding  with  the 
erection  of  certain  buildings  as  to  ob- 
struct  the  free  access  of  light  and  air  to 
the  plaintiffs'  house  and  darken  or  in- 
jure  its  ancient  lights.  Yice- Chancellor 
Wickens  dismissed  the  bill  with  costs, 
being  of  opinion  that  no  sufficient  injury 
to  call  for  an  injunction  was  proved,  and 
the  plaintiffs  appealed. 

Mr.  Greene  and  Mr.  C.  Walker  appeared 
for  the  appellants. 

Mr.  Dickinson  and  Mr,  W.  Pearson  for 
the  respondents. 

The  cases  cited  were^ 

Yates  T.  Jack,  35  Law  J.  Bep.  (n.s.) 

Nsw  SsKiBs,  43.— Ciujio. 


Chanc.  539 ;  s.  c.  Law  Bep.  1  Ghanc. 
295; 
Staight  v.  Bum,   39  Law  J.  Bep. 
(n.8.)  Chanc.  289  ;  s.  c.  Law  Bep. 
5  Chanc.  163; 
Heath  v.  Bucknall,  38  Law  J.  Bep. 
(n.s.)  Chanc.  372 ;  s.  c.  Law  Bep. 
8  Eq.  1 ; 
Durell  v.  Pritchard,  35  Law  J.  Bep. 
(n.s.)  Chanc.  223 ;  s.  c.  Law  Bep. 
1  Ghanc.  244 ; 
Back  V,  Staeey,  2  Car.  &  P.  465 ; 
Clarke  v.   Clark,  35  Law  J.  Bep. 
(n.s.)  Ghanc.  151 ;  s.  c.  Law  Bep. 
1  Ghanc.  16 ; 
Beaddl  v.  Perry,  Law  Bep.  8  Eq. 

465; 
KeUc  T.  Pearson,  Law  Bep.  6  Ghanc. 

809; 
Bobson  V.  Wittingham,  35  Law  J. 
Bep.  (n.s.)  Chanc.  227 ;  s.  c.  Law 
Bep.  1  Ghanc.  442; 
Dent  V.  The  Auction  Mart  Company, 
35  Law  J.  Bep.  (n.s.)  Chanc.  555 ; 
s.  0.  Law  Bep.  2  Eq.  238. 
In  the  course  of  the  argument  the 
Lord  Ghangellob  said — 

"  In  an  unreported  case  of  Holmes  v. 
Upton,  which  I  argued  before  Lord  Cot- 
tenham,  the  trustees  of  a  road  made  under 
their  parliamentary  powers  a  viaduct 
across  the  plaintiff's  land.  The  viaduct 
gave  way,  and  the  trustees  supported  it 
with  buttresses  erected  on  the  plaintiff's 
land  without  parliamentary  authority. 
Plaintiff  brought  three  actions  of  tres- 
pass, in  each  of  which  she  recovered 
damage,  and  then  filed  a  bill  to  have  the 
buttresses  pulled  down.  The  Lord  Chan* 
oellor  made  the  decree." 

James,  L.  J. — This  appeal  from  the  Vice* 

Chancellor  is  an  appeal  upon  a  mere  ques- 
tion of  fact,  in  which  the  burden  of  proof 
lies  upon  the  plaintiff.  In  all  these  cases 
involving  light  and  air,  the  Court  of 
Equity  is  not  administering  any  equitable 
reUef  strictly  so-caJled,  but  is  giving  an 
equitable  remedy  for  the  violation  of  a 
legal  right ;  and  the  question  before  the 
Court  of  Equity  in  all  these  cases  is  snb- 
tantially  the  same  as  that  which  would 
have  to  be  determined  by  a  jury  being 
properly  directed  by  a  Judge  as  to  the 
principles  of  law  applicable  to  the  case, 
8N 
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In  the  case  of  Kdk  t.  Pearson  (uhi  gupra) 
the  Lord  Justice  and  mjself  endeavoured 
.to  express  what  we  thought  to  be  the  rule 
Applicable  to  these  cases.  I  believe  the 
Lord  Chancellor  entirely  agrees  with  the 
mode  in  which  it  is  there  expressed.  It 
is  really  only  repeating  in  different  words 
what  is  to  be  found  in  many  cases  before, 
especially  in  that  before  Chief  Justice 
Best,  Backv.  Stacey  (ubi  supra),  and  be- 
fore Vice-Chancellor  Wood  following  it, 
Dent  T.  The  Auction  Mart  Company  («&»' 
tupra),  that  whatever  be  the  extent  of 
the  easement,  that  easement  gives  a  right 
to  prevent  your  neighbour  from  building 
on  his  land  so  as  to  obstruct  the  access  of 
sufficient  light  and  air  to  such  an  extent 
&s  to  render  the  house  substantially  less 
comfortable  and  enjoyable ;  that  is  to  say, 
that  he  is  "  entitled  to  sufficient  light  ac- 
cording to  the  ordinary  notions  of  man- 
kind for  the  comfortable  use  and  enjoy- 
ment of  that  house  as  a  dwelling-house, 
if  it  were  a  dweUing-house,  or  for  the 
beneficial  use  and  occupation  of  the 
house,  if  it  were  a  warehouse,  a  shop  or 
other  place  of  business."  [His  Lordship 
then  referred  to  the  evidence,  and  ex- 
pressed his  opinion  that  it  would  have 
been  impossible  for  the  Vice-Chancellor 
to  have  come  to  any  other  conclusion 
than  that  to  which  he  had  come,  viz., 
that  the  plaintiffs  had  &iled  to  make  out 
any  substantial  damage,  and  proceeded.] 

With  regard  to  one  point  which  was 
raised  by  Mr.  Pearson  in  his  able  argu- 
ment based  upon  DureU  t.  Pritchard  (ubi 
supra),  but  upon  which  the  Vice-Chan- 
cellor does  not  appear  to  have  proceeded 
at  all,  viz.,  that  unless  there  was  a 
clear  case  for  a  mandatory  injunction  as 
to  the  whole  of  the  building,  there  was 
no  case  for  the  interference  of  that  Court, 
I  think  it  is  not  safe  to  rely  upon 
any  such  deduction.  On  the  whole,  I 
thmk  the  Court  would  not  be  slow  to 
give  relief  in  damages  where  there  was  a 
substantial  case  made,  in  order  to  prevent 
a  multiplicity  of  actions.  In  this  instance 
the  plaintiff  has  entirely  failed  to  make 
out  any  case  of  substantial  damage,  and, 
therefore,  the  appeal  must  be  dismissed 
with  costs. 

The  Lobd  Chabcellob.  —  I  entirely 
agree  with  th3  judgment  which    Lor4 


Justice  James  has  just  delivered,  and  I 
do  not  propose  on  the  particular  evidence 
to  add  anything  to  what  he  has  said.    It 
may,  however,  be  right  that  I  should  re- 
fer to  one  or  two  things  as  regards  other 
matters  which  rather  touch  upon  prin- 
ciple.    First  of  all,  I  wish  to  express  my 
complete  adherence  to  the  view  of  the  law 
laid  down  in  KeUe  v.  Pearson  (uhi  supra), 
which  was  a  case  correcting  some  impres- 
sions which  might  have  arisen   on  the 
language  used  in  former  cases  by  some 
learned  Judges,  that  the  Act  of  Parlia- 
ment that  now  governs  ihe  twenty  years' 
title  to  light,  has  not  altered  the  nature 
of  the  right  or  the  principle  on  which 
the  remedy  is  to  be  determined ;  but  it 
merely  substitutes  a  statutory  title  for 
the  fiction  of  a  presumed  grant.     With 
that  doctrine  I  entirely  agree.    In  regard 
to  DureU  v.  Pritchard  (ubi  supra),  it  is 
always  to  be  observed  that  the  language 
of  Judges  should  be  understood  in  con- 
nection with  the  circumstances  of  the 
case  before  them,  and  the  duty  they  have 
to  discharge  in  those  cases,  and  I  am  not 
at  all  disposed  to  adhere  to  the  opinion, 
if  such  an  opinion  exists,  that  in  every 
case  in  which  a  building  has  been  com- 
pleted,  even  entirely  completed   before 
the  filing  of  a  bill,  this  Court  would  be 
powerless  either  to  grant  an  injunction  or 
to  grant  damages  in  the  place  of  an  in- 
junction.   It  appears  to  me  the  Court  has 
power,  if  it  thinks  fit,  to  grant  the  injunc- 
tion, even  to  the  extent  of  what  is  called 
a  mandatory  injunction,  that  is,  removing 
the  building,  though  of  course  we  know 
that  the  Court  is  not  in  the  habit  of  doing 
that,  except  under  special  circumstances ; 
but  those  circumstances  might  exist,  and 
if  the  proposition  is  sound  (as  doubtless 
it  is)  that  the  power  of  granting  the  in- 
junction in  a  case  in  which  that  power 
might  be  exercised  ought  to  be  the  foun- 
dation for  a  decree  for  damages,  I  am  not 
prepared  to  lay  it  down  as  a  broad  or 
general    proposition    that    because    the 
building  has  been  completed  before  the 
bill  has  been  filed,  damages  cannot  be 
recovered.     The  clear  reason  for  that  is, 
that  it  would  prevent  multiplicity  of  ac- 
tions, it  would  give  damages  once  for  all, 
and  it  is  in  accordance  with  sound  prin- 
ciples and  an  authority  which  I  mentioned 
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in  iiie  conrse  of  tbe  argroinent  before  Lord 
Cottenham  (1).  Otherwise  the  effect  of 
several  actions,  and  damages  being  re- 
covered without  the  abatement  of  the 
nuisance,  woold  be  multiplicity  of  actions, 
and  on  that  gronnd  alone  the  Conrt  wonld 
order  the  nuisance  to  be  abated. 

The  only  other  points  which  I  think  it 
wortii  while  to  discuss  at  all  are  these ;  they 
no  donbt  go  more  to  evidence  than  law, 
bnt  still  they  have  a  bearing  on  principle. 
The  whole  nuisance  suggested  here  is 
from  the  oblique  effect  of  buildings  to 
the  west,  the  southern  and  eastern  Ughts 
being  admitted  not  to  be  interfered  with. 
I  quite  agree  with  Lord  Oranworth  in 
the  caae  of  Clarke  v.  Clark  (ubi  supra), 
that  a  greater  amount  of  evidence  is 
needed  to  support  a  material  injury  by 
lateral  or  oblique  buildings  than  that 
which  is  necessaiy  in  a  case  of  direct 
ohstmotion,  and  that  more  especially 
where  the  buildings  to  the  side  are  not 
erected  upon  ground  which  waa  previ- 
ously an  open  space,  but  a  space  already 
to  a  very  great  extent  obstructed  by 
bmldingM  of  less  height  indeed,  and  wiui 
a  passage  through  part  of  them,  but  that 
passage  not  affording  light  directly  to  the 
bnildmg  in  question.  Further,  with  re- 
gard to  the  forty-five  degrees,  ^ere  is  no 
kw  upon  that  subject,  it  is  merely  an  ele- 
ment  in  the  question  of  fact ;  but  un- 
doubtedly there  is  ground  for  saying  this, 
ihat  if  the  legislature,  by  general  regnla- 
tons  as  to  building,  has  considered  that 
where  new  buildings  are  erected  the  lights 
Bofficient  for  the  comfortable  occupation 
of  them  may  be  obtained  by  an  angle  of 
forty-five  degp-ees,  it  is  certainly  evidence 
of  a  strong  kind,  prima  faeie  at  least,  to 
shew  that  if  the  Ught  comes  to  that  ex- 
tent under  ordinary  circumstances  there 
is  not  likely  to  be  material  injury,  and  of 
course  that  evidence  applies  more  strongly 
where  a  lateral  light  is  only  partially  af- 
fected and  all  the  lights  are  not  obstructed. 
I  make  that  observation,  not  imagining 
that  either  at  law  or  in  this  Court  any 
Judge  has  ever  meant  to  lay  down  as  a 
general  proposition  that  there  can  be  no 
material  injury  to  light  if  there  is  forty- 
five  degrees,  but,  prima  faeie,  it  is  such  a 

(1)  HohtiMY,  UpUm. 


degree  of  light  as  requires  special  evi- 
dence of  injury,  and  certainly  where  that 
existed  it  would  not  induce  the  Court, 
upon  the  mere  exhibition  of  models,  or 
any  such  evidence  as  exists  in  this  case, 
to  think  there  was  anything  amounting 
to  a  nuisance.  Then  the  only  other  point 
which  occurs  to  me  to  notice  is  about  air. 
I  have  observed  in  all  these  cases  a  for- 
mula has  crept  into  the  pleadings,  and, 
as  the  Lord  Justice  has  said,  from  the 
pleadings  has  passed  into  evidence,  as  to 
air  as  well  as  to  light ;  but  the  nature  of 
the  case  which  would  have  to  be  made 
for  an  injunction  by  reason  of  the  ob- 
struction of  air  is  Mo  eoelo  different  from 
a  case  of  light.  Cases  are  very  rare  in- 
deed, and  must  be  very  special,  such  as  to 
involve  danger  to  health,  or  something 
very  nearly  approaching  to  that,  to  jus- 
tify the  interference  of  the  Court,  on  the 
ground  of  the  diminution  of  air.  There- 
fore when  witnesses  say  there  is  a  mate- 
rial diminution  of  light  and  air,  and  say 
no  more,  they  are  in  truth  reducing  the 
value  of  their  evidence  as  to  light  to  the 
standard  which  must  be  applied  to  their 
evidence  as  to  air,  as  to  which  it  is  of  no 
value  whatever. 
LoBD  JusTiCB  Melush  Concurred. 


Solicitors — Meesrs.  Western  &  Sons,  for  plaintiffl) ; 
Hr.  Mark  Shephard,  for  defendants. 


} 


Jessel,   M.B. 

1874.  >  BIOHASDS  V.  SELBBIDOE. 

April  16. 

Voluntary  Assignment — Imperfect  Con- 
veyance — Declaration  of  2Vu«< — Words  of 
Present  Qifi. 

A  person  enti&ed  to  a  leasehold  mill,  with 
plant,  machinery  and  stock-in-trade,  en' 
dorsed  on  the  lease  a  memorandum :  "  This 
deed  and  all  thereto  belonging  1  give  to  A. 
from  this  time  forth,  with  ail  the  stock-in- 
trade,"  and  he  signed  the  memorandum  and 
handied  the  deed  to  A.'s  mother.  After  his 
death  A.daimed  the  mill  and  appurtenances 
on   the   ground   that    the    memorandum 
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amouMted  to  a  vdUd  declaration  of  trutt, — 
Held,  that  A.'b  claim  was  bad,  on  the  ground 
thai  words  importing  a  present  intention  to 
give  cannot  be  held  to  amount  to  an  inten- 
tion to  retain  as  trustee. 

Milroy  V.  Lord  (4  De  Gex,  F,  &  J. 
264;  S.C.  31  Law  J.  Rep.  (n.s.)  Chano.  798) 
faiUowed  and  approved  of. 

Morgan  v.  Mallesou  (39  Law  J.  Rep. 
(n.8.)  Chano.  680 ;  a.  o.  Law  Rep.  10  Eq. 
475);  and 

Richardson  V.  Richardson  (36  Law  J. 
Rep.  (n.s.)  Chanc.  653 ;  s.  o.  Law  Rep. 
3  £q.  686)  disapproved  of. 

This  was  a  demurrer  to  a  bill,  of  which 
the  material  allegations  were  in  the 
following  words — 

"  John  Delbridge,  late  of  Gwinear,  in 
the  county  of  Cornwall,  farmer,  deceased, 
was  possessed  of  a  certain  mill  with  the 
appurtenances,  situate  in  the  parish  of 
Crowan,  in  the  said  county  of  Cornwall, 
with  the  plant,  machinery  and  stock-in- 
trade  thereto  belonging,  in  which  he  car- 
ried on  the  business  of  bone  manure 
merchant,  and  which  was  held  under  a 
lease  dated  the  24th  day  of  June,  1863,  for 
ninety-nine  years  from  that  date,  if  the  three 
sever^  persons  therein  named,  or  the  snr- 
viTor  of  them,  should  so  long  live,  and 
which  lease  is  still  subsisting." 

"On  the  7th  day  of  March,  1873,  the 
said  John  Delbridge  endorsed  upon  the 
said  lease  and  signed  a  memorandum  in 
the  words  and  figures  following,  that  is 
to  say— 

<7tli  March,  1878. 

'  This  deed  and  all  thereto  belonging  I 
give  to  Edward  Bennetts  Richards,  from 
this  time  forth,  with  all  the  stock-in-trade. 
'John  Delbridge.' 
"  The  plaintiff  EdwardBennetts  Richards 
is  the  person  named  in  the  said  memo- 
landum,  and  is  the  grandson  of  the  said 
John  Delbridge,  and  for  some  time  before 
the  date  of  the  said  memorandum  had 
assisted  him  in  the  said  business,  and  the 
plaintiff's  name  was  printed  with  the 
name  of  the  said  John  Delbridge  upon 
the  invoices  used  therein. 

"The  said  John  Delbridge,  shortly  after 
signing  the  said  memorandam,  delivered 
the  said  lease  to  the  defendant  Elizabeth 
Ann    Richards,    who    is    the  plaintiff's 


moiiier,  on  his  behalf  and  she  is  still  in 
possession  thereof." 

The  biU  proceeded  to  state  the  will  of 
John  Delbndge,  which  contained  spedfio 
gifts  of  certfun  other  property  of  ms  and 
a  residnary  clause ;  and  its  proof  by  the 
defendants.  The  bill  charged  that  the 
memorandum  on  tiie  lease  constituted  a 
valid  declaration  of  trust  in  favour  of  the 
plaintiffs,  and  prayed  that  the  defendants 
might  be  compelled  to  ezeoate  it. 

Mr.  Fry  and  Mr.  Fhear,  for  the  de- 
morrer,  cited — 

MUroy  r.Lord,  4  De  Gez,  F.  &  J.  264 ; 
B.  c.  31  Law  J.  Rep.  (k.s.)  Chaac 
798  (L.J.  1862) ; 
and 

Warriner  v.  Sogers,  42  Iaw  J.  Rep. 
(n.s.)  Chano.  581 ;  s.  o.  Law  Rep. 
16  Eq.  340  (V.C.  B.  1873). 
Mr.  W.  B.  Fisher,  for  the  bill,  referred 
to 

Wlieaily  v.  Purr,  1  Keen,  651 ;  s.  o. 
6  Law  J.  Rep.  (n.s.)  Chanc.  195 ; 
and  relied  on 

Morgan  v.  Maileson,  39  Law  J.  Rep. 
(n.s.)  Chanc.  680;  s.o.  Law  Rep.  10 
Eq.    475    (Lord    Romilly,    M.R. 
1870), 
where  a  memorandum  in  the  words,  "  I 
hereby  give  and  make  over  to  Dr.  Morris 
an  India  Bond,  No.  D.  506,  value  l.OOOZ., 
as  some  token  for  all  his',very  kind  attention 
to  me  during  illness,"  signed  by  the  owner, 
was  held  after  the  owner's  death  to  be  a 
good    dechutition    of  trust,   though  the 
bond  was  not  handed  over,  and  also  on 
JHcliardson  v.  Bichardson,  36  Law  J. 
Rep.  (n.s.)  Chanc.  653 ;  a.  c.  Law 
Rep,    3    Eq.   686    (V.C.  Wood, 
1867), 
where  a  voluntary  deed  expressing  to 
grant,  convey  and  assign  all  the  personal 
estate  and  effects  whatsoever  and  where- 
soever of  the  party  executing  it  was  held 
to  be  a  good  declaration  of  trust,  as  to 
some  promissory  notes  requiring  indorse* 
ment  and  not  indorsed. 

The  Mastee  of  thb  Rolls. — There 
must  be  more  difficulty  in  these  cases  than 
I  see,  for  the  bill  is  warranted  by  the  de- 
cisions in  Morgan  v.  Maileson  (tibi  supra) ; 
and  Richardson  v.  Eichardson  (ubi  supra)  ; 
and  on  the  other  }iand  we  have  the  case 
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of  MiWoy  T.  Lard  (w&i  svpra),  before  the 
Appeal  Court,  and  the  more  recent 
caae  of  Warritur  v.  Sogers  (ubi  supra), 
before  Yice-Chancellor  Bacon,  where  his 
Hononr  says  that  the  rale  of  law  is  clear, 
and  that  with  the  exception  of  the  two 
casra  which  have  been  referred  to,  the  de- 
cisions are  all  perfectly  consistent  with 
that  role.  In  other  words,  the  two  first 
cases  are  wholly  opposed  to  the  two  latter. 
That  being  so,  1  am  not  at  liberty  to  decide 
the  caae  otherwise  than  in  accordance  with 
his  decision,  which  is  that  of  the  Conrt 
of  Appeal.  It  is  tme  that  other  Jadges 
appear  to  have  taken  different  views  of 
the  constmction  of  certain  expressions ; 
bat  I  am  not  boond  by  another  Judge's 
view  of  the  construction  of  special  words ; 
and  there  is  not  an  instance  of  a  single 
case  stating  a  principle  different  from 
that  laid  down  by  the  Conrt  of  Appeal, 
and  if  it  were  my  dnty  to  decide  the 
matter  for  the  first  time,  I  should  lay 
down  the  law  in  the  same  way. 

The  principle  is  very  simple.  A  man 
may  transfer  his  property  without  yalae 
in  two  ways.  He  may  either  do  such 
acts  as  amount  at  law  to  a  conveyance  or 
assignment  of  the  properiy ;  and  thus, 
having  completely  divested  himself  of  the 
legal  oirnership,  the  person  who  takes  the 
benefit  of  those  acts  acquires  the  property 
beneficially  or  on  trust,  as  the  case  may 
be.  The  second  mode  of  passing  the  pro* 
perty  takes  effect  in  equity  only.  The 
legal  owner  of  the  property  does,  in  one 
or  other  of  the  modes  recognised  as 
amounting  to  a  valid  declaration  of  trust, 
constitute  himself  a  trustee,  and  without 
an  actual  transfer  of  the  legal  title  he  so 
deals  with  the  property  as  to  deprive 
himself  of  the  beneficial  ownership ;  he 
d^lares  he  will  hold  it  from  that  time 
forward  on  trust  for  the  other  person.  It 
is  true  it  is  not  necessary  he  shall  use 
the  words  "I  declare  myself  a  trustee," 
but  he  must  do  something  equivalent,  he 
must  use  expressions  which  have  that 
meaning ;  and  however  anxious  the  Conrt 
may  be  to  carry  out  a  man's  intention,  it 
is  not  at  liberty  to  construe  words  other- 
wise than  within  .their  fair  meaning.  Now 
the  cases  in  which  this  question  is  raised 
are  nearly  all  cases  in  which  a  man  by 
documenta  insufficient  to  pass  a  legal  in- 


terest has  said,  "  I  give  or  grant  certfun 
property  to  A.  B."  laMorgan  v.  MaUeson 
(ubi  supra),  the  words  were,  "  I  hereby 
give  and  make  over  to  Dr.  Morris  an  India 
Bond,"  and  in  Eiohardson  v.  Richardson 
(ubi  supra)  the  words  were  "  gi-ant,  con- 
vey and  assign."  In  these  cases  the 
learned  Judges  held  that  the  words,  "give 
and  make  over,"  and  "  grant,  convey  and 
assign,"  were  effectual  declarations  of 
trust.  In  the  former  case  Lord  Bomilly 
considered  the  words  were  the  same 
as  "I  undertake  to  hold  this  bond 
for  you,"  which  woald  undoabtedly 
have  amounted  to  a  declaration  of  trust. 
Now,  had  there  been  no  decision  of  the 
Conrt  of  Appeal,  though  I  should  have 
felt  that  the  word  "  not"  ought  to  have 
been  inserted  to  make  that  proposition 
correct,  I  should  nevertheless  have  fol- 
lowed it.  But  the  true  distinction  appears 
to  me  to  be  plain  and  beyond  dispute. 
The  making  a  man  a  trustee  involves  an 
expreasionof  intention  to  become  atrustee, 
whereas  words  of  present  gift  shew  an 
intention  to  give  over  property  to  another, 
and  not  to  retain  it  in  the  speaker's  own 
hands  for  any  purpose,  fiduciary  or  other- 
wise. We  have  a  case  conttuning  a  few 
words  by  Lord  Justice  Turner  stating 
this  doctrine,  and  urging  an  argument 
wholly  unanswered.  In  gfiving  judgment 
in  Milroy  v.  Lord  (ubi  supra)  he  says 
— "  The  cases,  I  think,  go  further  to  this 
extent,  that  if  the  settlement  is  intended 
to  be  effectuated  by  one  of  the  modes  to 
which  I  have  referred,  the  Court  will  not 
give  effect  to  it  by  applying  another  of 
these  modes.  If  it  is  intended  to  take 
effect  by  transfer  the  Court  will  not  hold 
the  intended  transfer  to  operate  as  a  de- 
claration of  trust,  for  then  every  imper- 
fect instrument  would  be  made  effectual 
by  being  converted  into  a  perfect  trust." 
It  appears  to  me  that  that  sentence 
contains  the  whole  law  on  the  subject. 
If  the  decisions  of  Lord  Bomilly  and 
Vice- Chancellor  Wood  were  right  there 
never  could  be  a  case  where  the  expres- 
sion of  a  present  gift  would  not  amount 
to  an  effectual  declaration  of  trust.  That 
would  be  to  carry  the  doctrine  of  declara- 
tion of  trust  beyond  its  proper  meaning. 
It  is  clearly  concision,  as  it  appears  to 
me,  to  treat  these  oases  of  voluatazy  gifts 
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as  having  any  relation  to  another  class  of 
cases  in  which  there  is  a  valnable  con- 
sideration, in  which  cases  words  of  pre- 
sent transfer  for  valne  are  held  to  be 
evidence  of  a  contract  which  this  Conrt 
will  enforce.  But  applying  that  reason- 
ing to  cases  of  this  land,  yoa  only  make 
the  imperfect  instrament  evidence  of  a 
contract  of  a  voluntary  nature,  which 
this  Court  therefore  will  not  enforce.  So 
that  following  out  the  principle  even  of 
these  cases  yon  will  come  to  the  same 
conclusion.  I  must  therefore  allow  the 
demurrer ;  and  though  I  feel  some  hesita- 
tion, owing  to  the  conflict  of  the  authori- 
ties, I  think  the  costs  must  follow  the 
resnlt. 


Solicitors — ^Mr.  T.  D.  Bolton,  agent  for  Messrs. 
Grylls,  Hill  and  Hill,  Helston,  Cornwall,  for 
the  plaintifis ;  Messrs.  Gregory,  Eowclififes  and 
Co.,  agents  for  Messrs.  Carlyon  and  Fanll,  Tmro, 
for  the  defendants. 
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Witt — Consimetton — Oift  to  "  our  Chil- 
dren " — niegHimate  Children — Subseqttent 
Marriage  with  Mother. 

A  testator  having  two  illegitimate  children 
hy  M.,  married  her,  and  by  his  vnU,  exe- 
cuted the  day  after  his  marriage,  gave  aU 
his  property  "  to  my  wife  if."  for  life,  with 
liberty  to  direct  the  disposal  of  the  property 
amongst  "  our  children  by  will,"  in  default 
to  be  divided  "  equaUy  between  my  children 
by  her."  The  testator  in  his  lifetime  acknow- 
ledged tlie  two  illegitimate  children  to  be, 
and  treated  them  as,  his  children,  and  died 
without  having  had  any  other  children  by  M., 
leaving  her  and  the  two  illegitimate  children 
surviving : — Held,  in  a  suit  instituted  by 
M.  to  administer  the  estate  of  the  testator, 
that  the  two  illegitimate  children  were  the 
objects  of  the  power  of  appointment  given 
to  M.,  and  would  take  in  default  as  the  chil- 
dren of  the  testaior  by  her.  Further  that 
they  were  not  precluded  from  taking  by  the 


fact  that  the  testator  might  have  had  future 
legitimate  children  by  M.,  for  such  children 
would  have  taken  as  a  class  wiOt  the  exist- 
ing illegitimate  children. 

Wilkinson  v.  Adam  (1  Yes.  &  B.  422), 
Beachoroft  v.  Beachcrofb  (I  Madd.  430), 
and  other  authorities  considered, 

Joseph  Alexander  Dorin  married  his 
second  wife  Margaret  Christiana  on  the 
29th  of  April,  1864,  and  on  the  following 
day  he  maide  his  will  in  these  terms  :  "  I 
bequeath  all  I  possess,  real  and  personal 
property,  to  my  wife  Margaret  Christiana 
Dorin,  in  trust  that  she  shall  apply  the 
same  to  her  own  personal  use  during  the 
term  of  her  natural  life,  and  1  leave  her 
at  liberty  to  direct  the  disposal  of  the 
property  amongst  our  children  by  will  at 
her  death  in  such  manner  as  she  shall 
think  fit ;  and  should  she  make  no  will,  I 
desire  that  the  property  existing  at  her 
death  shall  be  divided,  so  fiu:  as  it  may  be 
practicable  to  do  so,  equally  between  my 
children  by  her.  And  I  nominate  my  said 
wife  Margaret  Christiana  Dorin  to  be  the 
sole  executrix  of  this  my  will." 

At  the  date  of  his  will  the  testator  had 
two  children  only  living,  who  were  his 
Ulegitimate  children  by  his  second  wife 
Margaret  Christiana,  bom  before  his  mar- 
riage with  her.  After  his  marriage  he 
had  no  issue  by  his  second  wife,  and  he 
died  in  December,  1872,  leaving  her  and 
his  two  illegitimate  children  surviving. 
A  suit  for  the  administration  of  his  estate 
was  then  instituted  by  his  widow  against 
his  heir-at-law  and  sole  next-of-kin  (who 
was  the  son  of  a  deceased  child  of  his 
first  marriage)  and  his  two  illegitimate 
children ;  and  the  question  now  argued 
was,  whether  the  two  illegitimate 
children  were  the  objects  of  the  power 
given  to  his  wife  by  his  will,  and  could 
take  under  the  words  "  our  children"  and 
"  my  children  by  her." 

The  remaining  material  £Etots  will  ap- 
pear sufficiently  from  the  judgment  of  the 
Vice-Chancellor, 

Ifr.  Cotton  and  Ifr.  Kekewich,  for  the 
plaintiflT,  stated  the  case. 

Mr.  John  Pearson  and  Mr.  F.  C.  J.  Mil- 
lar, for  the  defendant,  A.  F.  L.  Dorin, 
the  heir-at-law  and  sole  next-of-kin. 
— The  word  "  children "  ia  a  technical 
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word  and  means  onlj  legitimate  children, 
anless  a  conta^ry  intention  appears  npon 
the  &oe  of  the  instrument.  It  may  be 
tiiat  the  testator  had  an  intention  to  bene- 
fit these  illegitimate  children,  bat  that 
intention  most  clearly  appear  npon  the 
&ufse  of  the  wUl  itself.  Here  they  are  not 
sufficiently  described  in  the  will,  and 
where  that  is  the  case,  the  Court  cannot 
from  anything  dehors  the  will,  enlarge 
the  word  "  cluldren  "  so  as  to  admit  ille- 
gitimate children — 

WUkinton  T.  Adam  (uhi  supra)  ; 
Godfrey  v.  Davis,  6  Ves.  43 ; 
Warner  v.  Warner,  15  Jurist,  141  ; 

8.  c.  20  Law  J.  Bep.  (k.s.)  Chano. 

273. 
In  this  case,  moreover,  the  testator  had 
before  the  date  of  his  will  married  the 
mother  of  his  illegitimate  children,  and  as 
he  thereby  put  himself  in  the  position  of 
possibly  haying  legitimate  chUdreny  his 
will  m.ust  be  construed  as  if  he  had  such 
legitimate  children  only  in  his  contem- 
plation— 

Oabb  v.  Prendergast,  1  Kay  &  J.  439  ; 

8.  c.  24  Law  J.  Bep.  (n.s.)  Chanc. 

431. 
As  was  said  by  Lord  Westbury  in 

Barlow  v.  Orde,  Law  B«p.  3  P.C. 

164, 
"It  is  a  technical  rule  of  construction 
that  under  a  testamentary  gift  to  children 
as  a  class,  illegitimate  children,  although 
recognised  by  the  testator,  cannot  be  per- 
mitted to  share  jointly  with  natural  lawful 
children." 
They  also  referred  to — 

Crook  V.  mU,  38  Law  J.  R«p.  (n.S.) 

Chanc.  579 ;  s.  c.  40  Law  J.  Bep. 

(n.s.)  Chanc.  216  ;  s.  c.  Law  Bep. 

6  Chanc.  811 ;  s.  o.  (H.L.)  42  Law 

J.  Bep.  (M.S.)  Chanc.  702 ;  s.  c. 

Law  Bep.  6  E.  d;  Ir.  App.  265  ; 
Be  Brown's  Trusts,  43  Law  J.  B«p. 

(m.8.)  Chanc.  84 ;  s.  c.  Law  Bep. 

16  £q.  239 ; 
and 

2  Jarman  on  Wills  (3rd  ed.),  208. 
Mr.  Olasse  and  Mr.  Vaughan  Hawkins, 
for  the  illegitimate  children.— 

Wilkinson  v.  Adam  (ubi  supra) 
determined  that  a  devise  by  a  married 
man,  who  had    no  legitimate   children, 
"  to  the  children  which  I  may  have  by 


Ann  Lewis,"  was  a  good  devise  to  illegiti- 
mate children  living  at  the  date  of  the 
will ;  and  that  case  is  an  authority  en- 
tirely in  our  favour.  There  can  be  no 
doubt  that  the  testator  intended  the  ille- 
gitimate children  who  were  in  existence 
at  the  date  of  his  will  to  take  under  it. 
There  is  no  rule  which  prevents  their 
taking  as  a  class  under  a  geneiul  descrip- 
tion, and  it  is  settled  that  they  may  so  take 
when  the  intention  that  they  should  do 
can  be  ascertained.  It  is  admitted  that 
these  illegitimate  children  were  recog- 
nised by  the  testator  as  his  own ;  they  had 
therefore  acquired  by  name  and  reputation 
the  chai-acter  of  his  children,  and  that 
being  so,  they  are  sufficientiy  described 
in  the  will — 

WiUdnson  v.  Adam,  1  Ves.  A  B.  447, 

450,  463 ; 
Beaehcroft  r.  Beachcroft  (ubi  supra)  ; 
Kenebel  v.  Sorafion,  2  East,  530. 
The  possibility  that  the  testator  might 
have  had  future  legitimate  children  does 
not  prevent  the  existing  ill^timate 
children  from  taking,  as  they  might  have 
taken  together  as  a  class — 

Lepine  y.  Bean,  39  Law  J.  Bep.  (n.s.) 

Chanc.   847 ;   s.  o.  Law  Bep.  10 

Eq.  160; 
Owen  V.  Bryant,  2  De  Gex,  M.  &  0. 

697 ;  s.  0.  21  Law  J.  Bep.  (n.s.) 

Chanc.  &60. 
Mr.  John  Pearson  in  reply. — The  deci- 
sion in 

Lepine  v.  Bean  (ubi  supra) 
was  founded  npon  the  peculiar  words  of 
the  will  in  that  case ;  there  the  testator, 
William  Bean,  described  Margaret  Bishop, 
who  was  not  his  wife,  as  "  my  wife  Mar- 
garet Bean,"  and  the  Master  of  the  Bolls 
held  that  by  the  words,  "  my  children," 
the  testator  must  have  meant  his  children 
by  her.     In  the  case  of 

In  re  OverhiWs  Trusts,  1  Sm.  &  G. 

362 ;  s.  c.  22  Law  J.  Bep.  (n.s.) 

Chanc.  485, 
the  Vice-Chancellor,  Sir  J.  Stoart,  said 
that  the  decision  of  Sir  Thomas  Plumer 
in 

'  Beachcroft  v.  Beachcroft  (ubi  supra) 
was  not  reconcilable  with  the  principles  to 
be  collected  from  the  decisions  in  other 
cases.    That  case  must  therefore  be  consi- 
dered as  overruled.    The  true  principle 
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is,  that  nnlesB  tlie  words  of  tihe  will  iteelf 
either  necessarilj  apply  to  and  inclade 
illegitimate  children,  or  clearly  exclude 
any  but  such  children,  legitimate  children 
only  can  take. 
He  also  referred  to 

Baniett  v.  TugtveU,  31  Beav.  232;  s.  e. 

31  Law  J.  Rep.  (n.s.)  Chanc.  629. 

The  Vice-Chancellorreserved  judgment. 

Malins,  V.C.  (on  December  20),  after 
reading  the  will,  said — ^The  testator  at 
the  date  of  his  will  had  two  children  only 
living,  namely,  the  defendants,  Charles 
Alexander  Dorin  and  William  James  Alex- 
ander Dorin ;  and  the  question  is,  whether 
they  can  take  nnder  the  description  in  the 
will  of  children  by  his  wife,  they  having 
been  bom  before  he  had  married  her. 
The  general  rule  that  a  bequest  to  children 
of  the  testator  or  of  any  other  person 
must  prima  facie  be  taken  to  mean  legiti- 
mate children  is  not  and  cannot  be  dis- 
puted ;  whether  illegitimate  children  can 
taJke  under  that  description  must  depend 
upon  the  language  of  the  will  itself,  or 
upon  the  language  as  interpreted  by  sur- 
rounding circumstances,  for  in  order  to 
ascertain  what  the  testator  meant  by 
particular  words  it  is  proper  for  the  Court, 
60  far  as  possible,  to  put  itself  in  the 
position  of  the  testator,  and  from  that 
position  and  the  surrounding  circnm- 
stances  to  aiscertain  his  intention,  and  to 
interpret  the  language  of  his  will. 

It  is  necessary,  therefore,  in  order  to 
ascertain  what  the  testator  meant  by 
"  our  children  "  and  "  my  children  by 
her  "  to  look  at  the  situation  of  the  tes- 
tator when  he  made  his  will.  He  had 
been  a  civil  servant  in  India,  and  had,  no 
doubt,  gone  to  that  country  at  an  early 
age.  He  had  married  a  Miss  Patton  in 
1823.  By  her  he  had  two  children,  both 
of  whom  had  died  before  the  date  of  his 
will,  one  without  issue  and  the  other  leav- 
ing an  only  son,  the  defendant,  Arthnr 
Frederick  Lock  Dorin,  who  was  bom  in 
1846,  and  who  was  consequently  the  heir- 
at-law  and  sole  next-of-kin  of  the  testator. 
The  first  wife  of  the  testator  having  been 
with  him  in  India,  appears  to  have  re- 
tamed  to  England,  leaving  the  testator 
there,  in  or  shortly  before  1850 ;  and  soon 
after  that  the  testator  began  a  cohabita- 


tion with  the  plaintiff,  and  he  continaed 
that  cohabitation  in  India  till  his  final  re. 
turn  to  England  in  1868 ;  and  the  result 
of  that  connection  was  the  birth  of  the 
defendant,  Charles  Alexander  Dorin,  in 
1855.  The  plaintiff,  with  her  child  by 
the  testator,  came  to  England  in  the  early 
part  of  1858,  and  was  soon  afterwards 
followed  by  the  testator,  who  then  finally 
took  up  his  abode  in  this  country.  Upon 
his  return  he  lived  with  his  first  wife  at 
Chepstow  for  some  months,  and  he  con- 
tinued subsequently  to  live  with  her  up 
to  the  time  of  her  death  in  1863,  although 
during  the  latter  part  of  her  life  he  spent 
the  greater  part  of  his  time  with  the 
plaintiff,  with  whom  he  always  continued 
his  connection  from  the  time  of  his  return 
to  England,  successfully  conceaJing  it  from 
his  wife  up  to  a  very  late  period.  A  second 
child  of  this  illicit  connection,  the  defend- 
ant William  James  Alexander  Dorin,  was 
born  in  1861 ;  and  the  testator's  first  wife 
having  died  in  April,  1863,  he  married 
the  plaintiff  on  the  29th  of  April,  1864, 
and  his  will,  which  I  have  now  to  con- 
strue, was  made  the  day  after  that  mar- 
riage, namely,  upon  the  30th  of  April, 
1864.  It  is  clearly  proved  in  the  cause, 
and  was  fairly  admitted  by  Mr.  Pearson 
in  his  able  argument  for  the  defendant, 
the  heir-at-law,  that  the  testator  always 
acknowledged  the  two  defendants,  who 
are  his  illegitimate  children  by  the  plain- 
tiff, as  his  children.  He  had  them,  in 
fact,  baptized  as  such. 

Under  these  circumstances,  what  did 
the  testator  mean  by  the  enressions  in 
his  will,  "  our  children  "  and  "  my  chil- 
dren P "  It  cannot  for  a  moment  be 
doubted,  and  indeed  it  was  fairly  ad- 
mitted by  Mr.  Pearson,  that  he  must 
have  intended  the  two  illegitimate  chil- 
dren he  already  had  by  the  plaintiff. 
The  intention  then  being  clear,  it  is  the 
duty  of  the  Court  to  carry  that  intention, 
which,  as  Sir  Thomas  Plumer  said,  is  the 
polar  star  of  constraction,  into  effect,  if 
it  can  do  so  without  infringing  any  prin- 
ciples or  settled  rule  of  law.  It  was 
argued  that  since  the  testator  had  by 
marrying  the  mother  of  these  children 

Eut  himself  in  the  position  of  possibly 
aving  legitimate  children  by  her,   his 
will  must  necessarily  be  construed  as  if 
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he  Iiad  sudh  ohilclveii  only  m  his  oontem. 
plation;  but  snoh  a  oonstmotion  wonld, 
m.  mj  opimon,  be  a  violation  of  his  lan- 
gnage,  which,  to  mj  mind,  plaialy  points 
to  existing  and  not  to  fatore  children, 
thongh  Bach  children  might  well  be  in. 
dnded  in  the  gift,  and,  oonsiderine  the 
number  of  years  the  connection  with  the 
plaintiff  had  continued,  and  that  no  child 
had  been  bom  for  nearly  fonr  years,  it  is 
most  improbable  that  he  had  fatnre  chil- 
dren in  contemplation,  and  all  but  impos- 
sible that  he  had  sndi  children  ezclnsiTely 
m  view. 

The  law  is  now  clearly  settled  that 
existing  illegitimate  chil^n  may  take 
under  the  description  of  "children" 
whenever  it  can  be  ascertained  that  it 
is  intended  they  should  do  so.  The  great 
leading  authority  upon  this  subject  is  the 
ease  of  WSMnsoii  v.  Adam  (uit  tupra), 
which  is  the  one  principaUy  referred  to 
in  the  argument  on  both  sides.  That 
case  is  so  familiar  that  it  is  only  neces- 
sary for  me  simply  to  state  that  the  tes- 
tator  therein  being  a  man  of  very  large 
properly,  having  a  wife  alive,  but  living 
principally  with  a  woman  named  Ann 
Lewis,  gave  his  property  after  the  death 
of  his  wife,  and  after  the  expiration  of  a 
term  of  years  limited  by  his  will,  "  to 
the  ohili&en  which  I  may  have  by  the 
afineaaid  Ann  Lewis  and  living  at  my 
decease.".  That  expression  is  afterwards 
repeated—"  To  the  use  and  behoof  of  the 
emld  or  children  which  I  may  have  by 
the  said  Ann  Lewis."  Now  "  the  chil- 
dren which  I  may  have  by  Ann  Lewis  " 
sounds  in  faturily.  Not "  the  children  I 
have,"  but  "tiie  children  I  may  have." 
And  there  is  no  doubt,  I  apprehend,  that 
the  law  as  it  stood  before  WUkiiuon  v. 
Adam  (vbi  tvpra),  very  strictly  applied, 
wonll  have  excluded  tiieee  children,  be- 
cause they  were  already  bom ;  and  the 
question  was  whether  they  could  take. 

That  the  decision  in  that  case  paused 
a  great  change  in  the  law  is,  I  think, 
conclusively  shewn  by  the  fact  that 
Hr.  Bell,  one  of  the  greatest  lawyers 
of  that  or  of  any  other  day,  having 
argued  that  the  illegitimate  children 
0(ra]d  not  take,  is  stated  to  have  said 
that  if  the  case  was  decided  in  their 
&vour  he  should  bum  all  his  books.    I 

JTmr  Btuam,  43,— Cbakv. 


mention  that  as  shewing  it  was  considered 
by  the  lawyers  of  that  day  that  the  case 
would  be  an  extension  of  the  principle, 
which,  strictly  read,  meant  legitiiaate 
children,  unless  the  will  shewed  the  con- 
trary. 

Now  this  case  underwent  great  con- 
sideration, three  distinguished  Judges  of 
the  common  law  bar  being  called  in  by 
Lord  Eldon  to  hear  it,  and  those  Judges 
delivered  a  most  elaborate  judgment, 
which  was  confirmed  by  Lord  Eldon, 
holding  that  these  children  could  take. 
I  shall  oidy  refer  to  one  or  two  passages 
in  the  judgments  which  lay  down  the 
general  principles. 

It  was  argued,  that  inasmuch  as  the 
children  were  not  pointed  out,  none  but 
the  children  by  this  woman,  in  the  event 
of  the  testator  and  ber  surviving  bis  wife, 
and  of  the  testator's  marrying  her  and 
having  children  by  that  marri{^,  could 
take,  and  Lord  Eldon  in  the  course  of 
his  observations  upon  the  case  says,  at 
p^e  447,  "  Some  points  of  this  case  ad- 
mit of  no  doubt.  It  is  impossible  to 
make  out  the  two  points  contended  for 
the  heir ;  first,  that  the  will  means  ille- 
{^timato  children,  who,  thongh  incapable 
themselves  of  taking,  would  prevent  the 
plaintiff  firom  taking,  and  so  give  title  to 
the  heir.  That  cannot  be  maintained ; 
as,  if  illegitimate  children  are  meant, 
there  is  no  rule  of  policy  which  prevents 
the  Court  from  saying  that  they  are  in- 
tended ;  in  other  words,  if  they  are  suf- 
ficiently described,  there  is  no  rule 
that  prevents  their  taking ;  but  if  they 
are  not  sufficiently  described,  but  legiti- 
mate children  are  the  persons  to  take, 
then,  as  there  are  no  legitimate  children, 
there  is  no  prior  taker  described  before 
the  plaintiff.  There  is  no  doubt,  there- 
fore, that  the  existence  of  those  children, 
if  they  cannot  take,  does  not  form  a  bar 
to  the  plaintiff's  taking."  Then,  at  page 
450,  the  learned  Judges  in  their  written 
opinion  delivered  to  Lord  Eldon,  say, 
"  But  with  respect  to  the  three  children, 
who  were  bom  before  the  making  of  the 
will,  the  depositions  prove  most  abun- 
dantly" (that  which  is  proved  in  this 
case)  "that  they  had  then  acquired  the 
reputation  of  being  the  children  of  the 
testator  by  Ann  Lewis;  and  thinking, 
90 


Digitized  by 


Google 


4C6 


COURTS  OPCHANCEBT: 


[N.S. 


for  the  reasons  abore  girea,  that  they 
were  the  intended  objects  of  the  teattu 
tor's  bounty,  we  think  that  they  are  in- 
tended to  toJce  the  real  estate  onder  the 
will  itself  without  the  aid  or  explanation 
of  any  other  papers."  Then  Lord  Eldon 
in  his  celebrated  judgment  expresses  him* 
self  at  pages  462  and  463  thus—"  In  all  the 
oases  I  hare  seen  having  relation  to  this 
question  the  illegitimate  children,  if  they 
were  to  take,  must  have  taken,  not  by 
any  demonstnition  arising  out  of  the  will 
itself,  but  by  the  effect  of  evidence  dehors, 
read  or  attempted  to  be  read  with  a  view 
to  establish,  not  out  of  the  contents  of 
the  will,  but  by  something  extrinsic,  who 
were  intended  to  be  the  devisees ;  and  if 
my  judgment  upon  this  case  is  supposed 
to  rest  upon  any  evidence  out  of  the  will, 
except  that  which  establishes  the  ikct 
that  there  were  individuals  who  had 
gained  by  reputation  the  name  and  cha- 
racter of  his  children,  that  oondnsion  is 
drawn  without  sufficient  attention  to  the 
grounds  on  which  the  judgment  is  formed, 
my  opinion  being  that,  taJdn?  the  &ct  as 
estabushed,  that  there  were  ^Idren  who 
had  gained  the  reputation  of  being  his 
children,  it  does  necessarily  appear  on 
the  will  itself  that  he  intended  those 
children.  If  that  prinoiple  is  just,  and 
this  case  falls  within  its  reach,  all  the 
cases  cited  are  inapplicable  to  this." 

Then  as  to  Beachcrofi  v.  Beaeherofi 
(ubi  supra),  it  is  said  that  case  is  no 
longer  authcHity.  My  opinion,  however, 
is  that  Beachcrofi  t.  Beachcrofi  is  a 
good  and  binding  authority,  founded  on 
we  soundest  principles.  In  that  case 
the  testator,  who  had  redded  in  India, 
and  had  illegitimate  chUdren  by  a  native 
woman,  gave  his  property  in  these  words 
— "  Out  of  the  residue  I  give  and  bequeath 
as  follows :  to  my  chfldren" — that  of 
course  -pnmafacie  would  mean  legitimate 
children — "  the  sum  of  pounds  sterling, 
6,000  each  j  to  the  mother  of  my  children 
the  sum  of  sicca  rupees  6,000,  which  I  re- 
quest my  executors  will  secure  to  her  in 
tiie  most  advantageous  way."  There,  the 
question  was,  whether  the  illegitimate 
children  could  take.  The  evidence  shewed 
that  the  testator  had  treated  them  as  his 
children,  had  sent  three  of  them  to  this 
conntiy  to  be  educated,  and  that  tiiey 


were  the  principal  objeots,  as  in  this  oase, 
of  the  testator's  alE^tion.  Sir  Thomas 
Plumer  says — "  Where  there  is  a  latent 
ambigfuity  in  the  will,  parol  evidence  is 
admissible  to  prove  the  identify  of  the 
thing  devised,  or  the  identity  of  the 
person  intended  to  take ;  and  whether  an 
mdividnal  or  a  class  of  children  are  the 
objects  of  the  testator's  bounty,  it  is 
equally  a  case  for  parol  evidence.  In 
construing  a  will  the  intention  is  tiie 
Polar  st^,  and  to  discover  that,  the 
words  and  context  of  the  will  must  be 
considered ;  but  if  there  is  a  latent  am. 
bigui^,  evidence  is  admissible  to  shew 
who  the  testator  was  in  the  habit  of  oon^ 
sidering  in  the  character  described  in  his 
will."  Now  comes  a  passage  I  think  pe> 
ouliarly  applicable  to  the  present  caae-^ 
"  I  know  of  no  rule  which  prevents  iUe> 
gitimate  children  claiming  under  a  class 
or  description  as  well  as  any  other 
stranger.  Such  children  are  not  pro« 
hibited  &om  taking,  as  by  the  civil  law ; 
and  I  see  no  reason  to  prevent  them 
taking  under  a  general  desraription.  It  is 
immoral  to  become  the  &ther  of  snoh 
children,  but  having  them,  it  is  a  duty  to 
provide  for  them ;  it  would  be  an  aggra> 
vation  of  the  &ther'B  fault  not  to  do  so, 
and,  indeed,  by  several  statutes  a  putative 
&ther  is  compellable  to  provide  for  them." 
Then  he  mokes  some  further  observations 
with  regard  to  the  possibiliiy  of  fiitue 
children  taking. 

In  Lepine  v.  Bean  (yhi  «upra)  the 
Master  of  the  Bolls,  I  think,  has  ouried 
it  further  than  any  other  oase.  The  tes* 
tator  had  a  wife  alive,  but  he  was  living; 
witii  another  woman  who  was  not  his 
wife,  and  by  his  will  he  tiiought  fit  to 
call  the  woman  not  his  wife  his  wi&.  The 
real  wife  survived  him,  but  she  was  post 
child  bearing,  and  was  seventy  yeats  of 
age  when  the  testator  died ;  still  he  gave 
the  property  to  his  "deorw^"  Mai;^tKat 
Bishop,  who  was  only  his  miatress,  and  his 
children  bv  his  dear  wi& ;  and  the  question 
was,  whether  they  would  take.  The  sola 
argument  there  was,  that  children  most 
mean  legitimate  children,  and  therefore 
the  illegitimate  children  could  not  take. 
The  Master  of  the  BoUs,  however,  said^ 
"  Those  children  who  had  died  he  called 
his. children.    And  the  words  of  the  will 
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are  ao  starong,  that  it  is  obvious  that  by 
•my  wife,'  he  meant  Margaret  Bishop, 
and  that  by  '  my  children,'  he  meant  the 
chfldren  he  had  had  by  her.  I  think  that  is 
plain  upon  the  will.  I  think  the  designa- 
tion of  the  wife  is  quite  clear  and  disbnot. 
He  calls  her  his  wife,  and  the  children 
his  children.  I  think,  thereupon,  those 
who  were  alive  were  entitled  to  take." 

In  the  recent  case  of  Orook  t.  Hill  (vibi 
ftipra)  the  testator's  daughter  had  mar- 
ried tlie  husband  of  her  deceased  sister, 
and  therefore  all  the  children  of  that  so- 
called  marriage  would  necessarily  be 
jll^timate.  The  testator,  knowing  that 
fitct,  made  his  will,  calling  the  gentleman 
who  had  so  married  his  daughter,  his  son- 
in-law,  which  no  doubt  was  the  feet, 
because  he  had  legally  married  one 
'daughter,  and  had  illegally  attempted  to 
many  another;  therefore,  the  circum- 
stance of  calling  him  the  son-in-law  was 
not  much  relied  on.  He  gave  the  pro- 
perty to  the  children  by  the  said  second 
wife  as  he  called  her,  aaad  the  question 
was,  whether  they  could  take  upon  the 
strength  of  the  rule  that  none  but  legiti- 
mate children  could  take.  Sir  John 
Stuart  decided  they  could  not  take,  and 
that  was  reversed  by  the  Lord  Justices 
and  also  by  the  House  of  Lords. 

I  may  siao  refer  to  a  recent  decision  of 
my  own  in  Be  Brownie  Trustt  (tibi  aupra), 
where  there  was  a  bequest  to  the  children 
of  the  testator's  daughter  "  by  her  puta- 
tive husband  A.  B.,"  the  testator  knowing 
that  she  was  not  married  to  that  man, 
although  it  was  believed  at  the  time  of 
the  marriage  that  it  was  a  valid  mar- 
riage, because  the  first  wife  was  supposed 
to  be  dead  when  the  second  marriage 
took  place.  It  turned  out  that  she  was 
not,  and  that  that  state  of  things  was 
known  to  the  testator.  She  havmg  an 
only  child,  which  was  illegitimate,  the 
testator  gave  the  sum  in  question  to  the 
children  of  his  daughter  by  her  putative 
husband  or  any  other  husband;  and  I 
decided  in  that  case  that  the  illegitimate 
child  took  under  the  descriptiou  of  the 
children  of  his  daughter. 

These  authorities,  therefore,  clearly 
establish  that  illegitimate  children  may 
take  under  the  description  of  the  chil- 
dren of  a  particular  person  when  thejr 


have  acquired  the  reputtttion  and  charac- 
ter of  being  so,  and  the  Court  is  satisfied 
of  the  intention  of  the  testator  that  they 
should  take.  Both  these  requisites  are, 
in  my  opinion,  completely  fulfilled  in  the 
present  case,  and  I  am  therefore  of  opi- 
nion that  the  two  defendants,  who  are 
the  illegitimate  children  of  the  testator 
by  the  plaintiff,  answer  the  description 
of  "  our  childroa  "  and  "  my  children  by 
her,"  that  is,  t^e  plaintiff,  his  wife. 

But  ft  was  contended  on  behalf  of  the 
heir-at-law  that  the  effect  of  giving  the 
property  to  the  two  children  would  be  to 
exclude  the  legitimate  children  of  the 
testator's    marriage  with  t^e    plaintiff. 
That  would  not  be  so,  for  there  is  no 
rule  which  prevents  illegitimate  and  le- 
gitimate children  taking  together  as  a 
class  v^ere  it  is  intended  that  they  should 
do  BO.     In  this  case  the  words  of  the  will 
are  sufficient  to  include  the  future  chil- 
dren, and    they  might    therefore   have 
taken  if  there  had  been  any.     In  Wil- 
kinson V.  Adam  (tibi  supra)  I  find  this 
passagfe  in  the  opinion  of  the   learned 
Judges — "It  was  possible  that  the  testator 
might  outlive  his  wife  and  marry  Ann 
Lewis,  and  have  legitimate  children  by 
her.    The  words  of  the  devise  are  large 
enough    to  include  such  children,  and 
there  appears   no  erpress    intention  to 
exclude  them,  though  probably  the  tes- 
tator had   them  not  in  contemplatiom 
We  incline  to  think,  therefore,  that  such 
children  would  take  under  the  devise ; 
but  the  conclusion  drawn  from  thence, 
that  imder  the  circumstances  of  this  case 
the    illegitimate    children  ctumot    take 
with  them  is    not,    as  we  think,   well 
founded."     And  at  page  457  t^ain  they 
say,  "  Prom  the  language  of  the  judg- 
ment,  however,   it    certainly   seems" — 
that  is,  referring  to  the  Judgment  in  the 
Court  of  Queen's  Bench  in  Kennebel  v. 
Scrafion  {ubi  siipra)  —  "that  the  Court 
thought  that  the  testator  meant  to  pro- 
vide for  children  of  a  different  charac- 
ter  and  denomination  &om  legitimate ; 
and  yet  they  determine  that  legitimate 
children  may  take  under  the    bequest. 
In  every  view  of  the  case  we  think  that 
they  might ;  because  the  terms  of  the  de- 
vise were  large  enough  to  comprehend 
them ;  but  nothing  is  said  in  that  jadg- 
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ment  from  which  yre  can  collect  that 
-where  a  devise  evidently  points  at  illegi- 
timate children,  and  where  legitimate 
children  are  adioitted  under  it,  becanse 
the  words  are  large  enough  to  reach 
tbem,  the  illegitimate  children  cannot 
take  together  with  the  legitimate;  nor 
that  even  in  the  case  then  before  the 
Oonrt,  if  the  illegitimate  child  had  been 
living,  he  would  not  have  been  permitted 
to  take  with  the  legitimate  children." 
In  Owen  v.  Bryant  (ubi  supra),  Lord 
Cranworth  says,  "I  reject  the  notion 
of  there  being  a  rule  that  illegitimate 
children  cannot,  nnder  any  circnmstances, 
participate  with  legitimate  children  in 
the  benefit  of  a  gift  or  a  bequest  to  chil- 
dren generally,"  And  inHUlr.  Crook  {ubi 
«tpra)  Lord  Chelmsford  says,  "I  know 
of  no  objection  in  law  to  a  gift  to  chil- 
dren, with  a  clear  intention  that  it  shall 
apply  to  existing  illegitimate  children, 
being  so  applied,  although  after- bom 
illegitimate  children  must  be  excluded, 
and  the  gift  be  extended  to  future  legi- 
timate children."  I  consider,  therefore, 
that  I  am  warranted  by  authority,  as  I 
think  I  am  clearly  by  principle,  m  say- 
ing, as  I  do,  that  future  children  of  this 
testator  and  the  plaintiff,  if  there  had 
been  any,  would  have  been  included  in 
this  gift.  There  must,  therefore,  be  a  decla- 
ration that  the  two  infant  defendants  are 
the  objects  of  the  power  of  appointment 
given  to  the  plaintiff,  and  that  they 
take  as  the  children  of  the  testator  by 
her,  in  default  of  her  exercising  that 
power.  A  contrary  construction  would 
leave  these  children,  who  are  clearly 
shewn  to  have  been  the  primary  object 
of  the  testator's  affection,  destitute,  and 
would  also  have  the  effect  of  making  him 
die  intestate  as  to  the  corpus  of  the  es- 
tate, which  it  is  quite  clear  he  did  not 
intend  to  do. 


Solicitors— Messrs.  Fresbflelds,  for  plaintiff;  Mr. 
J.  B.  Batten,  for  defendant. 


} 


TUBTOH  «.  BABBBB. 


Hail,  V.O. 

1874. 

Jan.  22. 

Discovery — FrwUege — OommumeaiMiM 
with  Solicitor, 

OommunieaMons  (inohtdmg  a  biUqfcosU) 
of  suitor  with,  Ms  soUoiiorf  relaUng  io  &e 
matters  in  suit,  before  commencement  of 
proceeditigs,  held  privileged,  though  the 
solicitor  made  an  affidavit  on  behdy  of  the 
siiitor. 

Minet  v.  Morgan  (42  Law  J.  Bep.  (m.b.) 
627),  followed. 

This  was  a  claim  for  damages  carried 
in  under  a  decree  for  the  administration 
of  the  trusts  of  a  will  The  claim  was 
made  by  Matthew  Tildesley,  and  the 
damage  alleged  was  in  respect  of  the  tes. 
tator's  non-performance  of  an  agreement 
to  grant  a  lease  of  certain  mines  aft^ 
Tildesley  had  laid  out  money  on  the  &itii 
of  the  lease  being  granted.  The  chief 
clerk  directed  an  enquiry,  and  Tildesley 
made  an  affidavit  in  support  of  his  claim, 
in  which  he  stated  that  "  in  consequence 
of  obstacles  as  to  the  mine"  the  lease  had 
not  been  granted.  The  solicitor  who  had 
acted  for  Tildesley  in  the  matter  of  the 
the  ag^reement  and  lease,  also  made  an 
affidavit  in  behalf  of  the  claim.  An  order 
was  then  obtained  to  cross-examine 
Tildesley  upon  his  affidavit  before  a  spedal 
examiner. 

The  circumstances  under  which  the 
claim  arose  were  shortly  as  follows.  In 
1864,  Tildesley  and  another  desired  to 
work  the  testator's  mines  jointly  with  a 
mine  which  they  were  already  working, 
and  in  which  shafts  were  already  sunk 
and  apparatus  prepared.  In  December, 
1864,  a  prelimmary  written  agreement 
was  entered  into  for  the  demise  of  the 
testator's  mine,  lint  some  difficulties 
having  arisen  with  the  lord  of  the  manor 
of  the  sur&ce,  which  was  copyhold,  in 
June,  1865,  the  testator  agreed  to  use  his 
best  efforts  to  procure  uie  enfranchise- 
ment of  the  surface  within  a  month,  and 
then  to  geaab  a  lease  as  previously  agreed 
upon. 

Tildesley  alleged  that  the  testator  tooik 
no  steps  to  get  the  surfStce  enfranchised, 
and  the  lease  was  not  granted  qntil  Jan^- 
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uy,  1870,  ftfter  ihe  testator's  death,  hj 
wbkh  means  the  damage  arose.  The 
testator's  representative  on  the  other 
hand  alleged  that  it  was  bj  Tildeslej's 
own  wish  that  the  lease  was  postponed, 
and  that  there  were  difficulties  m  ob- 
taining the  enfranchisement  of  which 
Tildesley  knew  &om  the  beginning. 

At  the  examination  he  was  asked  hy 
the  cross-examining  donnsel  to  prodnce 
the  bill  of  costs  of  has  solicitor  relating  to 
the  n^otiations  for  the  lease,  but  he 
declined  to  do  so,  and  claimed  that  it  was 
a  privileged  document.  He  was  then 
asked  "  whether  the  obstaoles  alladed  to 
in  his  affidavit  were  saggested  to  him  hj 
his  solicitor,  or  to  his  soUciior  by  him," 
bat  this  qnestion  he  also  refused  to  an* 
twer  on  the  groimd  of  privilege.  The 
object  of  the  present  motion  was  to  com- 
pel Tildesley  to  answer  the  qnestion  put, 
and  to  prodnce  the  bill  of  costs. 

Mr.  Bigby  Seymour  and  Mr.  W.  W. 
Kanlake,  for  the  motion,  nrg^ed  that  both 
the  qnestion  and  the  bill  of  costs  referred 
to  matters  of  fact  occurring  before  the 
commencement  of  these  proceedings,  and 
were  therefore  not  privileged. 
[Hall,  V.C,  referred  to— 
Minet  t.  Morgan,  42  Law  J.  Bep. 
(n.s.)  Ohanc.  627 ;  8.  c.  Law  Bep. 
8  Chanc.  861.] 
They  relied  on — 
Merle  v.  More,  JBj/on  ^  Moody,  890  ; 
Taylor  on  Evidence,  Part  2,  chap.  16 ; 
Sawyer  v.  Birehmore,  3  MyL  S&  K. 
672 ;  s.  0.  4  Law  J.  Bq>.   (h.s.) 
Chanc.  249 ; 
Desbonmyhr.Bawlins,  8  Myl.  &  Gr. 
515 ;   8.  c.  7  Law  J.  Bep.  (n.s.) 
Chanc.  171. 
They  also  contended  that  the  solicitor 
having  made  an  affidavit  in  the  sait  pre- 
vented the  client  firom  claiming  privilege. 
:    Mr.  PotceU  and  Mr,  Qrosveiwr  Woodt, 
im  TiMesley. 

Hall,  V.C,  held  that  the  question  hero 
was  directly  a  qnestion  as  to  what  had 
occnrred  between  the  solicitor  and  client, 
and  it  could  not  be  put,  and  it  was  ini- 
mnterial  that  litigation  had  not  com- 
menced when  the  communication  took 
place.  The  solicitor  had  made  an  affidavit 
m  support  of  Tildesley's  daim,  but  that 


oould  not  be  held  such  a  waiver  of  tiie 
client's  privilege  as  to  cause  the  client  to  be 
subject  to  cross-examination  as  to  every- 
thing that  had  occurred  between  them. 
With  regard  to  privilege  that  had  been 
claimed  fbr  the  bill  of  costs,  it  was  claimed 
on  the  ground  that  it  was  a  confidential 
communication,  and  he  was  of  opinion 
that  it  was  so.  A  bill  of  costs  was  litUe 
more  than  a  record  of  what  had  taken 
place  between  the  solicitor  and  client, 
and  if  the  verbal  communications  therein 
described  were  privileged,  the  account  of 
them  given  in  the  bill  must  be  so  too. 
This  motion  therefore  was  unfounded, 
and  must  be  refused  with  costs. 

Solicitors— Mr.  A.  Homsley,  for  the  motion; 
Hessra.  Bellamy,  Strong  &  Edgelow,  for 
Tildeslejr. 


V.C.  I 
'8.  ) 
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RAINE   V.   WILSON. 


Baoon,  V.C 
1878, 
Aug 

Lunatic  not  so  found  hy  InquUUion — 
Substituted  Service  on  Medical  Officer- 
Practice. 

Where  ihe  medical  officer  of  on  asylum 
refused  to  aUow  service  of  a  biu  on  a  lunatte 
Aoho  was  not  so  found  by  inquisition  the 
Court  dUowed  substUtUed  service  on  the 
medical  officer. 

In  this  case  the  defendant  Wilson, 
residing  in  Hanwell  Lunatic  Asylum,  was 
a  peison  of  unsound  mind,  but  not  so 
found  by  inquisition.  The  plaintiff  de- 
sired to  serve  him  with  copy  of  a  bill, 
but  the  medical  officer  at  the  asylum  re- 
fused to  allow  such  service  to  be  effected. 

Mr.  Oaldecott  now  applied  for  leave  to 
effect  substituted  service  on  tibe  medical 
officer,  but  mentioned^ 

Anonymous,  2  Jnr.  N.S.  324, 
where  a  similar  application   had    been 
refused. 

Bacon,  V.C,  allowed  tiie  substituted 
.service. 

Solicitots— Hessn.  Sham,  Croscman  &  Crowman. 
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Jissn,  MiR. 

1874. 

March  2. 

Specific  Fetformanco — Sect.  4  of  Statute 
of  Frauds — Sole  hy  Auction — Particulars 
and  Memorandum — Sescriptum  of  Vendor 
— Bescission  of  Contract. 

Ontaieofreal  estately  OMciion  thepoT' 
iieulars  stated  that  the  property/  was  put  vp 
for  sale  by  "the  proprietor."  No  further 
description  of  the  vendor  was  gieen  in  the 
partiaUars  or  conditions.  The  auctioneer 
signed  a  memorandum  in  his  oion  name,  by 
which  he  agreed  "  that  the  vendor  on  h%» 
part  sliould  in  aU  respects  fuyu  the  condi- 
tions of  sale  mentioried  in  the  said  parti- 
culars." On  biU  for  spe^fie  performance 
by  the  purchaser, — ^Held,  that  on  the  par- 
ticulars and  memorandum  there  was  a  suf- 
ficient description  of  the  vendor  vfithin  the 
44h  sect,  of  the  Statute  of  Frauds, 

Part  of  the  property  sold  was  in  the  oc- 
cupation of  a  tenant  under  alease,  by  which 
the  vendor  agreed  to  repair.  The  repairs 
not  being  done,  the  tenant  instituted  a  suit 
against  both  vendor  and  purchaser.  The 
purchaser  sent  in  an  objection  and  requisi- 
tion in  respect  of  tlte  repairs  rwt  being 
done, — Held,  that  such  cm  objection  was 
not  an  objection  to  title  in  respect  of  which 
the  vendor  was  entitled,  to  rescind  the  con- 
tract under  a  condition  applying  to  objeo- 
tione  to  the  abstract. 

This  was  a  sait  fw  specifio  perform- 
ance by  a  purchaser  of  an  agreement  for 
purchase  of  certain  freehold  heredita- 
ments. The  sale  was  made  bv  auction  in 
July,  1872. 

The  particulars  stated  that  the  property 
was  put  up  for  sale  by  "  the  proprietor. 
No  farther  description  of  the  vendor  was 
given  in  the  partionlars  or  conditions. 
The  auctioneer  ngned  in  his  own  name  a 
memorandnni  appended  to  the  conditions 
which  was  as  follows — 

"  Memorandum  of  agreement  on  sale 
of  an  estate  by  auction,  at  Baldock,  on 
the  19th  day  of  July,  1872,  as  follows— 

"I  do  hereby  acknowledge  that  Mr. 
William  Sale  by  Mr.  Thomas  Yeasey,  his 
.solicitor,  has  been  this  day  declared  the 
purchaser  of  lots  8,  5  and  6  mentioned 
and  described  in  the  particular  hereto 


[N.S. 


annexed  at  the  sum  t£  1,2421.,  and  thafc 
he  has  paid  a  deposit  c£  1861.  And  I  do 
hereby  agree  that  the  vendor  on  his  part 
shall  m  ^1  respects  fulfil  the  oonditaons 
of  sale  mentioned  in  the  said  particulars. 
"  Witness  my  hand,  this  19th  day  of 
July,  1872. 

£ 
Farcliaae  Honey    ^    .    1,242 
Deposit  paid ....       186 


Bemains  due 


I.Ofia 


(Stamp)  6<2. 

Oeo.  JacksoD, 

July  ig,  1872. 


"  Af^nroved  by  me, 

"  William  Sale." 
The  fourth  condition  was  as  follows — 
"  An  abstract  of  title  shall  be  delivered 
to  each  purchaser  or  his  solicitor  with  all 
oonvenient  despatch,  and  each  purchaser 
or  hia  solicitor  shall  within  fourteen  days 
from  the  delivery  of  his  abstract  transmit 
to  the  vendor's  solioitor  a  statement  in 
writing  specifying  his  objections,  if  any, 
to  the  title,  arising  under  such  abstract, 
and  in  de&nlt  thereof  the  title  shall  be 
considered  as  approved  and  accepted,  and 
all  other  or  sulMequent  objections  shall  be 
considered  as  waived ;  and  if  any  obieo> 
tion  shall  be  taken  which  the  vendor  shall 
be  unable  or  unwilling  to  remove  he  shall 
be  at  liberty  to  rescind  the  contract  upon 
returning  to  the  purchaser  his  deposit 
without  mterest  in  fuU  satisfiMstion  of  all 
damages  and  expenses." 

The  tenth  condition  was  as  follows^ 
"If  there  shall  be  any  error  or  omis* 
sion  in  these  particulars  respecting  the 
description,  tenure,  outgoings  or  other- 
wise, the  sale  of  any  lot  or  lots  shall  not 
be  void,  but  the  purchaser  or  vendor,  as 
the  case  may  be,  shall  pay  or  allow  such 
sum  by  way  of  compensation  as  shall  be 
deemed  to  be  iuir  and  equitable  by  two 
indifferent  persons,  one  to  be  chosen  by 
each  party  within  fourteen  days  after 
request  in  writing  from  the  other  of  them, 
such  two  persons  to  choose  an  umpire, 
and  the  decision  of  such  two  referees  or 
their  umpire,  as  the  case  may  be,  shall  be 
final.  And  in  case  either  party  shall  neg- 
lect or  refuse  to  nominate  a  referee  with- 
in the  time  appointed,  the  referee  of  the 
other  party  alone  shall  make  a  final  de> 
cision." 

The  eleventh  and  last  condition  was  as 
follows— 
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"  If  the  pmohaaer  of  air^  lot  or  lots ' 
shall  &I1  to  comply  with  any  of  the  ahore 
conditions  hia  deposit  money  shall  be  for- 
feited and  the  vendor  shall  be  at  liberty 
to  resell  such  lot  or  lots  either  by  public 
auction  or  private  mthont  being  bound 
previonsly  to  tender  a  conveyance  or  other 
aBsnrance  thereof  to  the  defaulter,  and  the 
deficiency  (if  any)  on  saoh  resale,  together 
with  the  expenses  attending  the  same, 
shall  on  demand  be  made  good  by  such 
de&nltor  at  the  present  sale,  and  m  case 
of  non-payment  the  whole  thereof  shall 
be  recoverable  by  the  vendor  as  liquidated 
damages." 

Lot  6  was  let  to  a  tenant  for  a  torm  of 
seven  years  firam  the  25th  of  March,  1869, 
by  a  lease  under  which  the  vendor  had 
covenanted  to  repair.  The  purchaser  ob- 
jected Ihat  the  repairs  had  not  been  done. 
In  October,  1872,  the  tenant  instituted  a 
suit  against  the  vendor,  to  which  the  pur~ 
chaser  was  afterwards  made  a  party, 
claiming  to  have  the  repairs  done  accord- 
ing to  the  agreement.  The  purchaser 
delayed  completion  on  account  of  the 
repairs  not  being  done. 

On  the  10th  of  March,  1873,  the  vendor 
wrote  to  the  purchaser  that  he  could  not 
comply  with  his  requisitions  as  to  repairs, 
and  that  he  rescinded  the  contract  under 
the  deventh  condition  and  declared  the 
deposit  forfeited.  Subsequently  he  with- 
drew tibat  notice,  and  after  negotiations 
on  the  8&  of  April,  1873,  he  tendered 
the  deposit  to  the  purchaser,  and  steted 
that  he  rescinded  the  contract  under  the 
fourth  condition.  Subsequently  the  pur- 
chaser instituted  a  suit  for  specific  per- 
formance against  the  vendor.  Before  the 
hearing  l^e  tenant's  suit  and  claim  with 
respect  to  repairs  was  settled,  and  the  bill 
in  the  specific  performance  suit  was 
amended  so  as  to  stato.the  &ct. 

8W  JB.  BaggaUay  and  Mr.  0.  WaJker, 
for  the  phuntiff. — Two  objaotions  on 
pointe  of  law  are  taken  by  the  defendanto. 

First.  That  there  is  no  contract  in 
writing  within  the  Statute  of  Frauds,  be- 
cause the  vendor's  name  is  not  mentioned. 

Second.  That  the  contract  has  been 
rescinded. 

It  is  not  necessary  that  the  name  of  the 
vendor  should  appear  if  there  is  sufficient 
signature  by  a  dtuy  authorised  agent. 


The  usual  form  is  for  ihe.  anetionenr  to> 
sign  on  behalf  of  the  vendor.  Here  he 
agrees  that  the  vendor  shall  perform  tiie 
contract  which  is  the  same  thing.  ,  Fur- 
ther it  appears  from  the  particulars  that 
the  property  is  put  up  on  behalf  of  the 
proprietor,  and  this,  teken  with  the  me- 
morandum, is  quite  sufficient — 

Hnod  V.  lard  Barrmgton,  Law  Hep. 
6  Eq.  218. 
As  to  the  second  objection  the  vendor 
can  only  rescind  in  case  of  an  objec- 
tion to  the  title.  No  objection  to  tiie 
title  has  been  made,  the  only  objection  in- 
sisted upon  waa  the  dispute  with  the 
tenant  as  to  repairs,  that  was  not  an 
objection  to  the  title  and  has  been  satis- 
fied. 

Mr.  Southgate  and  Mr.  Dauney,  for  the 
defendant. — In  order  to  constitute  a  bind- 
ing contract  within  the  Statute  of  Frauds 
it  is  necessary  that  the  vendor  should  be 
mentioned  either  by  name  or  specific 
description — 

Dart's  Vendon  and  Purehasera,  4th 
edit.  202; 

Wheeler  v.  OolKer,  1  Moo.  A  M.  128 ; 

Jacob  V,  Kirk,  2  Moo.  &  B.  221 ; 

WHUams  v.  Lake,  6  Jur.  N.S.  451 ; 
s.  c.  29  Law  J.  Bep.  (n.s.)  Q.B.  1 ; 

WUUams  v.  Byrnes,  9  Jur.  N.S.  363. 
The  case  of 

Hood  V.  Lord  Barrington  (uM  mumt) 
recognises  the  same  principle.  The  objec- 
tion by  the  plaintiff  as  to  repairs  was 
pressed  by  him  as  an  objection  to  title,  and 
we  were  accordingly  entitled  to  rescind  on 
account  of  it,  and  we  did  rescind  the  con- 
tract before  the  objection  was  satisfied. 

Thb  Masteb  or  the  Kollb.— An  ob- 
jection is  taken  by  the  defendant  that 
there  is  no  binding  agreement  within  the 
4th  section  of  the  Statute  of  IVands, 
because  the  name  of  the  vendor  does  not* 
appear  in  it,  and  the  agreement  is  signed 
by  the  auctioneer  only.  Now  in  the  first 
place  I  may  say  that  I  never  saw  any  con- 
ditions of  sale  by  auction  with  a  memo- 
randum of  an  ag^reement  appended  to 
them  in  the  form  which  the  defendant 
contends  is  neoeasaiy  in  order  to  make  a 
binding  contract  witnin  the  statute.  The 
usual  form  is  for  the  auctioneer  to  sign 
«  on  behalf  of  the  vendor."     However 
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the  question  10,  wliat  is  the  law  P  Now  I 
have  no  reason  to  qnarrel  with  the  state- 
ment of  the  law  bjMr.  Dart  in  the  passive 
referred  to  in  argument — Dart's  Vendws 
afidPurclMsers,4!th.  edit.  202 — "It  appears 
to  be  now  dearly  settled  that  in  order  to 
satisfy  the  statute  both  parties  should  be 
specified  either  nominally  or  by  a  sufficient 
description."  I  do  not  object  to  this, 
but  the  question  is  what  is  a  sufficient 
description?  Of  course  the  statute  is 
satisfied  if  the  description  appears  in 
any  part  of  the  particulars  or  condi- 
tions. Here  the  particulars  state  that 
the  property  is  put  up  for  sale  by 
"  the  proprietor."  The  proprietor  is  the. 
vendor  and  the  person  for  whom  the  auc- 
tioneer signs  the  contract,  and  "  the  pro- 
prietor" is  an  excellent  description.  Pro- 
prietor is  the  term  constantly  used  i^ 
Acts  of  Parliament  as  a  description  of  the 
person  to  sell,  and  by  it  in  this  case  I 
think  the  vendor  is  sufficiently  described. 
If  authority  were  wanted  Hood  v.  Lord 
Sarington  (ubi  supra)  is  an  authority  in 
point,  but  I  do  not  think  that  an  autho- 
rity is  wanted.  It  is  clear  that  on  this 
memorandum  and  partioolars  the  vendor 
is  sufficiently  described  md  that  it  is  a 
good  agreement. 

The  next  objection  on  the  part  of  the 
defendant  is  that  they  have  rescinded 
the  contract  under  the  fourth  condition. 
The  word  objection  in  that  condition 
olearlj  means  an  objection  to  the  abstract 
mentioned  in  the  preceding  part  of  the 
condition.  Now  no  objection  to  the  title 
aa  shewn  on  the  abstract  has  been  made, 
and  the  defendant  at  first  did  not  attempt 
to  rescind  under  the  4th  condition.  On 
the  10th  of  March,  1873,  he  writes  to 
say  Ihat  he  rescinds  under  the  eleventh 
condition,  and  declares  the  deposit  for- 
feited. Subsequently  he  withdraws  that 
letter  and  after  fuither  negotiations  he 
writes  on  the  8th  of  April  to  say  that  he 
rescinds  under  the  4th  condition.  I  am 
of  opinion  that  he  is  not  entitied  to  do  so, 
and  shall  decree  speoifio  performance  of 
the  contract  with  costs. 

Solicitors— Mr.  Saffery  William  Johnson,  agent  for 
Mr.  Thomas  Veasey,  Baldock,  for  plaintiff;  Mr. 
A.  Balderston,  agent  for  Mr.  Samuel  Veasey, 
Baldock,  for  defendant 


^  M.E.1 
J74.  V 
ill7.    J 


FOTTEB  t;.  OXJf  nSLD, 


JXSSEL, 

'    1874 
April 

Specific  Performance  —  Contract  for 
8dl& — Name  of  Vendor  Omitted — No  suffi- 
cient Deseripiion  of  Vendor. 

To  satisfy  the  4^A  section  of  the  Statute 
of  Frauds,  both  parties  must  be  speckled 
eitlier  nominally  or  by  sxuih  a  descripii07i 
that  their  identity  cannot  be  fairly  dis- 
puted. 

A  memorandum,  signed  o?i  beltalf  of  the 
vendor  by  the  auctioneer  withovt  further 
specifying  the  vendor,  is  not  a  good  contract 
wUMn  the  Statute. 

Certain  kmd  was  purchased  at  an  auction 
by  0.  P.  The  particulars  and  eondiHonM 
of  sale  did  not  disclose  tJie  name  of  tKe 
vendor;  they  shewed  that  Messrs.  Duffield 
i*  Bruty  acted  as  his  solicitors,  Messrs. 
Beadds  as  his  auctioneers.  The  purchaser's 
agent,  in  his  own  na/me,  signed  the  memo- 
randum of  purchase.  The  memorandum 
did  not  eontam  the,name  of  the  vendor,  but 
was  signed  by  the  auctioneer  "  on  behalf  of 
the  vendor,"  No  qJtstract  teas  sent  to  tha 
purchaser,  and  he  was  informed  by  Duffield 
that  the  property  was  mortgaged  to  several 
mortgagees,  that  W.  PoUey  was  the  owner 
of  the  equity  of  reckn^tion,  and  the  vendor. 
W.  PoUey  denied  that  he  had  authorised 
the  sale,  and  the  purchaser  having  dis- 
covered that  Dvffield  was  a  puisne  mortga- 
gee, filed  a  bSl  for  spee^  performancB 
against  him.  Duffield  pleaded  the  Staiuts 
of  Frauds,  and  pvi  in  evidence  to  shew  that 
the  property  was  put  up  on  behalf  of 
Policy ; — ^Held,  That  the  memorandum  d^ 
not' sufficiently  specify  the  vendor  to  maio 
a  binding  contract  within  the  Statute  q^ 
Frauds.  That  in  order  to  shew  who  waa 
the  vendor  it  vxu  necessary  to  have  reoourso 
to  parol  evidence,  which  was  contrary  to  the 
statute,  andfurther,  that  the  emdenee  shewed 
that  the  defendant  waa  not  the  vendor.  Bill 
dismissed  with  costs. 

.  In  August,  1869,  certain  freehold  here- 
ditaments were  put  np  for  sale  by  auction 
in  four  lots.  Lot  2  was  purchased  by 
Potter,  by  his  t^ent.  The  other  lots  wero 
not  sold. 

The  particulars  and  conditions  of  sale 
did  not  disclose  the  name  of  the  vendor 
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Imt  they  shewed  (hat  Messrs.  Da£SeId  & 
Bmty  acted  as  his  solicitors,  and  that 
MesarB.  Beadel  acted  as  his  auctioneers 
in  the  matter  of  the  sale. 

The  3rd,  4th,  and  6th  of  the  conditions 
of  sale  were  in  the  following  terms — 

"3.  The  purchaser  shall  paj  to  the 
auctioneers  a  deposit  of  102.  per  cent,  in 
part  of  his  porcnase  money,  and  sign  an 
agreement  ror  completing  the  purchase 
^d  payment  of  ihe  residue  of  the  purchase 
and  valuation  moneys  at  the  office  of 
Messrs.  Dnffield  &  Bruty,  at  Chelmsford, 
Essex,  on  or  hefore  the  29th  day  of  Sep. 
tember  next,  from  which  day  the  pur- 
chaser shall,  on  completion  of  his  purchase, 
be  entitled  to  rent  or  possession ;  but  if, 
from'  any  cause  whatever,  the  said  pur- 
chase  shall  not  be  completed  on  the  29th 
day  of  September  next,  the  purchaser 
shall,  notwithstanding  any  notice  to  the 
contraiy,  pay  interest  on  the  remainder 
of  his  purchase  and  valuation  moneys  at 
6L  per  cent,  per  annum  from  that  time 
nntd  the  purchase  shall  be  completed, 
and  shall  not  under  any  drcnmstances  be 
entitled  to  compensation  on,  account  of 
the  purchase  money  having  been  lying 
idle;  but  this  proviso  is  not  to  preclude 
tiie  vendor  from  requiring  the  completion 
of  the  purchase  on  the  said  29th  day  of 
September  next. 

"  4.  The  vendor  will,  at  his  own  ex- 
pense, deliver  an  abstract  of  title  to  each 
pnrohaser  or  his  solicitor,  within  ten  days 
after  the  sale,  and  will,  on  payment  of  the 
residue  of  the  purchase  and  valuation 
mon^^  execute  proper  conveyances,  to 
be  prepared  and  executed,  including  the 
concurrence  of  the  mortgagees  therein, 
at  the  expense  of  the  purchaser ;  but 
shonld  the  purchaser  fail  to  complete  his 
pnrohase  on  the  said  29th  day  of  Sep- 
tember nex^  (and  in  this  respect  time 
■hall  be  the  essence  of  the  contract,)  or 
make  such  objections  to  the  title  as  the 
vendor  may  be  unable  or  unwilling  or 
decline  to  remove  or  answer,  the  vendor 
nuay,  by  notice  in  writing  to  the  purchaser, 
declare  the  contract  at  an  end ;  and  in 
thatcasethe  deposit  only  shall  be  returned. 
Mid  the  purchaser  shaU  have  no  claim  in 
any  shape  to  interest,  costs  or  compensa- 
tion, notwithstanding  any  intermediate 
correspondence  or  investigation  of  title, 

)fsw  Sbum*  i3, — Chakc. 


Each  purchaser  shall,  within  fourteen 
days  after  the  delivery  of  an  abstract  of 
title,  make  out  and  deliver,  in  writing  to 
the  said  Messrs.  Duffield  &  Bruty,  at  zheir 
offices  at  Chelmsford,  all  such  objections 
to  and  requisitions  on  the  title  (if  any) 
as  he  shall  insist  on,  and  subject  to  such 
requisitions  and  objections  (if  any)  so 
mtide,  the  title  shall,  from  the  expiration 
of  such  fourteen  days,  be  considered  as 
having  been  fully  approved  of  and  ac- 
cepted by  the  purchaser,  and  in  this  re- 
spect time  shall  be  considered  as  the 
essence  of  the  contract.  No  requisition 
or  other  objection  to  the  title  shall  be 
made  or  taken  other  than  such  as  may  bb 
so  delivered  in  writing  within  such  four- 
teen days.  If  two  or  more  lots  shall  bo 
purchased  by  one  person,  such  purchaser 
shall  be  entitled  to  one  abstract  only. 

"  6.  The  title  to  Lot  1  shall  commence 
with  certain  indentures,  dated  11th  and 
12thof  January,  1810,  and  no  earlier  title 
shall  be  required  or  investigated,  nor  any 
requisition  or  objection  be  made  in  re- 
spect thereof  notwithstanding  any  recital 
or  statement  in  those  or  any  subsequent 
deeds.  John  Policy,  by  his  will,  dated 
the .  3rd  of  December,  1842,  devised  all 
the  above  property  to  "William  Policy, 
charged  with  an  annuity  of  102.  during  the 
life  of   his   sister, -Anne  Frances,  now 

Xi  flffy-nine,  payable  half-yearly,  and 
r  her  -decease,  in  -case  any  child  or 
chUdren  of  the  said  Anne  Frances  shonld 
have  attained  the  age  of  tweniy-one 
years  or  should  survive  her,  also  charged 
the  same  with  the  payment  of  2002.  as 
therein  mentioned,  the  said  charges  are 
henceforth  to  be  charged  exclusive^  upon 
Lot  1,  and  the  same  is  sold  subject  there* 
to ;  and  the  purchaser  of  that  lot  shall,  at 
his  own  expense,  give  a  satisfactory  in- 
demnity to  the  vendor  as  to  the  other 
lots,  and  such  other  lots  shall  be  conveyed 
with  the  benefit  of  such  indemnity.  The 
vendor  shall  not  be  bound  to  identify  the 
property  with  any  former  description, 
nor  to  distinguish  the  fireehold  &om  the 
copyhold.  The  vendor  shall  not  be  re- 
quired to  enter  into  any  covenant  except 
tiiat  he  has  not  incumbered,  and  the  re- 
spective purchasers  shall  not  be  entitled 
to  any  other  indemnify  as  to  the  said 
annuity  or  l^acy,  except  such  as  shall  be 
8P 
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accepted  hy  the  vendor  under  the  above 
conditions." 

Condition  7  provided  that  until  the 
whole  of  the  lots  to  which  the  deeds  or 
docoments  of  title  related  were  sold, 
"  Btich  deeds  or  documents  should  remain 
in  the  hands  of  the  vendor,  who  woold 
covenant  for  their  production  to  each 
purchaser  in  the  nsnal  manner." 

The  plaintiff's  agent,    John    Bogerfl, 

Surchased  Lot  2,  and  paid  '201.  by  way  of 
eposit  to  the  auctioneers,  who  thereupon 
signed  and  delivered  to  J.  Sogers  the 
following  memorandum,  appended  to  the 
particolars  and  conditions  bf  sale  — 

"Memorandum. 
"  I,  John  Rogers,  of  Maldon,  do  hereby 
acknowledge  myself  to  be  the  purchaser 
of  Lot  2  of  the  property  described  in  the 
foregoing  particulars  for  the  sum  of  200Z., 
and  having  paid  the  auctioneers  20Z.  as  a 
deposit  and  in  mrt  payment  of  the 
purchase  money,  I  hereby  bind  myself, 
my  heirs,  executors,  adnunistrators  and 
assigns,  to  pay  the  balance  of  the  pur* 
chase  money  and  to  complete  the  purchase 
Bubject  and  according  to  the  forgoing 
particulars  and  conditions  of  sale.  Dated 
this  20th  day  of  August,  1869. 

"Amount  of  sale   .    .    .2002. 

"Deposit 20t 

"Balance 180Z. 

"  Confinned  on  behalf  of  the  vendor. 
"Beadels, 
"  Per  N.  J. 
"Aug.  20th,  1869." 

Rogers  signed  and  delivered  to  Messrs. 
Befidel  a  duplicate  of  this  memorandum, 
and  then  informed  Mr.  Duffield,  who  was 
present  aib  the  sale,  that  Potter  was  the 
pmrehaser,  and  directed  that  the  abstract 
should  be  sent  to  his  solicitors.  No 
abstract  having  been  sent,  some  corres- 
pondence ensu^  between  the  solicitors, 
and  the  purchaser  wpa  informed  by  Mr. 
Duffield  (hat  the  vendor,  for  whom  the 
property  had  been  put  up  for  sale,  was 
Mr.  PoUey,  who  was  the  owner,  subject 
to  several  mortgt^es ;  that  the  mortgagees 
refused  to  concur,  and  therefore  that  it 
was  impossible  to  complete  the  sale,  and 
that  the  deposit  would  be  returned. 

Thepurohaser  having  allied  to  Pollev, 


the  latter  denied  having  ever  autiiorised 
the  sale. 

The  purchaser  subsequently  asoertuned 
that  Mr.  Duffield  was  himself  owner  of 
a  third  mortgage  on  the  property,  with  a 
power  of  sale  exercisable  in  de&nlt  of 
payment  or  demand.  The  purchaser 
thereupon  filed  a  bill  against  Mr.  Duffield, 
alleging  that  he  had  in  £eM:t  put  up  the 
property  for  sale  and  employed  Messrs. 
Beadel,  and  praying  for  a  specific  per« 
formance  of  the  agreement,  or  that  if  the 
Court  should  be  of  opinion  that  specific 
performance  could  not  be  decreed,  that 
the  defendant  might  be  decreed  to  pay 
damages  to  the  plaintiff  in  substitution 
for  such  specific  performance. 

The  defendant  put  in  an  answer  by 
which  he  pleaded  that  there  was  no  snffi- 
cient  agreement  in  writing  within  the 
Statute  of  Frauds,  and  alleged  that  Folley 
and  not  he  was  the  vendor.  He  also  put 
in  an  affidavit  by  himself  to  the  same 
effect,  and  an  affidavit  by  the  auctioneer 
that  he  was  instructed  to  put  up  the 
property  for  sale  on  behalf  of  Polley,  and 
always  understood  that  Polley  was  the 
vendor. 

Mr.BooOi  (Mr,  Boaibvrgh  with  him).— 
The  signature  on  behalf  of  the  vendor  by 
the  acent  was  sufficient — 

Sale  V.  Lambert,  ante,  p.  470. 
[The  Master  or  the  Rolls. — ^AU  that 
I  decided  in  BaJe  v.  Lambert  was  ihat 
"  the  proprietor"  was  a  suffideutdesorip. 
tion  or  the  vendor.  The  Master  of  the 
Rolls  also  referred  to 

Dart,   Vendors  and  Purehasert,  4th 
edit.  p.  202 ; 
and  to 

WiOiams  v.  Symee,  9  Jur.  N.S.  863 ; 

WiUia/nu  v.  Lake,  6  Jur.  N.S.  451; 
S.O.  29  Law  J.  Rep.  (h.s.)  Q.B.  1.] 
In 

Hood  V.  Lord  Barringion,  Law  Rep. 
6Eq.218, 
it  was  held  that  a  contract  signed  by  the 
auctioneers  "  as  i^nts  for  the  vendors  " 
was  a  good  contract  within  the  Statute. 
He  further  contended  that  from  the  con« 
ditions  it  sufficiently  appeared  that  the 
property  was  put  up  for  iaie  on  behalf  of 
a  mortgagee. 

Mr.  SotUhgate  and  Mr.  Begg,  for  the 
d^fendaat^  wete  not  called  npon, 
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Thb  Master  of  tbb  Boli/S. — I  think 
there  is  no  oontraot  here.  It  has  been 
kdd  down  in  thevery  clearest  terms  bj  the 
present  Lord  Chief  Jnstioe  of  England  in 
tiie  case  of  WiUiama  v.  Lake  (vbi  supra) 
ttiai  joa.  cannot  have  a  contract  witiioat 
the  names  of  the  contracting  parties,  and 
here  we  have  a  contract  wiui  one  of  the 
contracting  parties  neither  named  nor  de- 
scribed. I  nse  the  word  described,  because 
I  think  the  statement  in  the  judgment  in 
WilUatiu  V.  Lake  (ubi  supra)  saying  that 
the  parties  must  be  named,  must  have 
reference  to  the  subject  matter  of  the  ac- 
tion. The  law  appears  most  correctly 
laid  down  by  Sir  John  Taylor  Cole- 
ridge in  the  case  of  Williams  v.  Byrnes 
(nM  supra),  in  which,  referring  to  the 
words  of  the  Statute  of  Frauds,  he  says 
—"The  words  require  a  written  note 
of  a  bargain  or  contract,  the  Statute 
clearly  making  no  distinction  between 
these  two  words.  This  language  can- 
not be  satisfied  unless  the  existence  of 
s  bargain  or  contract  appear  evidenced  in 
writing,  and  a  bargain  or  contract  cannot 
so  appear  unless  the  parties  to  it  are 
specified  either  nominally,  or  by  descrip- 
tion or  reference."  I  think  the  language 
might  have  been  "sufficiently  described  so 
that  their  identity  oould  not  be  £urly 
disputed,"  because,  as  the  counsel  for  the 
phantiff  has  said,  to-day  you  may  describe 
a  man  as  the  vendor  of  the  estate.  It 
cannot  mean  that.  It  means  described 
in  such  a  manner  as  that  there  can 
be  no  &ir  or  reasonable  dispute  as  to 
ttie  person  who  is  selling  or  buying. 
In  the  same  way  the  estate  must  be 
sufficiently  described.  In  some  cases  the 
mere  name  of  the  owner  may  be  suffi- 
cimt.  In  some  other  oases  you  must 
require  some  other  and  more  complete 
description. 

In  this  case  what  have  we  P  We  have 
nothing  but  the  words  "  on  behalf  of  the 
vendor."  The  purchaser  first  states  in 
the  osoal  maimer  that  he  purchased,  and 
then  we  have  these  words — "  confirmed 
on  behalf  of  the  vendor,  Beadels," 
Messrs.  Beadel  being  the  auctioneers. 
There  is  not  a  syllable  in  the  particulars 
of  sale  to  shew  who  the  vendor  is,  and,  in 
ftct,  so  far  &om  it  being  clear  that  there 
ia  a  vendor,  in  one  part  it  is  vendor  and 


in  the  other  vendors,  so  that  it  is  by  no 
means  clear. 

That  being  so,  this  bill  is  filed  against 
a  gentleman  named  Duffield,  who,  oddly 
enough,  says,  I  never  was  the  vendor.  It 
is  not  a  case  in  which  the  man  says  he 
was  the  vendor  and  pleads  the  Statute  of 
Frauds,  but  it  is  a  case  in  which  he  says 
he  was  not,  and  what  is  more,  I  think  he 
has  conclusively  proved  he  was  not.  He 
was  the  solicitor,  in  partnership  with  a 
gentleman  named  Bruty,  the  firm  being 
Duffield  &  Bruty.  They  were  the  soli- 
citors for  a  person  named  Polley.  Polley 
had  made  two  mortgages  of  the  estate 
for  a  considerable  amount,  and  he  had 
also  obtained  a  third  loan  from  Mr. 
Duffield.  Mr.  Duffield  being  the  third 
mortgagee,  with  a  power  of  sale,  could 
have  sold  the  estate.  But  what  he  says 
is  this,  "  My  firm,  as  solicitors  for  Pollev, 
instructed  Messrs.  Beadel,"  and  not  only 
does  he  say  so,  but  Mr.  Beadel  says  so ; 
and  Mr.  Beadel  produces  his  books  also, 
in  which  Polley  is  described  as  the  owi^er 
of  the  estate,  and  iu  these  books  an  in- 
terview with  Polley  is  mentioned,  at 
which  Mr.  Beadel  took  instructions  from 
him  as  to  the  reserved  price ;  and  when 
we  look  at  the  particulars  of  sale  we  find 
Duffield  <&  Bruty  named  as  solicitors  to 
the  vendor,  which  is  again  an  odd  thing 
if  Duffield  alone  were  the  vendor.  There- 
fore, the  whole  of  the  evidence,  if  it  can 
be  gone  into  at  all,  shews  that  whether 
they  were  or  not  right  in  tl'^^Wng  they 
had  Polley's  authority,  they  did  think 
they  had  Polley's  authority,  and  they  did 
instruct  Mr.  Beadel  to  sell  on  behalf  of 
Polley,  and  Mr.  Beadel  accepted  the  in- 
structions to  sell  On  behalf  of  Polley, 
and  therefore  if  you  could  go  into  the 
evidence  as  to  the  person  who  is  described 
as  vendor  by  Mr.  Beadel,  the  answer  Mr. 
Beadel  would  give  you  would  be  "Polley." 
But  that  is  exactly  what  the  Act  says 
shall  not  be  described  by  parol  evidence. 
If  it  were  not  so  I  should  be  thrown  on  pa, 
rol  evidence  to  decide  who  sold  the 
estate,  who  was  the  party  to  the  contract, 
the  Act  requiring  that  fact  to  be  in  writ- 
ing. I  think  we  could  not  have  a  clearer 
or  better  illustration  of  the  extraordinary 
result  of  otherwise  deciding  than  that  in 
this  case  I  should  have  to  decide  on  the 
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parol  evidence  of  Mr.  Doffield  and  Mr. 
Braty  as  to  who  was  in  fiEict  the  real 
Tendor. 

That  being  so,  I  think  there  is  no  con- 
tract.  I  thmk  that  the  plaintiff  haying 
been  informed  before  bill  filed  of  the  real 
circomstances  of  the  case,  that  the  mortga^ 
gees,  whose  consent  had  been  anticipated 
and  who  had  given  their  consent  on  the 
very  reasonable  condition  that  the  whole 
estate  shonld  be  sold  so  as  to  pay  them 
off,  were  not  able  to  ooncnr  in  the  sale, 
and  the  vendor  was  not  able  to  pay  them 
off,  the  result  is  that  the  contract  can- 
not be  carried  oat.  With  that  the  plain- 
tiff  does  not  choose  to  be  satisfied,  bnt 
having  received  that  information  witti 
an  offer  for  the  retom  of  the  deposit, 
and  his  costs  up  to  that  time,  not  only 
without  any  evidence  in  snpport  of  the 
allegation  that  Mr.  Dnffield  was  the 
vendor,  but  without  any  contract  which 
could  be  supported  according  to  the  pro- 
visions of  the  statute,  chooses  to  file  his 
bill. 

Under  these  ciroumstanoes  I  most  dis- 
miss the  bill  with  costs. 


Solicitors— Messrs.  Denton,  Hall  &  Barker,  for 
plaintiff;  Messrs.  Duffield  &  Brnty,  for  de- 
fendant. 


jB88BIr,  M.B.  "I  TSTALTFEEA  lEON  COMPANT 
1873.  >      V.    NEATH    AND  BBEOON 

Nov.  19.        J       BAILWAT  COMPANT. 

Lands  Clauses  Act  (8  Viet.  e.  18),  m.  16, 
17—2  ^  3  Viet.  c.  71.  ».  14:— Oert^eate 
of  Svhscripiion — Buffioient  Evidenee—Oan- 
elusive  Evidence. 

A  certificate  of  two  justices  under  sec- 
tion  17  of  the  Lands  Clauses  Consolida- 
tion Act,  or  of  one  police  magistrate  under 
the2^Z  Tict.  e.  71. «.  14,  that  the  capital 
of  a  covipany  is  aM  subscribed,  being  made 
sufficient  evidence  by  the  Lands  Clatises 
Act,  is  conclusive  on  all  landowners  tvith 
7ohom  the  company  deals,  unless  it  be  proved 
io  have  been  obtained  by  fraud. 

This  was  a  suit  by  a  landowner  to  re- 
Rtrain  a  railway  company  from  exercising 


its  compulsory  powers  of  taking  land, 
and  &om  remaining  in  possession  of  soma 
land  of  the  plaintiff  on  which  it  had  en- 
tered, under  section  85  of  the  Lands 
Clauses  Act,  on  the  ground  that  its  ci^> 
tal  had  not  been  all  subscribed  as  required 
by  section  16  of  the  same  Act  (8  Yiot. 
C.18). 

The  company  alleged  that  the  capital 
had  been  all  subscribed,  and  in  proof 
thereof  adduced  a  certificate  of  a  police 
magistrate  certifying  that  such  was  iho 
case.  They  relied  on  section  17  of  tiie 
Lands  Clauses  Aci^  and  secticm  14  of  tiie 
2  &  3  Vict.  0.  71,  whereby  such  a  certifi- 
cate is  made  sufficient  evidence  that  the 
capital  has  been  subscribed. 

The  sections  of  the  Acts  of  Parliament 
referred  to  and  the  certificate  were  re- 
spectively in  the  following  words — 

Lands  Clauses  Consolidation  Act,  ss. 
16, 17  ;  B.  16  :  "Where  the  undertaking  is 
intended  to  be  carried  into  effect  by  means 
of  a  capital  to  be  subscribed  bv  the  pro- 
moters of  the  undertaking,  thewholeoftha 
capital  or  estimated  sum  for  defraying  the 
expenses  of  the  undertakiitg  shall  be  sub* 
scribed  under  contract^  binding  the  par' 
ties  thereto,  their  heirs,  executors  and  ad- 
ministrators, for  the  payment  of  tho 
several  sums  by  them  respectively  sub- 
scribed, before  it  shall  be  lawM  to  put  in 
force  any  of  the  powers  of  this  or  tiie 
special  Act,  or  any  Act  incorporated 
therewith,  in  relation  to  the  oompalBor7 
taking  of  land  for  the  purposes  of  tl» 
undertaking." 

Section  17:  "A  certificate  under  the 
hands  of  two  justices  certifying  that  the 
whole  of  the  prescribed  sum  has  been 
subscribed,  shall  be  sufficient  eridenoe 
thereof,  and  on  the  application  of  the 
promoters  of  the  undertaking  and  the 
production  of  such  evidence  as  such  jus- 
tices think  proper  and  sufficient,  such 
justices  shall  grant  such  certificate  ao« 
cordingly." 

And  section  14  of  the  2  &  i  Yiot.  o. 
71,  is  in  the  following  words:  "Thatifc 
shall  bo  lawful  for  any  one  of  the  said 
magistrates  appointed,  or  hereafter  to  be 
appointed,  to  do  alone  any  acts  at  any  of 
the  said  courts,  or  at  any  place  wher« 
Her  Majesty  shall  order  any  such  oonrfe 
to  be    holden  within  the  limits  of  tba 
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mstropoUtaa  pblioe  districts  for  the  time 
being,  whioh  by  any  law  now  in  force, 
or  hy  any  law  not  containing  an  express 
enactment  to  the  contraiy  hereafter  to  be 
made,  is,  or  shall  be  directed  to  be  done 
by  more  than  one  justice,  provided  always 
that  none  of  the  said  magistrates  shall 
be  competent  to  act  asa  justice  of  the  peace, 
either  alone  or  with  any  other  justice  or 
jostioes,  in  anything  which  is  to  be  done 
at  a  special  or  petty  session  of  all  the 
justices  acting  in  the  division,  or  by  the 
jostioes  of  any  of  the  said  counties  or 
liberties  in  quarter  session  assembled." 

And  the  certificate  was  in  the  words 
fc^owing:  "Whereas  evidence  has  this 
day  been  adduced  before  me  by  the  Swan- 
sea Yale  and  Neath  and  Brecon  Junction 
Railway  Company,  incorporated  by  the 
Swansea  Vale  and  Neatii  and  Brecon 
Junction  Boilway  Act,  1864,  that  the 
whole  of  the  capital  authorised  to  be  raised 
by  such  Act,  namely  120,0002.,  has  been 
Bubecribed  for,  and  that  one  half  of  such 
capital  has  been  actually  paid  up,!  do  here- 
by oertifr  that  the  whole  of  the  said  capital 
(tt  120,0<K)!.  has  been  subscribed  for,  and 
one  half  thereof  paid  up.  Given  under  my 
hand  this  16th  day  of  February,  1866. 
••H.S.Selfe." 

Mr.  BouthgtUe  and  Mr.  Osier,  for  the 
plaintiffs. — Sufficient  evidence  must  mean 
pifficient  for  parties  to  act  upon  without 
making  farther  enquiries ;  but  it  caimoi 
mean  that  it  is  to  be  concdusive  against  a 
party  who  proves  the  oontraiy.  The  Act 
:20  A  21  Vict.  c.  77,  s.  64,  enacts  that 
a  party  relying  on  a  devise  of  real  estate 
may  give  the  other  party  ten  days'  notice 
before  trial  that  he  intends  to  offer  the 
probate  as  evidence  of  the  devise,  and 
nnless  the  other  party  gives  a  counter- 
notice  that  be  disputes  the  will,  the  pro- 
bate is  made  sufficient  evidence.  Yet  in 
Barraelovgh  v.  Qreenhoitgh,  86  Law 

J.  Bep.  (n.s.)  Q.B.  26 ;   s.  c.  on 

appeal,  ibid.  251 ;  s.  c.  7  B.  &  S. 

170,  943  (1867)  ;  s.  c.  Law  Rep.  2 

Q.B.  612, 
it  was  held  tliat  this  did  not  make  the  pro- 
bate conclusive  evidence ;  it  excused  the 
first  party  from  tendering  further  evidence 
in  support,  but  did  not  preclude  the  other 
|MH-ty  from  bringing  evidence  to  the  con* 


trary.    The  effect  of  the  diertifioate  is  also 
illustrated  by 

The    Quee**  v.  The  Amhergate,  frc, 

BaikooM  Oompany,  1  E.  &  B.  3/2 ; 

s.c.  22  Law  J.  Rep.  (s.s.)  Q.B.  191 

(1853). 

Mr.  Fry  and  Mr.  Dundas  Oardiner,  for 

the  defendants,  were  not  called  upon, 

Tbk  Masteb  or  thb  Bolls  said  that, 
assuming  that  sufficient  evidence  merely 
meant  prima  facie  evidence,  as  the 
plaintiff  contended,  he  was  of  opinion 
that  on  the  evidence  the  plainti£fo 
had  not  rebutted  that  prima  facie 
evidence.  It  was  therefore  unneces- 
sary to  rely  on  the  point  of  law  raised, 
but  as  it  had  been  argued  he  would  ex- 
press his  opinion  upon  it.  He  thought 
that  sufficient  evidence  meant  conclusive 
evidence  in  this  case.  The  meaning  of  the 
word  in  section  64  of  the  Probate  Act 
might  well  be  different,  for  by  section  62 
the  probate  was  made  conclusive  in  certain 
cases,  and  then  by  section  64  it  was  made 
sufficient  in  others.  In  the  Land  Clauses 
Act  "sufficient"  was  nowhere  opposed 
to  conclusive.  The  legislature  thought 
it  would  be  nnadvisable  to  leave  it  open 
to  every  landowner  to  litigate  the  ques- 
tion whether  the  capital  had  been  paid  or 
not.  So  they  provided  a  tribunal  where 
it  could  be  settied  once  for  all.  The 
Judge  of  that  tribunal  represented  the 
interests  of  all  the  public;  and  if  the 
company  satisfied  hun  tluit  the  whole 
capital  was  subscribed,  no  one  else  could 
dispute  it.  Of  course  if  it  were  shewn 
tiiat  the  certificate  was  obtained  by  fraud 
the  case  would  be  different ;  but  where  it 
was  only  suggested  that  the  magistrate 
was  mistaken  as  to  what  amounted  to  a 
subscription  of  capital  and  what  did  not, 
his  decision  oould  not  be  reviewed. 


Solicitors — Mr.  W.  M.  Haron,  agent  for  Mr.  C. 
Norton,  SwasBea,  for  plaintiffii ;  Messis.  Beon 
and  Taylor,  for  defendants. 
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1874. 

March  23. 

Oontraet—Oovemmmf  Annuity — Iftf- 
represenUUion — Avoidanee  of  Contract — 
Official  DitcretioH. 

An  Insurance  Oompam  purohued  Oo- 
vemment  annuitiei  on  the  life  of  T.  0., 
with  a  statement  and  deelarati4>n  that  he 
vxu  bom  at  Barking  in  1779,  he  having, 
in  fact,  {at  vku  dieecvered  after  hit  death,) 
been  bom  at  Brighton  in  1786,  and  T.  C. 
of  Barking  having  died  in  early  infancy. 
The  Act  (10  Qeo.  4.  c  24)  under  which 
the  purehaie  wat  made  enabled  the  Com' 
mittionert  {section  45)  to  eorreet,  rectify 
or  amend,  any  contract  or  certificate  in 
eases  wherein  any  miittake  or  accidental 
error  should  have  been  made.  The  JtMw- 
ranee  Company  offered  to  pay,  with  interest, 
the  difference  between  the  price  they  paid 
and  the  price  they  ought  to  have  paid,  but 
the  Commissioners  desired  to  treat  the  con- 
tract as  void  ab  initio : — Held,  that  they  were 
entitled  to  a  decree  on  that  footing,  that 
the  power  of  rectifieation  in  the  Act  was 
merdy  discretionary,  and  that  neither  on 
the  general  law  nor  under  that  power  could 
the  eompomy  demand  a  recOficalion  of  the 
contract. 

This  was  an  appeal  from  a  decree  of 
Yice-CIianoellor  Hall. 

On  the  18th  of  December,  1843,  and 
the  30th  of  March,  1844,  the  Gommis. 
sioners  for  the  Redaction  of  the  National 
Debt  granted  to  the  Atlas  Insnrance 
GompanT  two  annuities,  of  1001,  Is.  6d. 
and  lOOZ.  2s.  respeotiTelj,  on  the  life  of 
Thomas  Chalk  of  Kingston,  the  first  in 
consideration  of  a  som  of  9871.  2s.  6d. 
cash,  and  the  second  in  consideration  of 
a  sum  of  953L  consols,  paid  and  trans- 
ferred to  the  Commissioners  in  accord- 
ance with  the  provisions  of  the  Act  10 
Geo.  4.  c.  24. 

The  pnrdiase  was  made  as  a  specnla- 
tion,  the  Atlas  Company  parchasing  at 
the  same  time  over  160  annuties 
on  varioQS  lives.  Thej  effected  the  pur- 
chase of  the  annuities  on  Thomas  Chalk's 
life  on  the  recommendation  of  a  Mr. 
Joseph  Marsh,  who  was  employed  by 
them  to  obtain  information  as  to  good 


[N.S. 


lives,  and  who  leparieS.  on  Thomaa 
Chalk — "  I  hare  known  this  friend  tqp- 
wards  of  thirfy  years.  I  never  knew  or 
heard  of  his  having  a  aeriona  illneas. 
ISfot  a  robust  man,  but  appears  the  same 
as  he  was  thirty  yean  since."  Mr. 
Marsh  nve  Thomaa  Chalk's  place  o£ 
birth  as  Bailing,  and  the  dote  as  1779. 

The  first  grant  was  founded  on  a  de- 
claration of  the  actuary  of  the  company, 
by  which  he  declared  his  desire  to  pur- 
chase the  annuity  on  behalf  of  the  perarais 
named  (the  trustees  of  the  company). 
"And  I  do  hereby  nominate  Tnomaa 
Chalk,  of  Kingston,  Surrey,  gentleman, 
now  of  the  age  of  sixty-four  years,  to  be 
the  person  on  the  ctnmnuance  of  whose 
life  the  said  annnity  is  to  dmend,  and 
whose  a^  is  certified  and  verified  by  the 
declarations  now  prodnoed." 

This  declaration  was  aooompanied  by 
a  statutoiy  declaration  by  J.  0.  Hanson, 
that  Thomas  Chalk,  residing  at  Kingston, 
was  of  the  age  of  sixty-ibur  years,  and 
was  born  at  Barking,  in  the  county  of 
Essex,  and  that  the  names  of  his  parents 
or  reputed  parents  were  William  Chalk 
and  Elisabeth,  his  wife,  and  tjiat  he  was 
the  same  person  who  was  appointed  to  be 
the  nominee  on  whose  life  an  annuity  was 
proposed  to  be  purchased. 

Annexed  was  a  certificate  referred  to 
in  the  declan^on  and  extracted  from  the 
r^^ister  of  births  of  the  Sode^  of  Friends^ 
of  the  birtJi  on  tiie  11th  of  November, 
1779,  unto  William  Chalk  and  Elizabeth 
his  wife,  of  a  son,  who  was  named  Thomas. 

The  seoond  annnity  was  granted  on  the 
fitith  of  the  same  declarations  and  certi- 
ficate. 

The  two  annuities  were  duly  paid  until 
the  8th  of  January,  1869,  the  usual 
certificate  being  made  on  the  occasion  of 
the  last  payment^  that  Thomas  Chalk  was 
still  living,  with  a  declaration  tjiat  the 
Thomas  Chalk  named  in  the  certifi- 
cate was  the  nominee  on  whose  life  the 
annuity  was  nanted. 

The  said  Thomas  Chalk  died  on  the 
2nd  of  February,  1869. 

It  was  afterwards  discovered  that  the 
Thomas  ChsJk  on  whose  life  the  annuities 
were  granted  was  really  bom  at  Brighton 
in  April,  1786.  The  Thomas  ChaSc,  to 
whose  Inrth  the  oertifioate  given  whe^ 
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the  aimxuty  was  pnrohaaed  refeired,  had 
died  in  early  infimoy. 

It  was  not  di^mted  that  the  mis- 
statement  was  a  bona  fide  mistake  on  the 
part  of  the  company,  iuid  th^  had  offered 
before  suit  to  pay,  with  mterest,  the 
difference  between  the  price  paid  for  the 
annuities  and  the  price  that  would  have 
been  paid  if  the  age  had  been  rightly 
stated,  This  amounted  to  1,0122.  The 
Commissioners,  however,  claimed  a  right 
to  rescind  the  contract  altogether ;  and, 
debitang  the  company  with  the  amounts 
received  on  account  of  the  annuities,  and 
crediting  them  with  the  prices  paid  for 
the  aonuitiee,  with  componnd  interest  in 
each  case  at  the  rate  of  3^  pw  cent,  the 
Commissioners  claimed  from  the  company 
in  Angust,  1871,  a  sum  of  3,4251.  5<., 
since  increased  I^  interest  to  an  amount 
exceeding  4,000;. 

The  Act  contained  a  power  for  the 
Commissioners  to  correct  errors,  and  it 
appeared  that  in  a  previous  case  of  a 
similar  nature  the  Commissioners  had  ac> 
eepted  s  repayment  on  the  principle  now 
ocmtended  for  by  the  company ;  but  in 
the  oorrespondence  which  had  token  place 
and  in  their  information  and  bill  they  in< 
sisted  that  the  power  to  correct,  rectify 
and  amend  contracts  for  sums  given,  by 
the  Aot,  was  absdntely  discretionary  (1). 

(1)  Section  8  of  tlM  Act  provided  for  the  pay- 
Bieot  or  tmnsfar  of  the  eonsidenitioii  for  tne 
uumiiy  to  be  jnizchaaed.  Section  6  provided  the 
deelAzmtions  to  be  made  hj  the  penon  i>aichasiiig 
the  annuity.  Section  16  fixed  the  price  of  the 
annuitj,  according  to  certain  tables  to  be  approved 
aa  therein  mentioned.  Section  26  enacted  that 
upon  the  production  of  luch  certificate  and  afli- 
darit  aa  by  the  Act  required,  it  should  be  lawful 
tot  the  officer,  and  he  was  thereby  required  to 
grant  a  certificate  as  therein  mentioned,  authoris- 
bg  the  receipt  of  the  annuity.  Section  40  enacted 
that  if  any  certificate,  tee.,  contained  an  untrue 
statement,  with  intent  to  obtain  an  annuity 
at  a  higher  rate  than  would  be  allowed  under  the 
prorisiaos  of  the  Act,  the  price  of  the  annuity, 
any  payments  made  in  respect  of  it,  and  a  further 
sum  of  6001.  were  to  be  forfeited  to  the  Crown. 
Seetion  45  gave  power  to  the  Commissioners  to 
accept  evidence  not  strictly  in  the  form  provided — 
"Awl  also  to  correct,  rectiiy  and  amend,  any  con- 
tiaet  for  any  such  annuity,  or  certificate,  or  other 
instrument,  in  cases  whermn  any  mistake  or  acci- 
dental anor  shall  or  may  have  been  made  in  the 
exeentioD  of  this  Act,  anvthiog  in  this  Act  to  the 
fontnay  tbcifof  in  anywis;  iiotwitlistfuidin|^." 


It  was  stoted  in  the  information  and 
biU  that  it  was  customary  to  give  notice 
of  an  annuitant's  death,  and  to  daim  an 
apportioned  part  of  the  annuiiy  down 
to  the  death,  but  neither  was  done  in  this 
case.  And  the  first  letter  of  the  oorrea. 
pondence  on  the  subject  was  written  on 
behalf  of  the  Commissioners,  in  May, 
1870. 

The  Vice-Chancellor  made  a  decree  re- 
scinding the  contract.  The  company 
appeal^. 

Mr.  Diekineon  and  Mr.  H,  D.  Oreene 
(of  the  Common  Law  bar),  for  the  appel< 
lants  (Ifr.  Kehewieh,  with  them,  waiving 
his  right  to  address  the  Court  in  Mr. 
Greene's  &vonr). — ^There  is  no  doubt  as  to 
the  annuity  we  intended  to  purchase.  On 
that  we  were  at  one.  The  only  thing  is, 
that,  owing  to  an  unfortunate  mistake,  we 
paid  the  wrong  price.  Even  on  the  prin> 
ciples  of  general  law,  therefore,  the  con- 
tract will  not  be  set  aside.  If  the  contract 
was  only  executory  the  question  whether 
a  misrepresentation  was  intentional  might 
be  unimportant,  but  on  an  executed 
contract  fraud  must  be  shewn — 

The  New  Brunswiek  ^  Oamada  Bail- 
way  and  Land  Company  v.  Oom/' 
heare,  31  Law  J.  Rep.  (n.s.)  Chano. 
297 ;  a.  c.  9  H.L.  Gas.  711. 

But  we  do  not  depend  here  solely  on 
the  general  law.  Section  45  of  the  Act^ 
giving  power  to  correct  mistakes,  taken 
in  connection  with  section  40,  directing 
what  is  to  be  done  in  case  of  fraud,  in* 
dioates  the  principle  on  which  mistakes 
are  to  be  dealt  with,  and  on  the  &ith 
of  those  provisions  the  public  have  been 
induced  to  buy  annuities. 

BettUittio  in  integrum  is  impossible. 
We  have  run  the  risk,  and  on  that 
ground  the  Court  would  not  rescind  the 
contract— 

The  Western  Bank  of  SeoUand  v.  Adie, 
IH.L.  Sc.  &div.  146. 

At  the  conclusion  of  the  arguments  for 
the  appellants — 

Jaxes,  L.J.,  asked  if  the  respondents 
insisted  upon  compound  interest  being 
allowed. 

Mr.  Hemming  (with  the  Attorney- 
OeneraT),  for  the  respondents,  said  they 
did  not.  Simple  interest  at  four  per  cen^ 
would  oome  U)  eiifiotit  the  same  thing. 
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LoBD  JCSTIOS  Jauks. — In  ihis  case  I  am 
of  opinion  that  the  decree  of  the  Yice- 
Ghoncellor,  with  the  variation  that  has 
been  mentioned  as  to  interest,  mnst  be 
aflSrmed.  No  donbt  it  is  an  unfortanate 
case  for  the  Atlas  Insoranoe  Company, 
because  I  quite  feel  the  truth  of  what  has 
been  said  hj  Mr.  Dickinson  and  his  junior, 
that  thej  nave  been  rnnning  the  risk  all 
the  time,  of  this  contract  taming  out  to 
be  a  good  one — and  it  has  turned  out  to 
be  a  good  one — although  it  is  probably 
mixed  up  with  a  good  many  that  are  not 
good  ones  among  the  hundred  and  odd 
they  paid  for.  But,  at  the  same  time,  I 
think  that  that  is  not  a  thing  open  to 
them  to  allege,  having  regard  to  the 
ground  upon  which  the  Attomey-GJeneral, 
on  behalf  of  the  Grown,  seeks  to  set 
aside  this  contract.  The  Atlas  Insurance 
Company  produced  to  the  Commissioners 
for  the  Reduction  of  the  National  Debt 
the  representation  which  they  were  bound 
to  produce  under  the  Act  of  Parliament, 
and  which  was  the  very  basis  of  the  grant 
of  the  annuity  which  they  obtained  from 
these  Commissioners.  The  Commissioners 
have  no  authority,  except  to  follow 
strictly  the  Act  of  Parliament  and  the 
tables  prescribed  for  them  by  the  Com- 
missioners of  the  Treasury.  They  were 
obliged  to  require  a  statement  of  age  and 
a  verification  of  that  age,  as  the  basis  and 
the  essence  of  the  contract  on  which  they 
were  proceeding  to  grant  the  annuity. 
The  Atlas  Assurance  Company  produced 
to  them,  without  any  fraud,  but  through 
some  most  extraordinary  mistake,  a  state- 
ment, a  statutory  declaration  of  John  Oliver 
Hanson.  It  speaks  of  Thomas  Chalk  as 
residing  at  Kingston,  with  orxlj  this  de- 
scription of  him.  He  is  stated  to  be  of 
the  t^ge  of  siziy-four,  to  have  been  bom 
at  Barking,  and  the  names  of  his  parents 
are  given,  and  so  on.  It  appears  that 
all  that  is  an  entire  mistake.  That  he 
was  not  of  the  age  of  sixty-four,  but  of 
a  much  younger  agff.  That  he  was  not 
bom  at  Barking,  and  that  his  parents' 
names  were  not  the  names  given  there. 
The  Atlas  Assurance  Company  say  now 
that  they  made  that  statement  because 
they  were  misled  by  somebody  whom 
they  had  employed  to  get  up  information 
for  tbem  as  to  ^ood  lives  upon  which  they 


were  to  buy  annnities.  It  is  impossible 
to  allow  persons  in  this  Court  to  escape 
from  the  effect  of  such  positive  represen- 
tations or  misrepresentations  of  matters 
of  fact  upon  the  ground  that  they  relied 
npon  the  representations  made  to  them  by 
their  own  servant  or  agent,  or  person 
employed  by  them  for  the  purpose  of 
getting  information  for  them.  If  a  man 
makes  a  statement  based  npon  the  in- 
formation which  he  gets,  and  if  the  in- 
formation is  wrong  he  is  answerable  for 
it,  but  he  has  his  remedy  over — whatever 
the  remedy  may  be — against  the  person 
who  has  deceived  him.  There  was  thak 
positive  representation  made.  The  con- 
tract was  based  upon  it.  They  entered 
into  the  contract  under  the  Act  of  Parlia- 
ment, and  the  grant  being,  to  my  mind, 
entirely  in  violation  of  the  Act  of  Parlia- 
ment, the  grant  of  the  annuity  from  Uie 
first  was  wrong. 

It  was  said,  however,  that  we  onghfc 
not  to  treat  it  so,  but  that  we  ought  to 
treat  it  as  a  tiling  capable  of  being 
amended  under  the  45th  section  of  the 
Act — that  is  to  say,  the  Commissioners 
having  the  power  to  amend  any  mistake 
under  the  45th  section  of  the  Act  of 
Parliament,  we  ought  to  treat  it  as  if  they 
had  so  amended  it.  It  was  said  that  tha 
public  were'  induced  to  enter  into  thesa 
transactions  upon  the  notion  that  tha 
Commissioners  had  such  power  of 
amendment.  I  quite  agree  that  it  is  very 
likely  that  the  provision  was  intended  to 
be  an  assurance  to  the  pnblio  that  any 
mere  mistake  would  not  be  harshly  dealt 
with,  that  is  to  say,  that  in  a  proper  oasa 
the  Commissioners  would  amend  it.  But 
the  public  had  only  to  rely  for  this  upon 
the  fact  that  the  Commissioners  were  a 
pnblic  body,  who  would  be  responsible  to 
pnblic  opinion,  the  Legislature  and  tha 
Lords  of  the  Treasury,  for  anything  harsh 
or  oppressive  in  what  th^  did.  a  is  not 
that  the  Commissioners,  mstead  of  being 
agents  of  the  Government,  or  agents  sub- 
ordinate to  the  Lords  of  the  Treasury,  aro 
to  be  subject  to  this  Court  sitting  as  a 
Court  of  App^J  from  their  decision  on  a 
matter  which  they  are  left  by  the  Act  of 
Parliament  to  decide.  We  are  not  to 
correct  a  mistake  of  theirs,  nor  is  any 
Court  of  Ijaw  or  Equity  made  atribunal  to 
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oorreot  any  snch  mistake.  The  Gominis- 
sioners  for  the  Bednotion  of  the  National 
Debt  are  persons  entmsted  hj  law  with 
that  authority,  and  if  they  exercise  it 
wrongly  the  person  aggrieved  ought  to 
api>eal  to  the  proper  authorities  and  com- 
plain of  their  conduct.  There  can  be  no 
appeal  to  this  Court,  nor  can  this  Court 
exercise  its  jurisdiction  in  a  matter  of  law 
or  equity,  because  this  Court  thinks 
thi^  they  ought  to  have  taken  a  more 
Uberal  view  of  the  case  of  the  defendant 
than  they  have  done.  It  is  for  them  to 
act,  and  the  defendant  may  appeal  from 
them  as  he  may  be  advised.  We  cannot 
suhetitate  another  contract  for  the  con- 
tract 80  made.  We  can  only  set  it  aside, 
declare  that  it  was  obtained  improperly, 
that  it  was  obtained  through  misrepre- 
sentation, and  that  being  so,  the  money 
must  be  restored  on  either  side.  Simple 
interest  only,  at  the  rate  of  four  per  cent., 
will  be  allowed  on  both  sides,  according 
to  die  ordinary  rule  in  this  Court  where 
accounts  are  taken  in  similar  cases. 

The  appeal  must  be  dismissed,  and  dis- 
missed with  costs. 

LoBD  Justice  Mellish. — I  am  of  the 
same  opinion.  I  entirely  agree  with  the 
view  taken  by  the  Yioe-Chancellor  and 
the  Lord  Justice,  that  here  there  was  a 
material  misrepresentation  of  &ct  on 
which  the  contract  was  obtained.  I  am 
disposed  myself  to  go  even  farther  than 
that,  and  to  say  it  is  part  of  the  contract 
itself  and  the  basis  of  the  contract,  that 
this  representation  should  be  true ;  and 
it  is  clearly  the  same  thing  as  in  an  ordi- 
nary case  of  a  policy  of  life  assurance 
where  certain  representations  as  to  the 
age  of  the  person  named  and  as  regards 
his  state  of  health  are  made  the  basis 
of  the  contract,  and  if  they  are  not  true 
the  Insurance  Office  is  not  bound  by  the 
contract.  In  this  case  there  is  no  actual 
written  contract  or  grant  at  all.  There  is 
merely  a  contract  made,  which  is  to  be 
made  in  pursuance  of  the  Act  of  Parlia- 
ment. And  when  we  have  looked  at  the 
Act  of  Parliament,  it  appears  to  me  that 
the  person  who  obtains  the  policy — 
whether  on  his  own  life  or  upon  the  life 
of  somebody  else — is  obliged  by  the  Act 
of  Parliament  to  moke  a  representation  to 
the  Commissioners  of  the  age  of  the  life 
Mew  SsBtss,  43.— Chajkc. 


upon  which  he  wishes  to  get  an  annuity, 
and  he  is  obliged  to  send  in  a  proper  cer- 
tificate of  the  baptism  or  birth,  and  then 
the  Commissioners  are  in  a  particular 
way  to  ascertain  the  price  of  stock,  the 
throe  per  cents.,  at  the  time,  and  by  cer- 
tain tables,  to  be  approved  from  time  to 
time  by  the  Lords  of  the  Treasury,  they 
are  to  calculate  the  value  of  the  annuiiy 
to  be  granted.  They  can  grant  the  an- 
nuity upon  those  terms,  and  upon  no 
other  terms;  and  where,  thioogh  the 
misrepresentations  of  the  person  who 
seeks  to  get  an  annuity  upon  the  life,  it 
is  granted  upon  difiierent  terms,  it  appears 
to  me  that  the  Commissioners  are  not 
bound  iv  that  contract,  but  that  they 
are  in  this  Court  entitled  to  have  it  re- 
scinded. 

Then  with  reference  to  what  is  said  as 
to  the  45th  section  of  the  Act,  I  am 
clearly  of  opinion  that  this  does  not  make 
it  compulsory  upon  the  Commissioners  to 
amend  anv  contract  in  which  there  has 
been  a  mistake,  but  it  only  gives  them 
the  power  to  do  so  if  they  please.  The 
words  are  in  themselves  permissive — ^that 
it  shall  be  lawful  for  them  to  do  it.  And 
although  it  is  not  necessary  to  say  whether 
this  is  such  a  case  or  not,  it  appears  to 
me  that  there  are  many  cases  where  it 
would  be  perfectly  right  in  the  Commis- 
sioners to  refuse  to  amend  any  such  con- 
tract. As,  for  instance,  in  the  case  I  put 
to  Mr.  Dickinson  in  the  course  of  the 
argument.  K  it  was  found  that  the  mis- 
representation as  to  the  age  had  been  an 
honest  mistake  at  the  time  it  was  made, 
yet  if  it  appeared  that  the  person  dis- 
covered it  some  time  afterwards  and  had 
gone  on  for  some  years  receiving  the 
annuity  without  communicating  the  feet 
of  the  mistake  to  the  Commissioners,  it 
appears  to  me  that  thatwoidd  be  obviously 
a  ground  on  which  they  would  be  entitled 
to  refuse  to  make  the  amendment.  That 
goes  very  strongly  to  shew  that  the  45th 
section  never  could  have  been  intended 
to  be  compulsory.  But  then  I  think  there 
may  be  cases  of  extreme  negligence  on 
the  part  of  the  person  who  procures  the 
life  in  not  ascertaining  the  richt  age, 
which  may  very  well  be  a  ground  for  the 
Commissioners  refusing  to  amend  the 
contract.  I  am  not  at  all  oertMn  that 
3Q 
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ihis  may  not  fiurly  be  said  to  be  a  case 
of  that  kind.  I  think  at  least  voa  might 
expect  that  the  person  who  is  going  to 
insure,  if  he  really  does  not  know  where 
the  man  was  bom  for  certainty,  so  that 
he  might  know  where  to  go  and  get  the 
certificate  of  his  birth  and  baptism,  that 
he  wonld  go  to  the  man  himself  and  ask 
him  how  old  he  was  and  where  he  was 
bom,  so  as  to  be  certain  that  he  got  the 
right  certificates.  At  any  rate,  I  am  of 
opinion  that  the  45th  section  is  not  com- 
pnlsory,  but  that  it  is  in  the  discretion  of 
the  Commissioners  whether  they  choose 
to  amend  the  contract  or  not  where  there 
has  been  a  mistake  with  respect  to  the 
age.  If  they  decline  to  amend  the  con- 
tract, the  consequence  is  that  there  has 
been  db  initio  no  contract  binding  upon 
the  Commissioners  for  the  Reduction  of 
the  National  Debt,  and  they  are  entitled 
not  merely  to  have  it  set  aside,  but  they 
are  entitled  to  have  an  account  of  what 
money  is  due  to  them  calculated  upon 
that  basis. 

Solicitors— Messn.  Dawes  &  Son,  for  appellants ; 
Messrs.  Rayen  &  Bradley,  for  respondents. 


+  t  rin  re  pabaouassu  steau 

1«7r"*'j      TIUMEOAD  COMPAlfy  (U- 


1874. 
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(,  FEBBAO  S  CASE. 


Company — CaUs  on  Shares — Payment 
in  Cash — Set-off — Companies  Act,  1867, 
».  25. 

F.  was  the  holder  of  fifty  shares  in 
the  company,  which  had  been  issued  be- 
fore the  Companies  Act,  1867,  came  into 
operation,  and  on  each  of  which  141. 
was  unpaid.  In  1868  W.  brought  an 
action  against  tJie  company,  which  was 
compromised  upon  the  terms  that  the 
compcmy  should  pay  to  W.  3,2002.  and 
should  credit  F.  with  7001.  in  respect  of 
his  shares  so  as  to  make  them  fully  paid- 
up  shares.  The  arrangement  was  carried 
m^t  and  certificates  for  fvUy  paid-up  sliares 
were  issued  to  F.  The  company  was  after- 
wards uxmnd  up : — ^Held,  that  there  had 


been  payment  in  fuU  of  {he  amount  due 
upon  F.'s  shares,  and  therefore  he  was  not 
a  contributory. 

Semble. — The  25th  section  of  the  Com- 
panies Act,  1867,  is  not  retrospective  so  as 
to  apply  to  shares  taken  before  the  com- 
menctment  of  the  Act, 

This  was  an  appeal  by  the  official  liqui- 
dator of  the  above  company  from  an  order 
of  Vice-Chanoellor  Bacon  (reported  ante, 
p.  264),  where  the  material  facts  are  folly 
stated. 

Mr.  H.  M.  Jackson  and  Mr.  Ingle  Joyce, 
appeared  in  support  of  the  appeal. 

Mr.  Kay  and  Mr.  CraehnaU,  for  the  res- 
pondent Captain  Feraro,  were  not  called 
upon. 

Lord  Jottioe  James.— The  thing  is  to 
my  mind  clear  beyond  all  doubt.  It  was 
a  case  of  payment.  Webb  brings  an  ac- 
tion against  the  company,  which  is  settled 
for  3,9002.  to  be  paid  by  the  company. 
He  agrees  with  the  company  that  he  will 
take  7002.  of  this  in  pa3nments  on  shares 
to  be  credited  to  a  friend.  The  7002.  was 
credited  to  Captain  Ferrao,  and  7002. 
was  writtmi  off  the  debt,  as  between  the 
company  and  Webb.  That  was  a  pay- 
ment. The  Vice- Chancellor  seems  to 
have  assumed  that  the  25th  clause  of  the 
Companies  Act,  1867,  would  have  applied 
to  this  case.  As  at  present  advised  I  do 
not  think  I  should  agree  with  him,  but 
that  point  was  not  argued  and  need  not 
be  decided. 

Lord  Justice  Mellish. — I  am  of  the 
same  opinion.  There  was  an  order  taken 
by  consent  in  the  action  by  Webb  against 
the  company,  staying  the  action  on  pay- 
ment of  3,9002.  by  the  company.  Certain 
bills  of  exchange  were  to  be  given  by  the 
company  to  Webb,  and  Ferrao  was  to 
be  credited  with  7002.  upon  shares  in  re- 
spect of  which  that  amount  was  unpaid, 
so  as  to  make  the  same  fully  paad-np 
shares.  When  the  company  credited 
these  shares  with  the  7002.,  that  was 
equivalent  to  a  payment  by  the  company 
to  Webb.  If  it  became  so  paid  by  the 
company,  it  was  as  if  7002.  of  the  amount 
had  been  repaid  to  the  company  by  Webb 
on  account  of  Ferrao.  It  was  the  same 
thing  as  if  Webb  had  received  in  payment 
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from  the  company  7002.  in  bank  notes, 
and  had  handed  them  back  to  the  com- 
pany  in  payment  for  the  amonnt  payable 
on  the  shares.  I  agree  with  the  Lord 
Justice  that,  as  at  present  advised,  I  think 
the  case  does  not  come  within  the  25th 
section  of  the  Companies  Act,  1867.  The 
appeal  mnst  be  dismissed  with  costs  to 
he  paid  by  the  official  liquidator,  leaving 
him  to  get  his  ooata  over  ont  of  the  com- 
pany's  estate. 

Solidton — ^Measn.  Waaaej  &  Bowen,  for  the 
affieial  liquidator ;  Meaan.  Whitaken  &  Wool- 
bert,  for  Captain  Fenao. 


""iStT"'"^  V**  '^  ™"  UMBHOOSB  WOKKS 

Jan.  22       I       compakt  (uhited). 

Practice — Irregular  Notice  of  Appeal — 
Appeal  set  doum  for  Hearing — SiSaequent 
Enrolment  of  Orwr — Vacating  Enrolment 
—Waiver. 

Notice  of  an  appeal  motion  which  vhu 
tened  vpon  the  respondent  toUeiton,  was 
irregular  by  reason  of  it  being  neither  dated 
nor  signed  by  the  appellants'  solicitors, 
aWiough  their  names  appeared  on  the  back 
of  it.  The  irregularity  having  been  dis- 
covered, the  appdlants'  soUdtors  applied  to 
the  respmndent  to  waive  it,  but  he  refused 
to  do  so  and  stated  that  he  wovld  aoaU 
himself  of  every  technical  ohjection.  The 
appeal  was  afterwards  set  down  for  hearing, 
out  no  proper  notice  of  its  having  been  set 
down  was  served  on  the  respondent's  soUoi- 
tors.  Before  the  appeal  came  on  to  be 
heard,  the  respondent's  solicitors  enrolled 
the  order  appealed  from.  The  appellant 
moved  to  hone  the  enrolment  vacated: — 
Held,  that  the  respondent  was  under  the 
dreumstances  entitled  to  a/vail  himself  of  the 
irregtdarity  in  the  notice  of  motion  of  appeal 
and  to  retain  his  enrolment. 

This  was  a  motion  by  the  official  liqui- 
dator of  the  above  named  company  to 
vacate  the  enrolment  of  an  order,  maas  by 
Vice-Chancellor  Malins,  dismissing  an 
application  of  the  said  official  liquidator 
tpat  the  respondent  Coates  might  be  put 


upon  the  list  of  contributories  to  the  com. 
pany. 

The  order  was  made  on  the  11th  of 
December,  1873.  On  the  24th  of  De- 
cember, notice  of  an  appeal  motion  from 
it  was  served  upon  Coates'  solicitors. 
But  such  notice  was  undated  and  nn- 
signed,  althongh  it  was  endorsed  with  the 
names  of  the  official  Uquidator's  solicitors. 
On  Hha  5th  of  January,  a  clerk  from  the 
office  of  the  Uquidator's  solicitors  called 
upon  the  respondent's  solicitor,  and  asked 
to  be  allowed  to  rectify  the  omission.  But 
the  respondent's  solicitor  said  he  had  no 
authority  to  allow  it  to  be  rectified  and  that 
he  should  not  be  disposed  under  the  cir- 
cumstances of  the  case  to  waive  any  tech- 
nical objections.  Ultimately  he  went 
with  the  clerk  to  consult  his  client  Coates 
upon  the  matter.  Coatee  stated  positiTely 
that  the  objection  would  not  be  waived. 
The  appeal  motion  was  then  set  down  for 
hearing.  Subsequently  to  this  some  corres- 
pondence passed  between  the  respondent's 
and  the  appellant's  solicitors,  relating 
to  copies  <a  the  short-hand  notes  of  the 
Vice-Chancellor's  judgment,  which  at  the 
request  of  the  appelluit's  solicitors  were 
supplied  to  them  by  the  respondent's 
soUcitor.  frothing  was  said  in  this  cor- 
respondence about  the  appeal  On  the 
lOtn  of  January,  the  order  was  passed, 
and  it  was  enrolled  on  the  12th  of  January. 
The  official  liquidator  now  moved  to  vacate 
the  enrolment  on  the  ground  that  such 
enrolment,  after  notice  of  appeal  had  been 
given,  was  irregular,  and  that  it  was  a 
surprise  upon  faun  by  reason  of  the  re- 
spondent's solicitor  having  by  his  con- 
duct led  him  to  believe  tlmt  he  had  no 
intmition  of  enrolling  the  order. 

Mr.  Qlasse  and  Mr.  Bobinson,  in  support 
of  the  application,  argued  that  the  notice 
of  motion  of  appeal  prevented  the  enrol- 
ment. That  notice  was  sufficient  although 
not  signed.  The  names  of  the  appellant's 
solicitors  appeared  on  the  back  of  it,  and 
that  was  equivalent  to  signature.  The 
statement  in  DanieU's  Chancery  Practice 
(5th  Ed.),  1440,  that  a  notice  of  motion 
mnst  be  signed  by  the  soUdtors  of  the 
party  moving  was  not  supported  b^  au- 
thority. K  Uiere  was  any  irregnlanly  in 
the  notice  of  motion,  the  respondmt's 
solicitor  ha4  waived  it.    The  appeal  mo. 
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tion  was  set  down  before  enrolment,  and 
that  in  itself  prevented  enrolment  of  the 
order.  It  was  not  neoessary  to  give  the 
respondent  any  formal  notice  that  the 
motion  had  been  set  down  for  hearing. 

Mr.  Ootton,  Mr.  Higgins  and  Mr.  Methold, 
for  the  respondent. — The  notice  of  motion 
of  appeal  was  irregular  in  consequence 
of  not  being  signed :  Cons.  Ord.  HI.  rule 
10.  The  appellant  had  full  knowledge 
that  the  respondent  would  take  every 
technical  objection.  The  notice  of  motion 
was  inoperative,  and  the  respondent  was 
never  served  with  proper  notice  that  the 
appeal  was  set  down — 

Oroom  V.  Stinton,  2  Ph.  884;  s.  o. 
17  Law  J.  Rep.  (n.s.)  Chanc.  1. 
The  enrolment  was  perfectly  regular,  and 
the  knowledge  that  the  other  party  in- 
tended  to  appeal  was  no  ground  for 
vacating  it — 

Hul  T.  OurUs,  Law  Bep.  1  Ghano. 
425. 
There  had  been  no  waiver  of  any  irre- 
gnlari^  by  the  respondent.  On  the  con- 
trary he  and  his  solicitor  had  always 
expressed  their  intention  to  take  advan- 
tage of  every  technical  objection. 

Mr,  Olasse  replied. — Cons.  Ord.  HI. 
mle  10,  applied  only  to  pauper  cases. 

LosD  JcsTiOB  Jambs. — I  am  of  opinion 
tJiat  under  the  circumstances  this  motion 
cannot  succeed.  Standing  by  itself  the 
correspondence  might  have  led  me  to  sup- 
pose that  all  objections  on  the  ground  of 
informality  had  been  waived  by  the  re- 
spondent. But  it  appears  to  me  that  the 
force  of  that  inference  is  destroyed  by 
what  had  taken  place  before.  The  irre- 
gularis in  the  notice  of  motion  had  been 
discovered  by  both  sides.  A  clerk  of  the 
appellant's  solicitors  had  asked  tiiat  the 
irregnlarity  might  be  waived,  but  that 
had  been  refused  not  only  by  the  re- 
spondent's solicitor,  but  also  by  the  client 
to  whom  the  solicitor  and  clerk  went 
together.  The  client  positively  stated 
that  nothing  whatever  could  be  waived 
to  which  objection  could  be  taken.  It  was 
therefore  known  to  the  appellant's  soli- 
citors that  the  question  whether  the  notice 
of  appeal  motion  was  sufficient  would  be 
raised,  and  therefore  theasking  and  giving 
of  short-hand  notes  of  the  judgment  could 


not  have  any  effect  as  a  waiver  of  the  ine* 
gnlarity.  There  had  been  a  distinct 
notice  to  the  appellant  that  nothing  would 
be  waived.  It  is  therefore  now  open  to 
the  respondent  to  say  there  never  was 
any  notice  of  an  appeal  motion  g^ven 
such  as  is  required  by  the  rules  of  the 
Court.  The  appellant  could  not  have 
supposed  there  would  be  any  waiver  on 
the  part  of  a  person  who  had  told  him 
that  every  technical  objection  would  be 
taken,  and  he  cannot  be  heard  to  say  that 
he  was  misled.  He  might  have  entered 
a  caveat  and  thus  prevented  the  enrol- 
ment. The  respondent  is  entitled  to 
retain  his  enrolment,  and  this  motion 
must  be  refused  with  costs. 
LoBD  Justice  Hellish  concurred. 


SolicitoTS — ^Meesn.  Wood  &  Hare,  for  the  offidal 
liquidator;  Messia.  Bevan  Ss  Vniitting,  for 
Coates. 


r,V.C.T 
174.  > 
fll7.  J 


CBiOLAin)  V.  porriB. 


Bacon,  V.C, 
1874, 
April 

BegistrcUion  —  West  Biding  of  York 
Begistraiion  Act  (2^8  Ann,  o.  4.) — Pru 
orikf  of  Mortgagees — Notice, 

In  a  registered  eotmty  a  duiy  regittareel 
second  mortgage  vnU  take  preeaiellce  of  am 
unregistered  further  charge  to  the  first 
mortgagees  which  was  prior  in  date,  anci 
this,  notwitlista/ndvng  that  the  memorial 
registered  of  the  first  mortgage,  did  not 
state  the  amount  due  under  tt,  and  thai 
the  second  mortgage  was  gioen  as  seeurittf 
for  CTpast  debt. 

In  August,  1871,  John  Capell  Darlow 
and  Cteorge  Darlow  aneed  to  purchase  a 
freehold  property  in  Botherham,  in  the 
West  Biding  of  Yorkshire,  and  the  day 
fixed  for  the  completion  was  the  16th  of 
October  following.  Before  that  day  ar- 
rived John  and  George  Darlow  had 
arranged  to  borrow  from  John  »SVright 
Potter  and  Samuel  Brown,  who  were  soli- 
citors at  Botherham,  1,1002.  on  mortgage 
of  the  property  purchased  by  tiiem.  mien 
the  day  fixed  for  the  completion  arrived 
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the  puohasen  fonnd  that  it  would  not 
le  oonTBnient  to  them  to  par  the  balanoe 
of  tile  porohase-moiiey,  whioh  amoaated 
to  863Z.,  for  a  short  time,  and  Messrs. 
Potter  &  Brown  adranoed  this  snm  to 
oomplete  the  purchase.  A  convejanoe 
was  executed  to  John  and  G«orge  Darlow, 
dated  the  16th  of  October,  1871,  and  they 
executed  a  legal  mortgage  to  Messrs. 
Potter  &  Brown,  dated  the  17th  of  Octo- 
ber,  to  seonie  the  1,100Z.  On  the  30th  of 
October,  when  the  8681.  still  remaiued 
unpaid,  Messrs.  Potter  &  Brown  took 
Skhq  the  pnrchasers  a  memorandnm  of 
fbrther  charge  on  the  property  for  this 
amonnt.  The  conveyance  and  the  legal 
mortgage  were,  on  the  16th  of  November 
following,  registered  at  Wakefield  in  pnr. 
snanoe  of  the  Begistration  Acts  for  the 
West  Biding  of  Yorkshire,  but  the  me- 
morials  did  not  in  any  way  refer  to  the 
nature  of  the  deed  or  the  amount  of 
the  consideration  paid.  No  memorial  of 
the  further  charge  for  863Z.  was  re- 
gistered. 

In  January,  1872,  John  and  George 
Darlow  were  indebted  to  the  plaintiff,  a 
timber  merchant  at  Sheffield,  in  a  sum  of 
3002.  The  plaintiff  required  payment  of 
this  sum,  but  agreed  to  forbear  enforcing 
his  rights  if  the  debtors  would  give  him 
a  second  mortgage  On  the  property  par< 
chased  by  them  at  Botherhajn^as  security 
for  the  9001.  Accordingly  on  the  Slst  of 
Jaaiia>7,'1872,  John  and  Oeorge  Darlow 
gave  to  the  plaintiff  a  mortgage  of  the 
uruperty,  bnt  subject  to  the  mort^^^  to 
Potter  &  Brown.  Before  oompletmg  the 
mortgage  of  the  Slst  of  January,  the 
plaintiff's  solicitors  searched  in  we  re- 
gistry  at  Wakefield,  bnt  found  only  three 
memorials  relating  to  the  property  in 

?uestion,  namely,  one  of  the  deed  of  the 
6th  of  October,  being  the  conveyance  to 
the  mort^^agors,  one  of  the  17th  of  Oc- 
tober of  their  first  mortgage  to  Potter  & 
Brown,  and  one  of  the  6th  of  November, 
1871,  of  a  lease  of  a  portion  of  the  pro- 
perty by  the  mortgagors  and  first  mort- 
gagees. 

On  the  12th  of  February,  1872,  a  me- 
morial  was  roistered  of  the  mortgage  of 
tiie  Slst  of  t^inuary,  1872,  and  on  the 
14th  of  Febmanr  notice  of  this  mortgage 
was  given  by  the  plamtiff's  solicitor  to 


Messrs.  Potter  ic  Brown.    On  the  15th 

of  February  the  latter  acknowledged  the 
notice,  and  in  doing  so  stated  that  their 
charge  upon  the  property  was  upwards  of 
1,500J. 

Several  attempte  were  made  by  the 
plaintiff  to  obtain  an  acconnt  of  the 
amount  due  to  the  first  mortgagees  but 
without  success.  At  length  the  plaintiff 
filed  his  bill  for  an  account  of  the  amount 
due  to  Potter  &  Brown  in  priority  to  his 
mortgEige,  and  for  an  order  that  upon  his 
raying  the  amonnt  so  found  due  Messrs. 
Potter  &  Brown  might  be  directed  to 
convey  the  property  to  him. 

The  question  really  in  dispute  between 
the  parties  was  whether  Messrs.  Potter  & 
Brown  could  add  the  amonnt  due  to  them 
on  their  memorandum  of  further  charge 
of  the  30th  of  October,  1871,  no  memo- 
rial of  which  had  been  registered,  to  their 
former  seourity,  or  whether  the  second 
mortgagees  took  in  priorify  to  this 
charge. 

Mr.  Bagskawe  and  Mr.  Sogers,  tor  the 
plaintiff. — The  further  charge  of  the  80th 
of  October  was  void  for  want  of  regis- 
tration— 

Wright  V.  Statufield,  27  Beav.  8 ;  s.  c. 
28  Law  J.  Bep.  (h.s.)  Chanc.  188, 
has  been  overruled  by 

Moore  v.  Ouherhotue,  27  Beav.  689 ; 
s.  c.  29  Law  J.  Bep.  (n.s.)  Ghcmc. 
419; 
Neve  r.  PetmeU,  2  Hem.  &  M.  170; 
s.  c.  88  Law  J.  Bep.  (n.s.)  Chano. 
19; 
In  re  Wight's  Mortgage  Trust,  48  Law 
J.  Bep.    (n.s.)   Chanc.  66;  s.  c. 
Law  Sep.  16  Eq.  41. 
We  had  no  actual  notice  of  the  farther 
charge.    That  we  had  notice  of  the  first 
mortgage  was  not  sufficient — 

Wyatt  V.  Barwell,  19  Ves.  435 ; 
Chadwick  v.  Turner,  36  Law  J.  Bep. 
(n.s.)  Chanc.  849 ;  s.  o.  Law  Bep. 
1  Chanc.  310. 
The  mortgagees  ought  to  pay  our  coste 
for  refiising  to  render  an  acconnt — 
Poteell  V.  Trotter,  1  Dr.  &  S.  388. 
Mr.  Kay  and  Mr.  Henderson,  for  the 
first   mortgagees. — ^The  legal   mortgage 
requires    registration,   bnt    the   forther 
charge   does  not.     None  of  the  oases 
cited  shew  that  it  is  necessary  to  register 
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a  mere  farther  charge.    Oar  case  is  simi- 
lar to 

Wright  v.  Stansfield  (ubi  supra'), 
and  that  is  a  decision  in  onr  favonr. 

The  second  mortgagees  had  notice,  for 
having  obtained  notice  of  the  first  mort- 
gage, it  was  their  dnty  to  enqnire  irom 
uie  first  mortgagees  if  there  was  any 
farther  charge  npon  the  property.  Their 
not  making  sach  enqrniy  amounted  to 
fraud — 

Jones  y.  Smith,  1  Ha.  43 ;  s.  c.  12 

Law  J.  Rep.  (n.s.)  Chanc.  381 ;  1 

Ph.  244,  affirming  s.  c.  11  Law  J. 

Rep.  (N.8.)  Chanc.  83. 

Notice  to  the  solicitor  was  notice  to  the 

client— 

Boland  v.  Hart,  40  Law  J.  Rep.  (n.s.) 
Chanc.  701 ;  s.  o.  Law  Rep.  6  Chanc. 
678. 
ConstractiTe  notice  was  sufficient — 

Wormald  r.  MwiUand,  35  Law  J.  Rep. 
(n.s.)  Chanc.  69. 
Had  the  plaintiff  been  lending  money 
at  the  time  he  would  have  taken  care  to 
make  enquiries,  but  he  was  aiudoas  to  get 
a  security  for  a  past  debt,  and  he  there- 
fore  purposely  abstained  &om  doing  so. 
Mr.  Bush,  for  the  mortgagors. 
Mr.  Bagshatee,  in  reply. 

Bacon,  V.C. — ^This  is  a  case  of  some 
nicety,  but  the  &ct8  are,  fortunately,  not 
much  in  dispute.  After  the  mortgage  to 
Messrs.  Potter  &  Brown  was  executed 
they  agreed  to  make  a  farther  advance, 
which  was  to  have  been  repaid  to  them 
in  a  few  days.  It  was  not  repaid  at  the 
time  expected,  and  they  therefore  then 
took  a  farther  charge  npon  the  property. 
Now  this  was  a  totally  separate  transac- 
tion, and,  in  my  opinion,  as  much  required 
registration  as  the  original  mortgage,  bat 
it  was  not  registered.  Under  l^ese  cir- 
onmstanoes  the  plaintiff,  having  a  debt 
due  to  him  from  Darlow,  agreed  to  for- 
bear pressing  for  payment  on  condition 
of  Darlow's  executing  to  him  a  second 
mortgage  of  the  property  in  question. 
Before  this  second  mortgage  was  taken 
search  was  carefriUy  made  in  the  registry 
bat  no  charge  other  than  the  mortgage  to 
Messrs.  Potter  &  Brown  was  discovered. 
It  is  true  the  amount  of  this  mortgage  was 
not  stated  in  the  memorial  registorra,  and 


that  it  is  not  essential  to  stato  it^  bnt,  in  my 
opinion,  it  is  right  and  proper  that  the 
amount  should  be  stated.  Bmeving,  how- 
ever, that  it  was  for  1,0002.,  the  plaintiff 
took  the  second  mortgage  ;  and  the  qoes- 
tion  is,  whether  this  second  mortgage  is 
to  take  precedence  of  the  farther  charge  to 
the  first  mortgagees.  Now,  having  re- 
gard to  the  cases,  and  to  the  well  settled 
law  on  the  subject,  I  cannot  doubt  that 
the  deed  which  is  first  registered  without 
notice  of  the  other  security  most  oome 
first.  The  second  mortgage  most,  there- 
fore, take  precedence  of  the  farther 
charge,  bat  under  the  oircnmstanoes  I 
shall  not  give  any  costs. 


Solicitors  —  HessTs.  Singleton  &  Tattenhalla, 
agents  for  Messrs.  MeUor  Sc  Forret,  Sheffield, 
for  plaintiff ;  Mr.  J.  A.  Redhead,  sgent  for  Messrs. 
Potter  &  Brown,  Botherham,  for  defendants. 


LoBDS  jTimica8.1 

1874.         V  PATOH  V.  WASD. 

Feb.  26.     J 

Practice — Enrolment  of  Decree — Ooni. 
Ord.  XXni.  ride  28 — ExpiraMon  of  five 
Teare — "  Peculiar  Cirouimtaneee." 

A  plaintiff  after  hamng  ailowed  all  but 
a  few  weeks  of  five  years  from  the  date  of  a 
decree  dismissing  his  bill  to  elapse,  obtained 
an  order  to  enrol  the  decree.  He  was  muihle 
to  complete  the  enrolment  within  the  five 
years  by  reason  of  the  necessity  of  reviving 
the  suit  in  consequence  of  the  death  of  a 
defendant  of  which  he  had  not  knoum  when 
Tie  obtained  the  order  for  enrolment.  He 
then  applied  for  liberty  to  enrol  the  decree 
notwithstanding  the  expiration  of  the  five 
years.     The  appUcaiion  was  refused. 

This  was  an  original  motion  by  ilie 
plaintiff  Patch  that  he  might  be  at  liberty 
under  the  provisions  of  Cons.  Ord  yxiif 
rule  28,  to  enrol  the  decree  in  this  suit 
notwithstanding  the  expiration  of  five 
years  from  the  date  thereof. 

A  decree  dismissing  the  plaintiff's  bill 
in  this  suit  was  made  on  the  16th  of  De- 
cember, 1867.   On  the  23rd  of  November, 
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1872,  the  plaintiff  obttuned  ex  parte  the 
nsnal  order  for  the  enrolment  of  the  decree 
unless  the  defendants  Ward  and  YnU 
liamj  should  within  twenty-eight  daja 
after  service  shew  cause  against  the  enrol- 
ment. The  notice  was  served  on  Ward  who 
was  a  solicitor,  and  had  acted  in  the  suit 
for  Vulliamy.  Vulliamy  had  in  fiswt  died 
some  years  previously,  but  the  plaintiff 
was  ignorant  of  that  cuxmmstance.  Ward 
died  on  the  2nd  of  December,  1873.  On 
the  16th  of  January,  1874,  the  order  for 
inrolment  was  made  absolute^  Ward's 
executors  having  appeared  by  counsel  to 
oppose  it.  On  proceeding  to  have  the 
OTder  drawn  up,  the  plaintiff  discovered 
for  the  first  time  the  fact  of  Vulliamy' s 
death.  He  then  obtained  an  order  for 
revivor  against  the  executors  of  Vulliamy 
and  Ward,  and  under  these  circumstances 
moved  that  the  decree  might  be  enrolled. 

Mr.  Osborne  Morgan  and  Mr.  Grachnall, 
in  support  of  the  motion,  contended  that 
there  were  pecnliaj-  circumstances  in  this 
case  which  made  it  just  and  expedient  to 
enlarge  the  time  for  enrolment. 

Mr.  Lindley,  Mr.  Bevir  and  Mr.  Phear, 
for  the  respondents,  were  not  called  upon. 

LoBD  JirsnCE  Jauss  said. — The  rule  in 
the  Consolidated  Orders  was  a  very  rea- 
sonable one.  In  this  case  the  five  years 
had  elapsed,  both  the  defendants  were 
dead,  and  the  Court  was  asked  to  say  the 
plaintiff  should  be  allowed  to  enrol  the 
decree,  although  he  applied  for  the  order 
only  a  month  Before  the  expiration  of  the 
five  years  when  he  was  unable  to  serve 
the  order.  He  would  have  had  no  diffi- 
Cttlty  in  reviving  the  suit  within  the  five 
years,  and  the  executors  of  Vulliamy  were 
entitled  to  consider  the  matter  at  an  end. 
There  appeared  to  be  no  ground  for 
giving  to  the  plaintiff  the  indulgence  asked 
n>r,  and  the  motion  must  be  refused  with 
costs. 

SoUciton— Mr.  £.  O.  Randall,  for  plaintiff; 
Meun.  Taiiq>lin,  Tayler  &  Joseph  and  MessTB. 
Frere  &  Co.,  for  lespondents. 


rncas.  "j 
!,20.   J 


ISBCH  V.  SOBWBDEB. 


IiOBOs  Insncaa. 

1874 
April  18, 

Light — OratU  hy  Oumer  of  two  TenO' 
mente — General  Words — Oovettani  for  quiet 
Enjoyment — Extent  of  Eight. 

A  grant  of  lights  by  the  general  words  in 
a  lease  or  other  conveyance,  followed  by  the 
ordinary  covenant  by  the  grantor  for  Uie 
quiet  enjoyment  of  the  premises,  c-onfers  on 
the  grantee,  as  against  the  grantor  aitd  those 
claiming  under  him,  a  right  of  no  greater 
extent  than  the  ordinary  right  to  light 
which  is  acquired  by  twenty  years'  user. 
A  plaintiff,  therefore,  who  claims  under 
such  a  grant,  and  who  complains  of  an 
interference  with  the  access  of  light  to  his 
premises,  must,  in  order  to  sustain  his 
case,  shew  that  a  siibstantial  injury  has 
been  or  wiU  be  done  to  him. 

Decision  of  the  Masteb  of  the  Bolls 
reversed. 

This  was  an  appeal  from  a  decision  of 
the  Master  of  the  Bolls.  The  bill  was 
filed  to  restrain  an  alleged  obstruction  of 
the  plaintiffs'  lighte  by  the  defendant. 

By  an  indenture,  dated  the  1st  of  Feb- 
ruary, 1866,  the  Master  and  Wardens  of 
the  Skinners'  Company  demised  to  William 
Haynes,  a  messuage  and  premises,  known 
as  No.  84,  St.  Maiy  Axe,  in  the  City  of 
London,  togfether  with  (inter  alia)  "  all 
lights,  easements  and  appurtenances  what- 
soever thereto  belonging  or  in  anywise 
appertaining,"  to  hold  the  same  to 
Haynes,  his  executors,  administrators 
and  such  assigns  as  should  be  allowed  by 
the  master  and  wardens  for  the  time 
being  of  the  Company,  for  the  term  of 
eighty  years  from  the  25th  of  March,  1865. 
The  lease  contained  a  covenant  bv  the 
master  and  wardens  that,  the  stipulation 
on  the  lessee's  part  being  duly  observed, 
he,  his  executors,  administrators  and  suoh 
assigns  as  aforesaid,  "  shall  and  may 
peaceably  and  quietly  have,  hold,  use, 
occupy,  possess  and  enjoy  the  said  premises 
during  the  said  term  without  any  let,  suit, 
trouble,  molestation,  hindrance  or  dis- 
turbance whatsoever  of,  from,  or  by  the 
said  master  and  wardens,  their  saocesBors 
and    assigns,    or    any    person    or    per- 
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sons  claiming  under  or  ia  trust  for  them 
or  any  of  them."  The  btiildings  existing 
on  the  groond  at  the  date  of  the  lease 
were  polled  down  by  Haynes,  and  a  new 
warehouse  was  erected.  By  an  inden- 
ture, dated  the  30th  of  August,  1868, 
Haynes,  with  the  consent  of  the  master 
and  wardens  of  the  company,  demised  the 
warehouse  and  premises  to  W.  Leech, 
W.  H.  Dodwell  (the  plaintiffs)  and  A. 
Bedwell,  their  heirs,  administrators  and 
such  assigns  as  by  the  master  and  war- 
dens for  the  time  being  should  be  allowed, 
for  twenty-one  years,  from  the  26th  of 
December,  18C6.  This  underlease  con- 
tained general  words  similar  to  those  in 
the  lease  by  the  company  to  Haynes,  and 
a  covenant  by  Haynes  for  quiet  enjoyment 
by  the  plaintiffs,  in  terms  similar  to  the 
terms  of  the  covenant  by  the  master  and 
wardens  in  the  lease  to  Haynes.  The 
plaintiffs  and  Bedwell  were  partners  in 
trade,  and  in  1869,  Bedwell  retired  from 
the  firm,  and  assignedaUhis  interest  in  the 
premises  to  the  plaintiffs.  The  defendant 
was  at  the  time  the  bill  was  filed  in  occu- 
pation of  premises  adjoining  those  of  the 
Elaintiffs,  under  an  agreement  with  the 
kinners'  Company  for  a  lease,  which  was 
to  be  granted  to  him  on  the  completion  of 
certain  buildings.  At  the  time  when  this 
agreement  was  entered  into  he  had  notice 
of  the  prior  lease  to  Haynes.  The  bill 
alleged  that  the  defendant  had  raised, 
and  was  about  still  further  to  raise  a 
party  wall,  which  divided  his  premises 
from  those  of  the  plaintiffs,  to  such  a  height 
as  to  interfere  with  the  access  of  light  to 
some  of  their  windows.  The  Master  of 
the  Bolls  was  of  opim'on  that  the  case 
stood  in  the  same  position  as  if  the  suit 
had  been  by  Haynes  against  the  company, 
and  that  the  plainti&  by  virtue  of  the 
grant  of  lighis  and  the  company's  cove- 
nant for  quiet  enjoyment  stood  in  a  better 
position  tiian  if  they  had  been  claiming 
the  enjoyment  of  light  by  virtue  of  twenty 
years'  possession ;  that  they  were  entitled 
to  the  enjoyment  of  the  light  exactly  as  it 
existed  at  the  date  of  the  lease  by  the 
company  to  Haynes,  and  that,  independ- 
ently of  the  extent  of  the  interruption, 
they  were  entitled  to  an  injunction  so  as 
to  prevent  the  breach  of  the  covenant  for 
quiet  enjoyment  in  any  degree  whatever. 


His  Honour  aooordingly  disoreed  a  per- 
petual injunction  to  restrain  the  defend- 
ant from  erecting,  and  from  permitting 
to  remain  any  vvall  or  other  building 
which  should  molest,  hinder  or  disturb 
the  plaintiffs  in  the  enjoyment  of  all  tiaeic 
lights  belonging  or  in  anywise  apper- 
taining to  the  plaintifb'  warehonse,  or  any 
of  them.  And  the  defendant  was  ordered 
to  pay  the  costs  of  the  suit  (1).  The 
defendant  appealed. 

(1)  In  the  course  of  his  judgment  the  Mastei  of 
the  KoUs  (Sir  O.  Jessel^  said— I  think  it  is  not 
incnmbent  opon  me  to  decide  vheUier  the  mole0> 
tatioD  or  disturbance  is  of  so  subctuitial  a 
character,  or  likely  to  become  of  so  snbstantiBl 
a  character,  as  to  prevent  the  comfortable  enjoy- 
ment of  the  plaintiffs'  warehouse,  or  the  proper 
use  of  it  for  the  purposes  of  their  business. 
I  think  I  must  decide  whether  there  is  any 
molestation  or  disturbance,  but  if  I  come  to  thie 
conclusion  that  there  is  such  molestation  or  dis- 
turbance, then  according  to  the  law,  as  I  consider 
'  it  to  be  settled  by  the  authorities  I  shall  refer 
to,  I  am  bound  to  grant  this  injunction.  [His 
Honour  then  reriewed  the  evidence,  and  said  that 
he  had  arrived  at  the  condosion  that  there  was 
molestation,  hindrance  and  disturbance  of  thtt 
rights  granted  to  the  plaintilb.  His  Hcmour  pro- 
ceeded.] The  next  question  is,  what  is  the  law  of 
the  Court  on  that  subject?  I  have  been  pressed 
by  the  defendant's  counsel  very  properly  (and  not 
at  all  at  too  great  a  length)  with  considerations 
as  regards  the  seriousness  of  the  oonaequences  to 
him  and  the  public  generally  if  I  adopt  the  view 
that,  without  proving  so  great  an  extent  of  damaga 
as  would  entitle  the  plaintiffi  to  damages  in  an 
ordinary  case  of  nuisance,  an  injunction  ought  to 
be  granted  in  this  case.  I  am  not  at  lib^y  to 
take  those  considerations  into  account.  No  prin- 
ciple can  be  more  sacred  than  that  a  man  shall 
be  compelled  to  perform  his  contract.  In  all 
cases  where  a  Court  of  Equity  has  jurisdiction  to 
enforce  the  specific  performance  of  oontneta,  and 
persons  voluntarily,  without  any  fraud,  accident  or 
mistake,  enter  into  contracts,  the  jurisdiction  should 
be  exercised.  Again,  if  it  is  not  a  case  of  distinct 
specific  performance,  but  that  kindof  relief  which  is 
given  where  the  contract  has,  been  substantially 
performed,  viz.,  by  restraining  a  breach  of  some 
covenant  in  a  deed  of  grant,  or  lease  or  other 
document  of  title  by  which,  or  under  which,  the 
possession  is  changed  and  now  et^oyed,  in  all 
those  cases  the  Court  does  not  exactly  enfotce 
specific  performance,  but  prevents  a  breaidi  of  the 
covenant  by  the  par^  who  has  entered  into  the 
agreement,  in  aid  of  the  enjoyment  and  possession 
granted  to  the  other  party.  That  has  been  the 
course  universally  pursued,  from  the  earlier  cases 
where  a  farmer  was  prevented  by  injunction  ^m 
taking  hay  or  straw  off  land  whan  he  had  cove- 
nanted merely  that  all  the  hay  and  straw  should 
be  used  on  the  land,  to  the  more  recent 
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The  AUomey-Oenwral  {SwB.BaggdIlay) 
and  Mr.  W.  D.  Oardiner,  for  the  appd- 
knt. — Aju  express  grant  of  lights  as  ap- 
portenazit  to  a  house  or  to  land  onlj  gives 

where  panons  have  been  leetzained  from  building 
OD  land.  The  Courts  hare  onifoimly  adopted  the 
pindple  that  in  all  these  cases  an  injunction  will 
be  granted,  so  as  to  make  the  person  who  has 
entraed  into  the  contract  specifically  perform  it, 
and  not  break  the  covenant  he  has  entered  into, 
and  as  was  said  in  iMndey  r.  Wagner  (1  De  0ez, 
M.  jc  0.601),  the  extent  to  which  that  jurisdiction 
has  beeo  exerdsed  is  not  to  be  abridged.  I 
dujuld  be  disposed  to  go  further,  if  I  had  the 
power,  and  to  extend  the  jurisdiction  in  cases  of 
specific  performance  very  mnch  beyond  what  has 
been  the  practice  of  the  Court  of  Chancery.  The 
OMtta  of  Equity  haye  considered  that  conrenience, 
and  not  want  of  justice,  has  rendered  that  rule 
desirable. 

Kow  how  does  the  matter  stand  on  the  an- 
thoritjee  as  to  granting  ii^unctions  in  cases  of 
eonrenant?  It  is  clearly  established  by  authority 
that  there  is  sufficient  ground  for  the  Court  to 
interfere  if  there  has  been  a  breach  of  the  cove- 
nant. It  is  not  for  the  Court  but  for  the  plaintiff 
to  estimate  the  amount  of  damage  that  arises 
Crom  the  ii^jury  inflicted  npon  him.  The  moment 
the  Court  finds  there  has  beeo  a  breach  of  the 
eovenant,  that  is  ii^jury,  and  the  Court  has  no  right 
to  measure  it  and  no  right  to  refuse  to  the  plaintiff 
the  spedflc  performauce  of  his  contract,  although 
the  remedy  is  that  which  I  have  described.  [His 
Honour  then  referred  to  and  commented  upon 
Utml^  T.  Wagiur,  Tiffing  v.  Behardet/,  Diekimon 
T.  T%e  Grand  Junction  Canal  Company,  and  Wc»- 
ttm  T.  McHermoU,  and  proceeded.] 

In  that  state  of  the  authorities  I  think  it  is 
plain  that,  if  the  plaintifb  have  established  that 
they  have  a  giant  of  all  the  lights  appertaining  to 
the  honse,  and  if  the  defendant  is  interfering  with 
or  obetrocting  any  of  the  lights,  so  as  to  commit 
a  breach  of  the  covenant  for  quiet  eqjoyment,  they 
are  entitled  to  the  aid  of  this  Court.  It  was 
pressed  npon  me  that  such  a  decision  would  be 
extremely  inconvenient,  not  only  to  the  defendant 
in  this  case,  but  to  persons  in  general  who  build 
honaes  in  rows,  and  grant  leases  to  persons  who 
purchase  one  or  more  of  these  houses.  This  Court 
has  nothing  to  do  with  that.  If  persons  are  so 
careless  or  so  oblivions  of  their  interests  that  they 
choose  to  enter  into  contracts  which  are  incon- 
venient to  them,  that  is  no  reason  why  the  Court 
should  not  at  the  instance  of  the  other  party  en- 
force such  a  contract.  It  may  be  inconvenient 
and  injurious  to  the  Skinners'  Company,  that, 
having  granted  a  lease  with  all  the  lights,  they 
ate  not  allowed  to  build  on  their  adjoining  land  to 
the  extent  of  obstructing  one  of  those  lights, 
though  the  use  of  that  one  is  not  necessary,  or 
even  perhaps  desirable  for  the  tenant  of  the  house 
to  which  that  privilege  is  afforded.  I  hare  nothing 
whatever  to  do  with  that.  I  must  conatme  the 
eontiact  as  I  find  it. 

Hbw  SiouBs,  43. — Chakc. 


to  the  g^ramtee  a  right  to  the  enjoyment 
of  light  to  the  same  extent  as  if  he 
claimed  by  twenty  years'  oninterrapted 
possession— 

Eelk  V.  FearBon,  Law  Rep.  6  Chaac. 

809; 
Booth  v.  Aleoek,  4Q  Law  J.  Hep. 
(n.s.)  Chano.  557 ;  s.  c.  Law  Rep. 
8  Chano.  663. 
The  covenant  for  qniet  enjoyment  does 
not  enlarge  the  grant — 

Ingram  v.  Morecroft,  38  Beav.  49. 
Of  the  cases  on  which  the  Master  of 
the  Bolls  relied,  in 

Lumdey  v.  Wagner^  1  De  Qex,  M. 

d»  G.  604;  5  De  Gex  &  S.  485 ; 

s.  o.  21  Law  J.  Bep.  (n.s.)  Chano. 

898; 

IHchinson   t.    Tho    Orand  JitneHon 

Canal  Oom^amy,  15  Bear.  260 ; 
Western  v.  McDermott,  35  Bear.  243 ; 
s.  c.  35  Law  J.  Bep.  (n.8.)  Chano. 
190;  Law  Rep.  1  Eq.  499;  a.  c. 
(on  app.)  36  Law  J.  Bep.  (n.s.) 
Chanc.   76;  B.  0.  Law    Bep.    2 
Chano.  72, 
there  was  a  distinct  covenant  not  to  do 
a  particular  act,  and  the  Court  restrained 
the  breach  of  the  covenant.     They  do 
not,  therefore,  apply  to  the  present  case. 
La 

Tipping  y.  Eckersley,  2  Kay  &  J. 
264, 
thongh  there  may  be  some  dicta  in  &vonr 
of  the  view  of  the  Master  of  the  Bolls, 
yet  iho  real  ground  of  the  decision  was 
the  construction  of  the  words  of  demise, 
and  it  was  held  that  there  was  material 
damage  proved. 

Mr.  Souihgate  and  Mr.  Locoek  Webb^ 
for  the  plaintiffii. — We  rely  upon  the  ex- 
press  grant  of  "  liji^hts "  and  the  cove- 
nant for  quiet  enjoyment.  The  wxirda 
"  belonging  or  appertaining  "  may  mean, 
not  only  legally  appurtenant,  bnt  actually 
existing  at  the  date  of  the  demise — 

IHchinson'  v.    The    Orand   Junction 
Carnal  Company,  7  Exch.  Rep.  282  ; 
s.  c.  21  Law  J.  Bep.  (n.s.)  Exch. 
241; 
Tipping  v.  Eckersley  {ubi  supra) 
and 

Watts  V.  Kelson,  40  Law  J.  Bep. 
(n.s.)  Chanc.  126 ;  s.  c.  Law  Bop. 
6  Chanc.  166. 
SB 
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McuisB,  L.J. — ^The  Master  of  the 
Brolls  decided  this  case  on  a  qaestion  of 
law  which  is  one  of  very  considerable 
importance,  and  as  we  have  the  misfor- 
tane  to  differ  from  him  on  that  qaestion, 
we  think  it  is  desirable  to  give  judgment 
npon  that  point  at  once.  It  is  well  known 
that  there  are  two  ways  by  which  at  pre- 
sent the  right  to  light  can  ordinarily  be 
acquired.  First,  it  can  be  acquired  by 
twenty  years'  user  or  occupation  nnder 
the  Prescription  Act,  and  secondly, 
it  can  be  acquired  by  what  is  ordinarily 
called  the  disposition  of  the  owner  of  two 
tenements.  It  is  perfectly  well  established 
that  if  a  man  owns  a  house,  and  also 
owns  property  of  any  other  kind  ad- 
joining that  honse,  and  then  either  con- 
veys the  hoose  in  fee  simple  to  another 
person,  or  demises  the  house  to  another 
person  for  a  term  of  years,  a  right  to 
light  unobstructed  by  anything  to  be 
erected  on  the  other  property  which  at 
the  time  belonged  to  the  grantor  passes 
to  the  grantee.  I  am  clearly  of  opinion, 
as  I  said  in  Kelk  v.  Pearson  (uhi  swpra), 
that  there  is  no  difference  between  those 
two  rights.  It  makes  no  difference  what- 
ever, whether  a  person  has  acquired  the 
right  to  light  by  twenty  years  user,  or 
has  acquired  it  by  the  disposition  of  the 
owner  of  the  two  tenements.  In  either 
case  the  extent  of  the  right  is  exactly 
the  same.  If  the  mode  in  which  the 
right  to  light  is  acquired  at  law  is  con. 
sidered  this  will  be  quite  dear,  because, 
before  the  passing  of  the  Prescription 
Act,  almost  all  rights  to  light  were 
obtained  by  a  grant  expressed  or  implied. 
No  doubt  they  might  be  claimed  by  pre- 
scription, but  of  course  there  were  very 
few  lights  that  could  practically  be  claimed 
by  prescription,  because,  in  order  to 
support  a  right  to  light  by  prescription, 
the  light  must  have  existed  ever  since  the 
time  of  Richard  I.  There  were,  in  fact, 
very  few  houses  which  had  existed  from 
the  time  of  Richard  I.,  but  lights  in 
all  other  cases  were  in  point  of  law  always 
considered  to  be  claimed  by  what  was 
called  a  lost  grant,  and  if  it  was  neces- 
sary to  plead  the  right  at  law  it  was 
pleaded  in  this  way,  that  a  certain  person 
was  seised  in  fee  of  the  dominant  tene- 
ment,  and  a  certain  other  person  was 


seised  in  fee  of  tiie  servient  tenement, 
and  that,  by  a  grant  which  had  been  lost 
by  time  or  accident,  the  one  granted  to 
the  other  and  his  heirs  the  right  to  the 
free  access  of  light  to  the  premises.  The 
Courts  of  law,  on  the  consideration  of 
the  extent  of  that  right  to  light,  had  long 
before  the  Prescription  Act  held  that  it 
did  not  entitle  the  grantee  to  every  ray  of 
light  that  might  happen  to  come  through 
his  windows,  but  that  he  could  not 
maintain  his  action  for  the  obstruction 
of  his  light  unless  he  could  make  out 
that  the  comfort  of  his  house  iwas  di- 
minished by  the  deprivation  of  light,  or 
that  he  was  prevented,  if  he  was  an 
owner  of  business  premises,  from  carry- 
ing on  his  business  in  the  same  manner 
as  he  was  accustomed  to  cany  it  on 
before. 

That  being  so,  in  the  present  case  the 
light  is  claimed  by  what  is  called  the  dis- 
position of  the  owner  of  two  tenements. 
The  first  question  we  have  to  consider  is, 
whether  in  £M)t  any  right  greater  than  the 
ordinaiy  right  is  passed  by  the  terms  of 
the  deed. 

[His  Iiordship  read  the  words  of  the 
grant  in  the  lease  by  the  Skinners*  Com- 
pany, and  proceeded — ] 

Now,  I  am  very  clearly  of  opinion  that 
the  use  of  the  word  "  lights  "  among  tho 
general  words  in  the  lease  beyond  all 
question  means  nothing  but  tho  ordinary 
right  to  light,  namely,  that  well  known 
easement  which  has  been  known  and 
which  has  existed  in  the  law  from  time 
immemorial.  I  think  it  is  unnecessary 
to  decide  the  question,  which  may  pos- 
sibly admit  of  some  doubt,  whether  from 
the  use  of  the  words  "  belonging  or 
appertaining "  the  right  to  the  light  in 
this  case  passes  under  those  words,  or 
whether  it  passes  merely  by  the  grant. 
The  words  "  belonging  or  appertaining  " 
would,  strictly  speaking,  apply  to  rights 
legally  appertainmg,  which  these  rights 
are  not,  but  it  may  be  that,  having  regEird 
to  the  situation  of  these  premises  which 
are  described  as  being  newly  erected,  a 
rather  more  extensive  meaning  would 
be  put  on  the  words  "  belonging  or 
appertaining,"  and  they  might  be  held  to 
include  lights  usually  held  and  enjoyed. 
It  appears  to  me  unnecessary  to  decide 
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that  pomt,  because  under  any  ciroam- 
stances  it  is  clear  that  the  right  to  light 
as  against  the  lessors,  in  respect  of  any 
premises  which  at  the  date  of  this  deed 
belonged  to  them,  passes  to  the  lessee, 
and  it  is  qnite  clear  that  no  greater  right 
passed,  even  assnming  that  the  words 
"  lights    belonging    and    appertaining" 
did  include  the  right  to  the  entrance  of 
light  into  all  the  windows  then  existing 
in  the  house  over  the  premises  of  the 
lessors,  because  it  is  quite  dear  (hat  the 
word  "  lights,"  when  nsed  among    the 
general  words  in  a  conveyance,  means  the 
ordinary  right  of  light  as  it  is  known  and 
limited  by  the  law,  and  no  greater  right. 
The  next  question  is,  does  the  covenant 
far  quiet  enjoyment  make  any  difference  ? 
In  a  Court  of  law  I  have  no  hesitation 
in  saying,  without  the  slightest  doubt  in 
the  world,  that  nothing  can  be  clearer 
than  that  the  covenant  for  quiet  enjoy- 
ment in  its  plain  and  ordinary  terms  does 
not  increase  or  enlarge  the  rights  which 
were  granted  by  the  previous  part  of  the 
conveyance.     Of  course  it  would  be  pos- 
Bible  to  insert  in  any  covenant  words 
which  would  increase  that  right,  which, 
even  if  they  did  not  amount  to  a  g^rant  as 
between  the  lessor  and  the  lessee,  would, 
by  way  of  covenant,  entitle  the  lessee  to 
greater  rights,  that  is  to  say,  would  en. 
title  him  to  damages  at  law  if  the  right 
was  violated,  and  would  entitle  him  to  an 
injiinction  in  equity  to  enforce  that  right. 
For  instance,  it  might  be  said  in  a  oo> 
Tenant  that  the  lessee  should  fireely  enjoy 
the  house  with  an  uninterrupted  view 
from  his  drawing-room  windows  over  all 
the  existing  land  of  the  lessor.     If  such  a 
provision  were  inserted  no  doubt  it  would 
give  a  larger  right  than  had  previously 
been  grant^  and  damages  might  be  re- 
covered at  law  if  the  lessor  broke  the 
covenant,  and  a  Court  of  equity  would 
grant  an  injunction  against  the  lessor  if 
he  were  intending  to  break  the  covenant, 
and  would  no  doubt  also  g^rant  an  injunc- 
tion against  a  person  claiming  under  the 
lessor,   if  he  took  with    notice  of   the 
covenant.     In  my  opinion  the  covenant 
in  this  case  is  simply  a  covenant  for  quiet 
enjoyment,  and  I  am  clearly  of  opinion 
tiiat  it  does  not  enlarge  the  right  in  any 
way.     It  is  perfectly  (me  that  the  lessee 


is  to  enjoy  without  any  suit,  let  or  hind- 
rance,  and   so  for(h.     But  what  is  he 
peaceably  and  quietly  to  hold  and  enjoy  if 
The  premises.     What  are  the  premises  P 
The  things  previously  demised  and  granted. 
The  covenant  does  not  enlarge  what  is 
previously    granted,    but    an  additional 
remedy   is    given,    viz.,    an    action    for 
damages,  if  the  lessee  cannot  get  or  is 
deprived  of   that  which  has  been  pre- 
viously professed  to  be  g^ranted.   Nothing, 
I  apprehend,  can  be  plainer  at  law  (I  am 
speaking  merely  of  the  construction  of 
the  right  at  law)  than  that  it  would  not 
in  the  least    degree  enlarge  what  was 
before  granted.     This  being  the  grant  of 
an  easement  well  known  to  the  law  the 
benefit  of  it  passes  with  the  dominant 
tenement,  and  the  burthen  of  it  passes 
with  the  servient  tenement,  to  every  person 
into  whose  occupation  the  dominant  and 
servient    tenemento    respectively    come. 
Therefore  the  plainti£f  in  this  case,  being 
the  occupier  of  the  dominant  tenement, 
conld,  if  his  lights  were  really  disturbed, 
bring  an  action  at  law  for  the  disturbance 
of  that  right  of  easement  which  was  so 
granted,  and  it  would  not  make  the  least 
difference  whether  the  right  had  beem 
created  by  twenty  years'  enjoyment  ot 
whether  it  had  been  created  by  grant  ex< 
press  or  implied ;  he  would  have  the  same 
remedy  in  either  case. 

The  question  we  have  to  decide  now  is, 
has  the  plaintiff  a  greater  right  in  equity  ? 
I  must  say  it  somewhat  surprises  me  to 
find  it  supposed  that  he  has  any  greater 
right  in  equiiy.  I  always  thought  that 
where  a  right  exists  at  law,  and  a  person 
comes  into  equity  only  because  a  Court 
of  Equiiy  gives  a  more  convenient  remedy 
than  a  Court  of  law  (which  is  the  case 
where  a  person  has  a  legal  right  to  lights) 
that  there  equity  followed  the  law,  and 
the  plaintiff  had  no  greater  right  in  equity 
than  at  law.  In  my  opinion  there  is  a 
distinction  between  this  case  and  the 
cases  referred  to  by  the  Master  of  the 
Rolls  in  which  there  was  no  grant  at 
law,but  the  right  had  merely  come  into 
existence  by  covenant.  When  a  right 
comes  into  existence  by  covenant  the 
burthen  does  not  run  at  law  with  the  ser- 
vient tenement,  but  a  Court  of  equity 
says  that  a  person  who  takes  the  pro* 


Digitized  by 


Google 


492 


COUBTS  OF  CHANCERY: 


[N.8. 


perfy  with  notice  of  the  covenant  shall  be 
compelled  to  observe  it.  That  is  the  or- 
dinary case  of  such  a  covenant  as  I  before 
referrad  to,  that  a  person  shall  have  an 
nnintermpt^  view  from  his  drawing, 
room  window,  because  the  law  will  not 
allow  joa  to  attach  what  is  called  an 
nnnsaal  and  unknown  covenant  to  pro- 
perty, so  that  a  man  who  buys  the  property 
in  the  market,  without  the  least  knowledge 
that  it  is  subject  to  any  such  burthen, 
would  find  that  some  previous  owner  had 
professed  to  grant  a  thing  unknown  to 
the  law,  such  as  an  obligation  not  to  ob- 
struct the  view  from  the  windows  of 
another  person's  house.  In  such  a  case 
as  that,  though  the  man  who  makes  the 
covenant  is  liable  on  it,  yet  a  person 
claiming  under  him  is  not  liable  at  all  at 
law,  but  a  Court  of  Equity  says,  if  you 
have  taken  the  property  with  notice  of 
that  contract  it  is  contrary  to  equity  that 
you  should  violate  it.  But  in  the  case  of 
a  grant  of  a  well  knovm  easement  such  as 
a  right  to  light,  or  a  water-course,  or  a 
right  of  way,  or  any  of  the  numerous 
easements  which  are  well  known  to  the 
law,  when  the  easement  is  once  validly 
created  the  right  passes  at  law,  and  the 
owner  and  occupier  of  the  dominant 
tenement  may  mamtain  an  action  against 
the  occupier  of  the  servient  tenement  if 
the  right  is  interfered  with,  and  in  all 
such  cases  the  rule  in  equity  ought  to 
follow  that  at  law.  If  the  legal  right  is 
not  broken,  or  if  such  damage  has  not 
been  occasioned  as  would  entitle  an 
action  to  be  maintained  at  law,  then  in 
my  opinion  no  reUef  ought  to  be  given  in 
this  Court.  The  only  ground  on  which 
there  could  be  supposed  to  be  any  differ- 
ence would  be  this,  that  it  has,  I  think, 
been  thrown  out  on  some  occasion  that 
an  action  might  be  maintainable  at  law, 
and  yet  that  there  would  not  be  damage 
suficient  to  justify  this  Court  in  granting 
an  injunction. 

Then  possibly  it  might  be  said  (though 
I  doubt  whether  it  ought  to  be  said)  that 
the  covenant  for  quiet  enjoyment  would 
be  a  reason  why  this  Court  should 
grant  an  injunction  when  less  damage 
has  been  occasioned  than  would  have  jus- 
tified an  injunction  in  a  case  where  there 
was  no  sach  covenant^  but  the  right  had 


been  merely  gained  by  twenty  yearB* 
user.  Practically,  though  they  are  de- 
scribed in  somewhat  different  words,  in 
my  opinion  there  is  at  this  moment  no 
diiference  in  respect  to  light  between  the 
amount  of  damage  which  would  entitle  a 
person  to  maintain  an  action  at  law,  and 
that  which  would  entitle  him  to  file  a  bill 
in  equity.  The  circumstance  that  all 
cases  of  interference  with  light  are 
brought  to  this  Court  seems  tolerably 
good  evidence  that  the  world  at  large 
does  not  consider  that  there  is  practically 
a  better  chance  of  succeeding  if  the  ri^^ht 
is  tried  before  a  Judge  and  jury  than  if  it 
is  decided  in  this  Court.  I  am  most  un- 
willing to  make  a  difference  between  law 
and  equity  when  I  do  not  find  one  ex- 
isting. 

Therefore,  in  my  opinion,  in  this  case 
the  plaintiff  has  only  the  ordinaiy  right 
to  light,  and  it  does  not  make  the  slightest 
difference  whether  the  right  has  been  ac- 
quired by  twenty  years'  user,  or  whether 
it  has  been  acquired,  as  here,  by  the  dis- 

rsition  of  the  owner  of  two  tenements, 
think  this  case  must  be  tried  in  the 
ordinary  way  in  which  eveiy  case  is  tried 
where  a  person  aUegee  that  he  has  a  right 
to  the  access  o^  light,  and  that  that  right 
has  been  disturbed.  I  think  not  only  ^at 
this  is  the  law,  but  that  it  is  manifestly 
for  the  convenience  of  society  that  this 
should  be  the  rule.  Nothing  could  be 
more  inconvenient  than  that  tbere  should 
be  two  rights,  one  more  extensive  than 
the  other,  according  as  it  happened 
how  or  in  what  way  the  right  had  been 
acquired,  for  whenever  premises  come 
into  the  occupation  of  the  same  owner,  of 
course  the  right  to  lights  is  gone  by  reason 
of  the  servient  and  the  dominant  tene- 
ments belonging  to  the  same  owner,  and 
then  if  they  come  to  be  separated  again, 
the  right  again  arises  by  what  is  called 
the  disposition  of  the  owner  of  the  two 
tenements.  I  believe  that  whenever  a 
thing  of  that  kind  takes  place,  whether 
it  is  by  means  of  a  lease  or  a  conveyance, 
there  is  always,  in  the  common  and  or- 
dinary practice  of  conveyancers,  a  cove- 
nant for  quiet  enjoyment.  I  cannot  help 
thinking  that  it  would  be  most  mis- 
chievous if  it  was  held  that  a  person  who 
claims  a  right  to  light  by  express  or 
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imidied  grant  under  a  oonveyance  has  a 
ereator  right  than  a  person  who  obtains 
Bis  right  to  light  by  a  twenty  years'  user. 
Therefore,  I  cannot  agree  with  the  ^und 
upon  which  the  Master  of  the  BoUs  has 
decided  this  case,  and  I  am  of  opinion 
that  the  phuntiff  has  the  ordinary  right 
to  light  and  no  more. 

JufBS,  Ij.J. — ^I  am  of  the  same  opinion. 
It  was  to  me  a  very  startling  novelty  to 
find  that  the  case  was  supposed  to  tarn 
mson  the  covenant  for  quiet  enjoyment. 
Tne  covenant  for  qniet  enjoyment  is  in 
the  ordinary  form,  the  form  which  has 
been  in  use  for  centaries,  and  in  hundreds 
of  thousands,  if  not  millions,  of  instraments 
of  all  kinds.  I  certainly  never  under< 
stood  that  it  was  the  object  or  effect  of  a 
covenant  for  quiet  enjoyment  to  enlarge 
the  rights  of  the  grantee,  or  to  increase 
the  liabilities  of  the  grantor.  The  cove- 
nant is  simply  a  covenant  that  the  grantee 
shall  have  that  which  has  been  pxirported 
to  be  g^nted  to  him  either  expressly  or 
by  implication.  I  quite  agree  with  the 
Lord  Justice  in  saying  that  the  fact  that 
there  was  a  covenant  for  quiet  enjoyment 
in  this  caiie  ought  to  be  entirely  put  out 
of  the  question .  I  quite  agree  also  that 
it  would  be  a  source  of  infinite  litigation, 
misohief  and  injustice  if  every  landlord 
in  this  oonntiy  was  supposed  in  every 
lease  of  a  dwelling-house  or  other  pro- 
perly to  be  giving  by  the  general  words, 
or  ly  a  covenant  of  general  assurance,  to 
the  lessee  or  grantee  any  right  greater 
than  be  would  have  by  the  ordinary  rule 
of  law  as  against  a  third  person, 
always  of  course  excepting  the  distinc- 
tion that  the  twenty  years'  enjoyment  is 
wanted  in  the  one  case  and  not  in  the 
other.  Aa  1  understand  the  terms  of  the 
nant,  my  strong  opinion  would  be,  if 
the  grant  is  oonstnied  strictly  according 
toite  legal  meaning,  that  the  grant  of 
lights  is  the  grant  of  lights  over  another 
man's  property,  that  it  is  really  a  grant 
of  that  which  had  in  law  an  existence  as 
an  ecuement  over  another  man's  property, 
at  the  time  when  the  erant  was  made. 
There  was  the  grant  of  the  property,  and 
there  was  the  g^rant  of  this  thing  belong- 
ing to  it,  and  which  appertained  to  it  in 
respect  of  some  other  person's  estate.  I 
think,  however,  that  that  is  wholly  imma- 


terial, because  to  my  mind  the  grant  of 
those  righte  as  there  expressed  only  deals 
with  that  same  thing  (whichever  way  it 
is  construed)  which  has  been  given  by 
the  grant  of  the  house  itself,  or  the  con- 
veyance of  the  house  to  the  lessee. 
Therefore  there  would  be  a  reason  for 
not  giving  more  than  the  actual  legal 
meaning  to  the  words  of  the  conveyance 
of  the  property,  which,  as  between  the 
owner  and  the  grantee  of  the  property, 
would  give  him  ae  facto  the  enjoyment  of 
everything  which  could  be  enjoyed  in  the 
nature  of  an  easement  against  a  third 
person.  I  quite  agree  with  the  Lord 
Justice  that  the  right  to  lighto  means  the 
very  same  thing  as  is  expressed  in  the 
Act  of  Parliament  by  the  words  "  access 
and  use  of  light  to  and  for  every  dwelling- 
house,  workshop  or  other  building."  If 
the  words  in  this  grant  bad  been  "  to- 
gether with  the  access  and  use  of  light  to 
and  for  the  said  dwelling-house  to  the 
existing  windows,"  it  would  have  had 
exactly  the  same  effect  as  the  word  lights 
here,  and  those  words  in  the  deed  would 
have  the  same  effect  as  the  words  in  the 
Act,  and  the  supposed  words  in  a  lost 
grant,  as  it  is  put  in  the  old  cases. 

I  quite  agree  with  the  Lord  Justice  that 
this  question  is  to  be  tried  on  exactly  the 
same  principles  as  if  it  were  a  suit  against 
an  adjoining  landowner,  on  the  assump- 
tion that  the  lighte  were  of  sufficient 
antiquity,  which  is  the  only  difference 
arising  fiiom  the  fact  that  there  is  a  grant 
by  the  owner  of  the  adjoining  land. 
Therefore  the  question  will  now  be  put  in 
train  for  farther  inquiry,  and  for  further 
argument  as  to  costs  in  case  the  parties 
do  not  agree  (2). 

Solicitors — ^Hessrs.  Trarers,  Smith  &  Co.,  for 
appeUaot;  Messrs.  Lnmley  &  Lumley,  for 
pliuntifb. 


(2)  The  hearing  was  then  adjourned  in  order 
that,  if  the  parties  conld  not  oome  to  an  agree- 
ment, an  architect  or  surveyor,  to  be  appointed  by 
the  Court,  might  view  the  premises  and  make  a 
report  to  the  Conrt,  as  to  the  effect  produced  by 
the  defendant's  bnildings,  and  the  probable  effect 
>rhen  tii9  bvildiiip  should  be  completed. 
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1873. 

Dec.  13. 

Mortgage — Loche  King's  Act  and  Amend- 
ment Act  (17  ^  18  Vict.  c.  113,  30  ^  31 
Vict.  c.  69) — Direction  for  Payment  of 
Debts — Specific  Devise — Charge  on  other 
Beal  Estate  for  Payment  of  Debts. 

A  testator  devised  his  mansion  house  and 
other  real  estate  (which  were  subject  to 
a  mortgage)  to  tiiistees,  upon  trust  as  to 
the  mansion  house  to  permU  his  widow  to 
reside  m  it  for  her  life,  and  as  to  the  rendue 
upon  trust  for  certain  persons  in  tail.  He 
gave  the  trustees  power  to  sell  aU  except  the 
mansion  house,  and  out  of  the  proceeds  dis- 
charge "  incumbrances,"  lie  gave  his  residu- 
ary personal  estate  to  trustees  upon  trust  to 
pay  "debts"  and  legacies,  and  to  pay  the 
surplus,  if  any,  to  his  brother,  and  declared 
that  if  the  residuary  personalty  was  not 
tufpMent  for  payment  of  debts  and  legacies, 
the  same  should  be  charged  on  the  real 
estate  other  tlian  the  mansion  house : — 
Held,  that  the  mansion  house  was  not  to  be 
exonerated  from  the  mortgage  out  of  the 
personal  estate, 

Brownson  v.  Lawranoe  (37  Lav  J. 
Bep.  (n.8.)  Chano.  351)  questioned. 

William  Smyth  by  will,  dated  the  23rd 
day  of  Jnne,  1864,  gave  and  devised  his 
mansion  at  Little  Honghton,  wherein  he 
then  resided,  with  the  garden,  coachhonse, 
stables  and  ontbuildings  thereto  belong- 
ing, and  also  all  his  messnages,  &rms, 
lands,  hereditaments  and  other  real  estate 
whatsoever  and  wheresoever  situated  in 
the  said  coonty  of  Northampton,  or  else- 
where, ol^  to  or  in  which  at  the  time  of 
his  decease  he  should  be  beneficially 
seised,  entitled  or  interested  either  in 
possession  or  expectancy,  and  at  law  or 
in  equity,  or  of  which  he  might  then  have 
power  to  dispose  with  their  appurtenances, 
unto  and  to  the  use  of  Sackville  George 
Stopford  Sackville  and  David  Watts 
Bnssell  (the  plaintiffs),  their  heirs  and 
assigns  for  ever,  as  to  his  mansion  and 
the  garden,  coachhonse,  stables  and  out- 
buildings thereto  belonging,  upon  trust 
to  permit  and  suffer  his  wife,  Lucy  Char- 
lotte Smyth,  during  her  life,  if  she  should 
80  long  continue  onmanied,  to  reside  in, 


[N.  S. 


occupy  and  enjoy  the  same,  but  not  to 
let  or  demise  the  same  to  any  person  or 
persons  whomsoever ;  and  as  to  his  said 
mansion,  garden,  coachhonse,  stables  and 
outbuildings,  subject  to  the  trusts  therein- 
before declared  thereof,  for  the  benefit  of 
his  said  wife,  and  as  to  all  other  his 
messuages,  farms,  lands,  hereditaments 
and  real  estate,  &om  and  immediately- 
after  his  decease,  upon  trust  to  receive 
and  take  the  rents  and  profits  thereof  and 
with  tmd  out  of  the  same  to  pay  and  dis- 
charge a  jointure  or  yearly  rent-charge  of 
4002.  payable  to  his  stepmother,  Anne 
Smyth,  during  her  life,  and  also  the  join, 
ture  or  yearly  rent-charge  of  5001.  which 
under  their  marriage  settlement  would 
upon  his  decease  b^x>me  payable  to  his 
said  wife  during  her  life,  and  the  costs 
and  expenses  of  insuring  and  keeping 
insured  his  said  mansion  and  the  buildings 
thereto  belonging  from  loss  or  damage  by 
fire,  for  such  sum  or  sums  of  money  as 
his  said  trustees  or  trustee  should  think 
proper,  and  also  the  costs  and  expenses  of 
repairing  and  keeping  in  repair  his  said 
mansion  and  all  other  the  messuages  and 
buildings  upon  his  estates,  and  also  pay 
certain  annuities,  and  then  hold  the  reu 
estate  upon  trust  for  his  first  and  other 
sons  in  tail,  in  default  of  issoe  for  his 
nephew,  Christopher  Smyth,  for  life,  with 
remainder  to  his  first  and  other  sons  in 
taU.  The  will  contained  a  power  to  sell 
the  real  estate,  except  the  mansion  house 
and  gardens,  and  to  apply  the  proceeds  in 
discharge  of  "  incumbrances." 

The  testator,  after  giving  certain  lega* 
oies  and  bequests,  gave  the  residuary  per- 
sonal estate  to  the  trustees  upon  trusts  to 
convert  and  out  of  the  proceeds  and  his 
money,  "  to  pay  and  discharge  all  his  jnst 
debts  and  funeral  and  testamentary 
expenses"  and  legacies,  and  to  pay  the 
surplus,  if  any,  to  Mb  brother,  Christopher 
Smyth. 

And  the  testator  by  his  said  will  pro*. 
yided  that,  in  case  his  said  general  resi- 
duaty  personal  estate  should  be  insufficient 
to  pay  and  discharge  his  debts  and  funeral 
and  testamentary  expenses,  and  the  pecu- 
niary legacies  thereinbefore  given,  then 
and  in  such  case  the  testator  thereby 
charged  all  his  real  estate  (exc^t  his 
mansion  and   the   garden,    ooooUjouse^ 
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stables  and  oatbnilclings  thereto  belong- 
ing) with  the  payment  of  snch  of  the  same 
debts,  expenses  and  legacies  as  his  said 
general  residoary  personal  estate  should 
be  insufficient  to  pay  and  discharge. 

At  the  date  of  the  testator's  will  the 
testator's  mansion  house  at  Little 
Houghton  and  all  the  adjoining  estates 
weto  subject  to  three  mortg^es  for 
8,0002.,  2,0002.  and  2,0002.  respiectiTelT. 

By  a  mortgage  dated  the  29th  of  May, 
1865,  the  mansion  house,  grounds  and 
p«rt  of  the  adjoining  estate  were  mort- 
gaged to  secure  the  sum  of  20,000Z.,  and 
the  previous  mortgages  were  paid  off  with 
part  of  the  2O,0O0L  then  borrowed. 

The  testator  died  on  the  23rd  of  March, 
1872,  and  the  trustees  filed  a  bill  praying 
Sfl  follows— 

1.  That  it  may  be  declared,  whether 
under  the  Act  17  &  18  Vict  c.  113  and 
the  Acts  amending  the  same,  the  lands 
and  hereditaments  comprised  in  the  said 
mortgage  security,  dated  the  29th  day  of 
May,  1865,  are,  as  between  the  persons 
churning  through  or  under  the  "tes- 
tator primarily  liable  to  the  payment 
of  the  said  mortgage  debt  of  20,0002.  and 
interest,  or  whether,  as  between  such 
persons,  the  personal  estate  of  the  testa- 
tor not  specifically  bequeathed  and  not 
^plied  or  applicable  in  payment  of  the 
testator's  funeral  and  testamentary  ex- 
penses and  debts  (other  than  the  said 
mortgage  debt),  ought  to  be  applied  by 
the  putintiff  so  &r  as  the  same  will  extend 
in  reduction  of  the  said  mortgage  debt 
and  interest  in  exoneration  of  the  said 
devised  estates  and  hereditaments." 
>  Mr,  Pry  and  Mr.  Chapman  Barber,  for 
the  plaintifT. 

^r  B.  BaggaUay,  for  Christopher 
Smyth,  the  testator's  brother. 

Mr.  South  gate  and  Mr.  Barrett,  for  the 
testator's  widow. — There  is  clear  indica- 
tion in  the  will  that  the  testator's  widow 
was  to  hold  the  property  as  a  residence, 
and  that  it  was  to  be  free  &om  the  debts. 
She  is  to  reside  in  it,  but  not  to  let  it. 
The  trustees  have  power  to  insure  and 
repair.  All  the  rest  of  the  property  may 
be  sold,  and  the  proceeds  applied  in  dis- 
charge of  the  "  incumbrances,"  but  the 
mansion  house  is  expressly  excepted 
tram  the  power  of  sale.     This,  with  the 


express  direction  for  payment  of  debts 
out  of  the  residuary  personalty,  is  suffi- 
cient to  shew  an  intention  to  exonerate 
the  mansion  house. 

[Thb  Master  of  the  Bolls. — The 
mortgages  are  previously  referred  to  as 
incumbrances  as  distinguished  from 
debts.] 

Then  here,  as  in 
Brownson  v.  Latoranee,  37  Law  J. 
Bep.  (n.8.)  Chano.  351 ;  s.  o.  Law 
Rep.  6  Eq.  1, 
the  testator  has  specifically  devised  the 
mansion  house,  which  was  in  that  case 
held  sufficient  indication  of  a  contrary 
intention. 

Mr.  Whitehead,  for  Christopher  Smyth, 
the  nephew. 

Thb  Mastbb  of  the  Bolls  said  that 
he  could  not  find  in  the  will  any  indica- 
tion of  a  contrary  intention  within  the 
meaning  of  the  Act;  he  did  not  agree 
with  the  decision  in  Brownson  v.  Lawrance 
{vHn  supra),  that  the  mere  "fact  of  the 
testator  having  specifically  dveised  part  of 
the  mortgaged  estate,  and  left  the  other 
part  to  pass  by  the  general  residuary  gift" 
was  sufficient  to  shew  an  intention  to 
exonerate  the  specifically  devised  properly, 
and  that  he  should  hold  that  tiie  mort- 
gaged hereditaments  were  not  to  be  ex- 
onerated from  the  mortgage. 


Solicitors — Messrs.  Markby,  Wilde  &  Buna,  for 
plaintiff  and  for  Mr.  Smyth ;  Mr.  Q.  H.  Fisher, 
for  other  defendants. 


"^^'^^IS??^"^'  \howaed  v.  thb  bael  of 
Jan.  13,  H  15.  J      s^^^^^""^- 

Ejectment  BUI — Infant — Eeeooery  of 
Land — Legai  Title — Equitable  Title — Con- 
struction — Pleading — Private  Act  of  Par- 
liament. 

An  infant  may  JUe  a  biU  in  equMy  to 
recover  land  under  an  equitable  title,  whe- 
ther he  has  been  in  possession  himself  or 
not.  Crowther  t>.  Crowther  [23  Beav.  306 ; 
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B.  c.  26  Law  J.  Rep.  (n.s.)  Chanc.  702 
(1857)]  dissented  firom. 

An  infant  filed  a  hill  claiming  real 
estate  under  an  equitable  title,  it  was  held 
at  the  hearing  that  on  the  cmistruction 
of  the  doctiments  he  had  a  legal  title,  hut 
the  Court  made  a  decree  without  requiring 
amy  amendment. 

A  private  Act  of  Parliament  vesting  lands 
in  trustees  on  trust  to  sell,  proceeding  on 
ths  supposition  that  the  lands  are  com- 
prised  in  a  settlement,  does  not  bring  the 
lands  within  that  settlem,eut  if  they  ready 
were  not  in  it  previously. 

This  was  a  suit  arising  out  of  the  well- 
known  Parliamentary  settlement  of  the 
Shrewsbury  estates,  which  were  perma- 
nently  entailed  on  the  Earls  of  Shrews- 
bury by  the  Act  6  Geo.  1.  c.  29,  and 
respecting  which  two  subsidiary  Acts, 
namely,  lie  43  Geo.  3.  c.  40,  and  6  &  7 
Viot.  c.  28,  were  afterwards  passed,  vest- 
ing portions  of  the  settled  estates  in 
trustees  on  trust  to  sell  them  and  pur- 
chase other  lands.  Between  the  passing 
of  these  two  subsidiary  Acts,  one  of  the 
Earls  of  Shewsbuiy  attempted  to  bring 
very  valuable  estates  of  his  own  into  the 
Parliamentary  settlement,  under  the  co- 
lour of  a  sale  of  them  at  a  gross  under- 
value to  the  trustees  of  the  first  Act ;  but 
this  transaction  was  afterwards  set  aside 
by  the  Court  of  Chancery.     See — 

Howard  v.  Earl  of  Shrewsbury,  36 
Law  J.  Rep.  (n.s.)  Chanc.  283 ;  on 
appeal,  ditto  908 ;  s.  c.  Law  Bep. 
3  Eq.  218,  2  Chanc.  760. 
The  case  made  by  the  present  bill  was 
that  each  of  the  subsidiary  Acts  included  by 
inadvertence  some  small  parcels'  of  lands 
which  were  not  within  the  Parliamentary 
settlement,  but  were  the  private  property 
of  the  persons  who  were  Earls  of  Shrews- 
bury at  the  respective  times  at  which  the 
Acto  were  passed;  and  that  the  second 
subsidiary  Act  included  also  about  eleven 
acres  of  land  which  were  not  within  the 
Parliamentary  settlement,  but  were  com- 
prised in  the  sale  which  had  been  set  aside. 
The  bill  charged  that  the  equitable  in- 
terest in  these  lands  devolved  as  if  the 
Acts  had  not  been  passed,  and  was  there- 
fore vested  in  the  plaintiffs,  to  whom  Earl 
Bertram,  who  died  in  1856,  after  barring 


all  estates  tail  he  was  capable  of  barring, 
had  devised  all  his  land.  The  defiandants 
to  the  suit  were  the  present  Earl  of 
Shrewsbury,  who  was  in  possession  of  tiio 
lands  in  question,  and  the  trustees  of  the 
two  Acts  of  Parliament.  In  the  course  of 
the  argument,  the  Court  expressed  its 
opinion  that  some  of  the  lands,  the  private 
property  of  the  Earl  of  Shrewsbury,  in  the 
43rd  Geo.  8,  were  not  included  at  all  in 
the  Act  of  that  year,  so  that  the  legal 
estate  in  them,  as  well  as  the  beneficial 
interest,  devolved  on  the  plain tift.  It 
appeared  that  the  plaintiff  were  minoTS. 

All  the  lands  in  question  still  remained 
in  specie. 

The  principal  point  of  law  argued  was 
whether  the  plaintiffs  could  recover  in  the 
present  suit  the  lands  of  which  the  Court 
considered  they  were  seised  at  law,  and 
the  back  rents  of  the  same  lands. 

Sir  B.  BaggaUay,  Mr.  Southgate,  and 
Mr.  Ingle  Joyce,  appeared  for  the  plaintiffs. 

Mr.  Joshua  Williams,  Mr.  Fry,  and  Mr. 
Kekeufich  for  the  defendants. 

Mr.  Fischer  and  Mr.  Agnew  for  the 
trustees. 

The  following  authorities  were  cited 
and  commented  on — 

A.  On  the  plaintiffs'  part,  to  shew  that 
the  private  Acts  of  Parliament  did  not 
affect  the  equitable  rights  in  the  lands ; 
Jackson  V.  Innes,  1  Bligh,  104  (House 
of  Lords,  1819), 
where  it  was  laid  down  that  on  a  mort- 
gage the  equity  of  redemption  follows  the 
prior  uses,  unless  an  intention  to  chancre 
them  and  make  a  new  settlement  becleanj 
manifested; 

McKenzie  v.  Stuart,  5  Cruise's  Digest 
23  (House  of  Loi^,  1754), 
where  a  private  Act  of  Parliament  recited 
that  certoin  debts  were  due,  and  autho- 
rized a  sale  of  estates  to  pay  them,  and 
the  remaindermen  were  afterwards 
allowed  to  shew  that  some  of  the  debts 
were  fictitious,  being  got  up  by  the  tenant 
for  life  of  the  estates  ; 

Chapman  v.  Brmm,  8  Bro.  P.O.'269 ; 
s.  c.  8  Burrow  1626  (n)  (K.B. 
1765), 
where  a  private  Act  of  Parliament  recited 
that  one  was  tenant  for  life  of  certain 
estates,  and  it  was  nevertheless  held  that 
he  was  tenant  in  tail. 


Digitized  by 


Google 


Vot,  43.] 


mOHAKLMAR  1878  TO  MICHAELMAS  1874. 


497 


B,  On  the  defendfmt's  part  to  shew  thftt 
the  private  Acts  did  a£Pect  the  equitable 
rights  in  the  lands  ; 

BvJlock  V,  Fladgate,  1  Ves.  &  B.  471 

(1813), 
where  a  private  Act  of  Parliament  vesting 
estates  in  trustees  was  held  to  have  the 
effect  of  taking  a  legal  estate  out  of  trus< 
tees  of  a  prior  settlement ; 

T/ie  Edinburgh  Railway  Company  v. 

WcmchopeyS  01.  &  F.  710  (House  of 

Lords,  1842), 
where  it  was  held  that  a  partj  interested 
Jn  tlie  subject  matter  of  a  private  Act  of 
Parliament  will  have  his  rights  affected 
by  its  provisions,  though  it  may  have  been 
introduced  and  passed  without  notice  duly 
given  to  him ; 

Earl  of  Shrewsbury  v.  Hope  Scott,  6 

Com.  B.  Bep.  N.S.  1 ;  s.  c.  29  Law 

J.  Rep.  (N.S.)  C.P.  34  (1859), 
the  case  in  which  it  was  decided  that  the 
restriction  on  alienation  of  the  Shrewsbury 
estates  was  not  abolished  l^  the  Acts  re< 
moving  the  disabilities  of  Boman  Catho- 
lics ;  waA.  in  which  it  was  also  held  that 
after  a  private  Act  of  Parliament  had 
been  in  force  for  a  long  time  it  was  not 
open  to  any  parties  to  attempt  to  shew 
that  the  proper  parties  did  not  coacnr  in 
it  at  the  time  of  its  passing. 

C.  On  the  defendant's  part  as  to 
whether  an  infimt  could  file  a  bill  in 
equity  under  the  circumstances  here  ex- 
isting, to  recover  land  under  a  legal  title ; 

Crovother  v.  CrowOier  (uhi  rupra), 
where  it  was  held  that  the  rule  that  an 
in£uit  can  file  an  ejectment  bill  did  not 
apply  where  the  in&nt  had  never  been  in 
possession  personally,  or  by  his  guardian 
or  an  agent,  and  the  estate  had  been  held 
by  a  titie  adverse  to  the  in&nt ; 

Boberdeau  v.  Bous,  1  Atk.  543  (Lord 
Hardwicke,  1738), 
where  the  Lord  Chancellor's  judgment 
contained  conflicting  dicta,  but  the  de- 
cision was  sustainable  on  the  ground  that 
it  was  a  partition  suit ; 

Bloomfield  v.  Eyre,  8  Beav.  250 ;  s.  o. 

14  Law  J.  Rep.  (v.s.)  Chano.  261 

(1845), 

where  it  is  stated  that  an  infant  may  file 

a    bill  against  one  who    enters  on  his 

estates  during  his  minority  ; 

Morgan  v.  Morgan,  1  Atk,  488  (1737), 
5kw  Swuxa,  43.— CiUMC. 


where  it  was  held  that  where  any  person 
enters  upon  an  infant's  estate  the  Court 
will  treat  him  as  guardian,  and  decree  an 
account  against  him ; 

Gary  v.  Bertie,  2  Vem.  333  (1696), 
where  the  doctrine  is  stated  that  an  infant 
may  file  a  bUl  against  a  stranger  who 
enters  and  receives  the  rents  of  his  estates ; 

Thomae  v.  Thomas,  2  Ir.  Eq.  109 
(1839), 
where  it  appeared  that  an  infant  filing  a 
bill  for  a  receiver  of  personal  estate,  asked 
leave  to  bring  an  ejectment  for  real  estate, 
and  sought  to  resio^n  the  defendant  from 
setting  up  a  legal  estate  outstanding  in  a 
mortg^roe. 

D.  On  the  defendant's  part  to  shew 
that  the  plaintiffs  could  not  recover  the 
land  on  a  legal  title,  when  the  bill  alleged 
an  equitable  one; 

Lord  Bamley  v.  The  London,  Chat- 

ham  and  Bmer  Batlway  Company, 

I  De  Got,  J.  &  S.  204 ;  s.  c.  33 

Law  J.Rep.  (n.s.)  Chanc.  9  (1862), 

where  it  appeared  on  the  hearing  that  the 

plaintiff  was  not  entitled  to  tiie  relief 

prayed,  on  the  ground  of  contract  stated 

in  ue  bill,  but  that  he  was  entitled  to  it 

on  general  law,  and  the  Court  refused  to 

grant  the  relief,  but  gave  him  leave  to 

amend  the  bill ; 

Wheeler  v.  Hmie,  Willes  208  (1740), 
where  one  tenant  in  common  having  a 
right  to  an  action  for  an  account  agamst 
another  under  the  statute  4  &  5  Anne,  c. 
16,  brought  an  action  against  him  as  his 
bailifi^  without  setting  out  that  he  was 
tenant  in  common  with  him  ;  and  it  was 
held  that  he  must  be  nonsuited  in  such  an 
action. 

Tee  Mastgb  of  the  Rolls  held  upon  the 
construction  of  the  two  subsidiary  Acts  of 
Parliament  that  the  beneficial  interest  in 
the  lands  comprised  in  them  devolved  as  if 
they  had  not  been  passed,  and  that  the 
plaintifis  were  consequently  entitled  in 
equity  to  such  of  the  specified  lands  as 
were  comprised  in  them.  He  also  held 
that  on  the  proper  construction  of  the  first 
of  the  two  Acts  the  lands  which  the  pri- 
vate properW  of  the  Earl  of  Shrewsbury 
at  the  time  aid  not  pass  by  it  at  all,  so  that 
the  legal  estate  in  them  was  vested  in  the 
plaintiffs.  The  plaintiffs,  however,  were 
38 
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entitled  to  the  relief  prayed  in  respect  of 
these  lands  also,  for  a  bill  in  eqnity  might 
be  filed  by  an  infant  to  recover  land  nnder 
a  legal  title.  That  was  established  by 
many  early  cases,  and  though  there  was 
a  recent  decision  to  the  contrary,  Orow- 
tJier  y.  Orotother  (ubi  Bupra),  the  earlier 
authorities  were  not  cited  in  that  case, 
and  it  was  in  fact  an  erroneous  decision. 
The  law  was  laid  down  correctly  by 
Wyllie  T.  Ellice,  6  Hare  505  (1848),  and 
the  authorities  cited  in  Boddy  y.  Lefevre, 
1  Hare  602  (».)  (1842). 

The  plaintiff  were  therefore  entitled  to 
the  decree  they  asked  for. 


SolidtoTS — Messrs.  Carrie  &  WiUisma,  for  plun- 
tiffa ;  Messrs.  Parkin  and  Fagden,  for  defondants 
and  the  tmstee. 


[IN  THE  FULL  COUBT  OF  AFFEAL.] 
Sblbobns,  L.C. 


PBS8C0TT  V.  BABKBR. 


James,  L.J. 
Mellish,  L.J. 
1874 
Feb.  19. 

WtU—Oonstntetion—WtOs  Act  (1  Vict, 
e.  26),  I.  26 — Devise  of  Lands — Leate- 
Iwlds — Contrary  Intention — Strict  Settle- 
ment. 

The  object  of  the  26th  section  of  tlie 
Wills  Act  (1  Viet.  e.  26)  was  to  dbrogaie 
a  •merely  technical  rule  tending  in  many 
cases  to  defeat  the  intention  of  a  testator 
using  langitage  in  a  natural  sense,  and 
not  to  establish  instead  of  that  another 
technical  rule,  which  in  particular  cases 
might  have  a  like  effect  in  a  contrary  direc- 
tion. The  section  merely  shifts  the  onus 
prohandi  in  aeeordance  with  the  natu- 
ral prima  facie  use  of  language,  and  throxos 
it  on  those  who  dmy  that  in  a  wiU  the 
word  "lands"  is  m^ant  to  indude  cus- 
tomary copyhold  and  leasehold  estates. 

The  effect  of  limitations  in  strict  settle- 
m.ent  upon  such  question  of  construction 
considered. 

George  Barker,  by  hia  will  dated  the 
gist  of  Jannaij,  1861,  devised  his  mi^i* 


Bion-honse  at  Stanlake,  Berks,  to  his 
wife  for  life,  and  subject  thereto,  he  gave 
and  devised  the  same  and  all  other  his 
messuages,  lands  and  hereditaments  ia 
the  county  of  Berks,  and  also  all  his 
lands  and  hereditaments  in  the  parish  of 
Padbury  or  elsewhere  in  the  county  of 
Backs,  and  all  his  messuages,  lands  and 
hereditaments  in  the  county  of  Middle- 
sex, and  all  other  lands  and  heredita* 
ments,  if  any,  wheresorer  situated  and 
being  in  England,  belonging  to  him  at 
his  death,  to  the  use  of  his  eldest  son, 
George  William  Barker,  for  life,  with  re- 
mainder to  his  first  and  other  sons  sno- 
cessively  and  daughters  in  strict  settle- 
ment, the  issue  to  be  bom  in  the  lifetime 
of  the  testator  taking  only  life  estates, 
with  remainder  to  his  second  son,  Al&ed 
Gresley  Barker,  for  his  life,  with  like  re- 
mainders to  his  first  and  other  sons  suo> 
oessively  and  daughters  in  strict  settle, 
ment,  with  remainder  to  the  testator's 
daughter,  Emma  Blanche  Barker,  for  her 
life,  with  similar  remainders  in  stoict  8ei>- 
tlement,  with  remainder  to  the  testator's 
son,  Charles  Henry  Barker,  for  his  life, 
with  similar  remainders  over,  and  with 
ultimate  remainder  to  the  use  of  the  tes- 
tator's own  right  heirs  for  ever. 

The  will  contained  a  power  enabling 
tenants  for  life  to  limit  jointures  in 
&vour  of  their  respective  wives  and 
husbands,  to  be  secured  by  a  term  of 
years,  and  a  jproviso  that  if  any  person 
entitled  to  the  possession  of  the  pre- 
mises as  tenant  tor  life  or  tenant  in  tail 
male  or  in  tail,  should  be  under  the  age 
of  twenty- one  years,  the  trustees  shomd 
enter  into  the  possession  or  receipt  of  the 
rents  and  profits  thereof  and  after  pay. 
ing  the  expenses  and  applying  a  suffi. 
oient  sura  for  maintenance,  should  invest 
and  accumulate  the  surplus  and  the  re- 
sulting income  thereof  during  the  mino- 
ri^  of  such  tenant  for  life  or  tenant  in 
tail  male  or  in  tail  by  purchase,  and 
stand  possessed  of  the  accumulated  fund 
upon  trust,  if  such  tenant  for  life  or 
tenant  in  tail  male  or  in  tail  by  purchase 
should  attain  the  age  of  twenty-one 
years,  or  die  under  that  age,  leaving  issue 
entitied  or  inheritable  under  the  wUl,  to 

i>ay  or  transfer  the  same  to  such  tenant 
;;>r  lif^  or  tenant  jn  t^  i^le  gr  in  tail, 
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his  or  her  exeontors  or  administrators. 
Bat  if  snch  tenant  for  life  or  tenant  in 
tail  male  or  in  tail  by  purchase  should  die 
mider  the  age  of  twenty^one  years,  with- 
out leaving  issue  entitled  or  inheritable 
under  tho  will,  then  upon  trust  to  lay 
out  the  accumulated  fond  in  the  purchase 
of  lands,  tenements  and  hereditaments  of 
freehold  tenure  for  an  estate  in  fee  sim- 
ple, to  be  settled  and  assured  to  the  like 
usee  as  were  thereby  declared  concerning 
tho  hereditaments  thereinbefore  devised 
in  strict  settlement. 

The  will  contained  the  usual  power  of 
sale  and  exchange-,  vrith  a  direction  to 
invest  the  proceeds  of  any  sale  in  the 
purchase  of  other  manors,  lands  or  he- 
reditaments in  England  or  Wales  for  an 
estate  of  inheritance  in  fee  simple,  or  of 
lands  of  a  leasehold  or  copyhold  or  cos- 
tomaiy  tenure  convenient  to  be  held 
therewith,  or  with  any  hereditaments  for 
the  time  being  subject  to  the  existing 
Uses  or  trusts  of  the  will ;  such  of  the 
mauOTS,  &e.,  so  to  be  purchased  or  taken 
in  exchange  as  should  be  freehold  of 
inheritance,  to  bo  settled  to  the  same 
uses,  ftc.,  as  the  hereditaments  sold  or 
exchanged  away  would,  if  the  same 
had  not  been  sold  or  exchanged  away, 
have  stood  settled  to  and  such  of  the 
aaid  manors,  &c.,  so  to  be  purchased 
or  taken  in  exchange  as  shonld  be 
of  leasehold,  copyhold  or  cnstomaiy 
tenure,  to  be  settled  upon  and  for 
such  trusts,  intents  and  purposes,  and 
with,  under  and  snbject  to  such  powers, 
provisoes  and  declarations  as  should  or 
might  correspond  with  and  be  similar 
to  the  uses,  ^.,  upon,  for,  under  and 
subject  to  which  the  hereditaments  sold 
or  exchanged  away  would,  if  not  so  sold 
or  exchange  away,  have  stood  settled 
and  assured,  or  as  near  thereto  as  the 
different  tenure  and  quality  of  the  pre- 
mises and  the  rules  of  law  and  equity 
would  admit;  but  so  that  if  any  of  the 
lands  purchased  or  taken  in  exchange 
should  be  held  by  a  lease  for  years,  the 
same  should  not  vest  absolutely  in  any  per- 
flon  thereby  made  tenant  in  tail  male  or 
in  tail  by  purchase,  who  should  not  attain 
ihe  age  01  twenty-one  years ;  but  on  his 
or  her  death  under  that  age  should  go, 
Revolve  and  remain  in  the  same  manner 


as  if  they  had  been  freeholds  of  inheri- 
tance, and  had  been  settled  accordingly. 

The  testator  also  bequeathed  his  pic* 
tores,  prints,  books,  plate,  glass,  china, 
ornamental  and  other  clocks,  articles  of 
hnen,  household  goods,  furniture  and 
effects  whatever,  which  at  his  decease 
should  be  in  or  about  his  said  mansion 
house  at  Stanlake,  to  the  trustees,  in 
trust  to  permit  the  same  to  go  along 
with,  and  be  used  and  enjoyed,  so  fkr  as 
the  rules  of  law  and  equity  would  permit, 
by  the  person  or  persons  who  should  for 
the  time  being  be  in  possession  or  enti- 
tled to  the  receipt  of  the  rents  and  pro- 
fits of  the  said  mansion  house,  yet  so  that 
the  same  should  not  vest  absolutely  in 
any  person  thereby  made  tenant  in  tail 
male  or  in  tale  by  purchase,  unless  such 
person  shonld  attam  the  age  of  twenty- 
one  years,  but  on  the  decease  of  any 
such  person  should  go,  devolve  and  re- 
main m  the  same  manner  as  if  they  had 
been  freehold  of  inheritance,  and  had 
been  included  in  the  devise  in  strict  set- 
tlement. And  he  gave  and  bequeathed  all 
the  money,  securities  for  money,  goods, 
chattels  and  personal  estate,  of  or  to 
which  he  was  or  at  his  death  shonld  be 
entitled,  either  at  law  or  in  equity,  or 
of  which  he  had  or  at  his  death  should 
have  power  to  dispose  by  will,  to 
his  trustees,  upon  trust,  at  their  dis- 
cretion, either  to  permit  the  same  or  any 
part  thereof  to  remain  in  its  actual  state 
of  investment,  so  long  as  they  should 
think  fit,  or  to  convert  the  same  into 
mone^,  and  to  invest  such  money  as 
therem  mentioned,  and,  subject  to  the 
payment  of  an  annuity  and  to  a  trust 
for  accumulating  1,500{.  a  year  for  twenty 
years  after  his  decease,  to  stand  pos- 
sessed thereof,  and  of  the  accumulated 
fond,  upon  such  trusts  as  shonld  corre- 
»>ond  with  and  be  similar  to  the  uses, 
&o.,  thereinbefore  declared  concerning 
the  hereditaments  devised  in  strict  set* 
tlement,  so  nevertheless  that  the  said 
residuary  estate,  accumulations  and  pre- 
mises should  not  vest  absolutely  in  any 
tenant  in  tail  male  or  in  tail  by  purchase, 
nnless  such  person  should  attain  the  ago 
of  twenty-one  years,  but  on  the  decease 
of  any  such  person  should  go,  devolve 
and  reuudn  in  the  same  manner  as  if  they 
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bad  been  freeholds  of  inheritance,  and 
had  been  included  in  the  devise  in  strict 
settlement. 

The  testator  died  on  the  16th  of  No- 
vember, 1868,  seised  of  considerable  free- 
hold estates,  and  also  possessed  of  lease- 
holds for  years  at  Paddington,  in  the 
coanty  of  Middlesex. 

G«orge  William  Barker,  the  eldest  son 
cf  the  testator,  died  in  1869,  a  bachelor. 

Alfred  GreslOT  Baiker,  the  second  son, 
had  three  children,  two  of  whom  were 
bom  in  the  lifetime  of  the  testator,  and 
one  after  his  death. 

Under  these  oircnmstanoes  the  ques- 
tion arose  whether  the  leaseholds  at 
Paddington  passed  under  the  residuary 
bequest  or  were  included  in  the  devise  of 
messuages,  lands  and  hereditaments  by 
virtue  of  the  26th  section  of  the  Wills 
Act  (1  Vict.  0.  26),  and  a  Special  Case, 
in  which  the  trustees  were  plainti&,  was 
stated  for  the  opinion  of  the  Court.  If  it 
were  held  that  the  leaseholds  passed 
under  the  devise  of  messuages,  lands  and 
hereditaments,  the  effect  would  be  that 
they  would  belong  absolutely  to  the  first 
tenant  in  tail,  whether  he  attained  the 
age  of  twenty-one  or  not ;  but  if  other- 
wise, they  would  have  to  be  dealt  with 
under  the  residuary  bequest  of  per- 
sonalty. 

Yice-ChancelloF  Malins  held  that  the 
leaseholds  passed  under  the  residuary  be- 
quest, and  not  under  the  devise  of  land, 
and  from  this  decision  Alfred  Greeley 
Barker,  and  his  two  children  bom  in  the 
testator's  lifetime,  appealed. 

Mr.  Briitoioe  and  Mr.  Cutt,  for  the  ap- 
pellants.—The  Wills  Act  (1  Vict.  0.  26), 
B.  26,  enacts  that  "a  devise  of  the  land 
of  the  testator  or  of  the  land  of  the  tes- 
tator in  any  place,  or  in  the  occupation 
of  any  person,  mentioned  in  his  will  or 
otherwise  described  in  a  general  manner, 
and  any  other  general  devise  which 
would  describe  a  customary  copyhold  or 
leasehold  estate  if  the  testator  had  no 
freehold  estate  which  could  be  described 
by  it,  shall  be  construed  to  include  the 
customary  copyhold  and  leasehold  estates 
of  the  testator,  or  his  customary  copy- 
hold and  leasehold  estates  or  any  of 
them  to  which  such  description  shall  ex- 
tend, as  the  case  may  be,  as  well  as  froe- 


hold  estates,  unless  a  oontrsiy  intention 
shall  appear  by  the  will."  No  such  con- 
trary intention  appears  by  the  will  in 
this  case,  which  is  governed  by 

WUson  V.  Bdm,  11  Beav.  287 ;  s.  c. 

17  Law  J.  Rep.  (k.s.)  Chanc.  459 ; 
s.  0.  5  Exch.  B«p.  752 ;  s.  o.  20 
Law   J.   Bep.  (n.8.)    Exch.    78  ; 

18  Q.B.  Bep.  474 ;  21  Law  J.  Bep. 
(N.8.)  Q.B.  385;  14  Beav.  817; 
8. 0. 16  ib.  116  (reversing  11  Beav. 
237); 

Beeves  v.  Baker,  18  Beav.  872 ;  s.  c. 
23  Law  J.  Bep.  (n.b.)  Chanc.  599. 
They  also  referred  to 

Stone  V.  Qreming,  13  Sim.  890. 
Mr.  Cotton  and  Mr.  Tucker,   who  ap- 
peared for  the  child  of  A.  G.  Barker, 
bom  after  the  death  of  the  testator,  were 
not  called  upon. 

Mr.  Whitehead  and  Mr.  Bryee  appeared 
for  the  trustees. 

Thb  Lobd  Chancellob.  —  We  are  of 
opinion  that  the  Vice- Chancellor's  judg- 
ment and  decision  in  this  case  are  clearly 
right. 

The  argument  of  the  appellants  is 
founded  on  the  26th  section  of  the  Wills 
Act,  but,  as  we  understand  it,  the  object 
of  that  section  was  to  abrogate  a  merely 
technical  rule  tending  in  pany  cases  to 
defeat  the  intention  of  testators  using 
language  in  a  natural  sense,  and  not  to 
establish,  instead  of  that,  another  tech- 
nical rule  which  in  particular  cases  might 
have  a  like  effect  in  the  oontraiy  dii«o- 
tion.  The  intention  is  to  be  regarded, 
and  reaXSj  all  which  that  section  does 
that  is  material  for  the  present  purpose 
is,  in  conformity  with  the  natural  prima 
facie  use  of  language,  to  alter  the  onv* 
probandi,  and  to  throw  it  on  persons  who 
deny  that  in  a  will  "lands  "  was  meant 
to  include  leasehold  estates  in  land.  To 
that  extent,  of  course,  the  statute  ope- 
rates in  the  appellants'  favour,  because 
the  word  "  lands  "  being  found  in  the 
part  of  the  will  under  which  the  appel- 
lants clum,  the  effect  of  the  statute  is  to 
throw  the  ornu  prabandi  on  the  other 
side,  that  in  those  parts  of  the  will  the 
word  "  lands  "  does  not  include  the  lease- 
holds in  question.  But  when  that  onus 
proboHdi   is  thrown  on  the  other  side, 
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all  tiMt  th^  Bave  to  do  ig  to  shew  to  the 
Court  from  the  whole  will  safiSoient 
grounds  to  satisfy  a  reasonable  man  that 
uie  testator  did  not  intend  by  the  word 
"  lands  "  to  pass  the  leasehold  estate.  So 
the  role  is  stated  by  the  Conrt  of  Queen's 
Bench  in  the  case  of  Wihon  v.  Eden  (ubi 
supra),  that  in  acting  under  that  section 
the  Court  is  not  to  look  to  any  teohni- 
oalitieB,  but  to  collect  the  intention  from 
the  whole  will — a  sound  nuudm  in  all  cases. 
I  was  reminded  by  the  nature  of  the  argu- 
ment of  a  somewhat  parallel,  although 
oonrerse,  case,  and  not  depending  on  the 
statute.  The  case  is  Goard  y.  Holdemets 
(1),  where  a  testator  gave  "all  his  es- 
tate, effects  and  property  whatsoever  and 
wheresoever  which  he  was  or  might  be 
possessed  of  or  entitled  to  upon  trust  for 
his  children,"  plainly  throwing  on  the 
heir-at-law  the  onus  probandi  to  shew  that 
the  real  estate  did  not  pass  by  that.  But 
that  onus  probandi  in  the  case  of  Ooard 
V.  Holdemess  (ubi  supra)  was  held  to  be 
satisfied,  not  of  course  by  the  same  de- 
tail of  proofs  as  we  have  here,  for  the 
indications  of  one  will  are  not  indications 
of  another  will,  but  by  a  process  similar 
in  principle  to  that  which  the  Yice-Chan- 
eellor  has  applied,  and  which  we  apply, 
to  the  present  will,  that  is,  by  looking  at 
every  part  of  the  following  devise  and 
seeing  whether  you  would  or  would  not 
by  applying  it,  as  prima  facie  it  ought  to 
have  been  applied,  to  real  estates,  be  de- 
feating and  departing  from  the  intention 
manifestly  indicated  by  the  expressions 
which  occur  from  tame  to  time  in  the 
clauses  which  related  to  that  devise.  The 
Master  of  the  Bolls,  in  that  case,  as  to 
the  principle  on  which  he  investigated  it, 
which  I  think  is  equally  applicable  here, 
said  this — "  I  am  of  opinion  that  the  har- 
den of  proof  is  thrown  upon  the  heir-at-law 
to  shew  that  these  words  are,  according 
to  the  settled  rules  of  construction,  to  be 
eut  down  so  as  to  include  personal  estate 
only.  But  throwing  that  burden  upon 
the  heir-at-law,  I  think  the  rest  of  the 
will  does  justify  the  conclusion  that  per- 
sonal estate  alone  passes.  The  view  I 
take  of   this  case  is    this :    that   these 


(1)  20  Beav.  147j  t.  c.  24'L«w  J.  Rep.  (n.8.) 
CbancSM. 


words  are  to  be  construed  with  due  re> 
gard  to  the  general  scope  and  object  of 
the  testator,  and  that  for  this  purpose 
the  whole  will  must  be  looked  at  toge- 
ther." So  looking  at  the  present  wul, 
the  first  thing  which  occurs  is  the  ihct 
which,  and  which  alone  is  common  to 
the  present  case  and  Wilson  v.  Eden  (ubi 
supra),  that  here  the  gift  in  which  the 
appellants'  counsel  se^  to  include  the 
leasehold  estates  is  a  gift  to  uses  in 
strict  settlement,  which  in  their  entirety 
and  integrity  cannot  be  applied  to  lease* 
hold  estates,  but  must  more  or  less  tail, 
that  is,  £ul  from  the  time  at  which  the 
first  tenant  in  tail  is  reached.  There 
they  must  stop  by  the  irresistible  ope- 
ration of  law  as  to  the  leasehold  estates, 
while  they  would  go  on  as  to  the  free« 
holds.  The  whole  intention,  theiefore^ 
apparently  indicated  by  such  a  settle* 
ment,  is  capable  of  taking  efiect  as  to  the 
freehold  estates,  but  is  not  ct^ble  of 
taking  efiect  as  to  the  leasehold  estates. 
Lord  Langdale  appears  to  have  thought 
in  Wilson  t.  Eden  (ubi  supra)  that  that 
alone  was  a  sufficient  ground  for  holding 
that  the  intention  could  not  be  to  include 
leasehold  estates,  and  Mr.  Cust  appears 
to  have  felt  that  there  was  considerable 
force  in  Lord  Langdale's  view,  for  he 
speaks  of  the  Judge  as  having  overcome 
that  difficulty,  which  was  like  swallow- 
ing a  camel,  to  which  all  the  other  diffi- 
onlties  in  this  will  are  in  comparison  bat 
as  gnats. 

1  think  Lord  Langdale,  who  was  an 
eminent  Judge,  had  at  least  such  reason 
for  his  opinion  as  this — that  a  construc- 
tion which  cannot  take  efiect  equdly  as  to 
all  the  subjects  of  the  gift  when  they  are 
blended  together,  is  probably  and  prima 
facie  one  which  had  not  presented  itself 
as  involving  those  differences  as  to  tho 
different  subjects  of  the  gift  to  the  mind 
of  the  testator ;  but  the  Courts  of  law, 
and  eventually  this  Court  in  Wilson  v. 
Eden  (w&t  supra),  came  to  the  condnsion 
that  that  standing  alone  was  not  suffi- 
cient, and  the  argument  now  seems  to 
be  that.,  because  it  is  not  sufficient  stand- 
ing alone,  it  is  to  hare  no  weight  at  all, 
even  if  it  be  not  a  weight  in  the  contrary 
direction,  when  accompanied  by  various 
other  indicationB  in  the  context  of  the 
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will  whicb  stipporii  that  which  might 
prima  facie  perhaps  have  been  inferred 
(if  anything  was  to  be  inferred)  from, 
that  kind  of  disposition  standing  alone. 
I  am  not  very  mnoh  snrprised  tiiat  the 
Courts  of  law  should  have  come  to  that 
conclofiion.  It  is  not  at  all  necessary  for  me 
either  to  affirm  or  to  express  any  opinion 
of  my  own  independently  of  that  autho- 
rity, by  which  nndoabtedly  we  are  bound. 
I  am  not  very  much  surprised,  because 
one  knows  tlmt  in  other  cases  not  de- 
pending upon  statute,  such  as  Forth  v. 
Ohapman  (2),  Courts  of  law  had  become 
acnstomed  to  very  violent  divorces,  upon 
the  construction  of  the  same  words,  of 
different  kinds  of  property  which  appa- 
rently the  testators  had  intended  to  go 
together.  But^  admitting  that  that  ia 
not  by  itself  a  sufficient  ground,  and 
would  not  by  itself  sufficiently  discharge 
the  burthen  of  proof  here  lying  upon 
the  respondenta,  what  is  the  present 
will? 

Now,  the  first  thing  that  strikes  us  in 
the  present  will,  and  which  is  entirely 
different  from  anything  in  Wilson  v.  Edm 
(vbi  supra),  is  this — that  whereas  in 
Wilsoii  V.  Eden  (yibi  swpra)  there  was  a 
gift  of  land  in  strict  settlement  to  one 
set  of  persons,  and  another  gift  of  the 
testator  s  residuary  personal  estate  abso- 
lutely to  another  person,  a  single  indi- 
vidual, the  Court  had  to  determine  which 
of  two  conflicting  interests  was  to  pre- 
vail with  respect  to  the  leasehold  es- 
tates. Here  we  have,  on  the  whole  will, 
the  most  perfect  evidence  of  intention  on 
the  part  of  the  testator  to  keep  his  whole 
estate,  personal  as  well  as  reu,  together, 
and  msJto  the  whole,  by  the  most  effectual 
legal  means  which  he  could  employ,  the 
subject  of  one  strict  settlement  in  &,vour 
of  one  designated  succession  of  persons, 
to  take  beneficially  one  part  as  well  as 
lihe  rest,  aa  far  as  possibly  could  be  done 
consistently  with  the  nues  of  law  and 
equity.  When  we  follow  that  scheme  in 
detail  we  find,  as  it  appears  to  me,  almost 
at  every  step  where  we  could  possibly 
look  for  spe<nal  indications  of  purpose, 
indications  of  a  purpose  inconsistent 
with  the  separation  and  divorce  of  the 

(3)  1  P.  WmB.  668. 


leaseholds  from  the  freeholds,  which 
would  be  the  practical  result  of  the  suc- 
cess of  the  appellants'  arguments.  In  the 
present  case  there  is  a  clause  the  force 
and  effect  of  which  I  had  not  myself  dis- 
tinctly perceived  until  our  attention  was 
drawn  to  it  in  reading  the  judgment  of 
the  Yice-Chancellor,  which  would  be  en- 
tirely and  absolutely  defeated  if  the  argu- 
ment for  the  appellants  were  to  prevaiL 
It  is  this :  that  as  often  as  any  person  who 
under  the  previous  words  was  designa- 
ted as  tenant  for  life  or  tenant  in  tail 
by  purchase,  should  be  under  the  age  of 
twenty-one  years,  the  testator's  trustees 
should  enter  into  the  possession  or  the 
receipt  of  the  rents,  issues  and  profits  of 
the  same  premises,  evidently  all  and  every 
part  of  them,  and  receive  and  invest  and 
accumulate,  subject  to  maintenance  and 
proper  charges,  the  whole  of  those  rents 
dunng  the  minority  of  the  tenant  for 
life  or  tenant  in  tail  by  purchase,  and  if 
that  person  attained  twenty-one,  then 
pay  over  to  him  the  accumtdated  rents, 
and  if  he  died  under  twenty-one,  then 
to  invest  those  accumulated  rents  in  the 
purchase  of  freehold  land,  to  be  settled  to 
the  same  uses.  It  is,  as  far  I  can  see, 
difficult,  if  not  quite  impossible,  to  recon- 
cile  the  operation  of  that  clause  with  the 
argument^  which,  as  soon  as  ever  a  tenant 
in  tail  comes  into  esse,  vests  in  him  abso* 
Intely  the  whole  of  the  leaseholds,  there 
being  in  this  part  of  the  will  no  provi- 
sion whatever  to  prevent  leewehoids,  if 
they  pass  by  the  words,  &om  vesting  ab> 
solntely  in  the  first  tenant  in  tail  at  the 
moment  of  his  birth  or  at  the  moment 
of  the  testator's  death,  as  the  case  might 
be.  That  is  the  first  indication,  and  I 
think  it  a  venr  strong  one.  The  second  ia 
in  that  part  ofthe  will  where  a  power  of  sale 
is  given  applicable  to  the  whole  property ; 
and  that  which  results  from  the  exercise  of 
that  power  of  sale  is  to  be  invested  "in  the 
purchase  of  other  lands  or  hereditaments 
in  England  or  Wales  for  an  estate  or 
estates  of  inheritance  in  fee  simple,  or  of 
lands  of  a  leasehold  or  copyhold  or  custom, 
aiy  tenure  convenient  to  be  held  there- 
with," the  first  place  in  which  leaseholds 
are  expressly  mentioned  in  the  will,  unless 
somewhere  as  a  security  on  which  mone^ 
might  be  lent,  which  is  not 
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The  testator  there  aathorises  an  invest- 
ment  (not  npon  uny  leaseholds,  bat  lease- 
holds conyenient  to  be  held  with  the 
settled  estates)  of  money  that  might 
hare  arisen  from  a  sale  of  part  of  the 
settled  estates,  and  he  goes  on  to  distin- 
gnisb  what  is  to  be  done  in  the  case  in 
which  freeholds  are  purchased  and  in 
the  case  in  which  leaseholds,  copyholds 
or  onstomary  estates  are  purchased.  If 
fireeholds  of  inheritance  are  bought  they 
are  to  be  settled  to  the  same  uses  as  those 
to  which  the  hereditaments,  by  the  sale 
or  exchange  of  which  the  purchaser 
nu>ney  should  have  arisen,  proTiously 
stood  settled ;  the  word  "  hereditaments  " 
alone  being  used  as  signifying  the  sub- 

ett  matter  of  the  sale,  but  which  might 
anything  that  was  part  of  the  settled 
estates,  and  "  heredittunents "  being  a 
word  ^riiich,  after  the  statute,  as  I  oon- 
oeive,  as  well  as  before,  means  heritable 
property.  If  the  thing  purchased  is 
neehold  of  inheritance,  it  is  to  be  settled 
to  the  same  uses,  but  if  that  which  is 
purchased  shall  be  of  leasehold,  copy- 
hold or  customary  tenure,  then  it  is 
to  be  settled  as  foUows.  [His  Lordship 
read  the  clause  providing  that  leaseholds 
shonld  be  settled  to  smiilar  uses  with 
those  declared  of  the  freehold  estates, 
and  should  not  vest  in  a  tenant  for  life 
or  in  tail  dying  under  twenty-one.]  Now 
let  ns  just  consider  the  efiTect  of  that.  If 
leaseholds  were  sold  under  that  power 
the  proceeds  of  such  sale  could  not  bo 
invested  in  other  leaseholds  to  be  settled 
on  the  same  trusts  as  the  leaseholds 
which  had  been  sold  but  upon  different 
tmsts,  which  would  prevent  a  tenant  in 
tail  bypnrohase  from  taking  absolutely 
if  he  died  under  twenty-one.  There  is 
an  equally  oarefnl  provision  to  prevent 
the  heir-looms  in  the  mansion-house  from 
vesting  absolutely  in  a  tenant  in  tail 
dying  under  twenty-one.  I  agree,  how- 
ever, that  there  the  reference  is  to  the 
trusts  of  the  mansion-house,  and  not  of 
the  other  property,  so  that  the  argument 
has  not  in  all  points  the  same  cogency. 

Then  lastly,  we  come  to  the  bequest  of 
the  general  personal  estate,  words  which 
most  dearly  include  the  leaseholds  if  they 
did  not  pass  before,  and  the  whole  of  that 
penooal  estate  is  to  be  converted.   .An 


annuity  is  to  be  paid  out  of  it  to  tihe 
tenant  for  life,  and  1,500{.  a  year  is  to  be 
accumulated  for  twenty  years,  and  sub* 
ject  to  these  directions  the  whole  residuary 
personal  estate  is  to  be  held  upon  trusts 
corresponding  with  the  uses  of  the  estates 
devised  in  strict  settlement.  To  my  mind 
there  is  in  every  one  of  those  clauses  a 
distinct,  and  in  the  whole  of  them  a  cumu- 
lative indication  of  intention,  that  lease* 
holds  should  not  pass  by  the  specific  devise 
in  the  settlement,  but  should  pass  by  the 
ultimate  gift  of  the  personal  estate. 
Therefore  I  am  of  opinion  that  the  Yioe- 
Chancellor's  decree  must  be  affirmed  with 
costs. 
Thi  Lobds  Justices  concurred. 


Solidtois  —  Hmsts.  Bovker,  Feake  te  Biid,  for 
all  parties. 


WILSON  V.  THE  NOBTHAHF- 
TON  AND  BANBUBT  nmC* 
TION  BAILWAT  OOUPANT. 


[IN  THE  FULL  CJOUBT  OP  APPEAL.] 

Selbobnb,L.C. 

Jaubs,  L.  J. 

Mbllish,  L.  J. 

1874. 

Feb.  19. 

Specific  Petformcmce—Ooniraet  to  htUd 
a  Bailway  Station — Damages. 

A  contract  entered  into  by  a  raihoau 
company  viith  a  landowner  to  huHd  a  rait- 
way  station  at  a  particular  spot,  nothing 
being  said  as  to  the  user  of  the  station,  or 
the  degree  of  convenience  and  accommoda. 
tion  to  be  afforded  by  it,  is  too  va,gtie  and 
indefinite  to  be  enforced  by  decree  for  spe- 
cific performance ;  but  t)ie  Court  wiU  give 
damages  for  the  breach  of  such  contract, 
and  in  assessing  those  damages  wUl  give 
the  landowner  the  benefit  of  all  such  pre- 
sumptions as,  according  to  the  rules  of  law, 
are  made  against  iorong  doers. 

The  bill  was  filed  for  specific  perform- 
ance of  an  agreement  entered  into  in 
June,  1868,  between  the  promoters  of  the 
Northampton  uid  fianbury  Junction 
Bailway    Company   and    the    plaintiff 
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whereby  it  was  agreed  amongst  other 
things  that  in  consideration  of  the  plain* 
tifif  withdrawing  all  opposition  to  their 
bill  then  before  parliament,  the  companj 
would  at  their  own  cost,  "in  a  good, 
Bubstantial  and  workmanlike  manner, 
erect,  fit  up  and  oonstmct  a  station,  to  be 
made  on  Nos.  24,  25  and  26,  parish  of 
Wappenham,  or  some  part  or  parts  there- 
of." 

In  parsoance  of  this  agreement  the 
plaintiff  withdrew  his  opposition  to  the  biU, 
which  received  the  royal  assent  in  the  ses- 
sion of  Parliament  1863  (26  d;  27  Yiot. 
0.  ooxx.) 

In  oonstmcting  their  works  the  com- 
pany found  that  it  would  be  more  conye- 
nient  to  build  the  station  at  a  place  about 
two  miles  distant  &om  the  spot  agreed 
npon,  and  negotiations  were  entered  into 
with  the  plaintiff  to  induce  him  to  ac- 
quiesce in  the  alteration.  The  parties, 
however,  could  not  come  to  terms,  and 
the  company  conmienced  building  their 
station  at  the  newly  selected  spot,  de- 
clining to  build  one  at  the  place  agreed 
npon. 

In  answer  to  the  bill  for  specific  per- 
formance, the  company  admitted  that 
ihey  were  bound  by  the  agreement,  bat 
declined  to  carry  it  out.  They  submit- 
ted that  the  Court  would  not  decree 
specific  performance  of  an  agreement  to 
erect  a  building,  and  insisted  npon  the 
greater  convenience  to  the  public  of  the 
station  now  in  course  of  erection. 

Bacon,  Y.C.,  expressed  a  strong  opinion 
that  the  Court  had  jurisdiction  to  decree 
specific  performance  of  an  agreement  to 
erect  a  building,  but  being  of  opinion 
that  justice  could  be  better  done  by  direct- 
ing an  enquiry  as  to  damages  under  21 
&  22  Vict.  c.  27,  directed  accordingly. 

The  plaintiff  appealed. 

Mr.  Eddia  and  Ifr.  D.  Jones,  for  the 
plaintiff,  cont^ided  that  he  was  entitled 
to  specific  performance,  and  the  Court 
having  jurisdiction  to  decree  it,  would  do 
so,  umess  there  were  insuperable  difficul- 
ties in  the  way,  which  was  not  the  case. 

They  cited 
Lhyd  T.   The  London,   Ohatham  ^ 
Dover  BaUumy  Oompam,  2  De  Gez, 
J.  Sb  S.,  568 ;  8.  c.  34  Law  J.  Bep. 
(N.a.)  Chanc.  401 ; 


8cmder$on  t.  The  Ooekermouth,  Av.f 

Bailway  Company,  11  Bear.  497 
Storer  v.  The  Great  Weitem  BaUvmy 
Company,  2  You.  &,  C.C.C.  48  ; 
s.  0.  3  Bail.  Cas.  106 ;  s.  o.  12  Law 
J.  Bep.  (n.8.)  Chanc.  65  ; 
Lytton  V.  The  Great  Northern  Bail- 
way  Company,  2  Kay  &  J.  394 ; 
Hood  v.  The  North  Eastern  Bathoajf 
Company,  Law  Bep.  8  £q.  666 ;  6 
Glume.  525. 
Mr,  Kay  and  Mr,  Kekeieieh,  for  the  re> 
spondents,   were    only    called    upon    to 
argue  the  question  of  costs. 

Thb  Lobd  Ghancbllob.  —  The  prin- 
ciple as  to  specific  performance,  which  is 
material  to  be  considered  in  the  present 
case,  is,  that  the  Court  gives  specific 
performance  instead  of  damages  when  it 
can  mora  perfectly  and  in  a  manner 
man  certainly  just  to  all  parties  execute 
an  agreement,  and  not  when  there  is  any 
doubt  or  difficulty  in  doing  that.  An 
agreement  which  is  not  so  specific  in  its 
terms  or  in  its  nature  as  to  make  it  cer- 
tain that  better  justice  will  be  done  by 
attempting  specifically  to  enforce  it  than 
by  leaving  the  parties  to  their  remedy  in 
damages,  is  not  one  which  the  Court  will 
specifically  enfoioo. 

Now  in  this  particular  case  the  only 
words  expressing  with  certedniy  anything^ 
at  all  which  we  have  to  deal  with,  are 
the  words  of  the  engragement  adopted  by 
the  company,  that  they  will,  "at  their 
own  cost,  in  a  g^ood,  substantial  and  work- 
manlike manner,  erect,  set  up  and  con- 
struct a  station,  to  be  made  on  Nos.  24^ 
25  and  26  in  the  parish  of  Wappenham, 
or  some  part  or  parts  titx^nqt."  If  it  had 
been  the  intention  of  the  parties  to  ex- 
clude any  contract  as  to  the  use  of  the 
station  when  erected,  they  could  hardly 
have  adopted  better  words  £ot  that  par- 
pose,  for  every  word  in  the  contract  is 
applicable  to  tixe  making  of  the  station, 
and  not  to  the  using  of  it.  The  words 
are  in  a  good,  substantial  and  workman- 
like manner,  "  erect,  set  up  and  con- 
struct." It  is  suggested  that  that  must 
have  been  with  a  view  to  use,  but  if  so, 
which  is  very  probable,  it  is  not  so  ex. 
pressed,  and  the  Court,  if  it  attempted  to 
impose  anything  like  a  definite  obligation 
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as  to  use,  would  not  be  executing  the 
written  agreement,  but  enlarging  it.  If 
anything  whatever  is  to  be  implied  as  to 
use,  then  in  that  respect  the  agreement  is 
rague  and  indefinite.  It  is  definite  and 
not  vague  only  as  to  erecting,  setting  up 
and  constructing  a  thing  capable  of  being 
erected,  set  up  and  constructed;  and 
with  regard  to  that  thing,  there  is  no 
other  definition  than  that  which  is  in- 
Yolred  in  the  necessary  meaning  of  the 
words  "  a  station."  I  apprehend  that  that 
expression  is  definite  to  this  extent,  that 
it  means  a  stopping-place  on  the  line  of 
railway,  that  is,  a  place  at  which  traffic 
of  some  description  may  be  taken  up  and 
set  down  by  the  carriages  moving  upon 
the  line.  To  that  extent  it  is  definite  and 
not  vague,  bat  the  moment  yon  suggest 
any  considerations  as  to  the  nature  and  the 
degree  of  the  convenience  and  accommo- 
dation intended  by  the  parties,  then  it  is 
wholly  vague  and  wholly  indefinite,  and 
there  are  no  elements  which  would  enable 
the  Court,  adhering  simply  to  the  agree- 
ment and  not  going  beyond  it,  to  deter- 
mine how  those  uncertainties  are  to  be 
reduced  to  certainties.  The  Vice-Chan- 
cellor has  thought  that  under  those  cir- 
cumstances the  case,  t^ioh  I  agree  is  so 
&r  a  strong  case,  the  company  coming  to 
the  Court  and  saying  distinctly,  "We 
admit  ourselves  to  be  bound  by  this 
agreement,  but  we  refuse  to  perform  it," 
is  a  case  in  which  the  Court  cannot  satiis- 
factorily  do  jnstice  by  means  of  a  decree 
for  specifio  performance,  certainly  not 
bettor  jostice  than  might  be  done  at  law; 
but  that  having  now  authority  to  do  what 
a  Court  of  law  could  do,  namely,  to  give 
damages,  it  wiU  be  able  in  that  way  to  do 
the  best  justice  of  which  the  case  is 
capable.  It  has  been  a  matter  of  some 
surprise  to  us  that  the  plaintiff  should 
have  been  dissatisfied  wim  that  conola- 
sioD,  for  if  the  view  which  has  already 
been  expressed  is  correct,  supposing  the 
Conrt  could  have  properly  granted  him 
specific  performance,  it  could  not  have 
Attended  the  express  obligation  of  the 
company,  and  therefore  could  only  have 
given  him  the  vei^  minimum  of  that 
which  is  expressed  in  the  terms  ci-eating 
the  obligation ;  whereas,  in  the  case  of 
damages,  as  it  appears  to  me,  the  plain- 
Nbv  Ssbies,  43. — Chanc 


tiff  will  be  entitled  to  the  benefit  of  such 
presumptions  as  according  to  the  rules  of 
law  are  made  in  Courts  both  of  law  and 
equity  against  persons  who  are  wrong 
doers,  in  the  sense  of  refusing  to  perform 
and  not  performing  their  contracts.  It 
is  an  established  maxim  that  in  assessing 
damages  every  reasonable  presumption 
may  he  made  as  to  the  benefit  which  the 
other  party  might  have  obtained  by  the 
bona  fide  performance  of  the  agreement. 
On  the  same  principle,  no  doubt,  in  the 
celebrated  case  of  the  diamond  (1)  which 
had  disappeared  from  its  setting,  and  was 
not  forthcoming,  a  great  Jndge  (Sir  John 
Pratt^  C.J.)  directed  the  jury  to  pre- 
sume that  the  cavity  had  contained  the 
most  valuable  stone  which  could  possibly 
have  been  put  there.  I  do  not  say  that 
that  analogy  is  to  be  followed  here  to  the 
letter;  the  principle  is  to  be  reasonably 
applied  according  to  the  circumstences 
of  each  case.  So,  applying  it  to  the  cir> 
cnmstances  of  the  present  case,  it  ap- 
pears to  me  that  a  jury  might  with  per- 
fect propriety  take  into  account  the  pro- 
bable benefit  which  the  plaintiff's  estate 
might  have  derived  from  the  existence  of 
a  stopping-place  on  the  line  to  which 
traffic  might  been  been  attracted,  or  which 
might  have  been  convenient  to  the  per- 
sons resident  upon  tbe  estete.  They 
might  take  into  account  the  reasonable 
probability  that  if  the  company  had  bona 
fide  performed  the  agreement,  they  would 
have  made  the  station  in  a  reasonable 
manner,  as  regards  the  mode  of  construc- 
tion and  the  eztont  of  the  accommoda- 
tion; and  they  might  also  take  into 
account  the  reasonable  probabihty  that 
if  the  company  had  maide  the  station, 
they  would  in  their  own  interest  have 
thought  it  worth  while  to  make  reason- 
able use  of  it.  All  those  are  elemente, 
no  doubt  more  or  less  of  an  indefinite 
character,  but  proper  for  the  considera- 
tion of  a  jury  on  the  question  of  damages, 
and  proper  for  the  consideration  of  this 
Conrt  when  it  discharges  the  functions 
of  a  jury. 

It  appears  to  me,  therefore,  that  sub- 
stantial justice  may  in  that  way  be  done 

(1)  Armor!/  v.  Ddamirie,  1  Str.  604 ;   s.  c  1 
Smith's  L.  Cas.  301  (fith  edit). 
ST 
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between  the  parties ;  but  I  do  not  see 
how  it  could  possibly  be  done  by  way  of 
specific  performance. 

Looking,  however,  at  the  attitude  as- 
sumed by  the  defendants,  althongh  we 
cannot  bnt  think  that  the  plaintiff  would 
have  been  better  advised  if  he  had  been 
content  with  the  order  which  he  has 
obtained,  yet  we  think  ourselves  justified 
in  marlong  our  disapprobation  of  the 
oondaot  of  the  defendants  in  refusing  to 
perform  their  agreement  by  declining  to 
give  them  the  costs  of  the  appeal.  The 
appeal  will  therefore  be  dismissed  with- 
oat  costs. 

The  Lobds  Justices  concurred. 


Solicitors — Meenrs.  Johnston,  Farqnhar  &  Leech, 
for  pl&intiff;  Messrs.  Bircham,  Daliymple, 
Brake  &  Co.,  for  defendants. 


COH,  V.C.I 
1874.  > 
1.28,  24  J 


SNELtlNO  V.  THOMAS. 


Bacoh,  V.C. 

1874.. 
Jan. 

Statute  of  Frauds — Suit  for  Specific 
Performance — Agreement  varied  by  Parol 
Stipulation — Restrictive  Covenants. 

O.  T.  agreed  in  vrriting  to  take  an  under- 
lease of  two  of  six  houses,  held  under  one 
lease  stihject  to  existing  tenancies,  the  cove- 
nants to  be  similar  to  those  in  the  original 
lease.  0.  T.  died  before  the  underlease  was 
executed,  but  there  was  some  evidence  to 
shew  that  he  had  seen  and  approved  of  a 
draft  of  the  wnderleate  which  contained  a 
covenant,  not  in  the  original  lease,  against 
carrying  on  the  Iwsiness  of  a  grocer  in 
either  of  the  honsee.  The  tenant  of  one  of 
the  other  four  hotues  had  an  agreement  for  a 
lease  to  contain  the  restrictive  covenant.  On 
bill  filed  against  0.  T.'s  administrator  for 
spec^performatice  of  the  agreement,  and  a 
dedarakon  thai  Q.  T.  had  accepted  the 
underlease  in  the  form  of  the  draft, — ^Held, 
that  the  administrator  could  not  he  com- 
pelled to  accept  an  underlease  containing 
the  restrictive  covenant. 

This  suit  was  instituted  to  obtain  the 
specific  performance  of  an  agreement  to 


take  a  lease,  and  the  defence  was  that  a 
restrictive  covenant  was  introduced  into 
the  lease  whibh  was  not  in  the  agree- 
ment. 

In  January,  1870,  William  Stark  as- 
signed to  Frederick  Snelling  the  re- 
mainder of  a  lease  of  eighty-eight  years, 
less  three  days,  irom  the  24th  of  June, 
1823,  iu  six  bouses  in  the  Old  Kent 
Boad. 

On  the  24th  of  March,  1870,  Snelling 
agreed  to  grant  to  George  Bowman,  a 
ham  and  beef  seller,  a  lease  of  one  of  the 
houses.  No.  737,  for  not  less  than  forty 
years  fixim  the  date  of  the  agreement. 
This  agreement  contained  no  restiiotive 
covenant,  and  under  it  Sowman  entered 
into  possession. 

Snelling  on  the  same  day  entered  into 
a  similar  agreement  with  Garter,  a  grocer, 
as  to  one  other  of  the  honses.  No.  735, 
but  in  the  latter  agreement  was  a  clause 
by  which  Snelling  agreed  not  to  let  any 
of  the  other  six  honses  to  be  used  as  a 
grocer's  or  cheesemonger's  shop. 

By  an  agreement  dated  the  6ih.  of  July, 
1870,  Snelling  agreed  to  sell  his  interest  in 
two  of  the  houses  numbered  737  and  739, 
by  way  of  underlease  to  George  Thomas 
for  1,0002.  The  pnrchase  was  to  be  com- 
pleted on  the  11th  of  Angnst,  and  the 
covenants  in  the  underlease  to  Thomas  to 
be  similar  to  those  in  the  original  lease, 
and  the  purchase  was  to  be  subject  to 
existing  tenancies,  but  nothing  was  said 
in  the  agpreement  about  a  restrictive  cove- 
nant. On  the  11th  of  Augpist,  and  before 
the  underlease  was  executed,  Georee 
Thomas  died  suddenly  intestate.  On  4£e 
3l8t  of  August  letters  of  administration 
were  granted  to  the  defendant,  John 
Thomas. 

An  affidavit  was  filed  by  a  Mr.  Atohley, 
a  clerk  of  SneUing's  solicitors,  stating 
that  George  Thomas  had  called  at  the 
office  on  the  morning  of  the  11th  of  Au- 
gust, had  seen  a  draft  of  the  proposed 
underlease,  and  had  had  his  attention 
particularly  called  to  the  restrictive  clause 
in  it  agEtinst  carrying  on  the  bnsiness  of  a 
grocer  in  either  of  the  houses,  and  had 
made  no  objection  to  such  clause. 

After  the  death  of  George  Thomas 
Snelling  granted  a  lease  of  No.  737  to 
Sowman,  and  the  lease  contained  a  cove- 
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nant  against  carrying  on  the  business  of 
a  grocer  or  cheesemonger. 

In  September,  1870,  and  before  John 
Thomas  knew  of  the  proposed  restrictive 
covenant,  he  pat  np  the  benefit  of  the 
agreement  for  the  lease  of  the  two  honses, 
Nob.  737  and  739,  for  sale  by  auction  and 
a  sale  was  effected. 

In  November,  1870,  a  draft  of  the  pro- 
poeed  underlease  firom  Snelling  to  John 
Thomas  was  sent  to  the  solicitors  of  the 
latter  for  approval.  The  draft  contained 
the  restrictive  covenant,  and  John 
Thomas,  while  willing  to  take  an  under- 
lease in  strict  accordance  with  the  agree* 
ment  of  the  6th  of  July,  declined  to  accept 
one  with  a  restrictive  covenant. 

It  was  in  evidence  that  the  restriction 
wonld  depreciate  the  property  to  the 
amount  of  about  250Z. 

In  May,  1871,  Snelling  filed  his  biU  for 
n)ecifio  performance  of  the  agreement  of 
the  6th  of  July,  1870,  and  prayed  for  a 
declaration  that  Qeorge  Thomas  had  ac- 
cepted the  underlease  in  the  form  of  the 
draft  prepared  before  his  death. 

Mr.  Eddia  and  Mr.  Dedmus  Siurges,  for 
the  plaintiff. — The  evidence  is  clear  that 
Oeoi^  Thomas  adopted  the  agreement 
subject  to  the  restriction.  He  knew  of 
the  agreements  with  Sowman  and  Carter, 
and  took  the  houses  subject  to  existing 
tenancies.  Parol  evidence  is  admissible 
to  explain  the  subject  matter  of  an  agree- 
ment, though  not  to  vary  its  terms — 

Ogilvie  v.  Foljamhe,  3  Mer.  53. 
George  Thomas  had  notice  of  the  re- 
strictive covenanto.    Notice  is  sufficient, 
and  the  fiuit  need  not  appear  upon  the 
contract — 

Smith  T.  Oapron,  7  Ha.  185, 189 ; 

McMurray  v.  Spicer,  37  Law  J.  Rep. 
(n.s.)  Chano.  505  ;  s.  c.  Law  Bep. 
5  Eq.  527. 
Mr.  Kay  and  Mr,  W,  Pearson,  for  the 
defendant. — We  rely  on  the  Statute  of 
Frauds,  which  was  passed    to   prevent 
claims  of  this  nature  being  set  up.     The 
purchaser,   being   a    trustee,  could  not 
accept  the  lease  with  this  onerous  cove- 
nant, when  no  mention  of  the  covenant 
was  made  in  the  agreement.     Usual  cove- 
nants will  not  extend  to  oovenaute  in  le- 
Btnunt  of  trade — 


Van  v.  Cone,  3  Myl.  &  K.  269 ;  s.  c. 
6  Law  J.  Rep.  (n.s.)  Chanc.  208. 
You  cannot  have  an  agreement  speci- 
fically performed  with  a  variation — 
Jordan  v.  SawTeins,  1  Ves,  401 ; 
Nurse  V.  Lord  Seymour,  13  Beav. 

269; 
Sugden's  Vendor  and  P«rcAa«er,  14th 
ed.  165. 
Mr.  Eddis  in  reply. — When  George 
Thomas  contracted  to  purchase  the  house 
he  knew  of  the  arrangement   between 
Snelling  and  Sowman ;  he  must  surely 
then  be  bound  by  that  arrangement — 
Tulk  V.  Moxhay,  2  Ph.  774;  1  Hall 
&  Tw.  105 ;  11  Beav.  671 ;  s.  c. 
18  Law  J.  Rep.  (n.s.)  Chanc.  83 ; 
WUsrni,  V.  Hart,  35  Law  J.  Rep.  (n.s.) 
Chanc.   569;   s.   c.  Law    Rep.  1 
Chanc.  463. 

Bacov,  V.C.  (after  stating  the  facts  of 
the  case,  and  examining  the  evidence, 
which  consisted  mainly  of  the  statement 
of  the  plaintiff  and  the  affidavit  of  Ateh- 
ley,  to  which  he  did  not  attach  much 
importance,  continued  his  judgment  as 
follows) — 

There  is  but  one  fact  material  and  that 
fact  is  this — that  there  is  a  written  agree- 
ment, clear,  distinct  and  estpress  in  its 
terms ;  and  then  the  plaintiff  says,  "  You 
must  add  to  that  agreement  anotiier  stipu- 
lation of  a  character  very  onerous  to  you, 
the  purchaser,  for  my  benefit  and  advan- 
tage, and  I  ask  you  to  add  it,  because  I  say 
that  the  arrangement  was  come  to  between 
us."  A  casemoreclearly  within  the  Statute 
of  Frauds  cannot  be  steted.  Anything 
more  dangerous  than  to  permit  a  legal  or 
eqniteble  right  to  be  esteblished  on  such 
evidence  cannot  be  conceived,  when,  after 
the  sudden  death  of  Thomas,  no  one 
remains  who  can  throw  any  particular 
light  upon  the  subject  of  these  negotia- 
tions between  the  parties.  The  agreement 
shews  on  the  &ce  of  it  that  the  lease  is  to 
contain  the  covenante  contained  in  the 
original  lease,  and  I  must  say  that  in  my 
judgment,  it  was  to  contein  no  other  con- 
ditions. It  naturally  follows  that  if  two 
persons  having  a  derivative  title  under  a 
lease  agree  that  they  shall  retain  it  as 
under  tiie  original  lease,  they  retain  it 
under  the  stipulations  contained  in  that 
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lease,  and  no  others.  As  there  ia  nothing 
to  lead  to  any  other  oonclosion,  in  my 
opinion  it  was  agreed  that  the  lease  should 
contain  those  covenants  and  no  others. 

Then  it  is  said  that  he  takes  it  subject 
to  the  existing  tenancies.  The  words  of 
the  agreement  in  that  respect  I  think  are 
sufficiently  explicit — "On  such  comple- 
tion the  purchaser  shall  have  possession 
of  the  premises,  and  from  that  day  be 
entitled  to  the  rents  and  profits,  subject 
to  the  existing  tenancies.' '  That  is  simply 
a  qualification  of  the  right  which  the 
agreement  proposes  to  transfer  to  the 
purchaser — a  qualification  of  his  interest 
in  the  rents  and  profits,  and  of  the  fact 
that  he  shall  have  possession.  He  shall 
not  receive  the  rents,  or  have  possession 
of  the  premises  otherwise  than  subject  to 
the  existing  tenancies.  The  "  existing 
tenancies"  were  obvious  enough,  and 
about  which  the  purchaser  did  not 
care  a  straw.  He  saw  Carter  in  pos- 
session of  one  of  these  houses,  when 
I  say  "houses,"  I  mean  the  six.  Garter 
was  in  possession  of  one,  and  Sowman  in 
possession  of  another.  What  did  it  con- 
cern the  purchaser  what  the  tenancy  of 
Carter  was  P  and  as  to  Sowman,  he  had 
entered,  and  it  is  certain  that  at  that  time 
there  was  no  binding  agreement  as  to  a 
restrictive  covenant  between  Sowman  and 
the  plaintiff.  In  my  opinion  it  would  be 
a  great  hardship  on  George  Thomas  if  be 
were  alive,  under  these  circumstances,  to 
eay  that  he  was  bound  to  accept  a  lease 
with  these  restrictive  covenants ;  and  it 
would  be  a  much  greater  hardship  and 
directly  against  the  law,  to  say  that  his 
legal  representative,  who  is  bound  to  carry 
out  his  intestate's  contract,  and  who  is 
bound  not  to  add  anything  tothatcontract^ 
nor  to  burthen  the  estate  with  anytbing 
which  the  estate  was  not  burthened  with  in 
the  intestate's  lifetime,  must  accept  such  a 


The  answer  founded  upon  the  Statate  of 
Frauds  seems  to  be  clearly  made  ont,  and 
I  cannot  treat  this  stipulation  about  the 
restrictive  covenants  otherwise  than  as  a 
distinct  and  collateral  agreement,  which 
difTers  entirely  from  the  subject  matter 
and  the  tenor  of  the  writing,  and  which 
would  throw  upon  the  purchaser  a  bur- 
then of  no  inconsiderable  amount,  for  it 


appears  from  the  evidence  tii&l  to  ^ree 
to  be  bound  by  these  covenants  would  be 
to  HimiTiiab  the  valuc  of  the  property  by 
2502.  That  is  not  a  sum  which  is  lightly 
to  be  taken  out  of  this  testator's  estate. 
In  my  opinion,  therefore,  the  evidence 
clearly  estoblishes,  according  to  the  plain- 
tiff's own  shewing,  that  an  agreement  not 
reduced  into  writing  subsisted  between 
him  and  George  Thomas,  and  that  there 
had  been  no  act  of  part  performance,  and 
no  recognition.  The  transaction  of  the 
sale  does  not  in  the  slightest  degree  con- 
firm the  plaintiff's  view,  but  it  is  con- 
sistent with  all  that  the  defendant  now 
says.  He  is,  under  the  agreement,  bound 
to  take  a  lease  with  the  covenants  con- 
tained in  the  original  lease,  and  with  no 
others.  To  snfier  the  plaintiff  now  that 
George  Thomas  is  dead  (and  whether  he 
were  dead  or  alive  it  would  be  the  same) 
to  establish  such  a  case  by  his  own  evi- 
diBuce  alone  would,  in  my  opinion,  be  to 
encounter  that  very  danger  which  the 
Statute  of  Frauds  was  designed  to  pre- 
vent ;  and,  therefore,  I  think  the  plaintiff 
&ils  in  his  demand  to  have  a  specific 
performance  of  any  contract,  other  than 
that  which  the  defendant  expresses  his 
present  readiness  to  execute,  and  which 
he  says  he  has  always  been  ready  to 
execute  whenever  a  proper  document  was 
presented  to  him  for  that  purpose.  The 
bill  must  be  dismissed  with  costs. 


Solicitors — Messrs.  Jenkinson,  Owen  &  Olivers, 
for  plaintiff;  Mesers.  Bridger  &  Oollins,  for  do- 
fenoant. 


'■} 


SHAKD  V.  DU  BUI8S0K. 


Bacon,  V.C, 

1874. 

March  16 

Jurisdicium — Attachment  out  of  Lord 
Mayor's  Court — Garnishee. 

Plaintiffs,  merchants  in  London  and 
Madras,  issued  an  attachment  om<  of  the 
Lord  Mayor's  Court,  to  attach  moneys  in  the 
hands  of  B.  for  a  debt  due  from  V.  of 
Madras.  B.  pleaded  a  prior  aitachmeni 
■by  8.,  a  foreign  creditor,  and  so  the  action 
of  the  plainiiffs  in  the  Lord  Mayor's  Court 
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vas  defeated. .  Plaintiffs  filed  a  bill  cd- 
legmg  that  tJie  prior  attachment  was  not 
for  a  bona  fide  debt,  and  praying  for 
an  account  and  payment  of  their  debt : 
— ^Held,  that  this  Court  had  jurisdiction  to 
decide  the  matter,  and  the  Court  being  of 
opinion  that  no  debt  was  due  to  8.,  directed 
payment  to  the  plaintiffs  of  the  debt  due  to 
them. 

The  plaintiffs,  Messrs.  Shand,  were 
meichanta  carrying  on  bnsiness  in  Lon> 
don,  having  a  branch  house  at  Madras. 

On  the  2nd  of  April,  1868,  Yeerabudra 
Chatty,  a  native  Indian  merchant  residing 
at  Madras,  was  indebted  to  the  plaintiffs* 
London  house  in  a  sum  of  7522.  upon  the 
balance  of  an  accoout  stated.  The  de- 
fendants  James  Da  Boisson  and  John 
Cleverley  were  merchants  carrying  on 
business  in  London,  and  in  Apnl,  1868, 
had  in  their  hands  1,0352.  48.  5d.  belong- 
ing to  Veerabudra  Chetty. 

On  the  2nd  of  April,  1868,  the  plain- 
ia£Gs  issued  an  attachment  out  of  the  Lord 
Mayor's  Coui-t  against  Da  Buisson  &  Co. 
to  attach  the  1,0352. 4s.  6d.  in  their  hands 
as  garnishees. 

On  the  12th  of  June,  1868,  the  gar. 
nishees  pleaded  that  they  were  not  in- 
debted, and  that  a  previous  attachment 
had  been  issued  by  the  defendant  Sarabiah 
Chetty,  a  son  of  Yeerabudra  Chetty,  for 
the  sum  of  1,0352.  4s.  5(2.  (the  exact  sum 
in  their  hands  as  garnishees). 

On  the  17th  of  May,  1868,  Veerabudra 
Chetty  died  at  Madras  utterly  insolvent, 
and  his  property  was  by  an  order  of  the 
Court  vested  in  a  Mr.  Benjamin  Brooks, 
of  Madras,  aa  trustee,  but  he  disclaimed 
all  interest  in  this  Aind.  Sarabiah  Chetty 
alleged  that  this  sum  of  1,0352.  4».  5(2. 
was  due  to  him  firom  his  father  on  account 
of  debta  paid  by  him  for  his  &ther  in 
Madras.  He  also  held  a  biU  of  exchange 
from  his  father  for  this  sum. 

The  plaintiffs  filed  their  bill  for  an  in- 
junction to  restrain  the  payment  of  the 
1,0352.  4».  5(2.  to  Sarabiah  Chetty  under 
his  attachment  on  the  ground  that  his 
father  was  never  truly  indebted  to  him, 
and  for  an  account  of  what  was  due  to 
them  nnder  their  attachment. 

The    1,0352.    48.    Bd.    was    held    b; 
Dn  Boisson  &  Co.  till  the  bill  was  filei' 
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and  then,  after  deducting  their  costs,  they 
paid  the  residue  into  Court  and  were  dis* 
missed  &om  the  suit. 

Mr.  Kay  and  Mr.  Uobinson,  for  the 
plaintiffs. — The  debt  of  the  defendant  did 
not  arise  within  the  City,  and  the  Lord 
Mayor's  Court  cannot  grant  an  attach- 
ment for  a  foreign  debt — 

The  Mayor  and  Aldermen  of  the  City 
of  London  v.  Oox,  86  Law  J.  Bep. 
(n.s.)  £xch.  225 ;  s.  c.  Law  Bep. 
2  £.  &  I.  App.  239 ; 
Bangue  de  Credit  Commercial  v.  De 
Gas,  Law  Rep.  6  C.P.  142. 
The  bill  of  exchange  was  clearly  no 
equitable  assignment — 

Mobey  r.  Oilier,  Law  Bep.  7  Chano. 

695. 

Mr.  Jackson  and  Mr.  BardsweU,  for  the 

defendant. — An  action  cannot  be  brought 

&om  the  legal  side  of  the  Lord  Mayor's 

Court  to  an  equitable  superior  Court. 

Any  instrument  is  an  equitable  assign- 
ment  which  will  give  the  donee  the  pro- 
perty intended  to  be  assigned,  and  that  is 
the  effect  of  this  bill  of  exchaiige. 

Bacon,  Y.C,  said — The  claim  of  the 
plaintiffs  in  this  case  is  rested  upon 
various  grounds  which  have  been  discussed 
at  considerable  length.  In  my  opinion 
the  plaintiffs  have  very  clearly  shewn 
and  proved  that  in  respect  of  the  debt 
which  they  claim  against  Yeerabudra, 
it  was  a  debt  contracted  within  the  juris- 
diction of  the  Lord  Mayor's  Court,  and 
therefore  suable  for  in  the  Lord  Mayor's 
Court.  The  proceedings  by  attachment 
in  the  Lord  Mayor's  Court  on  the  part  of 
the  plaintiffs  were  perfectly  right  as  £sir  aa 
they  went,  and  they  were  intercepted  by 
the  conduct  which  the  defendant  pursued. 
He  said  he  had  a  right  to  attach  the  funds 
in  the  hands  of  the  stakeholder,  and  he 
got  a  judgment.  Then  the  assistance  of 
this  Court  is  invoked  and  the  whole  affair 
is  transferred  to  this  Court.  Mr.  Jackson 
has  argued  that  it  could  only  be  by  a  writ 
of  certiorari  that  the  proceedings  in  the 
Lord  Mayor's  Court  could  be  transferred 
to  this  Court.  I  am  unable  to  adopt  that. 
Either  by  the  consent  of  both  parties,  or 
at  the  instance  of  one  and  in  spite  of  the 
other,  the  question  which  arises  in  the 
Lord  Mayor's  Conrt  is  brought  into  this 
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Court,  and  tiie  fond  is  brought  in  also ; 
and  the  plaintiflTa  desire  to  have  their  right 
adjadicated  npon  by  this  Gonrt,  the  other 
claimant  to  ihe  fond  (Mr.  Brooks),  who 
might  have  been  looked  upon  in  the  light 
of  an  opponent  having  withdrawn.  I 
consider,  therefore,  the  Court'  has  Aill 
jurisdiction  to  decide  between  these  par- 
ties the  questions  raised  upon  this  record, 
and  that  the  Court  can  make  a  decree  now 
as  between  these  parties,  and  relating  to 
the  fund  which  the  Court  has  taken  into 
its  possession,  in  order  that  the  rights  re- 
lating to  it  may  be  determined. 

Consideiing  therefore,  as  I  do,  that  the 
plaintiffs'  rights  are  just  the  same  as  they 
would  have  been  if  they  had  carried  the 
proceedings  in  the  Lord  Mayor's  Court  to 
a  conclusion,  as  they  would  have  done, 
but  for  the  interference  of  the  defendant,  I 
am  bound  now  to  make  a  decree  according 
to  the  prayer  of  the  bill,  if  I  am  satisfied 
that  the  plaintifis  are  entitled. 

Now,  the  evidence  of  the  debt  is  clear 
and  conclusive,  and  has  not  been  called  in 
question  in  the  slightest  degree.  The  sum 
claimed  is  7522.  the  balance  of  an  account. 

Then  it  is  suggested  by  the  defendant 
that  the  plaintiffs  have  no  equity  to  prefer 
his  claim  in  this  Court ;  I  conceive  (if  I 
am  right  in  saying  that  but  for  the  inter- 
ference of  the  defendant  it  is  a  suit  which 
might  have  been  brought  to  a  determina- 
tion in  the  Lord  Mayor's  Court,  and 
could  only  have  been  determined  there  in 
one  way),  that  the  same  right  exists  in 
the  plamtifb  now,  and  that  they  have  in 
this  Court  an  equity  which  entitles  them 
to  a  decision  to  be  pronounced  in  their 
£Eivour, 

Now,  the  defence  of  the  defendant  is, 
that  the  bill  of  exchange  of  which  he  ia 
the  holder,  amounts  to  an  equitable  as- 
signment of  the  debt.  I  do  not  desire  to 
narrow  the  jurisdiction  that  has  been 
handed  down  to  this  Court  by  which  an 
equitable  assignment  may  be  dealt  with 
in  this  Court,  but  it  ia  entirely  new  to  me 
to  hear  that  a  bill  of  exchange  in  an  or- 
dinary mercantile  transaction  in  the  shape 
in  which  this  appears,  can  amount  to  an 
equitable  assignment  of  the  debt.  The 
note  might  have  been  endorsed  to  any  in- 
dividual or  it  might  have  been  endorsed 
to  any  number  cu  people  who  might  have 


endorsed  it  in  succession.  A  mercantile 
instrument  it  is,  in  its  origin,  and  in  ihat 
shape  it  remains  and  has  no  other  validity 
or  effect.  To  call  it  an  assignment  of  a 
debt  would  be  to  call  it  not  by  its  right 
name. 

The  other  ground  upon  which  the 
defendant  insists  upon  lus  right  to  it^  is 
that  he  advanced  money  of  his  own  for 
the  payment  of  the  debts  of  his  Mher,  and 
that  upon  a  contract  then  entered  into  he 
was  entitled  to  the  monqr,  and  that  the 
bill  of  exchange  is  only  evidence  of  that 
contract.  Now  that  must  rest  upon  evi- 
dence, and  if  I  look  at  the  evidence  I 
cannot  say  that  it  seems  in  the  slightest 
degree  satisfactonr.  [His  Honour  then 
examined  the  evidence,  and  having  stated 
that  he  could  not  adopt  it  as  proving 
that  the  defendant  ever  had  paid  any 
debts  for  his  father,  concluded  ms  judg- 
ment as  follows.] 

Now,  under  those  circumstances  the 
case  becomes  an  exceedingly  simple  one. 
The  plaintiff  were  entitled  to  have  judg- 
ment in  the  Lord  Mayor's  Court,  they 
have  been  prevented  from  having  that  by 
the  interference  of  the  defendant.  The 
defendant  has  prevented  them  proceeding 
to  judgment  by  an  allegation  which  found 
&vour  in  the  Lord  Mayor's  Court,  and 
obtained  judgment  in  the  Lord  Mayor's 
Court,  which  judgment  is  utterly  void 
and  forms  no  obstacle  to  the  plaintiffs* 
claim.  The  plaintifis'  evidence  is  dear 
that  there  was  a  debt  contracted  within 
the  jurisdiction,  and  they  ask  that  this 
debt  may  be  satisfied  out  of  the  money 
brought  into  Court,  and  I  do  not  entertain 
the  slightest  doubt  that  they  are  entailed 
to  it.  What  is  to  be  done  with  the  sur- 
plus if  there  should  be  any  surplus,  which 
seems  to  be  doubtful,  I  have  not  now  to 
decide.  The  plaintiffs  only  ask  for  the 
payment  of  7521.  and  the  costs  of  the  suit. 
To  that  they  are  entitled.  When  that 
is  paid,  if  the  defendant  has  any  claim  to 
it,  he  may  have  his  claim  satisfied,  bat 
until  that  is  done,  neither  he  nor  anybody 
else  can  have  it. 

Solicitors — ^He^srs.  Simpson  &  Cullingford,  for 
plaintifis ;  Messn.  Hillyer,  FenTrick  &;  Stibbard, 
for  defendant. 


Digitized  by 


Google 


MICHAELMAS  1873  to  MICHAELMAS  1874 


} 


THOMAS  V.  HOWEIX. 


Vol.  43.] 

MlLINB,  V.C. 

1874. 
March  23. 

WUl — Construction — "Presuming  and 
believing" — Conditional  Gift — Reasons  for 
Oift — Gift  founded  on  Belief  of  certain 
Facts — Mistake. 

A  testator  having  by  his  wiU  given  4,0002. 
to  certain  cJiariiable  institutions,  made  a 
codicil  as  follows:  "PresunUng  a)id  be- 
lieving thai  the  rental  of  my  estate  will 
produce  16,000Z.  a  year,  I  give  those  insti- 
tutions 4,000Z.  mare."  The  income  of  the 
testator's  estate,  however,  was  at  his  death 
much  less  than  16,0002.  a  year: — Held,  that 
the  testator's  reason  for  the  gift  of  the  second 
■4,0002.  being  the  supposed  increase  of  his 
property,  and  the  fact  of  such  increase  being 
incorrect,  the  gift  of  this  4,0002.  failed. 

Oifts  founded  on  reasons  applicable  on  the 
one  hand  to  the  legatee,  and  on  the  other  to 
the  testator's  property,  distinguislied. 

The  Attomey.Qeneral  v.  Lloyd  (3  Atk. 
551)  chsened  upon, 

I 

Farther  conBideration. 

Thomas  Howell,  hy  his  will,  dated  the 
21st  of  April,  1870,  uler  naming  hia  exe- 
cotors  and  bequeathing  varioos  legacies, 
made  the  following  cha^table  bequest — 

"I  also  give  to  each  of  twenty  charitable 
institutions,  one  of  which  institutions  shall 
be  theBoyal  National  Lifeboat  Institution, 
and  the  other  nineteen  institutions  shall 
be  such  as  my  trustees  or  trustee  shall 
select,  the  sum  of  2002." 

And  the  testator  directed  his  legacies 
to  charitable  institutions  to  be  paid  out 
of  such  part  of  his  estate  as  should  be 
legally  applicable  for  such  purposes. 

The  testator  made  two  codicils,  by  the 
first  bequeathing  numerous  legacies,  and 
tiie  second  being  in  the  following  terms — 

"  Presuming  and  believing  that  the 
rental  of  my  estate  will  produce  from 
16,0002.  to  18,0002.,  I  desire  the  four 
executors  who  are  named  at  the  top  of 
my  will  will  appropriate  4,0002.  more  to 
the  established  institutions  of  the  country, 
making  it  together  8,0002." 

The  testator  died  in  February,  1872, 
possessed  of  little  real  estate  but  con- 
siderable general  personal  estate;  the 
income  of  l^is  whole  estate,  however,  fell 
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&r  short  of  the  sum  of  16,0002.  refened 
to  in  his  second  codicil,  and  the  amount 
of  his  personal  estate  applicable  to  the 
payment  of  the  charitable  legacies  was 
very  inconsiderable. 

The  question,  therefore,  was  whether 
under  the  circumstances  the  4,0002.  given 
by  the  second  codicil  was  payable. 

Mr.  Glasse  and  Mr.  Ford  North,  for  the 
plaintiff,  a  residuary  legatee. — The  income 
of  the  testator's  estate  having  turned  out 
to  be  less  than  16,0002.,  the  gift  made  by 
the  second  codicil  fiuls.  The  gifl  is,  in 
&ct,  conditional  and  dependent  on  a  con- 
tingency  which  has  fiuled. 

Mr.  Cotton  and  Mr,  Davey,  for  other 
residuary  legatees. 

Mr.  J.  Pearson,  Mr.  Wood,  Mr.  W,  F, 
Robinson,  Mr.  Humphry  and  Mr.  Vaughan 
Hawkins,  for  various  institutions  claim- 
'ing  under  the  charitable  bequests. — 
The  gift  is  not  conditional.  It  is  merely 
the  expression  of  the  testator's  belief  of  a 
certain  condition  of  things.  The  autho- 
rities draw  a  distinction  between  a  gift 
founded  on  certain  foots  stated  by  the 
testator,  but  as  to  which  he  is  mistaken — 
in  which  case  the  gift  fails — and  a  gift, 
as  here,  founded  merely  upon  his  notion 
or  belief  of  a  certain  state  of  things,  in 
which  case  the  gift  remains — 

CampbeU  v.  French,  3  Yes.  321 ; 
The  Attorney-General  v.  Lloyd,  3  Atk. 

561; 
Gordon  v.  Gordon,  1  Mer.  141 ; 
In  the  Goods  of  Martin,  36  Law  J. 
Rep.  (N.8.)  Prob.  &  M.  116;  s.  o. 
Law  Rep.  1  Prob,  &  Div.  380 ; 
In  the  Goods  of  Bobson,  35  Law  J. 
Rep.  (n.S.)  Prob.  &  M.  54 ;  s.  o. 
Law  Rep.  1  Prob.  &  Div.  88  ; 
1  Jarman  on  Wills,  3rd  ed.  170, 171 ; 
1  Williams  on  Executors,  5th  ed.  151, 
167. 
Mr. Hemming,  for  the  Attomey.Qeneral, 
cited 

Johnstone  v.  Tlie  Earl  of  Harrowby, 
6  Jnr.  N.S.  153. 

Malins,  V.C,  said  it  was  clear  that 
the  will,  ieova  the  manner  in  which  it  was 
framed,  especially  from  its  direction  that 
the  charitable  legacies  should  be  paid  out 
of  the  pure  personal  estate,  had  been  pre- 
pared by  a  skilled  person.    The  second 
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codicil  was,  however,  reiy  inartificial  in 
its  terms.  The  testator,  evidently  con. 
templating  that  his  estate  was  worth -a 
certain  amount,  and  that  he  had  not  been 
saffioiently  generous  towards  the  chari- 
ties  mentioned  in  his  bill ;  and  believing 
that  his  estate  was  large  enough  to  enable 
him  to  make  a  further  provision  for  them, 
gave  the  additional  4,0002.  mentioned  in 
his  second  codicil.  By  the  words  "es> 
tablished  institutions"  there  used  he 
should,  for  the  purposes  of  his  decision, 
assume  that  the  testator  meant  the  cha> 
ritable  institutions  mentioned  in  hfs  will. 
Accordingly  he  said  by  this  codicil,  "I 
give  these  institutions  4,000^  more." 
Why  did  he  do  this?  Because  he  be> 
lieved  his  estate  to  be  worth  16,0002.  a 
year  at  least  He  was  of  opinion  that 
the  case  did  not  fall  within  the  authori- 
ties which  had  been  cited,  because  it  was 
plain  that  where  a  testator,  in  giving  a 
legacy,  stated  a  reason  for  giving  it  ap- 
plicable to  the  legatee  only,  the  legacy 
took  effect,  although  the  reason  fail^. 
Thus  if  a  testator  made  a  gift  to  A.  "  be- 
cause  he  is  at  the  University"  the  gift 
took  effect,  even  though  A.  was  not  at 
the  University.  But  the  case  was  dif* 
ferent  where  a  gift  was  founded  on  the 
testator's  belief  of  a  certain  state  of 
things  applicable  to  his  property.  Here 
the  testator  made  this  additional  gift  of 
4,0002.  because  he  believed  himself  to  be 
worth  at  least  16,0002.  a  year.  If  his 
estate  turned  out  not  to  be  worth  16,0002. 
a  year,  could  it  be  said  that  he  neverthe- 
less intended  that  his  previous  gift  should 
be  doubled  P  The  Court  mast  decide  ac- 
cording to  the  testator's  intention.  What, 
then,  did  he  mean  P  He  evidently  meant, 
"  I  believe  I  am  rich  enough  to  double  my 
legacies,  and  I  therefore  do  so."  He  was, 
therefore,  of  opinion  that  the  testator  in- 
tended to  give  a  reason  for  making  this 
additional  gift,  and  that  as  the  fact  which 
supplied  the  motive  for  the  gift  had  turned 
out  incorrect,  the  legacy  failed.  The  au- 
thorities which  had  been  cited  had  very 
little  application  to  this  case.  Campbell 
V.  French  (ubi  tvpra),  if  anything,  sup- 
ported his  view.  The  Attomey-Omeral  v. 
lAoyd  (»W  tupra)  was  a  very  peculiar 
case,  and  with  all  the  reverence  which 
the  decisions  of  Lord  Hardwieke  inspired 


he  was  not  sore  that  if  a  similar  case 
were  to  come  before  bim  he  should  not 
decide  the  other  way.  At  all  events,  in 
the  present  case  the  testator  had  stated 
a  reason  for  the  gift,  namely,  the  supposed 
increase  of  his  property.  That  increase 
being,  in  fact,  untrue,  the  additional  lega- 
cies failed  altogether. 


Solidton — Messrs.  Bower  jc  Cotton,  for  plaintiff; 
Messrs.  Merriman  &  Pike,  for  defendant ; 
Messrs.  Whittington  &  Son ;  Messrs.  Farrer, 
Ouyry  &  Co.;  Messrs.  Baren  &  S^adley; 
Messrs.  Cookson,  Wainwright  &  Pennington ; 
Messrs.  Whitakers  &  Woolbert;  Mr.  H.  T. 
Boodle;  Messrs.  Norris,  Aliens  &  Carter,  for 
the  Tarious  iustitutioos. 


Malins,  V.C." 
April  24      [  ^  spubstowe's  chabitt. 
May  1. 

Praclice — Lands  Glauses  Act,  1845  (8^9 
Vict.  c.  18),  s.  78 — Payment  out  to  Charity 
Trustees. 

Purchase  money  paid  into  Court  by  a 
railway  company  for  charily  lands  taken 
by  them  woa  ordered  to  be  paid  out  to  the 
trustees  of  the  charity  as  persons  absolutely 
entitled  under  section  78  of  the  Lands 
Glauses  Act. 

This  was  a  petition  by  the  trustees  of 
a  charity  under  section  78  of  the  Lands 
Clauses  Act  for  the  payment  out  to  them 
of  a  fund  in  Court  representing  purchase 
money  paid  in  by  the  Great  Eastern  Bail- 
way  Company  under  section  69,  in  re> 
spect  of  lands  taken  by  them  belonging 
to  the  charity. 

Mr.  Chute,  forthepetitioner(on  April  24), 
asked  for  payment  out  accordingly,  where- 
upon 

Malins,  Y.C.,  expressed  a  doubt  as 
to  whether  the  Court  could  order  pay. 
ment  out  to  the  trustees  of  the  chaii^, 
and  directed  the  petition  to  stand  over  to 
ascertain  whether  there  was  any  aotho- 
rity  for  such  an  order. 

Mr.  Chute  (on  May  1)  cited  in  sappoirt 
of  the  petition — 

Ex  parte  The  Trustees  of  IHd  8t.  OOes's 
Charity,  17  W.R.  758. 


Digitized  by 


Google 


Vol.  43.] 


MICHAELMAS  1873  to  MIOHAELMAS  1874. 


&1S 


Mr.  Jason  Smith,  fop  the  company,  said 
it  seemed  donbtful  whether  the  trustees 
were  persons  absolutely  entitled  within 
the  meaning  of  the  78th  section — 

In  re  Beaston's  Estate,  41  Law  J. 
Rep.  (n.s.)  Chanc.  832 ;  s.  c.  Law 
Bep.  13  Eq.  564. 

Malinb,  V.C— That  is  a  different  case. 
There  the  trustees  were  trustees  for 
sale.  I  think,  Mr.  Chute,  yon  may  take 
the  order  (1). 

(1)  la  Se  Faveriham  Charitiet,  10  W.R  291, 
Wood,  V.C,  reqaired  the  congent  of  the  Charity 
Commusionen)  to  the  payment  out  to  the  trustees. 


Solicitors — Messrs.  C.  B.  Bandall  &  Son,  for  the 
petitionen;  Mr.  Shaw,  for  the  company. 


[IH  THE  FULL  COUKT  OP  APPEAL.] 

Selbobne,  L.C. ' 
Jai(£s,  L. J. 

Hellish,  L.J.  }•       babnes  v.  addt. 
1874. 
Feb.  12. 

Contirudive  Trustee — Breach  of  Trust — 
SolieUor,  EesponsSnlity  of — Parties  made 
Defendants  for  Payw/ent  of  Costs. 

Although  the  reponsibUUy  of  trustees  may 
be  extended  in  equity  to  persons  wlio  are  not 
properly  trustees,  if  they  are  found  either 
■making  themselves  trustees  de  son  tort,  or 
actively  participating  in  any  fraudment 
conduct  of  the  trustee,  to  the  injury  of  the 
cestui  que  trust,  yet  strangers  are  not  to  he 
made  constructive  trustees,  merely  because 
they  act  as  agents  of  trustees  in  transactions 
urithin  their  legal  power,  even  though  such 
transactions  may  be  such  as  the  Court  would 
not  approve  of. 

A  solicitor  acting  for  the  sole  survivor 
of  three  trustees,  prepared,  by  his  direc' 
Hon,  a  deed  appointing  the  husband  of 
the  cestui  que  trust  sole  trustee  in  his 
place,  and  another  solicitor,  acting  for  the 
cestui  que  trust  and  her  husband,  perused 
and  approved  of  Oie  draft.     The  deed  was 

Krw  Skbuw,  43.— Cewc. 


executed,  and  tTie  trust  fund  transferred  to 
the  husband  as  new  trustee,  and  by  him  sold 
out  and  never  replaced.  There  being  no 
ground  for  imputing  to  either  of  the  soli- 
citors  knowledge  or  suspicion  of  any  tm- 
proper  design  in  the  transaetim, —  Held, 
affirming  the  decision  of  WiCKBNS,  V.C, 
that  neither  of  them  was  liahle  for  the  lost 
occasiotied  by  the  breach  of  trust. 

The  Court  disapproves  of  the  practice  of 
making  solicitors  or  others,  who  are  properly 
witnesses,  and  who  are  not  chargeable  with 
any  part  of  the  relief  prayed,  parties  to  suits 
with  a  view  of  charging  them  with  costs 
ahne. 

William  Addy  by  his  will,  dated  in  No- 
vember, 1885,  appointed  his  nephew,  John 
WUliam  Addy,  and  two  other  persons, 
executors  and  trustees,  and  devised  and 
bequeathed  to  them  all  his  real  and  per> 
sonal  estate  upon  trust  for  conversion, 
and  subject  to  an  annuity  of  100!.  to  his 
widow,  upon  trust  for  his  four  children 
equally ;  the  shares  of  his  daughters,  Ann 
(who  afterwards  became  the  wife  of  H. 
N.  Barnes),  and  Susan  (who  afterwards 
married  J.  W.  Addy),  to  be  for  their 
separate  use,  without  power  of  anticipa- 
tion, during  their  respective  lives,  with 
remainder  to  their  children  respectively. 

The  testator  died  shortly  after  the  exe* 
cution  of  the  will,  which  was  proved  by 
J.  W.  Add^  and  one  of  the  other  executors, 
the  remaining  executor  having  renounced 
probate. 

Subsequently  iamily  differences  arose 
between  the  parties  with  regard  to  the 
respective  shares  of  Mrs.  Barnes  and  Mrs. 
Addy  in  the  trust  funds,  and  in  1852  a 
bill  was  filed  against  Addy,  charging  him 
with  breaches  of  trust,  and  seeking  to 
have  him  removed  &om  the  trusteeship, 
and  a  new  trustee  appointed  in  his  place. 

In  February,  1857,  J.  W.  Addy  became 
by  survivorship  the  sole  trustee  of  the 
testator's  will,  and  shortly  afterwards  a 
meeting  took  place  between  the  parties 
interested  in  the  estate  and  the  suit  was 
compromised,  and  an  arrangement  was 
come  to  to  the  effect  that  Addy  should  re- 
tire  from  the  trust,  so  &r  as  related  to 
the  share  of  Mrs.  Barnes  and  her  children 
in  the  fund,  and  that  H.  N.  Barnes 
should  be  appointed  sole  trustee  of  that 
3U 
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share,  and  J.  W.  Addy  should  remain  sole 
trustee  of  his  wife's  share. 

Accordinglj,  in  March,  1857,  two  deeds 
were  prepared  and  executed,  by  one  of 
which  Addy,  in  pursuance  of  a  power  con- 
fined in  the  will,  which,  however,  did 
90t  authorise  any  alteration  in  the  original 
number  of  trustees,  retired  trom  the  ^nst, 
so  far  as  related  to  the  share  of  Mrs. 
Bai-nes  and  her  children,  and  appointed 
Barnes  sole  trustee  of  the  fond  in  his 
stead.  The  other  was  a  deed  of  indemnity 
from  Barnes  to  Addy.  On  the  Slst  of 
March  Addy  sold  651.  7s.  lOd.  Consols, 
part  of  2,1402.  5«.  6d,,  the  share  of  Mrs. 
Barnes  and  her  children  in  the  trust  fund, 
jEbr  th6  purpose  of  paying  her  share  of  the 
costs  of  the  suit,  and  transferred  the 
residue,  amounting  to  2,074!.  17<.  8d. 
Consols,  into  the  sole  name  of  H.  N. 
Barnes.  On  the  next  day  Barnes  sold 
put  the  stock  so  transferred,  and  it  was 
lost  to  the  trust. 

The  bill  in  the  present  suit  was  filed  by 
the  children  of  Mrs.  Barnes  against  John 
William  Addy,  and  a^lnst  Mr.  W.  W.  Dnf- 
field,  the  solicitor  who  prepared  the  deed 
of  appointment,  and  W.  R.  Preston,  the 
solicitor  who  acted  on  behalf  of  Mr.  and 
Mrs.  Barnes,  praying  for  a  declaration 
that  the  appointment  of  Barnes  as  sole 
trustee  of  the  will  was  a  breach  of  duty 
and  trust  on  the  part  of  Addy,  and  a 
fraud  on  the  power,  and  that  it  might,  if 
necessary,  be  declared  void  and  set  aside ; 
that  the  transfer  into  the  name  of  Barnes 
&s  such  sole  trustee  was  not  only  a  breach 
of  trust  and  duty  on  the  part  of  Addy,  but 
also  a  fraud  on  the  part  of  all  the  defend- 
ants,  and  that  they  were  bound  to  make 
grood  the  same,  and  all  dividends  thereon, 
which  had  been  lost  by  reason  of  such 
breach  of  trust  and  transfer.  The  bill  also 
prayed  for  costs  against  aH  the  defendants. 

The  part  taken  by  Mr.  Daffield  and 
Mr.  Preston  respectively  in  the  matter 
appeared  to  be  as  follows — After  the  agree- 
ment for  the  compromise  of  the  first  suit 
had  been  entered  into,  Addy  called  upon 
Mr.  Dnffield,  who  acted  as  his  solicitor, 
and  told  him  he  had  made  up  his  mind  to 
retire  from  the  trust  in  favour  of  Barnes. 
Mr.  Dn£Seld  endeavoured  to  dissuade  him 
from  this,  and  pointed  out  the  danger  of 
allowing  the  trust  fund  to  be  in  the  power 


of  a  sole  trustee.  Addy,  however,  said  he 
was  determined  to  take  the  risk,  and  gave 
Mr.  Duffield  positive  instructions  to  pre- 
phre  the  necessary  deeds.  Duffield  there- 
fore prepared  the  drafts  of  an  appoint- 
ment of  Barnes  as  a  new  trustee  of  the 
will,  so  far  as  regarded  the  share  of  Mrs. 
Barnes  and  her  children,  and  a  deed  of 
indemnity  to  be  executed  by  Barnes,  and 
sent  them  to  a  Mr.  Parker,  who  had 
formerly  been  the  solicitor  to  the  trustees 
of  the  will,  for  approval,  on  behalf  of  Mrs. 
Barnes  and  her  children.  Mr.  Parker, 
however,  declined  to  be  concerned  in  the 
business,  and  Duffield  refused  to  proceed 
farther  in  the  matter  unless  the  drafts 
were  perused  and  approved  by  some  soli- 
citor on  behalf  of  Mrs.  Barnes  and  her 
children.  Mr.  Preston  was  then  applied 
to  to  act  on  behalf  of  Mr.  and  Mrs. 
Barnes ;  and  having  received  from  Duffield 
the  draJEts,  with  a  copy  of  the  testator's 
will,  he  wrote  to  Mrs.  Barnes,  pointing 
out  to  her  the  danger  of  allowing  her 
husband  to  have  the  sole  control  of  the 
trust  fund,  and  suggesting  that  some 
other  person  should  be  associated  with 
him  in  the  trust.  In  reply  to  this  Mrs. 
Barnes  wrote,  saying  she  was  fully  aware 
of  the  proposed  arrangement,  which  it 
was  her  wish  and  desire  should  be  carried 
out.  Upon  receiving  this  letter,  Mr. 
Preston  consented  to  peruse  the  draft 
deeds  on  behalf  of  Mr.  and  Mrs.  Barnes, 
and  after  being  approved  of,  the  deeds 
were  engrossed,  and  were  executed  by 
Mr.  and  Mrs.  Barnes  at  the  office  of  Mr. 
Preston. 

J.  W.  Addy  died  during  the  progress 
of  the  suit,  which  was  revived  against  his 
widow  and  administratrix. 

At  the  hearing  of  the  cause  before 
Vice-Chancellor  Wickens,  his  Honour 
made  a  decree  declaring  the  estate  of 
Addy  liable  to  replace  the  fond  which 
had  been  lost,  and  giving  oonseqnentiiJ 
relief,  bat  dismissed  the  bill  with  costs, 
as  against  Duffield  and  Preston. 

The  plaintiffs  appealed  firom  this  decree, 
so  far  as  it  dismissed  the  bill  against 
Messrs.  Duffield  and  Preston. 

Mr.  Qreene  and  Jlfr.  BUton,  for  the  ap- 

Jellants. — ^The  defendants  Dnffield  and 
rcston  having  contributed  to  the  breach 
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of  tmst  are  liable  to  make  good  the 
loss— 

Lee  y.  Sarikey,  Law  Rep.  15  Eq. 
204, 
At  all  events,  they  are  liable  to  pay 
ihe  costs ;  and  it  is  no  excuse  to  say  they 
only  obeyed  their  instmctions — 
Bennei  v.  Vade,  2  Atk.  324; 
FyJer  v.  Fyler,  8  Beav.  560; 
Bowleg  V.  Stewart,  1  Soh,  &  Lef.  209, 
227. 
See  also 
Baker  v.  Loader,  42   Law  J,  Rep. 
(n.8.)  Chano.  113;  s.  o.  Law  Bep. 
16  ilq.  49, 
and  the  cases  ther&  cited. 

Mr.  Lmdley  and  Mr.  Begg  appeared 
for  Mr.  Dnffield,  and 

Mr.  W.  Pearson,  for  Mr.  Preston,  but 
were  not  called  upon. 

Mr.  B,  B.  Sogers,  for  Addy's  adminis- 
tratrix. 

Thb  Lobd  Chanokllob. — It  is  import- 
ant to  maintain  the  doctrine  of  trusts  as 
established  in  this  Court,  and  equally  im- 
portant not  to  strain  tiiat  doctrine  by 
nnreasonable  construction  beyond  its  due 
and  proper  limits.  There  would  be  no 
surer  mode  of  undermining  the  sound 
doctrines  of  equity  than  by  making  un- 
reasonable and  inequitable  applications  of 
them.  In  this  case  we  have  to  deal  with 
certain  persons  who  are  trustees,  and 
with  other  persons  who  a^re  not  trustees. 
That  is  a  distinction  to  be  borne  in  mind 
throughout  the  case.  Those  who  create 
a  tmst  clothe  a  trustee  with  a  legal  power 
and  control  over  the  tmst  property,  im- 
TKMing  on  him  a  correspondmg  responsi- 
bility. That  responsibility  may,  no  doubt, 
be  extended  in  equity  to  others  who  are 
not  properly  trustees,  if  they  are  found 
either  making  themselves  trustees  de  son 
tort,  or  actively  participating  in  any  Sma- 
dolent  conduct  of  the  trustee,  to  the  injury 
of  the  eestm  que  trust.  But,  on  the  other 
hand,  strangers  are  not  to  be  made  con- 
structive trustees  merely  because  they  act 
as  the  agents  of  trustees  in  transactions 
within  their  legal  powers,  even  transac- 
tions of  which  a  Court  of  Equity  may  dis- 
approve, unless  those  agents  receive  and 
become  chargeable  with  some  part  of  the 
trust  property,  or  unless  they  assist  with 


knowledge  in  what  they  know  to  be  a 
dishonest  and  fraudulent  design  on  the 
part  of  the  tmstees.  Those  are  the  prin- 
ciples, as  it  seems  to  me,  which  we  must 
bear  in  mind  in  dealing  with  the  facts  of 
this  case.  If  those  principles  were  disre^ 
garded,  I  know  not  how  any  one  could,  in 
transactions  admitting  of  doubt  as  to  the 
view  which  a  Court  of  Equity  might  take 
of  them,  safely  discharge  the  ofiBce  of  so- 
licitor, of  banker,  or  of  agent,  of  any  sort 
or  kind  to  trustees.  But,  on  the  other 
hand,  if  persons  dealing  honestly  as  agents 
are  at  liberty  to  rely  on  the  legal  power 
of  the  trustees,  and  are  not  to  have  a 
constructive  trusteeship  imposed  upon 
them,  then  the  transactions  of  manland 
can  safely  be  carried  through ;  and  I  ap- 
prehend that  those  who  create  trusts  do 
expressly  intend,  in  the  absence  of  fraud 
and  dishonesty,  to  exonerate  such  agents^ 
of  all  classes,  from  the  responsibilities 
which  are  expressly  incumbent  by  reason 
of  the  fiduciary  relation  upon  the  trustees. 
Now  what  is  there  in  this  case  to  make 
either  of  these  two  solicitors  responsible, 
as  constructive  tmstees,  for  the  breaches 
of  trust,  which  were  in  fact  committed  by 
Mr.  Barnes,  Mr.  Addy  being  also  respon- 
sible for  them  P  They  appear  to  be  nei- 
ther more  nor  less  than  this — that  Mr. 
Duffield  had,  on  the  part  of  Mr.  Ad^, 
prepared  an  instrument  appointing  Ah*. 
Barnes  a  trustee  of  what  I  may  call  the 
Barnes  share  of  a  certain  trust  fund,  of 
which  Mr.  Addy  was  at  that  time  sole 
trustee,  and  that  he  afterwards  introduced 
Mr.  Addy  to  a  broker,  for  the  purpose  of 
the  sale  of  a  part  of  the  tmst  fund,  which 
was  sold  for  the  payment  of  certain  costs. 
That  is-the  case  as  against  Mr.  Duffield. 
As  against  Mr.  Preston,  the  case  is  simply 
that  he,  as  the  solicitor  of  Mr.  Barnes, 
perused  and  approved  of  the  instrument 
by  which  Mr.  Barnes  was  to  be  a  trustee 
of  the  Barnes  share  of  the  trust  property 
in  Mr.  Addy's  place.  Now,  to  take  the 
latter  case  first,  what  are  the  principles 
upon  which  Mr.  Preston  can  be  held  re- 
sponsible  for  that?  There  is  not  the 
slightest  trace  whatever  of  a  knowledge 
or  suspicion  on  his  part  of  an  improper  or 
dishonest  design  in  the  transaction.  There 
was  nothing  to  lead  him  to  suppose  that 
Mr.  Bamep,  when  he  bad  be^  so  ap- 
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pointed  a  trustee,  assuming  the  appoint- 
ment to  be  followed  up  by  a  transfer, 
whioh  was,  after  all,  a  thing  made  neither 
more  easy  nor  less  easy  by  what  Mr. 
Preston  did,  intended  to  sell  out  the  fund 
and  put  the  money  into  his  own  pocket. 
He  was  called  in  as  a  solicitor  to  approve 
a  form  of  deed  which  a  person,  having 
the  legal  power,  proposed  to  execute. 
That  is  not  quite  a  correct  thing  to  do  on 
the  part  of  the  persons  having  the  legal 
power ;  but  no  authority  has  been  cited  to 
shew  that  the  solicitor  would  be  respon> 
Bible,  and  if  we  were  to  hold  that  he 
became  a  constructive  trustee  by  the  exe- 
cution of  such  a  deed,  never  having  had 
at  any  moment  of  time  any  part  of  the 
trust  fund  in  his  possession,  and  not 
having  by  the  settlement  of  such  a  deed 
enabled  anyone  who  otherwise  might  not 
have  had  the  power,  to  commit  a  breach 
of  trust,  we  should  be  acting  not  only 
without  authority,  but,  as  I  believe,  against 
authorities  which  might  have  been  re- 
ferred to,  and  making  it  nearly  impossible 
for  anyone  safely  to  act  as  solicitor  for 
any  retiring  or  incoming  trustee,  unless 
he  takes  upon  himself  the  oSSce  of  a  Court 
of  Equity,  and  satisfies  himself  that  there 
is  nothing  whioh  can  by  any  possibility 
be  called  in  question  in  any  part  of  the 
transaction.  I  am  not  prepared  to  hold 
that  a  solicitor  is  under  any  such  respon- 
sibility, and  as  to  Mr.  Preston,  I  entuvly 
concur  with  the  Vioe-Chanoellor,  who  did 
not  think  it  necessary  to  hear  the  de- 
fendant's counsel. 

The  case  as  to  Mr.  Dnffield,  when  care- 
fully examined,  goes  very  little  beyond 
that,  and  not  at  all,  I  think,  beyond  it  in 
anything  material  to  the  alleged  equity. 
In  addition  to  settling  for  Mr.  Addy,  the 

g reposed  appointor,  uie  appointment  of 
[r.  Barnes  as  a  trustee,  he  also  approved 
a  form  of  a  deed  of  indemnity  to  be  exe- 
cuted bv  Barnes  to  Addy,  and  he  openly 
states  that  whioh  indeed  we  must  have  in- 
ferred, that  he  was  aware  that,  as  a  general 
rule,  it  was  not  a  safe  thing  for  a  trustee 
to  transfer  a  trust  fund  to  a  single  new 
trustee,  however  regularly  appointed,  and 
therefore  he  advised  his  client  against  it. 
He  says  he  advised  against  it  from  the 
beginning  to  the  end  on  that  ground  and 
that  principle^  not  at  all  apprehending, 


and  having  no  reason  to  apprehend  any 
dishonest  purpose  on  the  part  either  of 
Addy  or  of  Barnes,  and  he  advised  his 
client,  if  he  did  make  a  transfer,  to  have 
a  deed  of  indemnity.  I  confess,  I  cannot 
see  how,  upon  those  grounds,  we  oould 
hold  him  a  constructive  trustee,  and  liable 
for  a  breach  of  trust,  either  of  Barnes  or 
of  Addy,  unless  we  were  prepared  to  go 
the  length  of  saying  that  in  every  case  in 
which  a  doubtful  transaction  being  con- 
templated between  trustee  and  cestui  que 
tnut  a  deed  of  indemnity  is  provided  to 
make  the  trustee  safe,  the  solicitor  who 
prepares  the  deed  is  himself  liable;  be- 
cause in  every  such  case  the  same  circum- 
stances or  principles  must  occur,  namely, 
that  it  is  apparent  that  the  transaction 
may  not  be  authorised  by  the  terms  of 
the  trust,  and  that  a  Court  of  Equity  may 
hold  the  trustee  liable,  and  that,  therefore, 
he  takes  an  indemnity.  It  would  be  an 
alarming  doctrine  if  we  were  to  lay  down, 
assuming  honesly  and  the  absence  of 
fraud,  that  the  solicitor  is  in  such  a  case 
made  a  constructive  trustee ;  and  we  are 
not  going  to  be  the  first  Judges  to  lay 
down  that  doctrine,  it  certainly  not  having 
been  laid  down  by  any  of  our  predeces- 
sors. Now,  was  or  was  not  Mr.  Dnffield 
(for  as  to  Mr.  Preston  really  there  is  not 
a  serious  attempt  made  to  shew  that  he 
was),  &om  the  circumstances  of  the  case 
to  be  held  aware  that  something  wrong 
must  have  been  intended  ?  There  is  not 
a  scintilla  of  evidence  that  he  was  aware. 
He  swears  positively  that  he  was  not,  as 
does  also  Mr.  Preston,  and  Mr.  Addy 
swears  the  same.  They  all  say,  and,  if 
the  evidence  is  true,  they  truly  say,  that 
down  to  the  end  of  those  things  with 
which  Mr,  Dnffield  had  anything  to  do, 
there  not  only  was  not  any  appearance  of 
an  improper  or  fraudulent  purpose  on  his 
part,  but  that  even  to  the  knowledge  of 
Mr.  Addy  no  such  purpose  was  enter- 
tained or  believed  in.  The  facts  appear 
to  be  these :  There  was  by  vrill  created  a 
single  trust  of  the  residuary  estate  of  the 
tesUktor  for  three  different  families.  The 
sequel  of  the  trust,  as  it  stood  at  the  date 
of  these  transactions,  being  this,  that  as 
to  one  family  the  fund  had  become  dis- 
tributable, that.is,  one-third  of  the  fund, 
and  that  as  to  the  other  two-thirds  of  the 
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fimd  it  was  settled  for  the  sqMiote  use 
for  life  of  Mrs.  Addy  as  to  one  share,  and 
for  the  separate  use  for    life  of   Mrs, 
Barnes  as  to  the  other  share,  without 
power  of  anticipation,  with  remainder  to 
cduldren,  Mrs.  Addy  having  no  children, 
lira.  Barnes  having  children.    Mr.  Addy, 
the  husband  of  one  of  those  ladies,  had 
beoome  by  the  death  of  the  others  the  sole 
survivor  of  the  three  original  trustees  of 
the    entire    fund,    and,    being    such,  if 
jninded   to  commit  a  fraud,   either    by 
pntting  the  fund  into  his  own  pocket  or 
by  dividing  it  with  Mr.  Barnes,  nothing 
whatever  was  necessary  to  enable  him  to 
do  so  but  that  he  should  transfer  the 
fund,  and  no  help  from  Mr.  Duffield,  no 
settlement  of  any  such  deeds  as  those  now 
in  question  by  Mr.  Duffield,  or  any  other 
solicitor,  would  make  this  power  to  do 
that  either  greater  or  less  than  it  would 
have  been  if  no  such  deeds  were  exe- 
cuted.   Trae  it  is  that  Mr.  Bai-nes  had 
pat  a  distringas  on  the  fund,  which  was 
in  the  sole  name  of  Mr.  Addy ;  but,  ac- 
cording to  the  fEKits  alleged,  Mr.  Barnes 
was  a  consenting  party  to  whatever  Mr. 
Addy  had  in  his  mind  to  do.     If  fraud 
was  intended,  Mr.  Barnes  was  certainly  a 
party  to  the  fraudulent  intention,  and  his 
distringas  could  not  have  stood  in  the  way, 
DOr  would  the  execution  of  the  deed  get 
rid  of  the  distringas,  if  he  chose  to  mam- 
tain  it.    No  transfer  coald  be  made  to 
him  without  his  own  consent  and  concur' 
fence ;  and,  on  the  other  hand,  if  fraud  was 
not  intended,  still  Mr.  Barnes  was  a  per- 
fectly consenting  party  to  the  division  of 
the  nind ;  and,  as  far  as  the  solicitor  was 
concerned,  he  knew  that  there  were  at 
least  reasons  apparently  for  desiring  to 
make  the  division.    In  the  first  place,  the 
objection  to  it  under  the  will  is  rather 
technical  than  substantial  if  there  had 
been  a  proper  number  of  trustees,  and 
proper  toistees,  because  it  is  certainly  not 
a  very  convenient  thing  that  the  afiairs  of 
the  two  families  should  be  unnecessarily 
mixed  up  in  a  single  trust.     Certainly, 
Mr.  Addy  being  a  sole  trustee,  it  was  very 
reasonable  that  that  state  of  things  should 
not  continue,  and    Mr.   Addy  and  the 
Barneses  having  quarrelled,  it  was  not 
likely  that  they  would  agree  to  any  re- 
oosstitatuni  of  the  trust  as  a  single  trust ; 


nor  was  it  any  indication  of  a  fraud  that 
Mr.  Addy  should  listen  willingly  to  the 
su^estion    that    he    and    Mr.    Barnes, 
being  on  bad  terms,  the  trust  should  be 
separated,  and  he  should  have  nothing 
more  to  do  with  Mr.  Barnes  and  Mr. 
Barnes's  family;  and  what  corroborates 
the  statement  of  Mr.  Duffield  that  this 
was  the  real  cause  of  the  transaction,  and 
honestly  believed  by  him  to  be  so,  is  that 
Mr.  Parker,  a  gentleman  who  had  been 
the  solicitor  for  the  Barnes'  funily,  a 
friend  of   the  Barnes'  family,   and  one 
whose  integrity  seems  to  have  been  be- 
yond aU  question,  had  urged  that  such 
irregularities  and  departures    from  the 
trust  as  would  have  been  involved  in  a 
somewhat  different  proceeding,  namely, 
pntting  the  Barnes'  portion  of  the  trust 
into  the  names  of  a  Mr.  Clark  and  Mr. 
Barnes,  as  distinct  trustees,  were  objec- 
tionable  on  the  grounds— first,  that  the 
will  did  not  clearly  and  certainly  autho- 
rise any  splitting  of  the  trust ;  secondly, 
that  there  should  have  been  three  trustees 
and  not  two;    thirdly,  that  Mr.  Barnes 
being  the  lady's  husband,  was  not  a  per- 
son whom  a  Court  of  Equity  would  have 
thought  a  proper  trustee ;  and,  fourthly, 
that  in  the  event,  which  did  afterwards 
happen,  of  Mr.  Clark's  death,  the  effect 
would  be    to  leave  the   whole    in  Mr. 
Barnes's  power.   AU  those  circumstances, 
and  his  own  honest  advice  to  his  client, 
pointing  out  the  risk  and  the  dangers,  and 
recommending  that  the  transaction  should 
not  proceed,  proved  that  he  thought  that 
that  was  all  that  he,  as  solicitor,  was 
bound  to  do.     He  did  not  think  be  in- 
curred any  responsibility  in  settling  the 
form  of  the  deed,  which,  after  all,  did  not 
increase  the  power  of  Mr.  Addy  to  commit 
a  br^ich  of  trust.     Having  done  that,  we 
cannot,  consistently  with  the  evidence,  or 
justice,  or  reason,  disbelieve  Mr.  Duffield 
when  he  says  tlmt  he  never  knew  nor 
suspected  any  dishonest  purpose,  nor  be- 
lieved that  any  actual  fraud  wonld  result 
from  what  was  done,  and  if  that  be  a  true 
interpretation  of  the  facts,  I  certainly,  for 
one,  am  unable  to  hold  him  responsible. 
Then  it  is  said  that  if  we  do  not  find  these 
gentlemen  answerable  for  the  money  we 
ought  to  charge  them  with  costs,    I  re- 
peat what  I  said  during  the  argument, 
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that  I  have  been  nnder  the  impression, 
and  I  hope  the  impression  will  go  abroad, 
that  of  hite  years  the  Conrt  has  set  its 
face  against  making  solicitors  or  others 
who  are  properly  witnesses,  and  who  are 
not  primarily  ohargeable  with  any  part  of 
the  relief  prayed,  parties  to  suits  with  a 
view  of  charging  them  with  costs  alone. 
I  know  no  principle  on  which  they  can  be 
charged  and  made  parties  for  that  pur- 
pose, unless  they  are  chargeable  with 
more  or  greater  relief.  In  this  case  we 
have  held  that  these  gentlemen  are  not  so 
chargeable ;  and  on  all  these  grounds  I, 
for  one,  am  clearly  of  opinion  that  the  de- 
cree of  the  Vice-Chancellor  must  be 
affirmed,  and  the  appeal  dismissed  with 
costs. 

JjLHES,  L.J. — ^I  am  entirely  of  the  same 
opinion.  I  desire  to  add  that  I  most 
cordially  concur  in  the  general  principle 
with  which  the  Lord  Ghamcellor  began  his 
judgment.  I  have  long  thought,  and  more 
than  once  expressed  my  opinion  from  this 
seat,  that  this  Court  has,  in  some  cases, 
gone  to  the  very  verge  of  justice  in  making 
grood  to  cestuie  que  trust  the  consequences 
of  the  breaches  of  trust  of  their  trustees 
at  the  expense  of  persons  perfectly  honest, 
but  who  have  bera,  in  some  more  or  less 
degree,  injudicious.  I  do  not  think  it  is 
for  the  good  of  cestuis  que  trust,  or  the 
good  of  the  world,  that  those  cases  should 
be  extended.  With  regard  to  what  was 
said  bv  the  Lord  Chancellor  on  the  sub- 
ject 01  costs,  I  see  that  the  Yice-Chanoellor 
said  that,  "  with  a  view  to  discouraging 
as  f)Kr  as  possible  suits  of  this  nature 
against  solicitors,  I  shall  dismiss  the  bill 
against  him  also  with  costs."  I  entirely 
concur  with  his  desire  to  discourage  such 
suits. 

Mbllish,  L.J. — I  entirely  concur. 

Appeal  dismissed  tailh  costs. 


Solicitors — ^Mr.  R.  A.  Westbrook,  for  the  Appel- 
lants; Messrs.  Duffield  &  Bruty;  Mr.  W.  B. 
Preston ;  Messrs.  Qlynes,  Son  &  Co.,  for  the  re- 
spondents. 


liOBDS  Jrsncn. 

1874, 
March  23, 


ncn.'l 
i,24.J 


THE   OBEAT    WE6TESN    COI.- 
LIEBT  COMFANT  V.  TUCESS. 


Practice — Answer  —  Exceptions  —  Dis» 
eovery  of  Accounts  not  material  to  the  Issue, 

A  bm  was  filed  by  a  company  to  make  the 
defendants  (a  solicitor  and  a  mining  agent") 
account  for  a  secret  profit  made  on  the  sale 
to  the  company  of  a  colliery  which  the  da- 
fendants  were  alleged  to  have  purchased  on, 
their  own  account  in  the  name  of  the  osten- 
sible  vendor,  and  resold  to  the  company  ai 
an  advanced  price  while  they  were  engaged, 
in  getting  up  the  ccAnpany,  and  acting  in  a 
fiduciary  relation  towards  it.  The  defend- 
ants were  interrogated  as  to  the  cheques 
drawn  on  a  banking  account  opened  for  the 
purposes  of  the  purchase  : — Held,  that  the 
reqidred  discovery  was  immaierial  to  the 
real  question  in  the  suit,  namely,  whether 
an  agency  had  existed  at  the  time  of  the 
purchase — and  that  the  Court  would  not 
compel  the  defendants  to  answer  the  in- 
terrogatory. 

This  was  an  appeal  £rom  an  order  of 
Vice-Chancellor  Malins,  overruling  ex- 
ceptions to  the  defendants'  answers. 

After  allegations  to  the  effect  that  the 
defendants  S.  W.  Tucker  and  E.  H. 
Thomas  (who  were  respectively  a  solicitor 
and  a  mining  agent)  had  been  previously- 
associated  in  getting  up  public  companies, 
the  bill  went  on  to  allege  that  in  the  be- 
ginning of  1864,  it  having  come  to  their 
knowledge  that  the  Great  Western  Rail- 
way Company  were  about  to  sell  their 
interest  in  a  certain  colliery,  called  the 
Gyfedllon  Colliery,  the  defendants  "  con- 
ceived the  design  of  forming  a  joint 
stock  company  for  the  purpose  of  pur- 
chasing and  working  the  said  colueiy 
and  of  securing  a  lai^  profit  for  them- 
selves by  charging  the  proposed  company 
with  a  much  higher  pnce  for  the  colliery 
than  should  be  actually  paid  to  the  Crreat 
Western  Bailway  Company." 

The  bill  further  alleged  that  the  de- 
fendants  had  agreed  that  the  defendant 
Tucker  should  provide  the  necessary 
moneys;  and  that  in  order  to  conceal 
the  connection  of  the  defendants  with  the 
matter,  the  purchase  should  be  made  in 
the  name  of  a  person  of  small  meaos 
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named  Ward,  who  was  reallj  ignorant  of 
what  took  place. 

On  the  26th  of  July,  1864,  an  agree- 
ment was  signed,  Tucker  signing  as 
Ward's  agent,  for  the  purchase  by  Ward 
of  the  collieries  for  35,0002.  payable  by 
certain  instalments. 

The  deposit  of  3,5002.,  and  a  farther 
som  of  3,5001.  on  aoconnt  of  the  porchase 
money,  were  alleged  to  have  been  paid  by 
oheqnes  signed  by  the  de&ndant  Tucker 
and  two  other  persons,  named  PicciDtto 
and  Bossall,  on  the  Agra  and  Masterman's 
Bank.  The  bill  allied  that  a  credit  for 
10,0002.  in  Tucker's  favour  was  obtained 
at  the  bank  on  the  guarantee  for  1,0002. 
each,  of  ten  persons,  of  whom  it  was  ar- 
ranged  that  two  were  to  sign  all  cheques. 

The  bill  farther  alleged  that  whilst  the 
negotiations  for  the  above  agreement  were 
in  progress,  and  until  the  plaintiff's  com- 
pany was  formed,  in  June,  1865,  the  de- 
fendants were  actively  engaged  in  getting 
up  the  company ;  and  that  they  signed  a 
prospectus  stating  amongst  other  thiags 
that  the  company  was  formed  to  work  the 
collieries  lately  belonging  to  the  Great 
Western  Railway  Company  and  to  Messrs. 
Fowler,  which  had  been  purchased  for 
80,0002. 

The  bill  farther  stated  that  the  names 
of  Messrs.  Tucker  and  New  (the  defend- 
ant Tucker's  firm)  were  given  on  the  pro- 
speotos  as  the  company's  solicitors,  and 
that  Tucker  acted  not  only  as  agent  of  the 
nominal  and  real  purchasers  in  the  trans- 
actions, but  also  as  solicitor  and  agent  of 
the  promoters  of  the  company,  and  of 
the  company  itself,  after  its  formatiou, 
and  the  bill  charged  that  he  was  bound 
to  give  the  company  all  the  information 
in  his  power  as  to  the  value  of  the  colliery 
and  the  price  for  which  the  railway  com- 
pany sold  it.  There  were  similar  allegations 
as  to  the  other  defendant. 

The  property  had  been  sold  to  the  com- 
pany at  an  alleged  advance  in  the  price  of 
17,2502.  and  royalties  amounting  to  4002. 
a  year,  and  the  bill  was  filed  to  make  the 
defendants  accoont  for  this  profit  to  the 
company,  on  the  ground  that  it  was  made 
by  them  while  standing  in  a  fiduciary 
position  to  the  company. 

The  plaintiffs  by  their  interrogatories 
required  the  defendants  to  set  out  an  ac- 


count  of  all  cheques  drawn  on  account  of 
Bossall  and  others  in  the  books  of  the 
Agra  and  Masterman's  Bank  with  various 
particulars. 

The  plaintiff  fiirther  required  at  length 
an  account  of  the  profits  made  by  the  de- 
fendants or  any  other  persons  by  the  pur. 
chase  whether  by  excess  of  price,  royalties, 
stock  of  coal  or  otherwise,  and  how  it  was 
disposed  of;  and  whether  for  the  benefit 
of  any  person  other  than  the  defendants. 

The  plaintiffs  further  interrogated  the 
defendants  as  to  the  way  in  which  certain 
cheques  g^ven  by  the  company  in  pay- 
ment of  their  purchase  money  had  been 
dealt  with,  and  as  to  the  persons  who 
shared  in  the  profits  made  on  the  re- sale 
to  the  company. 

The  answers  to  these  interrogatories 
formed  the  subject  of  seven  exceptions. 
The  fixst  only  was  argued.  This  was  on 
the  answer  with  respect  to  the  cheques 
drawn  on  the  account  before  mentioned 
at  the  Agra  and  Masterman's  Bank. 

The  defendant  Thomas,  after  answering 
as  to  specific  cheques  on  the  account,  and 
after  some  general  statements  as  to  the 
manner  in  which  the  account  had  been 
drawn  on  and  dealt  with  for  working  the 
colliery,  had  refused  further  to  set  out  "  a 
full,  true  and  particular,  or  any  other  ac- 
count of  all  or  any  other  cheques  drawn 
on  the  said  account  of  Bossall  and  others, 
either  with  or  without  the  dates,"  4o. 
The  defendant  Tucker  also  refused  or 
neglected  to  give  a  full  answer  to  the  in- 
terrogatory. 

The  Yice-Chancellor  after  argument 
overruled  this  exception  on  the  ground 
that  the  discovery  required  was  irrelevant. 
Thereupon  an  owier  was  taken  overruling- 
all  the  exceptions,  and  from  this  order  the 
plaintiffs  appealed. 

JIfr.  OhiUy  and  Mr.  PUitnmer  (Mr.  J. 
Pearson  with  them),  for  the  appellants. — 
Our  equity  is  founded  on 

Hichens  M.Oongrme,  1  Buss.  &  M.  150. 
As  in 

The  Boaik  of  Londm  v.  TyrreU,  27 
Bear.  273 ;  s.  c.  28  Law  J.  Bep. 
(n.s.)  Ghanc.  921 ;  s.  c.  (on  app.) 
10  H.  L.  Gas.  26 ;  31  Law  J.  Bep. 
(n.s.)  Chanc.  369. 
Tucker  was  our  solicitor. 

[LoBD  Justice  James. — Tour  company 
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was  not  in  existence  when  the  original 
purchase  was  made.  If  your  agent  has 
sold  you  his  own  property,  pretending  it 
was  some  one  else's,  can  you  do  more 
than  set  aside  the  contract  r] 

If  that  is  so,  the  defendants  should 
have  demnrred.  If  they  answer  they 
must  answer  fully — 

SauU  Y.  Brotime,  22  W.  E.  427. 
We  think  we  shall  be  able  to  prove  the 
agency  if  we  know  where  the  money  went. 

Mr.  Cotton  and  Mr,  Everitt,  for  the  de- 
fendant Tucker,  and  Mr.  Glasse,  Mr. 
Higgint  and  Jlfr.  Crotsley,  for  the  defend- 
ant Thomas,  were  not  called  upon. 

LoED  Justice  James. — I  am  of  opinion 
that  the  Vice-Chancellor's  order  in  this 
case  was  perfectly  right.  The  case  made 
by  the  bill  is  that  certain  persons,  that 
is  to  say,  Mr.  Tucker  and  Mr.  Thomas, 
the  defendants,  bought  a  property  in  the 
name  of  Mr.  Ward.  They  had  a  right  to 
buy  it  in  the  name  of  Mr.  Ward,  but  when 
they  bought  it  in  that  name,  they  bad 
alr^idy  conceived  the  design  of  getting 
up  a  Joint  Stock  Company,  and  selling 
it  at  a  profit  to  that  Joint  Stock  Com- 
pany. "That  is  a  thing  which  is  per- 
fectly open  to  any  man  in  this  country 
to  do.  It  is  then  said  that  Mr.  Tucker 
used  the  name  of  Ward  for  the  purpose 
of  concealing  the  fact  that  he  was  really 
interested  in  the  thing  which  the  com- 
pany were  afterwardis  buying.  That 
might  give  them  a  right  to  say — "We 
will  set  aside  the  whole  thing,  we  trusted 
you  and  did  not  know  when  we  were 
buying  that  we  were  buying  a  property 
in  which  you,  our  solicitor, were  interested. 
We  thought  we  were  buying  the  pro- 
perty of  Ward.  Ward  was  not  the  real 
man,  but  Thomas  and  Tucker ;  it  was  a 
fraud  upon  us  to  conceal  that  Tucker 
and  Thomas  were  the  real  owners,  that 
Ward  was  not,  but  that  Ward  was  a  mere 
name."  That  is  the  caae  made  by  the 
bill.  That  might  be  a  very  good  ground 
for  setting  aside  the  sale  if  they  were 
minded  to  set  aside  the  sale.  They  might 
say,  "  We  gave  you  a  very  high  price  for 
this  property,  and  we  relied  upon  you  in 
buying  it."  But  that  cannot  give  uiem  a° 
right  to  take  the  property  at  their  own 
price.    It  makes  no  difference  whether 


they  bought  it  in  the  name  of  Ward  a  year 
or  a  month  before ;  or  whether  they  had 
inherited  the  property  and  conveyed  it 
to  Ward;  or  whether  it  was  property 
which  for  some  reason  or  other  they  had 
a  secret  interest  in,  although  it  was  nomin- 
ally Ward's.  It  appears  to  me  that  the 
question  of  agency  is  on  the  &ce  of  the 
bill  a  thing  which  does  not  arise  out  of 
the  transaction. 

Independently  of  that  the  question 
raised  by  the  bill  is  a  question  of  agenc^^ 
or  no  agency.  If  they  can  make  out 
there  was  a  fiduciary  relation  at  the  time 
when  the  original  bargain  was  made — at 
the  time  when  this  account  was  opened 
at  the  bank — if  they  can  make  that  out, 
they  may  be  entitled  to  some  discovery 
of  any  profit  the  man  made  by  reason  of 
his  breach  of  duly  and  by  any  neglect  of 
his  obligations  to  them.  But  then  that  is 
a  thing  which  is  denied  by  the  answer. 
It  is  denied  entirely,  and  the  very  issue 
in  the  case  is  whether  the  relation  of  prin- 
cipal and  agent  ever  existed  in  respect  of 
this  transaction  at  the  oommraioement,  or 
in  respect  of  that  account. 

It  seems  to  me  to  be  precisely  the  kind 
of  case  in  which  the  Court  has  to  consider 
whether  it  wUl  compel  a  man  to  give  a 
discovery  of  his  own  private  dealings  and 
transactions — in  one  view — accounts  be- 
tween himself  and  his  bankers,  and  ac- 
counts between  himself  and  his  co-con- 
tractors or  his  co-promoters,  whoever 
they  may  be,  whether  we  will  give  that 
discovety  upon  the  speculation  that  the 
matter  may  be  wanted  afterwards  at  the 
hearing,  if  the  plaintiffs  can  succeed  in 
establiHhing  (that  which  in  my  opinion 
there  will  be  great  di£Sculty  in  establish- 
ing) the  preliminary  tact  that  he  was  an 
agent,  or  that  the  plaintiffs  were  in  some 
way  interested  in  the  matter.  It  appears 
to  me  that  it  would  be  monstrous  for  a 
man,  merely  alleging  he  has  bought  a 
share  of  a  partner,  that  he  has  acquired 
some  interest  in  the  concern  of  a  banker 
or  brewer,  or  the  Uke,  that  a  man  merely 
framing  his  bill  alleging  that  interest 
he  had  acquired,  which  is  denied,  that 
before  that  interest  is  established,  and 
while  it  is  very  doubtful  whether  that  in- 
terest ever  will  be  established,  he  can  go 
and  get  accounts,  a  man's  own  privi^ 
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banking  account  or  the  accounts  of  his 
cnstomers,  or  the  accoants  of  the  dealings 
and  transactions  between  him  and  the 
rest  of  the  world. 

I  am  of  opinion  that  the  Vice-Ghan- 
cellor  was  qmte  right  in  OTermling  this 
exception,  and  that  it  is  precisely  the 
kind  of  case  which  was  refeired  to  in  the 
judgment  in  that  case  of  Elmer  v; 
Creasy  (1),  that  the  Court  could  be 
trusted  to  take  care  that  no  discovery 
should  be  given  which  was  idle,  oppressive 
or  Texatious. 

Lord  Justice  Meuish. — I  am  of  the 
flame  opinion. 

Mr.  Ghitty. — Of  course  I  do  not  argue 
the  other  exceptions. 

Mr.  Higgins  said  his  client  was  very 
anxious  that  it  should  be  stated  to  the 
Court  that  in  his  answer  he  had  denied 
that  he  was  a  promoter  of  the  company, 
or  that  he  had  an  interest  in  the  concern. 

LoKD  Justice  Jahes. — ^We  are  only 
dealing  with  the  case  made  by  the  bill. 
It  ought  to  be  borne  in  mind  in  all  these 
cases  that  the  facts  we  are  dealing  with 
are  only  hypothetical. 

SoUcitors — MeMTS.  SjwecUv  &  Chamberiain,  for 
company ;  Measn.  A.  C.Eope  &  F.  C.  New,  for 
defenduits. 


[W  THE  FULL  COURT  OF  APPEAL.] 
Selbobne,  L.C. 


MBTBIOK  V.  UATHUS. 
HETKICK  V.   UWS. 


Jahbs,  L.J. 
MiixisH,  L.J. 
1874. 
Feb.  9. 

SetOement— Will— Shifting  Clause— 
New  Estate  under  a  Be-settlement — Con- 
tinuaiion  of  TiUe. 

A  testator  devised  estates  in  P.  in  trust 
for  T,,  the  second  son  of  C,  for  life,  with 
remainders  to  his  first  and  other  sons  in 
tail  with  remainders  over,  and  declared  that 
if  T.  or  his  issue  male  should  come  into 
possession  of  estates  in  S.  settled  on  the 
marriage  of  his  father,  the  trusts  of  the  P. 

(1)  43  J.  Law  Bep.  (m.s.)  Cbane.  166 ;  ■.  c.  Law 
Btp.  9  Cbane.  60. 

Nrw  Sbbies.  43.— CHAxr. 


estates  in  favour  of  T.  and  his  issue  maJg 
should  cease,  cmd  the  estates  go  over  to  the 
persons  next  entitled  in  remainder.  The 
8.  estates,  which  were  settled  on  the  mar' 
riage  of  T.'s  father  on  the  father  for  life, 
with  remainder  to  his  first  and  other  sons 
successively  in  taU,  were  disentailed  by  the 
father  and  the  eldest  son,  and  a  eontiderable 
portion  of  them,  but  not  the  whole,  resettled 
to  uses  under  which,  on  the  death  of  tlie 
elder  son  without  issue,  T,  and  his  fathev 
had  an  absolute  joint  power  of  appointmeut 
over  them.  The  father  afUmoards  died  i 
— Held,  that  the  event  contemplated  by  the 
sh^Ung  clause  had  not  oceurrad,  theinterest 
acquired  by  T.  being  under  what  was  sub- 
stantiaUy  a  new  title,  and  not  a  continual  - 
tion  of  the  old  one. 

By  the  settlement  made  in  theyear  1820, 
on  tne  marrii^  of  St.  John  Chiverton 
Charlton  with  Jane  Sophia,  the  daughter 
of  Thomas  Meyrick,  certain  real  estates 
in  the  county  of  Salop  were  settled  to  such 
uses  as  William  Charlton  (the  father  of  Stt 
J.  C.  Charlt(m)  and  St.  J.  C.  Charlton 
shonld  appoint,  and,  subject  thereto,  to 
the  use  of  William  Charlton  for  life,  with 
remainder  to  St.  J.  C.  Charlton  for  life, 
with  remainder,  subject  to  a  term  for 
raising  portions  for  younger  children,  to 
the  use  of  the  first  And  other  sons  of 
St.  John  C.  Charlton  suooesffively  in  tail 
male  with  remainders  over. 

St.  J.  C.  Charlton  had  two  sons,  the 
elder  of  whom  was  St.  John  William 
Charlton,  and  the  younger  Thomas 
Charlton. 

Thomas  Meyrick  by  his  will,  dated  th« 
11th  of  May,  1837,  devised  his  estates  in 
the  county  of  Pembroke  to  trustees  in  fee 
upon  trust  for  his  grandson  Thomas 
Cfharlton,  the  second  son  of  St.  J.  C. 
Charlton,  for  life,  with  remainder  to  his 
first  and  other  sons  successively  in  tail 
male,  with  remainder  to  William  Meyrick 
for  his  life,  with  remainder  to  his  first 
and  other  sons  successively  in  tail  male, 
with  remainders  over ;  and  the  will  con- 
tained a  proviso  that  if  the  said  Thomas 
Charlton  or  his  issue  male  should, 
either  in  the  testator's  lifetime  or  after 
his  decease,  become  seized  of  or  entitlod 
in  possession  to  the  estates  settled  on  t^e 
marriage  of  St.  J.  C.  Chulton,  situate  kt 
tx 
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ihe  coanty  of  Salop,  then  the  trust  of  the 
testator's  real  estate  in  favonr  of  the  said 
Thomas  Charlton  and  his  issae  male 
should  absolutely  cease,  and  his  said  es- 
tates should  go  to  the  person  next  bene- 
ficially  entitled  in  remainder  under  the 
famsto  ttieieinbefore  contained,  as  if  the 
said  Thomas  Charlton  irere  then  deceased 
^thont  issue  male. 

The  testator  died  shortly  after  the  ex< 
ecntion  of  his  wilL 

In  1854  St.  J.  0.  Charlton,  beintr  then 
tenant  for  life  in  possession  of  the  Shrop- 
shire estates,  and  his  eldest  son,  St.  J. 
W.  Charlton,  ezeooted  a  disentailing  deed 
and  oonveyed  a  portion  of  the  estates 
called  Oakengates  to  the  use  of  St.  J.  C. 
Charlton  in  fee,  and  resettled  the  residue 
to  such  uses  as  St.  J.  C.  Charlton  and 
St.  J,  W.  Charlton  should  jointly  appoint, 
and  subject  thereto  to  the  use  of  St.  John 
C.  Charlton  for  life,  with  remainder  to 
the  use  of  St.  J.  W.  Charlton  for  life, 
with  remainder  to  the  use  of  his  first  and 
other  sons  suocessiTely  in  tail  male,  with 
remainder  to  such  uses  as  St.  J.  C. 
Charlton  and  Thomas  Charlton  should 
jointly  appoint,  and  sul^ect  thereto  to  the 
use  of  Thomas  Charlton  fbr  life,  with  re- 
mainder to  the  use  of  his  first  and  other 
sons  successively  in  tail  mole,  with  re- 
mainders OTer.  And  the  deed  also  gave 
power  to  St.  J.  C.  Charlton,  which  he 
afterwards  ezeroiaed,  to  charge  the  es- 
tates with  portions  for  younger  children. 

St.  J.  W.  Charlton,  the  eldest  son, 
died  in  1864,  a  bachelor. 

By  indenture  dated  the  16th  of  Feb- 
ruary, 1866,  St.  J.  C.  Charlton  and 
Thomas  Charlton  (who  had,  in  acoord- 
ooce  with  a  proviso  in  the  wiU  of  the  tes- 
tator, taken  the  name  of  Meyrick)  in 
exercise  of  the  power  of  appointment  con- 
tained in  tiie  deied  of  resettlement  of  1854 
again  settled  the  Shropshire  estates,  sub- 
ject to  the  life  interest  of  St.  J.  C. 
Charlton,  to  uses  for  securing  jointure 
rentcharges  for  their  respective  wives, 
and  subject  thereto  to  the  uses  following, 
that  is  to  say  :  in  case  the  estate  in  taU 
male  in  the  Pembrokeshire  estates,  limited 
by  the  wiU  of  Thomas  Meyrick  in  tmst 
for  the  first  and  other  sons  of  Thomas 
Charlton,  should  be  then  subsisting,  then 
in  the  meantime^  an4  until  tiie  some  es- 


tate in  tail  male  and  all  remainders  ex- 
pectant  thereupon  should  be  barred, 
either  in  the  lifetime  of  Thomas  Charlton 
(Meyrick)  or  of  Frederick  Charlton  his 
only  son  then  bom,  or  within  twenty-one 
years  after  the  death  of  the  survivor  of 
them,  or  the  said  estates  in  tail  male  should 
within  the  same  period  cease,  the  said 
estates  thereby  appointed  should  remain 
and  be  to  t}ie  use  of  Dora  Bhoda,  the 
then  only  daughter  of  the  said  Thomas 
Charlton  (Meyrick),  with  remainder  to 
her  first  and  other  sons  successively  for 
life,  and  after  the  determination  or  expi- 
ration of  the  same  period  to  the  use  of 
Thomas  Charlton  (Meyrick)  for  his  life, 
with  remainder  to  his  first  and  other  sons 
snooessively  in  tail  male,  with  remainders 
over. 

The  suit  was  instituted  in  1853  for  the 
administration  of  the  trusts  of  the  will 
of  the  testator  Thomas  MOTrick,  and 
upon  the  decease  of  St.  J.  C.  Charlton, 
which  took  place  in  1873,  William  Mey- 
rick, the  plamtiS*,  presented  his  petition 
for  a  declaiation  that  the  shifting  clause  in 
the  wiU  had  taken  effect,  and  for  conse- 
quential relief. 

The  cause  was  attached  to  the  Court 
of  the  Master  of  the  Bolls,  but  his  Honour 
having  been  engaged  in  the  case  when  at 
the  bar,  the  matter  came  on  for  hearing 
in  the  first  instance  before  the  Court  of 
Appeal. 

Mr.  Souihgate,  Mr.  H.  M.  Jackson,  and 
Mr.  Bouxdiffe  for  the  plaintiffs,  Wm.  Mey- 
rick and  his  eldest  son.  The  case  ia 
governed  by  the  decision  of  Lord  Gran- 
worUi  in 

Harriton  v.  Boundy  2  De  Gez,  M.  Jk 
G.  190 ;  s.  c.  22  Law  J.  Rep.  (n.s.) 
Chano.  322, 
and  the  disentailing  deed  iuid  resettle- 
ment of  1854  had  not  the  effect  of  vest- 
ing the  Shropshire  estates  in  Thomas 
Charlton  (Meyrick)  under  a  new  title,  and 
the  subsequent  d«iling  with  the  estates 
in  1866  would  not  prevent  the  shifting 
clause  from  coming  into  operation. 

They  cited — 
Faxakerly    v.   Ford,    4    Sim.    390: 

8.  0. 1  Ad.  &  E.  897 ; 
Tcn/hr  v.   The  Earl  of  Harewood,  3 
Hare  872 ;   s.  c.  13  Law  J.  Bep. 
(N.S.)  Chano.  345 ; 
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Miekktkwaii  v.  Middethwait,  4  Com. 
B.  Rep.  N.S.  790;  s.  c.  28  Law 
J.  Eep.  (N.8.)  C.P.  121,  affirmed 
29  ib.  76; 
Monypenny  v.  Bering,  2  De  Q«x,  M. 
&  0. 145 ;  8.  0.  20  Law  J.  Bep. 
(N.S.)  Ghano.  153;  22  ib.318  ; 
Mr.   Fry,    Mr.   Law,    and  Mr.  8.  P. 
Butler  fop  Thomas  Charlton  (Meyrick), 
and    hia    eldest    son,    were  not   called 
npon. 

Mr.  Bawlinson  appeared  ftir  the  tmstees. 

Thb  Lobd  Ohanobllob. — We  have  none 
of  ns  any  donbt  in  this  case. 

Of  conrse  the  whole  qnestion  depends 
on  the  constamotion  of  this  shiftinK  clause 
in  the  will  of  the  testator.  Now  the 
words  of  the  olaose  are  these :  "  I  do 
hereby  declare  that  if  the  said  Thomas 
Charlton,  or  his  issue  male,  should  either 
in  my  lifetime  or  after  my  deoeeae  be- 
come seised  of  or  entitled  in  possession  to 
the  estates  settled  on  the  marriage  of  the 
said  St.  John  Ghiverton  Charlton,  situate 
in  the  county  of  Salop,"  then  the  estates 
which  he  devises  are  to  go  ovet  as  if 
Thomas  Charlton  were  l£en  deceased 
without  issae  male.  The  question  there- 
fore which  arises  is  a  very  simple  one, 
qnite  distinct  firom  anything  like  a  donbt- 
fai,  or  conflicting,  or  uncertainly  ex- 
pressed intention  of  a  testator,  such  aa 
those  which  may  have  existed  in  some  a£ 
the  cases  referred  to.  The  first  qnestion 
is  whei^er  the  testator  there  means  to  pro- 
vide for  tiie  event  of  th«  Shropshire  estates 
going  under  the  settlement  to  whioh  he  re- 
fers. I  cannot.but  think  that  on  the  same 
principle  upon  which  Sir  James  Wigram 
in  Taylor  v.  Lord  Earewood  (ubi  supra)  held 
that  the  mention  of  entuiied  estates  was 
not  merely  an  historical  description  of  a 
pre-existing  &ct,  but  was  intended  to 
shew  the  course  of  the  title  by  whioh 
tiie  event  was  to  take  place,  so  here  the 
word  "settled"  in  this  context  has  to 
my  mind  exactly  the  same  force  and  ef- 
fect ;  for  nothing  eould  be  more  absurd 
and  unreasonable  than  to  suppose  that 
the  testator  meant  the  Penunokedure 
estates  to  go  over  in  the  event  of  the 
acquisition  of  the  Shropshire  estates  at 
any  future  time  under  any  title  what- 
iBoever  b^  any  descendant   of  Thomas 


Charlton.  The  mention  of  Thomas 
Charlton,  or  his  issue  male,  in  connection 
with  the  mention  of  the  existing  settle- 
ment, clearly  proves  that  the  testator  had 
in  view  a  title,  and  a  right  of  seisin  which 
might  arise  under  the  existing  settiement. 
It  was  almost  admitted  in  the  argument 
that  that  was  so,  because,  as  luuderstood 
Mr.  Jackson,  he,  knowing  the  authorities, 
some  of  whioh  have  been  mentioned,  and 
others,  such  as  Gardiner  v.  JeiUieoe  (1), 
have  not  been  mentioned,  folt  tiiat  he 
could  not  in  the  &oe  of  those  authorities 
contend  that  if  the  Shropshire  estates  had 
oome  to  Thomas  Charlton  or  Ins  issue 
male,  after  some  other  person  had  ao' 
quired  the  fee  simple,  tne  title  to  tiie 
Shropshire  estates  so  acquired  would 
have  brought  this  shifting  clause  into 
operation ;  and  yet  unless  the  clause  re- 
fen  to  the  acquisition  of  the  estate  by  a 
totally  distinct  titie  I  do  not  see  on  what 
ground  these  cases  can  be  distinguished. 
The  simple  qnestion  is :  Has  tiie  event 
happened  whioh  tiie  testator  contem- 
plated F  It  is,  I  think,  no  more  neces* 
saty  for  ns  intiiis  case  than  it  was  for  Sir 
James  Wigram  in  Taylor  v.  Lord  Hart' 
wood  (yhi  twpra),  to  decide  any  ab- 
stract question,  whether  every  form  of 
xe-settlement  would  necessarily  destroj 
the  identity  of  tbe  titie.  We  had  better 
deal  with  each  sndi  question  when 
it  arises,  acoordiag  to  the  terms  and 
natore  of  the  setuemant,  the  persona 
who  make  it,  and  the  persons  who  take 
under  it.  la  Hmrriton  v.  Bound  (wM 
Mtpra)  we  have  an  instance  of  are-settle* 
ment,  which  jdainly  is  a  ocmtinnation  of 
the  titie,  where  the  descendant  takes  sob* 
stantiaDy  the  same  estate  under  the  new 
settlement  as  he  would  have  had  under 
the  old.  I^  in  such  a  case,  the  estate  re- 
mains undiminished  in  quantity,  it  is  held 
to  be  merely  a  modification  of  his  original 
title ;  and  if  it  is  diminished  in  value  for 
his  benefit  he  is  felt  merely  to  have  an- 
ticipated the  possession.  In  this  case  it 
is  clear  that  there  is  not  only  a  re-settie- 

(1)  12  Com.  B.  Bap.  N.S.  6«8;  1.6.  <2I«w 
J.  Bep.  (M.B.)  C.P.  17 ;  aflSrmed  on  appeal  16  Com. 
B.  Bep.  N.S.  170 ;  •.  c  SS  Law  J.  Bep.  (n.*.)  CF. 
128 ;  and  in  the  House  of  Lorda  nom.  JMieo*  r, 
Oardiiur,  11  H.L.  Oaa.  828 ;  a.  c  S4  Law  J,  Ben, 
(xA)aF.  282. 
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ment  by  virtae  of  the  absolate  power  over 
the  fee  simple  vested  in  different  persons 
from  the  person  now  taJdng  as  tenant  for 
life,  bat  the  subject  matter  is  also  diffe> 
rent,   because,    from  the    re-settlement, 
there    had  been  subtracted,  not   in  his 
favour,  but  in  favour  of  other  persons, 
the  -whole  of  a  particular  property,  the 
Oakeugates  property,  which  the  father, 
with  the  consent  of  the  eldest  son,  took 
put  of  the  settlement  for  his  own  benefit ; 
and  there  are  also,  as  it  is  admitted,  large 
charges  laid  upon  the  estate  which  de- 
stroy its  identity  in  point  of  quantity  and 
value.     I  do  not  think  that  the  authori- 
ties are  in  any  d^free  whatever  open  to 
question  or  doubt,  which  say  that  those 
circomstances  prevent  the  condition  being 
fulfilled,  which  is  to  defeat  the  clause.    In 
the  case  of  Omrdiner  v.  Jellicoe  (ubi supra), 
Sir  W.  Erie  says  with  reference  to  the 
argument  that  the  plaintiff  was  in  pos- 
session of  part  of  the  lands,  which  had 
passed    under    Sir  W.  Gardiner's    will 
to  the  testator,  «nd  so  to  his  son  James, 
and  that  therefore  he  was  in  possession  of 
the  Gardiner  estate,  and  so  incapable  of 
holding  the  Clark  Hill  estate  at  the  same 
time,   there   are    two  answers,   each  of 
which  is  sufficient.    The  second  answer 
which  he  gives  is :    "  It  appean  by  the 
admissions  that  the  lands,  formerly  part 
of  those  comprised  in  the  Ghirdiner  pro- 
perty, are  only  a  smaJl  part  held  under  a 
new  title,  and  subject  to  incumbrances 
that  could  not  have  been  imposed  on  the 
estate  tail  if   the  plaintiff  bad  taken  it 
nnder  the  devise.    Though  he  holds  some 
of  the  samis  lands  he  has  not  in  substance 
the  same  amount  of  property,  nor  in  title 
-the  same  estate  as  that  to  which  the  shiffe- 
•ing  clause  referred."    As  &r  as  I  know, 
all  the  cases  on  the  sulgect  are  uniform. 
Therefore  in  our  opinion    this    petition 
must  be  dismissed  with  costs. 


Solidtois — Messrs.  Gregory,  Bowcliffes  and  Bavle, 
for  plainti£& ;  Messrs.  Law,  Hnssej  and  Hulbert, 
and  Messrs.  Dimond  &  Son,  for  defendants. 


} 


PATTISON  V.  QILFOBD. 


JeSSEIi,  M.R. 

1874. 
May  4. 

Injunction — ^ght  of  Shooting — Neeet' 
sary  Interference  with  Bight  —  Sale  for 
Building  Purposes. 

G.,  owner  of  a  fwrm  of  180  acr^  subject  to 
a  right  of  shooting,  which  had  been  demised 
for  a  term  to  P.,  staked  otit  a  road  across  the 
farm,  pulling  down  two  hedges  for  the  pur- 
pose, and  put  itp  the  farm  for  scUe  by  auction 
in  thirteen  lots,  some  of  which  were  described 
as  eligible  for  building  purposes.  The  par- 
ticulars mentioned  the  right  of  shooting, 
and  stated  that  the  sale  was  subject  to  such 
right.  On  bill  for  iiywnction  by  P.  to  re- 
strain the  sale, — Held,  that  it  did  not 
appear  that  the  sale  must  inevitably  result 
in  an  injury  to  the  plaintiff's  right  of  shoot- 
ing, and  that  accordingly  the  biU  must  be 
dismissed  with  costs,  and  an  enquiry  toa« 
directed  as  to  damages  caused  by  the  ex 
parte  injunction. 

Principles  on  which  Courts  of  equity  act  in 
granting  injtmetions  to  restrain  threatened 
acts  coneidered. 

In  1871  a  Mr.  Leg^  demised  to  the 
^aintiff  a  farm  of  480  acres,  known  as 
Kilnwood  Farm,  and  at  the  same  time  the 
right  of  shooting  over  an  adjoining  &rm 
of  180  acres,  culed  Garylls,  whidi  was 
divided  from  the  Eilnwood  Farm  by  a 
turnpike-road.  Both  the  &rm  and  right 
of  shooting  were  let  to  the  plaintiff  for 
twenty-one  yeexs,  from  the  29th  of  Sep- 
tember, 1871. 

On  Gary  lis  Farm  there  were  some  coverts 
which  the  plaintiff  considered  important 
to  his  shooting  on  both  forms. 

Mr.  Legh  subsequently  sold  Curylls  to 
the  defendant. 

The  defendant  put  Garylls  up  for  sale 
by  auction  in  thirteen  lots,  the  particulars 
described  the  property  as  suitable  either 
for  agricultural  or  building  purposes. 
They  stated  that  the  putobasers  of  tlie 
different  lots  were  to  maintiain  a  new  road 
about  to  be  made  by  the  vendor. 

The  particulars  also  stated  the  exist- 
•enoe  of  the  plaintiff's  right  of  shootane 
as  follows — "  The  tenant  of  the  Elilnwooa 
J'arm  (adjming  -Caiylls)  is  during  his 
•tenancy  entitled  to  ih9  wootan^  (except 
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rabbita)  over  the  frhole  or  the  greater  por> 
tion  of  the  lots,  and  all  the  lots  affected  by 
BOoh  right  will  be  sold  subject  thereto." 

The  plaintiff  when  he  heard  of  the  pro- 
posed sale  wrote  to  the  defendant  giving 
him  notice  of  the  right  of  shooting,  and 
warning  him  that  the  proposed  sale  woald 
interfere  with  it.  The  defendant  replied 
that  by  the  particnlars  the  sale  was  ex- 
pressly subject  to  the  right  of  shooting. 

The  sale  was  fixed  for  the  1st  of  April, 
1874.  On  the  27th  of  March,  1874,  the 
plaintiff  filed  a  bill  against  the  defendant, 
stating  that  the  defendant  had  purchased 
the  property  for  the  purpose  of  a  building 
speculation,  and  that  the  proposed  sale 
was  made  with  the  object  of  furthering 
this  speculation.  It  also  contained  the 
following  allegation  —  "  The  defendant 
threatens  and  intends,  in  order  to  assist 
bis  said  building  speculation,  to  grub  np 
the  hedgerows  and  plantations,  and  wholly 
to  destroy  the  coverts  which  at  present 
serve  to  preserve  the  game  on  the  estate, 
and  if  he  is  allowed  to  carry  out  his 
designs,  not  only  will  the  shooting  over 
Catylls  be  wholly  done  away  with,  but 
the  shooting  over  Kilnwood  Farm  will  be 
materially  injured  thereby  and  rendered 
of  littie  or  no  value." 

The  bill  prayed  that  the  defendant 
might  be  restnuned  from  offering  Carylls 
"  for  sale  for  building  purposes,  or  from 
gabbing  up  the  hedgerows  or  plantations 
thereon,  or  from  proceeding  with  the 
.  oonstmction  of  the  said  intended  road,  or 
firom  otherwise  dealing  with  estate  so  as 
to  interfere  with  or  prqudice  the  plain- 
tiff's right  of  shooting  over  the  same." 

The  plaintiff  filed  an  affidavit  echoing 
the  statements  in  the  biU,  and  before  the 
sale  was  held  obtained  an  interim  order 
ex  parte  to  restrain  it,  on  the  usual  under- 
taking as  to  damages. 

A  motion  for  an  interlocutory  injunc- 
tion was  made  which  was  turned  into  a 
motion  for  decree  and  now  came  on  for 
bearing. 

It  appeared  that  the-  proposed  road  had 
not  been  metalled,  but  bad  been  staked 
out,  and  two  hedges  had  been  cut  through 
for  the  purpose.  The  proposed  road  ran 
across  the  farm. 

It  did  not  appear  that  the  defendant 
.  intended  to  do  anything  fhirther  for  the 


purpose  of  the  sale  calculated  to  damage 
the  right  of  shooting. 

Mr.  Fry  and  Mr.  Oookaon,  for  the  plain- 
tiff.— It  is  clear  fivrn  the  particulars  that 
the  intention  is  to  divide  the  property 
into  thirteen  building  lots  for  the  purpose 
of  erecting  villa  residences,  therefore  the 
proposed  sale  must  result  in  the  destruc- 
tion of  the  plaintiff's  right  of  shooting. 
[Thb  Masteb  of  the  Bolls  referred  to 
Haines  v.  Taylor,  10  Beav.  75 ;  s.  c. 

2  Ph.  209; 
The  Emperor  of  Austria  y.  Day,  3  De 
Gex,  F.  4  J.  217 ;  s.  c.  2  Giff.  628 ; 
s.  c.  30  Law  J.  Bep.  (n.s.)  Chanc. 
690.] 
At  any  rate  the  making  of  the  proposed 
road  must  pro  tanto  imure  the  right,  and 
therefore  the  plaintiff  is  entitled  to  an 
injunction.    The  defendant  is  violating  an 
express  covenant  (the  covenant  for  quiet 
enjoyment),  and  therefore  the  question  of 
the  amount  of  damage  is  immaterial — 
Tipping  v.   Eekereley,  2  Kay  &  J. 
264, 
which  doctrine  was  applied  to  a  covenant 
for  quiet  enjoyment  in  the  case  of 

Leeeh    v.    Sehweder,    Law   Journal, 
Weekly  Notes,  April  25, 1874,  p.  61. 
Mr.  8(mthgate  and  Mr.  North,  for  the 
defendant,  were  not  called  on. 

Thb  Mastbb  or  thb  Bolls. — I  do  not 
think  I  can  give. the  relief  that  the  plain- 
tiff asks.  I  have  a  stfvng  notion  that  the 
defendant  would  have  done  something 
wrong  if  the  plaintiff  had  not  written  him 
a  letter,  but  the  answer  to  the  letter 
was,  "  Look  at  my  particnlars ; "  and  I 
must  look  at  the  particulars.  The  plain- 
tiff says  this  in  substance — "  I  have  a 
right  of  shooting  over  some  land,  with  a 
covenant  for  quiet  enjoyment."  It  was 
not  actually  demised,  but  it  was  an  agree- 
ment by  letter  which  in  this  Court 
amounts  to  a  demise.  He  is  coming  here 
now  for  an  injunction  in  effect,  though  not 
in  terms,  to  restrain  the  defendant  from  in- 
terfering with  his  rights.  The  injunction 
he  actually  prays  for  is  a  most  singular 
one;  it  is  an  injunction  "from  offering 
the  estate  for  sale  for  building  purposes, 
or  &om  grubbing  np  the  hedgerows  or 
plantations  thereon ' — which  the  defend- 
ant has  not  the  slightest   intention  of 
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doing — or  from  "  proceeding  with  the 
construction  of  the  said  intended  road  " — 
which  road  the  defendant  has  abeady 
constructed  substantially — "  or  otherwise 
dealing  with  the  said  estate  so  as  to  in- 
terfere with  or  prejudice  the  due  exercise 
and  enjoyment  by  the  plaintiff  of  his 
right  of  shooting  oyer  the  same."  Now 
the  latter  words  mnstgovem  the  whole. 

\_Mr.  Southgate. — ^With  this  exception 
that  there  is  that  clause  "  or  otherwise 
dealing  with  the  said  estate,"  that  is  the 
injunction  they  persuaded  your  Honour 
to  grant  them.  J 

The  Master  or  the  Bolls. — ^Yes,  but 
I  granted  that  injunction  on  an  assertion 
in  an  affidavit  tiiat  the  defendant  was 
going  to  grub  up  and  destroy  the  planta- 
tions. If  the  &cts  proved  had  been  any- 
thing like  the  facts  stated  and  verified  by 
affidavit  on  which  I  granted  an  interim 
order,  I  should  have  stopped  the  defend- 
ant from  doing  them.  Bat  the  facts  now 
are  wholly  mfferent,  because  all  the 
destruction  that  the  defendant  has  com- 
mitted  is  limited  to  this,  that  he  has  made 
a  small  road  across  the  fiurm  and  cat 
through  two  hedges.  Nobody  pretends 
now  that  that  will  interfere  with  the  birds 
in  any  way  or  with  the  shooting  in  any 
way ;  therefore  the  point  really  does  not 
arise.  What  the  defendant  is  actually 
doing  is  this,  he  is  putting  up  the  pro- 
perty for  sale  in  lots,  I  think  thirteen, 
under  particulars  of  saje  which  inside  say 
nothing  about  building ;  outside  they  state 
this,  that  it  is  a  valuable  freehold  estate, 
with  excellent  form  house,  various  en- 
closures and  so  on,  "  suitable  for  agricul- 
tural or  building  purposes."  When  I 
said  inside  I  did  not  mean  the  front  sheet, 
which  I  call  the  outside  also— it  states 
this :  "  Several  plots  of  accommodation 
and  building  luid,  delightfully  situate 
and  suitable  for  the  erection  of  villas  or 
residences,"  and  that  is  all  I  can  find 
about  building  in  the  particulars.  Then 
there  comes  the  title  "  Observations  " — I 
must  do  the  defendant  the  justice  of  say- 
ing it  is  in  large  letters — the  second  of 
them  is,  "  The  tenant  of  the  Ealnwood 
Farm  (adjoining  Carylls)  is  daring  his 
tenancy  entitled  to  the  shooting  (except 
.  rabbits)  over  the  whole  or  the  greater 
portion  of  Uie  lota,  and  all  the  Iota  Seated 


by  such  right  will  be  sold  sabjeot  {hereto." 
Then  it  goes  on  to  say  that  the  purchasers 
of  certain  lots  are  "  to  maintain  and  keep 
in  repair  the  new  road  about  to  be  made 
by  the  vendor ;"  he  has  made  it 

[3fr.  Southgate. — We  have  only  staked 
it  out ;  removed  the  hedges  and  staked 
it  out.] 

Thb  Mastkb  or  thb  Bolls. — ^I  do  not 
mean  to  say  he  has  metalled  it,  bat  he 
has  made  it,  he  has  staked  it  out,  and 
taken  down  iiie  boundaries,  so  as  to  make 
the  road — "  until  saoh  road  shall  be  dedi- 
cated to  the  pablic  or  taken  to  by  the 
parish,  in  proportion  to  the  respective 
frontages  of  saoh  lots  to  such  road." 
Those  things  are  equivalent ;  the  parish 
cannot  take  to  the  road  unless  there  is 
a  dedication  to  the  public.  That  is  aU  ; 
there  is  not  another  word  that  I  can  find 
to  shew  any  representation  as  to  any 
particular  portion  being  building  ground 
or  as  to  any  particular  quantity,  the  only- 
representation  is  that  there  are  several 
plots  of  accommodation  and  buildiar 
land,  and  lot  6  is  described  as  "Wdi 
situated  for  the  erection  of  a  house;"  it 
is  only  "well  situated ;"  it  does  not  say 
that  it  is  building  land;  it  is  "weU 
situated;"  there  is  notiiing  more  in  ii. 
The  fiMst  is  the  defendant  carefullv  ab- 
stained, no  doubt,  having  received  the 
plaintiff's  letter,  from  representing  thai 
any  bit  of  the  land  is  immediately  avail- 
able for  building  purposes.  If  a  man 
sells  land  in  thi^  way,  and  tells  the  par- 
chaser,  "  Mind,  during  the  tenant  anoUier 
party  has  the  right  of  shooting,  and  if.it 
turns  out  that  you  cannot  build  without 
interference  with  the  right  of  shooting, 
he  tolls  the  purchaser  thu, — "  Becollect, 
you  must  make  some  arrangemrat  with 
the  person  holding  the  right  of  shooting 
before  you  can  build,  that  is  all;  it  is 
'  well  situated  for  building,'  admiral^ 
situated  for  the  erection  of  a  house ;  onfy 
before  you  erect  your  house  you  most 
either  get  the  leave  of  the  person  entitled 
to  the  right  of  shooting,  or  wait  till  the 
expiration  of  the  lease  of  the  shooting." 
There  is  nothing  at  all  to  tell  him  tiiat  he 
has  an  immediate  right  of  building  irre- 
spectire  6i  iliat  right. 

Now  what  are  the  principles  upon 
whioh  this  Goort  intor&rsa  ?    I  {afeo  \% 
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that  in  order  to  grant  an  injimction  at 
the  snit  of  a  plamtifT  who  complains  not 
of  an  act  being  an  aotaal  violation  of  the 
right,  bat  that  if  a  threat  or  intention  is 
carried  into  effect  it  will  be  a  violation  of 
the  right,  he  most  shew  that  is  the  in. 
eritalne  result.  It  will  not  do  to  saj  it 
may  be,  he  must  shew  that  the  threat  is 
the  inevitable  result.  Now  on  that  point 
there  are  some  well  known  authorities. 
The  case  usually  cited  is  a  decision  of 
liord  Oottenham  in  Haines  v.  Taylor  (iibi 
•upra),  and  there  it  was  laid  down  pretty 
well  in  the  way  I  have  put  it,  that  is,  that 
if  the  act  threatened  to  be  done  coidd  by 
any  possibiliiy  be  done  in  such  a  way  as 
not  to  prejudice  the  right,  it  would  not  be 
restrained ;  it  is  not  sufficient  to  say  that 
it  pox>bablT  will  prejudice  the  right.  In 
tiiatoaaeitis  said,  "The  Court  refuses 
the  motion,  not  because  it  has  formed  an 
opinion  as  to  the  legality  of  what  it  is 
alibied  the  defendants  are  about  to  do, 
but  simply  because  the  plaintiff  has  not 
brought  before  it  circumstances  which 
enable  it  to  interfere  between  the  parties." 
That  is  the  real  point.  The  principle  is 
that  if  you  say  we  defendant  is  going  to 
do  an  unlawful  act,  you  must  prove  it  is 
oeceesarily  unlawful,  it  is  not  enough  to 
say  it  may  be  unlawifnl.  Now  the  same 
rainciple  was  laid  down  in  the  case  of  The 
Emperor  of  Auetria  t.  Day,  as  to  the 
grounds  on  which  an  injunction  ought  to 
be  granted.  In  the  report  in  8  De  G&,  F. 
&  J.  240,  the  passa^  occurs — "  I  consider 
this  Court  has  jurisdiction  by  injunction 
to  protect  property  firom  an  act  threatened 
wmch  if  completed  would  give  a  right  of 
action.  I  by  no  means  say  that  in  every 
such  case  an  injunction  may  be  demanded 
as  of  right ;  but  if  the  party  applving  is 
free  from  blame  and  promptly  applies  for 
relief,  and  shews  that  by  the  threatened 
wrong  his  property  would  be  so  injured 
that  an  action  for  damages  would  be  no 
adequate  redress,  the  injunction  will  be 
eranted."  Then  in  Tipping  v.  Eekersley 
{ubi  mptw),  which  I  hold  at  present  to  be 
still  law,  it  is  laid  down  that  if  there  is  an 
express  covenant  of  which  a  breach  is 
threatened,  or  a  covenant  for  quiet  enjoy- 
ment, then  it  is  not  necessary  to  shew 
damage ;  it  is  sufficient  to  shew  there  is 
a  breach  of  the  express  covenant;  but  at 


all  events  you  must  shew  the  breach.  All 
these  observations  would  apply  if  the  de- 
fendant were  actually  threatening  to 
erect  villas ;  it  does  not  by  any  means 
follow  as  of  necessity  that  the  erection  of 
one  or  two  villas  will  injure  the  right;  of 
shooting ;  it  depends  upon  the  part  of  the 
farm  on  which  the  villas  are  built,  the 
number  of  the  villas  and  the  size  of  them, 
&C.  It  may  or  may  not  be  that  the  erec- 
tion will  injure  the  right.  I  should  hesi- 
tate long  before  I  granted  an  injunction 
e^ainst  a  defendant  over  whose  estate 
there  existed  a  right  of  shooting,  to  pre- 
vent his  building  a  single  house.  Of 
course  it  would  depend  somewhat  on  the 
extent  of  the  property,  and  the  nature  of 
the  coverts  and  so  on,  but  I  should  hesi- 
tate very  long,  I  should  require  to  be  satis- 
fied according  to  the  authorities  that  the 
erection  of  a  house  or  even  two  houses,  if  it 
was  a  large  estate,  would  necessarily  pro- 
duce injury  inevitably — not  in  the  sense  of 
there  being  no  possibility  the  other  way, 
because  I  think  Courts  of  Justice  must 
always  act  upon  a  theory  of  very  great 
probability  as  being  sufficient — I  do  not 
mean  absolutely  necessary,  bat  such  a  great 
probability  that  in  the  view  of  ordinary 
men  usingordinary  sense,  the  injury  would 
follow.  But  in  this  case  the  defendant  is 
not  going  to  do  anything  of  the  kind ;  all 
he  is  going  to  do  is  what  he  has  an  un- 
doubted right  to  do— to  sell  the  estate, 
and  he  may  sell  it  in  several  lots  or  in  one 
lot  as  he  tiiinks  fit,  and  he  may  tell  the 
purchaser  anything  he  likes  in  praise  of 
the  estate, — that  it  is  beautifully  situate, 
that  it  is  well  adapted  for  building ; — he 
would  not  tell  the  purchaser,  "  Yon  may 
build  upon  it  forthwith,  and  you  will  not 
injure  the  right  of  shooting; ' '  he  does  not 
do  that ;  aU  he  says  is,  "There  are  some 
plots, — one  of  which  in  particular  is 
pointed  out, — very  eligible  for  building 
purposes,  but  recollect  there  is  a  right  of 
shooting  over  all  the  plots,  and  you  take 
subject  to  that  right,  therefore  if  it  turns 
out  that  you  cannot  build  in  the  way  you 
would  like  to  do  you  must  wait  till  the 
right  is  at  an  end,  or  you  must  be  careful 
and  not  make  such  an  erection  as  will 
interfere  with  this  right  of  shooting." 
That  is  the  effect  of  the  particulars.  No 
caatious  man  who  understood  the  parti- 
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onlars  wonld  haj  that  land  for  immediate 
bailding ;  he  would  see  the  difficulty  which 
he  would  get  into  with  regard  to  the 
owner  of  the  right  of  shooting.  Then  it  is 
said,  "  What  is  the  owner  of  the  right  of 
shooting  to  do  if  jou  cut  np  an  estate  in 
a  great  number  of  lots  ?  Is  he  to  sue  the 
owner  of  each  lot  ?  "  That  is  his  misfor- 
tone.  He  has  no  contract  with  the  land- 
lord not  to  sell  his  estate  in  lots.  If  it 
was  desirable  not  to  accept  a  grant  of  the 
right  of  shooting  except  on  those  terms 
he  should  have  stipulated  for  them.  I 
know  of  nothing  that  prerents  a  landlord 
who  has  granted  the  right  of  shooting 
over  his  estate  {ix)m  afterwards  selling 
his  estate  in  lots.  You  m^have  fifty 
lots  or  five  hundred  lots.  It  might  bie 
very  inconvenient  for  the  owner  of  the 
right  of  shooting  if  he  had  to  sue  a  great 
many  parties  and  bring  a  great  manj 
actions,  but  still  I  take  it  his  right  of 
shooting  is  not  necessarily  interfered  with 
W  the  mere  division  of  the  estate  into  lots. 
Then  is  it  interfered  with  by  the  pur- 
chaser of  the  lots  being  told,  "  Some  of 
the  lots  are  very  well  situate  for  building," 
but  they  are  told  at  the  same  time,  "  It 
is  subject  to  the  right  of  shooting  ?  "  I 
cannot  hold  it  is.  The  mere  telling  them 
what  is  the  fact,  that  these  are  eligible 
building  sites,  though  not  immediately 
available  on  account  of  the  right  of  shoot- 
ing is  not  an  interference  wiui  the  right 
of  shooting  in  any  way.  And  I  cannot 
see  how  (he  plaintiff  has  a  right  to  come 
to  this  Court  for  relief,  and  under  those 
drcnmstances  as  I  cannot  give  any  relief, 
and  as  my  rule  is  to  make  the  costs  fol- 
low the  result,  except  in  a  very  extra- 
ordinary case,  which  I  do  not  think  this 
is,  I  shall  dismiss  the  bill  with  costs,  and 
direct  an  enquiry  as  to  the  damages 
caused  by  the  injunction  to  restrain  the 
sale. 


Soliciton — Messrs.  Nickiason,  Frail  &  Miekinson,. 
for  plaintiff;  Messrs.  Asharst,  Morris  &  Co.,  for 
defendant. 


:■} 


Hall,  V.C. 

187-*.      >  bbakd  v.  blow. 

March  23 

Practice  —  Interpleader  Suit — IiUerim 
Order  —  Injunction  —  Payment  of  Money 
into  Court  in  "  Urgent  Cases  " — Clumcery 
Funds  Act,  1872,  nde  12. 

In  urgent  cases,  and  especially  in  in- 
junction suits,  parties  should  now  proceed 
under  the  Chancery  Funds  Act  and  RiUes, 
,  1872,  ntle  12,  and  thereby  obviate  all  un- 
necessary delay  in  obtaining  their  orders. 

Motion. 

This  was  an  interpleader  soif,  and  it 
came  on  npon  an  ex  parte  motion  for  an 
injunction  to  restrain  an  action  at  law 
upon  payment  of  the  money  into  Court. 

JIfr.  F.  0.  J.  Millar  was  for  the  plaintiff 
in  the  suit. 

Hall,  V.C,  in  granting  the  injunction, 
said  that  it  was  desirable  that  the  pro- 
fession should  know  that  if,  in  such  cases 
as  these,  the  parties  lodged  the  money  at 
the  Bank  of  England  in  the  mode  pro- 
vided by  the  Chancery  Funds  Rules, 
1872,  rule  12,  and  produced  the  receipt 
to  the  registrar  on  drawing  up  the  order, 
there  need  be  no  delay  in  issuing  the  in- 
junction. 


Solicitors — Messrs.  Waltons,  Bubb  &  Walton. 


NoM.— See  Fidd  and  Dunn's  Practice  under  the 
Chaneerg  Fundi  Act,  1872,  pp.  12,  17;  see  also 
Fidd  and  Dunn's  Practice  under  the  Chancery 
Funds  Act,  1872,  Forms  p.  95,  Form  22,  "  Appli- 
cation to  lodge  money  at  the  bank  in  an  urgent 
case;"  and  22a,  "Order  for  injonction  where 
money  has  been  lodged  in  Court;"  and  23,  "Faj- 
master-general's  certificate  of  payment  into  Court 
of  money  lodged  in  an  urgent  case." 

By  rule  10  of  the  same  rules,  money  and  secn- 
rities  may  be  paid  or  transferred  into  or  deposited 
in  Court,  and  be  placed  in  the  books  of  the 
Chancery  Pay  Office  to  the  credit  of  a  cause  or 
matter  on  a  direction  to  be  obtained  from  the  pay- 
master-general upon  the  written  request  of  the 
person  dedrous  of  so  paying,  transferring  or  de- 
positing, or  of  his  solicitor,  "  without  an  order."    ° 
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Feb.  25.     J       littlbdale's  case. 

Oompwnies  Olausee  Act,  1845,  section 
16 — Transfer'— Oalls  Due — Contributory — 
Unsitccess/ul  Appeal  hy  Official  Liqui- 
dator— Costs. 

A  transfer  of  shares  in  a  eompa/ny  suhjeet 
to  the  provisions  of  the  Companies  Act,  1845, 
tokioh  is  made  with  the  sanction  of  the 
dwreetors  whilst  calls  are  due  aiid  is  duly 
registered,  is  not  invalid  wider  the  16th 
section  of  the  Act,  and  the  transferror  is 
not  liable  as  a  contributory. 

The  restriction  placed  by  the  16th  section 
upon  the  transfm-  of  shares  on  which  coils  are 
due  was  enacted  for  the  protection  of  the 
eompany,  and  may  be  toained  by  them. 
■  The  respondent's  costs  of  an  tmstuxessful 
appeal  by  the  official  liquidator  ordered  to 
he  paid  by  the  liquidator. 

This  was  an  appeal  from  an  order  of 
Yioe-Chancellor  MalinB  removing  Mr. 
Ltttledale's  name  from  the  list  of  share- 
holders of  the  Hojlake  Boilway  OompaOT. 

The  Company  -was  incorporated  in  1863 
hy  a  special  Act  of  Parli^ent,  incorpo- 
rating the  Companies  Glauses  Consolida- 
tion Act,  1845  (8  Vict.  c.  16). 

Mr.  liitUedale,  who  was  named  in  the 
q>eoial  Act  as  one  of  the  directors,  applied 
for,  and  had  allotted  to  him,  one  hundred 
shares  of  102.  each,  upon  which  11.  was 
paid  np. 

In  Jannary,  1865,  an  agreement  was 
made  between  the  company  and  a  con- 
tractor named  Piercejr,  by  which  Piercey 
agreed  to  porchase  the  land  and  complete 
the  railwaT  and  works  for  a  certain  snm, 
to  be  paid  to  him  partly  in  money  and 
partly  in  shares  and  debentores  of  the 
company,  to  be  considered  as  fnlly  paid 
up.  In  August,  1866,  Mr.  Littledale,  who 
was  then  chairman  of  the  board,  was 
dissatisfied  with  the  manner  in  which  the 
afiairs  of  the  company  were  being  carried 
on,  and  an  arrangement  was  made  that  he 
should  retire  from  the  direction  and 
should  transfer  to  Piercey  his  one  hun- 
dred shares,  upon  which  calls  to  the 
amount  of  SI.  per  share,  in  all  3002.,  had 
been  made,  and  were  then  actually  due, 
and  upon    which    there  was  a  further 

HXW  ijBJilES,  48.— ClUMC. 


liabilify  of  6002.  In  retnm  for  these 
one  hundred  shares  Piercey  was  to  trans, 
fer  to  Littledale  one  hundred  fully  paid 
up  shares  out  of  those  which  had  been 
allotted  to  him  under  his  agreement  with 
the  company.  The  said  arrangement  was 
carried  out  by  mutual  transfers  by  Little- 
dale and  Piercey,  duly  made  and  regis- 
tered, on  the  8th  of  August,  1866. 

Littledale  thereupon  resigned  his  seat 
at  the  board.  The  one  hundred  shares  so 
transferred  to  Piercey  were  under  a  reso- 
lution of  the  directors,  passed  the  24th 
of  August,  1866,  credited  by  the  company 
in  the  running  account  which  existed 
between  them  and  Pieroy  with  the  amount 
unpaid  thereon,  and  were  entered  on  the 
register  as  Ailly  paid  up  shares. 

In  1872  a  special  Act  was  passed  for 
the  winding  up  of  the  company  and  the 
sale  of  the  undertaking,  under  the  pro- 
visions of  the  Companies  Act,  1862. 

In  the  vrinding  up  the  ofiScial  liquidator 
treated  the  above-mentioned  transaction 
as  invalid,  and  placed  Mr.  Littledale  on  the 
list  of  contributoiies  for  one  hundred 
shares,  with  only  II.  paid  thereon.  The 
Vice- Chancellor  refused  to  settle  him 
upon  the  list  of  contributoiies,  and  the 
ofiGcial  liquidator  appealed. 

The  16th  section  of  the  Companies 
Clauses  Consolidation  Act,  1845  (8  Vict. 
0. 16),  enacts  that  "  no  shareholder  shall 
be  entitled  to  transfer  any  share  after  any 
call  shall  have  been  made  in  respect  there- 
of nntil  he  shall  have  paid  such  call,  nor 
until  he  shall  have  paid  all  calls  for  the 
time  being  due  on  every  share  held  by  him." 

Mr.  Jackson  and  Mr.  Westlake  appeared 
in  support  of  the  appeal. — ^The  transaction 
between  Piercey  and  Littledale  could  not 
stand ;  it  was  a  mere  scheme  for  getting 
rid  of  a  troublesome  director.  No  valid 
transfer  could  be  made  of  shares  on  which 
calls  were  due.  (Section  16  of  the  Com- 
panies Clauses  Consolidation  Act.)  No- 
thing was  due  to  Piercey,  and  the  com- 
pany had  no  right  as  against  creditors  to 
treat  these  shares  as  Mly  paid  up. 

Mr.  Higgins  and  Mr.  BardsweU,  for 
Littledale,  were  not  called  upon. 

LoBD  JnsnoB  Jahes  said  he  was  of 
opinion  that  the  order  of  the  Yice- 
Chancellor  ought  to  be  a£Bnned.     The 
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transfer  of  these  shares  by  Littledale  to 
Piercey  had  been  duly  registered,  and 
littlei^e  was  not  a  shareholder  on  the 
register  in  respect  of  them.  "Why  should 
he  be  put  upon  the  register  ?  It  was  said 
that  the  bargain  between  him  and  Piercey 
was  not  proper  as  regarded  the  company, 
but  that  could  not  make  him  a  share- 
holder or  a  contributory.  Then  it  was 
said  that  section  16  of  the  Companies 
Clauses  Act,  1845,  made  it  impossible  for 
Mr.  Littledale  to  transfer  his  shares  whilst 
there  was  a  call  due  upon  them.  The 
provisions  of  that  section  in  themselves 
shewed  that  they  were  intended  for  the 
protection  of  the  company,  and  to  give 
the  company  a  lien  upon  all  shares  of  any 
shareholder  in  respect  of  any  calls  due 
from  him.  That  was  a  provision  which 
might  be  waived  by  the  company,  and 
did  not  make  the  transfer  void.  It  did 
not  say  that  the  shares  should  remain  the 
shares  of  the  transferror,  notwithstanding 
his  transfer  of  them.  If  there  had  been 
any  breach  of  duty  on  the  part  of  the  di- 
rectors in  assenting  to  the  transfer,  that 
might  be  a  ground  for  a  special  action  or 
suit  against  them  for  damages  sustained 
through  their  breach  of  trust.  Then  it 
was  said  that  the  calls  on  these  shares 
ought  not  to  have  been  entered  as  paid. 
If  that  were  so  there  might  be  a  right  of 
action  against  Mr.  Littledale  for  the 
amount  of  the  caUs  which  were  made 
whilst  he  was  holder  of  the  shares,  and 
which  became  due  fi:«m  him;  but  that 
was  no  ground  for  putting  him  on  the  list 
ofcontribntories.  He  was  merely  a  debtor 
to  the  company,  and  a  mere  debtor  to  a 
company  could  not  be  made  a  contribu- 
tory, as  had  been  argaed,  nnder  the 
200th  section  of  the  Companies  Act, 
1862,  because  the  money  coming  from 
him  might  be  used  for  the  purpose  of 
discharging  the  liabilities  of  the  com- 
pany. The  appeal  must  be  dismissed 
with  costs. 

LoBD  Justice  Mellish  was  of  the  same 
opinion.  The  only  real  question  was, 
whether  the  16th  section  of  the  Companies 
Clauses  Act,  1845,  prevented  the  transfer 
when  registered  from  passing  the  pro- 
perty in  shares  upon  which  a  call  was  due, 
and  he  was  of  opinion  that  it  did  not. 
The  fact  that  the  section  applied  not  only 


to  the  shares  in  respect  of  which  a  oaQ 
was  due,  but  to  all  other  shares  of  the 
shareholder,  shewed  that  the  object  of  it 
was  merely  to  give  the  company  a  right 
over  the  shares.  If  the  effect  of  the  sec- 
tion were  to  make  the  transfer  void,  the 
result  would  be  that  if  the  company  should 
permit  the  shares  on  which  the  call  was 
due,  or  any  other  shares  of  the  same 
shareholder,  to  be  transferred,  the  pur- 
chaser of  sach  shares,  and  everybody 
claiming  nnder  him,  would  have  no  title 
to  them. 

Then  it  was  said  the  object  of  the  sec* 
tion  was  to  benefit  the  creditors  of  the 
company.  There  was  nothing  in  the  sec- 
tion to  shew  that  the  Legislature,  in  pass- 
ing it,  had  the  creditors  in  view,  nor  waa 
it  certain  that  it  would  be  beneficial  to 
the  creditors  to  hold  the  transfer  void. 
The  36th  section  of  the  Act  provided  that 
a  creditor  fiuling  to  obtain  satisfaction  of 
his  debt  out  of  the  assets  of  the  com- 
pany, might  have  execution  against  any 
of  the  shareholders  to  the  extent  of  their 
shares  not  paid  up.  It  seemed  dear  that 
the  creditor  could  not  issue  execution 
against  two  shareholders  in  respect  of  the 
same  shares.  Then  the  question  would  be, 
under  circumstances  of  this  kind,  whether 
he  should  proceed  against  the  trans- 
ferror or  the  transferree,  and  it  seemed 
qoite  as  much  or  more  for  his  benefit  to 
proceed  t^ainst  the  latter  as  against  the 
former.  It  appeared,  therefore,  that  the 
directors,  having  assented  to  a  transfer, 
the  property  in  the  shares  passed.  That 
being  so,  whatever  other  remedy  there 
might  be,  Mr.  Littledale  could  not  be  a 
contributory  in  respect  of  those  shares. 
He  could  not  be  so  unless  he  was  liable  to 
be  put  on  the  rM^ter  in  respect  of  the 
shares.  His  Lorcbhip  was  of  opinion  that 
he  was  not  the  person  whose  name  onsrfat 
to  be  upon  the  register  as  the  holder 
of  them,  and  the  appeal  must  be  dis- 
missed. The  costs  must  be  paid  by  the 
official  liquidator. 

Solicitorg— Mesan.  Adrarst,  Horns  te  Co.,  for 
thn  official  liquidator;  Messrs.  Chester,  Urqa- 
hart  Se  Co.,  agents  for  Laces,  Banner  &  Co., 
Liverpool,  for  Mr.  Littledale. 
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beck's  case. 


Company — Contributory — Agreement  for 
Amalgamatum — Application  for  Shares — 
Allotment  on  Different  Termi — Aegmet' 
eence — Costa. 

An  amalgamation  between  two  companies 
Wat  agreed  upon,  on  the  tenns  that  the 
shareholders  in  the  selling  cotnpany  should 
receive  in  exchange  for  their  shares  in  that 
company  shares  credited  vnth  an  equal 
amount  in  the  purchasing  company.  In 
pursuance  of  this  arrangement  S.,  a  share' 
holder  in  the  seUing  company,  applied  for 
two  hundred  shares  in  <Aa  purchasing  cortu. 
pony.  The  shares  were  allotted  upon 
different  terms,  only  a/n  unascertained 
amount,  proportionate  to  the  assets  of  the 
ttXUng  company,  being  credited  thereon. 
Notice  of  allotment  upon  these  terms  was  sent 
to  B.f  and  his  name  vms  placed  on  the  re- 
gister in  August.  B.  thereupon  wrote  for 
the  sh(tre  certificates.  These  were  never  sent 
to  him,  although  repeatedly  asked  for.  The 
eompany  was  wound  up  in  November.  The 
amalganuiiion  was  afterwards  held  to  have 
been  altogether  void : — Held,  that  owing  to 
the  variation  in  the  terms  of  the  allotment 
from  those  of  the  application  for  shares, 
there  r^ever  was  any  contract  between  B.  and 
the  company  to  take  these  shares,  and  under 
the  dreumstances  there  had  been  no  aegui' 
eseenee  by  B.  in  the  allotment,  and  thtU  his 
name  must  therefore  be  removed  from  the  list 
of  eontribtUories. 

The  appeal  of  an  official  liquidator  of  a 
eompany  seeking  to  settle  a  respondent  upon 
the  Ust  of  cotUributories  being  dismissed 
with  costs,  the  respondent's  costs  wiU,  as  a 
rule,  be  ordered  to  be  paid  by  the  official 
liquidator  and  not  out  of  the  estate. 

This  was  an  appeal  by  the  official  liqni> 
dator  of  the  above  named  company  fi^m 
a  decision  of  Vice- Chancellor  Bacon  re- 
fusing to  settle  the  name  of  Mr.  Beck 
npon  the  register  of  shareholders. 

The  question  in  this  case  arose  out  of 
transactions  conseqaent  upon  the  intended 
amalgamation  of  the  Pronvss  Assurance 
Company  with  the  United  Ports  Insurance 
Company.    The  circumstances  relating  to 


that  intended  amalgamation  are  stated  in 
the  report  of  Wynne's  Case,  ante,  p.  138. 
Mr.  Beck  was  the  holder  of  forty  shares 
of  51.  each  iu'  the  Progress  Company,  and 
on  the  24th  of  July,  1869,  with  a  view  to 
the  proposed  amalgamation  being  effected, 
he  filled  up  and  forwarded,  through  the 
Progress  Company,  to  the  secretery  of 
the  United  Ports  Company,  an  applica- 
tion,  in  the  same  form  as  that  set  out  in 
Wynne's  Case  (tibi  supra),  for  two  hundred 
shares  in  that  company,  in  exchange  for 
his  shares  in  the  Progress  Company. 

On  the  Srd  of  August,  1869,  two  hun- 
dred shares  in  the  United  Ports  Company 
were  accordingly  allotted  to  him,  and  his 
name  was  placed  on  the  share  register  in 
respect  of  such  shares. 

On  the  6th  of  August  notice  of  such 
allotment  was  forwarded  to  him  in  a  let* 
ter  signed  by  Mr.  LOTland,  of  the  United 
Ports  Company,  in  the  same  terms  as  the 
letter  of  allotment  set  out  in  Wynne's  Oast 
(ubi  supra). 

On  the  10th  of  August,  and  again  on 
the  8th  of  November,  Beck  wrote  for  cer« 
tificates  of  the  shares  thus  allotted  to  him. 
From  the  last  of  these  two  letters,  having 
mentioned  two  previous  applications,  it 
appeared  that  he  had  also  written  an  in- 
termediate letter  for  the  same  purpose, 
but  no  further  evidence  of  such  an  appli. 
cation  could  be  adduced.  The  share  cer- 
tificates were  never  sent  to  him.  On  the 
9th  of  November,  1869,  an  order,  founded 
on  a  petition  presented  on  the  7th  of 
October,  was  made  for  winding  up  the 
United  Ports  Company.  In  the  winding 
up  the  Vice- Chancellor  made  the  order 
appealed  from,  refosing  an  application  on 
the  part  of  the  official  liquidator  to  have 
Mr.  Beck's  name  settled  upon  the  list  of 
contributories.  The  official  liquidator  ap- 
pealed. 

Mr.  Eddis  and  Mr.  Brookshank,  for  the 
official  liquidator,  in  support  of  the  ap- 
peal.— There  was  a  valid  contract  on  iu:. 
Beck's  part  to  take  these  shares. 

[Lord  Justice  James. — ^We  decided  in 
Wynne's  Case  (it&t  supra)  tliat  the  amal- 
gamation was  void,  and  that  the  applica- 
tion for  shares  on  the  footing  of  the 
amalgamation  and  the  allotment  of  shared 
on  different  terms  did  not  constitute  a 
coniaract  to  take  shares.     The  only  ques- 
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iion  is,  \?kether  Mr.  Beck  adopted  (he 
act  of  the  directors  of  the  United  Ports 
Company  in  patting  him  upon  the  register 
so  that  he  is  bound  by  an  implied  con- 
tract to  accept  the  shares  upon  the  terms 
on  which  they  were  allotted.] 

Harems  Case,  Law  Rep.  4  Chano.  503; 
and 

Addieon'a  Case,  39  Law  J.  Rop.  (n.s.) 
Chanc.   558 ;    b.  o.  Iaw  Rep.   5 
Chano.  294; 
shewed  that  Mr.  Beck  was  bound.  There 
was  acquiescence  on  his  part. 

[  LoBD  JosTicB  James. — "Acquiescence  " 
means  quiescence  under  such  circum- 
stances aa  induces  the  company  to  imply 
consent.] 

For  three  months  before  the  winding 
up  he  remained  on  the  register  with  his 
knowledge,  and  took  no  steps  to  hare  his 
name  removed.  His  application  for  the 
certificates  was,  in  itself,  an  acknowledg- 
ment that  he  was  a  shareholder — 

Kincaid't  Oase,  36  Law  J.  Rep.  (n.s.) 
Chanc.  499 ;    s.  c.    Law    Rep.  2 
Chanc.  412; 
Latm-ence's  Case,  36 Law  J.  Rep.  (N.s.) 
Chanc.  490 ;   s.  c.   Law  Rep.  2 
Chanc.  412. 
Upon  the  share  register  being  looked 
at,  it  now  appeared  that  Beck  was  not 
credited  therein  with  anything  in  respect 
of  the  shares  in  question,  the  space  in 
which  the  amount  paid  up  thereon  ought 
to  have  appeared  being  left  blank. 

Mr.  S.  M.  Jackson  and  Mr.  Cfraham 
Hastings,  for  Mr.  Beck,  were  not  called 
upon. 

LoBD  Justice  James. — I  am  of  opinion 
that  this  appeal  ought  not  to  have  been 
brought.  This  gentleman's  name  was  put 
upon  the  register  without  any  authority 
from  him.  The  placing  it  there  was  a 
perfectly  void  act.  The  sole  question  to 
be  decided  is,  whether  by  his  subsequent 
condact  he  did  anythmg  to  ratify  the 
act,  so  that  the  ratification  is  to  be  held 
as  giving  an  authority  for  it.  He  had 
been  told  there  was  to  be  an  amalgama- 
lion  of  the  two  companies,  and  that  he 
was  to  be  credited  with  something  in  the 
United  Ports  Company  in  exchange  for 
liis  shares  in  the  Progress  Company. 
When  he  has  notice  of  the  allotment  to 


him  of  shares  in  the  United  Ports  Com* 
pany,  he  writes  for  the  certificates  of 
those  shares.  They  are  never  sent  to  him. 
Bat  his  name  is  left  on  the  register.  It 
now  appears  that  on  the  register  he  is 
not  credited  with  anything  in  respect  of 
the  shares  so  allotted.  It  would  be  a 
monstrous  injustice  if  he  were  to  be  le& 
on  the  register  credited  with  nothing.  He 
applied  for  shares  in  the  United  Ports 
Company,  on  which  he  should  be  credited 
with  the  same  amount  as  on  the  shares  in 
the  Progress  Company  which  he  surren- 
dered. That  was  never  done.  There 
never  was  any  contract  to  take  shares, 
and  Mr.  Beck  is  entitled  to  have  his  name 
removed  &om  the  register.  The  appeal 
must  be  dismissed  with  costs. 

LoBD  Justice  Mellish. — I  am  of  the 
same  opinion.  I  think  the  Yice-Cluui- 
cellor's  judgment  was  right  on  the  ground 
on  which  he  put  it.  It  is  not  necessary 
now  to  decide  the  point  as  to  the  authori- 
ties upon  the  question  of  acquiescence. 
But  I  must  not  he  taken  to  say  that  Mr. 
Beck  would  not  be  entitled  to  have  his 
name  removed  from  the  register  in  con- 
formity with  those  authorities,  if  the 
question  had  to  be  decided  on  that  ground. 
But  I  think  Beck  never  had  any  intention 
to  accept  the  terms  in  the  company's 
letter  giving  him  notice  of  the  allotment 
to  him.  That  letter  first  stated  that  the 
United  Ports  Company  had  allotted  him 
shares  in  accordance  with  the  arrange- 
ment for  amalgamation,  and  then  went  on 
to  state  that  he  had  been  credited  with  an 
amount  on  such  shares,  to  be  ascertained 
on  a  basis  altogether  difiierent  from  the 
terms  of  the  amalgamation.  Beck,  in  re- 
turn, asked  that  the  certificates  of  the 
shares  should  be  sent  to  him.  If  he  had 
received  the  certificates  and  found  himself 
not  credited  with  five  shillings  upon  the 
shares,  he  might  have  sent  the  certificates 
back.  There  was  no  agreement  made  be- 
tween him  uid  the  company  as  to  the 
terms  upon  which  he  should  become  a 
shareholder.  Consequently,  there  never 
was  a  contract  by  him  to  take  these 
shares,  and  the  appeal  must  be  dismissed 
with  costs. 

Mr.  Eddis  asked  that  the  costs  might 
be  directed  to  come  out  of  the  estate. 

Jlfr.  Jackson,  on  the  other  aide,   sab* 
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mitted  that  the  costs  of  the  respondent, 
Mr.  Beck,  ought  to  be  paid  by  the  official 
Uquidator. 

Thb  Lobds  JnsnoES,  following  the  mle 
they  had  recently  laid  down  (see  Little- 
dale's  Case),  ordered  that  the  respond- 
ent's costs  should  be  paid  by  the  official 
liquidator,  who  should  take  them,  together 
mth  his  own  costs,  put  of  the  estate. 


SoUcitoM— Mr  A  Pulbiooke,  for  Uw  offici*!  liqtd- 
dator;  Mr.  S.  A.  Beck,  for  the  respondent 


LoBM  JosnoasA 

1874.  I  WAKD  V.  THB  SITTINaBOmtME 

Apnl  28.      f  SAUWAT  COMPAMT. 

May  5.      ) 

Railway  Company — DUsoliUton  by  Act 
of  Parliament — Winding  up — Demurrer 
ore  tentu — Oo»t« — Gontol.  Ord.  xiv.  r.  1. 

Under  an  agreement  sanctioned  by  Act 
of  Parliamani  a  railway  company  was  sold 
and  tranrferred  to  another  railway  com- 
pony,  whM  were  to  issue  155,000(.  rent- 
charge  stock  at  the  selling  company's  re- 
quest {the  dividends  to  be  paid  out  of  a 
perpetual  rent-charge  of  7,0002.,  payable 
by  the  purchasing  company),  and  the  pro- 
ceeds of  the  stock  and  of  the  sale  of  certain 
turphts  lands  and  other  reserved  assets  were 
to  be  applied  by  the  selling  company  in  pay- 
ment of  certain  vendors'  debts,  charges  and 
costs,  and  the  surplus  to  be  divided  between 
the  preferential  shareholders  and  creditors 
of  the  selling  company  in  proportion  to  the 
amount  of  their  shares  and  debts.  The 
agreement  further  provided  for  the  issue  by 
the  purchasing  company  to  the  ordinary 
shareholders  of  the  selling  company  of 
ordinary  stock  in  the  purchasing  company. 
The  agreement  provided  thatwhien  the  com- 
pany's affairs  had  been  wotmd  up  as  above, 
notice  was  to  be  advertised  in  the"  London 
Oatette,"  and  thereupon  the  selling  com- 
pany was  to  be  dissolved. 

The  agreement  was  sanctioned  t»  1866. 
In  1874  a  creditor  and  ordinary  share- 
holder of  the  company  JUed  a  biU  on  behalf 
vf  himself  and  M  other  the  creditors  and 


shareholders  of  the  setting  dompany  cu/ainst 
that  company,  alleging  {amongst  other 
things')  wilful  delay  in  vmding  vp  the 
company,  default  inpayment  of  debts,  and 
refusal  or  neglect  to  deliver  to  the  plamtiff 
the  ordinary  stock  to  which  he  was  entitled, 
and  praying  a  winding  up  and  other  eon- 
sequential  relitf. 

On  demurrer  to  the  bUl  for  wani  tf 
y, — Held  (affirming  the  deeuion  of 

ALOIS,  V.C.),  that  on  the  aUegalions  the 
plaintiff  was  entitled  to  some  relief  as  a 
creditor,  and  the  demurrer  was  not  sustain' 
able  for  want  of  equity  ;  but  hdd,  also, 
that  the  phinttff's  claim  as  an  ordinary 
sharehol^  made  the  biU  demurrable  for 
multifariousness  and  misjoinder,  and  on  this 
ground  the  demurrer  was  allowed,  but  with 
liberty  to  amend. 

The  demmrrer  being  sustained  only  on  the 
grounds  alleged  ore  tonus,  the  plaintiff  loas 
allowed  his  costs  under  OonscH.  Ord.  mo. 
rule  1. 

This  was  an  appeal  firom  an  order  of 
yioe-Chancellor  Malina  orerruling  a  de- 
murrer. 

The  Sittingbonme  and  Sheemess  Bail- 
way  Company  were  incorporated  by  Act 
of  Parliament  in  1856  for  the  construc- 
tion of  the  railway  therein  mentioned. 
According  to  the  allegations  of  the  bill 
they  duly  completed  their  railway  within 
the  time  limited  by  the  Act,  and  it  was 
from  1859  leased  to  the  London,  Chatham 
and  Dover  Railway  Company  under  an 
Act  passed  in  that  year. 

By  the  London,  Chatham  and  Dover 
Bailway  Company  (various  powers)  Act, 
1866,  ratifying  an  agreement  between  the 
two  companies,  the  undertaking  and  pro- 
perty of  the  Sheemess  Company  (with 
the  exception  of  certain  surplus  lands  and 
other  specified  property)  were  vested  in 
the  Chatham  and  Dover  Company  (sub- 
ject  to  the  charges  therein  mentioned) 
in  consideration  of  a  perpetual  rent- 
charge  of  7,000{.  And  the  Chatham  and 
Dover  Company  were  authorised  to  ore- 
ate  and  issue  155,556{.  Sheemess  rent- 
charge  4^  per  cent,  stock,  of  which  the 
dividends  were  to  be  paid  out  of  the  rent- 
charge  ;  and  also  to  create  and  issue  fully 
paid-up  ordinary  stock  to,  the  amount  oi 
25,0001.  for  the  purposes  of  the  agree- 
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ment.  And  the  Act  fiirther  provided 
that  when  the  affairs  of  the  Sheemess 
Company  were  wound  np,  and  notice 
thereof  was  advertised  in  the  London 
Gazette,  as  was  provided  for  hj  the  16th 
of  those  heads  of  agreement,  the  Sheer> 
ness  Company  were  thereby  dissolved, 
and  should  thenceforth  wholly  cease  to 
exist. 

The  agreement,  which  was  scheduled  to 
the  Act,  provided,  amongst  other  things : 

9  and  10.  That  the  Sheemess  Com. 
pany  might  dispose  of  the  155,5562.  stock, 
which  the  Chatham  and  Dover  Company 
were  to  issue  according  to  their  direction. 

11.  The  Sheemess  Company  to  dispose 
of  the  portions  of  the  stock  which  they 
did  not  sell,  and  the  net  proceeds  of  the 
sales  of  the  portions  thereof  which  they 
sold  for  the  purposes  and  in  the  order  of 
priority  following — 

First,  in  payment  of  landowners'  claims 
as  therein  mentioned ;  secondly,  in  di8> 
charge  of  a  mortgage  debt  for  39,000Z. ; 
thirdly,  in  payment  of  certain  coste,  &c. ; 
"  fourthly,  the  surplus  to  be  divided  be- 
tween, and  disposed  of  or  paid  to  the 
Sheemess  Company's  preferential  share- 
holders and  creditors  other  than  mortga- 
gees in  rateable  proportion  to  the  respec- 
tive amounts  of  their  preferential  shares 
and  the  debts,  whether  secured  or  nn- 
secured,  due  to  them  &om  the  Sheemess 
Company." 

12.  The  Dover  Company  to  create  and 
issue  gratis  to  the  ordmary  shareholders 
of  the  Sheemess  Company  to  the  extent 
of  4,8052.  fully  paid-up^  101.  shares  ordi- 
nary stock  of  the  Dover  Company,  at  the 
rate  of  601.  stock  for  every  1002.  paid  on 
the  shares. 

15.  The  Sheemess  Company  to  dispose 
of  their  surplus  lands  and  other  property 
not  vested  in  the  Dover  Company,  and 
apply  the  proceeds  in  like  manner  as  ex- 
pressed under  heads  3  and  4  of  clause  11. 

16.  "  When  the  stock  and  the  net  pro- 
ceeds of  sale  thereof  are  fiiUy  disposed  of 
under  the  11th  head,  and  the  ordinary 
stock  is  issued  under  the  12th  head,  and 
the  surplus  lands'  and  other  property,  and 
the  net  proceeds  thereof,  are  disposed  of 
under  the  15th  head,  and  their  affairs  are 
wound  up,  notice  thereof  to  be  advertised 
by  the  Sheemess  Company  in  ibe  London 


OazeUe,  and  thereupon  the  Sheemess  Com* 
pany  to  be  absolutely  dissolved." 

The  bill  alleged  that  since  the  passing 
of  the  Act  the  defendants,  the  Sheemess 
Company,  had  ceased  to  can^  on  busi- 
ness, and  were  not  then  a  railway  com- 
pany incorporated  by  Act  of  Parliament 
within  the  meaning  of  section  199  of  the 
Compemies  Act,  1862. 

That  the  defendant  company  had  not 
held  any  general  meeting  of  shareholders 
since  1871,  and  had  not  issued  any  state* 
ment  of  accounts  since  the  31st  of  De- 
cember, 1870,  and  that  there  was  no 
properly  constituted  board  of  directors ; 
that  none  of  the  six  nominal  directors 
possessed  the  proper  share  qualification, 
and  the  winding  up  of  the  afiairs  of  the 
company  had  been  grievously  n^lected 
and  mismanaged,  and  that  the  dissolution 
of  the  company,  although  in  efiect  the 
same  had  long  since  token  place,  had 
never  been  aidvertised  in  the  London 
OaxeUe. 

That  the  defendant  company  alleged 
that  its  affairs  were  not  wound  up,  but 
the  plaintiff  charged  that  they  ought  to 
have  been;  that  there  had  been  ample 
time  for  the  winding  up,  but  that  it  was 
wilfully  delayed  by  the  company,  its  direc- 
tors, officers  and  servants. 

That  the  plaintiff  was  solicitor  to  the 
company  until  May,  1872,  and  was  cre- 
ditor for  a  bill  of  costs ;  and  further,  that 
there  were  accounts  on  which  a  large 
balance  was  due  to  him ;  that  the  com- 
pany was  also  indebted  to  divers  other 
persons,  and  was,  in  fact,  unable  to  pay 
its  debts. 

That  the  plaintiff  was  also  a  share- 
holder of  the  company  to  the  extent  of 
300  shares,  and  was  entitled  under  the 
agreement  to  receive  shares  in  the  Chat- 
ham  Company,  but  the  defendant  com- 
pany refused  or  neglected  to  deliver  such 
shares  to  the  plaintiff. 

That  the  alleged  directors  were  not 
competent  w  act  in  the  affairs  of  the 
company,  and  there  was  no  person  l^ally 
entitled  to  get  in  the  assets,  which  were 
in  danger  of  being  lost. 

That  the  defendant  company  was,  in 
fact,  dissolved,  and  it  was  just  and  equi- 
table that  the  company  should  be  wonnd 
np. 
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The  bill  was  filed  by  the  plaintiff,  James 
Ward,  on  behalf  of  hunself  and  all  other 
the  creditors  and  shareholders  of  the  com- 
pany against  the  company,  and  it  prayed 
that  the  company  might  be  wonnd  np  by 
the  order  of  the  Court,  and  that  the  pmin- 
tiff  might  be  at  liberty  to  use  the  name 
of  the  company  to  collect  and  get  in  the 
assets  of  ike  company,  &o. — in  effect 
giving  him  the  ordiiutry  powers  of  a 
Bqni&tor.  The  bill  also  prayed  the  ap> 
pointment  of  a  receiver  and  an  injnnc> 
tion  to  restrain  the  company,  its  directors, 
officers  and  agents,  from  dealing  with  the 
assets. 

The  plaintiff  moved  for  an  injunction 
and  receiver,  but  the  defendants  de- 
marred  to  the  bill  for  want  of  equity. 

The  Yioe-Chancellor  overruled  the  de> 
mnirer,  and  the  defendant  company 
appealed. 

Mr.  OUuse  and  Mr.  Bevir,  for  the  ap- 
pellants. — This  is  a  matter  of  internal 
arrangement.  The  plaintiff  is  a  share- 
holder,  and  should  call  a  meeting  of  the 
shareholders.  Till  he  has  tried  all  means 
in  his  power,  the  Court  will  not  inter- 
fier©— 

Foss  V.  Harbottle,  2  Hare,  461. 

[Lord  Justice  James. — But  as  a  cre- 
ditor he  could  not  call  a  meeting  p  And 
are  there  now  any  slutreholders  r] 

The  Court  will  not  try  the  qualification 
of  the  directors  on  such  a  bill — 

Moeley  r.  AUton,  1  Ph.  790;  s.  c.  16 
Law  J.  Bep.(N.s.)  Chanc.  217. 
The  Act  set  out  itself  provides  how  the 
winding  up  is  to  be  effected.  The  Court 
has  no  jorisdiction  to  wind  np  a  railway 
company  under  the  Companies  Act,  1862 
(section  199). 

Tbb  Lobds  Justices  called  on  counsel 
for  the  plaintiff  to  shew  that  the  bill  was 
not  demurrable  for  misjoinder  of  plaintiff 
and  molti&riousness. 

Mr.  GiU  (with  Mr.  Eiggina),  for  the 
plaintiff.— Apart  &om  the  Act  of  1862, 
the  Conrt  can  order  a  winding  np  under 
its  gfeneral  jurisdiction — 

Jone$  T.  Oharlemont,  16  Sim.  271. 
The  plaintiff  was  not  bound  to  make  a 
preference  shareholder  a  party — 

Olementa  v.  Bowe$,  17  Sim.  167 ;  s.  c. 
21  Law  J.  Rep.  (h.s.)  Chano.  806. 

^LoBP  Jgs^iCB  MEU43P.— As  to  your 


rights  as  a  shareholder,  might  not  each 
shareholder  have  a  matidamtu  to  get  the 
shares  in  the  Chatham  Company  to  which 
he  was  entitled  ?] 

There  might  be  (and,  as  a  matter  of 
fact,  there  probably  will  be)  a  surplus 
after  paying  the  creditors  and  preference 
shareholders  in  full,  and  in  this  the  ordi- 
nary shareholders  might  have  a  right  to 
paiiicipato. 

[LoBD  Justice  Jaues. — That  seems  to 
m^e  your  bill  still  more  demurrable.] 

Lord  Justice  James. — I  am  of  opinion 
that  there  is  a  ground  of  equity  alleged 
by  the  bill  sufficient  to  sustain  some  bill, 
for  some  purpose,  in  this  Court.  The  Act 
of  Parliament  has  provided  for  the  Dover 
Company  absorbing  the  Sheemess  Com- 
pany, and  has  imposed  upon  the  Sheemess 
Company  a  clear  trust  as  to  its  assets. 
They  were  to  receive  a  certain  sum  from 
the  X>over  Company,  and  then,  when  it  is 
received,  they  are  to  make  a  certain  appli« 
cation  of  it,  and  to  give  the  surplus  be- 
tween the  company's  preferentifd  share- 
holders] and  the  creditors,  that  is  to  say, 
the  preferential  shareholders  pari  passu 
with  the  creditors.  It  was  the  duty  of 
the  company  to  receive  that  money  and . 
divide  it.  There  was  the  relation  of  trus- 
tee and  eestuis  que  trust  existing  by  force 
of  the  Act  of  Parliament  between  the 
company  and  that  dass,  and  the  bill 
alleges  that  the  company  has  neglected 
its  duty,  and  has  taken  no  step  to  do  it. 
In  that  respect  relief  may  be  given  at  the 
hearing  as  regards  the  assets,  which  have 
not  been  distributed  among  that  class. 
At  the  same  time  the  plaintiff  has  not 
contented  himself  with  filing  a  bill  on 
behalf  of  himself  and  the  preferential 
shareholders,  but  on  behalf  of  himself 
and  the  ordinary  shareholders,  who  are 
dealt  with  in  a  totally  different  way  by 
Act  of  Parliament,  and  who  are  to  nave 
from  the  Dover  Company,  and  not  from 
the  Sheemess  Company,  certain  shares. 
It  has  been  alleged  by  counsel  in  &vour 
of  the  bill  that  there  may  be  a  question 
if,  when  the  preferential  shareholders  and 
the  creditors  are  paid,  there  should  be  still 
a  surplus,  whether  the  ordinary  share- 
holders may  be  entitled  to  g^t  that  sur- 
plus.   That  is  an  entirely  adveise  claim. 


Digitized  by 


Google 


530 


COUBTS  OF  CHANCEBT: 


[N.8. 


A  man  oannot  file  a  bill  for  two  advene 
sets  of  claimants  to  have  relief.  In  one 
case  the  creditors  and  preferential  share- 
holders would  be  entitled  to  get  the 
whole ;  and  it  is  possible  that  tibe  ordi- 
nary shareholders — althoagh  I  do  not  see 
exaotlj  how — may  be  entitled  to  some 
part  of.  that  snrplns  instead  of  its  going 
entirely  among  the  others.  That  is  an 
entirely  adverse  claim  to  the  claim  of  the 
preferential  shareholders.  I  think  the 
Yice-Ghanoellor  was  right  in  overmling 
the  demurrer  for  want  of  eqni^ ;  but  as 
the  demurrer  is  now  taken  ror  mnlti- 
&rionsness  and  misjoinder,  that  must  be 
allowed.  As,  however,  that  is  not  the 
gFTonnd  taken  by  the  written  demurrer,  it 
must  be  aUowed  without  costs,  and  there 
will  be  no  costs  of  the  appeal.  The 
plaintifiEb  will  have  liberty  to  amend. 

Lord  Justicb  Melush. — I  am  of  the 
same  opinion. 

The  matter  was  mentioned  agfun  (on 
Hay  5)  on  behalf  of  the  plaintiff  in  the 
presence  of  the  defendants'  counsel,  the 
plaintiff  claiming  under  order  xiv.  of 
the  Consolidated  Orders,  rale  1,  that  he 
was  entitled  to  his  costs  of  the  demurrer 
as  if  it  bad  been  overruled. 

Lord  Jnsncx  Jakes. — We  overmled 
the  demurrer  for  the  reason  alleged  in 
the  written  demurrer,  but  we  allowed  the 
demurrer  for  the  reasons  alleg^  ore  tenus, 
and  whatever  is  the  jnroper  order  under 
these  circumstances  ought  to  be  made. 
The  defendants  must  pay  the  costs  of  the 
demurrer. 

Demurrer  for  teani  of  equUy  overruled 
with  eostt,  hut  demvrrer  allowed  far 
muUifarioutnett  and  tmtyoinder, 
wUh  Kberttf  to  amend. 


SoKciton— Mr.  A.  S.  Lawson,  for  Uie  appellants ; 
Messrs.  Jas.  Taylor,  Mason  &  Taylor,  for  the 
plaistiS 
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1874 
April  27; 

Jurisdiction — Foreign  Contract — Foreign 
Parties  and  SubjeeUmaiter — Stakeholder 
within  the  JurisdicHon — Demurrer. 

The  Oowt  of  Ohanemy  mU  not  entertain 
a  suit  in  respect  of  a  foreign  eontraet,  in 
which  the  parties  are  foreign  lubjeeU  and 
the  STibject-matter  it  in  a  foreign  eomUry, 
although  the  plaintiff's  claim  is  in  respect 
of  moneys  in  the  possession  of  a  second  de- 
fendant as  stakeholder,  and  who  is  within 
the  jurisdiction. 

Demurer. 

The  suit  was  institated  by  Jolie  Mat- 
thaei,  described  in  the  bill  as  "  of  the 
Charing  Cross  Hotel,  Charing  Cross,  in 
the  county  of  Middlesex,  and  of  Antwerp, 
in  the  kingdom  of  Belgium,  widow  (ad- 
ministratriz  in  England  of  Carl  Friedridi 
Matthaei,  formerly  of  Hanover,  but  a 
naturalised  British  subject^  and  now 
dead),"  against  the  Princess  Anna  De- 
mitrivna  Galitsin,  of  Bussia,  and  the 
Bnssian  (Vyksounsky)  Iron  Works  Com- 
pany (limited),  under  the  following  cir- 
cumstances— 

In  the  year  1863  two  brothers  of  the 
name  of  Chepeleff,  who  were  the  owners 
of  certain  mineral  property  in  Bussia, 
generally  known  as  the  works  of  Yioksa, 
entered  into  an  agreement  witii  Carl 
Friedrich  Matthaei,  then  a  merchant  of 
Hanover,  whereby  he  was  authorised  to 
form  a  company  for  the  purpose  of  de- 
veloping and  working  such  property,  and 
was  to  be  paid  a  commission  of  ten  per 
cent,  upon  all  moneys  which  should  be 
received  by  the  browers  Chepeleff  dnrin^ 
theperiod  of  such  working. 

The  bill  then  stated  that  Matthaei 
ultimately  succeeded  in  establishing  tho 
defendant  company,  which  was  "incorpo- 
rated" (the  bUl  not  stating  whether  in 
this  country  or  in  Bussia)  in  the  year 
1865,  and  that  the  company  then  obtained 
a  lease  for  the  working  of  the  property 
for  a  term  of  thirty-seven  years,  upon  the 
terms  that  two-fifuis  of  the  profits  should 
belong  to  the  company,  and  the  other 
three-fifths  to  the  brothers  Ch^teleff.  The 
Chepeleffs  Bobseqaently  died,  whereupon 
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their  interest  in  the  property  became 
Tested  in  the  Princess  (Jalitzin,  and  the 
bill  alleged  that  she  accordingly  received 
considerable  snms  of  money  on  account 
of  her  share  in  the  profits.  Matthaei 
died  in  1868,  and  administration  to  his 
estate  was  taken  ont  in  this  country  by 
the  plaintiff,  his  widow. 

The  bill  then  aHeged  that  the  plaintiff, 
as  her  deceased  husband's  representative, 
had  made  repeated  applications  to  the 
Princess  Galitzin,  who  was  resident  in 
Bnssia,  for  an  account  of  the  moneys  she 
had  received  fi?om  the  company  in  respect 
of  her  three-fifths  of  the  profits  of  the 
working  of  the  said  proper^,  and  also  to 
pay  to  the  plaintiff  the  ten  per  cent,  com- 
mission  upon  the  moneys  so  received  by 
her,  but  that  the  princess  had  neglected 
to  give  any  answer  to  such  applications ; 
that  in  addition  to  the  sums  already  paid 
by  the  company  to  the  princess,  there 
was  a  large  sum  then  due  to  her  in  respect 
of  her  -three-fifth  shares;  and  that  the 
company  intended,  without  regard  to  the 
plaintifirs  rights,  to  remit  to  Russia  to 
the  princess  the  amount  so  dae  to  her, 
bnt  that  the  plaintiff  had  no  means  of 
knowing  the  actual  amount  of  the  sums 
•paii  and  due  by  the  company  to  the 
princess,  and  that  the  company  ought  to 
set  forth  the  amounts  paid  by  them  to 
her;  'also  that  the  company,  having 
fall  notice  of  the  plaintiff's  claim,  ought 
to  be  restrained  from  parting  with  the 
moneys  payable  to  the  princess  without 
providing  for  the  plaintifirs  claims  against 
her,  and  that  the  princess  ought  to  be  re- 
strained from  receiving  the  same  moneys, 
and  to  be  ordered  to  account  to  the  plain- 
tiff  for  the  moneys  received  by  her  from 
t^e  company,  and  to  pay  the  plaintiff  ten 
per  cent,  upon  the  amount  which,  upon 
taking  such  account,  should  appear  to 
have  been  received  by  the  princess  from 
the  company. 

The  bill  then  prayed  for  accounts  and 
injunctions  against  the  defendants  accord, 
ingly.  Both  defendants  demurred  sepa- 
rately to  the  bill  for  want  of  equity. 

Mr.  Olatse,  Mr.  0.  T,  Simpson  and  Mr. 
QUI,  fw  the  demurrer  of  the  company. — 
This  is  a  suit  in  reality  against  the 
Princess  Galitzin,  but  both  she  and  the 
plaintiff  are  foreign  subjects,  and  the  pro- 
New  Sbjues,  43  —  CnAxc. 


perty  in  respect  of  which  the  disputes 
have  arisen  is  in  a  foreign  country.  That 
being  so,  the  Court  has  no  jurisdiction  to 
entertain  the  suit — 

Blake  V.  Blake,  18  W.  R.  944; 

Gookney  v.  Anderson,  31  Beav.  452  ; 

s.  0. 1  De  Gez,  J.  &  S.  365 ;  s.  c. 

32  Law  J.  Rep.  (n.s.)  Chanc.  427 ; 

Norrie  v.  Ghambres,  29  Beav.  246; 

s.  c.  8  De  Gex,  F.  &  J.  583 ;  s.  a 

30  Law  J.  Rep.  (n.s.)  Chanc.  286» 

Again,  what  right  has  the  plaintiff,  who 

represents  the  agent  for  the  Cbepelefif^ 

the  lessors,  to  join  the  company,  who  are 

lessees,  as  defendants  P    It  is  just  as  if  a 

house  agent  who  has  let  a  house  for  a 

lessor,  sues  the  lessor  for  his  commission 

and  joins  the  lessee  as  a  defendant !     We 

submit  that  the  allegation  in  the  bill  that 

the  company  are  lessees  is  alone  sufficient 

to  put  the  bill  out  of  Court. 

Mr.  Gotton  and  Mr.  Kenyan  Parker,  for 
tiie  demurrer  of  the  Princess  GhJitzin, 
relied  on  the  argument  of  want  of  jnris- 
diotion,  citing 

The  Mayor,  S/a.,  of  Tjondon  v.  Oo», 
86  Law  J.  Rep.  (n.s.)  Exch.  225  ; 
8.  0.  Law  Rep.  2  E.  ft  Ir.  App. 
239. 

Mr,  GoUrell  (Mr.  Higgins  with  him),  for 
the  bill. — The  Court  has  jnrisdiotion  in 
this  case,  for  the  company  is  an  English 
registered  joint>stock  company. 

[Malins,  Y.C. — The  bill  does  not  state 
that  it  is  an  English  joint-stock  company 
or  that  it  was  registered  as  such  in  Eng- 
land.] 

It  is  sufficient  that  the  title  of  the 
company  shews  it  to  be  an  English  com* 
pany — 

In  re  The  Oeneral  Company  far  the 

Promotion  of  Land  Credit,  39  Law 

J.  Rep.  (n.s.)  Chanc.  737;   s.  c. 

Law  Rep.  5  Chanc.  App.  363; 

s.  c.  (H.L.)  40  Law  J.  Rep.  (n.s.) 

Chanc.    655;   s.  c.  Law  Rep.  5 

E.  &  L  App.  177. 

Moreover,  Matthaei  was  a  "naturalised 

British  subject,"  the  plaintiff  being  his 

administratrix  in  England :  the  Court  can 

therefore  direct  the  accounts  to  be  taken, 

although  the  contract  was  to  be  carried 

ont  in  Russia — 

Ma/under  v.  IHoyd,  2  Jo.  ft  H.  719 ; 
3Z 
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Hendrick  v.  Wood,  9  W.  R.  588 ;  8.  o. 
30  Law  J.  Rep.  (n.s.)  Ohanc.  583. 
Mr.  Ootton  ki  reply. 

Malins,  Y.C,  thought  it  perfectly  clear 
on  the  fiitce  of  the  bill  that  there  was  no 
right  against  the  company  unless  there 
was  first  a  right  against  the  princess, 
becanse  the  company  were  in  the  position 
of  stakeholders  as  to  her  three-fifUis, 
subject  only  to  the  liability  of  paying  the 
ten  per  cent,  commission.  If  the  plaintiff's 
case  &iled  against  the  princess,  it  must 
necessarilyfMl  against  the  company.  This, 
therefore,  must  be  regarded  as  a  bill 
against  the  princess.  Now  what  were 
the  &otsP  This  was  a  case  where  the 
plaintiff's  husband,  a  foreigner,  had  en- 
tered into  a  oontraot  with  another 
foreigner  respecting  property  in  a  foreign 
country.  What  right,  then,  liad  the  parties 
to  sue  in  this  county  P  Had  the  parties 
a  right  to  sue  in  the  Courts  of  this  country 
when  the  property  was  foreign,  the  con- 
tract foreign,  and  the  parties  themselves 
foreign  suQects  ? .  According  to  his  view 
it  was  no  port  of  the  businees  of  this 
Court  to  decide  rights  between,  sa^. 
Frenchmen,  Russians  or  Prussians.  To 
justify  the  interference  of  this  Court 
either  the  property  must  be  here,  or  the 
persons  must  be  here,  or  there  must  be 
someUiing  to  bring  the  subject-matter 
within  the  cognisance  of  this  Court  The 
plaintiff  stated  in  her  bill  that  she  was 
residing  at  the  Charing  Cross  Hotel,  but 
she  was  in  fact  a  foreign  subject,  and  if 
he  were  to  overmle  the  demurrer  and 
allow  her  to  proceed  with  the  suit  it 
would  be  useless.  It  would  be  a  griev- 
ously hard  case  i^  as  here,  a  forogner, 
residing  in  a  forei|^  country  and  having 
property  existing  m  that  country,  where 
there  were  tribunals  in  which  the  rights 
of  subjects  of  that  country  could  be  as- 
serted, might  be  dragged  into  the  Courts 
of  this  country  and  be  subjected  to  the 
annoyance  of  all  the  proceedings  in  these 
Courts.  He  should  not  sanction  such  a 
state  of  things  unless  there  were  an  abso- 
lute necessity.  Was,  then,  the  plaintiff 
entitled  to  anything  as  against  the  prin- 
cess P  If  not,  she  had  no  right  against 
the  company.  Various  cases  had  been 
cited  shewing  that  no  foreigner  oonld  be 


sued  in  this  country  unless  the  parties 
were  resident  or  the  subject-matter  situate 
in  this  country.  He  had  himself  already- 
decided  the  point  in  Blake  v.  Blake  («o» 
svpra),  where  he  followed  the  authorities. 
That  case  had  peculiar  application  to  the 
present,  for  there  the  parties  were  pen- 
dent, and  the  contract  was  entered  into 
out  ot  the  jurisdiction  of  this  Court.  As 
he  said  in  that  case,  so  he  said  in  Hob, 
that  neither  the  plaintiff  nor  the  defend- 
ant being  resident  here,  nor  the  property 
brang  here,  there  was  nothing  with  which 
this  Court  could  have  anything  to  do,  and 
therefore  these  demurrers  ought  to  bs 
aQowed.  The  cases  which  had  been  cited 
by  the  plaintiff's  counsel  had  very  little 
application  to  tiiis  case,  but,  so  Celt  aa 
they  went,  were  certainly  no  authorities 
in  Iter  &vonr.  He  was  of  opinion  that  a 
foreigpner  resident  abroad  could  not  brii^ 
another  foreigner  into  this  Court  respect- 
ing property  with  which  this  countiT'  had 
nothing  to  do,  and  he  therefore  allowed 
the  demurrers,  as  the  Courts  of  this 
country  ought  not  to  be  a  vehicle  for 
deciding  disputes  upon  matters  witii  which 
they  had  no  concern. 

Soliciton— Mr.  J.  B.  Bailey,  for  ptaintiif;  Uessn. 
Biekaids  tc  Walker,  tac  defendantai 


Maliks,  V.O. 
1873 
Dec 


8,V.0.T  In 
73.        > 
.11.     J 


re  THE  LIMBHOnSB  WOBCS 
COMPANT  (UMITKD). 
OOATBS'  0A8B. 


Winding-up  —  Gontribuiory —  Paid  up 
Shares — 8aie  in  Oontideration  of — Memo~ 
randum  of  AMOciaiion — OoUaieral  Agrees 
menl — Payment  in  Money's  Worth — Oom- 
panies  Act,  1867,  «.  25. 

A  Oompany  teas  formed  with  a  capital  c)f 
7,500  11.  shares  for  the  purpose,  as  stated 
in  the  memorandum  of  association,  of  pur- 
ehoMng  the  business  of  0.  0.  subscribed 
the  memorandum  for  2,500  shares,  and 
other  persons  subscribed  U  for  3,625  sAanw, 
making  the  total  number  of  shares  subscribed 
for  6,125.  The  articles,  which  bore  the 
same  date  as  the  memorandum,  stated  that 
an  agreement  had  been  prepared  for  th9 
purchase  of  C.'s  business,  atid  that  <Ad  pur- 
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ehau  money  vxu  to  he  5,000{.,  haJf  to  he 
paid  wt  cash  and  half  in  fuUy  paid  up 
$hares.  The  articles  also  authorised  the 
company  by  special  resolution  to  create  new 
shares.  Two  days  afterwards  the  agree- 
ment between  0.  and  the  company  v>as  egse- 
euted,  and  it  contained  the  same  provisions 
as  to  the  payment  of  the  pwehase  money,  but 
did  not  in  terms  state  that  the  2,500  shares 
for  which  0.  had  subscribed  were  the  2,500 
fMy  paid  up  shares  he  was  to  receive  in 
part  payment.  This  agreement  was  duly 
registered  as  a  eompUance  ioith  the  26th 
seeHon  of  the  Companies  Act  of  1867,  and 
2,500  shares  were  subsequently  allotted  to 
0..a$  the  shares  for  which  he  had  suhseribed 
the  memorandum  and  articles  of  association, 
and  0.  was  treated  by  the  company  and  ap- 
peared on  the  register  as  the  holder  of 
2,500  fiilly  paid  up  shares  only : — 

Held,  tn  the  winding  vp  of  the 
eompony,  HuU  ihe  2,500  shares  for  which 
0.  had  subscribed  were  the  2,500  fully 
paid  up  shares  which  he  was  to  receive 
in  part  payment,  and  that  having  given 
money's  worth  for  thetn,  he  had  in  fact  paid 
for  them  in  "  ccuh  "  within  the  meaning  of 
the  2bth  section,  and  was  not  liaile  to  be 
plaeed  onihelitt  of  eoniributories. 

Observations  upon  Dent's  Caae  (42  Law 
J.  Bep.  (h.8.)  Chanc.  857 ;  s.  o.  Law  Bep. 
8  Chanc.  768),  Spaigo's  Case  (42  Law 
J.  Bep.  (h.8.)  Chuio.  488 ;  s.  c.  Law  Bep. 
8  Cbwio.  407),  and  other  cmthoriiies. 

This  was  a  motion  on  behalf  of  the 
hqnidator  of  the  above  named  company 
tint  the  name  of  Mr.  Coates  might  be 
placed  npon  the  list  of  oontribntories  in 
leroect  ra  2,500  shares. 

The  oompanv  was  formed  with  the 
object,  as  stated  in  the  memorandum  of 
association,  of  pnrohasing  and  cariTing 
on  certain  bnsinesses  theretofore  carried 
on  by  Mr.  Coates  at  the  Limehoase  Works, 
and  the  capital  of  the  company  was  fixed 
at  7,5001.  m  a  like  number  of  shares  of 
11.  each.  The  memorandum  bore  date 
September  28, 1870,  and  was  signed  in 
the  usual  way  by  seven  persons  who  sub- 
scribed for  an  aggregate  number  of  6,265 
shares,  Mr.  Coates,  who  was  one  of  them, 
signing  as  a  subscriber  for  2,500  shares. 

The  articles  of  association  were  dated 
tlw  same  day,  and  in  clause  4^  after  stating 


that  an  agreement  had  been  prepared  be- 
tween Mr.  Coates  and  the  company  for  the 
purchase  of  his  businesses,  provided  for 
the  payment  of  the  purchase  money  as 
follows — "  The  purchase  money  payable 
to  the  said  E.  J.  Coates  for  the  said  busi- 
nesses and  plant  under  the  said  agreement 
is  5,0002.,  of  which  one  moiety  is  to  be  paid 
in  cash,  and  the  other  moiety  in  fully  paid 
up  shares  of  the  company."  By  the  5th 
cLftuse  a  written  application  for  shares  was 
to  be  deemed  acceptance  of  such  as  should 
be  allotted,  and  with  that  exception  no 
person  should  be  deemed  to  have  accepted 
shares  except  by  writing  under  his  hand ; 
and  by  the  6th  clause  "  the  deposit  to  be 
paid  on  subscribing  or  applying  for  any 
shares  in  the  company  (other  than  the 
shares  to  be  allotted  under  the  sgreement 
between  the  said  E.  J.  Coates  and  the 
company)  "  was  to  be  &s.,  and  158.  was  to 
be  paid  on  allotment,  and  on  the  inscrip- 
tion of  the  allottee's  name  in  the  reg^ister 
of  members  the  said  sum  was  to  become 
a  debt  due  from  him  to  the  company. 

The  memorandum  and  articles  of  asso- 
ciation were  both  registered  on  the  29th 
of  September,  and  the  agreement  between 
Mr.  Coates  and  the  company  referred 
to  in  the  articles  was  dated  the  SOth 
of  September.  It  provided  in  its  2nd 
clause  as  foUovra— 

"  The  aggregate  consideration  or  pur- 
chase money  to  be  paid  or  given  l^  the 
company  for  the  said  businesses  and  pre- 
mises hereinbefore  contracted  to  be  sold 
shall  be  5,000Z.,  whereof  one  moiety  or 
2,5002.  shall  be  paid  to  the  vendor  in  cash," 
by  instalments  on  specified  days,  "  and  the 
other  moiety  or  sum  of  2,500^  shall  be 
paid  or  given  to  the  vendor  in  2,500  fully 
paid  up  shares  of  12.  each  in  the  company, 
and  the  company  shall  forthwith,  npon 
the  execution  of  these  presents,  allot  to 
the  vendor  the  said  number  of  fblly  paid 
up  shares  in  the  company,  and  the  vendor 
shall  accept  the  same  in  satisfifiction  of 
the  said  moiety  of  the  consideration  or 
purchase  money." 

The  various  subscribers  to  the  memo- 
randum of  association,  with  the  exception 
of  Mr.  Coates,  made  application  in  writing 
for  their  shares,  and  at  a  meeting  of  the 
directors  held  on  the  SOth  of  September, 
1870,   the  shares    so  applied   for  were 
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allotted,  and  the  agreement  between  the 
company  and  Mr.  Coates  was  approved  of, 
and  that  agreement  was  filed  with  the 
Registrar  of  Joint  Stock  Companies  on 
the  following  6th  of  October.  On  the 
10th  of  October  the  directors  passed  a 
resolution  in  the  following  terms — "  That 
2,500  folly  paid  up  shares  be  and  the 
same  are  hereby  allotted  to  the  said  E.  J. 
Coates,  in  porsoance  of  the  contract  be- 
tween the  said  E.  J.  Coates  and  the  com- 
pany,  bearing  date  the  30th  of  September, 
1870,  the  said  shares  being  the  same  for 
which  the  said  E.  J.  Coates  subscribed 
the  memorandum  and  articles  of  associa- 
tion." 

On  the  23rd  of  January  760  more 
shares  were  taken  by  one  of  the  original 
subscribers,  raising  the  total  number  of 
shares  allotted  to  7,015,  and  leaving  un- 
allotted 485  shares,  which  number  re- 
mained unallotted  when  the  company  was 
wound  up.  The  capital  account  of  the 
oompaOT  np  to  the  30th  of  June,  1872, 
credited  Mr.  Coates  with  2,5001,  cash 
on  the  10th  of  October ;  while  the  cash  ac- 
count credited  him  with  5,000Z. ;  the  pur- 
chase moneys  of  his  business,  and  debited 
him  on  the  11th  of  October  with  the  value 
of  the  2,600  shares,  thus— "To  2,500 
fully  paid  up  shares  2,5002. ;"  and  the  ac- 
count also  debited  him  with  the  amounts 
of  cash  paid  by  instalments  to  date,  and 
brought  out  the  balance  in  his  £&Tour. 

The  company  being  now  in  process  of 
liquidation,  the  liquidator  placed  Mr. 
Coates  upon  the  list  of  contributories  in 
respect  of  the  2,600  shares  for  which  he 
signed  the  memorandum  of  association, 
which  were  the  only  shares  allotted  to 
him. 

Mr.  Oltuse  and  Mr.  W.  F.  Bobinson  now 
moved  on  behalf  of  the  official  liquidator 
that  the  name  of  Mr.  Coates  might  be 
placed  upon  the  list  accordingly. — They 
contended  that  Mr.  Coates  had  entered 
into  two  separate  and  distinct  contracts. 
GPhe  one  an  ordinary  contract,  constituted 
by  his  signing  the  memorandum  of  asso- 
ciation, to  take  and  pay  for  the  2,600 
shares  for  which  he  subscribed,  a  liability 
from,  which  he  could  not  escape— 

Be  Anglo-Moravian,  Sfc,  Company; 
Bent's  Oate,  42  Law  J.  Rep.  (n.s.) 
Chanc.  474;  s.  c.  15  Eq.  407 ;  s.  c. 


on  app.   42  Law  J.  Rep.  (h.s.) 

Chanc.  857;    s.  c.   Law   Rep.  8 

Chanc.  768; 
EePen'alU,8rc.,Oompany;  FothergiXPB 

Case,  42  Law  J.  Rep.  (n.s.)  Chanc. 

481 ;  s.  c.  Law  Rep.  8  Chano.  270; 
the  other,  a  subsequent  agreement  to  sell 
certain  property  for  shares  and  cash ;  and 
it  was  only  on  signing  the  latter  agree- 
ment on  the  30th  of  September  that  he 
became  entitled  to  the  allotment  of  the 
purchase  shares.  Moreover,  by  the  26th 
sectionof  the  Companies  Act  of  1867,  every 
share  in  acompanymust  be  deemed  to  have 
been  issued  subject  to  the  obligation  of 
paying  the  amount  thereof  in  cash,  unless 
it  shall  have  been  otherwise  determined  by 
a  contract  in  writing  registered  before  tiie 
issue  of  the  shares;  and  the  provisions  of 
this  section  had  not  been  duly  complied 
with.  It  was  true  that  therewere  not  2,600 
shares  of  the  original  number  unallotted, 
but  there  was  power  in  the  articles  of 
association  to  make  a  &esh  issue,  and 
Mr.  Coates  could  have  compelled  the 
company  to  make  use  of  the  power  in  his 
&vour.    They  also  referred  to 

Evans'a  Case,  36  Law  J.  Rep.  (s.s.) 

Chano.  501 ;    s.  o.  Law    Rep.  2 

Chanc.  427. 
Mr.  Cotton,  Mr.  Eiggint  and  Mr.  Methold, 
for  Mr.  Coates. — It  is  plain  that  the  2,600 
shares,  as  a  subscriber  for  which  Mr. 
Coates  signed  the  memorandum  of  assO" 
ciation,  were  the  2,500  fully  paid  up  shares 
which,  by  the  agreement  recited  in  the 
articles,  he  was  to  receive  in  part  payment 
of  the  purchase  money  for  his  businesses. 
There  never  were  two  separate  contraots, 
and  upon  the  face  of  the  registered  docu. 
ments  the  whole  thing  was  one  transaction. 
This  takes  the  case  out  of  the  principle 
of  the  decision  in 

.Be  Pen'aUt  Silver  Lead  Mining  Com' 

pany;  FothergiU't  Ocue  (ubi  tupra), 
where  there  was  no  connection  between 
the  shares  which  were  to  be  allotted  as 
the  consideration  of  the  purchase,  and 
the  shares  for  which  the  memoraadum  of 
association  was  signed,  and  brings  it  wiUi- 
in  the  decision  in 

Be  Harmony  and  Montagu  Tin  a»d 

Copper  Mining  Oompam  ;  Spargo's 

Case,  42  Law  J.  Rqi.  (s.s.)  Chanc 

488 ;  s.  o.  Law  Rep.  8  Chanc.  407, 
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whioli  is  an  anthority  in  our  &70ut. 
There  never  were  2,500  shares  besides 
those  sabecribed  for  by  the  memorandam 
unallotted,  and  the  capital  coald  not  be 
increased  except  by  special  resolution. 
Moreorer  the  shares  for  which  Mr.  Coates 
si^ed  the  memorandum  have  always 
been  treated  as  paid  up  shares.  Then 
with  regard  to  the  argument  that  Mr. 
Coates  was  bound  to  pay  in  cash  for  the 
shares  for  which  he  subscribed,  it  has 
always  been  the  law  that  shares  may  be 
paid  for  "in  meal  or  in  malt,"  in  money 
or,  what  is  the  same  thing,  in  money's 
worth — 

SicheU's  Oase,  36  Law  J.  Bep.  (n.s.) 
Chanc.  814 ;  s.  c.  on  app.  Law 
Bep.  3  Chanc.  119 ;  s.  o.  37  Law 
J.  Bep.  (n.s.)  Chanft.  373 ; 
Sehroeder't  Ocue,  40  Law  J.   Bep. 
(n.s.)  Chanc.  130 ;  s.  c.  Law  Bep. 
11  liq.  131 ; 
Olekmd^t  Gate,  41  Law  J.  Bep.  (n.s.) 
Chanc.  652 ;  s.  c.  Law  Bep.  14  Eq. 
387; 
Me  Baglan  Hall  OoUiery  Company, 
39  Law  J.  Bep.  (n.s.)  Chanc.  591 ; 
B.  c.  Law  Bep.  5  Chanc.  346 ; 
BeJonet's  Oaie,  40  Law  J.  Bep.  (n.s.) 
Chanc.  133;    s.   c.  Law  Bep.  6 
Chanc.  48 ; 
and  this  rule  has  not  been  altered  by  the 
25th  section  of  the  Act  of  1867— 

Be  MaUoek  Old  Batli,  Spc,  Company;^ 
Maytmrd's  Case,  43  Jaw  J.  Bep. 
(n.s.)  Chanc.  146 ;  s.  c.  Law  Bep. 
9  Chanc.  60. 
Mr.  Cflaue  ia  reply. 

Malins,  Y.C. — This  case  is  by  no  means 
free  firom  difiScnlty,  bnt  upon  the  whole  I 
have  come  to  a  conclusion  upon  it.  The 
company  was  a  'small  company,  formed 
to  work  the  businesses  formerly  carried 
on  by  Mr.  Coates,  and  by  the  terms  of  the 
agreement  for  purchase,  purchasers  were 
to  pay  one-half  of  the  purchase  s^oney  in 
shares.  That  was  an  arrangement  entered 
into  before  the  memorandum  of  associa- 
tion bad  been  execated.  Of  that  there 
can  be  no  question,  because  the  articles 
of  association  were  executed  and  regis- 
tered at  the  same  time,  and  they  recite 
that  arrangement  and  the  fact  timt  such 
an  agreement  bad  been  prepared.     Mr> 


Coates  signed  the  memorandam  of  asso- 
ciation for  2,500  shares,  and  other  persons 
signed  it  for  other  shares,  the  total  so 
signed  for  amounting  altogether  to  6,125. 
The  memorandum  of  association  provided 
that  the  capital  should  consist  of  7,500{., 
divided  into  the  same  number  of  shares 
of  11.  each.  Then  what  was  the  intention 
of  Mr.  Coates  in  signing  the  memorandum, 
and  what  was  the  understanding  of  the 
parties  to  the  transaction  ?  It  has  never 
been  and  cannot  be  denied  that  it  was  the 
intention  of  the  parties  that  the  shares 
for  which  Mr.  Coates  subscribed  were  to 
be  fully  paid  up  shares.  Bat  then  comes 
the  question,  whether  the  Companies  Act, 
1867,  has  been  complied  with,  for  it  is  of 
the  highest  importance  that  the  Act 
should  be  very  strictly  complied  with. 
Sow,  the  memorandum  so  signed  being 
perfectlysilent  as  to  whether  the  shares  are 
fully  paid  up  or  not,  Mr.  Coates  must  be 
taken  to  be  liable  to  pay  them  up  in  fidl, 
unless  he  brings  himself  under  the  pro- 
tection  of  the  26th  section.  [His  Honour 
here  read  that  section.]  It  is,  therefore, 
perfectly  competent  for  a  person  to  sign 
a  memorandum  of  association  apparentiy 
for  shares  liable  to  payment,  provided 
that  before  the  shares  are  issued,  a  docu- 
ment in  writing  is  executed  providing 
that  the  shares  shall  not  be  paid  up  in 
full,  and  such  document  is  registered  be- 
fore the  issue  of  the  shares. 

Now  I  quite  agree  with  the  argument 
of  the  respondents  here  as  to  the  inten- 
tion of  complying  with  the  Act  of 
Parliament.  On  the  6th  of  October  the 
document  which  had  been  executed  on 
the  30th  of  September  is  duly  registered. 
[His  Honour  nere  read  the  2nd  clause 
of  the  agreement  as  stated  above.] 
It  has  been  argued,  on  the  part  of  Mr. 
Coates,  that  the  Act  of  1867  has  been 
strictly  complied  with,  because  the  docu- 
ment contaming  this  clause  was  duly 
registered  before  the  allotment  of  the 
2,500  shares  for  which  he  had  subscribed, 
which  did  not  take  place  until  the  10th 
of  October.  I  quite  agree  that  that  is 
the  object,  but  I  must  observe  that  the 
document  fiedls  in  the  precision  of  language 
requisite  to  point  out  and  designate  that 
which  waa  done  by  a  subsequent  part  of 
the  proceeding,  namely,  that  the  2,500 
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ghoree  yrMoh  were  to  be  allotted  to  him 
as  tree  shares,  were  the  same  shares  for 
which  he  had  signed  the  memorandum  of 
association.  It  has  been  conceded  that  if 
those  words  had  been  added,  all  possibility 
of  doubt  would  hare  been  removed. 
Those  words,  however,  were  not  added. 

Bnt  it  is  said  that  on  varions  grounds 
the  same  shares  must  hare  been  in- 
tended ;  that  if  the  same  shares  were 
not  intended,  there  were  not  2,500  shares 
left  to  be  allotted.  To  this  argument 
Mr.  Glasse,  for  the  liquidator,  replied  that 
it  need  not  hare  been  the  same  shares, 
for  the  directors  were  at  liberty  to  issue 
more  shares.  But  although  they  were  at 
liberiy  to  issue  more  shares,  pritna  facie 
it  was  to  be  presumed  they  were  to  be 
allotted  to  other  shareholders.  I  think, 
therefore,  that  meets  the  difficulty  that 
there  might  have  been  other  shares. 

Now,  therefore,  although  I  am  satisfied 
as  to  the  intention  of  the  parties ;  if  that 
had  been  the  only  argument  which  could 
have  been  brought  forward  in  favour  of 
Mr.  Coates,  I  think  I  should  probably 
have  felt  bound  to  come  to  the  oonolusion, 
as  a  matter  of  strict  right,  that,  inas- 
much as  every  snbscriber  to  the  memo- 
random  of  association  of  a  company  must 
pay  for  every  share  for  which  he  sub- 
scribes, unless  he  can  strictly  and  literally 
bring  himself  within  the  protection  of  the 
25th  section  of  the  Companies  Act,  18C7, 
Mr.  Coates  has  not  brought  himself  within 
tiiat  protection,  and  these  must  be  con- 
sidered shares  for  which  he  was  liable  to 
pay. 

But  there  is  another  ground  upon 
which  the  case  has  been  argued,  namely, 
tiiat,  assuming  him  bound  to  pay  for  these 
ahai«s,  then  in  point  of  &ct  he  has  done 
so.  To  this  it  is  replied  that  all  the  cases 
where  payment  "  in  meal  or  malt,"  as  it 
is  called,  has  been  held  to  be  good  pay- 
ment, were  decided  before  the  Act  of 
1867,  or  with  reference  to  companies  to 
which  that  Act  did  not  apply,  and  that 
what  might  have  been  a  good  pajrment 
formerly  will  not  be  g^od  now.  I  con- 
fess I  do  not  so  understand  the  matter. 
I  quite  see  the  stringency  of  the  provisions 
with  regard  to  the  liability  on  snares  sub- 
scribed for,  but  I  do  not  understand  that 
the  Act  of  1867  has  made  an^  alteration 


whatever  with  regard  to  what  shall  be 
good  payment  for  shares  which  have  been 
admittedly  subscribed  for.  If  a  man  sub- 
scribes, as  in  this  case  Mr.  Coates  did, 
for  2,500  shares,  he  thereby  incurs  the 
liability  to  pay  some  sum  of  money,  say 
2,5002.,  and  if  in  payment  of  this  sum  he 
hands  over  to  the  company  goods  which 
they  want  for  the  purpose  of  their 
business,  nobody  would,  I  think,  say  that 
ought  not  to  be  considered  as  payment,  or 
that  any  case  has  occurred  which  so  de- 
cides; and  I  take  it  to  be  perfectly  clear 
from  all  the  authorities  cited  that  pay- 
ment may  be  made  otherwise  tiian  fay 
cash. 

Now,  Mr.  Olasse  in  his  arg^ument  very 
much  urged  FothergilVs  Case  (ubi  s^ra) 
and  Deat'e  Oase  {lihi  «upra).  In  Dentt 
Case  the  Lord  Chancellor  considered 
that  there  was  a  liabilitv,  but  he  says, 
at  page  775  of  Law  Bep.  8  Chano, 
that  he  could  find  no  traoe  of  anything 
equivalent  to  actual  payment ;  and  there 
are  other  passages  in  his  judgment  all 
going  to  this,  that  although  there  moBt 
be  payment  for  shares,  it  is  quite  open  to 
the  person  who  subscribed  for  them  to 
shew  that  there  is  payment,  or  that  which 
the  Lord  Chancellor  says  is  equivalent  to 
payment,  not  necessarily  in  money,  but  in 
money's  worth. 

Then  there  is  Spargo's  Oate  (uM«upro), 
in  which  the  Lords  Justices  gave  thnr 
decisions  the  day  after  the  juc^ment  in 
FothergUTs  Oase,  in  whkh  uiey  had 
t^en  part.  Spargo  signed  the  memo- 
randum of  association  for  tbiriy-one 
shares,  and  he  was  in  consequence  liable 
to  pay  1,5502.  It  does  not  require  the 
Act  of  1867  to  shew  that  such  a  person 
is  liable  for  the  amount  for  which  he 
subscribes,  and  payment  in  money  he  bad 
not  made.  The  Vice-Warden  of  the 
Stannaries  Court  had  put  Spargo  on  the 
list  of  contributories  because  he  consi- 
dered that  the  liabiUtjr  incurred  by  signinsf 
the  memorandum  of  association,  could 
only  be  discharged  by  payment  in  cash. 
But  Spargo  had  agreed  to  sell  to  the 
company  tibe  lease  of  a  mine  for  2,7762., 
and  in  a  settled  account  they  gave  him 
credit  for  the  2,7762.  aa  against  the  price 
of  his  shares.  That  was  treated  by  the 
Court  of  Appeal  as  a  good  payment.  Th^ 
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lease  of  the  mine  was  the  thing  with  which 
the  company  was  trading,  and  for  that 
they  gave  him  credit ;  and  so  here,  Mr. 
Coates  was  to  hare  5,0002.  for  the  bosi- 
ness,  of  which  2,5001.  was  to  be  paid  in 
cash,  and  the  other  half  in  fnllj  paid  np 
shares,  and  he  treats  himself  as  being 
fally  paid-np,  and  if  he  is  not  folly  paid 
up  onder  this  transaction,  he  remains  a 
creditor  for  the  2,500{. 

Bat  Mr.  Glasse  says  that  the  account 
settled  is  of  a  very  different  character 
from  that  in  Spargo's  Case  (u5t  supra), 
whidi  is  this — "  To  share  capital,  thirty- 
one  shares,  signed  for  in  memorandnm, 
1,5502. ;  ditto,  twenty,  taken  at  meeting, 
1,0002."  Now  I  think  I  should  be  putting 
a  very  illiberal  and  unjustifiable  construc- 
tion on  the  account  settled  by  Coates,  if 
I  were  not  to  say  that  in  result  it  is 
precisely  the  same.  Mr.  Ooates's  account 
begins— "  2,500  fully  paid  up  shares." 
He  is  then  charged  with  the  2,5002.,  and 
then  there  are  the  instalments,  and  so 
forth.  Then  he  is  credited  with  the 
5.0002.  for  the  sale  of  the  business,  and 
he  is  debited  with  the  2,500  fully  paid  np 
shares,  equal  to  2,5002.  Then  there  is 
the  other  payment  in  cash,  and  after 
debiting  him  with  the  2,5002.  and  all  the 
•monnto  he  received,  he  remains  a  creditor 
for  the  balance,  namely,  1,5002.  I  say 
that  it  would  be  a  very  short-sighted, 
illiberal  and  unjustifiable  view  of  that 
account,  to  hold  that  the  2,500  shares 
there  mentioned  did  not  mean  the  2,500 
for  which  he  subscribed,  and  which  most 
undoubtedly  aU  the  surrounding  trans- 
actions shew  were  intended  to  be  (al- 
thongh  it  was  not 'so  expressed  in  the 
memorandom)  shares  which  were  to  be 
folly  paid  up,  and  the  shares  which  he 
was  to  take  m  part  payment  for  his  busi- 


I  am  well  aware  that  questions  as  to 
what  makes  a  man  liable,  and  what  re- 
lieves him  from  liability  in  reference  to 
joint  stock  companies  have  become  most 
puzEling,  and  I  do  not  think  that  this 
Dranch  of  the  law  is  in  a  very  creditable 
state.  In  many  cases  conunon  sense  and 
propriety  are  utterly  set  aside  on  merely 
technical  considerations,  but  I  am  bound 
to  see  what  the  real  transaction  between 
these  parties  was,  8md  what  was  their  inten- 


tion. It  is  argued  that  there  are  here 
creditors  to  be  protected;  but  these  are 
transactions  by  which  no  creditor  can 
possibly  be  deceived.  Because,  although 
a  creditor  may  originally  look  at  the  me- 
morandum of  association,  what  he  really 
ought  to  rely  on  is  the  register  of  share- 
holders, kept  in  the  office  of  the  company. 
And,  as  has  been  pointed  out,  Mr.  Coates 
is  entered  in  the  register  as  holding  only 
shares  fully  paid  up.  They  are  not  stated 
in  so  many  words  to  be  paid  up  in  (aU, 
but  the  form  of  the  register  is  such  that 
any  person  looking  at  it  will  see  that  they 
are  fully  paid  up  shares,  and  that  Mr. 
Coates  is  not  liable  to  any  further  call 
upon  them. 

Now  Spargo's  Oase  is  the  latest,  bat 
there  is  also  the  case  of  In  re  the  Baglan 
Hall  OoUiery  Company  {iibi  supra)  in 
which  I  took  a  rather  more  strict  view. 
I  did  not  think  there  was  anything  which 
amounted  to  payment.  But  the  Lord 
Justice  Gifiard  cUlered  from  me,  and  I 
must  take  the  law  from  him.  That  oase 
decided  that  where  a  person  signed  a  me- 
morandnm of  association  for  a  certain 
namber  of  shares,  and  never  paid  a  penny 
for  them,  but  gave  property  which  was  to 
be  the  means  of  obtaining  money,  the 
giving  money's  worth  was  as  good  as 
giving  money,  and  therefore  the  parties 
were  discharged  from  liability.  In  achroe- 
der's  Oase  (ubi  supra)  I  held  that  shares 
taken  in  a  company  were  well  paid  for  by 
giving  Confederate  bonds,  taking  them  at 
the  market  price  of  the  day,  and  entering 
them  in  the  account.  It  was  giving  them 
that  which  they  might  have  sold  i^^ain.  I 
held  also  in  the  same  case  that  the  delivery 
of  tea,  which  was  an  article  required  by  the 
company,  was  a  good  payment.  Those 
cases  were  before  the  Act  of  1867,  bat  I 
hold  that  the  Act  made  no  alteration  as 
to  what  was  good  payment  for  shares  ad- 
mittedly taken,  and  upon  which  there 
is  a  liabiU^.  So  I  find  Lords  Justices 
James  and  Mellish  held  in  Spargo's  Oaso 
the  Lord  Justice  James,  exactly  agreeing 
with  the  judgment  of  the  Lord  Chan- 
cellor in  FothergiU's  Case,  namely,  that 
if  there  had  been  anything  which  could 
fairly  be  called  payment,  the  Act  of  1867 
would  not  apply.  [The  Vice-Ohanoellor 
then  read  the  commencement  of  the  jndg* 
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ment  of  Lord  Justice  James  at  pp.  411  and 
412  of  Law  Bep.  8  Chanc,  in  which  his 
Lordship  said  that  he  and  Lord  Justice 
Mellish  entirely  concurred  with  the  Lord 
Chancellor  that  it  would  not  be  right  to  put 
any  construction  on  the  25th  section  which 
would  lead  to  the  absurd  result  that  an 
exchange  of  cheques,  or  an  order  on  a 
banker  to  transfer  money  from  the  ac- 
count of  a  man  to  the  account  of  a  com- 
pany, would  not  be  a  payment  in  cash, 
and  continued.]  Applying  that,  it  is  per- 
fectly clear  that  in  this  c^  the  company 
had  entered  into  a  contract  which  would 
have  justified  their  paying  Mr.  Goates 
2,500Z.  in  cash.  If  ther  had  fulfilled  that 
contract  they  would  have  handed  him 
bank  notes  or  a  cheque,  and  he  would 
have  handed  the  money  back  again  in  dis- 
charge of  the  2,500  shares  for  which  he 
had  signed  the  memorandum  of  associa- 
tion. Could  anything  be  more  plain, 
sensible  and  reasonable  than  such  a  view 
of  the  case?  Then  Lord  Justice  Mel- 
lish took  the  same  view,  holding  that  if 
the  circumstances  relied  on  would,  in  an 
action  for  the  money  due  on  the  shares 
support  a  plea  of  payment,  the  25th 
section  would  not  prevent  them  being  a 
good  defence,  and  that  as  a  general  rule 
of  law  the  form  and  ceremony  of  handing 
the  money  backwards  and  forwards  need 
not  in  such  a  case  be  gone  through. 

I  am,  therefore,  of  opinion  that  the  trans- 
action by  which  credit  was  given  to  Mr. 
Coates  for  the  value  of  his  business,  is  pre- 
cisely the  same  as  giving  Spargo  credit  for 
the  value  of  his  lease.  It  was  settled  in  ac- 
count, and  they  would  have  been  justified 
in  handing  the  money  to  him,  and  then 
he  would  have  handed  it  back  to  them  in 
payment  of  the  calls  on  the  shares  for 
which  he  had  subscribed  the  memorandum 
of  association.  The  result  is  precisely  the 
same  by  setting  the  value  of  the  one  sum 
against  the  other.  On  these  grounds, 
therefore,  I  think  that  Mr.  Goates  is  not 
liable  to  pay  anything  upon  iliese  shares ;  - 
and  when  I  look  at  the  facts  and  find  that 
by  the  resolution  of  the  10th  of  October, 
1870,  the  company  state  that  the  2,500 
shares  are  the  same  for  which  he  signed 
the  memoiaadum  of  association,  that  this 
has  been  acted  upon  ever  since,  and  that 
there  has  been  before  the  creditors  for  a 


period  of  between  two  and  three  yean  a 
register  shewing  that  Mr.  Coates  is  not 
liable,  I  am  satisfied  that  there  are  no 
equitable  considerations  which  give  the 
creditors  the  right  to  raise  this  question. 
The  application  must  be  reiused,  and  both 
parties  will  have  their  costs  out  of  the 
estate. 

Solicitors — Messrs.  Wood  &  Hare,  for  the  liqtii- 
dator;  Messrs.  Beran&Wbitting,  for  Mr.  Coates. 


Jessel,  M.B.^  r 

1874  >       ''^  ''°^  MABEZZO  MABBLE 

Jan  16      I       COMPANY  (limited). 

Winding'Up — Informal  Advertisement—' 
Petition  to  stand  over — Companies  Acts, 
1862  and  1867. 

The  advertisements  of  a  winding-up 
petition  must  he  ttriclly  in  accordance  with 
the  first  rule  of  Oeneral  Orders  of  21«i 
o/iforcfc,  186a 

This  was  a  petition  for  winding  np  the 
company. 

The  petition  was  conrectly  intituled  in 
the  matter  of  the  Companies  Acts  of  1862 
and  1867,  but  the  advertisement  omitted 
the  words  "  and  1867." 

The  first  rule  of  the  Order  of  21st 
March,  1868,  is  as  follows — 

"  Every  petition  which  shall  after  thia 
order  comes  into  operation  be  presented 
for  the  winding  up  of  any  company  by 
the  Court,  or  subject  to  the  supervision 
of  the  Court,  and  all  notices,  affidavits, 
and  other  proceedings  under  such  peti- 
tion, shall  be  intituled  in  the  matter  of 
the  Companies  Acts,  1862  and  1867,  and 
of  the  company  to  which  such  petition 
shall  relate." 

Mr.  Cooper,  for  the  petition. 

Mr.  Orossley,  for  the  company,  did  not 
oppose. 

The  Master  of  the  Bolls  said  that 
the  advertisements  were  not  in  the  proper 
form,  and  the  petition  must  stand  over  to 
be  duly  advertised. 

Solidtois — ^Messrs.  Tacker,  New  &  Laogdale. 
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Be  best's  SETtliEUENT 
TEOSTS. 


HAit,V.C 

1874 
April  24. 

Settlement — Gonstructioii. 

Under  a  limUation  in  a  marriage  eetUe- 
ment  of  the  tele's  property,  in  default  of 
Tier  appointment  "  to  such  person  or  persona 
as  should  be  her  personal  representative  or 
r^resentatives,"  the  wife'i  "  admvMstrO' 
ton  "  held  enOUed. 

Petitdon. 

The  petition  in  this  matter  was  pre- 
sented by  two  gentlemen,  who  were  the 
l^al  personal  representatives  of  Mrs. 
Charlotte  Willis  Best,  and  also  the  exe- 
cutors of  her  hnsband,  Mr.  Samnel  Best. 
The  petition  stated  the  marriage  settle- 
ment dated  the  18th  of  April,  1826,  of 
"Mi.  and  Mrs.  Best.  The  settlement  re- 
cited— 

That  Mrs.  Best  was  entitled  to  a  moiety 
of  three  sums  of  8302.  32.  per  cent.  Con- 
solidated Bank  Annuities,  6001.  3{.  per 
cent.  Reduced  Bank  Annuities  and  2002. 
31.  per  cent,  annuities  of  the  year  1726, 
under  the  will  of  her  mother ;  that  she 
'was  also  entitled  to  the  snm  of  500!.  31. 
per  cent.  Consolidated  Annuities ;  that 
under  the  settlement  made  on  the  mar- 
riage of  her  father,  Sir  James  Burrough, 
Mrs.  Best  was  also  entitled  to  a  moiety  of 
certain  freehold  hereditaments  in  York- 
shire (subject  to  her  fether's  life  interest 
therein),  and  also  to  one  moiety  of  the 
several  snms  (subject  to  her  &ther's  life 
interest  therein)  of  6,8022. 12«.  Bank  32. 
per  cent.  ConsoUdated  Annnities ;  5,4112. 
5».  Bank  32.  per  cent.  Reduced  Annnities ; 
1,2502.  Bank  32.  10<.  per  cent.  Reduced 
Annnities ;  3672.  10«.  fTew  42.  per  cent. 
Annnities ;  and  a  snm  of  5002.  on  a  mort- 
gage ;  that  it  had  been  agreed  that  the  said 
hereditaments  and  premises  should  be 
settled  in  manner  thereinafter  appearing, 
and  that  in  consideration  thereof  Lord 
Wynford  (the  fiither  of  Mr.  Best),  should 
enter  into  the  covenant  thereinafter  con- 
tained for  settling  the  sum  of  5,0002.  in 
manner  therein  mentioned.  The  settle- 
ment then  witnessed  that,  in  parsuanoe 
and  part  performance  of  the  agreement 
on  the  part  and  behalf  of  Sir  J.  Bnrrongh 
and  Mrs.   Best,  she  conveyed    and  aa- 

Miw  SaBns,  48.— Chako. 


sored  the  moiety  of  the  said  hereditamenta 
and  premises  (subject  to  the  life  interest 
of  Sir  James  Bnrrongh  thereib)  to  the 
trustees  of  the  settlement,  their  heirs  and 
assigns  to  the  use  of  Mrs.  Best  and  her 
heirs  until  the  marriage : — ^And  firom  and 
after  the  solemnisation  thereof  to  the 
use  of  the  trustees,  their  lieirs  and  assigns, 
to  the  use  of  Mr.  Best  and  his  assigns 
for  his  life  wiiAout  impeachment  of  waste ; 
and  from  and  after  his  decease,  to  the 
use  of  Mrs.  Best,  and  her  assigns  for  her 
life  without  impesKshment  of  waste ;  and 
from  and  afber  the  decease  of  the  survivor 
of  Mr.  and  Mrs.  Best,  to  the  use  of  the 
children  of  the  marriage  as  therein  men- 
tioned ;  and  in  de&ult  of  such  issue,  to 
the  use  of  Mrs.  Best,  her  heirs  and  assigns 
absolutely,  and  for  ever :— And  the  settle- 
ment further  witnessed  that  Mrs.  Best 
assigned  to  the  trustees  the  sum  of  500). 
32.  per  cent.  Consolidated  Annnities ;  and 
also  the  moiety  of  the  several  sums  of 
8302.  Bank  32.  per  cent.  Consolidated  An- 
nuities, 6002.  Bank  32.  per  cent.  Beduoed 
Annuities,  2002.  Bank  32.  per  cent  annui- 
ties of  the  year  1726  ;  and  also  the  moiety 
of  the  several  sums  of  6,8022.  12*.  Bank 
32.  per  cent.  Consolidated  Annuities, 
5,4112.  5*.  Bank  32.  per  cent.  Reduced 
Annnities,  1,2502.  Bank  32. 10«.  per  cent. 
Reduced  Annuities,  and  3672. 10«.  New 
42.  per  cent.  Bank  Annnities,  and  of  the 
sum  of  5002.  on  mortgage,  and  all  be- 
nefit and  advantage  of  the  moiety  or 
half  part  of  and  in  the  said  sums  respec- 
tively : — ^And  all  her  estate,  right,  title,  in- 
terest, property,  claim  and  demand  what- 
soever, both  at  law  and  in  equity,  of,  in, 
to  or  out  of  the  said  several  and  respect- 
ive premises  thereby  expressed  and  in- 
tended to  be  thereby  assigned  (subject 
to  the  life  interest  of  Sir  James  Burrough 
therein),  to  hold,  receive  and  take  the  said 
thereby  assigned  or  expressed,  and  in- 
tended to  be  thereby  assigned  parts  or 
shares,  moneys  and  premises  unto  them, 
the  trustees,  upon  trust  for  Mrs.  Best, 
her  executors  and  administrators,  until  the 
marriage ;  and  from  and  after  the  solem- 
nisation thereof: — Upon  tmst  after  the 
decease  of  Sir  James  Burrough  to  pay  the 
interest,  dividends  and  annual  produce 
of  the  premises  as  and  when  the  same 
should  become  due  and  payable  to  Mr. 
4A 
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Best  and  his  assigns,  daring  his  life,  for 
his  and  their  own  use  and  benefit ;  and 
from  and  after  his  decease  npon  trnst 
to  pay  the  same  to  Mrs.  Best,  if  she 
should  sorrive  Mr.  Best,  and  her  assigns, 
daring  her  life  for  her  and  their  proper 
Qse  and  benefit ;  and  fix>m  and  after  the 
decease  of  the  sarvivor  of  them  the 
said  Mr.  and  Mrs.  Best,  then  apon  trust 
to  pay,  transfer,  assign  and?dispose  of  the 
moiety  of  the  several  sums  of  830?.  Bank 
31.  per  cent.  Consolidated  Annuities,  6001. 
Bank  31.  per  cent.  Reduced  Annuities,  and 
2001.  31.  per  cent,  annuities  of  the  year 
1726,  and  the  5001.  31.  per  cent.  Consols, ' 
to  which  Mrs.  Best  was  entitled  under 
the  will  of  her  mother  (part  of  the 
aforesaid  trust  funds)  to  such  person 
or  persons  in  such  manner  and  form 
as  Mrs.  Best  should  by  any  deed  or  will 
duly  executed  notwithstanding  -her  cover- 
ture direct  or  appoint ;  and  in  default  of 
such  direction  and  appointment,  "  to  siich 
person  or  persons  as  should  he  her  personal 
representative  or  representatives." — And 
that  the  trustees  should  pay,  transfer, 
assign  and  dispose  of  the  remainder  of  the 
trust  funds,  moneys  and  premises  unto  or 
amongst  all  and  every  the  children  of 
that  marriage  in  such  manner  as  Mr.  and 
Mrs.  Best  should  jointly  or  as  the  sur- 
vivor  of  them  should  in  manner  therein- 
mentioned  appoint;  and  in  default  of 
such  appointment  then  npon  trust  for  all 
the  children  of  the  marriage  equally,  or 
for  an  only  child  absolutely,  and  to  be- 
come a  vested  interest  or  vested  interests, 
at  the  age  of  21  or  (in  the  case  of 
daughters)  on  marriage.  The  settlement 
then  provided  that  in  case  there  should 
be  but  one  such  child  of  that  marriage 
it  should  be  lawful  for  the  survivor  of 
Mr.  and  Mrs.  Best,  in  the  event  of  his 
or  her  marrying  again,  to  settle  and 
appoint  one  moiety  of  such  trust  funds 
to  or  in  fevour  of  a  second  wife  or 
nusband  (as  the  case  might  be),  and  the 
issue  of  such  second  marrit^  by  any 
deed  or  instrument  to  be  duly  executed 
for  that  purpose  ;  and  that  thereupon  the 
trustees  should  transfer  and  set  over  one 
moiety  of  the  trnst  ftinds  to  such  person 
or  persons  as  the  survivor  of  Mr.  and 
Mrs.  Best  should  on  such  his  or  her 
second  marriage  direct  or  appoint  to  be 


trustees  for  that  purpose  : — And  also  that 
if  there  should  be  no  child  of  that  mar- 
riage who  should  live  to  acquire  a  vested 
interest  in  the  trust  funds,  then  (subject 
to  the  life  interest  of  Mr.  Best),  the  trust 
funds  should  be  held  npon  iarust  to  and 
for  such  person  or  persons  as  Mrs.  Beet 
should  give  or  appoint  the  same  by  her 
last  will  or  testament  in  writing  (which 
she  was  thereby  empowered  to  make  not. 
withstanding  her  coverture)  : — ^And  in 
default  of  such  last  mentioned  appoint- 
ment, then  "  upon  trust  to  pay  and  transfer 
the  said  trust  funds  to  such  person  or  per- 
sons as  would  be  the  personal  representative 
of  Mrs.  Best." 

The  marriage  of  Mr.  and  Mrs.  Best 
was  solemnised  soon  after  the  execution 
of  the  settlement.  There  was  issue  of 
the  marriage  one  child  only,  which  died 
an  infant  and  unmarried  in  the  lifetime 
of  Mrs.  Best,  and  therefore  without 
having  attained  a  vested  interest  in  the 
trust  funds. 

Mrs.  Best  died  in  the  month  of  Sep- 
tember, 1833,  intestate,  and  without 
having  executed  or  concurred  in  execut- 
ing any  of  the  powers  of  ^pointment 
contained  in  the  settlement.  She  left  her 
husband,  her  fisither,  an  only  sister  of  the 
whole  blood,  and  an  only  sister  of  the  half 
blood  her  surviving. 

Mr.  Best  died  on  the  20th  of  Jane, 
1873,  also  without  having  executed  or 
concurred  in  executing  any  of  the  powers 
of  appointment  contained  in  the  settle- 
ment ;  and  having  by  his  will,  dated  the 
27th  of  October,  1866,  appointed  the 
petitioners  his  executors.   The  petitioners 

? roved  the  will  on  the  11th  of  March, 
873. 

The  petitioners  had  since  taken  out 
letters  of  administration  to  the. estate  smd 
effects  of  Mrs.  Best,  and  they  were  now 
her  legal  personal  representatives. 

The  petitioners  claimed  to  be  entitled 
to  the  trust  funds. 

The  ftinds  were,  however,  also  claimed 
— First,  by  James  Burrough  Fenwick,  as 
the  personal  representative  of  Sir  James 
Burrough  (who  died  on  the  25th  of 
March,  183/),  and  who  was  the  sole  next 
of  kin  of  lira.  Best  living  at  the  time 
of  her  death ;  and  2ndly,  by  James 
Burrough    Fenwick,    Thomas    Howard 
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Fenwiok  the  jonnger,  and  Ann  Sarah 
Paynter  (or  her  hnsbaud  as  the  trustee 
of  her  settlement),  as  the  next  of  kin 
of  Mrs.  Best  living  at  the  death  of  Mr. 
Best. 

On  the  28th  of  January,  1874,  the  tms- 
tees  of  the  fands  trauEferred  and  paid 
into  Court  to  the  credit  of  an  account  en- 
titled— "  In  the  matter  of  the  trusts  of  the 
Beitlement  made  on  the  marriage  of.  the 
Hon.  and  Her.  Samuel  Best  and  Charlotte 
Willis  Burrough,"  the  following  sums — 
viz.  1301.  78.  6d.  cash;  4,167i.  7«.  3d. 
Bank  31.  per  cent.  Consolidated  Annuities ; 
2,7052.  12«.  6d.  Beduced  31.  per  cent,  an- 
nuities; and  8082.  15s.  New  3Z.  per 
cent,  annuities. 

The  petition  prayed  that  the  costs  of 
the  petitioners  and  of  all  other  proper 
pftrties  appearing  on  the  petition  might 
be  taxed : — And  that  the  costs  when  so 
taxed,  and  also  the  saocession  duty  pay- 
able on  the  trust  funds  might  be  raised 
and  paid  by  the  sale  of  a  competent  part 
of  the  sum  of  '^1672.  7».  3d.  Bank  32.  per 
cent.  Consolidated  Annuities;  and  that 
the  residue  of  that  sum,  and  also  the  sums 
of  2,7052.  12*.  6d.  Beduced  32.  per  cent, 
annuities ;  8082.  15s.  New  32.  per  cent, 
annuities ;  1302.  7s.  6d.  cash,  and  any 
other  sums  of  stock  or  cash  standing  to 
the  credit  of  the  above  matter  might  be 
transferred  and  paid  to  the  petitioners,  or 
be  otherwise  distributed  in  accordajice 
with  the  rights  of  the  parties. 

Mr.  Lindley  and  Mr.  B.  B.  Sogers, 
for  the  petitioners. — The  words,  "re- 
presentative or  representatives,"  mean, 
prima  fatAe,  "  executors  or  administra- 
tors ;"  and  equally  so  whether  they  occur 
in  deeds  or  in  wills.  The  onus  of  proof 
to  the  contrary  lies  on  those  who  dispute 
tJiat  construction — 

Hawkitu  on  WUls,  106  and  107, 
and  the  cases  there  collected. 

No  doubt  the  words  "  legal  representa- 
tives" and  "personal  representatives" 
have  in  some  cases  been  held  to  mean 
"next  of  kin."  But  such  cases  are 
clearly  distinguishable  &om  the  present 
one^ 

2.  Jarman  on  WUls,  Last  Ed.  98-102 ; 

Briggs  r.   TTjpton,  41  Law  J.  Bep. 

(n.s.)  Ghonc.  S3 ;  s.  o.  affirmed  on 


app.  ibid.  519;  and  Law  Bep.  7 

Chanc.  376 ; 
Be    Turner,  2  Dr.  &  S.  501 ;    s.  c. 

34  Law   J.    Bep.   (n.s.)    Chanc. 

660; 
Be  Ormvford,  2  Dr.  &  S.  230;  s.  c, 

23  Law  J.  Bep.  (n.s.)  Chanc.  625 ; 
Be  Wyndham^s  Trust*,  Law  Bep.  1 

Eq.  290 ; 
Alger -7.  Barrett,  Law  Bep.  3  Eq.  328,- 
confirm  the  rule  as  laid  down  by  us. 

We  also  claim  as  an  argument  in 
our  &vour  that  the  word  "  personal "  does 
not  occur  in  the  statute  of  distributions. 
The  word  there  is  "  legal." 

The  fi:«me  of  this  settlement  is  very 
peculiar ;  but  having  regard  to  the  trusts 
of  the  real  estate,  and  the  provisions  for 
a  second  marriage,  and  on  the  whole  of 
it,  it  shews  that  the  intention  of  the 
parties  was  that  this  lady's  property 
should  ultimately,  and  in  the  events 
which  have  happened,  be  hers  absolutely. 
Mr.  Dickinson  and  Mr.  G.  Browne,  for 
the  next  of  kin  of  Mrs.  Best,  living  at  her 
death. — Assuming  the  property  to  have 
been  intended  to  be  hers  absolutely,  then 
the  next  of  kin  whom  we  represent  (and 
not  her  husband  or  his  executors)  are 
entitled  to  it. 

There  is  no  case  in  which  the  words 
"personal  representative"  or  "personal 
representatives"  or  "representatives" 
have  been  held  in  a  settlement  to  mean 
executors  or  administrators.  There  are 
several  the  other  way. 

Briggs  v.  VpUm  {ubi  stipra)  is  really  in 
our  &vour.  The  difficulty  arising  &om 
the  fact  of  the  instrument  in  which  the 
words  in  question  occur  being  a  settle- 
ment and  not  a  will,  is  this.  Every 
marriage  settlement  does  of  itself  ex- 
dude  the  marital  right;  unless,  as  in 
Briggs  v.  Upton  (ubi  supra),  there  is  a 
limitation  as  to  it.  The  settlement  takes 
away  from  the  husband  that  which,  but 
for  the  settlement,  would  be  his.  It  forces 
him  to  take  the  property  (if  at  all)  under 
the  settlement.  But  words  of  Umitation 
will  not  give  the  husband  anything.  He 
can  only  take  under  the  settlement  as 
"  a  purchaser."  Here  the  words  used  are 
words  of  limitation,  under  which  "  next 
of  kin  "  fdone  can  take. 

1  Boper  on  Eiubwnd  and  Wtfe,  329, 
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and 

Bailey  v.  Wright,  18  Ves.  49 ;  s.  c. 
on  app.  1  Swans.  39, 
there  referred  to. 

No  doubt  this  settlement  is  in  many 
respects  a  peculiar  one. 

Bat  the  case  of 

Jtohinson  v.  Evans,  ante,  p.  82 ;  s.  c. 
22  Weekly  Rep.  199, 
is  consistent  with  onr  argument,  and 
shews  that  when  there  is  a  settlement, 
the  parties  interested  in  the  settled  pro- 
per<y  must  take  nnder  the  settlement 
only,  and  not  by  virtue  of  any  pre-existing 
rights  ;  that  is  to  say,  they  must  take  as 
"  purchasers,"  and  not  by  way  of  "  limi- 
tation "  or  as  claiming  through  or  &om 
some  one  else. 

Mr.  Methold,  for  Mrs.  Best's  next  of 
kin  living  at  her  husband's  death,  did  not 
argue  the  question, 

Mr.  Vaughan  HawMna  was  for  the 
trustees  of  the  settlement. 

Hall,  V.C. — I  do  not  wish  to  hear  a 
reply.  Although  the  question  in  this 
case  arises  upon  a  marriage  settlement, 
and  those  which  have  been  referred  to  in 
the  arguments  are,  with  the  exception  of 
Bailey  v.  Wright  (ubi  ewpra),  and  Briggs 
V.  Upton  {ubi  «wpra)  cases  on  the  con- 
stmcikion  of  wills,  I  take  it  to  be  clear, 
that  in  construing  the  words,  "  such  per> 
son  or  persons  as  shall  be  personal  repre- 
sentative or  representatives,"  I  must  read 
them  according  to  their  ordmary  meaning ; 
and  that  that  ordinary  and  prima  facie 
meaning  is  "  executors  or  administrators." 
I  must  also  assume  that  the  fact  of  their 
being  in  a  marriage  settlement,  as  distin- 
guished fi:Y>m  a  will,  is  not  to  be  taken  as 
diverting  what  would  be  the  ordinary 
meaning  of  the  words  in  any  legal  instru- 
ment. Their  being,  then,  in  a  marriage 
settlement,  and  to  be  construed  as  mean- 
ing executors  and  administrators,  unless 
there  is  something  in  the  nature  or  con- 
text of  the  settlement  to  give  them  a 
different  meaning,  the  question  is  whe- 
ther, upon  the  construction  of  this  parti- 
cular instrument,  there  is  anything  to 
gfive  the  words  any  other  than  their  ordi- 
nary signification?  The  settlement  was 
made  upon  the  marriage  of  a  lady  who 
had  a  considerable  fortune.    I  thijak  the 


personal  property  alone  was  sometbing; 

like  15,000i.  or  16,000i.;  and  she  had  also 
real  estate.  It  was  her  own ;  and  being 
about  to  many,  the  settlement  was  to  be 
made.  The  mode  of  settling  the  property, 
so  far  as  it  is  referred  to  in  the  recitels  of 
the  settlement,  does  not  assist  us  in  con- 

.struing  the  instrument  itself.  Thelsusts 
which  are  declared  of  the  different  pro- 
perties are,  as  to  the  real  estate,  for  hus- 
band and  wife  and  children,  with  an 
ultimate  trust  for  the  use  of  the  wife. 
The  ultimate  trust,  therefore,  of  that  pro- 
perty was  one  revesting  in  her  the  do- 
minion and  control  over  it,  subject  to  the 
particular  tmste  created  for  the  husband 
and  wife  and  the  children.  That,  accord- 
ing to  one  case  which  has  been  referred 
to  upon  the  question,  might  indicate  that 
that  was  of  a  general  character ;  and  that 
nnder  the  settlement  which  was  to  be 
made  of  all  the  lady's  property,  she  was 
to  get  back — and  remain  Uie  owner  of — > 
that  property,  subject  to  the  particular 
provision  as  to  it.  That  is  not  an  unrea- 
sonable view  to  take  of  a  marriage  settle- 
ment, the  object  of  which  was  to  provide 
life  intereste  for  the  wife — probably  a  li£a 
interest  for  the  husband,  and  proper  pro- 
visions for  the  issue  of  the  marriage. 
Subject  to  that,  it  is  not  unresisonable  to 
say,  that  the  parties  did  not  mean  to  go 
any  further.  They  had  no  collateral  re- 
lations ;  at  all  events,  none  in  contempla- 
tion, for  they  did  not  settle  the  property 
on  any  other  persons  than  the  husband, 
the  wife  and  the  children.  Where  the 
settled  property  is  the  property  of  the 
wife,  it  IS  not  unreasonable  to  hold  that 
some  provisions  would  be  made  as  to  it, 
but  subject  to  particular  truste  for  tbe 
husband  and  wife  and  children.  Those 
provisions  are  commonly  such  as  would 
give  tiie  wife  powers  of  disposition  over 
her  property  in  the  event  of  her  dying  in 
the  lifetime  of  her  husband.  The  power 
is  ordinarily  a  testamentary  power,  not  a 
power  by  deed  or  will.  That  is  the  ordi- 
nary  mode  of  giving  te  the  wife  her 
disposition  if  she  dies  in  the  lifetime  of 
her  husband.  Jf  she  survives  the  hus- 
band, the  ordinary  thing  is  to  give  it  back 
to  her.  If  she  survives  the  husband,  she 
is  enabled,  when  the  property  is  given 
back  to  her,  to  make  a  settlement  of  it 
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upon  the  oooacdon  of  another  marriage : 
that  is,  Bapposing  there  is  a  failure  of  the 
trosts  for  the  children  of  the  contem- 
plated and  particniar  marriage.  The 
settlement  in  the  present  case  provided 
for  the  case  of  a  second  marriage,  either 
of  the  hosband  or  the  wife.  It  also  pro- 
Tided  for  that,  -which  I  do  not  thiiiJc  I 
erer  saw  in  a  settlement  before— that  the 
hnsband  (or  the  wife  in  jnst  the  same 
manner)  shonld,  in  the  case  of  there 
being  one  child,  and  one  child  only  of 
the  marriage,  have  power  to  appoint  and 
settle,  npon  a  second  marriage,  half  the 
capital  of  the  wife's  property.  That 
was  a  very  liberal  provision  for  the  hus- 
band in  that  respect.  Bnt  there  was 
no  provision  as  to  settiing  anything  on 
a  ihtnre  marriage,  in  the  case  of  tixen 
being  no  child  of  the  marriage!  Any- 
thing more  improbable  than  that  the  wife 
(she  was  adnlt  when  she  was  married) 
shoold,  in  making  a  settlement  of  her  own 
property,  have  put  this  considerable  per- 
sonal estate  entirely  oat  of  her  control,  in 
the  event,  which  might  have  happened,  of 
her  hnsband  dying  veiy  shortly  after  the 
marriage,  and  should  have  tied  that  pro- 
perty np  in  favour  of  persons  who  might 
answer  the  descriptions  of  her  next  of  kin 
at  the  time  of  her  death,  without  the 
power  of  making  any  provision  whatever 
on  the  occasion  of  a  second  marriage— 
anything,  I  say,  more  improbable  than 
that — one  cannot  conceive !  I  think  it  is 
not  nureasonable,  in  constming  this  settle- 
ment, to  give  weight  and  consideration  to 
that  circnmstance,  and  to  what  I  have 
said  as  to  the  general  object  i^d  pnrpose 
of  settlements  made  npon  marriage.  We 
know  that  such  considerations  have  had 
-weight  in  other  cases  as  to  the  constmc- 
tion  of  marriage  settlements,  particularly 
-with  reference  to  the  time  of  the  vesting 
of  portions,  and  so  forth.  The  Court  has 
there  oonstmed  the  settlements  -with  re- 
ference to  the  known  and  general  views 
of  the  persons  making  the  settlements. 
This  property  is  settled  upon  the  husband 
and  wife  successively.  Then,  as  regards 
a  portion  of  the  funds,  the  wife  has  a 
general  power  of  appointment  over  it,  by 
deed,  or  will.  In  other  words,  nothing 
seems  to  torn  much  upon  that.  It  is 
merely  this — ^that  having  a  considerable 


fortune,  subject  in  effect  to  those  two  life 
interests,  she  had  a  general  power  of  dis- 
position over  that  portion  of  the  property, 
even  as  against  any  issue  of  the  marriage. 
The  bulk  of  her  property  was  settled  in 
the  ordinary  way,  npon  the  children  of 
the  marriage;  and,  ffiiling  those,  upon 
that  ultimate  trost  which  is  now  to  be 
construed — ^viz.,  "  Upon  trust,  to  transfer 
the  funds  to  such  person  or  persons  who 
would  be  the  personal  representative  of 
Charlotte  Willis  Bnrrough."  The  same 
words  create  an  ultimate  trust  of  the 
small  fand  which  I  have  mentioned  be- 
fore, and  over  which  she  had  the  general 
power  of  appointment,  as  against  the 
children  of  the  marriage,  -with  Uiis  excep- 
tion, that  the  words  there  are,  "  personal 
representative  or  representatives,"  and  in 
the  other  case  the  words  are  only  "  per- 
sonal representative."  '  Bnt  there  is  no 
difference  in  reaUty  as  to  the  construction 
of  the  words,  because  we  must  bear  in 
mind  that  the  words  "  to  snch  person  or 
persons  "  oocor  in  both  cases.  The  con- 
struction, therefore,  of  the  two  clauses 
must  be  the  same.  Then  it  is  said  that 
the  context  of  the  settlement  in  this  case 
shews  that  these  words  ought  to  be  con- 
straed,  not  according  to  their  prima  facie 
or  ordinary  meaning,  but  in  such  a  way 
as  to  exclude  the  husband  from  taking ; 
and  that  you  can  only  do  that  by  con- 
stming them  as  words  of  purchase,  or  as 
meaning  the  persons  who  snail  answer  the 
description  of  the  next  of  kin  of  the 
settlor,  i.6.  this  lady.  I  have  already  ob- 
served npon  the  lunitations  of  the  real 
estate,  and  the  form  in  which  that  is 
made.  It  was  said,  as  regarded  the  hus- 
band's property,  that  the  ultimate  limita- 
tion of  it  was  to  him,  his  executors  and 
administrators.  It  was  also  said  that  the 
trust  of  the  lady's  fortune  for  her  till  the 
marriage  was  in  trust  for  her  exeoators,  ad- 
ministrators and  assigns.  That  there  is, 
therefore,  a  distinction  drawn  by  the  set- 
tlement between  the  words  which  are 
used  in  the  two  ultimate  trusts,  and  the 
trusts  for  the  executors  and  administra- 
tors ;  and,  therefore,  that  something  diffe- 
rent was  meant  in  each  case.  That  is  a 
very  fiur  observation,  but,  after  all,  not 
a  very  cogent  one ;  because,  if  those 
words  do,  according  to  their  settled  prima 
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fane  eonaiiniciion,  mean  the  same  thing, 
there  is  no  reason  why  persons  shonld  not 
use  a  different  form  of  expression  in  one 
part  of  an  instrament  to  that  whioh  they 
hare  in  another;    knowing  that,  frvma 
fade,  the  meaning  of  the  words  is  exactly 
the  same  in  both  cases.    Then  we  mnst 
tiy  and  find  oat  something  in  some  other 
put  of  the  instmment,  as  it  seems  to  me, 
to  enforce  that  argoment ;  for  that  aivn< 
ment  alone  will  not  sofiSce.     But  if  it 
would  suffice  in  any  given  case,  then  of 
oourse  we  must  have  regard  to  tiie  whole 
of  the  context  of  the  instmment,  and,  as 
I  have  already  said,  to  the  probability  of 
parties  malriTig  such  a  settlement  as  this. 
Looking  at  the  form  of  this  settlement — 
looking  at  that  special  power  to  make  a 
settlement  on  a  second  marriage,  whioh 
Mras  to  take  away  the  funds  &om  ^e  per- 
sons who  were  made  objects  of  this  settle- 
ment,  and  to  settle    it  on  the  second 
marriage — looking  at  that,  and  consider- 
ing that  if  it  was  intended  to  make  a 
settlement  as  against  the  children  of  this 
intended  marriage,    it  could    not    have 
been  meant  that  the  wife  should  be  in  a 
worse  position,  because  she  did  not  happen 
to  have  one  child  of  this  first  marriage, 
that  she  should  not  then  be  able  to  miSce 
a  settlement  upon  the  second  marriage ! 
Anything  more  absurd  than  that  I  cannot 
possibly  conceive !     Therefore  if  in  this 
case  it  is  necessary  to  resort  to  the  con- 
text of  the  settlement,  the  context  seems 
to  me,  in  iiself^  to  shew  that  in  this  par- 
tioalar  instance,  whatever  might  be  ibe 
construction  in  that  of  another  settlement, 
but  in  this  instance  we  are  not  to  depart 
from  tiie  prima  fwM  meaning  of   the 
words,    "the  personal  representative  of 
Charlotte  Willis  Burrough ; "  or  take  the 
object  of  this  settlement  to  have  been  to 
exclude  the  marital  right,  or  whatever  in- 
terest the  husband  might  acquire  through 
the  law,  entitling  him  as  legal  personal 
representative  of  his  wife.     I  cannot  take 
that  to  have  been  the  meaning  of  this  set- 
tlement, it  not  being  so  expressed.     To 
construe  the  words  in  the  way  I  think 
they  ought    to    be    construed,   viz.,   as 
"executors    or    administrators,"    would 
have  effected  a  double  object.     It  would 
have  entitled  the  wife,  if  she  had  happened 
to  be  the  BorviTor,  to  the  property,  so 


bringiag  it  back  to  her,  and  wnabting  her 
to  demimd  possession  of  it ;  and  if  there 
was  no  child  (she  being  the  survivor),  to 
make  a  settlement  of  it  upon  a  fatnie 
marriage.  This  construction  would,  at 
the  same  time,  have  entitled  the  huslMnd 
(being  the  survivor)  to  take— not  by  con- 
tract or  provision — something  which  was 
not  provided  for  at  all,  but  whioh  was  to 
be  left  to  be  settled  in  the  ordinary  way, 
according  to  legal  rights.  We  mnst  also 
bear  in  mind  this — ^that  if  it  were,  cht 
could  be  taken  to  be,  an  object  or  par- 
pose  of  evety  such  settlement  to  exclude 
the  marital  right;  then,  in  this  case, 
there  is  that  which  enables  the  wife, 
whenever  she  thinks  proper,  to  exclude 
that  right ;  because,  as  regards  both  por- 
tions  of  the  funds,  she  can  exclude  the 
right  by  the  exercise  of  the  two  powers 
which  are  vested  in  her :  the  one,  a  ge- 
neral power  of  appointment  over  a  small 
portion  ,of  the  fund  ;  and  the  other,  a  tes- 
tamentary power  of  appointment,  by  the 
exercise  of  which  she  could  have  equally 
exdaded  her  husband. 

Nothing,  therefore,  is  gained  as  a  step 
towards  the  true  construction  of  this  set- 
tlement, by  considering  that  the  marital 
right  was  intended  to  be  exclnded  by  it ; 
even  if^  indeed,  such  a  consideration  be, 
for  the  purpose  in  view,  a  sufficient  or 
proper  one. 

I  think  it  unnecessary  to  examine  all 
the  authorities  which  have  been  referred 
to  in  the  arguments.  I  may,  however, 
advert  to  one  or  two  of  them.  In  the 
case  of  BahiMon  v.  ^vwm  {yhi  tvipra)  the 
Master  of  the  Biolls  proceeded  very  much 
upon  special  circumstances,  which  induced 
him  to  consider  that  in  that  particular 
case  the  words  were  not  to  receive  their 
ordinary  construction.  That  case,  there- 
fore, rests  upon  its  own  circumstances; 
and,  indeed,  the  Master  of  the  Bolls 
seemed  to  consider  that  all  these  cases  do 
so  depend,  rather  than  npon  any  particular 
authorities.  He  observed  that,  no  doubt, 
the  £ramer  of  the  settlement  knew  how 
to  use  the  words  if  he  desired  to  do  so, 
but  he  did  not  attach  any  great  weight  to 
that. 

Then,  with  regard  to  the  case  of  BaUey 
V.  Wright  (iibi  tvpra).  There,  of  course, 
the  paoiioular  case  is  no  authority,  be- 
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oaase  tbe  words  are  totally  different.  In 
that  case  the  ultimate  trust  was  for  "  the 
next  of  kin  or  personal  representative  of 
the  wife."  The  decision  tnmed  veiy 
mnch  upon  that  which  was  the  real  con- 
test, namely,  what  was  the  meaning  of 
the  words,  "  next  of  kin,"  associated  with 
the  words,  "  personal  representative  ?  " 
Sir  William  Qraut,  in  giving  judgment 
in  the  case,  winds  up  thus — "  Whatever 
these  words  might  mean,  standing  by 
themselves,  they  cannot,  as  here  used, 
take  firom  the  first  words  the  sense  they 
properly  bear,  and  were,  in  this  case,  ob- 
viously intended  to  bear."  Then  Briggs 
V.  Upton  (mW  supra)  was  referred  to. 
There  the  words  were  different.  The 
Lord  Chancellor  made  some  observations, 
to  which  my  attention  was  called,  rather 
indicative  of  the  consideration  that  the 
object  of  the  settlement  might  be  taken 
to  be  to  exclude  the  marital  right.  But, 
for  the  reasons  I  have  mentioned,  I  think 
those  observations  cannot  be  applied  to 
the  case  now  before  me.  They  are  con- 
siderations of  general  application,  as  to 
which  I  say  nothing. 

Therefore,  upon  the  whole,  it  seems  to 
me  that  these  fonds  most  be  transferred. 

Mr.  Dielnnson. — Transferred  to  whom  P 

Mr.  Lindley. — To  the  petitioners.  They 
are  the  l^al  personal  representatives  of 
Mrs.  Best,  and  also  the  executors  of  her 
hnsband.  The  order  will  be  according  to 
the  prayer  of  the  petition.  "  Ordered  as 
prayed:" — costs  of  all  parties  out  of  the 
ftmd,  and  to  be  taxed  as  between  solicitor 
and  client. 

Mr.  Dtchinson. — ^But  I  want  to  know  in 
'which  character  the  petitioners  wUl  get 
the  funds  P 

Hall,  V.C. — ^As  the  legal  personal  re- 
presentatives of  the  wife. 

Mr.  Lindley. — ^Then  the  succession  duty 
must  be  raised  and  paid  out  of  the  funds 
in  Court,  and  the  residue  of  the  innds 
transferred  to  the  petitioners,  as  the  legal 
personal  representatives  of  Mrs.  Best. 

Solictton — Messrs.  Beachcroft  &  Thompson,  for 
petitioneis ;  Mr.  P.  3.  Bishop,  for  the  next  of 
kin. 


Jessel,-  M.B. 

1874. 

April  25. 


} 


lacet  v.  hill, 
cbowlet's  claim. 


Principal  and  Agent  —  Stockbroker  — 
Insohenoy  of  Principal — Indemnity — Ac- 
tual Losses  and  Liabilities — Agent  com- 
pounding  with  his  Creditors. 

In  equity  the  liahility  of  a  principal  to 
indemnify  his  agent  is  not  confined  to  ae- 
tual  losses,  hut  extends  to  aU  the  liabiUties 
of  the  a,gent. 

0.,  broker  for  H.,  entered  into  eontraets 
for  purchase  of  stock  for  the  next  settling 
day,  15th  of  July,  1870.  The  eontracta 
were  in  the  usual  form,  subject  to  the  "  rules 
and  usages  of  the  Stock  Exchange,"  and 
the  broker's  notes  from  time  to  time  sent  to 
H.,  also  had  these  words.  Wheit  that  day 
arrived,  0.,  by  request  of  M.,  and  relying 
on  a  promise  of  H.  to  settle  on  that  day 
the  amount  thm  due  to  0.  for  brokerage 
and  losses,  "coiUvnued"  the  contracts  ml 
next  settling  day. 

H.  did  not  settle  his  account  on  the  ISih. 
On  the  16th  the  Norwich  BaTik,  in  which 
he  was  partner,  stopped  payment,  and  H. 
became  in  fact  insolvent.  0.  was  there- 
upon declared  defaulter  on  the  Exchange. 
According  to  the  rules,  all  hie  transactions 
were  immediately  dosed.  No  loss  aecrued 
to  the  principal  by  the  closing  of  the  trans- 
actions before  the  next  settling  day.  Subse- 
quently 0.  was  re-admitted  to  the  Stock 
Exchange,  on  payment  of  a  composition, 
hut  not  the  full  a/mount  of  his  debts.  After 
such  re-admission,  members  of  the  Stock 
Exchange  were  in  effect  forbidden  by  the 
rules  of  the  Exchange  to  sue  him  for  the 
balance  of  previous  losses  without  the  leave 
of  the  committee,  which  was  rarely,  if  ever, 
granted,  but  no  legal  release  was  given  to 
him.  In  a  creditor's  suit  instituted  for 
administering  the  estate  of  H.,  0.  claimed 
for  the  whole  amount  shewn  to  be  due  to 
him  for  brokerage  and  losses,  by  an  account 
made  up  on  the  footing  of  all  transactions 
being  closed  on  the  day  of  the  insolvency  of 
H.  TJie  amount  of  claim  being  calculated 
on  the  full  amount  of  the  liabilities  of  0. 
in  respect  of  the  contracts  for  stocks,  and 
not  on  the  amount  that  he  had  actually 
paid  on  those  eontraets, — Held,  first,  that 
on  the  insohenoy  of  H.,  the  transactions 
might  be  dosed  according  to  the  rules  of 
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the  Stock  Exchange,  toithout  affecting  the 
right  of  0.  to  an  inckmnUy  from  H. 

Secondly,  that  0.  not  having  had  a  legal 
release  from  claims  under  the  contracts,  but 
being  still  liable  in  law  for  the  full  amount, 
WOB  entitled  to  claim  against  the  estate  of 
H.for  thefuU  amMint  of  losses  on  the  con- 
tract, including  not  only  what  he  had 
actually  paid,  but  also  the  amount  for 
which  he  was  legally  liable. 

This  was  a  stockbroker's  claim  against 
the  estate  of  Sir  Robert  Harvej,  in  the 
snit  of  Lacey  y.  HiU,  -which  was  insti- 
tated  for  the  administration  of  his  estate. 
Messrs.  Crowlej,  as  brokers  for  Sir  B. 
Harvey,  had,  previonslj  to  the  12th  of 
Jnlj,  1870,  entered  into  contracts  for 
purchase  of  krge  quantities  of  Spanish 
and  other  stocks,  in  the  usual  manner,  to 
be  completed  on  the  next  settling  day, 
which  was  the  15th  of  July.  Owmg  to 
the  dispute  between  France  and  Ger- 
many as  to  the  HohenzoUem  candida- 
ture, the  stocks  had  fidlen  considerably 
in  value,  and  on  the  12th  of  July  Messrs. 
Crowley  wrote  to  Sir  B.  Harvey  as  fol- 
lows— 

"  The  position  is  simply  this  —  We 
depend  entirely  on  yoo.  If  yon  pay  us  in 
fall  on  Friday  we  can  fS&ce  our  otiier 
difficulties,  but  if  you  do  not,  we  cannot 
stand.  Hence  the  tone  of  our  last  two 
or  three  letters. 

"  If  we  had  to  succumb,  it  would  ne- 
cessitate the  closing  of  your  account  at 
perhaps  an  unfortunate  moment,  and 
your  name  would  be  divulged,  a  thing 
we  very  much  dread  having  to  do, 

"  It  is  also  necessary  we  should  know 
to-morrow  morning  early  how  aflPairs  are 
to  go.  If  we  are  to  continue  we  must  do 
it  boldly,  and  we  cannot  do  that  if  we 
are  in  any  doubt  about  being  able  to 
pay  up  differences  on  Friday. 

"  We  look  to  you,  therefore,  to  come  or 
write,  or  telegraph  an  assnrance  to  sup- 
port, or  directions  to  close,  as  the  case 
may  be.  For  your  guidance  we  have 
gone  through  your  account,  and  at  to- 
night's closing  prices  the  differences  due 
fixtm  you  would  be  about  20,000{. ;  to- 
morrow may  alter  that. 

"  We  confess  we  do  not  see  any  rea- 
sonable hope  that  it  wiU  be  less,  especially 


aa  outside  the  Exchange  prioes  are  still 
worse— Spanish,  24J,  5  ;  Turks,  43^,  f  ; 
Italians,  50^,  1 ;  and  yet  not  so  low  as 
Paris.  If  we  have  to  cany  over,  you 
must  also  give  us  power  to  sell,  in  case 
of  need,  bemuse  some  things  (as  Quick, 
silver)  it  may  be  impossible  to  continue. 
"  We  are,  dear  Sir, 
"  Yours  truly, 

"CiowleyBnw." 
«  Sir  Bobt  Harvey,  Bart." 

Sir  Bobert  Harvey  replied  by  telegram 
on  the  13th,  "  Do  what  suits  you  best. 
I  wiU  settle  all  you  say  on  Friday  morning 
(15th)."  Messrs.  Crowley  accordingly, 
on  the  13th,  sold  some  of  the  stocks,  and 
entered  into  arrangements  for  continuing 
the  rest  of  the  contracts  to  the  settling 
day  next  after  the  15th,  and  sent  Sir 
Bobert  Harvey  an  account,  shewing 
15,912{.  12s.  Id.  due  to  them  for  lora  on 
stock  and  brokerage. 

On  the  15th  they  continued  the  con* 
tracts  as  to  the  greater  part  of  the  stock 
according  to  the  usual  practice  of  the 
Stock  Exchange,  which  is  to  pay  the 
difference  between  the  contract  price  and 
the  price  on  the  settling  day,  and  a  small 
charge  for  not  completing  and  enter 
into  new  contracts  at  their  current  price 
for  the  next  settling  day.  The  coniraote 
were  in  the  usual  form  "  suUect  to  the 
rules  and  usages  of  the  Stock  Exchange," 
and  the  broker's  notes  which  had  been 
sent  from  time  to  time  to  Sir  B.  Ebuvey 
had  these  words. 

On  the  15th,  Sir  B.  Harvey  did  not 
settle  his  account,  but  shot  himself,  from 
the  effects  of  which  he  died  on  the  19th. 

On  the  16th,  the  Norwich  Bank,  of 
which  Sir  B.  Harvey  was  principal  part- 
ner, stopped  payment. 

On  the  loth  also,  Messrs.  Crowley 
were  declared  defaulters  on  the  Stock 
Exchange. 

According  to  the  mies  of  the  Stock 
Exchange  when  a  member  &ils  to  meet 
his  engagements  he  is  to  be  declared  a 
defiiulter  and  ceases  to  be  a  member, 
certain  officers  called  official  assignees 
examine  his  acconnte  and  settle  the  prices 
at  which  his  transactions  are  to  be  dosed. 
By  the  169th  rule  the  prices  are  to  be 
those  current  in  the  market  immediately 
before  the  declaration. 
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Accordingly  all  Messrs.  Crowley's  con- 
tracts on  the  Stock  Exchange  were  closed 
at  the  price  current  on  the  16tb,  the  day 
on  which  they  were  declared  defanlters. 

Sir  B.  Harvey's  account  so  closed 
shewed  20,4821.  17s.  4d.  as  dne  to  Messrs. 
Crowley  for  loss  on  stock  and  brokerage. 
It  appeared  that  if  the  transactions  had 
been  continued  to  the  next  settling  day 
the  loss  to  Sir  B.  Harvey  would  have 
been  eqoaUy  great. 

According  to  the  rule  of  the  Stock  Ex- 
change, a  defaulter  may  be  re-admitted 
on  making  such  payment  as  the  official 
assignees  fix,  such  payment  not  to  be  less 
than  6s.  8d.  in  the  pound. 

Under  this  rule  Messrs.  Crowley  were 
re-admitted  to  the  Stock  Exchange  on 
payment  of  less  than  the  fnll  amount  of 
their  liabilities. 

According  to  the  evidence  given  by  a 
stockbroker    and  not    disputed,   it    ap- 

E eared  that  when  a  defaulting  stock 
roker  is  re-admitted  to  the  Stock  Ex- 
change no  actual  release  is  given  by  his 
creditors,  he  in  fiitct  remains  legally  liable 
to  the  whole  amount  of  his  debts,  bat  on 
the  Stock  Exchange  his  re-admission  is 
considered  as  tantamount  to  a  release. 
The  official  assignee  sometimes  asks  de- 
faulting members  if  they  can  make  any 
farther  payment ;  if  they  can  they  are 
expected  to  do  so.  But  no  member  of 
the  Stock  Exchange  is  allowed  to  sue  for 
it  without  the  sanction  of  the  committee. 
The  observance  of  this  rule  is  enforced  by 
dismissal  in  case  of  breach. 

Messrs.  Crowley  had  brought  in  a  claim 
against  Sir  B.  Harvey's  estate  for  the 
whole  20,4822.  17s.  4d.  which  had  been 
adjourned  into  Court. 

Sir  B.  Baggallay  (Atfomey-Oenerai) 
and  Mr.  Dundaa  Oardiner,  for  Messrs. 
Crowley. — There  is  no  material  difference 
between  this  and 

Serimgeour's  Oase,  42  Law  J.  Bep. 
(n.s.)  Chanc.  657 ;  s.  c.  Law  Bep. 
8  Chanc.  921. 
[Thb  Mastes  of  the  Bolls. — ^There  is 
this  difference  that  in  Scrinigeour'a  Gate 
{itbi  gupra)  the  stocks  had  been  purchased. 
They  belonged  to  the  client,  and  though 
deposited  at  the  bankers  by  way  of  mort- 
gage could  be  redeemed  by  the  client  any 
Nbw  Suns,  43. — Cb4M«. 


day.  Here,  where  the  contracts  axe  con- 
tinued on  the  Stock  Exchange,  the  pro- 
perty could  not  be  acquired  until  the  next 
setthng  day.] 

That  really  makes  no  difference,  for 
the  contracts  were  subject  to  the  rules  of 
the  Stock  Exchange,  and  were  closed 
according  to  those  rules  on  the  16th. 
Besides,  this  very  case  was  put  by  ]^el- 
lish,  L.  J.,  in  his  judgment  in  Sorimgeour'a 
Oase  (vbi  sttpra). 

Mr.  Fry  and  Mr.  Cozens  Hardy,  for  the 
defendant  in  the  suit. — ^We  admit  tbe 
liabiUty  as  to  the  sum  of  15,9122. 12s.  Id. 
due  on  the  15th,  but  dispute  any  farther 
liability.  This  is  a  claim  by  Messrs. 
Crowley,  as  agents,  for  indemnity,  but  in 
fact  the  agents  have  not  acted  in  accord- 
ance with  the  contract  of  agency.  They 
were  agents  to  purchase  on  the  next 
settling  day,  they  close  the  transaction  a 
fortnight  before,  they  are  not  therefore 
entitled  to  an  indemmty  for  anything  not 
due  on  the  15th,  the  last  settlement  of 
account — 

Duncan  t.  HiU,  4/0  Law  J.  Bep.  (n.s.) 

Exch.  137 ;  s.  o.  Law  Bep.  6  Exch. 

255 ;  s.  c.  on  App.  42  Law  J.  Bep. 

(h.s.)  Exch.  179 ;  b.  c.  Law  Bep. 

8  Exch.  242. 
At  any  rate  as  to  the  rest  they  are  not 
entitled  to  an  indenmity  beyond  the 
amount  that  they  have  actutJly  paid. 
They  have  been  re-admitted  to  the  Stock 
Exchangee  on  payment  of  a  composition, 
so  that  in  &ct  they  have  not  suffered  the 
whole  loss  for  which  they  seek  to  charge 
Sir  B.  Harvey's  estate.  It  must  be  re- 
membered also  that  the  case  is  different 
from  an  express  covenant  to  indemnify. 
See  judgment  of  Mellish,  L.  J.,  in 

Parker  v.  Lewis,  43  Law  J.  Bep. 

(h.b.)  Chano.  281 ;  s.  c.  Law  Bep. 

8  Chanc.  App.  1035. 
And  further,  though  they  rely  on  the 
rules  as  to  closing  &e  accounts  in  case 
of  the  insolvency  of  the  principal,  here 
they  do  not  shew  that  Sir  B.  Harvey  was 
insolvent. 

Mr.  Southgate  and  Mr.  Merewether,  for 
the  plaintiff  in  the  suit. — If  the  case  is  to 
be  treated  on  the  same  footing  as  an  action 
at  law  for  the  indemnity,  then  the  limit 
of  the  claim  is  the  amount  actually  paid. 
The  agent  cannot  claim  aa  indemni^ 
4? 
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against  lislrility  before  he  has  been  ooni' 
felled  to  pay — 

OolUnge  v.  Heywooi,  9  Ad.  &  E.  633; 

B.C.  IP.  &D.  502;  B.  0.8  Law  J. 

R^.  (N.S.)  Q.B.  98. 

Tbb  Mastbb  of  the  BoLts. — I  must 
saj  that,  assaming  the  claimants  prodnce 
or  verify  their  contracts  which  I  think 
is  a  very  material  point  in  the  case, 
thOT  have  made  out  their  case. 

Thecase  issimply  this — ^Messrs.  Crowley 
were  the  brokers  of  Sir  Robert  Harvey. 
In  that  capacity  they  bought  for  him 
varions  stocks,  Spanish  stcMck  amongst 
the  rest,  and  from  time  to  time  accord- 
ing to  his  orders  sold  the  stock.  On  a 
given  day  in  Joly,  we  will  say  the  13th, 
he  owed  them  some  15,0002.  on  balance, 
that  is,  taking  the  account  as  if  they  had 
sold  at  the  then  market  price  all  the 
stock  which  they  had  bought  for  him. 
At  this  time  they  found  that  they  were 
in  this  position  that  unless  Sir  Robert 
Harvey  paid  them  they  would  be  de- 
&nlters  on  the  Stock  Exchange,  and 
therefore  they  wrote  to  him  to  say,  "  The 
settling  day  is  Friday,  the  15th  of  July, 
and  unless  you  pay  us  on  that  day  we 
shall  be  de&ulters.  But  if  you  agree  to 
pay  us  on  that  day  we  can  go  on  with 
our  business,  and  if  you  will  promise  to 
pay  us  on  that  day  we  will  either  then 
continue  your  account "  (which  is  in  &ot 
entering  into  a  new  series  of  sales  and 
purchases,  that  is,  they  contract  to  seU 
what  stocks  they  hold,  or  they  contract 
to  buy  equivalent  quantities),  "  we  will 
either  continue  your  aoooont  or  sell  as 
you  think  best." 

Sir  R.  Harvey  in  answer,  telegraphed 
.that  they  should  sell  part,  and  continue 
.part  or  not  as  they  pleased;  "  the  selling 
part "  is  absolute,  but  as  to  the  rest  they 
were  either  to  continue  it  or  sell  it  as  they 
pleased,  at  the  same  time  stating  that  he 
would  pay  on  the  Friday.  That  of  course 
was  a  representation  on  which  they  would 
act.  They  had  told  him  that  they  could 
not  continue  as  honest  men ;  unless  he 
paid  they  should  be  defaulters.  He 
represented  that  he  would  pay,  and  on  the 
strength  of  that  representation  they  con- 
tinued  a  portion  of  the  stocks.  He  did 
not  pay  on  the  15th,  bat  made  aq  At- 


tempt at  suicide.  On  this,  on  the  16tli, 
they  were  declared  de&ulters,  that  is, 
they  made  de&ult  on  the  15th,  and  on 
the  16th  they  were  declared  defaulters, 
and  in  the  usual  course  their  creditors  by 
their  authority,  under  the  Stock  Exchange 
rules  closed  their  accounts,  that  is,  sold 
all  the  stocks  they  had  contracted  to  bay 
for  Sir  Robert  Harvey.  This,  therefore, 
was  a  sale  by  the  agents. 

The  first  question  I  have  to  decide  is, 
was  such  a  nde  authorized  ?  Now  it  is 
said  not  to  be  an  authorized  sale  for  two 
reasons.  It  was  said  the  only  authority 
they  had  was  to  purchase  for  the  next 
aooount  day,  the  30th,  and  they  had  no 
right  therdEbre  to  sell  before  that  day. 
Now  granting  that  their  right  to  sell  before 
that  day  depends  on  some  right  other 
than  the  ordinary  right  of  an  agent  who 
has  contracted  to  buy  for  delivery  on  a 
future  day,  I  think  it  is  well  warranted 
on  both  of  two  grounds,  one  is  tiiat  they 
did  not  agree  to  continue  except  on  the 
representation  by  Sir  Robert  Harvey  that 
be  would  pay  on  the  Friday.  He  left 
them  to  continue  or  not,  knowing  they 
oould  not  continue  unless  they  relied  on 
that  representation.  He  fiiuled  to  come 
up  by  noon  on  Friday,  accordingly  they 
became  entitled  to  sell.  I  admit  they  must 
sell  soon  afterwards,  under  that  right. 
But  they  did  so — the  sale  was  the  next 
morning.  I  agree  entirely  with  Mr. 
Fry's  observation  that  it  would  not  have 
given  them  the  right  to  sell  at  some 
mture  time ;  but  in  fact  no  time  was 
really  lost. 

I  think  they  had  also  a  right  to  sell  on 
another  ground.  By  the  Stock  Ex- 
change rules  if  the  principal  dies  or  be- 
comes insolvent  during  the  currency  of 
the  account,  the  broker  has  a  right  to 
sell  immediately.  It  appears  also  tbat 
these  rules  were  expressly  made  part  of  the 
contract,  not  only  as  between  the  brokers 
and  jobbers  from  whom  they  purchase, 
but  as  between  the  brokers  and  Sir 
Robert  Hiarvey,  and  I  have  no  doubt  in 
this  particular  instance  were  perfectly 
well  known  to  them  all.  What  is  the 
meaning  of  the  client  becoming  "in- 
solvent "  in  the  sense  of  the  rules  ?  Why 
it  is  the  simple  meaning  of  the  word  as  it 
is  understood   between   business    men. 
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What  happened  waa  this,  Sir  Bohert 
Harvey  having  attempted  to  commit 
snicide  on  the  afternoon  of  Friday,  being 
principal  partner  of  the  bank  at  Norwich, 
the  btmk  puts  up  its  shntters  on  the  next 
morning,  and  does  no  more  business.  It 
is  soon  noised  abroad  that  the  bank  is  in- 
solvent, and  BO  the  Stock  Exchange 
people  on  enquiiy  were  informed.  This 
tarns  oat  to  be  the  &ct.  I  am  asked  to 
say  that  that  is  not  "insolvency."  In- 
solvency within  the  Stock  Exchange 
role  of  coarse  most  be  idability  to  pay 
yoor  debts  in  the  ordinary  commercial 
sense,  and  in  the  ordinary  coarse  of 
bosiness.  What  should  we  say  to  a  bank 
that  pats  ap  the  shatters  and  does  not 

riy  ?  Is  not  that  evidence  of  insolvency  ? 
hardly  know  how  a  jury  exercising  tiie 
ordinary  common  sense  which  is  to  be 
sttribated  to  juries  could  find  anybody 
insolvent  unless  he  came  forward  and 
showed  that  the  whole  amount  of  his 
assets  was  not  equal  to  the  whole  amount 
of  his  UabUities.  I  think  there  was  very 
good  evidence  of  "  insolvency,"  and  such 
evidence  as  entitled  the  brokers  to  act 
upon  it,  and  therefore  they  had  the  right 
to  sell  on  the  second  ground  also. 

The  third  objection  is  this.  It  is  said 
the  brokers  made  default  and  that  they 
have  not  paid  for  the  stock  they  purchased 
for  Sir  Robert  Harvey.  But  if  he  has 
had  the  stock  sold  for  him,  and  is  credited 
with  the  proceeds,  what  difiTerence  can  it 
make  to  lum  whether  the  brokers  paid  for 
it,  or  whether  the  persons  who  sold  it 
have  chosen  to  give  them  credit  for  the 
amount?  He  has  had  it  and  he  has  had 
it  sold  for  him;  that  is,  he  has  been 
credited  with  the  proceeds.  It  appears 
to  me,  looking  at  it  as  I  do  look  at  it,  as 
a  real  transaction,  it  is  exactly  equivalent 
to  a  case  where  a  man  has  bought  a  horse 
or  a  cargo  of  corn  for  his  principal,  and 
before  the  day  of  the  deUvery  had  sold  it 
and  credited  him  with  the  proceeds  in 
account.  The  principal  had  not  had  the 
thing  delivered,  but  he  has  had  the  benefit 
of  the  sale,  and  been  credited  with  it  in 
account.  It  appears  to  me  that  that  is 
the  true  view  of  the  transaction,  and  it  is 
utterly  immaterial  whether  the  broker 
who  has  become  personally  liable  for  the 
amonnt  has  paid  at  all.    But  in  addition 


to  this  it  appears  to  me  the  case  of  a  de- 
faulter on  the  Stock  Exchange  is  not  the 
case  of  a  bankrupt.  There  is  no  discharge 
by  the  English  laws  from  his  debts.  All 
that  happens  is  this,  unless  he  pays  Gs.  8d. 
in  the  pound  he  is  not  admitted  in  the 
Stock  Exchange  again ;  if  he  remains 
outside  he  remains  liable  to  an  action. 
If  he  pays  the  6s.  8d.  then  the  Stock 
Exchange  Committee  will  not  allow  any 
member  of  the  Stock  Exchange  to  sue 
him  without  their  permission,  meaning 
that  his  assets  shall  be  fairly  distribated, 
and  as  I  understand  it  every  year  a  man 
who  has  been  a  defaulter  is  called  upon  to 
shew  whether  he  can  pay  any  more,  and  if 
he  can  pay  any  more  he  does  so  till  he 
liquidates  the  whole  debt.  So  that  in  point 
of  fact  if  these  gentlemen  recover  in  the 
suit  they  will  actually  have  to  distribute 
it  amongst  their  creditors  on  the  Stock 
Exchange,  and  wiU  be  in  no  wise  released 
fixim  the  payment. 

Then  it  is  said  if  it  is  a  liability  to  pay 
as  distinguished  from  an  actual  payment 
made  that  the  agent  or  person  entitled  to 
be  indemnified  has  no  remedy.  What- 
ever may  be  the  case  at  law,  upon  which 
I  say  nothing  because  it  is  not  necessary, 
it  is  quite  plain  that  in  this  Court  tho 
man  has  a  right  to  be  indemnified,  has  a 
right  to  have  a  sufficient  sum  set  apart 
for  that  indemnity,  either  paid  to  him  or 
paid  direct  over  to  the  cremtor.  It  is  not 
very  material  to  consider  it  because  it 
has  been  actually  decided  that  if  tho 
creditor  is  not  a  party  you  may  have  tho 
money  paid  over  to  the  person  who  is 
liable  to  the  creditor.  As  for  saying  ho 
may  compromise  for  less,  the  answer  is 
the  person  liable  to  indemnify  can  go  to 
the  creditor  and  set  the  matter  right.  It 
is  his  own  fault  that  the  liability  remains. 
But  he  is  certainly  in  equity  liable  to 
indemnity,  and  liable  to  indemnify  to  the 
extent  of  the  liability  incurred  by  the 
agent  on  his  behalf,  which  is  quite  suffi- 
cient to  sabstantiate  the  proof  against  the 
estate. 

Therefore  on  these  grounds  I  shall 
aUow  the  whole  proof.  I  think  the  con- 
tracts must  be  verified.  If  they  cannot 
they  must  be  produced,  but  I  do  not  say 
that  if  they  do  not  exist  yoa  cannot  prove 
the  contracts  without  them.    The  order 
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Trill  be  that,  subject  to  the  verification  of 
the  contracts,  the  whole  proof  is  allowed. 
Messrs.  Crowley's  costs,  so  &r  as 
cansed  by  the  adjonrmnent  into  Court,  to 
be  allowed  in  full  out  of  the  estate ;  their 
other  costs  to  be  added  to  their  claim  and 
proved  against  the  estate.  The  costs  of 
the  plaintiff  and  defendant  to  be  costs  in 
the  cause. 

BJicitoTS — H«tsn.  Traren,  Smith  &  Co.,  for 
Measn.  LinUator  JE  Co.,  for  plaintiff;  Messrs. 
Sharpe,  Parker  JE  Co.,  agents  for  Ur.  J.  B. 
Coaks,  Norwich,  for  defen<£uit. 


Bali,.  V.C.   "I 

,^74  HILL  V.  THE  SOOTH  STAF- 

March  18.  19,  }      «'«''«="«       «^way 
20,21.       J       <»"""• 

Batlway  Contractor — Account — Interest 
8^4  Wm.  4.  c.  42.  «.  28—CosU. 

A  contract  betweeih  a  raUimy  company 
and  their  contractor,  which  contemplated 
that  from  time  to  time  certain  sums,  ascer- 
tainable at  the  end  ofea/sh  m^mth,  wovM  he 
paid  over;  and  provided  for  monthly 'pay- 
ments, was  not  considered  to  be  one  to  pay 
sums  at  certain  specified  times,  so  as  to 
carry  interest.  For  payment  of  interest, 
there  must  be  an  express  agreement ;  except 
in  mercantile  contracts,  such  as  bills  of 
exchange,  and  promissory  notes,  and  some 
cases  which  are  STtbject  to  special  usage  in 
trade.  And  interest  can  only  be  recovered 
under  the  3^4  Will.  4.  c.  42.  s.  28,  where 
there  is  a  demand  in  writing  of  a  sum  cer- 
tain payable  at  a  certain  tims. 

Mildmay  v.  Methuen  (3  Drew.  91)  and 
Mackintosh  t.  The  Oreat  Western  Railtoay 
Company  (4  Giff.  683)  not  followed. 

Costs  were  allowed  to  the  plaintiffs, 
though  they  failed  in  great  part  of  their 
daim. 

Farther  consideration. 

The  principal  questions  in  this  case 
were  these — 

First.  Whether  the  plaintiffs,  who  were 
the  executors  of  the  surviving  contractor 
for  the  defendant  company's  railway,  were 
entitled  to  any  and  what  interest  on  the 
balances  of  their  testator's  account,  prior 


to  the  Chjef  Clerk's  certificate  in  the 
cause? 

Second.  Who  should  pay  the  costs  of 
the  suit? 

With  respect  to  the  first  question  the 
facts  were  shortly  these — 

On  the  6th  of  August,  1847,  Thomas 
Hill  and  two  others  contracted  with  the 
defendant  company  for  the  construction 
of  their  railway,  for  the  sum  of  92,5112. 
12*.  6d.  The  contract  provided  (tnier 
aiia)  that  the  money  payable  under  it 
was  to  be  paid  by  monthly  instalments, 
of  such  an  amount  (less  102.  per  cent.), 
as  the  engineer  of  the  company  should 
at  the  end  of  each  month  duly  certify. 
The  contractors  were  to  maintaui  all  the 
permanent  works  for  one  year  after  their 
completion.  The  102.  per  cent  was  to 
be  retained  until  that  time ;  and  the  con- 
tract  was  to  be  concluded  at  the  termi- 
nation of  that  maintenance. 

The  railway  was  completed  and  opened 
for  traffic  on  the  Ist  of  May,  1850. 

The  last  certificate  of  the  Compaq's 
engineer  was  dated  March,  1852.  The 
contractors  received,  under  the  certifi- 
cates, the  sum  of  136,0942. ;  but  they 
claimed  140,4482.  6«.  3(2.,  including  two 
sums  of  4,0002.  and  2,0002.  for  bonuses. 
They  also  claimed  other  sums  in  respect 
of  extra  works,  compensation  and  other 
matters.  On  the  25th  of  April,  1856, 
the  solicitor  of  the  contractors  wrote  to 
the  defendants  enclosing  their  final  ac- 
count, and  demanding,  as  their  due,  a 
certain  balance  of  13,0002.  odd;  "with 
interest  thereon,  from  the  respective  times 
when  the  money  ought  to  have  been 
certified  and  paid,  to  the  times  of  pay- 
ment." That  demand  was  not  comphed 
with.  Further  difficulties  arose,  and  ulti- 
mately on  the  10th  of  August,  1857, 
Thomas  Hill  (the  then  surviving  con- 
tractor) filed  the  bill  in  this  suit  against 
the  defendants,  the  company,  their 
chairman,  their  engineer  and  their  secre- 
tary. The  bill  prayed  a  declaration  that 
the  plaintiff  was  entitled  to  the  4,0002. 
and  2,0002.,  and  to  the  sum  of  13,0002., 
and  to  have  an  account  taken  of  what 
was  due  to  him  in  respect  of  the  con- 
tracts entered  into  by  him  ;  that  the  de- 
fendants might  be  charged  with  interest 
on  the  sums  unpaid,  which  the  plaintiff 
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yraa  £rom  time  to  time  entitled  to  reoeive 
TUider  the  certificates ;  and  also  on  the 
balance  which  might  be  fonnd  dne  from 
the  defendants  in  taking  the  accounts ; 
and  that  in  taking  the  accounts  certain 
allowances  might  be  directed  to  be  made 
for  losses  sustained  by  the  plaintiff  by 
reason  of  non-deliveiy  of  possession  of 
land  to  him  as  contractor  within  the  time 
limited  by  the  contract. 

The  canae  was  heard  before  Stuart, 
V.C,  on  the  8th  of  March,  1864; 
when  it  was  declared  that  the  plain- 
tiff was  entitled  to  be  allowed  the 
Bunis  of  4,0002.. and  2,0002.  bonuses; 
the  sum  of  1,8002.  in  respect  of  losses  and 
damages  sustained  by  delay  in  getting 
possession  of  certain  land ;  and  aJso  the 
sum  of  1,2492.  14«.  claimed  by  him  as  a 
remuneration  for  expenses  incurred  by 
him  in  re-constmcting  works  which  bad 
given  way  in  consequence  of  a  subsidence 
of  the  ground,  occasioned  by  mining 
operations ;  and  it  was  ordered  that  the 
defendants  should,  on  or  before  the  30th 
of  April,  1864,  pay  him  those  sums, 
making  together  9,0402.  14s.,  with  in- 
terest at  the  rate  of  52.  per  cent,  from 
the  25th  of  April,  1856,  being  the  date 
of  the  letter  of  the  plaintiff's  solicitor, 
claiming  interest  to  the  day  of  payment. 
It  was  at  the  same  time  ordered  that  an 
account  should  be  taken  of  what,  if  any. 
ihing,  remained  due  to  the  plaintiff  in 
respect  of  the  balance  claimed  by  him  in 
his  final  account ;  that  the  defendants 
should,  within  one  calendar  month  after 
the  Chief  Clerk's  certificate,  pay  to  the 
plaintiff  what  should  be  certified  to  be 
due  to  him  on  taking  the  account,  with 
interest  thereon  at  52.  per  cent,  from  the 
25th  of  April,  1856,  to  the  day  of  pay- 
ment; that  the  costs,  of  the  enquiry 
should  be  reserved  to  be  dealt  wiui  as 
the  Judge  in  chambers  should  direct; 
and  that  the  defendants,  the  railway 
company,  should  pay  to  the  plaintiff  his 
coats  of  the  cause,  up  to  and  including 
the  decree.  The  bill  as  against  the  three 
other  defendants  was  dismissed,  without 
costs. 

The  defendants  appealed  firom  that 
decree;  and  by  an  oraer  of  the  Lords 
Justices,  dated  the  21st  of  January,  1865, 
the  decree  was  discharged  without  pre- 


judice  to  any  questions  in  the  cause ;  {ind 
it  was  declared  that  the  plaintiff  was 
entitled  to  be  allowed  in  the  account 
thereinafter  directed  the  sums  of  4,0002. 
and  2,0002.  It  was  also  declared  that  he 
was  not  entitled  to  be  allowed  the  sum  of 
1,8002.  or  any  part  thereof,  and  was  not 
entitled  to  any  allowances  in  respect  of 
any  loss  or  damage  sustained  by  delays 
in  getting  possession  of  lands;  and  it 
was  ordered  that  an  account  should  be 
taken  of  what  (if  anything)  remained 
due  to  him  in  respect  of  the  several  works 
and  matters  included  in  the  final  account 
and  in  the  accounts  of  day  work  delivered 
by  him  to  the  company ;  and  that  in 
taking  such  account,  any  items  in  the 
accounts  delivered  which  might;  be  found 
to  have  been  settled  were  not  to  be  dis- 
turbed; that  for  the  purposes  of  such  ac- 
count aU  such  inquiries  should  be  made 
as  might  be  necessary  for  ascertaining  to 
what  (if  anything)  ihe  plaintiff  and  his 
co-contractors,  or  he  as  the  survivor 
of  them,  had  become,  or  was  then  en- 
titled, in  respect  of  accidents  or  damages 
arising  from  mining  operations ;  and  what 
(if  anything)  ho  should  bo  found  to  be 
entitled  to  in  respect  thereof  was  to  be 
allowed  him  in  taking  the  said  account ; 
that  his  bill  should  stand  dismissed  as 
against  the  defendant  the  secretary,  with 
costs ;  that  the  amount  of  such  costs 
should  be  paid  by  the  plaintiff  to  that 
defendant,  but  such  pajrment  was  to  be 
without  prmudice  to  any  question  as  to 
the  plaintiff  being  ultimately  entitled  to 
recover  such  costs  against  the  company ; 
that  the  bill  shoald  stand  dismissed, 
without  costs,  as  against  the  two  other 
defendants ;  and  all  questions  of  interest, 
and  also  all  other  costs  and  farther  con- 
sideration were  reserved.  The  plaintiff, 
Thomas  Hill,  died  in  February,  1867, 
during  the  prosecution  of  the  accounts, 
having  by  his  will  appointed  his  wife  and 
two  other  persons  executors  thereof ;  and 
they,  on  their  petition  in  November, 
1867,  were  allowed  to  revive  the  suit. 

The  defendants  appealed  to  the  House 
of  Lords  against  the  decree  of  the  Lords 
Justices;  and  subsequently  the  plaintifi 
also  appealed  in  respect  of  the  disallow- 
ance of  the  sum  of  1,8002.  The  House 
of  Lords,  on  the  29th  of  July,  1872, 
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ordered  that  the  decree  of  the  Lords  Jus- 
tices should  be  varied  by  directing  an 
account  to  be  taken,  of  what  (if  anything) 
was  due  to  the  plaintiff  on  the  footing  of 
the  several  contracts  in  the  pleadings 
mentioned  in  lien  of  the  account  which 
was  directed  by  the  said  decree;  and 
that,  subject  to  such  variation,  the  said 
decree  in  other  respects  shonld  be 
affirmed  ;  that  the  appellants  should  pay 
to  the  respondents  the  cost  incurred  in  re- 
spect of  the  appeal ;  that  the  cross  appeal 
should  be  dismissed ;  that  the  appellants 
in  the  cross  appeal  should  pay  to  the  re- 
spondents therein  their  costs  in  respect  of 
such  cross  appeal ;  and  that  the  cause 
should  be  remitted  back  to  the  Court  of 
ChanoeiT. 

The  Chief  Clerk,  in  July,  1873,  cer- 
tified,  first,  that  there  was  due  to  the 
plaintiffs  on  the  footing  of  the  several  con- 
tracts in  the  pleadings  mentioned,  in- 
cluding the  two  sums  of  4,000?.  and 
2,0002.,  and  including  also  any  sums 
allowed  pursuant  to  the  order  of  the  2l8t 
of  January,  1865,  in  respect  of  accidents 
or  damages  arising  from  mining  opera> 
tions,  the  sum  of  5,626Z.  16s.  M.  The 
particulars  of  that  sum  were  set  forth  in 
the  first  schedule  to  the  certificate.  The 
Chief  Clerk  stated  that,  for  the  purpose 
of  taking  the  account,  the  final  bill  and 
accounts  for  daywork  mentioned  in  the 
order  of  January,  1865,  were  produced ; 
and  that  he  had  taken  the  account  by  re- 
ference to  admitted  copies  thereof ;  and 
that  such  items  as  had  been  allowed  and 
remained  due  to  the  plaintiffs  in  respect 
of  the  several  contracts  referred  to  were 
mentioned  in  such  first  schedule;  and 
such  of  the  items  claimed  by  the  plaintiffs 
to  be  due  in  respect  of  the  said  contracts 
as  did  not  appear  in  the  first  schedule 
had  been  disallowed.  The  evidence  pro- 
duced before  the  Chief  Clerk  in  taking 
the  accounts  was  mentioned  in  the  second 
schedule  to  the  certificate.  Of  the  above- 
mentioned  sum  of  5,6261.  IGa.  9d.,  the 
sum  of  1,2721.  10«.  6^.  was  for  "  allow- 
ances on  account  of  extra  works  men- 
tioned in  the  accounts  of  daywork  herein- 
before referred  to." 

The  defendants,  in  August,  1873,  took 
out  a  summons  to  vary  the  certificate. 
All  the  items  objected  to  were,  however, 


allowed ;  and  the  summons  was  dismissed 
with  costs. 

Mr.  Dickinson  and  Mr.  T.  A.  BoberU, 
for  the  plaintiffs. — First.  As  to  the  in- 
terest— 

We  claim  it  from  the  time  when  the 
contract  was  completed ;  or  if  that  is  not 
allowed,  then  from  the  date  of  the  letter 
demanding  it,  and  at  the  rate  of  5/.  per 
cent. 

Every  contract  to  pay  a  certain  sum 
carries  interest  on  that  sum.  "  Id  cerium 
est  quod  certum  reddi  potest."  Not  only 
is  there  the  letter  requesting  it,  which  is 
a  demand  in  writing ;  but  as  the  accounts 
have  been  taken,  it  is  now  clear  what 
really  is  the  amount  due  to  the  plaintifik 
That  is  a  claim  for  interest  on  a  certain 
sum.  Then  ag^in  it  was  the  intention 
of  the  parties  to  this  contract,  that  the 
debt  shonld  carry  interest — 

Alison's  Case,  42  Law  J.  Hep.  (n.r.) 
Chanc.  505 ;  s.  c.  Law  Hep.  15 
£q.  394 ;  s.  c.  on  App.  43  Law  J. 
Bep.  (n.8.)  Chanc.  1;  s.  o.  Law 
Rep.  9  Chanc.  1 ; 
Jeffryes  v.  The    Agra   and    Master- 
man's  Bank,  35  Law  J.  Rep.  (n.s.) 
Chanc.  686 ;  s.  c.  Law  Hep.  2  Eq. 
674; 
Ashwdl  V.  Staunton,  30  Beav.  52. 
Second.  As  to  the  costs. 
The  plaintiffs  having  substantially  suc- 
ceeded in  the  litigation,  which   mainly 
arose  from  the  course  of  dealing  adopted 
by  the  defendants,  the  latter  ought  to  pay 
the  costs — 

Jeffryes  v.    Tlie  Agra  and    Master- 
man's  Bank  (nbi  supra). 
Mr,  Idndley,  Mr.  Speed  and  Mr.  F.  G. 
J.  Miliar,  fi)r  the  defendants. — First.    As 
to  the  interest— 

The  defendants  can  only  get  that  in  one 
of  three  ways :  Either  by  contract ;  or 
under  the  provisions  of  the  statute  3  &  4 
Will.  4.  c.  42.  B.  28 ;  or  by  mercantile 
usage. 

Here  the  contract  says  nothing  about 
interest ;  and  there  is  not  anything  equi- 
valent to  a  covenant  for  the  payment  of 
it. 

Ashtpell  V.  Staunton  («6t  supra), 
was  a  different  case  from  this.    In  that 
case  there  was  a  covenant,  aided  by  a 
redtal.    But  in 


Digitized  by 


Google 


Vol.  43.] 


MICHAELMAS  1873  TO  MIOHAELMAS  1874. 


559 


Thompson  r.  Drew,  20  Beav.  49, 
a  mortgage  deed  was  held  not  to  oariy 
interest. 

[Hall,  V.O.,  referred  to 

Mackintosh    t.    The   Cheat    Western 
Railway  (ubi  supra). "} 

That  case  is  not  an  authority  for  the 
present  one. 

Then  as  to  the  statute. 

The  28th  section  enacts  "  that  upon  all 
debte  or  sums  certain,  payable  at  a  cer- 
tain time,  or  otherwise,  the  jury  on  the 
trial  of  any  issue  or  any  inquisition  of 
damages,  may,  if  they  shall  think  fit, 
allow  interest  to  the  creditor  at  a  rate  not 
exceeding  the  current  rate  of  interest 
from  the  time  when  such  debts  or  sums 
certain  were  payable,  if  such  debts  or 
sums  be  payable  by  virtue  of  some  written 
instrament  at  a  certain  time,  or  if  payable 
otherwise,  then  from  the  time  when  de- 
mand of  payment  shall  have  been  made 
in  writing,  so  as  such  demand  shall  give 
notice  to  the  debtor  that  interest  will  be 
claimed  from  the  date  of  such  demand 
until  the  term  of  payment,  provided  that 
interest  shall  be  payable  in  all  oases  in 
which  it  is  now  payable  by  law." 

Therefore  it  is  plain  upon  this,  that 
three  things  are  necessary,  a.  There 
must  be  a  debt  or  sum  "  certain ; "  b.  It 
must  be  payable  at  a  certain  time  ;  e.  The 
demand  must  be  a  "  certain  "  one  in  writ- 
ing. Is  there  anything  of  the  sort  here  ? 
If  the  sum  in  respect  of  which  the  in- 
terest was  ever  a  certain  one  within  the 
Act,  when  was  it  so  P  It  is  all  very  well 
to  say — "  Id  certttm  est  quod  cerium  reddi 
potest ;  "  but  we  submit  that  till  the  cer- 
tificate was  made  nothing  whatever  was 
certain  about  the  matter.  There  plainly 
was  no  definite  time  fixed  by  the  con- 
tract for  the  payment  of  the  money,  and 
the  letter  demanding  the  interest  on 
it  does  not  say  a  word  about  the  amount 
of  that  interest.  It  is  altogether  too 
vague — 

Annandale  v.  PaUison,  9  B.  &  C.  919 ; 

8.  c.  8  Law  J.  Rep.  K.B.  66 ; 
Be  The  Stale  Fire  Inswrance  Ootnpany, 
2  H.  &  M.  722 ;  s.  c.  34  Law  J. 
Hep.  (n.s.)  Ghanc.  58 ; 
Mackiniosh   v.    The    Oreat   Western 

BaUway  Company  {ubi  supra)  ; 
Oalton  T,  Bragg,  IS  East  223 ; 


Siggens  v.  Bargent,  2  B.  &  G.  848; 

s.  c.  3  D.  &  R.  613  ; 
The  Duehess  of  Marlborough  v.  Strong, 
,     4  Bro.  P.G.  539 ;  b.  c.  14  Vin.  Abr. 
458; 
Mildmay  v.  MeAhuen  (ubi  supra)  ; 
Bhodes  y.  Bhodes,  Johns.  653 ;  s.  c 
29  Law  J.  Bep.  (n.s.)  Ghanc.  418 ; 
May  V.  Biggenden,  24  Beav.  207. 
[Hall,  V.C.,  referred  to 
Tew  V.  Lord  Winierton,  1  Vee.  451 ; 
s.  c.  3  Bro.  C.C.  489.] 
Thirdly.  As  to  mercantile  usage.  That 
has  no  application  to  this  case. 

As  to  the  costs  of  the.  suit.  The  de- 
fondants  have  been  successful  in  some  re- 
spects, and  they  ought  not  therefore  to  be 
compelled  to  pay  them. 

Mr.  Dickinson  in  reply  cited,  as  to  the 
costs — 

Jeffiryes  v.  The  Agra  and  Masterman's 
Bank  (vhi  supra). 

Hall,  V.C. — There  are  two  questiona 
remaining  to  be  disposed  of  in  this  case, 
viz.,  the  liability  of  the  defendants  to  pay 
interest  to  the  plaintifiTs  on  what  has  been 
ascertained  to  be  due  to  them,  and  the 
costs  of  the  suit ;  and  both  of  them  are 
no  doubt  of  considerable  importance, 
from  the  magnitude  of  the  litigation  and 
the  time  which  it  has  ocoupieii.  As  to 
the  question  of  interest.  The  plaintiffs 
have  claimed  to  be  entitled  to  interest, 
and  they  have  based  their  claim  to  it 
upon  this  —  that  the  contract  provided 
for  payments  monthly ;  and  that  it  was 
contemplated  that  firam  time  to  time  cer- 
tain sums,  which  would  be  ascertained  at 
the  end  of  each  month,  would  be  paid 
over,  and  that  therefore  the  case  ought 
to  be  considered  as  one  of  contract  to  pay 
sums  at  certain  specified  times,  and  that 
interest  follows  ftom  that.  The  answer 
manifestly  to  that  is  that  it  is  not  ordi- 
narily sufficient  to  make  a  liability  to 
interest  under  a  contract  to  shew  that 
certain  sums  were  to  be  paid  at  certain 
times. 

According  to  the  contract,  if  it  went 
on  that,  there  must  be  an  express  con- 
tract for  the  payment  of  interest,  except 
in  the  cases  of  mercantile  contracts- 
bills  of  exchange  and  promissory  notes, 
and  some  caaes  which   are   suliject  to 
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special  usage  in  trade.  It  miist  be  in  the 
contract  itself,  and  90  case  here  has  been 
made  oat  for  interest  in  that  view.  A 
case  of  that  kind  was,  I  think,  intended 
to  be  made  by  the  bill — ^that,  as  regarded 
the  liability  to  interest,  the  phuntiffs' 
certificates  onght  to  have  been  made  oat 
from  time  to  time — ^monthly ;  that  there 
was .  a  defanlt  in  famishing  the  certifi- 
cates ;  and  that  being  so,  the  pledntiffs 
are  entitled  not  so  mach  to  interest,  as  to 
damages  amounting  to  interest  in  respect 
of  the  non-payment  monthly,  in  accord- 
ance with  the  contract.  Tlutt  really  is 
more  the  shape  of  the  bill  than  one  on 
which  is  founded  a  claim  to  interest  on 
any  other  gronnd.  But  viewed  in  that 
way  as  a  claim  for  damages  as  distin- 
guished from  a  direct  claim  for  interest, 
it  does  not  appear  to  me  that  under  all 
the  circumstances  of  the  case  any  such 
claim  can  be  maintained.  There  was  an- 
qnestionably  great  irregulariiy  in  the 
mode  of  dealing  under  the  contract,  but 
I  cannot  attribute  that  irregularity  solely 
and  entirely  to  the  defendants  ;  and  view- 
ing it  in  that  general  way,  it  does  not 
seem  to  me  that  the  claim  to  interest  is 
made  out  under  the  contract  itself.  The 
question  of  liabilify  to  pay  interest, 
irrespective  of  the  express  provisions  in 
the  contract  and  of  the  statute,  has  been 
clearly  settled  by  the  cases  which  were 
referred  to  during  the  argument  of  Mr. 
Lindley.  In  one  of  those  cases — Higgens 
V.  Sargent  (itbi  supra) — the  earlier  oases 
were  considered  and  reviewed,  for  there 
were  earlier  aathorities  in  &voar  of  the 
allowance  of  interest  without  express 
stipulation  in  the  contract.  But  Higgens 
V.  Sargent  (vbi  supra)  clearly  settled  the 
law  in  that  respect ;  namely,  there  being 
no  express  provision  in  the  contract  to 
pay  interest,  there  was  no  h'abUity  to  do 
so.  And  in  another  of  those  cases — 
Rhodes  v.  Rhodes  («W  supra) — ^the  deci- 
sion was  to  the  same  effect.  To  those  two 
cases  I  will  add  one,  Foster  v.  Weston  (1). 
There  the  defendants  bound  themselves 
by  deed  to  make  payments  at  or  on  the 
.days  actually  fixed,  and  it  was  held  that 
the  instrument  did  not  carry  interest. 
Those  being  the  decisions  at  law,  so  far  as 

(1)  6  Bing.  709 ;  8.  e.  4  M.  &  F.  689. 


the  contract  itself  is  oonoemed,  they 
must  equally  bind  me  in  equity,  unleea 
there  be  decisions  in  equity  entitled  to 
equal  consideration  with  those  decisions 
at  law ;  for  this  is  a  case  in  which  the 
plaintiffs  are  asserting  and  claiming  a  legal 
right  They  come  here  on  the  ground 
that  the  accounts  could  not  be  conve- 
niently taken  in  a  Coart  of  law ;  and  also 
on  the  particular  ground  that  at  law  the 
defendants  would  have  been  in  a  sitaation 
to  set  up  that  which  they  would  not  be 
able  to  do  here — ^the  want  of  the  certifi- 
cates or  the  vrant  of  authority  to  execute 
the  works  in  respect  of  which  special 
relief  was  asked.  But  the  plaintiff 
coming  here  for  relief  in  respect  of  that 
impedmient  at  law,  and  this  Court  inter- 
fering and  protecting  the  plaintiffs  in 
that  respect,  when  that  impediment  is 
removed,  the  plaintiffs'  rights  in  this 
Court  must  be  dealt  with  exactly  the 
same  as  they  would  be  at  law,  and  if  they 
could  not  get  interest  at  law  under  the 
contract,  they  cannot  get  it  in  ihia  Coart 
under  the  contract.  It  has  been  con- 
tended that  there  have  been  decisions  in 
this  Court  which  shew  that  the  plaintifis 
are  entitled  to  interest,  and  which  I  can- 
not disregard.  One  of  the  cases  referred 
to  is  MUdmay  y.  Methuen  (ubi  supra).  If 
that  case  had  been,  which  it  was  not,  so  far 
as  I  can  collect  from  the  report,  seriously 
argued,  considered,  and  decided  with 
reference  to  the  aathorities  at  law,  I 
should  have  had  some  difficulty  in  deal- 
ing with  it ;  but  it  does  not  appear  that 
a  single  case  was  referred  to,  and  what 
was  relied  on  was  the  statatc.  That  case, 
therefore,  is  no  authority  whatever  in 
favour  of  the  plaintiffs  independently  of 
the  statute.  The  case  of  Mackintosh  t. 
The  Great  Western  Baihoay  Company  (ubi 
supra)  would  seem  to  be  an  authority  in- 
dependently of  the  statute.  The  Vice- 
Ghancellor  Stuart,  however,  did  not  in 
his  judgment  as  to  interest,  refer  to  the 
cases  which  I  have  already  mentioned, 
but  ho  seems  to  have  gone  on  some  earlier 
authorities  which,  in  the  cases  to  which  I 
referred,  were  reviewed  and  considered 
to  be  no  longer  applicable  at  law.  Under 
all  the  circumstances  of  that  case,  and 
treating  this  question  as  one  of  legal 
right,  I  do  sot  consider  that  that  oase  is 
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on  anthorit7  in  &yoar  of  the  plaintifb 
for  tbe  allowance  of  interest.  I  come 
now  to  consider  the  efifect  of  the  statute. 
There  are  two  sections  which  relate  to 
interest,  bat  the  28th  is  the  material  one. 
In  this  case  there  was  a  "demand  of 
payment"  made  by  the  letter  which  has 
been  referred  to.  That  demand  was  for 
a  sum  between  1S,000Z.  and  14,000;.  as 
being  dne  to  the  plaintiffs;  and  it  was 
contended  that  that  was  a  demand  in 
respect  of  which  interest  can  be  claimed 
nnder  that  section ;  although  the  demand 
saoceeded  to  the  extent  only  of  less  than 
half  the  amount  demanded ;  and  although 
the  amount  aotnally  awarded  and  ascer- 
tained to  be  due  ultimately,  was  not  even 
altogether  part,  or  simply  part,  of  that 
mm.  Without  taking  into  account  and 
dealing  with  other  matters  and  items  in 
the  account,  the  balance  was  derived  and 
ascertained  after  an  investigation  of  a 
very  long  account,  by  no  means  confined 
to  the  13,0002.  odd  and  the  other  items 
composing  it.  Independently  of  any 
anthority  on  tJie  point,  I  should  have  said 
that  this  was  not  a  case  in  which  within 
the  meaning  of  that  section  there  had 
been  a  demand  made  in  writing  of  a  sum 
certain  payable  at  a  certain  time.  If 
there  be  an  authority  to  the  contrary,  of 
course  I  am  bound  by  it.  But  the  case  was 
referred  to,  namely,  Mildmay  y.  Methuen 
(ubi  «upm),in  which  there  was  a  demand 
for  a  sum  of  10,0002.  and  odd,  but  from 
which  a  deduction  of  1,500!.  and  odd  was 
made  on  investigation  of  the  accounts, 
and  interest  was  allowed  on  the  balance. 
The  statute  was  referred  to  and  was  relied 
on  as  entitling  the  claimant  to  interest^ 
but  the  argument  seems  to  have  been 
very  curt  and  brief,  and  the  statement  of 
the  case  and  the  circumstances  under 
-which  the  reference  was  made  to  an  archi- 
tect to  ascertain  the  amount,  are  not  set 
forth  with  that  amount  of  detail  which 
would  make  the  decision  in  the  case  satis- 
fiMstory  under  any  circumstances.  No 
authority  was  referred  to,  and  the  judg- 
ment of  the  Vice-Ohancellor  is  not  a  veiy 
full  pne.  The  impression  on  tbe  Vice- 
Chancellor's  mind  seems  to  have  been  that 
it  was  a  case  of  a  debt  or  sum  certain;  and 
lie  declared  that  the  claimant  was  entitled 
to  interest  at  four  per  cent,  firom  the  date  of 


his  demand.  It  does  not  appear  from  the 
report  whether  it  was  a  debt  certain  or  a 
sum  certain  payable  at  a  certain  day ; — 
there  is  not  a  word  about  that  in  the  argu- 
ment. Bat  the  Vice-Gbanoellor  appears 
to  have  been  influenced  by  the  considera- 
tion of  the  29th  section  of  the  statute, 
which  enables  the  jury  on  the  trial  of  any 
issue  or  on  any  inquisition  of  damages,  to 
give  damages  in  the  nature  of  interest,  over 
and  above  the  value  of  the  goods  at  the 
time  of  the  conversion  or  seizni-e,  and  over 
and  above  the  money  recoverable.  But 
that  is  a  special  clause  applicable  to 
trespass  and  trover,  and  to  policies  of  as- 
surance; with  reference  to  which  last, 
interest  had,  in  the  dider  cases,  been  al- 
lowed. The  Vice- Chancellor  seems  to 
have  considered  that  the  29th  section 
assisted  him  in  coming  to  a  conelusion 
upon  the  construction  of  the  28th  section. 
But  I  am  quite  at  a  loss  to  understand 
the  bearing  of  that  in  any  way ;  for  the 
29th  section  does  not  deal  with  sums  cer- 
tain at  all ;  except  that  sums  assured  may 
or  may  not  be  a  sum  certain.  I  do  not 
consider  that  the  decision  in  that  case 
was  satisfactory,  or  one  which  ought 
to  guide  me  in  coming  to  a  conclusion  in 
this  case ;  if,  independently  of  it,  I  should 
come  to  a  different  conclusion,  which, 
under  all  the  circumstances  of  this  case, 
I  certainly  should  come  to.  The  circum- 
stances of  that  case  are  not  set  forth,  and 
there  is  nothing  to  explain  what  the 
nature  of  the  deduction  was;  but  even 
supposing  that  I  could  treat  the  present 
as  a  case  within  the  28th  section,  I  do 
not  find  tliat  that  section  is  imperative. 
It  merely  empowers  a  jury,  if  "  they  shall 
think  fit,"  to  allow  interest  at  a  rate  not 
exceeding  a  certain  amount.  Those  words 
give  a  discretion  to  the  jury  to  say 
whether  the  case  is,  under  all  the  cir- 
cumstances of  it,  one  in  which  interest 
ought  to  be  allowed  or  not.  A  new  trial 
would  not,  I  think,  be  granted,  because 
the  jury  had  not  allowed  interest  under 
that  section,  in  a  case  like  the  present.  I 
do  not  believe  that  any  twelve  men  deal- 
ing with  and  considering  all  the  circum- 
stances of  this  case,  would  say  that 
interest  ought  to  be  allowed ;  and,  acting 
as  a  jury  m  this  case,  it  appears  to  mo 
that  I  cannot  allow  interest  except  from 
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the  date  of  the  Chief  Clerk's  certificate ; 
from  which  time  it  has  been  conceded  that 
iatereet  moat  be  paid. 

As  to  the  costs  of  the  suit.  The  plain- 
tiffs  have  succeeded  only  to  the  extent  of 
something  less  than  one-half  of  their 
entire  demand ;  bat  having  regard  to  the 
nature  and  circumstances  of  tiie  case,  to 
the  way  in  which  the  plaintiffs  were  met, 
to  the  contention  on  me  part  of  the  de- 
fendants that  the  plaintiffs  were  entitled 
to  nothing,  to  the  decisions  in  the  case  of 
Jeffn/et  y.  2%«  Affra  and  Mastemum's 
Bank  (vibi  Atpra)  and  May  v.  Biggenden 

1'vbi  tupra),  and  to  the  fact  that  the  de- 
endante  have  substantially  been  the  cause 
of  the  litigation,  I  am  of  opinion  that  the 
defendants  must  pay  the  costs  of  the  suit. 
The  secretary  of  the  company  was  made 
a  defendant  for  the  purpose  of  discovety 
under  circumstances  which  entirely  justi- 
fied the  plaintiffs  in  taking  that  course. 
The  plaintiffs  have  been  ordered  to 
pay  his  costs,  but  with  a  reservation  of 
the  question  of  how  they  were  ultimately 
to  be  borne.  I  shall  now  order  that  his 
costs  be  added  to  the  costs  of  the  plaintiffs, 
and  that  the  defendants  do  pay  them  with 
the  plaintiffs'  other  costs  of  the  suit. 
Then  as  to  the  rate  of  interest  to  be  paid 
from  the  date  of  the  Chief  Clerk's  certi- 
ficate. Vice- Chancellor  Stuart  thought 
that  fire  per  cent,  ought  to  be  allowed ; 
and  as  I  consider  that  this  really  is  a  case 
which  ought  to  be  dealt  with  according 
to  the  legal  rights,  and  as  I  believe  that 
at  law  it  would  be  g^ven,  I  shall  order 
that  five  per  cent,  be  now  paid  by  the 
defendants  from  the  date  mentioned. 


Solicitow— Mr.  John  Turner,  agent  for  Mr.  C.  C. 
Lewis,  Brentwood,  for  plaintiffs;  Ur.  J.  B, 
Batten,  for  defondanta. 
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1874.        >     OOTTBILL  V.  rmsm. 
Jane  2,  4.    J 

Mortgagor  and  Mortgagee — Seden^tion 
Suit — Amount  chargeable  against  Estate — 
Tfa'ts/er  of  Mortgage — Arrear  of  Interest 
paid  by  Transferree  before  Transfer — Con' 
duct  of  Mortgagee — Costs — Costs  of  Appeal. 

The  interest  on  a  mortgage  being  m 
arrear,  the  mortgagees  in  June,  1864^ 
ordered  it  to  be  put  up  for  sah  under  their 
power  of  sale.  The  mortgagor  vku  a  <ruf- 
tee,  and  he  had  committed  a  breach  of  trust 
in  not  keeping  down  the  itUerest  out  of  the 
rents  of  the  property.  He  procured  a  per- 
son to  take  a  transfer  of  the  mortgage,  who 
0)i  the  14dh  of  June,  in  order  to  stop  the 
sale,  paid  the  mortgagees  1961.  for  arrears 
of  interest  and  costs.  In  September,  1864^ 
he  paid  the  mortgagees  a  further  «h»  of 
bbLfor  interest.  The  inve^ation  of  t^ 
title  was  not  completed  for  some  time,  and 
the  transfer  of  the  mortgage  was  not  ex- 
ecuted until  August,  1865,  by  whieh  Usne 
further  interest  to  the  amount  of  122Z.  had 
accrued  due.  The  transfer  deed  reeiied 
tliat  the  principal  deht,  the  1221.  interest 
and  451.  costs,  were  due  to  tite  mortgagees, 
and  by  itjhey  assigned  to  the  transferree  the 
principal  debt  and  the  last  mentioned  sums 
for  interest  and  costs,  and  conveyed  the 
property,  subject  to  the  equity  of  redemp- 
tion. Gont^poraneotuly  with  the  transfer 
another  deed  was  executed,  by  which  the 
mortgagor  purported  to  capitalise  the  arrear* 
of  interest  and  costs,  and  to  charge  the 
amount  of  them,  toith  interest  thereon,  upon 
the  estate.  The  title  to  the  property  gave 
notice  to  the  transferree  of  the  breach  of 
ti-ust  whieh  had  been  commiUed.  A  re- 
demption suit  having  been  instituted  by  the 
cestuis  que  trust  against  the  transferree 
and  the  trustee, — Ssld  (reversing a  decision 
of  Hall,  V.C,  that  the  transferree  was 
entUled  to  charge  against  the  estate  the 
sums  which  he  had  paid  for  interest  astd 
costs  before  the  execution  of  the  transfer. 

Held  also  (reversing  the  Viee-Ohancel- 
lor's  decision),  thattliere  ivas  no  ground  for 
depriving  the  tramferree  of  the  coats  of  the 

This  was  an  appeal  from  a  decision  of 
Hall,  V.C. 
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Tbe  snit  was  brought  for  the  rcdemp. 
tion  of  a  mortgaged  estate,  and  the  qnes- 
tions  raised  were  as  to  the  amount  which 
the  mortgagee  was  entitled  to  charge 
against  the  estate,  and  as  to  the  mort> 
gagpe's  costs  of  the  snit. 

C.  A.  Tulk,  by  his  will,  dated  the  23rd 
of  September,  1848,  derised  the  here- 
ditaments comprised  in  seven  scbednles 
to  hia  will  to  fanstees  in  fee,  npon  tmst 
ont  of  the  rents  to  raise  1,600^.  ajear, 
which  was  to  be  applied  in  keeping  down 
the  interest  in  respect  of  the  mortgage 
debts  which  were  charged  on  the  devised 
estates,  and  the  residne  of  the  1,6002.  was 
to  be  invested  and  aocnmnlated  to  form  a 
fnnd  to  pay  off  the  mortgage  debts.  And 
subject  thereto,  the  testator  devised  the 
heraditaments  comprised  in  the  seventh 
Bchednle  to  bis  will,  open  certain  tmsis 
for  the  benefit  of  his  daughter  Sophia 
Augnsta  Cottrell  and  her  children.  The 
testator  died  in  Jannary,  1849.  In  a  snit 
of  Hart  V.  TttVc,  instituted  for  the  admi- 
nistration of  the  tmsts  of  his  will,  it  was 
on  the  29th  of  Jnly,  1853,  ordered  that  an 
apportionment  should  be  made  of  bis 
mortgage  debts,  amounting  to  21,676/. 
5«.  7d.,  between  the  respective  parties  en- 
titled under  his  will  to  the  respective  mort- 
gaged hereditaments,  andthe  sum  of  2,81 9Z. 
Ss.  8d.  was  ordered  to  be  charged  on  the 
hereditaments  comprised  in  the  sevenih 
Bchednle.  And  it  was  ordered  that  C. 
H.  Cottrell  and  G.  E.  Cottrell  should  be 
appointed  trustees  of  the  hereditaments 
comprised  in  the  seventh  schedule  (the 
trustees  appointed  by  tbe  will  having  dis- 
claimed), and  that  those  hereditaments 
should  be  convCTed  to  them  by  all  proper 
parties,  chai^d  only  with  the  2,819/. 
3«.  8d.  and  interest,  upon  the  trusts  de- 
clared by  the  wiU,bnt  freed  irom  the  tmsts 
for  raising  the  1,600/.  a  year.  And  it 
was  ordered  that  C.  H.  Cottrell  and  6. 
£.  Cottrell  should  set  apart  every  year 
ont  of  the  rents  of  the  hereditaments 
comprised  in  the  seventh  schedule  a  sum 
of  245/.,  ont  of  which  the  interest  on  the 
2,819/.  3«.  8</.  was  to  be  paid,  and  tbe 
residue  of  the  245/.  was  to  be  accumulated 
to  form  a  fnnd  1o  pay  off  the  2,819/. 
3«.  8d.  On  the  17th  of  January,  1854, 
the  deeds  necessary  to  carry  out  this  order 
were  executed,  the  then  mortgagees  con- 


curring in  the  arrangement.  The  result 
was  that  the  hereditaments  comprised  in 
the  seventh  schedule  became  thereupon 
subject  only  to  a  mortgage  to  secure 
2,819/.  3«.  8d.  and  interest,  at  4/.  per 
cent.,  the  mortgagees  being  W.  T.  (Jneme, 
T.  Denne  and  C.  J.  Pearse.  The  net  rents 
were  more  than  enough  to  provide  the 
annual  sum  of  245/.  The  trustees,  how- 
ever, committed  breaches  of  trust  with 
respect  to  the  245/.,  and  through  their 
default  the  interest  on  the  mortgage  debt 
was  frequently  in  arrear.  In  April,  1860, 
the  mortgage  debt  and  the  securiiy  were 
transferred  to  C.  J.  Pearse,  J.  0.  McNair, 
and  G.  R.  Winter.  C.  H.  Cottrell  died 
in  November,  1860.  In  June,  1864,  there 
was  a  considerable  sum  due  to  the  mort- 
gagees for  arrears  of  interest,  and  they 
had  instmoted  an  auctioneer  to  sell  the 
property  by  public  auction  under  their 
power  of  sale.  G.  £.  Cottrell  then 
applied  to  Messrs.  Deane,  Chubb  &  Co., 
solicitors,  to  find  some  one  who  would 
take  a  transfer  of  the  mortgage,  and  Mr, 
Stephen  Finney,  a  client  of  theirs,  agreed 
to  do  so.  The  mortgagees  declined  to 
withdraw  their  instructions  for  sale  unless 
the  arrears  of  interest  were  at  once  paid. 
Accordingly  on  the  14th  of  June,  1864, 
Finney  paid  the  mortgagees  195/.  8«.  for 
arrears  of  interest  and  auctioneer's 
charges,  and  on  the  19th  of  September, 
1864,  he  paid  them  a  further  sum  of  54/. 
198.  4d.  for  interest  on  tbe  mortgage. 
Some  time  was  occupied  in  the  investiga- 
tion of  the  title  to  the  property,  and  the 
transfer  to  Finney  was  not  executed  until 
the  28th  of  August.,  1865,  by  which  time 
the  farther  sum  of  122/.  9».  Id.  was  due 
to  the  mortgagees  for  interest.  The  deed 
of  transfer,  which  was  made  between  the 
mortgagees  (Pearse,  McNair  and  Winter) 
of  the  first  part,  G.  E.  Cottrell  of  the 
second  part,  and  Finney  of  the  third 
part,  contained  a  recital  that  the  principal 
sum  of  2,819/.  3g.  6d.  was  still  due  to  the 
mortgagees,  and  that  there  was  due  to 
them  the  sum  of  167/.  3«.  9d.  in  respect 
of  arrears  of  interest  and  costs  (being  the 
above  122/.  9».  Id.  arrears  of  interest,  and 
44/.  14«.  8d.  for  costs),  and  it  was  witnes- 
sed, that  in  consideration  of  2,986/.  7$.  5(/. 
(being  the  total  of  2,819/.  3«.  8d.,  and  the 
107/.  3>.  9d.  interest  and  costs),  the  mort* 
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gagees  assigned  to  Finney  the  mortgage 
debt  and  the  interest  and  costs,  and  the 
benefit  of  all  secnrites  for  the  same,  and 
also  (with  the  concurrence  of  O.  E. 
Cottrell)  granted,  and  G.  £.  Ck)ttrell 
confirmed  to  Finney  the  mortgaged  pre- 
mises in  fee,  snbject  to  the  eqaity  of  re- 
demption. Another  deed,  also  dated 
the  28th  of  Angost,  1865,  was  executed 
between  G.  E.  Cottrell  of  the  first  part, 
Charles  Fnrber  of  the  second  part,  and 
Finney  of  the  third  part  This  deed  con- 
tained a  recital  of  the  contemporaneous  deed 
and  that  there  was  then  due  from  G.  E. 
Cottrell  to  Finney  the  sum  of  5132.  12«. 
7d.  for  costs  in  respect  of  the  contem- 
poraneona  deed,  and  of  the  deed  now  in 
statement,  and  for  interest,  and  Cottrell 
granted  the  trust  property  (subject  to 
the  former  mortgage)  to  Finney,  by  way 
of  security  for  the  repayment  of  the 
5182.  12<.  7d.  and  the  above-mentioned 
sum  pf  167{.  8».  9d.  (making  together 
6802. 16«.  4d.),  with  interest  thereon  at 
five  per  cent.  The  5132. 12*.  7(2.  was  made 
up  thus — 

ArrotiTs  of  interest  paid  Jnne  H, 

1864 £\M  8  0 

So.  paid  September  19,  1864        .  64  19  4 

Finney'B  costs  of  tiansfer  .  .  117  4  6 
Interest  accrued  on  Finney's  money 

up  to  transfer   .        .        .        .  146  0  9 

Total  £513    12    7 

The  documents  of  title  gave  notice 
to  Finney  of  the  breach  of  trust  which 
had  been  committed.  This  suit  was  in- 
stituted in  1878  by  tin.  Cottrell  and 
her  children,  against  Finney  and  G.  E. 
Cottrell,  for  the  redemption  of  the 
mortgaged  hereditaments.  The  Vice- 
Chancellor  decided  that  Finney  was  not 
entitled  to  charge  against  the  estate  the 
two  sums  of  1952.  8«.  and  542.  19».  4d. 
which  he  had  paid  for  arrears  of  interest 
and  costs  before  the  transfer,  but  that 
he  could  only  charge  the  1672.  3».  9d. 
which  he  paid  for  interest  and  costs  on 
the  completion  of  the  transfer.  It  was 
admitted  that  Cottrell  had  no  power  to 
capitalize  the  arrears  of  interest  and 
charge  the  estate  with  them  as  he  had 
affected  to  do  by  the  second  deed  of  the 
28th  of  August,  1865.  The  Vice-Chan- 
cellor's judgment,  however,  was  mainly 
based  upon  uie  fact  of  the  execution  of  the 


second  deed  which  his  Honour  thought 
operated  as  a  waiver  of  any  right  which 
Finney  might  have  had  independently 
to  charge  the  arrears  of  interest  against 
the  estate.  His  Honour  also  hdd  that 
Finney  was  disentitled  to  the  costs  of  the 
redemption  suit  up  to  the  hearing,  because 
he  had  claimed  more  than  was  due  to 
him.  No  tender,  however,  had  been  made 
to  him.  Finney  iq>peakd  firom  the  ded^ 
sion. 

Mr.  Oreene  and  Mr.  Qraham  H<uiiitg$, 
for  the  appellant. — On  the  true  constmo- 
tion  of  the  transfer  deed  Finney  is  en- 
titled to  charge  these  sums  against  the 
estate.  At  any  rate  he  is  entitled  to  do 
BO,  as  being  money  paid  by  him  in  the 
nature  of  salvage,  for  if  the  sale  had  not 
been  stopped  by  payment  of  the  arrears 
of  interest,  the  plaintiffs  never  could  have 
redeemed  their  estate.  The  collateral 
deed,  which  is  wholly  inoperative,  cannot 
deprive  Finney  of  any  right  which  he 
would  have  had  independently  of  it. 

As  to  costs,  the  mere  circumstance  that 
a  mortgagee  has  claimed  too  much  will 
not  deprive  him  of  his  costs  of  a  redemp- 
tion suit — 

Norton,  v.  Gooper,  5  De  Qex,  M.  &  Q. 

728- 
Cotterell  v.  SlraUm,  42  Law  J.  Sep. 
(N.S.)  Chanc.  417 ;  s.  a  Law  B^ 
•  8  Chanc.  295. 

Mr.  Dickintoii  and  Mr.  J.  P.  Lake,  for 
the  plaintiffs. — ^The  trustee  who  neglected 
his  duty  to  keep  down  the  interest,  could 
not  acquire  or  transfer  a  lien  on  the  pro> 
perty  for  the  interest,  and  Finney  took 
the  transfer  with  notice  of  the  breach  of 
trust — 

GlouJe  V.  Holland,  19  Beav.  262  ;  s.  c. 
24  Law  J.  Rep.  (k.b.)  Chanc.  13 ; 
Loftut  V.  Swift,  2  Sch.  &  Lef.  642. 

The  deed  which  affected  to  capitalize 
the  arrears  of  interest  may  well  be  void 
as  regard  the  beneficiaries  and  good  for 
another  purpose. 

No  reply  was  heard. 

Lord  Justiob  Jauks. — ^Upon  the  first 
point  I  am  unable  to  arrive  at  the  same 
conclusion  as  the  Vice-Chuicellor.  I 
am  bound  to  say  that  if  the  decision  of 
the  Yice-ChanceUor  upon  this  point  were 
affirmed  by   this  Court,  it  would  be  a 
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most  niinoas  thiiig  for  morlgagors  and 
mortgaged  estates,  that  is,  if  we  wore  to 
hold  tlwt  no  person  conld  advance  money 
by  way  of  sidvage  to  save  a  mortgi^ed 
estate  from  tJie  minons  conseqaenoe  of  a 
forced  sale  by  mortgagees,  and  that  no- 
body  could,  if  the  estate  was  a  iomst  pro- 
perty, advance  money  bona  fide  and 
honestly  for  the  pnrpose  of  the  immediate 
saving  it  froxa  an  imminent  misfortune  of 
iiiat  Kind  without  being  fixed  with  a 
liability  to  answer  for  all  breaches  of  trust 
that  mi^ht  have  been  committed  by  the 
trustee  m  respect  of  the  non-payment  of 
the  previous  interest  upon  the  security. 
It  has  not  been  contended  before  us,  and 
I  understand  it  was  not  contended  before 
the  Vice- Chancellor,  that  the  sums  paid 
for  interest  and  for  costs  upon  that  occa- 
sion conld  be  converted  into  principal  so 
bs  to  bear  interest.  That  this  could  not 
be  done  is  apparently  in  accordance  with 
the  modem  practice  of  the  Court, 
although  it  certainly  -dififers  very  much 
from  some  of  the  old  oases  in  which  it 
seems  to  have  been  held  as  a  matter  of 
course,  that  upon  a  reasonable  transfer  of 
a  mortgage  security  to  a  transferree  all 
sums  paid  by  him  were  converted  into 
principcd.  One  particular  case  I  have 
iMen  struck  with  as  having  a  bearing 
upon  this  matter.  That  is  the  case  of 
The  Earl  of  Ohettenfield  r.  Lady  Grom- 
weU  (1).  It  is  to  this  effect— "J.  S. 
mortgaged  his  estate  to  the  plaintiff  and 
died,  leaving  the  defendant  his  daughter 
and  heir,  who  was  an  infant,  and  had 
nothing  to  subsist  on  but  the  rents  of  the 
mortgaged  estate,  and  the  interest  being 
suffered  to  run  in  arrear  three  years  and 
a  half,  the  plaintiff  grew  uneasy  at  it,  and 
threatened  to  enter  on  the  estate,  unless 
his  interest  might  be  made  principal ; 
upon  which  the  defendant's  mother,  with 
the  privity  of  her  nearest  relations,  stated 
(he  account,  and  the  defendant  herself 
(who  was  then  near  of  age)  signed  it; 
and  the  account  being  admitted  to  be 
fair,  it  was  held  by  my  Lord  Chancellor, 
that  though  regularly  interest  shall  not 
carry  interest,  y^t  that  in  some  cases, 
and  upon  some  circumstances,  it  would 
be  injustice  if  interest  might  not  be  made 

(1)  1  Eq.  Ors.  Abridgvd,  387. 


principal,  and  the  rather  in  this  case,  be- 
cause it  was  for  the  in&nt's  benefit,  who, 
without  this  agreement,  would  have  been 
destitute  of  subsistenoe."  There  seems 
to  me  to  be  a  great  deal  of  very  good 
sense  in  that  judgment,  although  it  is  not 
necessary  to  apply  it  to  the  present  case 
having  reg^ard  to  what  the  rule  of  the 
Court  now  is.  It  has  not  been  contended 
before  us  that  a  transferree  can  have  the 
arrears  of  interest  converted  into  prin- 
cipal in  that  way.  He  can  only  have 
what  was  actually  paid  by  him  without 
reference  to  interest  upon  it.  What 
really  did  take  place  was  this,  whether 
through  the  default  of  Mr.  Cottrell  the 
trustee  or  not,  or  rather,  as  we  must 
assume,  through  the  default  of  Mr. 
Cottrell  the  trustee,  the  interest  was 
allowed  to  fall  into  arrear ;  there  is  the 
&ct  that  the  interest  was  in  arrear.  I 
cannot  distinguish  it  firom  the  case  of  a 
leasehold  estate  with  rent  in  arrear,  and 
the  landlord  about  to  enter  for  a  forfeiture. 
The  interest  was  in  arrear,  the  mort- 
gagees were  about  to  sell  and  had  em- 
ployed an  auctioneer  to  sell  the  estate. 
It  was  advertised  for  sale,  and  the  sale 
was  coming  off  in  a  few  days.  The  trus- 
tee goes  to  a  solicitor  whom  he  believes  to 
have  a  moneyed  client,  and  he  says — ^yoa 
find  somebody  to  take  this  mort^;age  and 
prevent  the  misfortune  of  a  sue.  A 
gentleman  was  found,  who  acted  with 
great  liberality,  because,  without  waiting 
for  a  transfer  of  the  mortgage,  he  imme- 
diately advanced  the  necessary  money  to 
stop  the  pending  sale.  That  was  done, 
and  the  sale  was  stopped,  and  the  property 
was  thereby  saved,  and  I  suppose,  from 
ite  being  now  the  subject  of  a  redemption 
suit,  that  it  is  a  valuable  property,  much 
more  valuable  than  the  amount  secured 
on  it.  The  property  was  saved,  and  then 
matters  went  on.  The  title  was  looked 
into ;  there  was  a  long  delay  in  oompletiog 
the  transfer,  and  in  the  meantime  a 
further  arrear  of  interest  was  paid  by  the 
transferree  before  the  actual  transfer. 
Then  the  transfer  of  the  security  was 
made,  and  in  it  rightly  enough,  as  be- 
tween the  mortgagees  and  transferree,  the 
mortgagees,  having  been  paid  the  arrears 
of  interest,  would  not  assign  anything  ex- 
cept what  was  actually  due  to  them.    If 
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they  had  assigned  a  larger  stun  than  was 
dne  to  them  they  wonld  probably  have 
exposed  themselves  to  some  risk  under 
their  covenant  that  they  had  done  no  act 
to  incumber  yrhat  they  had  assigned.  They 
wonld  be  liable  npon  that  covenant,  and  it 
was  therefore  quite  right  that  the  assign- 
ment of  the  debt  should  be  only  of  the 
sum  aotnally  due.  Bat  that  was  not  in- 
tended  to  relieve  the  estate  from  the  right 
which  it  appears  to  me  (as  it  did  also  to 
the  Vice-Chancellor)  existed  by  reason 
of  the  mere  payment  by  Mr.  Finney.  He 
paid  the  money  on  behalf  of  the  estate  to 
save  it  from  being  sold,  and  so  acquired 
an  interest  in  the  equity  of  redemption, 
which  would  entitle  him  to  redeem  the 
estate  and  add  what  he  had  already  paid, 
and  have  the  estate  transferred  to  him. 
The  Vice-Chancellor  was  of  that  opinion 
up  to  that  point,  but  he  thought  that  the 
substance  of  the  transaction  was  to  be 
altered  to  the  prqudice  of  Mr.  Finney, 
by  reason  of  the  form  which  the  contem- 
poraneous deed  assumed,  that  whereas 
the  first  deed  only  represents  a  certain  sum 
to  be  due,  the  other  sums  are  made  the 
subject  of  a  distinct  charge  by  the  second 
deed.  It  is  admitted  that  the  distinct 
charge  qtM  charge  cannot  stand.  If  the 
charge  cannot  stand  as  it  is,  if  the  larastee 
could  not  make  the  charge  which  he  in- 
tended to  make  for  the  benefit  of  Mr, 
Finney,  converting  the  arrears  of  interest 
into  principal  and  giving  him  securiiy  on 
the  estate  for  that  and  interest  on  it  at 
five  per  cent. ;  if  the  deed  cannot  take 
efiect  for  the  purpose  for  which  and 
in  the  form  in  which  it  was  executed, 
is  a  Court  of  Equity  to  say  the  deed 
is  to  have  no  eflect  so  far  as  it  was 
intended  to  create  a  benefit  for  Mr. 
Finney,  but  it  is  to  have  the  eflect  of 
entirely  destroying  that  right  which  Mr. 
Finney  then  had  independently,  viz., 
the  right  to  have  the  arrears  of  interest 
paid  to  him  on  the  redemption  of  the 
estate  ?  That  wonld,  in  my  opinion,  be 
to  make  the  form  destroy  the  substance, 
the  letter  kill  the  spirit,  and  to  deprive 
Mr.  Finney  of  that  right  against  the 
estate  which  he  never  intended  to  give 
up,  and  as  to  which  there  was  no  equity 
as  between  Finney  and  the  estate,  that 
the  estate  should  receive  the  benefit  of  it. 


It  was  suggested  that  there  was  time 
given  by  the  conversion  of  the  interest 
into  pnncipal,  as  between  Finney  and 
CottreU,  and  that  that  shewed  that  Cottrell 
was  treated  as  the  principal  debtor.  He 
was  the  debtor,  so  far  as  he  was  the  person 
at  whose  request  the  money  was  paid; 
but  he  was  not  the  debtor  for  whose  be- 
nefit the  credit  was  given,  in  exoneiBtion 
or  exclusion  of  tinB  estate.  No  prejudice 
could  have  been  caused  to  &e  estate,  and 
no  transaction  of  that  kind,  as  between 
Mr.  Finn^  and  Mr.  Cottrell,  could  have 
deprived  the  eestitis  que  trutt  of  their  right 
to  call  Mr.  CottreU  to  aoconnt  for  all 
the  arrears  of  money  which  were  in  his 
hands  by  a  breach  of  trust,  and  for  which 
he  is  liable  at  this  moment.  It  appears 
to  me  there  is  no  ground  for  the  appbca- 
tion  of  the  rule  in  cases  of  principal  and 
surety,  viz.,  that,  where  one  person  is  pri- 
marily and  another  person  is  secondarily 
liable,  if  you  give  time  to  the  person  who 
is  primarily  liable  the  other  person  is 
thereby  released.  I  think  there  is  no 
ground  for  the  application  of  that  mla 
The  case  rests  simply  upon  this — that 
the  money  was  honestly  paid  by  Mr. 
Finney  for  the  benefit  ot  the  estate,  for 
the  Buety  of  the  estate,  and  the  estate 
ought  to  bear  it.  I  am  of  opinion  that 
Mr.  Finney  is  entitled  to  charge  on  the 
estate  the  sums  of  money  which  he  has  so 
paid. 

Mbllish,  L.J. — ^I  am  of  the  same 
opinion.  The  Vice-Chancellor,  as  I  un- 
derstand his  judgment,  appears  to  have 
thought  that  if  these  two  sums  of  1952. 8<. 
and  b4A.  19«.  Ad.,  which  were  paid  by  Mr. 
Finney  for  interest  and  costs,  had  been 
included  in  the  debts  assigned  to  him  by 
the  mortgagees,  then  he  would  have  been 
entitled  to  charge  them  as  against  the 
estate ;  bnt  the  Vice-Chancellor  seems  to 
have  come  to  the  conclusion  that^  beoause 
they  were  not  included  in  that  assign- 
ment, bat  were  made  the  subject  of  a 
separate  charge,  therefore  tliey  cannot 
be  charged  against  the  estate.  Now  it 
appears  to  me,  that  that  is  going  too  fiur. 
The  only  consequence  of  their  not  being 
incladed  in  the  assignment  is  that  the 
deed  itself  does  not  prove  that  these  soms 
were  paid  in  anticipation  of  the  transfer 
by  the  proposed  transferree,  fw  the  por- 
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poae  of  saving  the  estate  from  being  sold. 
Tiie  conseqnence  of  their  not  being  in* 
claded  in  the  deed  is  that  that  fact  is  not 
proved  hj  the  deed,  bat  I  can  see  no 
good  reason  why  it  shoald  not  be  proved 
ttiitmde. 

Upon  the  evidence  of  Mr.  Deane  and 
Mr.  Finnev,  it  is  perfectly  clear,  as  a 
matter  of  &ot,  that  these  two  sums  were 
paid  on  Mr.  Finney's  account,  in  antici- 
pation of  an  intended  transfer,  and  on  the 
secnrity  of  the  estate,  and  not  primarily 
on  the  personal  security  of  Mr.  Gottrell. 
That  bemg  so,  I  can  see  no  good  reason 
why  they  shoald  not  be  a  charge  on  the 
estate  when  the  mortgage  comes  to  be  re- 
deemed.  It  is  a  falbcy  to  say  that  the 
effect  wonld  be  that  the  mortgagors  woald 
pay  them  twice  over.  The  mortgagors 
hare  never  paid  them  yet,  becaase,  al- 
though it  is  perfectly  trae  that  Mr.  Cott- 
nll  had  money  in  his  hands,  oat  of 
which  he  might  and  oaght  to  have  paid 
them,  his  having  wrongly  appropriated 
that  money  does  not  amonut  to  a  payment. 
In  point  of  &ct,  they  have  not  been  paid 
at  an,  and  they  now  come  to  be  paid  for 
the  first  time  oat  of  the  estate. 

3£r.  Lake  was  then  heard,  as  to  the 
costs  of  the  soit. 

No  reply  was  called  for. 

James,  L.J. — The  main  point  which,  in 
the  Vice-Chancellor's  view,  he  had  to  de- 
cide (I  do  not  mean  to  say  the  main  point 
originallv  in  dispate  between  the  parties) 
was  decided  by  him  one  way,  and  has 
been  decided  by  ns  the  other  way,  and 
the  main  point  being  decided  in  fifivonr  of 
the  mortj^gee,  the  principal  groand  upon 
which  the  Vice-Chancellor  proceeded  in 
dealing  with  the  costs  of  the  suit  seems 
to  me  to  be  removed.  The  only  qaestion 
is  whether  there  is  anything  in  this  case 
to  take  it  oat  of  the  general  role,  there 
being  a  sum  found  due  to  the  mortgagee 
payment  of  which  the  mortgagors  re- 
sisted. The  rale  of  the  Coart  is  that 
which  was  laid  down  in  Ooiterell  v.  SiratUm 
(ubi  munrd),  that  is  to  say,  that  a  mort- 
gagee 18  entitled  to  his  security  as  a  seca- 
lity  for  principal,  interest  and  costs— that 
is,  the  ooets  of  a  redemption  suit,  or  of  a 
finreclosare  suit,  if  he  files  a  bill  for  fore- 


closure. The  costs  of  a  foroolosure  suit 
or  a  redemption  suit  would  be  given, 
ai  a  matter  of  course,  as  incident  to  his 
secnrity,  unless  (that  is  the  distinction) 
the  mortgagee  has  refused  to  take  when 
offered  the  fall  sum  duo  to  him,  in  which 
case  he  loses  all  subseqaent  interest,  and 
all  costs,  and  is  made  liable  to  pay  costs ; 
or,  unless  the  Coart  sees  that  the  conduct 
of  the  mortgagee  has  been  oppressive,  and 
that  he  has  been  availing  himself  of  his 
powers  to  extort  something  which  he 
ought  not  to  have,  or  has  been  doing 
something  which  this  Court  regards  as 
unconscientious.  That  does  not  apply  to 
the  case  of  a  mortgagee  claiming  more 
than  is  really  due  to  him  upon  some  fiftir 
question  of  dispate  between  him  and  the 
mortgagor,  and  the  point  in  dispute  being 
not  conceded,  he  simply  saying,  "  I  claim 
so  much  under  such  circumstances,"  and 
the  other  man  saying,  "  You  are  not  en- 
titled to  that ;  that  is  a  thing  which  must 
be  determined  by  the  Court  in  the  cheapest 
way."  In  this  particular  case  the  parties 
have  shewn  commendable  economy  in  the 
mode  of  bringing  the  case  to  a  hearing. 
These  questions  have  been  raised  at  a  very 
small  expense.  It  seems  to  me  utterly 
impossible  to  say  that  there  has  been 
vexatious  or  improper  conduct  on  the 
part  of  the  mortgagee,  which  has  led  to 
any  expense  on  the  part  of  the  mortgagor. 
It  seems  to  me  that  the  rule  laid  down  in 
Cotterell  v.  Stratton  (ubi  supra)  ought  to 
be  adhered  to,  and  that  the  mortgagee  is 
entitled,  as  of  coarse,  to  his  principal,  in- 
terest and  costs,  as  the  price  of  giving  np 
the  estate.  The  Vice-Chancellor's  order 
will,  therefore,  be  varied  in  all  the  parti- 
culars to  which  the  appeal  is  directed,  and 
the  mortgagee  will  add  the  costs  of  the 
appeal  to  his  security. 

Meuish,    L.J. — 1   am   of  the   same 
opinion. 


Solicitors— Mesirs.  Deane,  Cbnbb  8e  Co.,  for  ap- 
pellant ;  Mr.  W.  ley,  for  pkiiiiti&. 
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1874.  >  SAtTUi  V.  BBOWNE, 

March  10, 12.  J 

Praetiee —  Discovery — Answer — J?aoep> 
turns — Suit  for  Becovery  of  Assets — Alleged 
Appropriation  by  late  Partners — Accounts. 

The  executors  of  a  wine  merchant  were 
authorised  by  his  will  to  carry  on  his  busi. 
ness.  His  executrix  entered  into  partner- 
ship with  B.  and  0.,  and  carried  on  the 
business  in  partnership  with  them  for  four, 
teen  years.  At  the  end  of  that  term  the 
partnership  was  dissolved.  Shortly  after, 
wards  the  executrix  having  discovered  that 
B.  ^  F,  were  carrying  on  together  the 
business  of  wine  merchants  in  the  neigh, 
bourhood  of  the  old  firm,  filed  her  bill 
against  B.,  F.,  0.  and  otJiers,  alleging  that 
under  a  scheme  concocted  by  B.  and  O,  the 
goodwill  and  stock-in-trade  and  assets  be. 
longing  to  the  old  firm  had  been  appropri. 
ated  to  and  used  in  the  business  of  B.  tf  F., 
and  claiming  that  the  testator's  estate  was 
entitled  to  share  in  the  profits  made  by 
B.  8f  F,  F.  dedined  to  answer  an  inter- 
rogatory asking  what  sums  had  been  drawn 
out  of  the  buswess  of  B.  ^  F.  by  the  several 
partners  therein :  —  Held,  on  exceptions, 
that  F.  must  answer  this  interrogatory. 

This  was  an  appeal  hj  the  defendant, 
J.  G.  Findlaj,  from  a  decision  of  the 
Master  of  the  Bolls,  allowing  certain  ex- 
ceptions taken  hy  the  plamtifr  to  his 
answer. 

This  snit  was  one  in  connection  with 
several  others  which  had  been  instituted 
in  relation  to  the  estate  of  Thomas  Sanll, 
deceased.  The  plaintiff,  who  was  the 
widow  and  executrix  of  the  testator, 
filed  this  bill  for  the  pnrpose  of  recover- 
ing certain  assets  belonging  to  the  testa- 
tor's estate,  which  she  alleged  had  been 
appropriated  by  and  used  in  the  business 
carried  on  by  the  defendants,  Browne 
and  Findlay. 

The  testotor,  Thomas  Sanll,  who  was 
a  wine  and  spirit  merchant,  carrying  on 
business  in  Aldersgate  Street,  by  his 
will  empowered  his  executors  and  trus- 
tees to  carry  on  his  business  and  employ 
part  of  his  estate  therein.  He  died  in 
October,  1855,  and  his  will  was  proved 
by  his  widow,  the  plaintiff,  and  by  the 


defendant,  William  Sanll,  who  were 
therein  appointed  executrix  and  exe- 
cutor. The  testator's  business  was  con- 
tinued after  his  death  under  the  provi- 
sions of  his  will.  In  September,  1858, 
the  plaintiff,  with  the  oonourrenoe  of 
William  SanU,  entered  into  an  arrange- 
ment with  the  defendants,  Godfrey,  who 
had  been  a  clerk  in  the  business,  and 
Browne,  for  carrying  on  the  business  in 
partnership  with  them,  and  appropri- 
ating part  of  the  testator's  estate  to  that 
pnrpose.  Articles  of  partnership  were 
executed  in  pursuance  of  such  arrange 
ment  for  carrying  on  the  said  business 
for  fourteen  years  irom  the  1st  of  Janu- 
ary, 1858,  in  the  old  premises  in  Aiders- 
gate  Street,  under  the  firm  of  "  Sanll  & 
Co."  In  August,  1864,  a  bill  in  SauU  v. 
SauU  was  filed  by  some  of  the  testator's 
children  for  the  administration  of  his  es- 
tate. In  December,  1871,  a  bill  in  Ood- 
frey  v.  Saull  was  filed  in  relation  to  the 
winding  up  of  the  business  of  the  said 
partnership,  which  had  determined  on 
the  81st  of  December,  1871.  In  Jann. 
ary,  1872,  a  bill  in  SauU  v.  Cfo^rey  was 
filed  by  two  of  the  testator's  children,  to 
impeach  the  arrangements  of  September, 
1858.  About  July,  1872,  it  came  to  the 
plaintiff's  knowledge  that  Gbd&ey  St 
Browne  were  carrying  on  business  as 
wine  merchants  in  Worship  Street,  in 
the  neighbourhood  of  Aldersgate  Street, 
and  soon  afterwards  she  filed  her  origi- 
nal bill  in  this  snit,  and  obtained  an 
order  appointing  a  receiver  of  the  out- 
standing debts  and  asseia  of  the  partner- 
ship. By  a  decree  made  in  SauU  v.  Ood- 
frey  and  Godfrey  v.  So«C,  the  Court,  on 
behalf  of  persons  interested  in  the  testa- 
tor's estate,  approved  of  the  partnership 
constituted  in  September,  1858,  but  held 
that  Godfrey  k  Browne  had  not  any 
interest  in  any  profits  subsequent  to  the 
dissolution  thereof,  except  so  &r  as  they 
had  any  capital  employed  therein.  The 
bill  stated  that  accordmg  to  the  allega- 
tions of  Godfrey  h  Browne,  the  busi- 
ness in  Worship  Street  was  carried  on  by 
Browne  alone  down  to  October,  1872, 
when  the  defendant,  Finlay,  was  admit- 
ted as  a  partner.  The  said  partners 
traded  under  the  style  of  "  Browne  & 
Co,"    The   bill   alleged   that   the  sail} 
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Worship  Street  business  was  carried  on 
in  fartheranoe  of  a  scheme  arranged  bj 
GJodfrey  &  Browne  for  transferring  the 
testator's  business  and  the  goodwill 
thereof  to  the  firm  of  Browne  ic  Co.,  and 
by  means  of  moneys  and  assets  belong- 
ing to  the  Aldersgate  business,  which 
had  been  improperly  transferred  to 
Browne  <fe  Co.'s  business,  and  the  impro- 
per withdrawal  of  customers  from  and 
appropriation  of  the  goodwill  of  the  Al. 
dersgate  business. 

The  bill  further  charged  specifically 
the  removal  of  lai^  quantities  of  the 
stock-in-trade,  consisting  of  wines,  spirits, 
&c.,  from  the  Aldersgate  Street  premises 
to  the  Worship  St^t  premises ;  the 
receipt  by  Browne  &  Go.  of  debts  owing 
to  the  Aldersgate  Street  business,  and 
the  making  of  fictitious  entries  in  the 
books  of  the  Aldersgate  Street  business 
to  conceal  these  frauds.  The  bill  further 
alleged  that  the  defendant,  Findlay,  wan 
a  partner  in  the  firm  of  Browne  &  Co., 
which  firm  had  appropriated  and  traded 
with  the  g^oodwill  and  assets  of  the  tes- 
tator's business,  and  had  realised  large 
profits ;  and  the  plaintiff  thereby  claimed 
to  be  interested  in  the  Worship  Street 
business,  and  the  profits  and  assets  there- 
of, as  belonging  to  the  testator's  said 
business,  and  prayed  for  a  declaration 
that  the  goodmll  of  the  Worship  Street 
business,  and  part  of  the  assets  used 
therein,  and-  the  profits  realised  there- 
from, belonged  to  the  testator's  estate ; 
for  enquiries  as  to  the  alleged  appropria- 
tion and  employment  of  the  goodwill  and' 
assets  and  the  realisation  of  profits  and 
consequential  accounts,  and  other  relief. 

Amongst  other  interrogatories  filed  for 
the  examination  of  the  defendants,  was 
the  following — 

12.  "Have  the  defendants,  Brown, 
Gk>d&ey  and  Findlay,  or  any  of  them 
jointly,  or  has  any  of  them  separately, 
drawn  out  of  the  said  business,  or  out  of 
the  assets  of  the  said  partnership,  any 
moneys  whatever  for  their  or  his  own 
account,  either  in  respect  of  capital  ad- 
vanced, profits  or  otherwise  howsoever  ? 
If  yea,  set  forth  the  particulars  of  all 
moneys  so  drawn  out,  and  when,  by 
whom  and  by  what  means  the  same  were 
respectively  so  drawn  out,  and    distin* 

Kew  Sbsixs,  43. — Chaxc 


guish  such  of  the  said  moneys  as  were 
so  drawn  out  in  respect  of  profits." 

The  defendant,  I^dlay,  to  this  inter- 
rogatory, answered  as  follows — 

"  I  am  advised  that  unless  and  nntil 
the  plaintifi*  shall  have  established  her 
right  to  a  decree  in  this  suit,  I  am  not 
compellable  to  answer  the  12  th  interro- 
gatory relating  to  the  moneys  drawn  by 
'  the  partners  respectively  firom  the  Wor- 
ship Street  business,  or  any  part  thereof 
and  I  submit  such  questions  to  the  judg- 
ment of  the  Court  accordingly." 

The  plaintiff  excepted,  and  the  Master 
of  the  Bolls  allowed  the  exception.  The 
defendant  appealed. 

Mr.  A.  0.  Marten  and  Mr.  EtuseU  Boberta 
for  the  appellant. — The  discovery  sought 
was  immateriid  to  the  hearing  of  the 
suit.  It  was  obligatory  upon  the  plain- 
tiff to  shew  that  profits  had  been  realised 
by  means  of  the  trust  property,  and  that 
she  was  interested  in  the  business,  before 
she  could  be  entitled  to  an  answer  as  to 
how  the  profits  had  been  dealt  with. 
Why  should  the  defendant  be  obliged  to 
answer  aa  to  what  might  never  be  in 
question  P    They  cited 

Do  la  Bue  v.  Dickituon,  3  Kay  &  J. 

388; 
Elmer  y.  Creasy,  42  Law  J.  Bep. 
(n.s.)  Chano.  807 ;  s.  c.  on  app.  43 
Law  J.  Bep.  (n.s.)  Chanc.  166 ; 
B.  0.  Law  Biep.  9  Chano.  69  ; 
Carver  v.  Pinto  Leite,  41  Law  J.  Rep, 
(n.s.)  Chano.  92 ;  s.  c.  Law  Bep. 
7  Chanc.  90 ; 
KettleweU  v.  Barstow,  41  Law  J.  Bep. 
(n.s.)  Chano.  718 ;  s.  c.  Law  Bep. 
7  Chano.  686 ; 
Tumey  v.  Bayley,  33  Law  J.  Bep. 
(n.s.)  Chano.  499 ;  s.  o.  4  De  Gez, 
J.  &  S.,  332 ; 
Wigram  on  Discovery,  170. 
Mr,  Locock  Webb,  in  support  of  the  ex- 
ceptions, was  not  called  upon. 

LoBD  Justice  James  said  he  was  of 
opinion  that  this  exception  must  be  al- 
lowed. The  rule  was  quite  clear  that  a 
person  answering  was  bound  to  answer 
tully,  unless  he  could  make  out  that  it 
was  an  exceptional  case,  and  that  the 
discovery  sought  was  frivolous,  vexatious 
or  oppressive.  The  Court  might  be 
41) 
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trasted,  as  was  said  in  Elmer  y.  Oreaty 
{ubi  supra),  to  exercise  a  proper  control 
in  every  case  in  which  it  was  satisfied 
that  any  kind  of  discovery  was  required 
vexationsly  or  oppressively.  In  this  case 
he  was  satisfied  tiie  discovery  sought  was 
not  inunaterial  nor  vexations  or  oppres- 
sive. On  the  contraiy,  it  might  be  very 
material  to  the  relief  prayed.  The  plain- 
tiff said  she  was  interested  in  the  busi- 
ness, on  the  gfround  that  the  assets  of 
her  business  had  been  improperly  used 
in  it.  That  was  a  question  for  the  hear- 
ing, but  if  she  was  interested,  she  was 
entitled  to  know  what  moneys  had 
been  drawn  out  of  the  business,  or  what 
had  been  done  with  the  assets.  She  had 
asked  what  sums  had  been  drawn  out  by 
two  partners.  There  was  nothing  op- 
pressive or  vexations  in  that,  and  it 
might  be  very  material  at  the  hearing, 
for  the  purpose  of  shewing  whether  the 
plaintiff  was  entitled  to  call  upon  Findlay 
to  account  for  his  share  of  the  profits  in 
the  business. 
Lord  Justice  Mellish  concurred. 


Soliciton— Mr.  W.  R.  Stopber,  for  appellant; 
Messrs.  Miller  &  Miller,  for  lesponaent 


sr.c.l 

11.  / 


LANOEFIELD  V.  lOOUIDEN. 


Bacon,  V.C. 

1874. 
March 

Adminietration  —  Residuary  Devise  — 
Wills  Acl,  ss.  24,  25. 

Residuary  devised  estates  are  subject  to 
payment  of  debts  before  specifically  devised 
estates. 

This  was  an  administration  snit,  the 
personal  estate  was  insufficient,  some  real 
estate  had  been  devised  to  the  plaintiff, 
and  there  was  a  residuary  devise.  One 
question  in  the  suit  was  whether  the  resi- 
duary devised  estate  was  to  bear  the  whole 
of  the  debts  not  satisfied  by  the  personal 
estate,  or  whether  the  specifically  devised 
estate  was  to  contribute. 


Mr.  Kay  and  Mr.  OcIUm,  for  the  plain* 
tiff,  contended  that  since  ihe  Wills  Act  a 
reeidnaiy  devise  ceased  to  be  specific,  and 
that,  therefore,  the  testator  must  be  con- 
sidered to  have  expressed  a  primary 
intention  that  the  devisee  to  whom  he 
had  given  particular  property,  was  to  en- 
joy that  property  in  its  entirely  in  prefer- 
ence to  the  residuary  devisee.  The  case 
was  within  the  principle  of 

Tombs  V.  Boche,  2  Col.  C.C.  4Q0. 
Mr.  A.  E.  Miller  and  Jlfr.  Ince,  for  the 
residuary  devisee,  said  there  had  formerly 
been  a  oonfiict  of  authority  on  the  mio- 
jeot — 

Eddelt  y.  Johnson,  1.  Giff.  22 ;  s.  c. 

27  Law  J.  Rep.  (n.s.)  Chano.  302; 

Pearmain  v.  Twiss,  2  Giff.  130 ;  s.  c. 

29  Law  J.  Bep.  (n.s.)  Chanc.  802; 

Clark  V.  Glark,  34  Law  J.  Rep.  (n.s.) 

Chano.  477 ; 

were  authorities  that  the  rule  was  not 

altered  by  the  Wills  Act. 

Dady  v.  Harindge,  IDr.  &  S.  236  ; 
Botherham  y.  Botherham,  26  Beav. 
468, 
were  authorities  the  other  way,  bat  the 
matter  had  been  settled  by  the  Court  ot 
Appeal  in 

Hensman  v.  Fryer,  37  Law  J.  Rep. 
(n.s.)  Chanc.  97  ;  s.  o.  Law  Bep. 
8  Chanc.  420, 
that  the  residuaiy  and  specific  devisees 
still  stood  on  the  same  footing  with  respect 
to  contribution.  This  decision  had  been 
followed  in 

Oibbins  v.  Eyden,  38  Law  J.  Rep. 
(n.s.)  Chanc.  377 ;  s.  c.  Law  Rep. 
7.  Eq.  371, 
thongh  it  was  true  that  on  anoUier  point 
it  had  not  been  followed  in 

Dugdale  v.  Dugdale,  41  Law  J.  Bep. 
(n.s.)  Chanc.  565 ;  s.  c.  Law  Bep. 
14  Eq.  234 ; 
Collins  V.  Lewis,  Law  Bep.  8  Eq.  708. 
Mr.  Kay  in  reply  referred  to 
Broumson  v.  Latoranee,  3  7  Law  J.  Bep. 
(n.s.)  Chanc.  351 ;  s.  c.  Law  Bep. 
6Eq.  1; 
Sackville  y.  Smyth,  ante,  p.  494 ;  s.  c. 
Law  Bep.  17  Eq.  153. 

Bacon,  V.C,  said— The  only  serious 
question  was  as  to  the  liability  of  specifi- 
caHj  devised  estates  to  oontribate.   l^ere 
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appeared  to  be  &  sort  of  conflict;  of  autho- 
rity which  was  capable  of  being  barmo- 
nised.  It  appeared  to  him  that  the  real 
mle  was  stated  ia  the  case  of  Tonibs  y. 
Boche  (ubi  svprd),  that  the  payment  of 
debts  shonld  be,  as  far  as  possible,  so 
arranged  as  not  to  disappoint  any  of  the 
gifts  made  bj  the  will,  unless  the  instru- 
ment discloses  a  different  intention.  A 
testator  by  making  a  specific  devise 
thereby  expresses  his  intention  that  the 
derisee  shall  enjoy  that  specific  portiojiof 
his  property.  It  would  be  contrary  to 
justice  and  all  the  cases  cited  to  hold  that 
specific  and  residuary  devisees  are  to  con- 
tribute rateably.  The  specific  devisees 
are  entitled  to  hold  their  gifts  without 
being  called  upon  to  pay  debte  till  the 
residnaiy  estate  has  been  exhausted. 


Solicitois — Messrs.  Monckton,  Long  &  Ca,  agents 
for  Messrs.  Sankey,  Son  &  Flint,  Canterbury,  for 
plaintiff;  Mr.  J.  H.  Jones,  for  defendant. 


} 


Bacon,  V.O. 

1874.      >  paokt  v.  idb. 

March  18. 

Mortgage — Foreclosure — Jurisdiction. 

The  Court  has  jurisdiction  to  make  a 
foredosure  decree  tn  reject  of  lands  sUuato 
out  of  the  jurisdiction. 

This  was  a  foreclosure  suit  relating  to 
property  in  the  island  of  Nevis,  in  the 
West  Lidies.  The  mortgage  was  made 
in  1845,  to  secure  advances  for  the  pur- 
pose of  cultivating  the  estate.  The 
TOurties  were  all  domiciled  in  England. 
Eleanor  Mary  Ede  and  Charlotte  Ede, 
ladies  who  had  each  a  charge  on  the 
property,  joined  in  the  mortgage  in 
order  to  postpone  theii  charges.  The 
principcd  question  of  law  in  the  suit  was 
whether  the  Court  had  jurisdiction  to 
make  a  decree  for  foreclosure  in  respect 
of  lands  situato  out  of  the  jurisdiction. 

Mr.  Kay  and  Mr.  O.  W.  Lawrance,  for 
the  plaintsfEs  (the  representatives  inbank- 
mpU^  of  the  original  mortgagee),  con- 


tended that  the  Court  had  jurisdiction  to 
make  a  decree  for  foreclosure  against 
persons  within  the  jurisdiction  inasmuch 
as  it  was  a  personal  decree — 

ToUer  v.  Carteret,  2  Vern.  494, 
where  a  plea  to  the  jurisdiction  in  a  fore- 
closure  suit  in  respect  of  the  island  of 
Sark  was  overruled  because  it  was  served 
on  the  defendant  here. 

In  many  other  cases  decrees  had  been 
made  in  respect  of  contracto  relating  to 
real  property  situated  out  of  the  juris- 
diction, particularly  in  the  West  Indies. 

Lord  Eldon  said  there  is  no  doubt  about 
the  jurisdiction  as  to  contracte  relating  to 
land  in  the  West  Indies — 

Jackson  V.  Petrie,  10  Ves.  164. 
Specific  performance  of  an  agreement  to 
settle  boundaries  between  two  American 
provinces  was  decreed  in 

Perm  v.  Lord  Baltimore^  1  Ves.  sen. 

Belief  against  a  fraudulent  conveyance  of 
land  in  Ireland  was  granted. 

Arglasse  v.  JfwcAontp,  1  Vern.  75— 
Sequestration  against  a  defendant  in 
Ireland  was  granted. 

Fryer  v.  Bernard,  2  P.  Wms.  261— 
A  purchase  by  a  creditor  on  his  own  ex- 
ecution of  land  in  the  West  Indies  was 
set  aside  as  fraudulent. 

Cranstoum  v.  Johnston,  8  Ves.  170 — 
A  foreign  partnership  was  wound  up  in 
England. 

Maunder  v.  Lloyd,  2  Jo.  4  H.  719—- 
Receivers  of  real  estate  abroad  were  con- 
stantly appointed  by  this  Court. 

Seton  on  Decrees,  1007. 
Jlfr.  Ghitty  and  JIfr.  CaMecott,  for  the 
Misses  Ede,  and  Mr.  H.  M.  Jackson  and 
Mr.  Caldecott,  for  the  heir  of  the  prin- 
cipal mortgager,  contended  that  the  de- 
cree sought  was  in  rem,  and  could  only 
be  made  in  the  Conrto  of  Nevis  where 
the  law  as  to  mortgages  might  be  entirely 
different  from  that  of  this  country,  ren- 
dering it  impossible  to  work  a  foreclosure 
decree. 

The  Court  refused  to  enforce  a  lien  on 
real  property — 

Norri«  V.  Chamhres,  29  Beav.  246; 
s.  c.  30  Law  J.  Bep.  (n.s.)  Chanc. 
285;  3  De  Gex,  F.  &  J.  583. 
It  was  held  the  Court  had  no  jurisdic- 
tion over  land  in  St.  Christopher- 
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Boberdeau  v.  Bous,  1  Atk.  543. 
A  demurrer  to  a  bill  for  partition  of 
lands  in  Ireland  was  allowed — 

Carteret  v.  Petty,  2  Swanst.  323  n. 
A  bill  for  relief  in  respect  of  tmst  of 
land  in  Ireland  was  dismissed — 

The  Earl  of  Kildare  v.  Emtace,  1 
Vem.  405. 
A  bill  to  try  the  validity  of  a  will  dis- 
posing of  land  in  Pensylvania  was  dis- 
miased — 

Pikev.  Eoare,  2  Eden  182. 
An  equity  of  redemption  was  not  a 
mere  personal  interest — 
Btirton's  Compendium ; 
1  Fisher  on  ifortgageg,  263 ; 
The  Dmver  Act,  3  4  4  Will.  IV.  c. 

105,  8.  2 ; 
Jones  V.  Jones,  4  Kay  &  J.  361. 
A  receiver  might  well  be  appointed 
without  making  any  decree  to  affect  the 
land.  The  Court  in  Ireland  held  that 
this  Court  could  not  order  tenants  in 
Ireland  to  attorn  to  a  receiver — 

Be  Trant,  Seton  mi  Decrees,  1007 ; 
Portarlington  v.  Soulby,  3  Myl,  4  K. 
104, 
was  also  referred  to. 

Jlfr.  Brodrick  appeared  for  trustees  of 
a  term. 

Mr.  Kay,  in  reply,  referred  to 

Westlake   on   Private    Intemational 
Law,  pp.  66,  57,  58,  59, 
In 
Norris  v.  Ghambres  (mW  supra), 
the  Court    refused  to    interfere    simply 
because  there  was  a  foreign  winding  up 
in  which  the  lien  which  was  claimed  was 
properly  under  adjudication. 

Bacon,  V.C,  said — ^Two  points  and 
two  only  have  been  argued  earnestly 
upon  this  occasion,  one  of  them  is  as  to 
the  jurisdiction  of  the  Coort.  It  is  said 
that  because  no  instances  are  referred  to 
of  a  decree  for  foreclosure  of  land  in  one 
of  the  colonies,  that  therefore  the  Court 
has  not  jurisdiction.  One  instance  is  re- 
ferred to,  and  if  I  were  to  refer  to  my 
own  recollection,  which  is  very  likely 
imperfect,  I  should  have  said  that  there 
have  been  many  such  decrees,  but  whether 
there  have  or  have  not  been  any  decrees 
since  the  Sark  case  up  to  the  present  time, 
I  cannot  for  a  moment  doubt  the  juris- 


diction of  the  Conrt,  and  the  right  of 
the  plaintiff  to  the  relief  he  asks  for,  in 
the  exercise  of  that  jurisdiction. 

Now  what  is  the  case?  It  is  Hhe 
plainest  and  simplest  that  can  be  con- 
ceived. The  owner  of  an  estate  in  Nevis 
subject  to  a  certain  charge  or  incumbrance, 
together  with  the  persons  entitled  to  that 
charge  or  incumbrance,  agree  to  make  a 
security  by  way  of  mortgage.  The  deed 
is  executed,  the  legal  estate  passes  to  the 
mortgfagee,  the  formalities  which  the  law 
of  Nevis  requires  in  the  way  of  registra- 
tration  are  complied  with,  and  the  legal 
estate  is  clearly  and  plainly  in  Mr.  Adam 
— he  has  become  bankrupt,  and  his  assig- 
nees are  the  present  plaintiffs.  Then 
what  remains?  The  equity  of  redemp- 
tion. It  is  said  that  that  is  an  estate. 
It  is  by  a  figure  of  speech  only  that  it 
can  be  called  an  estate.  It  may  be  in 
some  instances  that  a  husband  may  have 
a  title  by  courtesy,  and  that  gavelkind 
and  borough  English  may  apply  to  it.  All 
these  are  necessary  consequences  of  the 
law  which  recognises  the  interest  of  a 
mortgagor  in  his  equity  of  redemption, 
but  they  do  not  alter  the  nature  of  the 
interest,  they  do  not  create  an  estate, 
and  in  my  opinion  it  is  a  misapplication 
of  words  to  call  an  equiiy  of  redemption 
an  estate  in  the  proper  technical,  legal 
sense.  That  it  is  a  right  is  beyond  all 
doubt,  a  right  which  may  be  enforced  in 
this  Court  and  which  is  recognised  by  the 
record  in  this  case,  I  am  then  threatened 
with  this,  that  I  know  nothing  about  the 
law  of  Nevis  (which  is  quite  true,  nothing 
judicially),  and  that  I  cannot  inake  this 
decree  because  it  may  lead  to  inconvenient 
consequences,  and  to  some  conflict  of  law 
in  Nevis.  I  do  not  conceive  the  pos- 
sibility of  any  such  thing  happening.  If 
there  were  any  foundation  for  the  sug- 
gestion it  ought  to  have  appeared  in  the 
pleadings.  The  decision  of  the  Court 
ought  to  be  asked  upon  the  subject,  and 
there  is  no  trace  of  any  such  thing  in  the 
pleadings,  but  only  a  vague  suggestion 
that  this  Court  has  not  jurisdiction.  As 
I  am  satisfied  that  it  is  a  jurisdiction 
which  has  been  very  frequently  employed 
in  the  case  of  appointing  receivers  of 
mortgaged  estates  in  the  colonies,  and  as 
I  cannot  entertain  any  doubt  that  the 
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Coaii  has  a  right  as  between  the  English 
moH^agor  and  the  English  mortgagee  to 
enforce  that  personal  contract  between 
them,  althongh  one  of  the  consequences 
of  it  is  to  vest  in  the  plaintifis  the  abso- 
lute interest  in  the  mortgaged  estate  which 
at  present  is  qualified  only  by  the  exist- 
ence of  the  equity  of  redemption,  I  can- 
not hesitate  for  a  moment  in  saying  that 
the  suit  is  properly  brought  into  this 
Court ;  that  it  is  brought  for  the  purpose 
of  haying  the  account  taken,  of  realising 
the  estate  if  it  should  be  necessary,  and 
giving  to  the  mortgagor  the  opportunity 
of  redeeming  it  if  he  thinks  fit  to  do  so. 
Upon  the  point  of  jurisdiction  there  is  in 
my  opinion  no  reason  whatever  for  doubt. 

The  Vice-Chancellor  then  decided  that 
on  the  construction  of  the  mortgage, 
it  was  made  to  secure  a  current  aoconnt. 
After  some  discussion  on  the  form  of  the 
decree  he  said — 

I  was  going  to  say  one  word  upon  the 
subject  of  jimsdiction  which  I  had  for- 
gotten to  say  when  I  was  speaking  of  the 
construction  of  the  deed  upon  wis  per- 
sonal contract,  that  there  can  be  no  doubt 
that  if  the  Misses  Ede  or  John  Bnlkeley 
Ede  had  thought  fit  to  file  a  biU  to  re- 
deem, they  would  be  entitled  to  do  it,  yet 
I  am  asked  to  hold  that  the  mortg^tgor 
cannot  file  a  bill  against  them  to  foreclose 
which  is  one  of  the  incidents  of  a  mort- 
g^age  security. 


Solidton — ^Mesars.  LamaDce,  Plews,  Boyer  & 
Baker,  for  plaintiffs  ;  Messrs.  Shum  &  Cross- 
man,  agents  for  Messrs.  Greon  &  Moberley, 
SovUiampton ;  Messrs.  Gieen  &  Jnlius,  for 
defendants. 


•'•} 


COTTEBELIi  V.  8TBATT0N. 


Jakes,  L.J, 

1874, 
April  29 

CobU — Taxation — Higher  or  Lower  Scale 
—  Bedetnption  Suit  —  Mortgage  tmder 
1,0001— Begulations  as  to  Fees,  1860, 
Regulation  II.  Bule  I.  s.  3. 

A  holding  society  made  an  advance  on 
mortgage  of  9001.,  to  he  repaid  with  interest 
by  120  monthly  payments.  These  pay^ 
ments,  as  toeli  as  the  payment  of  emiam 


fines,  were,  under  the  rules  of  the  society, 
secured  by  the  mortgage  deed.  A  sum  of 
8002.  became  due  to  the  Society  for  such 
fines  beyond  the  amount  due  for  principal. 
The  sum  due  to  the  society  was  found  on 
taking  the  accounts  to  be  about  517!.  The 
taxing  master  allowed  costs  on  the  lower 
scale  only,  and  Malins,  V.C,  refused  to 
vary  the  certificate.  Upon  appeal : — ^Held, 
that  the  taxing  master  was  right. 

This  was  an  appeal  by  the  defendants 
who  were  the  trustees  of  a  building 
society  from  an  order  of  Malins,  Y.C, 
refusing  to  vaiy  the  taxing  master's 
certificate. 

In  1858,  the  plaintiff  applied  to  the 
Borough  of  Lambeth  Permanent  Building 
Society  for  a  loan  of  9001.,  which  they 
agreed  to  advance  on  condition  of  his 
becoming  a  member  of  the  society,  and 
subscribing  for  shares  to  the  amount  of 
the  loan ;  and  by  an  indenture  of  mort- 
gage dated  the  4th  of  December,  1858,  in 
consideration  of  the  advance  of  9002.  the 
plaintiff  snbdemised  certain  leasehold 
honses  to  the  defendants  for  the  residue 
wanting  the  last  day,  of  the  several  terms 
for  which  the  same  were  holden,  for  se- 
curing to  the  society  the  repayment  of 
the  money  advanced,  with  interest,  by 
120  monthly  instahnents  of  102. 12<.  6d. 
each,  and  the  payment  of  all  fines  and 
other  sums  of  money,  if  any,  which  might 
become  payable  under  the  rules  of  the 
society,  and  power  was  given  to  the 
trustees,  in  case  of  defifiult  in  payment  of 
any  instalment,  fine  or  other  sum,  for 
three  calendar  months,  to  enter  into  pos- 
session or  receipts  of  the  rents  and  profits 
of  the  mortgaged  premises,  and  there  was 
also  a  power  of  sale  in  case  the  rents  and 
profits  should  be  insufficient  to  satisfy 
the  instalments  and  other  sums  due  to 
the  society. 

In  1861,  the  plaintiff  being  in  arrear 
with  the  instalments,  the  society  entered 
into  possession  of  the  mortgaged  premises. 

In  1868,  the  plaintiff  being  desirous  of 
redeeming  the  mortgage  and  being  unable 
to  obtain  a  satisfactory  account  of  the 
amoimt  due  filed  his  bUl  for  redemption. 

A  decree  was  made  directing  accounts 
against  the  defendants  as  mortgagees  in 
possession,  and  an  enquiry  as  to  the  amount 
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dne  tram  thepbintiff  to  tbe  sooiefy.  The 
amoimt  found  to  be  dne  firam  the  plAintiff 
iraa  6171.  9s.  5d.  only.  An  order  having 
been  made  hy  the  Appeal  Conrt  allowing 
the  defendants  their  costs  as  mortgagees 
[see  42  Law  J  Bep.  (n.s.)  Chanc.  417 ; 
s.  c.  Law  Bep.  8  Chanc.  295],  the  taxing 
master  taxed  snch  costs  on  the  lower 
scale  instead  of  the  higher  scale  of 
charges.  Upon  a  summons  taken  out 
by  the  defendants  to  vary  the  taxing 
master's  certificate,  lialins,  V.G.,  held 
that  inasmuch  as  there  was  nothing  to  be 
done  in  this  suit  but  ascertain  the  amount 
dne  from  the  plaintifi*,  and  that  amount 
was  only  &171.,  the  case  came  within  the 
rule  laid  down  in  the  B^^ulations  as  to 
fees,  <fcc.,  1860  (Morgan  Chanc.  Acts,  App. 
xzxiii.).  Regulation  11.  Rule  I.  section  3, 
which  proyided  that  "Li  all  suits  for 
foreclosure  or  redemption,  &c.,  in  which 
the  mortgage  whereon  the  suit  is  founded 
shall  be  under  l.OOOI.,  solicitors  shall  be 
entitled  to  charge  and  be  allowed  fees 
only  according  to  the  lower  scale  of 
charges,"  and  dismissed  the  summons 
with  costs.  The  defendants  appealed  &om 
this  order. 

Mr.  Cotton  andJfn  H.  J.  M.  WHUcmu,  for 
the  appellants. — ^The  regulation  as  to  al- 
lowing the  lower  scale  of  fees  does  not 
apply  in  this  case.  The  amount  or 
yalne  of  the  mortgage  mentioned  in  the 
rule  does  not  mean  the  sum  adyanoed, 
nor  tho  amount  due,  but  the  yalne  of  the 
security  at  the  date  of  the  instrument. 
If  a  mortgage  deed  provides  that  the 
mortgagee  shall  be  at  liberty  to  insure 
and  to  add  any  money  so  expended  to 
the  debt,  that  is  equivalent  to  a  further 
charge,  and  must  be  considered  as  part  of 
the  "  amount  or  valae,"  so  here  the 
fines  and  premium,  amounting  to  over 
800Z.,  being  collaterally  secured  by  the 
mortgi^e  deed  formed  part  of  its  "amount 
or  value,"  and  when  those  are  added  to 
the  9002.  the  amount  or  value  of  the 
mortgage  becomes  above  1,0002.,  and  the 
higher  scale  of  charges  will  apply.  We 
admit  that  interest  is  not  to  be  counted 
in  the  value  of  the  mortgage.  They  re- 
ferred to — 

The  Earl  of  Stamford  v.  Dawton,  36 

Law  J.  Bep.  (n.s.)  Chanc.  749; 

s.  0.  Law  Bep.  4  Iq.  852 ; 


Qfimm  t.  JECmtmom,  28  Law  J.  Bepi 

(H.B.)  Chano.  828 ;  a.  a  27  Beav. 

198; 

Judd  V.  PUtmm,  30  Law  J.  Bep.  (h  j.) 

Chanc.  94;  s.  c.  29  Beav.  21. 

Mr.  Brittowe  and  Mr.   T.  A.  Roberta, 

for  the  respondent. — The  debt  in  dispute 

and  notiiing  more  is  what  is  meant  by 

(he  "  amount  or  value."     The  stamp  is 

only  paid  on  the  principal  sum;   fines, 

premiimi  and  interest  are  not  chargeable 

with  the  ad  valorem  duty.    They  cited — 

Gibb$  V.  Oibbs,  27  Law  J.  Bep.  (n.s.) 

Chano.  677 ; 
Beade  v.  Beniley,  27  Law  J.  Bep. 
(n.s.)  Chano.  254 ;  s.  o.  4  Eay  & 
J.  656; 
Floekton   v.  Peaie,    12  W.B.  464; 
8.  c.  4  N.B.  456 ; 
and 

In  re  Beeee'e  Estate,  85  Law  J.  Bep. 
(N.s.)  Chanc.  794 ;  s.  c  Law  Bep. 
2Eq.609. 
Mr,  Cotton  replied. 

Jahxs,  L.  J. — I  am  of  opinion  that  the 
Vice-Chanoellor  was  right,  though  I  am 
unable  to  concur  in  his  reason,  or  the 
taxing  master's  for  arriving  at  that  conclu- 
sion. Where  a  mortgagor  files  a  bill  for 
redemption  he  cannot  be  reduced  to  the 
lower  scale  of  fees,  because  the  whole 
debt  may  have  been  repaid  before  the 
hUl  was  filed,  and  when,  therefore,  ibe 
subject  of  the  suit  is  not  to  enforcer 
a  hen  or  charge,  but  to  obtain  a  re- 
conveyance of  the  property.  This 
mortgage  was  made  upon  an  advance  of 
9002.  It  has  been  properly  admitted  that 
the  interest  could  not  be  counted  towards 
the  amount  or  'value  of  the  mortgage. 
But  then  the  mortgage  is  to  secure  tiao 
fines  and  premium,  and  this  it  is  con- 
tended increases  the  amount  or  value. 
Now  are  these  really  any  thing  more  than 
a  mortgagee  has  always  a  right  to  have 
and  add  to  his  security  P  I  think  not ; 
they  are  all  collateral  mcidents  arising 
out  of  and  connected  with  the  originiu 
securify,  but,  in  my  opinion,  they  do  not 
make  any  difierence  as  to  the  amount 
or  value  in  the  sense  contended  for.  We 
must  consider  the  origin  of  these  rules, 
which  was  that,  although  there  may  be 
as  much  dishonesty  and  as  much  difS- 
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oiilt7  in  a  small  matter  as  in  a  large 
one,  jet  the  costs  in  litigation  onght  to 
be  lighter,  on  a  smaller  scale,  in  the 
former  case.  That  was  the  principle  on 
which  the  roles  were  drawn  up,  and  in 
mortgages,  more  particalarlj,  it  was 
thought  monstrous  to  have  the  same 
Inxorions  expense  in  a  smaU  matter,  as 
might  be  justified  in  a  larger  one,  so 
the  line  was  drawn  at  1,000;.  This  was 
a  mori^u^  for  9002.  only.  Upon  that 
ground,  1  think  that  it  does  come  with- 
in the  words  and  the  meaning  of  the 
rule,  and  the  appeal  must  therefore  be 
dismissed  with  costs. 


Solicitors — Messrs.  Wyatt,  Hosking  &  Hooker,  for 
appellants ;  Hr.  George  Bownman  Cooke,  for 
respondent. 


^  ^  THE        POWELL        DdlTBTIl 

1874  <        ^"^^^^  COAL  COMPANT  V. 

Feb  19  21     1     ^^^  "^^^  ^^*  EAiLWAT 
'  I.     ooMFAirr. 

Injunction — Performance  of  continuous 
Act — BaUways  GUmses  Gonsolidaiion  Act, 
1845  iStat.  8  Vict.  c.  20),  «.  92— Use  of 
BaUtoay — Working  of  Points  and  Signals. 

The  flainliffs,  a  coUiery  company,  having 
sidings  tohioh  connected  their  collieries  wiUt 
a  raUway,  gave  notice  to  the  raihvay  com- 
pany  of  their  desire  to  run  engines  and  car- 
riages  over  the  railway,  pursuant  to  (he  fro- 
visions  of  the  92nd  section  of  the  Railways 
Companies  Clauses  Act,  1845.  The  railway 
company  declined  to  give  effect  to  the  notice, 
and  obstructed  the  passage  of  the  plaintiffs' 
trains  over  their  line.  The  plaintiffs  fUed  a 
bill  to  restrain  the  railway  company  from 
intetfering  with  their  use  of  the  railway : — 
Held,  that  although  tJie  plaintiffs  were  en- 
UOed,  under  the  above  section,  to  the  use  of 
the  railway,  the  Court  could  not  compel  the 
railioay  company  to  employ  their  servants 
in  working  the  points  and  signals  on  the 
Une,  or  to  entrust  the  working  of  them  to 
the  plaintiffs'  servants;  and,  since  it  was 
impossiblefor  the  plaintiffs  to  exercise  their 


rights  without  the  use  of  the  points  and  sig- 
nals, their  bill  must  be  dismissed,  but  wi^ 
out  costs. 

This  was  an  appeal  on  behalf  of  the 
plaintiffs  firom  an  order  made  by  Hall, 
V.C.,  dismissing  their  bill  with  costs. 

The  plaintiffs,  a  limited  company,  inoor> 

? orated  in  1864  under  the  Companies  Act, 
862,  were  colliery  proprietors,  haying 
three  large  collieries  at  Aberaman  ana 
Abergwanr,  connected  by  two  sidings 
with  the  Treaman  station,  on  a  line  of 
railway  called  the  Aberdare  Bailway.  The 
Aberdare  Bailway  is  a  railway  running 
from  the  Taff  Yale  Bailway,  near  a  place 
called  Ynys  Meyrick  to  Aberdare.  It  was 
made  under  a  special  Act  of  Parlia- 
ment passed  in  1845,  and  inco^iorating 
(amongst  other  Acts),  the  Bail  ways 
Clauses  Consolidation  Act,  1845.  Under 
the  provisions  of  another  special  Act, 
passed  in  1848,  the  Aberdare  Bailway 
was  leased  to  the  defendania,  the  Tim 
Yale  Bailway  Company,  for  a  term  of  999 
years,  and  was  held  and  worked  by  them 
as  part  of  their  undertaking.  By  the  said 
leasing  Act  it  was  enacted  that  the  lease 
of  the  railway  should  entitle  the  lessees 
to  the  &ee  use  and  enjoyment  of  the 
leased  line  and  works,  and  of  such  of  the 
tolls  to  be  taken  on  the  said  railway  as 
should  be  demised  by  such  lease  and  that 
during  any  such  lease,  the  powers,  privi- 
leges  and  authorities  which,  at  the  time 
of  making  such  lease,  should  be  used, 
held,  exercised  and  enjoyed  by  the  Aber- 
dare Bailway  Company,  or  the  directors, 
4so.,  thereof  (excepting  such  as  should  be 
by  the  lease  expressly  reserved),  should 
in  Uke  manner,  and  to  the  same  extent  in 
all  respects,  apply  to,  and  be  held,  exer- 
cised, used  and  enjoyed  by  the  lessees, 
and  their  directors,  officers,  agents  and 
servants,  under  the  same  restrictions  and 
regulations  to  which  the  Aberdare  Bail- 
way  Company  would  be  liable  in  the  ex- 
ercise of  such  powers,  privileges  and 
authorities. 

At  a  place  called  the  Monntain  Ash 
station,  distant  between  two  and  three 
miles  fix)m,  and  on  the  Cardiff  side 
of  the  Treaman  station,  there  was  a 
junction  connecting  the  Aberdare  Bail- 
way  with  the  Gxoit  Western  Bailway. 
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The  defendants'  line  of  railway  coming 
from  Aberdare,  after  passing  Treoman 
and  Mountain  Ash  stations,  ran  on 
direct  to  Cardiff.  The  phuntiffs,  who 
were  in  the  habit  of  raising  from  their 
collieries  as  much  as  1,500  tons  of  coal 
per  daj,  had  formerly  been  accustomed 
to  send  a  large  quantity  of  their  coal  by 
the  defendants'  line  of  railway,  bat  in 
their  own  carriages  frt)m  Treaman  station 
to  Cardiff.  But  a  short  time  before  the 
notice  given  by  them  to  the  defendant 
company,  as  hereinafter  stated,  the  plain- 
tiffs made  arrangements  with  the  Rhym- 
ney  Bail  way  Company,  which  had  running 
powers  over  this  part  of  the  Great  West- 
em  line,  for  the  conveyance  of  their 
traffic  by  the  Rhymney  Company  from 
Mountain  Ash  Junction  to  Cardiff.  The 
Rhymney  Company  and  the  defendant 
company  were  competing  companies,  and, 
after  making  this  arrangement,  the  plain- 
tiffs had  reason  to  complain  of  the  delay 
of  the  defendants  in  forwarding  their 
waggons  from  Mountain  Ash.  Under 
these  oircnmstances,  on  the  6th  of  De- 
cember, 1871,  the  secretary  of  the  plaintiff 
company  wrote  to  the  secretary  of  the 
defendant  company,  informing  him  that 
the  plaintiff  company  were  desirous  of 
working  their  own  traffic,  on  the  terms  of 
the  Railways  Clauses  Consolidation  Act, 
1845,  from  Abergwaur  to  Mountain  Ash, 
and  on  the  12th  of  December  a  formal 
notice  to  the  same  effect  was  given  by 
the  plaintiff  company  to  the  defendant 
company.  The  notice  stated  that,  pur- 
snsint  to  the  provisions  of  the  Railways 
Clauses  Consolidation  Act,  1845,  and  par- 
ticularly of  the  92nd  section  of  that  Act, 
the  plaintiff  company  desired  forthwith  to 
use,  with  the  engine  and  carriages  there- 
inafter referred  to,  so  much  of  the  Aber- 
dare Railway  as  extended  from  Abergwaur 
to  Mountain  Ash,  for  the  purpose  of  work- 
ing their  coal  and  mineral  traffic  over  the 
same,  in  accordance  with  the  terms  of  the 
said  Act,  and  of  any  special  Act,  and  the 
byelaws  and  regulations  affecting  or  con- 
trolling the  same.  The  notice  then  went 
on  to  specify  the  name  of  tiie  engine  pro- 
posed to  be  used,  and  the  place  where  the 
same  might  be  inspected,  and  also  the 
waggons  of  the  plaintiffs  proposed  to  be 
vs^,  which  were  those  then  m  use  and 


running  over  the  Aberdare  Baflway.  And 
tiie  pluntiSs  requested  that  the  engine 
and  carriages  might  be  examined  and  cer- 
tified, and  arrangements  made  for  the  ex- 
ercise of  such  user  at  as  early  a  date  as 
possible.  The  plaintifis  subsequently  sub- 
stituted certain  engines  belonging  to  the 
Rhymney  Company,  which  had  been  al- 
ready approved  of  by  the  defendant  com- 
pany for  that  mentioned  in  their  first 
notice. 

On  the  3rd  of  January,  1872,  the  plain- 
ti&  forwarded  to  the  defendant  company 
for  approval,  a  list  of  the  times  at  whitm 
they  proposed  running  their  trains  over 
the  Abenlare  Railway,  between  the  Moun- 
tain Ash  Junotion  to  their  sidings  at 
Aberaman  and  Abergwaur.  From  the 
time  tables,  it  appeared  that  the  plaintifib 
proposed  to  run  five  trains  daily  each  way, 
and  that  the  run  from  Mountain  Ash  to 
Abergwaur  and  Aberaman  would  occupy 
nine  minutes,  and  that  in  the  other  di- 
rection thirteen  minutes  for  each  train. 
No  reply  having  been  received  to  these 
notices,  the  plainti&,  on  the  23rd  of 
Januaiy,  1872,  gave  a  fdrther  notice  to  the 
defendant  company  that  on  the  1st  of  Fel>. 
ruaiy,  1872,  they  would  beg;in  mnning^ 
trains,  in  accordance  with  their  previona 
notices. 

On  the  31st  of  January  the  secretary 
of  the  defendant  company  wroto  to  the 
plaintiffs,  stating  that  his  company  pro- 
tested against  the  plaintiff's  proposed  ar- 
rangement, for  gfiving  (in  effect)  the 
Rhynmey  Company  running  powers  over 
the  defendant  company's  railway,  to  and 
from  the  plaintifls'  collieries;  that  no 
notice  had  been  received  by  the  defendant 
company  pursuant  to  the  115th  section  of 
the  Railways  Clauses  Consolidation  Act^ 
1845,  of  the  engines  proposed  to  be  used, 
and  that  the  defendant  company  would 
not  allow  the  trains  to  run,  as  proposed 
by  the  plaintiffs.  Nevertheless,  on  the 
1st  of  February  the  plaintiffs  sent  their 
colliery  engineer  with  some  of  the  Rhym- 
ney Company's  men,  to  bring  one  of  the 
Rhymney  Company's  engines  with  a  train 
of  empty  waggons  from  the  Mountain  Ash 
station  to  the  plaintiffs'  sidings,  but  he 
found  the  defendant  company  s  gates  at 
Mountain  Ash  station,  leading  to  the 
Aberdare  Railway,  locked,  so  as  to  pre< 
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rent  his  bringing  the  train  on  to  that 
Une.  Tfaerenpon,  he  applied  to  the  tra£5o 
superintendent  of  the  defendant  company 
for  leave  to  proceed,  bat  the  latter  stated 
that  the  defendant  company's  men  should 
not  move  the  signals  for  the  plaintiffs' 
trains,  and  declined  to  allow  the  train  to 
proceed. 

The  plaintifis  then,  on  the  8th  of  Feb- 
maiy,  1872,  filed  their  bill  in  this  suit, 
praying  for  an  injunction  to  restrain  the 
defendants,  their  servants  and  agents, 
from  "  locking  the  said  gates  of  their  said 
railway,  or  permitting  the  some  to  be 
locked,  and  fiom  keeping  or  permitting 
the  same  to  be  kept  locked,  and  from 
making  or  permitting  any  other  obstmO' 
tion,  or  domg  or  permitting  any  other 
thing,  80  as  to  prevent  or  interfere  with 
the  said  proposed  use  by  the  plaintiffs  of 
the  said  nulway."  The  plaintifis  moved  for 
an  injunction  m  the  terms  of  this  prayer 
before  the  late  Yice-Chancellor  Wickeus, 
on  the  7th  of  March,  1872,  when  the  Yice- 
Chancellor,  although  he  expressed  it  to  be 
his  strongest  impression  that  the  plaintiffs 
were  only  asserting  a  right  which  the 
legislature  intended  to  give  them,  declined 
to  make  any  order  upon  the  motion,  on 
the  ground  that  he  could  not  bind  the  de. 
fendant  company  to  allow  to  the  plaintiffs' 
-workmen  the  control  of  their  signals,  still 
lees  could  he  hold  the  defendants  bound  to 
keep  tiieir  own  workmen  to  work  these 
signals,  and  that,  without  the  use  of  the 
gig^alfl,  the  plaintiffs  could  not  practically 
avail  themselves  of  the  running  powers 
which  they  claimed.  The  plaintiffs  then 
amended  their  bill,  by  adding  statements 
to  the  effect — that,  "  With  regard  to  any 
signals  put  up  by  the  defendants,  the  de- 
fendants' tolls  included  their  remunen^ 
tion  for  aU  charges  for  such  signals,  for 
the  use  of  the  points,  and  for  signalmen 
and  pointsmen,  and  all  other  expenses  in- 
cidental to  the  ordinary  working  and  use 
of  their  line  by  engines  and  carriages  not 
belonging  to  the  defendants.  That  the 
defendants  were  not  entitled  to  have  or 
use  any  signals  or  points  in  such  a  manner 
as  to  obstruct  the  use  by  the  plaintiffs  of 
the  said  railway,  as  proposed  by  them,  and 
were  bound  to  make  and  permit,  as  an  in- 
cident to  such  user  by  the  plaintiff,  a 
proper  use  of  the  defendants'  signals  and 

Nbw  Ssbus,  13. — Chamc. 


points.  That  there  was  no  practical  diffi- 
culty arising  from  signals,  points,  or  any 
other  causes,  in  giving  effect  to  the  said 
right  of  user  by  the  plaintiffs,  as  proposed 
by  them ;  and,  in  fact,  similar  rights  of 
user  were  daily  exercised  over  various 
other  railways  in  the  kingdom." 

The  prayer  of  the  bill  was  also  amended, 
by  insertion  of  the  words  italicised  below, 
so  as  to  pray  for  an  injunction  against  the 
defendants  &om  "  permitting  any  other 
thing,  or  frwn,  omitting  to  work  the  signalt , 
and  points,  so  as  to  prevent  the  proposed 
user  by  the  plaintiffs  of  the  said  railway." 

Hall,  Y.C.,  upon  the  hearing,  on  mo- 
tion for  a  decree,  although  he  considered 
that  the  plaintiffs  had  a  statutory  right 
to  the  user  of  the  defendants'  railway, 
dismissed  their  bill,  upon  the  ground 
before  taken  by  Wickens,  V.O.,  viz.,  that 
the  obligation,  although  statutory,  could 
not  be  enforced  agamst  the  defendant 
company,  since  it  involved  the  use  of  the 
signals  and  points. 

The  plaintiffs  appealed. 

Mr.  Qreen,  Mr.  A.  O.  Marten  and  Mr. 
0.  P.  Bidder  (of  the  Common  Law  Bar), 
for  the  appellants. — The  legislature,  by 
the  92nd  section  of  the  Bailw^s  Clauses 
Act,  1845  (8  Yict.  o.  20),  intended  to  give 
to  any  one  the  right  to  use  a  railway, 
subject  only  to  the  regulations  duly  made 
by  the  railway  company  (1). 

That  this  was  the  intention  of  the  Act 
was  clear  firom  the  76th  section,  which 
empowered  owners  or  occupiers  of  lands 
adjoining  to  the  railway  to  make  private 
branch  railways  communicating  with  the 
railway.  This  clause  would  be  futile  if 
the  company  could  refuse  to  allow  such 
owners  to  use  the  railway.  There  was, 
in  fftct,  no  obligation  on  a  railway  com- 

(1)  The  92nd  section  of  the  BailiniTS  Clauses 
Act  provides  that — "  Upon  payment  of  the  tolls, 
from  time  to  time  demandable,  all  companies  and 
persons  sbaU  be  entitled  to  nse  the  railway  vith 
engines  and  carriages  properly  constructed,  as  by 
this  and  the  speciid  Act  directed,  subject,  never- 
theless, to  the  provisions  and  restrictions  of  the 
said  Act  of  the  6th  year  of  Her  present  M^esty, 
intituled  'An  Act  for  the  better  regulation  of 
Bailways,  and  for  the  Conveyance  of  'fioops,'  and 
to  the  regulations  to  be  from  time  to  time  made 
by  the  company,  by  virtue  of  the  powers  in  that 
behalf  hereby  and  by  the  special  Act  oonfened 
upon  them." 
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pany  to  act  as  camera  at  all — they  mi^ht 
simply  constract  their  Uue,  and  then  give 
the  pablio  ronning  powers  over  it.  The 
92na  section  was,  in  fact,  in  operation  all 
over  the  conntry,  and  there  was  no  prac- 
tical difficnlty  in  carrying  out  its  pro- 
visions. The  pnblic  had  as  mach  right  to 
nse  the  line,  subject  to  the  provisions  of 
the  92nd  section,  as  the  railway  company 
had  themselves. 

[M£LLiSH,  L.J. — ^There  is  nothing  in 
the  Act  to  shew  that  other  parties  than 
the  company  were  intended  to  have  the 
nse  of  the  company's  servants  for  the  pur- 
pose of  working  the  signals  and  points.] 
The  following  cases  were  cited — 
BeUv.  The  Midland  BailwayCompam/, 

3  De  Gex  &  J.  673 ;  s.  o.  30  Law 

J.  Bep.  (N.8.)  C.P.  273 ;  s.  c.  10 

Com.  B.  Rep.  N.S.  287 ; 
Oxlade  v.  The  North  Eastern  Batlway 

Oomj>any,   1    Com.  B.  Rep.  N.S. 

454;  B.  c.  26  Law  J.  Rep.  (n.s.) 

C.P.  129; 
Greene  v.  The  Wett  Cheshire  BaUway 

Oorrvpany,  41  Law  J.  R^.  (n.s.) 

Chanc.  17 ;  s.  c.  Law  Rep.  18  Eq. 

44; 
The  Midland  Batlway  Oompany  y.  The 

Amhergate  Baihoay  Oompany,  10 

Hare,  359. 
Sections  115  and  116  of  the  Bail  ways 
Clauses  Act.  Section  2  of  the  Railway 
and  Canal  Traffic  Act,  1854  (Stat.  17  &  18 
Vict.  c.  31),  and  the  provisions  of  "  The 
Regulation  of  Railways  Act,  1878  "  (Stat. 
86  &  37  Vict.  0. 48),  were  also  referred  to. 
Mr.  Lindley  and  Mr.  CracJmaM,  for  the 
defendants,  were  heard  upon  the  question 
of  costs  only. 

James,  L.J. — I  am  of  opinion  that,  in 
this  case,  the  order  of  the  Vice- Chancellor 
must  be  affirmed.  True  it  is,  that  the 
plaintifis  have  a  right  to  use  the  railroad 
of  the  defendant  company,  but  it  would 
be  impossible  for  them  to  exercise  this 
right  without  a  continuous  user  of  the 
points  and  signals  required  for  working 
the  line.  It  is  impossible  to  say  that  the 
railway  com]>any  can  be  compelled  to 
trust  uie  points  and  signals  to  any  other 
persons  than  their  own  servants.  Nor 
can  it  be  compelled  to  keep  servants  to 
work  the  points  and  signals  for  the  use  of 


the  plainti£b.  It  is  not  the  habit  of  the 
Court  to  compel  a  man  to  do  a  continnons 
act,  requiring  the  continuous  employment 
of  servants.  It  will  restrain  a  singer 
from  acting  in  violation  of  a  contract  to 
sing  only  at  a  particular  theatre  by  sing- 
ing at  any  other  theatre,  but  it  cannot 
compel  bun  to  sing  at  the  particalar 
theatre,  in  performance  of  the  oonlavct. 
It  can  restrain  an  author  from  writing 
a  book  for  any  but  particular  publishers, 
but  it  cannot  compel  him  to  write  for 
those  publishers,  and  so  on.  My  expe- 
rience in  these  oases  agrees  with  that  of 
the  Yice-Chanoellor,  that  such  an  injunc- 
tion as  here  prayed  for  oonld  not  be 
granted.  It  seems  to  me,  however,  that 
the  pbdntiSs  have  come  here  to  enfbroe  a 
right  which  the  Railways  Clauses  Act  in- 
tended to  give  them,  and,  although  they 
have  &iled  in  their  object,  they  have  not 
failed  on  the  merits,  but  b^nse  this 
Court  is  not  able  to  compel  the  railway 
company  to  give  effect  to  the  rights.  Their 
bill  must  be  dismissed  without  costs. 
MbUiISE,  L.J.,  concurred. 

Solicitors— MesBrs.  Birchaffi  &  Co.,  for  aiipellants; 
Messrs.  Field,  Bosooe  &  Co.,  agents  for  Mr.  B. 
Matthews,  Cardiff  for  respondents. 
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Inre  thb  coustt  PALATm 

LOAN  ASD  DISCOUHT  COM- 
PANT. 

teasdalb's  CASB. 


Company — Surrender  of  Shares — Redis- 
tribution of  Capital — Issue  of  New  Shares 
with  different  Amount  paid  thereon — Alter' 
aOon  of  Articles — OontrilnUory. 

A  company  not  authorised  by  its  originei 
articles  of  association  to  accept  surrenders 
of  shares,  by  special  resolutions  aUered  their 
articles  so  as  to  authorise  the  eanceUaiion 
of  existing  shares,  and  the  issue  of  new 
shares  in  lieu  thereof  under  an  arrangement 
which  varied  the  liability  of  the  respedioe 
shareholders,  diminishing  the  liahiUty  of 
some  of  them  on  their  shares,  and  increasing 
thai  of  others,  but  which  in  the  uliimcUe 
resuit  materially  increased  the  amount  of 
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eapUal  raUeable  on  all  the  shares  collect- 
ively : — Held,  that  the  alteration  was  intra 
virea  and  effectual,  and  that  a  surrender  of 
the  old  shares  under  the  altered  articles 
was  valid. 

This  was  an  appeal  £rom  a  decision  of 
iheVice-Chanoellor  of  the  county  palatine 
of  Lancaster,  ordering  the  name  of  Heniy 
Teasdale  to  be  taken  off  the  list  of  contri' 
batories  to  the  above  named  County 
Palatine  Loan  and  Discount  Company 
Limited. 

The  company  in  1863  was  incorpo- 
rated as  a  Limited  company,  and  took 
over  the  assets  and  liabilities  of  a  former 
company  called  the  County  Palatine 
Loan  and  Investment  Company,  Limited, 
which  had  been  in  existence  for  five 
or  six  years  previously.  2,000  shares 
of  10{.  each,  which  were  existing  in  the 
former  company  at  the  time  when  the 
new  company  was  formed,  were  taken 
over  by  the  new  company  with  the  same 
amoont  credited  thereon  as  they  had  been 
credited  with  in  the  former  company.  The 
shares  thus  taken  over  by  the  new  com- 
pany were  901  fully  paid  up  102.  shares 
(called  the  X  shares),  and  1,099  shares 
of  102.  upon  which  12.  10«.  per  share  had 
then  been  paid  (called  the  A  shares). 
Shortly  after  the  formation  of  the  new 
company  a  call  of  \l.  per  share  was  made 
on  t^e  A  shares,  making  the  amount  paid 
tiiereon  21.  10s.  per  share.  In  the  month 
of  February,  1865,  the  directors  of  the 
company  recommended  to  the  share- 
holders that  all  the  X  and  A  shares  re- 
spectively should  be  cancelled,  and  that 
two  shares  of  102.  each,  with  52.  per  share 
paid  thereon,  should  be  given  in  lieu  of 
each  X  share,  and  one  share  of  102.  with 
52.  per  share  paid  thereon,  should  be  given 
in  heu  of  every  two  of  the  A  shares.  Ac- 
cordingly an  extraordinary  general  meet- 
ing of  4^e  shareholders  of  the  company 
was  held  on  the  28th  of  February,  1865, 
for  the  pnipose  of  carrying  out  this  re- 
oommendation.  At  such  meeting  the 
fallowing  resolutions  were  duly  passed. 
First.  That  the  present  shares  of  the  com- 

Cy  on  which  the  sum  of  102.  each  has 
a.  paid  be  cancelled,  and  that  two 
duures  of  102.  each,  with  52.  per  share  paid 
thereon,  shall  be  given  in  lieu  of  each 


share  on  which  the  sum  of  102.  has  been 
paid.  Second.  That  the  present  shares 
on  which  the  sum  of  22.  \0s.  each  has 
been  called,  shall  be  cancelled,  and  that 
one  share  of  102.  with  52.  paid  thereon, 
shall  be  given  in  lieu  of  two  of  the  before 
mentioned  shares  of  102.  on  which  22. 10s. 

Cr  share  has  been  called.  Third.  That 
,  >50  shares  or  the  nearest  number 
thereto  that  may  be  required  to  make  the 
before  mentioned  shares  into  4,000,  be 
issued  at  a  premium  of  not  leas  than 
12. 10«.  per  share,  to  such  persons  as  the 
directors  think  fit.  These  resolutions 
were  duly  confirmed  at  a  subsequent  ex- 
traordinary general  meeting  of  the  com- 
pany held  on  the  14th  of  March,  1865, 
and  the  first  and  second  of  the  said  re- 
solutions were  duly  registered  with  the 
registrar  of  joint  stock  companies. 

In  conformity  with  the  said  resolutions 
the  holders  of  the  said  901  fully  paid  up 
or  X  shares,  gave  up  their  scrip  for  sucn 
shares  to  the  company,  and  the  same  were 
cancelled  and  retained  by  the  company. 
In  exchange  for  such  shares  1,802  new 
shares  (called  the  B  shares),  with  52.  per 
share  paid  up  theieon,  were  issued  and 
allotted  to  the  holders  of  the  901 X  shares. 
The  holders  of  the  1,099  A  shares  also 
gave  up  their  scrip  for  such  shares  to  the 
company,  and  the  same  were  cancelled 
and  retained  by  the  company,  and  in 
exchange  for  the  same  549^  additional 
B  shares,  with  52.  per  share  paid  thcroon, 
were  issued  and  allotted  to  the  holders  of 
the  said  1,099  A  shares. 

The  result  of  these  dealings  with  the 
shares  was  as  follows.  Previonisly  thereto 
the  uncalled  capital  of  the  company  was 
72.  10s.  upon  each  of  the  1,099  A  shares, 
in  all  8,2422.  IQs.  Subsequently  thereto 
the  uncalled  capital  of  the  company  was 
52.  per  share,  9,0102.  altogether  on  the 
1,802  B  shares,  and  52.  per  share,  2,7472. 
10s.  altogether,  on  the  549^  B  shares, 
making  the  total  uncalled  capital  on  all 
the  shares,  11,7572. 10«. 

In  pursuance  of  the  third  of  the  above 
resolutions  449^  shares  (called  C  shares), 
were  issued  by  the  company  at  a  premium 
of  12.  10s. ;  upon  these  52.  per  share  was 
paid  up  before  October,  1872,  when  an 
additional  sum  of  12.  per  share  was  called 
up  upon  all  the  shares. 
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At  the  date  of  the  above  mentioned  re- 
Bolntions  Teasdale  was  the  holdo:  of  10 
A  shares  on  which  2).  10>.  per  share  was 
paid  up.  Pnrsnaat  to  the  resolutions, 
five  B  shares  were  aOotted  to  him  in  lien 
thereof.  In  Angnst,  1865,  he  sold  and 
transfarred  his  said  fire  B  shares  throngh 
the  manager  of  the  company  to  James 
Pickles,  and  thereupon  he  gave  np  to  the 
manager  his  scrip  for  the  10  A  shares 
held  by  him.  The  transfer  carrying  out 
the  sale  was  dnly  made  and  registered. 
From  that  date  he  received  no  notice  from 
the  company.  It  appeared  that  the  books 
of  the  company  had  been  kept  with  great 
irregularity,  and  that  Teasdale's  name 
and  the  names  of  other  shareholders  who 
had  surrendered  their  A  shares,  had  not 
been  removed  from  the  roister  of  share' 
holders  in  respect  of  those  shares.  Bat 
Pickles'  name  was  on  the  registrar  in  re- 
spect of  the  five  B  shares  allotted  to 
Teasdale  and  transferred  by  him  to 
Pickles,  and  Teasdale's  name  was  not 
after  the  transfer  ever  included  in  the  an- 
nual list  of  shareholders  sent  to  the  re- 
gistrar of  joint  stock  companies. 

The  company  was  ordered  to  be  wound 
op  in  October,  1872,  and  the  official 
liquidator  settled  upon  the  list  of  contri- 
butories  all  the  persons  who  were  holders 
of  A  shares  which  had  been  surren- 
dered in  pursuance  of  the  resolutions. 
Accordingly  he  placed  Teasdale's  name 
upon  the  ust  in  respect  of  10  A  shares. 
Teasdale  moved  to  have  his  name  removed 
from  the  list.  The  Vioe-Chancellor 
granted  his  application,  and  the  liquidator 
appealed  from  this  decision. 

Mr.  Miggins  and  Mr.  North,  in  support 
of  the  appeal. — The  attempted  alteration 
of  the  articles  by  the  resolutions  was  in- 
valid and  tUtra  viret.  The  effect  of  the 
alterations  was  to  prejudice  the  rights  of 
creditors.  This  the  shareholders  could 
not  do.  They  referred  to  and  distin- 
guished— 

In  re  The  Financial  Corporation, 
Feiling'e  and  Bimington's  Case,  36 
Law  J.  Bep.  (n.s.)  Chanc.  695; 
8.  o.  Law  Hep.  2  Chano.  714 

The  transaotion  being  originally  in- 
valid, could  not  be  oonfimed  by  lapse  of 
tiino^-> 

Addiion'$  (hue,  89  Law  J.  Bep.  (k.s.) 


Cbana  558;    s.  c.   Law    Bep.  5 
Chano.  294. 
Mr.  R,  M.  Jaekton  and  Mr.  JSoMnaon, 
for  Teasdale. — A    surrender    of   shares 
authorised  by  the  articles  was  valid — 
SneWt  date.  Law  Bep.  5  CSumo.  22 ; 
Thomas'  Gate,  41  Law  J.  B^.  (h.&) 
Chanc.  865 ;  a.  c.  Law  Bep.  13  Eq. 
437; 
CamjibeWi   Case,  42  Iaw  J.   Bep. 
(r.8.)  Chanc.  505 ;  s.  o.  Law  B^. 
15  Eq.  394 ;  s.  c.  on  app.  ante,  p.  1 ; 
s.  c.  Law  Bep.  9  Chanc.  1. 
The  articles  as  altered  by  the  speck! 
resolutions  authorised  the  soirender  snd 
cancellation  of  the  old  shares.    The  cre- 
ditors were  not  prejudiced,  for  ihe  resott 
of  the  whole  toansaotion  was  to  mito  a 
larger    sum    available    as    uncalled   up 
capital 

Ifr.  North,  in  rephr. — There  was  no 
proper  consideration  for  the  cancellation 
of  the  old  shares.  The  appellant's  con- 
tention that  he  was  to  be  released  because 
other  persons  had  given  a  benefit  to  tim 
company  could  not  be  sustained. 

LoBD  JusncB  Jaubs. — ^The  decision  of 
the  Vice-Chancellor  must  be  affirmed. 
The  liquidator  seeks  to  put  on  the  list  of 
oontribatories  a  gentleman  who  many 
years  ago  was  taken  off  the  register  1^ 
virtue  of  resolutions  dnly  passed  with  the 
intention  of  altering  the  articles  of  asso- 
ciation, and  duly  registered  as  required  by 
law.  As  the  articles  stood  after  these 
alterations  the  directors  had  power  to 
deal  with  two  sets  of  shares  in  diffement 
ways.  One  set  consisted  of  101.  shares 
fully  paid  up,  the  other  of  shares  on 
which  2Z.  10«.  only  had  been  paid.  The 
holders  of  the  first  set  were  minded  to 
have  half  the  number  of  shares,  with  52. 
paid  up  on  each,  the  holders  of  the  othor 
set  to  have  douUe  the  numbOT  of  shares, 
with  61.  paid  up  on  each.  If  these  reso- 
lutions were  pasised  honestly  and  bona  Ads 
and  not  wiili  a  view  to  enable  the  share- 
holders to  escape  from  liability  or  any 
other  improper  or  fraudulent  view,  ^ere 
was  nothing  in  them  ill^al  or  to  prevmt 
their  being  carried  into  effect.  There  is 
no  doubt  that  a  company  may  give  itself 
power  to  purchase  its  own  shares,  to  taka 
surrenders  of  shares,  tuid  to  oaneel  oorti* 
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ficates  of  sbares.  It  is  said  that  the 
second  reeolntion  diminishes  the  capital, 
and  in  some  sense  it  does,  hut  only  in  the 
sense  in  which  capital  is  diminished  when 
a  company  bnys  its  own  shares.  The 
amount  of  capital  raiseable  on  the  two 
sets  of  shares  taken  together  was  ma> 
teriaUr  increased  by  the  arrangement,  so 
that  we  creditors  of  the  company  ^pear 
to  have  been  benefited  by  it.  Under 
these  dronmstances,  unless  there  has  been 
some  violation  of  law  in  what  has  been 
done,  the  transaction  mnst  stand.  If  a 
fiiir  constroction  is  given  to  the  reeolu- 
tions,  not  as  intended  to  effect  a  com- 
pnlscny  conversion  of  the  shares  of  all  the 
shareholders,  but  as  giving  the  directors 
power  to  convert  the  shares  of  those 
shareholders  who  wished  it,  the  case 
comes  within  the  principle  of  OampbeU'i 
Ckuo  (u5*  «upra).  Teasdale  accepted 
shares  in  exchange  fbr  his  old  shares  ac- 
cording to  the  resolations.  He  sold  his 
new  nbares  some  years  ago,  and  in  my 
opinion  he  is  free.  The  transaction  was 
a  bona  fide  one  which  mnst  be  supported. 
LoBD  Justice  Mellish. — I  am  of  the 
same  opinion.  Bnell't  Case  {uhi  gupra) 
and  OampbeH's  Case  (vbi  supra),  are 
direct  authorities  that  a  surrender  of 
shares  authorised  by  the  articles  is  valid 
when  made  bona  fide  with  a  view  to  the 
benefit  of  the  company.  Then  was  a  sur- 
render authorised  by  the  articles  in  this 
oase  ?  The  articles  origrinally  contained 
no  provision  for  a  surrender  of  shares, 
and  the  question  depends  upon  the  effect 
of  the  resolutions.  If  the  resolations 
were  to  be  construed  literally  as  by  their 
own  force,  without  the  consent  of  the 
shareholders,  converting  the  old  shares 
into  the  new  shares,  then  I  think  the^ 
would  be  ulira  vires  and  void.  But  if 
they  be  construed  reasonably  according 
to  uie  principle  applicable  to  all  docu- 
ments, "  Utret  maguvaleat  qimm  pereat," 
thejr  must  I  think  be  construed  as  only 
giving  to  the  directors  power  to  aooept 
Borrenders  of  old  shares,  and  issue  new 
shares  in^eir  stead.  An  article  to  that 
effect  would  have  been  valid.  Teasdale 
acted  on  the  resolutions  and  gave  up  ihe 
certificates  of  his  old  shares,  had  new 
■hares  allotted  to  him  and  transferred 
those  new  shaies.    I  think  that  there- 


upon he  ceased  to  be  a  member  of  the 
company.  It  is  said  he  was  kept  on  the 
register  of  shareholders.  The  books  of 
the  company  are  in  such  confusion  that 
it  is  difficult  to  say  whether  that  is  so  or 
not.  But  if  so,  it  was  merely  through  a 
blunder.  The  company  did  not  intend 
to  hold  him  out  as  a  member,  and  he 
never  assented  to  being  held  out  as  such. 
He  cannot  be  prejudiced  by  the  careless 
way  in  which  the  register  was  kept. 


Solidtors— Hr.Wynne,  agent  for  Mr.  A.  8.  Mather, 
of  Liverpool,  for  Mr.  Teaadale ;  Messrs.  Sharpe, 
Parkers  &  Co,  agents  for  Mr.  J.  H.  E.  Gill, 
Lvverpool,  for  tJie  Uqnidator. 


Hall,  V.C. 

1874. 
June  5, 


lY 


re  THB   DBOITWICH  SALT 
OOHFAMT    (liIUTCD). 


Oompanies  Act,  1867,  «.  25 — Shares 
Lsued  toithotU  fiUng  of  Oontraet — Beciifi- 
eaMon  of  Register, 

A  new  company  was  formed  imder  the 
Companies  Acts,  1862  and  1867,  for  pur- 
ehasmg  the  assets,  and  carrying  on  the 
business  of  an  old  one.  The  members  of 
the  two  companies  were  the  same  persons'. 
The  transaction  was  to  he  effected,  and  the 
purchase  money  satisfied,  byfuUy  paid  up 
shares.  The  shares  were  issued  by  the 
new  to  t?ie  old  company;  but  ho  contract 
in  writing  was  filed,  as  required  by  the 
Companies  Act,  1867,  «.  25.  The  question, 
therefore,  was  whether,  under  that  section, 
the  shares  could  be  considered  as  fully 
paid  up?  A  motion  u>as  made  by  the 
new  company  to  rectify  its  register  by 
striking  out  the  names  of  aU  the  allottees 
in  order  to  file  the  contra^  and  th»%  re- 
place the  nomies ; — 

Held,  that  the  register  might  he  rectified 
accordingly. 

Motion. 

This  was  a  motion  by  the  Droitwich 
Salt  Company  (Limited)  (hereinafter 
called  the  new  company),  for  an  order  that 
the  reg;ister  of  shareholders  might  be  recti- 
fied by  strildng  oat  the  names  of  all  the 
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allottees  of  shares  allotted  in  payment  for 
the  property,  assets  and  goodwill  o£  the 
Droitmch  Patent  SaltC!ompanj(Limited) 
(hereinafter  called  the  old  company),  and 
that  the  directors  of  the  new  company 
might  be  at  liberty  when  the  contract  for 
the  sale  of  that  property,  assets  and 
goodwill,  had  been  duly  registered,  to 
allot  to  each  of  the  allottees  the  same 
nnmber  of  shares  for  which  such  allottee 
was  now  registered,  or  for  such  other 
order  as  might  be  proper.  The  &cts  of 
the  case  were  these — A  company  called 
tiie  Droitwich  Patent  Salt  Company,  was 
formed  in  1826  with  a  capital  of  125,0002. 
in  5,000  shares  of  252.  each,  the  fall 
amount  of  which  was  paid  up.  In  1863, 
that  company  had  a  nominal  capital  of 
250,000^.,  and  a  real  one  of  160,000J.  In 
1864,  it  was  registered  under  the  com- 
panies Act  of  1862,  as  the  Droitwich 
Patent  Salt  Company  (Limited),  with  a 
nominal  capital  of  250,0002.  in  10,000 
shares  of  252.  each,  and  all  taken  up.  In 
1866  the  company  purported  by  special 
resolutions  passed  at  extraordinary  meet- 
ings, to  reduce  its  capital  to  100,0002.  in 
10,000  fully  paid  up  shares  of  102.  each. 
In  1866  the  capitel  was  by  a  similar 
resolution  increased  to  125,0002.  by  the 
issue  of  2,500  now  shares  of  the  nominal 
value  of  102.  each.  The  registrar  of  joint- 
stock  companies  refused  to  register  that 
increase,  on  the  ground  that  the  company's 
former  reduction  of  its  capital  was  illegal. 
In  November,  1867,  the  Court  of  Exche- 
quer in  the  case  of  The  Droiiwich  Patent 
bait  Gonwany  {Limited)  v.  Curson,  37  Law 
J.  Bep.  (N.s.)  Ezch.  2 ;  s.  c.  Law  Bep.  3 
Exch.  35,  decided,  that  the  proviso  at  the 
end  of  the  196th  section  of  the  Companies 
Act,  1862,  had  not  the  effect  of  preserving 
to  a  company  in  existence  at  the  date  of 
the  Act,  and  afterwards  registered  under 
it  as  a  limited  company,  a  power  to  re- 
duce the  amount  of  its  capital  originally 
fixed  by  its  deed  of  settlement ;  but  that 
after  registration  under  the  Act  with 
limited  liability,  such  power  was  gone. 
Under  those  ciroumstances  the  directors 
of  the  old  company  determined  to  get  it 
wound  up  voluntuily,  and  to  form  the 
newonewithacapitalof  125,0002.,  of  which 
10,0002.  were  to  be  in  ordinary  102. 
shares,  and  25,0002.  in  preference  shares 


of  the  same  amount.  The  object  of  the 
directors  was  to  purchase  the  stock  in 
trade  aod  goodwill  of  the  old  company, 
and  to  carry  on  the  business.  The  pur- 
chase money  was  to  be  tiie  shares  of  ihe 
new  company,  which  were  to  be  allotted 
to  the  shareholders  of  the  old  one.  Dae 
notices  of  the  intended  arrangwnent  and 
of  proposed  meetings  to  carry  it  out  were 
sent  to  the  shareholders  in  we  old  com- 
pany, together  with  a  form  of  assent  for 
them  to  fill  np.  On  the  29th  oi  May, 
1868,  a  resolution  was  passed  at  a  |^eral 
meeting  of  that  company  confirming  the 
arrangement;  and  Mr.  G.  Woodyatt 
Hastings  and  Mr.  Oreen  were  appointed 
the  liquidators.  On  the  6th  of  July, 
1868,  the  new  company  was  registereA 
under  the  Companies  Acts  of  1^62  and 
1867,  with  a  capital  of  125,0002.  in 
10,000  shares  of  52.  each,  and  2,5002. 
prefer«ace  shares  of  102.  each.  On  the 
23rd  of  July,  1868,  the  liquidators  of  the 
old  company  offered  to  sel^  and  the  direc- 
tors of  the  new  one  to  purchase,  with  an 
exchange  of  shares,  the  assets  of  the  old 
company.  The  transaction  was  so  &t 
earned  out  that  all  the  shares  in  the  old 
company  were  exchanged  by  the  mem- 
bers of  it  for  shares  in  the  new  one ;  but 
no  contract  affecting  the  shares  in  .the 
new  one  was  registered  as  required  by 
the  25th  section  of  the  Companies  Act, 
1867.  The  liquidators  considered  tiiat 
notwithstanding  the  language  of  that 
section  the  issue  of  the  shares  was  equi- 
valent to  the  payment  in  cash  ;  and  that 
all  the  requirements  of  the  Act  had  been 
observed.  They  therefore  took  no  stops 
to  register  any  contract.  On  the  17th  of 
September,  1868,  the  usual  resolution  of 
the  final  winding  up  of  the  old  company 
was  duly  filed.  No  member  of  the  new 
company  (with  the  exception  of  Mr. 
George  Woodyatt  Hastings  and  Mr.  Clay, 
the  secretary)  knew  that  no  contract  had 
been  r^^istered  when  the  shares  were 
issued  by  it.  In  consequence  of  the 
doubts  which  existed  as  to  the  true  con- 
struction of  the  25th  section  of  the  Act 
of  1867,  the  new  company  on  the  20th 
April,  1874,  held  a  meeting  at  Wood's 
Hotel,  in  Funuval's  Inn,  and  passed  re- 
solutions authorising  their  directors  to 
apply  to  this  Court  at  the  exp«oae  of  the 
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oompanj  for  ihe  pnipose  of  removing  any 
doubt  aa  to  the  shares  issued  by  the  new 
company  to  the  members  of  the  old  one, 
being  folly  paid  np  shares.  The  com- 
pcmy  was  solvent.  The  present  motion 
was  therefore  made  for  the  above  men- 
tioned purpose. 

Mr.  Lmdley  and  Mr.  Fellows,  for  the 
company,  referred  to  the  Companies  Act, 
1867,  s.  25,  and 

Be  The  Metropolitan  Public  Oarrictge 
emd  BepoHtory  Oommany  {Limited), 
Oldcmd's  Oase,  41  Law  J.  Bep. 
(n.s.)  Chanc.  652 ;  s.  c.  Law  Bep. 
14Eq.387; 
and 

Be  The  New  Zealand  Kapanga  Oold 
Mimng    Gompany    {limited),    42 
Law  J,  B«p.  (n.s.)  Chanc.  781. 
Mr.  Qraham  Hastings  was    for  share- 
holders who  were  respondents. 

Hall,  Y.C,  made  an  order  that  the 
register  of  shareholders  should  be  rec- 
tified by  striking  out  the  names  of  the 
allottees  of  shores  allotted  in  payment  for 
the  property  assets  and  goodwill  of  the 
old  company,  except  the  names  of  Mr. 
Gteorge  Woodyatt  Hastings  and  Mr.  Clay. 


BolicitoTS— Hessrs.  Evans,  Foster  Sc  Butter,  for 
all  iMrtiefl. 


1 


JK8SBL,  M.B. 

1874.  >  TUBNEB  V,  BUCK. 

May  26, 

Admnistration  8uU — Trust  for  Sale  of 
Seal  Estate — Legacy  payable  out  of  Pro- 
eeedf — Interest  when  payable. 

A  testator  by  Jus  wUl  directed  that  cer- 
tain pecuniary  legacies  thereby  given  should 
be  paid  out  <^  the  proceeds  of  sale  of  his 
real  estate.  The  testator's  estate  became 
the  subject  of  an  administration  suit,  upon 
tJie  further  consideration  of  which  the  ques- 
tion arose  from  what  time  the  interest  on 
the  said  legacies  was  payable : — Held,  thai 
ike  interest  ran  from  a  year  after  the  tes- 
iator'e  deaHh. 


John  Besemeres,  late  of  Hove,  near 
Brighton,  deceased,  by  his  will  dated  the  1st 
day  of  March,  1866,  devised  certain  copy- 
hold hereditaments  to  trustees  upon  trust 
for  sale,  and  declared  that  they  should 
stand  possessed  of  the  proceeds  thereof^ 
and  of  all  moneys  which  should  come  to 
their  hands  in  respect  of  his  parcel  of 
freehold  land  at  Croydon,  which  at  the 
date  of  the  testator's  will  was  under  con- 
tract for  sale;  upon  trost  in  the  first 
place  to  pay  tiie  costs  and  expenses  of 
and  attending  the  carrying  the  said  sale 
or  sales  into  effect,  and  of  making  out  and 
perfecting  the  title  to  the  said  hereditft. 
ments,  and  should  stand  possessed  of  the 
residue  of  the  same  moneys,  upon  tmst 
thereout  to  pay  to  bis  daughter,  Jane 
Besemeres,  the  sum  of  1,0002.  cash  for 
her  sole  and  separate  use  and  benefit,  and 
to  his  son,  William  Besemeres,  1,000^, 
and  5001.  to  each  of  his  two  grandchildren 
therein  mentioned,  and  the  said  testator 
then  gave  certain  directions  respecting 
the  residue,  under  which  his  wife  became 
the  person  materially  interested. 

The  contract  for  sale  of  the  land  at 
Croydon  mentioned  in  the  said  will  was 
rescinded  daring  the  lifetime  of  the  testa- 
tor, and  such  land  was  subsequently  sold 
in  the  suit  hereinafter  mentioned,  and  it 
was  never  disputed  that  the  proceeds  of 
that  sale  were  subject  to  the  touts  afore> 
said. 

On  the  14th  of  May,  1867,  the  testator 
died  and  his  will  was  duly  proved,  and  a 
suit  was  instituted  for  administration  of 
his  estate,  and  a  common  decree  was  taken. 
Some  time  elapsed  before  the  estate  was 
realised,  and  the  legacies  therefore  re- 
mained unpaid. 

On  farther  consideration  the  qnestion 
was  raised  from  what  time  and  at  what 
rate  interest  on  the  legacies  should  be 
computed. 

Mr.  Waller  and  Mr.  OoU  appeared  for 
the  plaintiff,  the  trustee  of  the  will. 

Mr.  Bouthgate  and  Mr.  Oust,  for  ^the 
widow. 

Mr.  Oozens-Hardy,  for  one  of  the 
legatees,  contended  that  interest  shonld 
ran  from  the  testator's  death  and  that 
where,  as  in  the  case  of  these  legacies, 
there  was  a  tmst  for  sale  of  lands  in  a 
will,  with  a  direction  that  legacies  were 
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to  be  paid  oat  of  tbe  proceeds  of  that 
sale,  and  the  proceeds  were  not  reqaired 
for  the  payment  of  the  testator's  debts, 
interest  wonid  mn  from  the  date  of  the 
death — 

Pearson  v.  Pearton,  1  Sch.  &  Lef.  10 ; 

Spurway  v.  Glynn,  9  Ves.  jun.  483 ; 

8hvri  T.  We$thy,  16  Vee.  jun.  393. 

The  Masteb  or  the  Bolls. — Those  are 
all  cases  where  there  was  an  immediate 
charge  on  lands,  but  here  there  is  only  a 
trust  for  sale.  Interest  is  payable  as  a 
penalty  for  delay,  but  here  there  has  been 
no  delay. 

The  legatees  can  only  obum  interest 
from  the  period  at  which  a  sale  might 
reasonably  have  been  effected ;  a  reason- 
able time  most  be  allowed,  and  a  year  from 
the  testator's  death  is  such  a  reasonable 
time.  You  will  therefore  get  interest  at 
four  per  cent,  from  a  year  after  the 
testator's  death. 


Soliciton — Mr.  A.  Turner,  for  plaintiff;  Messn. 
Flux  &;  Lesdbitter,  for  legatee ;  Meesrs.  Nicholl 
&  Newman,  for  the  widow. 


IiOBDS  JusTioas.1 

1874.  >  OLLBBXNSHAW  «.  HASBOP. 

April  23.    J 

PraeHce — YacaUng  Enrolment— Beheat' 
ing  Petition. 

Sharp  praeHee  i»  no  ground  for  vaeating 
the  enrolment  of  em  order. 

A  petition  which  hat  been  diemisaedvpon 
the  merits  in  the  Court  below  toiU  not  be 
reheard  in  the  Appeal  Court  when  the  order 
dismissing  it  has  been  enrolled. 

This  was  a  motion  to  vacate  the  en> 
rolment  of  an  order  made  in  this  snit, 
by  Malins,  V.C,  on  the  13th  of  February, 
1874,  refusing  an  application  made  by 
the  plaintiff  upon  petition  to  add  to  the 
accounts  directed  by  the  decree  in  the 
suit. 

On  the  20th  of  February,  1874,  the 
order  was  passed  by  the  registrar,  and 
on  the  same  day  it  was  left  with  the  clerk 


of  entries  of  the  master  of  reports  and 
entries,  in  whose  division  ihe  cause  was, 
for  the  purpose  of  being  entered  ;  and  in 
the  intervid  between  that  day  and  the 
27th  of  February,  1874,  the  entry  of  the 
order  was  completed,  and  so  entered,  was 
delivered  by  hun  to  the  defendant's  soli- 
citors, who  delivered  the  docket  of  the 
enrolment  of  the  order,  to  the  clerk  of 
records  and  writs,  in  whose  division  the 
cause  was.  It  appears  that  such  deliveiy 
is  such  an  incipient  enrolment  of  the  order 
as  to  preclude  any  subsequent  caoeat 
being  entered.  [See  Daniel's  Ohano. 
Pract.  (5th  edit.)  p.  885.] 

The  order  and  docket  of  enrolment 
were  subsequently  signed  by  the  Lord 
Chancellor. 

There  was  evidence  that  the  plaintiff's 
solicitors  had  in  conversation  with  the 
clerk  to  the  defendant's  solicitors,  before 
the  enrolment  of  the  order,  informed  him 
that  the  plaintiff  would  appeal 

Mr.  Olasse  and  Mr.  T.  L.  Bird,  in  sup- 
port of  the  motion,  urged  that  too  great 
speed  had  been  used  in  getting  the  order 
enrolled,  but  even  if  the  enrolment  was 
correct  their  Lordships  might  allow  the 
petition  to  be  on  their  paper  for  rehearing. 
The  order  was  not  made  on  the  merits. 
They  cited— 

Biehardt  v.  Plaid,  1  Cr.  &  Ph.  79 ; 
8.  c.  10  Law  J.  Bep.  (h.s.)  Chanc 
875; 
The  Attornm-Oeneral  v.  Hie  Mcofor, 
*o.,  of  Tvigan,  5  De  Gex,  M.  &  G. 
52;  's.o.  Kay  268;  s.o.  23  Law  J. 
Bep.  (N.S.)  Chano.  429 ; 
Kemp  V.  Squire,  1  Ves.  sen.  205  ; 
Anon.,  1  Ves.  sen.  326 ; 
Staunton  v.  Oldham,  2  Atk.  382 ; 
Parker  v.  Dovming,  1  Myl.  &  K.  634 ; 
B.  c.  4  Law  J.  Bep.  (n.s.)  Chanc. 
198. 
Ifr.  Pearson  and  Mr.  Hamilton  Hum' 
phreys,  for  the  defendant,  Samuel  ELarrop, 
were  not  called  upon. 

LoBD  Justice  Jaues. — It  has  been  de- 
cided by  a  long  string  of  cases  that  sharp 
practice,  though  I  do  not  see  that  there 
really  was  an^hing  of  the  kind  here,  is 
no  ground  for  vacating  an  enrolment. 
This  was  an  application  by  petition  in  the 
Court  below  to  add  consideiably  to  the 
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accounts,  that  is,  to  widen  tbe  area  of  tbe 
litigation,  and  I  think  that  the  defend- 
ants solicitors  wore  quite  right  to  close 
the  door  as  soon  as  possible.  Then  as  to 
rehearing  notwithstanding  the  enrolment. 
There  are  cases,  no  doubt,  where  an  order 
maj  be  refased  one  day  for  want  of  evi- 
dence, and  granted  the  next  on  better 
evidence,  aa  in  the  case  of  injunctions  or 
applications  for  time  to  answer,  but  in 
this  case  all  the  grounds  of  the  applica- 
tion were  set  out  in  the  petition,  aU  the 
evidence  was  read,  and  the  Vice-Chan- 
cellor,  in  mj  opinion,  upon  the  whole 
merits,  dismissed  the  petition,  with  costs ; 
the  petition  was  in  fact  the  same  thing  as 
a  supplemental  bill.  The  motion  must 
be  refused  with  costs. 

LoBD  JusncB  Mellish  concurred. 


Soliciton — Measn.  Olark,  Woodcock  &  Bylands, 
aganU  for  Damton  Sg  Bottomley,  Ashton- 
nnder-Lyne,  for  plaintiff;  Mesars.  Johnson  & 
Weathenkll,  agents  for  Lycott  &  Co.,  Man- 
cbest«T,  for  defendant. 


[IN  THE  FULL  COUBT  OF  APPEAL.] 
Caisnb,  L.C.  \ 


MILES  V.  HABBIBOK. 


James,  L.J. 
Hellish,  L.J. 
1874. 
March  2. 

Oharitable  Legacy— MarshaUing  Auett. 

A  tettator  direetsd  hie  penonal  ettate, 
including  leaseholde  to  he  converted  into 
money,  and  the  residue  of  theproeeede,  after 
payment  of  hit  fimercU  and  testamentary 
expenses,  debts  and  legacies,  to  he  vtwested, 
and,  subject  to  a  life  interest  therein  given 
to  his  wife,  and  to  certain  annuities  and 
legacies  including  a  charitahle  legacy  of 
1001.,  hequeathed  all  the  residue  of  his 
personal  estate  in  equal  thirds  to  three 
ehariiable  institutions,  and  directed  that 
the  three  last-mentioned  legacies  should  he 
paid  out  of  such  part  of  his  personal  estate 
as  could  lauffidly  be  applied  to  the  payment 
thereof,  and  which  should  he  reserved  by 
his  trustees  for  that  purpose: — ^Held,  re> 
versing  the  decision  of  one  of  the  Ftee* 
Ohanceliors,  that  the  assets  must  he  max- 
ehaUed  m  favour  of  the   three  charities 

Kxw  Saanu,  43.— Cbamc. 


so  as  to  throw  the  debts,  funeral  and  testO' 
mentary  expenses,  iiiduding  costs  of  admi- 
nistration, suit  and  legacies,  except  the  1001. 
charitahle  legacy,  upon  the  impure  person^ 
ally,  hut  that  there  eoidd  he  no  marshalling 
as  against  the  1001.  charitable  legacy  which 
must  he  paid  in  the  proportion  which  the 
pure  personalty  bore  to  the  impure,  and 
fail  as  to  the  residue. 

The  Rev.  John  Miles,  of  Trinity  Par- 
sonage,  Paddington,  bj  his  will,  dated  in 
July,  1855,  directed  his  trustees  and 
ezeontors  to  sell,  call  in  and  convert  into 
money  bis  leasehold  messuage  in  the 
Abbey  Bead,  St.  John's  Wood,  and  all 
his  personal  estate  of  which  he  should  die 
possessed,  and  afler  payment  of  his  Mi- 
neral and  testamentary  expenses  and 
debts  and  the  legacies  thereinbefore  given, 
to  invest  the  residue  of  the  proceeds  of 
the  sale  and  conversion,  and  to  pay  the 
inoome  of  sach  investments  to  his  wife  so 
long  as  she  should  continue  his  widow, 
and  after  the  death  or  future  marriage  of 
his  wife  he  directed  certain  annuities  to 
be  purchased  out  of  the  proceeds  of  the 
converted  personal  estate,  and  gave 
various  legacies,  including  lOOZ.  to  the 
Westmorehud  Society  Schools,  and  be- 
queathed the  residue  as  follows — 

"  As  to  all  the  residue  and  remainder 
of  my  personal  estate  and  effects  what- 
soever and  wheresoever  which  I  may  be 
possessed  of  or  entitled  to  at  the  time  of 
my  decease,  I  g^ve  and  bequeath  the  same 
as  follows — namely,  one  equal  third  part 
or  share  thereof  to  St.  Maiy's  Hospital, 
Paddington,  one  other  equal  third  part 
or  share  thereof  to  the  Society  for  the 
Propagation  of  the  Gospel  in  Foreign 
Parts,  and  the  remaining  one  equal  third 
part  or  share  thereof  to  the  Society  for 
Promoting  Christian  Knowledge.  And  my 
will  is  and  I  expressly  direct  that  the 
three  last-mentioned  legacies  or  bequests 
shall  respectively  be  paid  and  satisfied 
out  of  such  part  of  my  personal  estate  as 
can  lawfully  be  applied  to  the  payment 
thereof,  and  which  shall  be  reserved  by 
my  trustees  or  trustee  for  the  time  being 
for  that  purpose,  and  that  such  legacies 
and  shares  of  residue  shall  respectively 
be  applied  to  the  purposes  of  the  said 
hospital  and  societies  respectively,  and 
4F 
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ihe  receipts  of  the  respective  treasurers  of 
the  said  hospital  and  societies  respectively 
shall  he  sufficient  discharges  for  the  same 
respectively." 

The  testator  died  in  March,  1866.  At 
hia  death  his  personal  estate  consisted  of 
ahout  14,000!.  pure  personalty,  and 
46,0001.  impure  personalty.  The  suit 
was  instituted  for  the  administration  of 
the  testator's  estate,  and  the  question 
which  now  arose  was  whether  the  an- 
nuities and  pecuniary  legacies  were  to  be 
provided  for  rateably  out  of  the  pure  and 
impure  personal^,  or  whether  the  assets 
were  to  be  marshalled  so  as  to  leave  the 
whole  of  the  pure  personalty  available 
for  distribution  among  the  three  charities. 
Wickens,  V.C,  held  that  the  annuities 
and  pecuniary  legacies  were  to  be  pro- 
vided for  and  satisfied  rateably  out  of  the 
pure  and  impure  personaliy,  and  the 
charitable  societies  appealed  from  the 
decision. 

Mr.  Lindley  and  Mr.  OraJiam  Mattings, 
for  the  ap^llants,  contended  that  no 
other  meaning  could  be  attached  to  the 
words  of  the  will  directing  that  such  part 
of  the  personal  estate  as  could  lawfully 
be  applied  to  the  payment  of  the  charitable 
leg^ies  should  be  reserved  for  that  pur- 
pose, than  that  the  assets  should  be 
marshalled  in  favour  of  those  legacies — 
Wigg  v.  NichoU,  Law  Rep.  14  Eq. 

92; 
WUU  y.  Bffume,  ante,  89 ;  s.  c.  Law 

Rep.  16  Eq,  487; 
Nickisson  v.  Oockill,  3  De  Gez,  J.  & 

S.  622 ;  8.  c.  32  Law  J.  Rep.  (n.b.) 

Ghanc.  753 ; 
Oathin  v.  Bogere,  Law  Rep.  2  Eq. 

284; 
Bobinson    v.  Oddart,  3  Mac.  &  G. 

735 ;  reversing  s.  c.  3  De  Oez  & 

8.  499;   s.  c.   18   Law    J.   Rep. 

(n.s.)  Chanc.  454. 
Mr.  Hardy  and  Mr.  Crosaley,  Mr.  Oreen 
and  Mr.  W.  W.  Cooper,  Mr.  Dickinson  and 
Mr.  Whateley,  for  the  various  respondents 
interested,  in  supporting  the  Vice-Chan- 
cellor's decision,  contended  that  the  di- 
rection to  pay  the  funeral  andtestamentaiy 
expenses,  debts  and  legacies  out  of  the 
common  fund  to  be  produced  by  the  sale 
and  conversion  of  the  leaseholds  and  pep- 
^0IUtlt^    was     inconsistent     with     any 


intention  that  the  assets  should  be  mar- 
shalled— 

Beaumont  v.  Oliveira,  38  Law  J.  R^. 
(N.s.)   Chanc.  "62   (L.JJ.);  ibid. 
239;  s.  c.  Law  Rep.  4  Chanc.  309. 
They  also  referred  to 

The  Attorney-Oeneral  v.  The  Earl  of 

Winehelsea,  3  Bro.  CO.  373 ; 
Tentpest  v.  Tempest,  7  De  Gtox,  M.  & 
Q.  470;  B.  c.  2  Kay  &  J.  635 ;  s.c. 
26  Law  J.  Rep.  (n.s.)  Chanc.  501 ; 
The  ]^hilanthropic  Society  v.  Kemp, 
4  Beav.  581 ;  s.  o.  11  Law  J.  Rep. 
(n.s.)  Chanc.  360. 
Mr.  Osborne  Morgan  and  Mr.  J.  T.  An- 
derson  appeared  for  the  executors. 

The  Lobd  Chancellos. — ^I  have  na- 
turally great  hesitation  in  arriving  at  a 
conclusion  in  this  case  which  will  differ 
from  the  opinion  entertained  by  the  late 
Vice-Chancellor  "Wickens,  for  whoso 
opinion  upon  all  points,  but  more  partioa- 
larly  upon  a  point  of  Uiis  kind,  I  should 
have  the  greatest  possible  respect.  At 
the  same  time  the  question  turns  npon 
the  construction  of  a  very  few  words  in  a 
will  which  may  always  give  rise  to  a 
difference  of  judicial  opinion.  Now  if  I 
take  the  gift  of  the  residue  and  the  words 
accompanying  that  gift  in  this  case  by 
themselves,  1  own  I  should  have  very 
little  doubt  as  to  their  meaning.  The 
testator  says,  "  as  to  all  the  lesidue  and 
remainder  of  my  personal  estate  and 
effects,  whatsoever  and  wheresoever,  which 
I  may  be  possessed  of  or  entitled  to  at 
the  time  of  my  decease  I  give  and  be- 
queath the  same  as  follows,  namely,  one 
equal  third  part  or  share  thereof  to  St. 
Mary's  Hospital,  Paddington,  one  other 
equu  third  port  or  share  thereof  to  the 
Society  for  the  Propagation  of  the  Gospel 
in  Foreign  Parts,  and  the  remaining  one 
equal  tmrd  part  or  share  thereof  to  the 
Society  for  Promoting  Christian  Know- 
ledge." Stopping  there  I  entirely  accede 
to  we  observations  made  by  Mr.  Dickin- 
son, Mr.  Green  and  Mr.  Hardy  that  we 
have  here  that  which  is  merely  a  p&  of 
residue  as  such.  The  words  wUch  I 
have  read  do  not  go  beyond  the  gift  of 
the  residue,  and  if  they  stood  alone  the 
natural  inference  would  be  that  that 
residue  was   to    be  ascertained  in    the 
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ordinary  waj.  Bat  the  gift  is  accom- 
panied b^  explanatory  and  directory 
words  which  appear  to  me  not  to  apply 
to  a  leeidne  already  ascertained,  but  to 
apply  to  the  whole  of  the  personal  estate 
of  the  testator,  and  in  fact  to  direct  the 
mode  and  to  order  the  manner  and  form 
in  which  the  residue  is  to  be  ascertained, 
for  the  testator  continues,  "  And  my  will 
is  and  I  expressly  direct  that  the  three 
last-mentioned  legacies  or  bequests  shall 
respectively  be  paid  and  satisfied  out  of 
sucn  part  of  my  personal  estate  as  can 
lawfuUy  be  applied  to  the  payment 
thereof,  and  which  shall  be  reserved  by 
my  trustees  or  trustee  for  the  time  being 
Cor  that  purpose." 

Now  I  take  the  word  "  which  "  occur- 
ring in  the  last  clause  to  relate  to  and  to 
stand  for  the  words  "  the  part  of  my  per- 
sonal estate  which  can  lawfully  be  ap- 
plied to  the  payment  of  charitable  be- 
qneste,"  and  the  clause  to  amount  to 
this — "  I  direct  that  the  part  of  my  per- 
sonal estate  which  can  lawfully  be  applied 
to  the  payment  of  charitable  bequests 
shall  be  reserved  by  my  trustees  or  trus- 
tee for  the  time  being  for  the  purpose  of 
paying  and  satisfying  the  three  legacies 
or  bequests  in  question."  I  repeat  that 
if  I  were  to  look  at  that  alone  I  should 
not  hesitate  to  say  that  that  was  a  plain 
and  sufficiently  intelligible  direction  to 
the  trustees  that  they  were  to  keep  in 
hand,  or  at  all  events  by  accounting  to 
arrive  at  the  same  result  as  if  they  had 
kept  in  hand  what  is  termed  the  pure  per- 
sonalty of  the  testator,  to  bring  that  pure 
personalty  to  bear  as  far  as  it  conld  pro- 
perly be  done  upon  the  payment,  and  in 
order  to  effect  the  payment  which  is 
directed  to  be  made  in  the  gift  of  the 
residae.  In  other  words  it  would  be 
equivalent,  to  use  technical  terms,  to  a 
direction  tiiat  the  personal  estate  should, 
as  the  Court  of  Chancery  calls  it,  be  mar- 
shalled so  as  to  give  to  the  charitable 
legatees  under  the  residue,  the  fullest 
benefit  that  could  be  given  to  them  with 
reference  to  the  pore  personal  estate. 

Well,  now,  is  there  anything  in  any 
other  part  of  the  will  which  is  antago- 
nistic to  this,  and  which  will  be  set  asflle 
and  violently  overridden  by  this  con- 
straotion  ?      In    my    opinion    there    is 


nothing  which  is  at  all  inconsistent  with 
this  construction  in  the  other  parts  of  the 
will.     The  only  part  referred  to,  at  least 
the  main  part  referred  to,  was  the  intro- 
ductory clause   by   which  the  testator, 
after   giving   his  leaseholds  and  ready 
money,   and    other    personalty,    direoto 
that   the   trustees    shall,   "out  of   the 
moneys  to  arise  &om  the  sale  of  the  said 
leasehold  estate,  hereinbefore  bequeathed 
in  trust  for  sale,  and  from  the  calling  in, 
sale  and  conversion  into  money  of  such 
parts  of  the  said  personal  estate  herein- 
before bequeathed  as  shall  not  consist  of 
money,  and  by  and  out  of  the  ready  money, 
of  which  I  shall  be  possessed  at  my  death, 
pay  my  fiineral  and  testamentary  ex- 
penses  and  debts,  and  the  legacies  here- 
inbefore bequeathed  by  this  my  will,  or 
any  codicil  hereto,  and  shall  invest  the 
residue."    That  appears  to  mo  to  be  a 
chargbg  of  the  whole  aggregate  fnnd  in 
the  hands  of  the  trustees  with  all  his  debts 
and  legacies  and  administrative  expenses. 
That    is   quite    con-sistent   with  an  in- 
tention on  the  part  of  the  testator,  on  the 
one  hand  to  secure  to  those  entitled  to 
those  paymente  the  benefit  of  the  whole 
of  his  personal  estate,  and  on  the  other 
hand  to  say  that  for  the  purpose  of  work- 
ing out  ms  charitable  intention  to  his 
charitable  legatees  the  result,  as  a  matter 
of  money,  should  be  dealt  with  as  if  those 
who  had  the  two  securities  for  their  jpay- 
ment  took  their  payment  out  of  the  fund 
which  could  not  be  reached  by  the  chari- 
table legatees,  having  the  residue.    But 
it  appears  to  me  that  there  is  no  incon- 
sistency in  the  case.    It  might  be  tested 
in  this  way :  The  testator,  who  said,  "  I 
give  to  my  trustees  all  my  leaseholds  and 
mortgages  and  ready  money  to  pay  my 
debts  and  funeral  expenses  and  legacies," 
and  then  gave  pecuniary  legacies,   and 
then  said  as  to  his  residue  expressly,  "  I 
give  my  residue  to  three  charities,  but  I 
direct  tiiat  my  assete  shall  be  marshalled 
so  as  to  throw  them  as  far  as  possible  on 
the  pure  personalty,"  the  testator,  I  sav, 
who  used  those  words,  would  have  said 
nothing  whatever  inconsistent ;  the  whole 
would  have  been  harmonious,  and  the 
Court  would  know  how  to  work  out  the 
provisions  of  the  will. 
Then  it  is  said  that  if  that  oonstraotiott 
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is  put  upon  the  gift  of  the  residue  it  will 
be  incoBsiBtent  'with  the  gift  bj  the  tes* 
tator  of  the  100  J.  pecnniary  legacy  to  a 
choritj,  namely  the  Westmoreland  Society 
Schools  in  the  county  of  Surrey.  I  think 
that  that  argument  has  been  sufficiently 
answered  by  what  has  passed.  If,  as  I 
assume,  the  gift  of  the  residue  amounts 
to  a  direction  that  the  personal  estate 
shall  be  marshalled,  a  direction  of  that 
kind  cannot  operate  to  defeat  t»  toio  the 
pecuniary  legacy  to  the  charity  of  lOOJ. 
That  legacy  will  stand  upon  the  footing 
upon  which  it  would  have  stood  if  nothing 
had  been  said  as  to  the  residue  at  all,  and 
so  far  as  this  pecuniary  legacy  would  fidl 
on  the  pure  personalty  it  must  be  paid  ; 
and  inasmuch  as  the  essence  of  marshal- 
ling is  that  it  puts  those  onl^  to  marshal 
who  have  got  two  funds,  this  charitable 
legatee  having  only  one  fund,  will  not  be 
driven  to  marshal,  and  the  direction  to 
marshal  will  not  be  operative  as  against 
that  legacy ;  it  will  be  paid  out  of  the  pure 
personalty  according  to  the  proportion 
which  the  pure  personalty  bears  to  the 
impure.  It  appears  to  me  therefore  that 
the  decree  of  the  Vice-Chancellor  in  this 
respect  must  be  altered,  and  that  a  direc- 
tion must  be  inserted,  the  frame  of  which 
will  require  some  care,  that  the  personal 
estate  of  the  testator  is  to  be  marshalled 
in  the  usual  way,  so  that  as  &r  as  can  be 
done  the  three  charities  taking  the  residue 
are  to  be  paid.  Of  course  there  is  an 
intestacy  as  to  anything  beyond  that. 

LOBD  JiTSTiCB  Jawes. — ^I  am  entirely  of 
the  same  opinion  for  the  same  reasons ; 
and  I  so  entirely  agree  with  the  con- 
stmction  the  Lord  Chancellor  has  put  on 
the  will  that  I  do  not  think  it  necessary 
to  add  anything. 

LOKD  JnsTiCB  Mbiush. — I  am  also  en. 
ttrely  of  the  same  opinion.  I  think  the 
case  is  really  governed  in  a  great  measure 
by  the  judgment  of  Lord  Selbome,  in  the 
case  of  Willi  v.  Bourne  (vbi  swpra),  be- 
cause  the  will  in  that  case  was  substan> 
tially  the  same  as  this  will  would  have 
been  if  the  direction  to  reserve  had  not 
been  there,  and  if  the  direction  to  the 
trustees  had  stopped  here ;  "  and  my  will 
is  and  I  expressly  direct  that  the  last- 
mentioned  legacies  and  bequests  shall 
respectively  be  paid  and  satisfied  out  of 


such  part  of  my  pei^onal  estate  as  can  be 
lawfullv  applied  to  the  payment  thereof" 
Then  tne  words  which  foUow  seem  to  me 
only  to  make  the  matter  still  stronger 
and  clearer  than  it  otherwise  would  have 
been. 

Mr,  Lmdley  asked  that  the  costs  of  the 
suit  including  the  costs  of  the  i^>peal 
might  be  paid  out  of  the  impure  per- 
sonalty as  being  testamentaiy  expenses — 
Morreli  v.  Fisher,  4  De  Gex  &  8. 
422. 

Thboc  Lordships  directed  that  the 
costs  of  the  suit  in  the  Court  below  and 
the  executors'  costs  of  the  appeal  should 
be  paid  out  of  the  impure  personalty. 
The  other  parties  would  pay  their  own 
costs  of  the  appeal. 


Solicitors — ^Messrs.  Batty  &  'Whitehouse,  for 
plaintifb ;  Hr.  T.  Johnston,  agent  for  Messrs. 
Hairison  &  Son,  Eendsl,  Messrs.  W.  Tatham  & 
Son,  Messrs.  Scott  &  Son  and  Messrs.  Nicholl  tc 
Kewmao,  for  the  Tarioas  defendants. 


LoBDs  Justices. 

1874. 

June  2. 


'In re  the  coontt  pautinb 

M)AN  AND  DISCOUNT  COM- 
PANY (limited), 
cabtmell's  case. 


Company — Winding  ttp — Contributory 
— Purchase  of  Shares  by  Oonvpcmy — Powers 
of  Directors — Delegation — Implied  AuthO' 
rity  of  Manager  or  Agent. 

Tlie  articles  of  association  of  a  loan  and 
discount  company  gave  the  directors  power 
to  purchase,  with  the  company's  moneys, 
tJie  shares  of  any  shareholder,  and  also  gave 
them  power  to  appoint  a  general  manager 
to  perform  such  duties  as  they  might  deter- 
mine : — Held,  thai  the  power  to  purchase 
shares,  which  was  expressly  given  to  the 
directors  themselves,  could  not  be  delegated 
by  them  to  the  manager. 

Held  also,  that  the  manager  eould  not, 
by  implication,  bind  the  company  by  a  eon- 
tract  to  purchase  shares,  such  an  act  not 
being  ieithin  the  ordinary  scope  of  the 
authority  of  the  manager  of  such  a  com- 
pany. 

In  1871  the  manager  told  one  of  the 
shareholders  that  the  company  would  pur- 
chase hie  shares.  The  shareholder  thereupon 
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exeeuted  a  transfer  to  two  trustees  for  the 
compcmy.  They,  however,  knew  nothing  of 
the  transfer,  and  had  not  authorised  the 
making  of  it.  It  teas  registered  in  the  books 
of  the  eompany,  and  thenceforth  the  iranS' 
feror  was  not  treated  as  a  shareholder,  hut 
received  interest  on  the  purchase  money, 
which  he  left  on  deposit  with  the  company. 
In  1873  the  company  was  ordered  to  be 
■wound  vp : — ^Held,  that  the  transferror  had 
not  ceased  to  be  a  shareholder,  <md  that  he 
was  Kable  as  a  contributory. 

This  was  an  wpeal  from  a  decision  of 
Mr.  little,  the  Vice-Chancellor  of  the 
Lancaster  Chancery  Court. 

The  company  was  incorporated  by  re- 
gistration nndcr  the  Companies  Act,  1862, 
on  the  1st  of  Jane,  1863.  The  memo- 
randum of  association  stated  that  the 
objects  for  which  die  company  was  es- 
tablished were,  inter  alia,  the  carrying  on 
the  business  nsaally  transacted  by  loan 
and  discount  companies,  with  power  to 
purchase  the  business  or  co-operation  of 
any  other  loan  or  discount  company. 
The  ci^ital  of  the  company  was  lOO.OOOi., 
divided  into  10,000  shares  of  102.  each. 

The  articles  of  association  contained 
the  following  clauses — 

"  18.  No  share  shall  be  transferred,  ex- 
cept in  accordance  with  the  regulations 
lMn«in  contained. 

"  19.  Any  holder  of  a  share  who  pro- 
poses to  transfer  the  same,  shall  serve 
notice  of  such  proposal  on  the  company. 
The  notice  shall  be  in  writing,  under  the 
hand  of  the  proposer.  It  shall  specify  the 
share  or  shares  to  be  transferred,  and  the 
name  or  names  of  the  proposed  transferree 
or  transferrees,  and  shall  be  left  or  sent 
by  post  to  the  r^^tered  office  of  the  com- 
pany. 

"  20.  The  directors  shall,  within  seven 
days  from  the  service  of  the  notice,  declare 
their  assent  to,  or  dissent  from,  the  pro- 
posed transfer  in  writing,  addressed  to 
the  proposer,  and  sent  by  post,  or  left  at 
his  registered  place  of  abode.  If  they  do 
not  declare  their  dissent  within  such 
period  of  seven  days,  they  shall  be  deemed 
to  have  assented  to  the  transfer,  and  shall 
cause  the  same  to  be  registered  accord- 
ingly. If  the  directors  dissent  firom  the 
proposed  touisfer,  tiiey  shall  purchase  the 


share  at  the  market  price,  and  shall  pay 
the  purchase  money  for  the  same  out  of 
the  assets  <of  the  company." 

There  was  no  provision  as  to  the  form 
in  which  a  transfer  must  be  made. 

The  articles  contained  also  the  following 
clauses — 

"  95.  The  directors  shall  cause  minutes 
to  be  made,  in  books  provided  for  the 
purpose — 

"  Of  all  appointmraits  of  officers  made 
by  the  directors. 

"  Of  all  orders  made  by  the  directors 
and  oommitteee  of  directors. 

"  Of  aU  resolutions  and  proceedings  of 
meetings  of  the  company,  and  of  the  di- 
rectors and  committees  of  directors. 

"  97.  The  directors  may  invest  any 
stock  or  shares  which,  by  the  regulations 
of  the  Bank  of  England,  or  of  any  other 
bank  or  company,  are  not  permitted 
to  be  registered  in  the  name  of  the  com- 
pany, in  the  names  of  any  members  of 
their  body,  not  being  less  than  three, 
as  trustees  for  the  company,  and  shall, 
from  time  to  time,  fill  up  any  vacancies 
occasioned  in  such  trustees. 

"  98.  The  trustees  maybe  r^;istered  as 
the  holders  of  such  of  the  snares  pur- 
chased, subscribed  or  forfeited,  for  the 
benefit  of  the  company,  as  the  directors 
think  fit. 

"  99.  No  vote  shall  be  given  by  any 
trustee  in  respect  of  any  shares  hdd  by 
him  in  that  character,  except  in  aooord- 
ance  with  the  previous  direction  of  a 
general  meeting. 

"  100.  The  trustees  shall,  from  time  to 
time,  execute  such  declarations  of  trust 
(if  any)  of  the  moneys,  stocks,  funds  and 
shares  held  by  them,  as  the  dilators  may 
require. 

"  104.  The  directors  may  purchase  any 
share  from  any  shareholder,  on  behalf  of 
the  company,  out  of  its  funds,  or  may 
release  any  shareholder  from  his  shares, 
on  such  terms  aa  the  directors  think  fit. 

"  109.  The  directors  may  appoint  a 
general  manager,  at  such  salary  and  with 
an  obUgation  to  perform  such  duties  as 
they  may  determine." 

On  the  19th  of  June,  1863,  the  directors 
passed  a  resolution,  appointing  Mr.  Os- 
wald Hopwood  tho  general  manager  of 
the  company,  but  the  resolution  did  not 
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define,  in  any  way,  ihe  duties  which  he 
was  to  discharge.  He,  in  fact,  assumed 
the  general  sapeiintendence  of  the  com- 
pany's business.  At  a  meeting  of  the 
directors,  held  on  the  26th  of  July,  1866, 
it  was  resolred  that  Messrs.  Williun  Davis 
and  John  Ellis  be  appointed  trustees 
for  the  purchase  and  sale  of  shares  in  the 
company,  on  the  company's  account,  and 
that  the  premium  paid  on  any  share  should 
not  be  more  than  30s.  ThLyia  and  Ellis 
were  directors  of  the  company  fix>m  1864 
till  October,  1872,  and  tney  were  both 

5 resent  at  the  meeting  of  the  26th  of 
uly,  1866. 

Mr.  William  Gartmell  was  the  holder 
of  seveniy-seven  shares  in  the  company. 
In  June,  1871,  he  sold  twenty  of  them  to 
a  Mr.  Chaplin,  at  the  price  of  61.  10s.  per 
share.  Immediately  alter  this  he  went  to 
the  company's  office,  and  saw  Mr.  Hop- 
wood,  and  told  him  that  he  wished  to  sell 
the  remainder  of  his  shares.  Hopwood 
said  that  the  company  would  buy  them. 
On  the  80th  of  June  Gartmell  called  again 
at  the  company's  office,  and  Hopwood 
then  told  him  that  the  company  had 
agreed  to  purchase  the  fifty-seven  shares, 
at  the  rate  of  6{.  10«.  per  share,  and  re- 
quested him  to  execute  a  form  of  transfer, 
which  he  tendered  to  him.  Cartmell 
accordingly  executed  it.  The  transfer  was 
in  the  ordinary  form  of  a  deed,  by  which 
Cartmell  assigned  the  shares  to  Davis 
and  Ellis,  and  Davis  and  Ellis  agreed  to 
accept  the  shares,  upon  the  terms  and 
conmtions  on  which  Cartmell  held  them. 
The  transfer  was  never  executed  by  either 
Davis  or  Ellis.  After  Cartmell  had  exe- 
cuted it  he  handed  it  back  to  Hopwood, 
with  the  certificates  of  the  shares.  The 
certificates  were  endorsed  with  notice  of 
the  transfer,  and  they,  as  well  as  the 
transfer,  remained  in  the  company's  pos- 
session until  the  commencement  of  the 
winding  up,  and  the  dividends  which 
accrued  upon  the  shares  after  the  trans- 
fer were  carried  to  the  company's  credit. 
The  purchase  money  was  not  actually 
paid  to  Mr.  Cartmell,  but  the  amount  of 
it  was  placed  to  the  credit  of  a  deposit 
account  which  he  had  previously  opened 
with  the  company,  and  interest  upon  the 
amount  was  regidarly  paid  to  him  by  the 
company. 


By  the  evidence  it  appeued,  that  during 
the  period  of  ihe  existence  of  the  oompany 
189  shares  were  purchased  &om  share> 
holders,  and  paid  for  out  of  the  funds  of 
the  company.  Four  purchases  of  this 
kind  took  place  in  1866,  and  three  in 
1867,  the  last  being  in  September,  1867. 
The  only  other  purchase  was  that  from 
Mr.  Cartmell  in  1871.  On  each  of  these 
occasions  a  transfer  was  executed,  similar 
to  that  which  was  executed  in  Mr.  Cart- 
mell's  case,  but  none  of  the  transfers  were 
executed  by  either  Davis  or  Ellis.  The 
necessary  alterations  wwe  in  each  case 
made  in  the  company's  r^pster.  Daring 
the  same  period  104  of  the  shares  thus  pur- 
chased by  the  company  were  sold  to  six 
difieront  purchasers.  On  each  occasion 
the  purchaser  executed  a  transfer,  by 
which  Davis  and  Ellis  purported  to  trans- 
fer to  him  the  shares  which  he  had  agreed 
to  buy,  but  neither  Davis  nor  Elhs  exe- 
cuted any  of  these  transfers.  The  altera* 
tions  were  in  each  case  made  in  the  com- 
pany's register  on  the  assumption  that 
the  transfer  was  complete.  Mr.  Hopwood 
made  an  affidavit,  in  which  he  deposed 
that  he  was  the  manager  of  t^e  oompany, 
from  its  registration  until  the  latter  end 
of  1872,  and  ho  said — "  During  the  time 
I  acted  as  manager  the  whole  affiurs  of 
the  company,  except  the  granting  of  loans, 
were  left  entirely  with  me,  including  the 
transfer  of  all  shares  by  any  shareholder 
to  the  company,  and  no  shares  were  trans- 
ferred without  my  instructions.  At  the 
meeting  of  the  26th  of  July,  186C,  I  was 
generaUy  authorised  to  purchase  shares 
offered  for  sale  by  any  shareholder,  not- 
withstanding such  shares  were  to  be  pur- 
chased in  the  names  of  William  I^vis 
and  John  EUis,  as  trustees,  as  I  tliought 
fit,  provided  I  did  not  exceed  the  premium 
mentioned  in  the  said  resolution."  In  a 
joint  affidavit  made  by  Davis  and  Ellis, 
they  said — "  Since  the  commencement  of 
the  winding  up  we  have  discovered  that 
certain  shares  in  the  oompany  were,  at 
various  times,  transferred  into  the  joint 
names  of  us,  and  that  these  transfers,  and 
also  certain  instruments  purporting  to  be 
transfers  of  certain  of  the  said  shares 
from  us  to  other  persons,  have  been  en- 
tered in  some  of  the  books  of  the  company ; 
but  we  say  that  all  these  transfers  were 
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made  without  our  knowledge  or  consent, 
and  without  the  knowledge  or  consent  of 
the  directors  of  the  company,  and  were 
always  carefdily  ooncealed  by  Hopwood 
from  ns  and  the  other  directors  of  the 
company,  both  at  the  time  sach  transfers 
were  made  and  afterwards.  .  .  It  is  alto> 
getiiBT  ontrae  that,  as  stated  by  Hopwood 
in  his  af&davit,  he  was  either  at  the  meet- 
ing of  the  26th  of  Jnly,  1866,  or  at  any 
other  time,  in  any  way  authorised  or  em> 
powered,  either  by  ns,  or  by  either  of  us, 
or  br  the  directors  of  the  company,  to 
pnrcoase  any  shares  ofiered  for  sale  by 
any  shareholder,  either  in  the  names  of 
ns  as  trustees,  or  otherwise."  Both  Davis 
and  Ellis  also  positively  denied  that  they 
ever  agreed  to  purchase  any  shares  of  Cart- 
mell,  or  that,  to  their  knowledge,  any  of 
the  directors  agreed  to  do  so.  Each  of  them 
said  that  he  was  not  aware  of  the  transfer 
by  Cartmell  till  the  commencement  of  the 
winding  up,  which  was  in  1873.  The 
Vioe>Chancellor  held  that  Mr.  Cartmell 
must  be  placed  on  the  list  of  contribn- 
toriee  for  the  fifiy-seven  shares.  Cartmell 
^pealed. 

Jlfr.  E.  !£.  Jaduon  and  Mr.  0.  L.  Clare, 
for  the  appellant. — A  written  transfer  not 
being  required  by  the  articles  of  associa- 
tion, a  mere  verbal  agreement  would  be 
enough — the  Companies  Act,  1862,  sec. 
22.  There  is  sufficient  in  what  took  place 
to  shew  the  assent  of  Davis  and  Ellis  to 
acon>t  any  transfer  of  shares  purchased 
by  the  company.  At  any  rate,  there  was 
ft  valid  purchase  of  the  shares  by  the  oom> 
pany,  under  article  104.  By  article  109 
the  directors  could  empower  the  manager 
to  perform  such  duties  as  they  might  de- 
termine ;  and  the  resolution  of  July,  1866, 
was  a  sufficient  authority  to  him  to  par- 
chase  the  company's  shares.  This  par- 
ticalar  purchase  was  carried  out  according 
to  the  praotioe  of  the  company,  and  the 
directors  must  have  known  of  it  from  the 
books  of  the  company,  and  must  be  taken 
to  have  ratified  it.  Mr.  Cartmell  did  all 
that  he  oould,  and  it  was  impossible  that 
he  could  know  whether  the  manaeer  was 
duly  authorised  or  not  to  make  we  pur^ 
chase.  The  manager  must  be  taken  to 
have  had  an  implied  authority  to  bind  the 
oompany,  and  his  representations  were 
sofficieot  to  bind  them — 


In  re  The  Land  Oredit  Oompany  of 
Ireland;  Ex  parte  Overend,  Oumey 
^  Co.,  39  Law  J.  Rep.  (n.S.)  Chano. 
27 ;  8.  c.  Law  Bep.  4  Chanc.  460 ; 
The  Boyal  British  Bank  v.  Turquand, 
6  E.  &  B.  327  ;  s.  c.  25  Law  J.  Bep. 
(n.s.)  Q.B.  317,  afiSrming  the  judg- 
ment below;  5  E.  (fc  B.  248;  s.  o. 
24  Law  J.  Bep.  (n.s.)  Q.B.  327. 
Mr.  North,  for  the  liquidator. — ^Tbeie 
was  no  resolution  passed  by  the  directors 
authorising    the    manager    to    purchase 
shsu^es,  and  this  power  was  one  that  they 
could  not  delegate  to  the  manager — 
Howard's  case,  36  Law  J.  Bep.  (n.s.) 
Chonc.  42 ;  s.  o.  Law  Bep.  1  Chano. 
661. 
It  is  clear  that  the  directors  themselves 
did  nothing  to  approve  this  purchase; 
the  company  are  therefore  not  bonnd  by 
it.   Cartmell  could  not  get  off  the  register 
unless  some  one  else  was  put  on  in  his 
place.    The  document  whidi  he  executed 
was  not  meant  to  be  a  surrender,  but  a 
transfer,  and  that  required  the  assent  of 
the  transferrees  to  make  it  coinplete — 
Addison's  case,  39  Law  J.  Bep.  (ii.8.) 
Chanc.   558;    s.  o.   Law   Bep.  5 
Chanc.  294; 
Symon's  ease,  39  Law  J.  Bep.  (h.s.) 
Chano.   461 ;    s.  c.    Law    Bep.   5 
Chanc.  298 ; 
Heritage's  ease,  39  Law  J.  Bep.  (N.s.) 
Chanc.  238;  s.c.  Law  Bep.  9  Eq.  5. 
That  partners  are  not  necessarily  bonnd 
by  the  oontents  of  their  own  books  is 
shewn  by 

Stewart's  case,  35  Law  J.  Bep.  (n.s.). 
Chanc.  738;  s.  o.  Law  Bep.  1 
Chano.  574. 
ifr.  H.  M.  Jacltson,  in  reply. — ^The  lia- 
bility of  directors  for  what  is  done  by  the 
board  when  they  are  present  is  shewn  by 
The  Joint  Stock  Discount  Oompany  v. 
Broton,  Law  Bep.  3  Eq.  139 ;  s.  c. 
ibid.  8  Eq.  381 ; 
The  Land  Oredit  Oompany  of  Ireland 
v.  Lord  Fermoy,  Law  Bep.  8  Eq.  7  ; 
B.  c.  ibid.  5  Chano.  763. 
A  shareholder  may  be  removed  from  the 
list  of  contributones  without  the  substi- 
tntion  of  some  one  else — 

Fyfe's  Oase,  38  Law  J.  Bep.  (n.s.) 
Chano.  725;  Law  Bep.  4  Chano. 
768. 
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Where  there  is  a  contract  for  valae, 
the  Court,  even  in  the  case  of  powers, 
does  not  regard  a  mere  defect  of  form. 
Here  there  was  a  clear  power  to  relieve 
a  shareholder  from  his  hahility  for  valne, 
and  in  snhstanoe  this  transaction  was 
carried  out — 

OampheWt  Case,    42  Law   J.   Bep. 

(n.s.)  Chanc.  505 ;  s.  c.  Law  Bep. 

15  Eq.  394 ;  s.  c.  anUf  1 ;  s.  c.  Law 

Bep.  9  Chanc.  1. 
If  Cartmell  had  heen  a  mere  stranger, 
could  it  be  doubted  that  the  representa- 
tions of  the  manager  would  have  bound 
the  company  ?  Otherwise  business  trans- 
actions could  not  be  carried  on.  Cartmell 
for  this  purpose  had  no  better  means  of 
information  than  a  stranger  would  have 
had,  and  the  mant^r  was  acting  within 
the  scope  of  a  possible  authority  from 
the  company. 

LoBD  Justice  Melush  was  of  opinion 
that  the  order  of  the  Vice-Chancellor 
must  be  affirmed,  though  he  agreed  with 
bis  Honour  that  it  was  a  hard  case  on 
Mr.  Cartmell.  The  question  was,  whe< 
ther  Mr.  Cartmell,  who  was  the  regis- 
tered holder  of  fifty-seven  shares  in  the 
oompany,  had  transferred  them,  or  had 
in  any  other  way  got  rid  of  them,  so  as 
to  have  ceased  to  be  a  shareholder  in  the 
company.  There  were  three  ways  in 
which  he  might  have  parted  with  his 
shares.  He  might  have  transferred  them 
under  the  provisions  of  the  18th  and  fol- 
lowing clauses  of  the  articles  of  associa- 
tion ;  or  he  might  have  sold  the  shares 
to  the  company  under  the  provisions  of 
clause  104;  or  he  might  have  got  rid 
of  his  liability  on  the  shares  by  being 
released  from  it  under  the  other  power 
conferred  by  the  same  clause.  His 
Lordship  thought  it  quite  clear  that  Mr. 
Cartmell  oould  not  successfully  allege  that 
he  had  transferred  his  shares  in  accord- 
ance with  the  provisions  of  the  18th  and 
following  clauses.  For  although,  by  the 
regulations  of  this  company,  a  transfer 
of  shares  need  not  have  been  made  by  deed, 
nor  need  it  evenhave  been  made  in  writing, 
still  it  was  of  the  essence  of  a  transfer 
that  there  should  be  an  acceptance  of  it 
}oij  the  transferree,  Davis.  And  Ellis  had 
positively  sworn  that  they  never  gave  any 


authority  to  have  this  transfer  to  them 
made,  and  it  was  therefore  impossible 
that  Mr.  Cartmell  could  rely  upon  the 
transfer.  The  real  question  was,  whether 
there  had  been  any  valid  purchase  of  the 
shares  by  the  directors  under  the  provi- 
sions of  the  104th  clause  of  the  articles, 
for  that  was  what  the  transaction  pur- 
ported to  be.  [His  Lordship  then  stated 
the  firsts,  and  asked  whether  what  took 
place  amounted  to  a  binding  transaction.] 
That  depended  upon  whether  what  the 
manager  did  was  within  the  scope  of  hia 
authority.  In  his  Lordship's  opinion  the 
power  given  by  the  109th  clause  of  the 
articles  to  the  directors  to  appoint  a 
general  manager  would  not  authorise 
tiiem,  even  if  they  had  attempted  to 
do  so,  to  delegate  to  Mr.  Hopwood  the 
power  to  purchase  the  shares  of  the  com- 
pany, because,  by  clause  104,  that  power 
was  expressly  given  to  the  directors  them- 
selves. They  could  only  delegate  that 
which  would  fall  within  the  scope  of  the 
ordinary  duties  of  the  manager  of  a  loan 
and  discount  company.  Acompanyof  that 
kind  must  necessarily  act  through  a  ma- 
nager. But  the  directors  could  not  dele- 
gate to  the  manager  powers  which  they 
themselves  would  not  have  had  unless 
they  had  been  expressly  conferred  on 
them  by  the  articles.  Such  an  extraordi- 
nary power  as  this  could  not  be  delegated, 
bat  must  be  exercised  by  the  directors 
themselves.  Even,  therefore,  if  the  direc- 
tors had  attempted  to  del^ate  this 
power,  his  Lordship  did  not  think  they 
could  have  done  so.  Bat  he  did  not 
think  that  the  resolution  of  the  26th  Jnly, 
1866,  was  intended  to  give  authority  to 
Mr.  Hopwood  to  purchase  the  company's 
shares.  The  result  was,  that  the  con- 
tract made  by  Mr.  Hopwood  to  purchase 
Mr.  Cartmell's  shares  did  not  bind  the 
company.  The  next  question  was,  whether 
the  directors  had  ratified  it.  If  they  had 
been  informed  of  it  after  it  was  made  and 
had  not  repudiated  it,  that  might  pos- 
sibly have  amounted  to  a  ratification. 
But  in  his  Lordship's  opinion  it  was  im- 
possible  to  rely  upon  Hopwood's  evi- 
dence that  anything  of  this  kind  took 
place,  for  both  Davis  and  EUis  swore 
positively  that  no  notice  of  the  transac- 
tion was  ever  given  to  the  board,  and 
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ihe  mianias  of  the  board  oontaiiied  no 
entiy  relating  to  it.  Nor  did  his  Lord- 
ship think  that  the  directors  most  be 
taken  to  have  had  notice  of  the  purchase 
by  reason  of  the  entries  made  in  the  com- 
pany's books,  for  the  books  were  kept  in 
snoh  a  waytiiat  what  had  taken  place 
could  not  be  discovered  without  much 
diffioolty.  There  was  no  reason,  there- 
fore, to  doubt  what  Davis  and  Ellis  had 
said.  The  remaining  question  was,  whe- 
ther the  company  was  bound  by  a  sort  of 
estoppel  by  reason  of  Hopwood  having 
told  Cartmell  the  con\pany  would  pur- 
diase  his  shores.  Were  the  company 
stopped  from  saying  that  they  had  given 
Hopwood  authority  to  do  this  P  La  his 
Lordship's  opinion  this  case  was  not  go- 
Temed  ^  the  principle  of  the  decisions 
in  The  Boydl-  BriUsh  Bank  v.  Turquand 
(vM  «wpra),  and  In  re  The  Land  Credit 
Company  of  Ireland  (ribi  supra).  In  the 
latter  case  the  principle  was  thus  stated 
by  Lord  Justice  Selwyn :  "  If  when  an 
act  within  the  scope  of  the  powers  of  the 
board  of  directors  is  done  by  them,  or 
(which  is  the  same  thing)  is  ratified  and 
adopted  by  them,  a  person  contracting 
with  the  directors  is  not  bound  to  see 
that  certain  preliminaries  which  ought  to 
have  been  gone  through  on  the  part  of 
the  company  have  been  gone  through, 
■till  less,  in  my  judgement,  are  innocent 
holders  of  a  negotiable  security  bound  to 
enquire  whether  those  preliminoriee  have 
been  observed." 

The  present  case  was  not  one  in  which 
the  directors  had  done  an  act  within  the 
scope  of  their  authority,  but  had  omitted 
some  preliminary  required  by  the  regula- 
tions of  the  company.  It  was  a  case  in 
which  an  agent  had  done  an  act  not  with- 
in the  scope  of  the  authority  given  to  him 
by  the  directors,  and  not  within  the  scope 
ta  the  authority  which  was  held  out  as  be- 
longing to  him  by  virtue  of  his  office.  To 
purchase  the  shares  of  the  company  was 
not  an  act  witiiin  the  ordinary  scope  of 
the  anthorify  of  the  manager  of  a  com- 
mercial company.  In  this  respect  there 
was  no  difference  between  the  agent  of 
a  company  and  the  i^nt  of  anyone 
else.  In  his  Lordship's  opinion  the  com- 
pany was  not  bound  by  this  purchase  of 
ahans,  which  was  altogether-  beyond  the 

NaT  SsaiBa,  43.— Chako. 


scope  of  Mr.  Hopwood's  authority  aa 
manager. 

Lord  Justice  Jahes  said  that,  hard 
as  the  case  was  on  Mr.  Cartmell,  he 
was  unable  to  come  to  any  other  conclu- 
sion than  that  at  which  the  Vice- Chan- 
cellor and  the  Lord  Justice  had  arrived. 
He  would  only  add  that  it  was  not  imma- 
terial to  observe  that  the  last  purchase 
of  shares  purporting  to  have  been  made 
by  the  company  was  in  1867,  nearly  four 
years  before  the  purchase  from  Cartmell. 
!no  practice  could  therefore  have  grown 
up  in  relation  to  the  purchase  of  uiares. 
With  r^^ard  to  the  law,  his  Lordship 
referred  to  Smith  v.  The  HvU  Olasa  Com- 
pany (1),  where  Mr.  Justice  Maule  said, 
"This  is  the  simple  case  of  an  indivi- 
vidual,  or  a  body  corporate,  carrying  on 
business  in  the  ordinary  way,  by  the 
agency  of  persons  apparently  aatho- 
nsed  by  him  or  them,  and  acting  with 
his  or  their  knowledge.  The  ease  dif- 
fers in  no  respect  from  the  ordiruuy 
one  of  dealings  at  a  shop  or  counting- 
house  ;  the  customer  is  not  called  upon 
to  prove  the  character  or  the  authoriiy  of 
the  shopman  or  clerk  with  whom  he  detfils ; 
if  he  is  acting  without  or  contrary  to  the 
authority  conferred  upon  him  ^  his  em. 
ployers,  it  is  their  own  £&nlt.  The  plain- 
tiffs could  only  know  that  the  directors 
had  power  to  appoint  persons  to  perfoim 
the  duties  they  appeared  to  be  doing,  and 
they  had  a  right  to  assume  that  tiiey 
were  duly  and  properly  appointed." 

Those  words  were  very  similar  to  the 
words  used  by  the  Lord  Justice  in  the 
present  case,  and  they  appeared  to  em- 
body the  real  principle  applicable  to  cases 
of  this  kind,  viz.,  that  where  the  dealing 
was  in  the  ordinary  course  of  business, 
it  would  be  implied  that  an  agent  had 
authority  to  bind  his  principal.  But  that 
was  not  the  nature  of  the  dealing  in  the 
present  case. 

SolidtoTs— Meesn.  ClarksoD,  Sons  &  Greenwell, 
ag»ntfl  for  Mr.  Ponton,  Liyerpool,  for  the  ap- 
pellant ;  Hessrs.  Sharpe,  Parkers  &  Co.,  ag«nt8 
for  Messrs.  Harrey  &  Alsop,  Lirerpool,  for  tb« 
liquidator. 


(1)  11  Com.  B.  Rep.  897;  s.  c  21  lew  J.  Sep. 
(M.S.)  C.P.  108. 
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Hau,  VX3.1 

1874.      >     LBiOHTOH  V.  LBioena. 
M.y5.«.  J 

Double  PortUmB — Legacy — 8aH»faetion 
—Ademption. 

Where  a  father  after  giving  &y  ki$  wSi 
a  porHon  to  a  ekUd  advmteee  to  iuek  child 
a  jxniion  wiihoiU  am»f  deed  or  imtrvmetU 
nek  provition  in  the  absenee  of  eireMm- 
a/oHew  negativing  the  prentmpiion,  uxu 
held  an  €idemu)tion  pro  itmio. 

The  eeeatum  of  a  tuheeqtunt  advanee- 
meat  mUiefying  or  adeeming  a  previous  one 
need  not  be  the  marriage  of  the  Mid  or  anu 
other  oeeation  eaUing  tpeeiaUg  for  theaa- 
taneemmt  of  ike  dtGd. 

The  qaeatioii  in  this  aait  waa  whether 
oertaia  sawa  traMferred  bj  the  late  Sir 
Baldwin  Leighton  to  two  <^  hia  danghtera 
aAer  tiiedate  of  hia  will  were  to  be  taken 
aa  being  in  satisfiustion,  ao  &r  aa  thej 
would  extend,  of  two  legaciea  of  4,U00L 
and  61,0001.  giren  by  hia  wilL 

The  £Mte  were aafoUowa — ^Bythenuus 
tiage  aettlfonentof  iite  teatator.  Sir  Bald- 
win Leighton,  dated  the  8th  of  Febmuy, 
1882,  ao  edate  called  the  Loton  Paric 
oaiate,  waa  rested  in  troateea  for  a  term 
of  1,000  yean,  upon  tmat  to  raiae  for 
yoonger  ohildreB  in  the  ordisaiy  way 
porbiaaB  of  12,000/.  aa  the  teatator  should 
Af^xxnt.  There  were  aiz  diildren  o£  the 
nacriage,  infllnding  the  eldest  son  being 
the  preaent  hanntet,  two  nnmairiea 
daoghtera  who  were  the  plaintifi,  and 
three  other  ehildren.  On  ue  occaaion  of 
the  mamages  of  two  daughters  who 
married,  portiona  of  the  12,0002.  were 
t^n^nated  to  them  by  meana  of  a  power 
of  a{^xnntm«it.  The  estate  waa  fiwed 
from  tiioM  aams  fay  pavmg  oS  one  of  the 
portioina  in  oaah.  And  in  the  case  of  the 
otho-,  the  testator  instead  of  paying  cadi 
transferred  a  larger  sum,  namely  ^0002. 
of  Turkish  Stock,  in  satisfaction  of  the 
portion.  After  this  transaction  7,2002. 
was  left  aa  a  charge  on  the  estate  for  the 
throe  younger  children,  either  in  shares 
to  be  appointed  by  the  testator,  or  which 
in  de£ftult  of  appointment  would  belong 
to  them  ezclnsirely;    the  portions  ap- 

Cinted  to  the  two  daughters  who  married, 
ring  been  accompfmied  by  rdeaaes  ao 


M  to  emhida  them  from  takiag  asf 
f artiber  ahaie.  The  testator  aateoedent]^ 
to  tin  date  of  his  will  made  traasfiaEaw 
property  to  his  yoonger  (ddldnn  and  eat- 
tain  piovisians  lor  t&n,  but  his  BJoaoar 
held  this  could  not  be  hronght  into  consi. 
deration  &r  the  pur^KMes  5  detemusing 
the  qnestion  at  iaaoe  in  the  aoit. 

The  testator  made  hia  will  dated  Ja!^, 
1866,  by  which  he  proridad  fior  his 
yoanger  childrea  as  bdlows — Krst,  he 
aettied  the  Loton  estate  and  created  a 
term  of  600  yeacs  on  that  estate. 

This  term  was  eveated  eoqpreaaty  suljeot 
to  the  term  at  1,000  yean  created  by  the 
maniage  settlement  tat  the  purpose  of 
raising  the  7,2001.  which  was  mentiaiied 
as  the  sum  remaining  to  be  raiaed. 

The  tmate  of  the  term  ihoa  created  far 
the  will  were  to  nuae  the  auaaa  of  ^OOOl 
and  6,00OL,  and  to  pay  the  sum  of  ^OOOL 
to  his  daughter  Chanotte,  and  the  sam 
of  6,0002.  to  his  daughter  Margaret, 
such  sums  to  be  aooepted  by  them  in  fall 
natinfhrttffn  and  diaohaige  of  their  aharea 
of  the  aforesaid  anm  of  7,200L,  raiaaUe 
nnder  the  tmate  of  iiie  term  of  1,000 
years,  limited  by  the  marriage  settlemoit 
to  whidi  he  rtterred.  He  then  direeted 
that  ont  of  ihe  rente  and  profite  of  thia 
properly  CSiariotte  Leii^tcmand  Margaret 
Lei^iton  dioold  in  a^ition  eaoh  reoeive 
4602.  a  year  as  an  annnite  provided  for 
them  until  aooh  time  aa  they  ahoold  rB> 
apeotiTcly  many. 

He  then  aetUed  another  estate  oaOad 
the  Sweeney  estate,  and  that  he  aettied 
upon  Stanley,  his  aeoood  son  (one  of  the 
ohildmi  who  remained  eatitled  to  a  par* 
tion),  Bulfieot  to  the  pavment  of  lOOL  a 
year,  payabte  to  each  of  the  nnmarried 
dawghters  alao.  So  that  the  plaintiffii, 
the  unmarried  daagfatera,  taking  the  two 
annuity  provisionB  together,  would  hare 
5602.  a  ^ece,  aa  an  annoity  during  such 
time  aa  they  should  remain  unmarried. 
Having  made  that  proviaion  by  settiinff 
the  Sweotey  Hall  estate  upcm  the  aecona 
son  charped  with  1002.  a  jeait,  he 
gave  to  this  second  son  also  a  variety  of 
gifts  including  Bailway  Stock  and  other 
descriptions  (^  jnopertv  whidi  were  spe* 
oified,  and  in  paraonlar  the  scrip  ud 
stocks  which  should  l^  in  a  oeciam  box 
marked    "Sweeny,"    m  his 
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l^wn  he  directed  that  the  gifts  which  he 
had  made  in  fitroor  (^  this  eon,  shonM  he 
in  fall  sotia&ctioa  and  discharge  of  his 
ahare  of  the  aforesaid  snm  oi  7,2002. 
nmeable  under  the  trusts  of  the  said  term 
of  1,000  years  limited  bj  the  afcnresaid 
indenture  of  the  8th  dav  of  February, 
1832.  '  ^ 

In  the  year  1869,  the  testator  taraos- 
ferred  2,000i.  North  Western  Railway 
Preference  Stock  to  his  daughter  CfaMr* 
kite,  and  in  1870,  he  transfisrted  l.OOOZ. 
North  Western  Railway  Preference  Stock 
to  his  danghter  Manisret;  and  having 
been  taken  ill  towarm  the  end  of  Feb- 
nuDT,  wrote  on  the  24th  of  Febraary 
to  the  London  and  County  Bank,  who 
held  certain  deposit  notes  for  him 
■monattng  to  1,8001.,  and  desired  to 
hare  the  deposit  notes.  He  sent  them 
a  (^eque  upon  another  London  banker 
with  whom  he  had  an  accosnt  for 
2001.,  and  desired  them  to  substitute  for 
the  two  deposit  notes  and  the  200{.  cash, 
wkksh  they  would  get  &om  the  cheque, 
a  depodt  noto  for  2,0001.,  and  to  forward 
ttatso  that  be  eonld  hold  it  as  a  provi- 
■ioii  for  his  dans^iter  Charlotte.  On  the 
next  day  the  2S&  of  Febmaiy,  1871,  he 
ftma^rred  sereiral  soaa  of  stock  of  about 
the  yahie  of  3^1001.  in  difierent  railways 
to  his  danghtenr  Maroaret. 

The  defondant,  ute  present  baronet, 
eontended  that  the  sums  thus  given  to 
the  plaintifis  ought  to  be  taken  as  satiS' 
fying  in  port  the  anms  bequeathed  by  the 
wiB,  bat  the  plaintiffs  contended  that  in 
Older  to  raise  a  case  of  satis&Kstioii,  the 
oecasirai  on  which  the  seeond  adTamoe 
wim  made  must  be  marriage  or  some  such 
apeeial  occanon,  and  they  relied  Tt{Km  the 
fmlowing  cases  and  antlwrities  which  are 
eonunented  upon  in  his  Honour's  jadg- 


Sci  parte  Pye,  18  Vee.  140 ; 
Trimmer  v.  Bayne,  7  Ves.  508 ; 
Bobinson  y.  WktOey,  9  Yes.  577 ; 
Famhmm  ▼.  PhiOipg,  2  Atk.  215 ; 
Bough  y.  Bead,  1  Yes.  257 ;  s.  c.  3 

Bro.  0.0. 192 ; 
Boper  tm  Legacies,  Yol.  1,  376. 
Mr.  Dukmmm  and  Mr.  Ciut,  for  the 


Mr,  Fry,  Mr.  Marten  and  Mr,  Daveg, 
for  the  defendant  Sir  Baldwin  Leighton. 


Mr.  Lindley  and  Mr.  Fhear,  for  the  de- 
fendant^ S4»aley  Leighton,  were  not 
called  oa. 

Haix,  Y.G.,  withont  callii^  on  the  de- 
fendants, said— I  mean  to  decide  this  case 
withont  r^^ard'to  the  special  dreum- 
stances  depending  upon  tiie  evidence  of 
the  parties  who  l^ve  given  evidence  one 
way  or  the  other,  as  to  ike  intention  of 
the  testator.  I  mean  to  do  so  because  I 
consider  that  the  evidence  which  has  been 
given  as  bearing  upon  the  question,  is 
evidence  which  cannot  be  relied  upon  for 
varying  what  I  conceive  would  be  tiie 
legal  jMresamption,  and  the  k^w  to  be 
applied  to  the  case  independently  of  that 
evidence. 

The  question  I  consider  is  a  question 
of  law  to  be  determined  vupaa  the  acts  of 
the  testator  himself  in  reference  to  the 
exeention  of  his  will,  having  regard  to 
the  existence  of  the  settlement  at  the 
time,  and  the  acts  which  he  did  between 
the  date  of  his  will  and  his  deatii.  Those 
feots  and  the  state  of  things  with  regard 
to  them  reaUy  Ue  in  a  very  narrow 
compass. 

[His  Honour  then  stated  the  facts  as 
stiAed  above  as  to  the  providii^  <^  the 
depout  note  of  2,0001.  for  his  dandvler 
Charlotte,  and  the  8,1002.  Railway  Stook 
for  his  daughter  Margaret,  and  eon« 
tinned.] 

The  argument  which  has  been  ad- 
dressed to  me  with  reference  to  tiiat  is 
in  substance,  that  these  nuns  so  trans- 
fened  by  the  testator  to  the  names  of  his 
danghtm,  are  net  sums  which  were  tians- 
ferxed  either  upon  their  marriage  or  upon 
any  other  occasion  calling  for  an  advance 
by  the  testator,  and  therefore  that  the 
law  will  not  hold  the  sums  in  question  to 
have  been  transferred  by  the  testator, 
Tna^-nirig  that  they  should  be  taken  in  re- 
daction, as  far  as  the  amounts  extended, 
of  the  gifts  given  by  his  will.  Now  that 
is  the  &at  question  which  has  to  be  con- 
sid««d,  and  it  is  a  very  simple  question. 
I  have  had  cited  before  me  a  great  num- 
ber of  authorities  for  the  purpose  of 
estaUishing  that  it  will  not  do  merely  to 
shew  that  the  transfisr  has  taken  jdaoe  or 
the  payment  has  been  made,  bat  that 
yoa  most  shew  sopaethiug  beyoncl  tbai» 
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something  in  the  circtunstaaces  under 
which  it  was  so  transferred  to  raise 
a  presumption  which  it  is  alleged  would 
not  otherwise  exist,  in  favour  of  the  satis- 
&ction  of  the  one  gift  by  the  other.  I 
am  bound  to  say,  in  my  opinion  that  is 
not  a  very  correct  statement  of  the  law. 
I  do  not  think  that  for  the  purpose  of 
raising  the  presumption  it  is  incumbent 
upon  the  person  who  alleges  a  satisfEus- 
tion,  to  shew  anything  more  than  that  the 
testator  having  g^ven  a  legacy  of  a  cer- 
tain amount,  he  has  afterwards  in  his  life 
time  given  that  legatee  a  sum  of  money, 
the  nature  of  the  two  gifts  not  being  dif- 
ferent so  as  to  rebut  the  presumption 
which  would  exist.  I  do  not  think  it  is 
'  for  the  party  alleging  satisfaC' 


tion  to  shew  that,  No  doubt  in  many  of 
the  cases  there  is  this  expression.  In 
Trimmer  r.  Bayne  (uH  svpra),  it  is  said 
— "  The  rule  is  settled  that  where  a  parent 
or  a  person  in  loco  parentis  gives  a  legacy 
as  a  portion,  and  afterwards  upon  mar- 
riage or  any  other  occasion  calling  for  it 
maikes  advances  in  the  nature  of  a  portion 
to  that  child,  that  will  amount  to  an 
ademption  of  the  gift  by  the  will."  Now 
the  difficulty  that  I  feel  is,  how  we  are 
to  interpret  and  how  we  are  to  explain 
what  is  meant  by  the  words  "  or  upon  any 
other  occasion  <»lling  for  it."  Who  is  to 
be  the  judge  to  determine  what  is  the  occa- 
sion that  calls  for  an  advance  ?  Surely 
ordinarily  it  must  be  the  testator  himself. 
The  testator  has  given  a  certain  sum  of 
money  as  bounty  by  the  legacy,  and  he 
then  says  afterwards,  at  his  own  time  and 
according  to  his  own  view  of  things,  this 
is  an  occasion  "  on  which  I  consider  this 
child  of  mine  ought  to  be  advanced,"  and 
he  transfers  a  sum  of  money  or  stock  into 
his  name.  That  is  ordinarily  as  simple 
and  as  clear  and  as  unquestionable  an 
advance  as  anything  could  possibly  be. 
It  is  an  advance  of  the  child.  It  may  be 
upon  marriage,  it  may  be  under  any  other 
circumstances.  Are  you  to  try  the  cir- 
cumstances in  each  particmar  case 
whether  the  child  wanted  an  advance  ? 
The  baronet  says — "I  think  proper  to 
give  a  sum  of  money  to  the  child  at  this 
particular  time."  With  regard  to  the 
law  and  the  expression  of  "any  other 
oecaeidn  oaUiag  for  it,"   I  do  not  find 


that  expression  to  run  through  a  number 
of  cases  in  which  this  matter  has  been 
conradered.  The  rale  is  stated  much 
more  broadly  and  more  generally  in  many 
of  the  authorities,  and  I  may  here  ob- 
serve that  with  reference  to  this  role,  in 
the  case  of  Pym  v.  Loehyer  (1),  Lord 
Cottenham  refers  to  it  and  says — "  The 
statute  of  distributions,  the  customs  of 
London  and  York,  and  the  whole  doc- 
trine of  hotch-pot,  proceed  npon  the 
principle  that  advancement  by  a  parent 
does  not  operate  as  substitution  for  but 
part  satis&ction  oi^  what  the  child  wonld 
otherwise  be  entitled  to ;  the  object  being 
to  produce  equality  and  not  according  to 
the  rule  contended  for,  ineqoality, 
between  the  children.  It  appears  to 
me,  therefore,  that  aU  analogy  and  all 
reasoning  are  against  the  supposed  rule." 
He  thought  it  proper  to  apply  in  that 
particular  case  tiie  analogy  to  be  derived 
from  the  statute  of  distributions,  and 
the  customs  of  London  and  York,  as 
if  that  was  probably  some  foundation 
for  the  reception  of  that  rule  into 
the  English  law.  But  in  referring  to  that 
he  says — Yon  would  not  enquire,  for  the 
purpose  of  applying  the  statute  of  distri- 
butions, under  what  circumstances  it  was 
advanced  unless  you  could  shew  it  was  ad- 
vanced under  such  circomstaucee  asmight 
possibly  negative  the  application  of  the 
statutory  law ;  if  you  were  not  to  esta- 
blish some  such  special  case  as  that,  the 
mere  fi>tct  of  the  child  having  had  the  ad- 
vance would  be  the  ground  for  a^^lyiog 
the  rule  without  more,  without  saying 
whether  it  was  upon  marriage  or  any 
other  given  oiroumstanoes.  The  child 
had  had  so  much  money  and  tiierefore 
should  account  for  that  in  distribution. 
The  rule  is  stated  in  other  cases  and  it  does 
not  say  a  word  about  its  being  on  mar- 
riage or  npon  any  other  occasion  calling 
for  advance. 

In  the  case  of  Famham  v.  PhiUips  (vhi 
supra),  Lord  Hardwioke  states  the  rule — 
"  Where  a  £ftther  after  making  his  will 
advances  his  child  with  a  portion,  as  great 
or  greater  than  the  l^acy  given  by  the 
will,  such  provision  has  always  been  held 

(1)  6  Myl.  &  Cf.  48;  8.  &  10  Lav  J.  B«p. 
(ma)  dune.  153. 


Digitized  by 


Google 


Vol.  43.] 


MICJHAEIiMAS  1873  to  MIOHAKLMAS  1874 


597 


an  ademption."  And  the  mle  is  stated 
in  mnoh  the  same  way  in  other  aathor- 
itisfl.  Then  it  is  true  in  Bobinaon  r. 
WhiUoy  (ubi  tupra),  the  Master  of  the 
Bolls  states  this — "  I  shonld  have  doubted 
whether  the  role  is,  that  it  is  necessary  to 
shew  that  what  was  paid  was  paid  as  a 
portion ;  or  that  it  is  necessary  anything 
shonld  appear,  except  the  payment,  nnder 
oironmstances  &om  whicm  it  may  be  in- 
femi  that  it  was  paid  as  a  portion." 
The  words  "nnder  circumstances  from 
which  it  may  be  inferred  that  it  was  paid 
as  a  portion,"  no  doubt  let  in  the  consi- 
derabon  in  every  case  of  any  oircmn- 
stances  which  there  may  exist  which 
would  negative  the  application  of  the 
mle,  but  to  say  that  you  must  afi&rmatively 
shew  ciicunustances  for  the  purpose  of 
applying  the  rule,  seems  to  me  to  be  in 
no  case  laid  down.  Many  other  author- 
ities have  been  referred  to.  Ko  doubt 
many  of  them  are  cases  of  provision  by 
way  of  settlement,  but  as  I  have  said  it 
does  not  follow  that  other  cases  which  are 
not  provisions  made  by  settiement  on 
marmge,  are  not  within  the  reason  and 
prinouue  of  the  mle. 

I  do  not  think  it  necessary    to    go 
thioagh  all  the  different  cases  which  Mr. 
Cost  mentioned.    Many  of  them  have 
peculiar  features  in  them  which  seem  to 
me  to  render  them  inapplicable  to  the 
preaeDt  case.    I  may  mention,  however, 
that  with  reference  to  the  occasion  there 
is  anotiier  di£Bonlty.    Does  it  mean  an 
occasion  which  the  &ther  may  choose  to 
avail  himself  of  as  a  deeiraUe  opportunity, 
or  is  it  an  occasion  with  reference  to  the 
person  who  is  provided  for  by  the  will  ? 
in  reference  to  that  I  may  mention  the 
case  of  Hartopp  v.  Hartcpp  (2).     Now 
that  case  was  ima — The  testator  made  his 
will,   and  he  made   a    provision    for  a 
younger  child.    He  aftorwards  made  a 
settlement  in  which  his  eldest  son  joined, 
for  the  estate  was  a  settied  estate  and 
tiie  testator  was  tenant  for  life,  his  son 
being  the  tenant  in  tail.    He  joined  with 
his  son  in  [resetiiling  the  estate,  his  con- 
sent being  necessary  for  the  purpose  of 
suffering  the  recovery,  and  he  seems  to 
hare  stqiolated  with  Uie  son  that  the  son 

(3)  17  Vw.  184. 


should  g^ve  him,  the  testator,  the  father, 
the  advantage  of  making  a  charge  upon 
this  settied  estate;  and  therefore  there 
was  a  trust  in  this  re-settlement  for  rais- 
ing a  sum  of  2,1002.  for  the  younger  son 
of  the  father  who  was  the  legatee  in  the 
will.     There  was  no  occasion  therefore  in 
reference  to  the^son  which  called  for  any 
settiement  at  all  upon  him;   the  &ther 
thought  proper  to  say^ — "  I  will  stipulate 
with  my  elder  son  to  give  me  a  cluffge  in 
fevour  of  my  younger  son  on  tiie  estate." 
The  question  was  whether  that  was  not 
an  ademption  of  what  was  given  to  the 
younger  son  by  the  will,,and  it  was  held 
that  as  the  father  gave  1^  this  transaction 
the  2,1002.,  though  the  younger  son  was 
no  party  to  the  transaction  and  had  no- 
thing to  do  with  it,  that  amounted  to 
the    same    thing    substantially    as    the 
&ther  subsequently  to  the  will  giving  the 
sum  of  2,1002.  out  of  his  own  pocket  to 
the  yonnger  son,  and  that  was  held  to  be  a 
dear  ademption  of  the  gift  to  ihe  younger 
son.    There  was  a  grave  discussion  as  to 
the  admissibility  of  some  evidence  there. 
In  the  judgment  the  Master  of  the  BoUs 
says  this—"  It  is  settied  that  in  the  case 
of  double  provisions  by  a  father  fer  a 
child,  slight  circumstances  of  diffarence 
are  not  to  be  regarded ;  at  least  where 
tiie  question  is,  not  whether  a  bounty  is 
meant  to  satisfy  a  debt,  but  whether  one 
bounty  is  to  be  substituted  in  the  place 
of  another.    That  the  second  provision  is 
in  ttus  case  a  bounty  as  much  as  the  first 
cannot     be     denied,   the    plaintiff    not 
having  given  any  consideration  for  the 
charge  m  his  &vour.     But  it  was  not 
by  the  act  of  the  fether   alone,  but  by 
the  concurrent  act  of  him  and  the  eldest 
son,  that  the   provision  was  made.      It 
was  therefore  contended  for  the  plaintiff 
who  claimed   both,  that  as  it  did  not 
appear  that  the  father  was  tiie  author  of 
both,  or  that  both  were  to  be  borne  by  his 
estate,  it  was  not  a  case  in  which  the 
presumption  against  double  portions  could 
have  any  apphcation.    On  the  other  side 
evidence  was  offered  to  shew  that  the  in* 
tention  of  all  parties  was  to  substitute  the 
charge  in  the  room  of  the  legacy,  and 
that  the  fatiier  bargained  for  Bodh  a  sub- 
stitution, as  the  condition  on  which  he 
agreed  to  coaoar  in  the  settlemeBi    The 
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admoaibility  of  each  eyidenoe  WM  ob- 
jected to  17^  the  pkintiff,  and  notwith. 
stamding  Hoe  caaes  that  were  cited  I 
dosbt  rery  mndt  whether  strictly  it  be 
competent  in  the  first  iEiBtance  to  give 
eridenoe  of  declarations  of  an  intention 
to  sabatitnte  one  provision  for  the  other, 
bat  it  may  be  shown  by  extrinsic  eyidence 
who  is  the  anthor  <^  a  gift.  Where  that 
does  not  appear  on  tiie  &ce  of  the  trams- 
action,  whatever  is  wanting  to  shew  the 
conaidenktion  and  htmi  whom  it  moves, 
laay  be  sapplied  by  evidence  dehors  the 
deed,  where  such  evidence  does  not  eon- 
tradiot  the  deed.  In  the  present  case  the 
probability,  independently  of  any  extrinrio 
evidenoe,  ia  that  it  was  the  &ther  who 
bargained  for  this  charge  in  &yoar  of  his 
younger  aoOr  The  evideqce  clearly  shews 
thaA  to  have  been  the  oaae,  and  proves 
that  he  made  it  a  conditi«Hi  of  his  eon- 
cnrring  in  the  settlement.  The  &ther  is 
thna  in  effect  the  sole  amthor  of  both  pro- 
viaioHi.  By  concurring  in  lite  settle- 
Bent,  which  he  waa  not  bound  to  do,  and 
giving  up  his  Ufie-interest  in  a  part  o£  the 
estate,  he  became  a  purehaaer  of  the  se- 
eond  provision,  which  makes  the  case  the 
aasM  aa  if  it  came  directly  ont  of  his 
own  estate.  Then  excluding  all  deolara- 
titaa  of  aotoal  intentitm  the  presumptive 
intention  i*  a  aobatitation  of  the  8,500!. 
ihaa  provided  by  the  fikther'a  means  for 
tiw  yosnger  ion  in  theioom  of  the  very 
aame  sum  given  by  the  will."  That 
aeema  to  me  to  be  an  example  which 
warraBto  the  view  that  the  mere  &ct 
whether  the  advsnee  is  by  payment  or 
hf  BBttlement  by  the  &.wm  vpon  the 
son  made  hf  deed  coald  not  make  any 
diflkruusR 

But  it  is  said  Ae  occasion  nmst  be 
manage.  Now  in  Hairtopp  v.  Sartoj^ 
(2)  the  occasion  waa  nothing  at  all 
•xc^  that  the  &ther  was  stipulating  for 
this  Bum.  The  occasion  wae  the  mc^ng 
the  saw  settlement  between  the  fother 
and  Um  son,  and  that  called  for  the  act 
being  datiet  and  it  waa  held  in  substance 
a  provisioa  made  by  the  fether  for  the 
younger  son,  and  the  rule  agwnst  double 
portiona  nadev  sueh  cirenmstaocea  pre* 
vented  the  sooi  taking  the  two ;  therefore 
upon  the  general  queitioni  I  esntreas  my 
epmioa  tiuit^  ib  is  aot  aeoaaaacily  inoom- 


bent,  in  order  to  raiae  the  presomptioii, 
to  shew  even  more  than  the  mere  foek  of 
the  izaasfer  or  the  payments.  If  tiiak 
was  BO,  that  presumption  being  raiaod  aa 
I  consider  it  is,  both  aa  to  tiioae  wUeh 
were  tranaforred  in  1869  and  1870  to  the 
two  dangfatera  and  as  to  those  sums  which 
were  transferred  on  the  oooaeion  of  tiie 
testator's  last  illnesa,  the  question  tbai 
then  arises  is  thia,whether  fiomtiie  peea- 
liar  nature  of  the  provision  which  had 
been  made  by  the  settlement  fior  these 
three  legatees,  that  is  a  circuBBtanoe  in 
itself  which  negativea  the  pteaumptian. 
Now  as  to  that  I  have  been  referred  to  tt 
caae  of  Bcmgh  v.  Read  {vibi  tnpn).  That 
is  referred  to  in  Boper  on  Legaeiee  (*ibi 
ntpra).  it  does  not  appear  to  ne  thai 
that  caae  rightly  is  an  aowority  in  &voar 
of  the  plam  tiffs  in  this  case.  It  wae 
cited  foom  Mr.  Boper's  wcik  aa  a  work 
that  ought  to  be  cmuddered  aa  (rf  some 
authority,  but  if  that  be  so,  Mr.  Boper'a 
authority  is  certainly  not  in  fovoar  of  the 
jdaintifiH  in  this  case,  because  after 
stating  the  case,  he  says — "  It  ia  ofasorv- 
able  that  in  the  lastcase the advanoeraenfc 
by  B.  upon  the  marriage  of  hia  dao^rter 
A.  havmg  been  made  not  merely  as  a 
portion,  but  with  a  view  to  the  nxrsndBr 
by  A.  and  her  hui^Mnd  of  her  intereat 
mider  her  gnuMUsther'a  will,  excladed 
the  presumption  that  her  fiather  B.  in< 
tended  also  that  it  should  go  in  satiifts- 
tion  of  the  legacy  he  had  given  her  hf 
his  will,  which  construetion  was  strength* 
ened  if  not  wholly  confirmed,  by  the  eca* 
sideration  that  the  l^aqy  conld.  not  be 
considered  aa  a  pure  bounty  or  portioB, 
since  it  was  g^ven  as  the  purcdiaae  of  A.'8 
interest  under  B.'a  marriage  settlement. 
Such  appear  to  have  been  the  greands  of 
the  determination."  The  grounds  of  the 
determination  therefore  were,  thai  when 
the  second  provision  was  made,  it  waa 
expressly  said,  stipulated  and  bwrgaiied 
that  it  should  be  in  satisfaction  of  one 
thing.  The  argument  wae  that  it  should 
go  in  satis&otion  of  two  things.  They 
said,  "  No,  that  is  not  so^  yon  bargained 
that  it  dionld  be  in  sati^ietimt  of  one,  and 
therefore  we  oaoBot  apply  it  to  the  other." 
As  r^ida  that  case,  it  is  a  Kiecial  eoa, 
and  Lord  Bosslyn  seems  rather  to  have 
considered,  as  I  onderstaad  the  judgment^ 
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tlHii  bat  tar  tiie  spedal  oiroamsbuioes  his 
ooneinaion  wonld  have  been  the  other 
waj,  and  if  m,  except  for  the  speoial  cir- 
oaxnatmooeB,  it  is  aa  anthoiiiy  against  the 
piaijitaffs  raiher  than  for  them.  That  ease 
has  been  eommented  upon  and  explained, 
and  refiBtved  to  the  oonaiderationa  which 
I  hatn  mentioned  in  the  oaae  of  The  EaA 
of  Durham  v.  Wharton  (3).  Lord  Itpii. 
hatat  there  eommaitB  npon  it,  and  states 
those  to  be  the  gronnds  which  I  have 
endeaironred  to  explain.  Tiierrfore  there 
aeema  to  me  to  be  nothing  special  is  this 
ease  arising  out  of  that  circumstance. 

£The  Yioe-Chaooellor  then  referred  to 
tiia  erideaoe  of  the  plaintiffe  in  &yoar  of 
thia  okum  and  in  oppontion  to  the  doc- 
trine of  satisfaction,  and  said  that  he 
ocRild  not  hold  it  sofiSoient  to  rebat  the 

pi<0SIU9!iptlOB.j 

It  appears  to  m^  tiierefore,  that  the 
true  oonolnsion  is  tlat  these  sams  which 
have  been  so  transferred,  mnst  be  taken 
to  have  been  so  transferred  in  satLsfsotion, 
or  part  satis&otion,  of  Hie  benefits  givrai 
nnder  the  wilL  I  in<efer  to  decim  the 
ease  vpon  the  groimds  upon  which  I 
hsMre  decided  it,  ^t  I  cannot  help  tbink- 
iag  thai  when  you  find  a  testator,  imme- 
diatelj  beCbre  hia  death,  upon  the  ocoa' 
aioa  mien  he  knows  he  is  aboat  to  die, 
hastily  making  these  sort  of  transfers  to 
some  of  his  children,  it  is  not  improbable 
ttataowe  aoeh  ideaas  that  of  saTing  dntj 
was  in  his  mind.  Bnt  indqMndentlj  of 
tiiat,  he  is  doing  that  which  he  knows  is 
a  thing  yrhaoh  is  aboat  to  be  called  into 
imnwdiatfl  action  and  operation  hj  the 
fiMt  of  his  death,  the  very  time  whidi  fits 
in  with  the  time  when  the  persons  wonld 
take  the  benefit  nnder  the  will.  That 
being  so,  it  does,  I  think,  look  very  like  a 
person  doing  an  act  of  the  kind  snggested; 
it  looks  like  anticipating,  in  a  sense 
giving  them  now,  that  which  they  would 
in  tbe  oonrse  of  a  few  days  get  under 
his  will  by  reason  of  his  death.  It  seems 
that  a  person  nnder  such  circumstances 
might  not  improbably  be  looking  to  and 
having  regard  in  sach  an  act  as  that,  to 
what  the  parties  wonld  take  under  his 
dispoBition,Tiewing  what  was  done  on  the 

(8)  8  CL  &  F.  146 ;  8.  c  10  Bli.  N.S.  626 ;  s.  c 
6  Law  J.  Bep.  (m.8.)  Chanc  16. 


ocoasicm  of  his  last  illness,  both  wi&  ie> 
ferenee  to  the  daufphters  and  the  sod, 
and  treating  it  all,  as  I  think  it  is  reason- 
able  to  be  treated,  as  one  series  of  transr 
actions  to  be  viewed  in  the  same  way,  it 
is  manifest  that  he  was  giving  to  the  se- 
cond son  the  very  thing  whiim  he  was  to 
take  nnder  bis  will,  and  whidi  he  would 
have  got  nnder  his  wiU.  And  aa  to  those 
it  was  certainly  disdiarging  or  satis- 
fying the  bounty  and  benefit  whitdi  was 
ecmferred  on  the  son  by  the  wiQ,  and  it  ia 
not  unreasonable  to  suppose  that  this 
being  so,  he  was  doing  toe  same  tUng 
with  re&renee  to  the  dang^tera.  The 
whole  thing  is  a  transaotion  of  the  same 
character  uid  w^  the  same  motive, 
ohjeot  and  purpose  in  the  testator's  mind. 
That,  I  think,  eomes  in  aid  of  the  oon- 
olnsion to  which  I  have  oome  quite  inde- 
pendentiy  of  it. 

The  Vioe-Chaooellor  therefore  decided 
that  one  legacy  was  satisfied  in  full  and 
the  otiier  in  part,  and  that  the  costs  mnst 
be  dealt  witn  as  if  the  suit  had  beoi  one 
by  tiie  trustees  raising  this  question  in 
the  ordinary  way. 


Solicitors  —  Hessn.  Fownall,  Cross  &  Knott, 
agents  for  Hr.  B.  Mazston,  Lndlov ;  Hessn. 
Sharpe  &  UUithorne,  agents  fOr  Mr,  R.  D. 
Newill,  WellingtOD. 


rncM."!    j„ 
4.       J 


re  THB  WHEAL  TTTTAM 
UtMINO  OOHPANT. 


LoBDS  Jvsncsa. 
1874, 
June 

Winding-vp — Appeal — Goitt  of  Liqui- 
dolor  on  Appeal. 

When  a  Uqtiidator  i$  hnmght  before  the 
Court  of  Appeal  as  a  neutral  vartif,  hie 
coits  should  as  a  rule  be  allowed  out  of  the 
estate,  but  the  Court  of  Appeal  unll  make 
no  order  on  the  subject,  but  wiU  leave  the 
fimtter  to  the  discretion  cf  the  Court  below. 

This  was  an  appeal  from  an  order  of 
the  Vice-Warden  of  tiie  Stannaiiea  made 
on  the  t^>plifcation  of  an  interreoing  can- 
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tribntory,  Bnrcharging  Anna  Westoomb, 
as  the  exeontrix  of  the  late  purser  of 
the  Wheal  YTryon  Mining  Company 
(which  was  in  liquidation)  with  a  sum  of 
money  alleged  to  have  been  receiTed  by 
him. 

Mr.  W.Peanon  and  Mr.  W.  W.  Kara, 
lake,  for  tiie  appellants. 

Mr.  Oraham  Hatting$  (with  Mr.  DiO' 
Idiuon),  for  the  intervening  contributory. 
— Their  Lordships  allowed  the  appefd, 
but  aooording  to  the  nsual  practice  with- 
oiit  costs. 

Mr.  Eekewieh  appeared  for  the  liqni. 

dator,  bat  took  no  part  in  the  argument. 

He  asked  for  his  costs  out  of  the  estate, 

citings  as  an  instance  of  the  practice— 

Bush's  Case,  40  Law  J.  Bep.  (n.s.) 

Chano.  205;  s.  c.    Law  Bep.  6 

Chanc.  246. 

Theib  Lobdships  thought  it  was  better 
to  leave  the  matter  open  for  the  discretion 
of  the  Judge  of  the  Court  below.  It  would 
be  understood  that  if  the  liquidator  was 
brought  here  his  costs  ought  as  a  rule  to 
be  allowed,  unless  there  was  some  reason 
to  the  contrary. 

Soliciton — ^Mr.  Wm.  Moon,  agent  for  Messni. 
Force  &  BattiahiU,  Exeter,  for  appelant; 
Messra.  Chuich,  Sons  &  Clark,  agents  for  Uessrs. 
Francis  &  Baker,  Newton  Abbott,  for  principal 
respondent;  Messrs.  Gregory,  Bowdiffe  &  Co., 
agents  for  Mr.  R.  N.  Faol,  Truro,  for  the  liqui- 
dator. 


during  the  Vfe  of  A.  of  a  n^gieimt  part 
of  the  dividends  to  answer  the  ammUg. 
The  annuitant  died  in  1873,  m  the  lifetime 
of  the  grantor: — Held,  that  the  eaie  wu 
wUMn  Bute  22  of  the  Chaneerg  Fmnde 
Rules  of  1872,  and  that  the  exeeutor  of  ike 
annuiiant  was  entitled  to  home  the  fognumi 
continued  to  Urn  without  any  fresh  order. 

Ann  Bideout  charged  by  way  of  mori> 
gage  her  life  interest  in  a  famd  in  Gopit 
with  the  payment  of  an  annuity  payable 
to  William  Martin,  and  his  executors. 

On  the  23rd  of  March,  1857,  an  order 
in  the  suit  was  made  that  out  of  the 
dividends  of  the  fund  an  annuity  should 
be  paid  to  William  Martin  doiingthe  life 
of  Ann  Bideout. 

William  Martin  having  died,  Ann 
Bideout  being  still  living,  the  exeoaUaa 
of  William  Martin  produced  the  probate 
of  his  will  to  the  Paymaster  General,  and 
asked  for  payment  of  the  annniiy  to  them 
without  any  fresh  order,  under  rule  22 
of  the  Chancery  Funds  Bules,  1872. 

The  Paymaster  G^ieral  dcubted 
whether  the  case  came  within  the  nde  cm 
three  grounds,  viz.,  ihtst,  The  order  was 
made  before  the  rule.  Second,  Thepay> 
ment  was  a  recurring  paym^it.  Third, 
The  payment  was  to  be  made  to  William 
Martin,  as  mortgagee,  and  not  in  his  own 
right. 

Mr.  0.  Browne  now  mentioned  the  matter 
to  the  Court 

Tmt  Mabtxb  or  the  Bolls  sud  tb^  he 
had  had  occasion  to  consider  the  pointy 
and  thought  that  the  case  £b11  within  the 
rule. 


} 


CHAPMAN  V.  CHAPMAN. 


Jbssbl,  M.B. 

1874. 

Feb.  16. 

FraaUce — Chancery  Fund  Bules,  1872, 
rule  22. 

A.,  entitled  for  Ufe  to  the  dividends 
of  a  fund  in  Court,  charged  them  by  way 
of  mortgage  toith  the  payment  of  an  an- 
nuiiy  to  B.  during  the  life  of  A.  In  1827 
um  order  vhu  made  for  payment  to  B. 


Solicitor— Mr.  O,  £,  Thomas,  for  applicant. 
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COUHEBCUL    UNION    INSUK- 
AKCE  COUPANT  AND  OTHERS 
LISTEB. 


'>    ANi 


Jessel,  M.B. 

1874 
Feb.  19,  26. 
James,  L.J. 

1874 
March  18.    J 

Insurance — Suhrogation — Indemnitt/ — 
Third  Party  liable — Bight  of  Ituuree  to 
compromise — Injunction. 

The  defendant  owned  a  warehouse  at  H., 
which  he  had  insured  for  about  a  third  of 
Us  value  in  the  plaintiffs'  offices,  and  which 
was  burnt  down  by  the  negligence  of  the 
servants  of  tJie  corporation  of  H.  On  a 
motion  in  a  suit  instituted  by  the  insurance 
companies  to  restrain  t?ie  defendant  from 
suing  the  corporation  for  less  than  the  whole 
loss,  and  from  compromising  the  action  to ' 
the  pr^udice  of  the  plaintiffs,  and  from  re- 
fusing to  aUow  the  plaintiffs  to  sue  the  cor- 
poration in  his  name,  he  undertook  to  sue 
the  corporation  for  the  whole  loss,  a/nd  not 
to  compromise  the  action  otherwise  than 
liona  fide: — ^Held,  thai  this  undertaking 
gave  the  plaintiffs  aU  the  relief  to  which 
they  were  entitled  before  the  hearing. 

The  plaintifis  in  this  snit  were  eleven 
insurance  offices,  and  the  defendant,  who 
was  a  ratepayer  of  Halifax,  was  the  owner 
of  two  silk  spinning  mills  at  Hali&x,  called 
respectively  the  Wade  Mill  and  the  Wel- 
lington Mill.  These  mills  were  separately 
insured  against  fire  with  the  several 
plaintiff  offices  for  sums  amounting  in  the 
whole  to  56,250Z.,  the  insurances  on  the 
Wellington  Mill  being  36,950Z.  On  the 
4th  of  December,  1873,  an  explosion  of 
gas  occurred  in  the  Wellington  Mill,  and 
the  mill  waa  thereby  set  on  fire  and  de> 
stroyed.  The  Wade  Mill  escaped  with 
bat  little  injury.  It  was  considered  both 
by  the  plaintiffs  and  the  defendant  that 
the  mayor  and  corporation  of  Halifax,  by 
whom  gas  was  supplied  to  the  mills,  were 
responsible  for  the  explosion,  and  that  in 
fact  it  was  occasioned  by  the  negligence 
of  the  servants  of  the  corporation.  The 
plaintiffs  admitted  their  liability  to  the 
defendant  on  their  policies,  and  the 
amount  of  their  liability  was  in  course 
of  arrangement,  but  they  claimed  to  be 
entitled  to  recover  from  the  corporation 
through  the  medium  of  (he  defendant  the 

NlW  SSRIBS,  43. — CBAini, 


amount  payable  by  them,  whatever  it 
might  be.  The  defendant,  however,  who 
estimated  that  he  had  sustained  oonse- 
quential  damage  through  the  loss  of  pro- 
fits, (fee.,  to  the  amount  of  about  6,0002.,  in 
the  course  of  correspondence  with  the 
plaintiffs'  solicitors,  claimed  to  be  entitled 
to  throw  the  amount  of  his  loss  covered 
by  his  insurances  on  the  plaintiffs,  and  to 
sue  the  corporation  for  the  balance  of  the 
damages  uncovered  by  the  insurance. 

The  plaintiffs  filed  their  bill  in  conse- 
quence of  the  claims  set  up  by  the  defend- 
ant in  the  correspondence,  and  at  once 
moved  to  restrain  the  defendant  from 
suing  the  corporation  for  less  than  the 
whole  amount  of  the  loss,  and  from  com- 
promising the  action  to  the  prejudice  of 
the  plaintiffs,  and  from  refusing  to  allow 
the  plaintiffs  to  use  his  name  for  the  pur- 
pose of  suing  the  corporation  and  for  a 
receiver  of  the  moneys  payable  by  the 
corporation. 

Mr.  Souihgate,  Mr.  Cohen  and  Mr. 
Kehewich  app^tred  for  the  plaintiffH.— 
They  contended  that  when  an  insnree 
had  a  remedy  against  any  other  person 
for  his  loss  he  became  a  trustee  of  that 
right  of  action  for  the  insurer  for  the 
proportion  paid  by  the  insurer,  on  what 
was  called  the  doctrine  of  subrogation. 
They  cited — 

The  Quebec  Fire  Company  v.  8t.  Louis, 

7Moo.  P.O.  286; 
Dickenson  v.  Jardine,  37  Law  J.  Rep. 
(n.s.)  C.P.  321 ;  s.  c.  Law  Eep.  3 
C.P.  689 ; 
Stringer  v.  The  English  and  Scottish 
Marine  Insurance  Company,  10  B.  & 
S.  770 ;  s.  c.  38  Law  J.  B«p.  (n.s.) 
Q.B.  321 ;  8.  c.  39  ibid.  214;  s.  c. 
Law  Hep.  4  Q.B.  676;  8.  c.  Law 
Rep.  5Q.B.  699; 
Bandal  v.  Cochran,  1  Yes.  sen.  98 ; 
BanJein  v.  Potter,  37  Law  J.  Rep. 
(n.s.)  C.P.  257 ;  s.  o.  Law  Rep.  3 
C.P.  662  ;  s.  0.  in  Exch.  39  Law  J. 
Rep.  (n.s.)  O.P.  147;  s.  o.  Law 
Rep.  6  C.P.  341 ;  s.  c.  H.L.  42  Law 
J.  Rep.  (n.s.)  C.P.  169  ;  s.  c.  Law 
Rep.  6  E.  <fc  I.  App.  83 ; 
Yates  V.  Whyte,  4  Ring.  N.C.  272  ; 
B.  c.  7  Law  J.  Rep.  (n.s.)  C.P.  116. 
Mr.  Fry^  Mr.  Graham  Hastings  and  JIfr. 
4H 
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Tailing  (of  the  Common  Law  Bar),  ap< 
peared  for  the  defendant. 

[In  the  coarse  of  the  argament  several 
observations  were  made  to  the  effect  that 
the  rights  of  the  parties  to  the  money  to 
be  recovered  from  the  corporation  conld 
not  be  decided  till  the  hearing,  and  the 
motion  in^the  Conrt  below  stood  over  for 
a  week  to  enable  the  parties  to  consider 
a  proposed  arrangement.  When  it  came 
on  again  it  appeared  that  the  defendant 
was  willing  to  undertake  to  sue  the 
corporation  for  the  whole  loss,  and  not 
to  compromise  the  action  otherwise  than 
bona  fide;  and  in  the  event  of  his  com- 
promising the  action,  to  charge  himself 
08  against  the  plaintiffs  with  <£e  amount 
of  rates  which  would  have  &llen  upon 
him  if  he  had  recovered  the  total  amount 
from  the  corporation.] 

The  Masteb  of  the  Bolls. — ^The  foots 
in  this  case  are  very  clear.  A  gentleman 
effected  a  number  of  insurances  on  his 
warehouses  for  certain  amounts,  and  a 
fire  occurred  which  caused  him  greater 
loss  than  the  sum  of  all  the  insurances. 
The  fire,  however,  it  is  alleged,  was  not 
caused  by  the  acts  of  himself  or  his  ser- 
vants, but  by  the  negligence  of  the  ser- 
vants of  the  corporation  of  the  town,  so 
that  the  corporation  are  liable  for  the 
whole  loss.  The  plaintiffs  say  that  the 
jresult  will  be  that  the  defendant  will  be 
a  trustee  for  them  of  the  excess  recovered 
from  the  corporation  beyond  the  amount 
of  his  uninsured  loss.  That  proposition 
I  take  to  be  indisputable.  But  the  plain- 
tiffs want  to  go  further  and  say  that  the 
assured,  who  is  entitled  to  bring  the  ac- 
tion against  the  corporation,  is  not  en- 
titled to  be  master  of  that  action,  and 
that  though  acting  bona  fide  he  is  not 
entiUed  to  compromise  it  or  take  any 
other  step  without  their  assent.  I  can 
find  no  ground  whatever  for  that  conten- 
tion. He  is  entitled  to  bring  an  action 
to  recover  the  whole  loss  to  himself,  in- 
cluding that  against  which  he  is  indem- 
nified. He  is  not  entitled  to  compromise 
that  action  otherwise  than  bona  fide. 

Other  objections  are  taken  on  the  point 

that  he  is  a  ratepayer,  and  that  he  would 

.  be  liable  in  that  character  to  contribute  a 

.  portion  of  the  amount  recovered  in  the 


action,  and  he  might  have  regard  to  that 
circumstance  in  settling  it.  He  is  wil- 
ling, however,  to  undertake  not  to  take 
that  circumstance  into  account,  and  so 
disposes  of  that  objection.  Following, 
then,  the  rule  laid  down  by  Vioe-Chan- 
cellor  Kindersley  as  to  interlocutory  ap- 
plications which  ought  not  to  be  made, 
that  undertaking  being  given,  I  make  no 
farther  order  beyond  it.  The  order  will 
be ;  "  The  defendant  undertaking  to  sue 
the  corporation  for  the  whole  amount  of 
loss,  and  not  to  take  into  consideration 
in  any  compromise  his  liability  as  a 
ratepayer,  let  the  costs  be  costs  in  the 
cause. ' 

The  plaintifib  (on  March  18)  appealed 
from  this  order,  and  the  appeal  now  came 
on  to  be  heard  before  Lord  Justice  James. 
It  appeared  that  the  total  loss  incurred 
by  the  defendant  upon  the  buildings  was 
between  57,0002.  and  58,0001.,  the  amount 
of  his  claim  against  the  plaintiff  companies 
was  44,000Z.,  and  the  amount  payable  by 
them  had  been  adjusted  at  about  30,0001. 
The  defendant  also  claimed  from  the  cor- 
poration the  sum  of  6,0002.  as  damages 
for  loss  of  profits  whilst  the  mill  was  un- 
tenantable, and  he  had,  in  accordance  with 
his  undertaking,  commenced  an  action 
against  the  corporation  for  the  full 
amotmt  of  his  claim,  nearly  64^0002.  in 
aU. 

Ifr,  Gotton,  Mr.  Cohen  and  Mr.  Kekewieh 
appeared  for  the  plaintiffs  in  support  of 
the  appeal. — ^The  defendant  had  been  put 
by  the  Master  of  the  Bolls  under  an 
undertaking  to  sue  the  corporation  for 
the  full  amount,  but  he  had  been  left 
at  liberty  to  compromise  for  a  smaller 
amount.  If  he  recovered  the  full  amount 
from  the  corporation  the  plaintiff  com- 
panies would  be  entitled  to  be  repaid  out 
of  it  the  sums  they  had  paid  to  the  defend- 
ant on  his  insurances.  But  tiie  defendant 
claimed  to  be  entitled  to  disregard  the 
plaintiffs'  rights  and  to  compromise  his 
action  for  any  sum  he  pleased,  and  if 
the  amount  recovered  should  be  less  than 
the  amount  of  loss  uncovered  by  his  in- 
surances, he  claimed  to  pocket  the  whole 
of  the  money  so  recovered. 

If  an  insured  had  been  paid  the  amount 
of  his  loss  by  the  insurers  and  afterwards 
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recovered  damages  &om  a  third  party,  he 
was  a  tmstee  of  the  amount  so  recovered 
for  the  msarers.  In  this  case  the  defend- 
ant  might  be  advised  that  his  right  of 
action  against  the  corporation  was  donbt- 
fnl  on  the  ground  that  it  was  difficult 
to  prove  the  alleged  negligence  on  their 
part  or  on  any  other  ground,  and  then  he 
might  compromise  for  a  sum  which  would 
not  recoup  the  insurers.  The  plaintiffs 
contended  that  the  insured  was  a  trustee 
for  the  insurers  of  the  amount  recovered, 
whether  that  amount  be  the  whole  or 
only  part  of  the  amount  of  loss,  and  that 
a  compromise  of  the  action  by  the  defend- 
ant without  regard  to  the  plaintiffs'  rights 
would  be  a  breach  of  trust.  This  Court 
could  not  ascertain  how  far  he  would 
be  liable  for  sacb  a  breach  without 
trying  the  action  to  ascertain  what  he 
would  have  recovered  from  the  corpora- 
tion. This  was  an  analogous  case  to  one 
of  principal  and  surety.  A  surety  who 
had  paid  the  whole  amount  due  from  him 
would  be  entitled  to  prevent  the  debtor 
from  destroying  the  securities. 

Mr.  Fry  and  Mr.  Tapjnng,  for  Mr. 
Lister,  the  respondent. — It  was  most  im- 
portant to  Mr.  Lister  that  his  right  to 
compromise  the  action  should  not  be 
interfered  with  so  long  as  he  exercised 
it  bona  fide,  i.e.  not  for  the  parpose  of 
defeating  the  rights  of  the  plaintiffs.  He 
would  only  be  a  tmstee  of  such  moneys 
as  he  recovered  in  excess  of  the  amount 
of  his  loss.  He  was  first  entitled  to  be 
indemnified  from  every  source  up  to  the 
full  amount  of  his  loss.  If  Mr.  Lister 
should  be  advised  that  it  would  be  for  his 
interest  to  take  20,000i.  from  the  cor- 
poration in  discharge  of  his  claim  he 
shoald  be  at  Uberiy  to  accept  it. 

There  could  be  no  subrogation  unless 
in  a  case  where  the  whole  debt  was  paid — 
Pothier  (Evana'  Trantlation),  vol.  1, 
p.  160. 

A  surety  who  paid  the  whole  of  the 
debt  was  unquestionably  entitled  to  sub- 
rogate, but  not  one  who  paid  only  part  of 
the  debt.     They  referred  to 

The  Mercantile  Law  Amendment  Act, 
19  4  20  Vict.  o.  97.  s.  6. 

Mr.  Cohen  replied. 

All  the  cases  cited  in  the  Oonrt  below 
were  referred  to  on  the  appeal. 


LoBD  Justice  Jahes. — ^In  this  case  the 
Master  of  the  Bolls  has  put  the  defendant 
under  an  undertaking  to  sue  for  the  whole 
amount,  and  does  not  put  him  upon  any 
other  undertaking  except  as  to  the  words 
I  shall  afterwards  mention  about  not  com- 
promising with  reference  to  his  position 
as  a  ratepayer ;  the  Master  of  the  Bolls,  as 
I  understand  it,  has  pronounced  no  decision 
and  expressed  no  opinion  as  to  what  the 
undertaking  would  bind  the  defendant  to 
do.  The  defendant  has  undertaken  to  sue 
for  the  whole  amount.  Well,  that  means 
he  must  sue  for  the  whole  amount,  what- 
ever that  amount  be.  If  I  were  to  put 
him  under  any  restriction  about  compro- 
mising or  anything  of  that  kind,  it  would 
be  determining  the  whole  case  that  he  is 
a  trustee  for  the  insurance  companies. 
Then  that  is  a  matter  hardly  to  be  de- 
termined on  this  interlocutory  applica- 
tion— to  say  that  he  is  a  tmstee  in  such 
a  way  that  he  is  to  be  deprived  of  his 
own  free  action  with  respect  to  a  matter 
in  which  he  is  very  largely  and  person- 
ally interested.  Then  the  Master  of  the 
Bolls  has  thrown  out  in  the  course  of 
his  judgment  an  observation  that  if  he 
compromises  he  must  compromise  bona 
fide.  What  that  is,  the  Master  of  the 
Bolls  does  not  determine,  and  I  do  not 
determine  it.  The  defendant,  Mr.  Lister, 
is  left  by  this  order  free  to  go  on  with 
this  action ;  he  is  left  free  to  conduct  it  as 
he  pleases.  If  he  does  in  the  conduct  of 
the  action  anything  inconsistent  with  his 
duty,  whatever  that  duty  may  be  (which 
will  have  to  be  determined  at  the  hearing 
of  the  cause),  he  will  have  to  make  good 
the  loss  resulting  therefrom.  If  ho  has 
done  nothing  else  than  that  which  be  is 
clearly  entitled  to  do,  having  regard  to  the 
position  he  is  in  and  the  position  the  other 
parties  are  in,  then  he  will  be  liable  to 
nothing.  At  present  he  is  himself  domi- 
nus  litis,  subject  to  a  liability  to  answer  in 
this  Court  for  anything  which  upon  the 
hearing  of  the  cause  shall  be  shewn  to  be 
a  breach  of  some  equitable  obligation  or 
a  violation  of  some  equitable  duty  which 
has  been  cast  upon  bun  by  reason  of  the 
circumstances  of  the  case,  that  being  a 
thing  which  I  do  not  intend  to  express 
any  opinion  upon  at  present.  I  shall 
leave  it  exactly  where  the  Master  of  the 
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Bolls  has  left  it,  as  a  matter  to  be  deter- 
mined at  the  hearing  of  the  cause,  if  the 
thing  should  ever  arise.  Bat  I  agree 
that  the  words  in  the  andertaking  as  to 
his  position  as  a  ratepayer  ought  not  to  be 
inserted,  as  the  appellants  do  not  wish 
the  words  to  remain  there — I  mean  the 
nndertaldng  about  compromising  as  a 
ratepayer.  That  seems  to  me  to  be  some- 
thing almost  idle  to  talk  about  and  ought 
not  to  be  introduced,  but  as  nobody  ob- 
jected to  it  below,  it  was  introduced.  I 
suppose  it  was  thought  it  would  do  neither 
hsfm  nor  good,  and  therefore  it  was  in- 
serted ;  bat  if  the  plaintiffs  who  have  got 
the  undertaking  do  not  wish  those  words 
to  be  contained,  at  their  request  I  shall 
strike  them  out ;  but,  of  course,  that  will 
not  affect  the  question  of  costs,  because  I 
simply  do  that  at  their  request,  they  having 
got  the  andertaking  below.  I  shall,  there- 
fore, make  the  order  which  the  Master  of 
the  Bolls  did  below,  and  with  that  excep- 
tion I  shall  make  no  order  npon  the  mo- 
tion, except  that  the  appellant  pay  the 
costs  of  this  appeal. 


Solicitors — Heesrs.  Bawes  &  Sons,  for  plaintiffs ; 
Mee8i8.Speechl7&  Chamberlain,  agents  for  Mr. 
Q,  £,  Mumfoid,  Biadfoid,  for  defendant. 


■} 


Jessei.,  M.B. 

1874.  >      WABNE  V.  BOUTtEDOE. 

Jnne  11, 12. 

Copyright — Fuhlialier — License — Agree- 
•ment  at   WiU — Unsold    Copies — Married 
Woman. 

A  married  woman  agreed  with  sonie 
publishers  that  they  shndd  fviblish  a  book 
she  had  toritten  at  their  otvn  expense,  and 
sell  it  at  a  shilling  a  copy,  paying  her  a 
royalty  of  a  penny  for  every  copy  sold, 
reckoning  thirteen  copies  as  twelve.  She 
afterwards  gave  notice  to  terminate  this 
agreement  and  made  a  fresh  arrangement 
with  other  publishers  for  the  bringing  out  of 
a  revised  edition.  The  first  piMithers 
sowgM  to  restrain  the  further  publication  of 
the  book  wiMl  the  copies  printed  by  them, 
under  their  agreement  with  the  atUhorest 


were  sold : — ^Held,  that  they  were  not  en- 
titled  to  any  such  relief,  as  they  were  en- 
deavouring to  import  into  the  contract  a  term 
which  it  did  not  contain. 

Semble,  if  the  married  u>oman  had  ex- 
pressly entered  into  a  contract  restricting 
her  right  to  publish  the  book,  such  contract 
might  have  been  enforced  by  injunction 
against  her,  or  any  person  claiming  under 
her  toith  notice. 

This  was  a  bill  filed  by  Messrs.  Wame 
&  Co.,  publishers,  against  Messrs.  Bont> 
ledge,  publishers,  and  a  Mr.  Harry  White- 
side Cook  and  his  wife  Milioent  Whiteside 
Cook. 

Mrs.  Cook  wrote  a  book  called,  "  How 
to  dress  on  151.  a  year,"  and  entered  into 
a  verbal  agreement  with  the  plaintiffs 
that  they  should  publish  the  book  anony- 
mously, bearing  eJI  expenses  directly  or 
indirectly  connected  therewith,  and  that 
each  copy  should  be  published  at  one 
shilling,  and  that  the  plaintifis  should 
pay  her  a  royalty  of  one  penny  for  each 
copy  sold,  reckoning  thirteen  copies  as 
twelre.  Mr.  Cook  afterwards  jomed  in 
receipts  for  money  paid  under  tlus  agree- 
ment. The  plaintiffs  published  the  book 
as  one  of  a  series  called,  "  Wame's  TTsefnl 
Books,"  and  they  expended  upwards  of 
1502.  in  advertising  it,  and  more  than 
40,000  copies  of  it  were  sold.  Mrs.  Cook, 
however,  became  offended  because  tlie 
plaintiffs,  on  publishing  a  book  on 
"Beauty"  as  another  of  their  series,  de- 
scribed it  as  a  companion  volume  to  "How 
to  dress  on  152.  a  year,"  and  she  there- 
upon gave  notice  to  terminate  her  agree- 
ment with  them,  and  made  an  agreement 
for  the  issue  of  a  revised  edition  of  her 
book  with  Messrs.  Boutledge.  The  plain- 
tiffs at  first  contended  that  their  agree- 
ment with  Mrs.  Cook  amounted  to  a  sale 
of  the  copyright,  but  at  the  hearing  they 
only  asked  for  an  injnnction  to  restrain 
the  ftirther  publication  of  the  book  so  long 
as  any  copies  printed  by  them  before  the 
notice  was  given  remained  unsold. 

Mr.  Edward  BeauTnont  {Mr.  Fry  witii 
him),  for  the  plaintiffs. — The  agreement 
gave  us  at  least  a  right  to  print  any  num- 
ber of  copies  within  reasonable  limits,  so 
long  as  it  was  undetermined.  Then  Mrs. 
Cook  cannot  derogate  from  her  own  grant 


Digitized  by 


Google 


Vol.  43.] 


MICHAELMAS  1873  TO  MICHAELMAS  1874. 


COS 


\fy  spoiling  the  sale  of  the  copies  we  have 
printed  nnder  the  agreement.  Even  if 
an  agreement  is  terminable  at  will,  a 
tenant  at  will  has  a  right  to  emblements  ; 
and  we  aak  for  a  right  of  that  nature 
here. 
In 

Sweet  V.  Cater,  11  Sim.  572  (1841) 
Xiord  St.  Leonards  had  agreed  with  the 
plaintiffs  that  thev  shonld  pnblish  2,500 
copies  of  the  tenth  edition  of  his  work  on 
vendors  and  purchasers,  and  sell  them  at 
3Z.  a  cop7,  and  it  was  held  that  the  plain, 
tiff  was  in  equity  an  assign  of  the  copy* 
right  to  the  extent  that  he  was  to  be  the 
B(Se  publisher  of  it,  nntil  the  whole  edi- 
tion should  be  sold.  And  Shadwell, 
V.O.,  in  giving  judgment,  said — "  Sup- 
pose that  before  the  2,500  copies  which 
form  the  tenth  edition,  are  sold.  Sir  E. 
Sngden  should  fancy  that  he  had  a  right 
to  sell  another  edition  to  another  book- 
seller, with  the  immediate  right  of  publi- 
cation, I  apprehend  that  this  Court  would 
certainly  restrain  him  &om  doing  so  on 
this  contract." 
Again  in 
Stevens  r.  Benning,  1  Kay  &  J.  168 

(1854) ;  8.  c.  on  appeal  6  De  G^x, 

M.  &  G.  223 ;  8. 0.  24  Law  J.  Bep. 

(n.8.)  Chanc.  153, 
Wood,  V.C.,  in  giving  judgment,  said — 
"  No  doubt  if  an  author,  in  consideration 
of  a  sum  of  money  paid  to  him,  agrees 
that  certain  persons  shall  have  the  sole 
power  of  printing,  reprinting  and  publish- 
ing a  certain  work  for  all  time,  that 
would  be  parting  with  the  copyright ;  but 
if  the  agreement  is  that  the  publishers, 
performing  certain  conditions  on  their 
part,  should,  so  long  as  they  do  perform 
such  conditions,  have  the  right  of  printing 
and  publishing  the  book,  that  is  a  very 
different  agreement.  The  legitimate  in- 
ference firom  this  contract  is  that,  so  long 
as  the  publishers  duly  and  properly  per- 
form their  duty  with  reference  to  all  they 
have  engaged  to  do,  the  author  shall  not 
be  at  liberty  to  defeat  the  benefit  of  his 
own  agreement,  by  publishing  a  new  edi- 
tion before  the  former  editions  are  sold 
off." 
And  in 

Beade  v.  Bentley  (No.  1),  3  Kay  & 

J.  271  (1867), 


an  unlimited  agreement  of  this  nature 
was  held  to  constitute  a  sort  of  partner- 
ship which  the  author  oonld  not  terminate 
without  allowing  the  publisher  to  reap 
the  fimits  of  all  expenses  incurred  by  him 
on  the  faith  of  it. 

And  in 
HowUt  V.  Hall,  10  W.E.  381  (1862), 
a  publisher  who  had  purchased  the  copy- 
right of  a  work  for  four  years,  was 
allowed  to  sell  after  that  period  copies 
printed  by  him  during  it. 

Mr.  J.  Shortt  and  Mr.  A.  D.  BeU,  both 
of  the  Common  Law  Bar,  for  Mr.  and 
Mrs.  Cook,  and 

Mr.  Daniel  Jones,  for  Messrs.  Boutledge, 
were  not  called  upon. 

Thb  Masteb  01'  THE  Bolls. — This  is  a 
bill  filed  by  some  publishers  against  some 
other  pnbUshers,  and  a  lady  of  the  name 
of  Cook  and  her  husband,  and  it  in  effect 
seeks  to  restrain  the  lady  from  publishing 
or  allowing  others  to  publish  a  work,  the 
copyright  in  which  is  undoubtedly  vested 
in  her.  Now  of  course  if  there  is  any- 
thing to  prevent  her  exercising  her  rights, 
which  is  enforceable  by  injunction, it  must 
be  found  either  in  the  bill  or  in  the  evi- 
denoe,  and  I  cannot  find  it  anywhere. 
There  is  not,  as  far  as  I  can  see,  a  pre- 
tence for  saying  that  she  ever  contracted 
not  to  publish  the  book,  which  is  what  I 
am  asked  to  prevent  her  from  doing. 

First  of  all  this  is  a  bill  for  an  injunc- 
tion in  respect  of  a  contract  as  to  which 
there  can  be  no  specific  performance. 
Whatever  the  contract  may  be,  it  is  not 
contended  that  it  is  one  which  tliis  Court 
will  specifically  perform.  Therefore  it 
comes  amongst  that  class  of  cases  of 
which  Lwmiey  v.  Wagner  (1)  is  a  remark- 
able example,  in  which  tue  Court  will 
restrain  a  penion  from  doing  an  act, 
although  it  cannot  compel  the  person  so 
restrained  to  specifically  perform  the  con- 
tract. That  hardly,  however,  applies 
here  in  the  same  manner,  because  the 
person  sought  to  be  restrained,  or  the 
person  claiming  nnder  titie  &om  her,  is 
not  required  to  do  anything  more ;  and 

(1)  1  De  Gez,  M.  &  &.  604;  s.  c.  5  De  Oez 
&  a  4tiS ;  e.  c.  21  Law  J.  Bep.  (n.s.)  Ohonc  898 
(1862). 
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therefore  many  of  the  objections  which 
have  been  raised  as  to  the  interference  by 
the  Court  in  that  class  of  cases  do  not 
apply  here.  Bnt  still  it  mnst  not  be  for- 
gotten, as  was  said  by  Lord  St.  Leonard's 
in  the  case  of  Lumley  v.  Wagtier  (ubi 
supra),  that  it  is  not  a  jurisdiction  to  be 
extended. 

Now,  what  is  the  jurisdiction  ?  The 
jurisdiction,  if  found  at  all,  must  be 
founded  upon  contract,  and  upon  clear 
contract,  because  if  it  is  dubious,  if  it  is 
not  clear,  the  Court  says — "  We  will  not 
interfere  by  injunction ;  take  any  other 
remedy  you  have  got ;  but  injunction  you 
shall  not  have,  unless  yon  shew  us  a  clear 
contract."  Therefore  it  is  incumbent  on 
the  plaintiff  to  shew  a  clear  contract  by 
some  one  not  to  publish  this  new  edition 
of  the  work  in  question.  Bnt  more  than 
that,  the  contract,  or  whatever  it  was,  was 
a  contract  entered  into  with  a  married 
woman  who  was  entitled  to  this  copyright 
for  her  separate  use.  And,  as  I  under- 
stand, the  mere  power  of  contracting, 
which  a  married  woman  has  in  respect  of 
such  property,  is  not  a  power  of  entering 
into  a  personal  contract  in  the  sense  of 
binding  her  personally,  but  is  a  power  of 
contracting  so  as  to  bind  her  property  ; 
in  other  words,  you  can  enforce  that  con- 
tract as  against  the  persons  who  for  the 
time  being  hold  that  properW,  so  far  as  it 
is  a  contract  affecting  the  property. 
Therefore  I  take  it  that  it  is  not  impos- 
sible that  a  married  woman  may  so  deal 
.  with  copyright,  to  which  she  is  entitled 
for  her  separate  use,  as  to  prevent  the 
assigns  of  that  copyright  breaking  that 
contract.  In  other  words,  I  think  it  is 
not  impossible  that  a  married  woman  may 
put  a  kind  of  fetter  upon  the  right  to 
publish,  that  is,  that  she  may  so  far  validly 
bind  the  copyright,  which  is  a  right  to 
publish,  that  no  person  claiming  under 
ner  by  way  of  assignment  or  license  with 
notice  cotdd  be  allowed  to  pubh'sh.  I 
think  that  is  quite  possible.  Whether  it 
has  been  done  is  always  a  question  to  be 
decided.  I  think  it  is  possible,  that  is  to 
say,  it  would  be  pro  tanio  a  right  to 
publish  in  favour  of  the  person  claiming 
the  benefit  of  the  contract ;  not  that  he 
could  publish  himself,  bnt  that  he  could 
prevent  other  people  from    publishing. 


To  illustrate  what  I  mean  take  a  simple 
instance,  I  suppose  a  married  woman, 
having  a  copyright  settled  to  her  sepairate 
use,  could  give  an  exclusive  right  to  the 
publisher  to  publish  an  edition  of  10,000 
copies,  and  could  at  the  same  time  agree 
that,  in  consideration  of  his  agreeing  to 
publish  that  at  a  given  price,  and  to  pay 
her  a  sum  of  money,  she  would  not  grant 
a  license  to  any  other  person  for  a  defi- 
nite period  to  publish  that  book,  and 
would  not  allow  it  to  be  published  either 
by  herself  or  anybody  else.  That  sort  of 
contract,  enforceable  against  her,  would 
be  enforceable  against  any  one  who  took 
either  an  assignment  or  sale  of  the  copy- 
right with  notice.  I  think  that  that  mnst 
be  so,  because,  if  it  were  otherwise,  in- 
stead of  saying  that  she  had  the  power  of 
dealing  with  her  property  in  the  same 
way  as  a  man,  it  would  be  saying  that  she 
had  not  the  power  of  entering  into  the 
same  beneficial  arrangemente  as  a  man 
can  enter  into.  Bnt  the  real  question 
that  I  have  to  decide  comes  long  before 
we  reach  that  point.  The  question  is, 
what  is  the  contract  P  Now  the  facts  are 
very  few  and  simple.  The  lady,  Mrs. 
Cook,  was  entitled  to  the  copyright  in  a 
book  intituled  "  How  to  dress  on  152.  a 
year  as  a  Lady,  by  a  Lady."  The  plaintiffs, 
Messrs.  Warne  &  Co.  are  well  known 
publishers.  She  asked  them  to  publish  it 
or  something  of  that  sort.  At  all  events 
they  had  an  interview,  at  which,  although 
I  cannot  say  that  it  appears  distinctly  in 
words,  that  both  parties  agreed  that  the 
plaintiffs'  firm  would  publish  the  book 
anonymously  at  their  own  expense  and 
risk,  yet  I  think  that  somethmg  of  the 
sort  occurred;  and,  although  probably 
not  in  words,  there  was  a  sufficient 
amount  of  conversation  between  the  par- 
ties to  convey  that  idea  to  the  min^  of 
these  parties.  Then  this  offer  was  made 
— "  I  offered  "  (this  is  Mr.  Wame's  state- 
ment) "  a  royalty  of  a  penny  a  copy  on 
all  copies  sold,  counting  thirteen  copies 
as  twelve,  to  which  she  replied — '  I  have 
a  speculative  term  of  mind  and  will  take 
the  penny.'  To  this  I  consented."  Now 
that  is  all.  He  says  that  this  is  all  the 
conversation  that  occurred.  It  is  not  de- 
nied that  that  conversation  did  not  create 
a  contract  for  any  definite  period.     The 
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plamti£b'  oonnsel  argued  that  it  -was  a 
contract  revocable  by  either  party  at 
pleasure.  It  was  a  kind  of  joint  adven- 
ture determinable  at  will.  What  was  it 
for  ?  Why  the  publishers  were  to 
publish  this  book,  and  were  to  pay  a 
rojralty  of  a  penny  for  every  copy  they 
sold,  a  very  simple  contract.  What  does 
it  imply  P  First  of  all,  is  it  an  exclusive 
license  P  It  is  not  the  assignment  of  the 
copyright.  That  is  agreed.  I  think  it 
might  be  considered  a  license,  although 
that  is  l^  no  means  an  easy  thing  to  de- 
cide. Neither  party  said  a  woid  about 
its  being  a  license,  and  of  course  nothing 
is  better  settled  in  a  claim  of  copyright 
than  that  a  license  of  this  kind  would  not 
be  an  assignment  of  the  copyright.  But 
then,  looking  at  the  nature  of  the  book, 
and  to  the  publishing,  and  that  it  was  an 
agreement  that  the  publishers  should 
publish  at  their  own  risk  and  pay  the 
royalty,  I  think  the  contract,  so  long  as  it 
existed,  must  be  taken  to  be  an  exclusive 
contract ;  that  is  to  say,  that  as  long  as 
Messrs.  Wame  &  Co.  were  allow^  to 
publish,  so  long  no  one  else  could  publish, 
neither  the  lady  herself  or  an  assign  &om 
her.  That  being  established,  what  is  the 
next  right  it  gives  to  either  party  P  On 
the  determination  of  the  partnership  ad- 
venture, or  whatever  you  choose  to  call  it, 
what  right  had  Wame  &  Co.  in  the  book  ? 
There  is  authority  upon  the  subject,  but 
I  do  not  think  it  wants  authority  ;  I  think 
it  is  plain  that  no  termination  of  the 
agreement  could  deprive  them  of  the  right 
of  selling  the  copies  which  they  have 
themselves  printed  under  this  arrange- 
ment. Whether  the  arrangement  was  at 
will  or  for  a  term,  the  publishers  must 
obtain  the  right  of  selling  the  copies  for 
their  own  benefit  (subject  to  the  royalty) 
which  they  have  printed  at  their  own  ex- 
.pense  in  reliance  upon  that  agreement. 
So  far  I  go  with  the  plaintifis,  but  the 
plaintiffs  then  want  me  to  import  some- 
thing else,  not  only  that  the  publishers 
should  have  a  right  to  sell  any  copies  they 
may  have  printed  before  the  disagree- 
ment, but  that  the  owner  of  the  copy- 
right should  not  have  the  right  to  publish 
at  all  so  long  as  any  copies  remain  un- 
sold. I  cannot  find  that,  and  it  does  not 
Deem  to  be  reasonable  to  import  it,  and  I 


think  so,  because  it  would  come  to  this, 
that  if  the  publishers  printed  a  very  large 
number  of  copies,  it  would  deprive  the 
authoress  of  the  copyright.  Therefore  I 
cannot  import  such  an  unreasonable  term 
into  the  agreement. 

Then  it  is  said,  that  if  you  g^ve  the 
publisher  no  protection,  the  result  may  be 
that  the  author  may  publish  another  edi- 
tion a  day  or  two  after  the  publishing  of 
the  first  edition,  and  so  destroy  the  vuue 
of  the  remaining  copira  of  the  first  edi- 
tion remaining  unsold.  That  may  be ; 
and  it  is  said  that  that  is  so  unreasonable 
that  you  must  infer  some  stipulation  to 
prevent  it.  Why?  No  doubt  partner- 
ships at  will  have  their  inconveniences  as 
weU  as  their  conveniences.  There  is  no 
reason  why  I  should  make  persons  take 
up  a  totally  difierent  position  from  that 
which  they  have  agreed  to  take  up,  be- 
cause it  might  be  convenient  to  one  of 
the  parties  after  the  termination  of  the 
arrangement.  If  you  do  want  that  pro- 
tection for  a  term  of  years  or  for  a  defi- 
nite term,  you  must  contract  for  it.  That 
is  all.  But  I  cannot  import  such  a  term 
into  the  contract.  I  should  make  part- 
nerships at  will  involve  consequences  that 
the  partnei's  never  dreamt  of.  I  put  an 
illustration  of  this  in  the  course  of  the 
argument,  but  I  might  put  a  dozen.  Sup- 
pose two  people  took  a  shop  together  in 
London,  one  finding  the  capital,  the 
other  the  skill  and  power  of  management, 
and  suppose  the  one  finding  the  capital 
took  a  lease  of  the  shop  and  expended  a 
large  sum  of  money  in  furnishing  fix- 
tures, stock-in-trade  and  goods;  and  a 
week  afterwards  the  other  one  determined 
the  partnership.  No  doubt  that  might 
occasion  a  very  great  loss  to  the  capitalist ; 
but  could  I  import  an  agreement  that  the 
other  man  should  not  carry  on  any 
business  elsewhere  until  Bu£Scient  time 
had  been  given  to  enable  the  first  man  to 
get  remuneration  for  the  expenditure  in 
buying  stock  and  leasing  the  shop,  and  so 
forth  ?  For  that  is  what  I  am  asked  to 
do  in  this  case.  The  answer  is,  "  No ; 
if  you  wanted  to  engag;e  the  services  of 
a  skilled  man  for  a  term  of  years,  you 
should  have  made  your  partnership  for 
a  term  of  years,  and  then  you  could  not 
have  got  rid   of  him  at  your  will   and 
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pleasure ;  bnt  yoa  hare  g^t  the  advantage 
of  determining  the  management  at  yonr 
■will  and  pleasure,  and  you  object  to  hia 
determining  it  when  he  likes."  In  fact 
I  am  asked  to  make  an  agreement  for 
the  parties,  and  an  agreement  which  I 
am  satisfied  was  never  contemplated  on 
the  part  of  the  lady,  and  which  I  very 
mncn  doubt  was  ever  contemplated  by 
the  publishers.  I  believe  it  was  not.  I 
believe  the  publishers  relied,  not  upon 
any  legal  bargain  at  all,  bnt  upon  this : 
they  had  great  experience  with  authors, 
and  they  had  found  that  as  a  rule  when 
arrangements  of  this  kind  were  made 
they  were  not  broken  without  sufficient 
reason ;  and  I  cannot  help  seeing  that  in 
this  case  if  something  had  not  occurred, 
which  it  is  not  for  me  to  say,  was  or 
was  not  a  sufficient  reason,  but  which 
the  lady  thonght  a  sufficient  reason,  this 
bargain  or  arrangement  would  have 
gone  on  and  would  not  have  been  termin- 
ated ;  and  that  in  my  opinion  is  what  the 
publishers  relied  on,  and  that  is  what  the 
lady  reUed  on.  This  bargain  has  been 
put  an  end  to,  and  I  cannot  make  a  new 
l>argain  for  the  parties ;  and  I  say  it  is 
not  only  not  necessary  to  infer  any  such 
term  as  the  plaintiffs  insist  upon,  but  I 
think  the  introduction  of  such  a  term 
would  be  irrational,  and  as  there  is  no 
such  term  in  the  contract,  and  I  decline 
to  infer  one,  the  result  is  that  there  is 
no  breach  of  contract  of  which  the  plain* 
tiff  can  complain,  and  consequently  this 
bill  must  be  dismissed  with  costs. 


Bolicitora — Messrs.  Beaumont  &  Son,  for  plain- 
tiffs ;  Mr.  A.  B.  Hoidem,  for  Mr.  &  Mrs.  Cook ; 
Messrs.  Allen  &  Son,  for  Messrs.  Boutledge. 


Hail,  V.C. 

1874, 
April  30, 


n 


PEEBT  V.  MERRTtT. 


Will — Construction — Absolute  Interest — 
"Money  remaining  after  Death  of  Legatee  " 
—Bepugnant  Bequest. 

Tettakr  gave  all  hie  real  and  personal 
estate  to  trustees  upon  trust  to  pay  the  resi- 


due of  his  personal  estate  to  his  wife  for 
her  own  absolute  use  and  benefit,  and  t^kr 
several  other  devises  he  gave  ail  the  money, 
if  any,  that  should  be  remaining  after 
payment  of  his  wife's  just  debts,  ^e.,  to 
legatees  named :  —  Held,  thai  the  widow 
took  an  absolute  interest  in  the  residuary 
personal  estate. 

Thomas  Merritt,  deceased,  duly  made 
his  will,  dated  the  26th  of  April,  1870,  by 
which  he  made  the  following  bequest; 
"  That  my  trustees  shall  pay  die  reddne 
of  my  personal  estate  to  my  wife,  Elisa- 
beth Merritt,  for  her  own  absolute  uae 
and  benefit,  and  I  direct  my  said  lanstees 
to  pay  the  rents  and  annual  income  of 
all  my  real  and  le^ehold  estates  to  my 
wife  during  her  life/' 

He  made  the  following  bequest  at  the 
close  of  his  will,  which,  it  was  contended, 
cut  down  the  Absolute  gift  of  the  person- 
alty to  a  life  interest  after  the  devises. 
After  disposing  of  the  reversion  of  the  real 
property,  he  declared  that  "all  the  money 
(if  any),  that  shall  be  remaining  after  pay- 
ment of  the  just  debts  and  funeral  expenses 
of  my  dear  wife,  Elizabeth  Merritt,  shall 
be  equally  divided  between  my  said  daugh- 
ter, Ann  Griffiths,  and  her  three  children, 
Charles  Jenkins,  Frederick  William  Wat- 
kins,  and  Ann  Minerva  Nash,  to  share 
and  share  alike  as  tenants  in  common." 

Elizabeth  Merritt  died  intestate,  and 
the  defendant  was  her  sole  next  of  kin. 
The  trustees  of  the  will  filed  this  bill  for 
administration.  The  defendant  claimed 
the  personalty  as  having  been  given  to 
Elizabeth  Merritt  absolutely,  and  con- 
tended that  the  subsequent  clause  vraa 
repugnant  to  this  absolute  gift. 

Mr.  0.  T.  Simpson  for  the  plaintiff. 

Mr.  B.  B.  Sogers,  for  the  defendant, 
relied  on 

Watkins  v.  Williams,  21  Law  J.  Bep. 
(N.8.)  Ghano.  601 ;  s.  o.  3  Mac.  & 
Q.  622 ; 
Sandfield  v.  Bandfield,  4  Drew.  147 ; 
s.  c.  2  De  Gex  &  J.  57. 

Mr.  T.  L.  WHkinson,  for  Charles  Jen. 
kins  and  others  entitled  under  the  gift  oyer. 

Hall,  V.C,  said  the  principle  of  Wat- 
kins  V.  WiUiams  {ubi  supra)  was  appli- 
cable.   The  whole  of  the  reeidne  oc  tbe 
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personal  estate  having  been  given  to  the 
wife  tor  her  own  abeolnte  use  and  benefit, 
BO  that  she  was  at  liberty  to  spend  the 
capital  as  she  might  think  proper,  what 
did  the  other  ^fc  at  the  end  of  the  will 
amoimt  to  P  That  gift  was  in  substanoe 
one  of  the  money  remaining  after  the  pay* 
mentof  the  jnst  debts  of  his  wife,  i.  o.,  the 
money  remaining  after,  and  that  which 
the  wife  had  thought  proper  to  spend, 
and  the  payment  of  her  jnst  debts.  A 
gift  of  tms  kind  was  so  indefinite  'and 
repugnant  to  the  power  of  disposition 

g'ven  to  the  wife,  that  effect  oonld  not 
)  given  to  it.  In  Henderson  v.  Oross  (1) 
tluro  was  a  bequest  of  residue  to  the 
testatrix's  fitther,  "  to  spend  both  princi- 
pal and  interest^  or  any  part  of  it,  during 
his  lifetime,"  and  should  he  "  not  spend 
the  property,"  then  in  trust  for  the  tes- 
tatrix's sisters ;  and  it  was  held  that  the 
gift  to  the  &<her  was  absolute,  and  the 
sift  over  was  inconsistent  with  it  and 
inoperative.  The  Master  of  the  Bolls 
in  deciding  that  case  followed  Boss  v. 
Bo$t  (2),  in  which  a  limitation  over  of  a 
bequest  of  a  leg^aoy  was  held  to  be  void. 
Therefore  there  must  be  a  declaration 
that  the  widow  was  absolutely  entitled, 
and  the  personal  estate  must  be  carried 
over  to  the  separate  account  of  her  legal 
representative. 


Solieiton — ^Ueana.  Oovdell,  6raiid7&  Co.,  agents 
for  ICr.  H.  Field,  Swansea,  for  plaintiff ;  ]&.  L. 
W.  Orcgory,  'agent  for  Mr.  Jonathan  Ferrin, 
Bristol,  fior  defendants. 


LoBiM  Jvanoas. 

1874. 

April  28. 


I" 

J   Ex 


re  uvBBPOOt.  civil. 

BKBVICE  A8800UTI0N; 

B»  parte  aiiSENWooD. 


Winding  «p — Payment  to  Petitioner— ~ 
Protected  Trantaetion  —  Oompanies  Act. 
1862  (26  4-  26  Viet.  c.  89),  see.  153. 

A  creditor  filed  a  petition  to  taind  vp  a 
UtnUed  company,  but  delayed  his  proceed- 
ings on  payment  of  part  of  his  debt  with 
a  promise  of  payment  of  the  remainder. 
No  further  payment  was  made,  and  ulti- 

(1)  29  Bear.  216. 

(2)  IJ.  &  W.  164. 
)(||W  Simis,  4?.— 0^4x9. 


mately  a  winding  vp  was  ordered  on  his 
and  other  petitions ; — Held,  that  the  pay- 
mtrni  to  hvn  was  not  a  transaction  that 
ought  to  be  protected  by  the  Oourt  under 
section  153  of  the  Companies  Act,  1862 
(which  avoids  all  payments  after  the  peti. 
tion,  unless  the  Court  otherwise  directs), 
and  that  the  money  must  be  refunded. 

This  was  an  appeal  &om  an  order  of 
the  Vice-ChaDoellor  of  the  County  Pala- 
tine of  Lancaster. 

On  the  8th  of  May,  1873,  the  appellant, 
H.  Qreenwood,  served  on  the  Liverpool 
Civil  Service  and  Public  Supply  Associa- 
tion, Limited,  a  demand,  under  section  8 
of  the  Companies  Act,  1862,  for  the  pay- 
ment of  a  sum  of  308!.,  the  balance  due 
to  him  on  a  bill  against  the  company 
for  advertisements.  On  the  same  day 
Ctreenwood  oommenoed  an  action  against 
the  company  for  1002.,  part  of  the  whole 
amount,  for  which  he  held  a  dishonoured 
cheque,  and  this  amount  was  paid  on  the 
17th  of  May,  reducing  the  amount  due  to 
2082. 

On  the  30th  of  May  Gbeenwood  pre- 
sented a  petition,  founded  on  his  demand, 
to  wind  up  the  company,  and  it  was  an- 
swered for  the  24th  of  June. 

On  the  same  day  Greenwood  served  his 
petition  on  the  company;  but,  at  the 
request  of  one  of  the  duvctors  and  the 
solicitor  of  the  company,  his  solicitors  de. 
laved  the  advertisement  of  the  petition 
tiU  the  next  day,  to  give  a  Airther  oppor- 
tunity of  payment. 

On  the  next  day  (which  was  a  Satur- 
day) the  company  offered  to  pay  1002.  of 
the  amount,  but  Mr.  Greenwood's  soli- 
citors would  only  accept  it  on  the  terms 
embodied  in  the  following  receipt,  given 
in  their  name— 

"  Received  from  the  above  company  the 
sum  of  1002.,  on  account  of  debt  and  costs 
of  petition  herein;  the  company  to  pay 
the  balance  of  debt  and  costs  on  Saturday 
week,  we  undertaking  that  advertise- 
ments will  not  appear  earlier  than  Monday 
week." 

On  the  following  Wednesday,  however, 
Gbeenwood'ssolicitors  heard  that  the  com- 
pany had  themselves  presented  a  petition 
to  wind  up  the  company.  In  consequence. 
Greenwood  advertised  his  petition,  the 
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adyeridsemente  appearing  on  Thorsdaj, 
the  5ih  of  June. 

On  the  15th  of  June  a  winding  up 
order  was  made  on  both  the  aboTe>men- 
tioned  petitions  and  another  creditor's 
petition. 

On  an  application  of  the  official  liqni> 
dator  of  the  company,  the  Conrt  declared 
the  snm  of  1002.,  paid  on  Saturday,  the 
Slst  of  May,  an  asset  of  the  compaiw,  and 
ordered  it  to  be  retomed  by  Mr.  Green- 
wood.   Mr.  Oreenwood  appealed. 

Mr.  North,  for  the  appellant. — The  only 
section  of  the  Gompanies  Act,  1862,  which 
can  depriye  ns  of  the  lOOZ.  we  reoeiyed 
bona  fide,  on  account  of  onr  debt,  and  in 
consideration  of  car  delaying  onr  adyer- 
tisements,  is  section  153.  ^at  proyides 
that  all  dispositions  of  the  property, 
effects  and  things  in  action  of  the  com- 
pany .  .  .  made  between  the  commence- 
ment of  this  winding  np  and  the  order 
for  winding  np,  shall,  unless  the  Ooort 
otherwise  order,  be  yoid.  K  bona  fide 
payments  made  after  a  petition  is  pre- 
sented are  not  to  be  allowed  to  stand 
good,  the  presentation  of  a  petition 
mast,  in  eyery  case,  put  a  stop  to  the 
oompcmy's  business.  The  payment  was 
made  by  the  company  as  a  going  concern, 
and  to  enable  it  to  continue  its  business ; 
and  the  business  has  now  been  sold  as  a 
going  concern. 
He  cited— 

In  re    WUishire  Iron  Oompany,  37 

Law  J.  Bep.  (n.b.)  Ghana.  554; 

s.  c.  Law  Bep.  3  Ghanc.  443 ; 
Gibba  and  West's  ease,   39  Law  J. 

Bep.  (n.bO  Chano.  667 ;  s.  o.  Law 

Bep.  10  £q.  812. 
There  is  another  point  that,  eyen  if  the 
payment  was  improper,  the  Oourt  has  no 
summary  jurisdiction  against  a  creditor 
to  maka  him  return  the  amount;  but  I 
feel  unable  to  raise  that  point,  as  it  seems 
to  have  been  waived  in  the  Court  below. 

Mr.  Bobinson  and  Mr.  F.  Thompson,  for 
the  liquidator,  were  not  called  upon. 

Mellish,  L.J. — This  is  an  appeal  from 
an  order  of  the  Vice-ChanceUor  of  the 
County  PaJatine  of  Lancaster.  The  qnes- 
tion,  which  is  one  of  some  importance, 
and  which  appears  to  have  been  never  yet 
direotlj  deciaedf  is  whether,  if  a  creditor 


of  a  joint-stock  company,  nnaUe  to  obtain 
payment,  make  a  demand  under  section 
80,  and  then  not  being  paid  presents  his 
petition  for  a  winding  up,  and  tiien,  bona 
fide,  as  I  will  take  i^  an  arrangement  is 
made  between  him  and  the  company  for 
the  purpose  of  getting  paid  during  the 
interval  after  the  petition  is  presented, 
by  which  the  company  pay  a  portion  of 
the  debt,  with  a  promise,  which  is  not 
afterwards  performed,  to  pay  tiie  re- 
mainder, and  then  the  petitioner  goes 
on,  and  obtains  a  winding  np  order, 
ought  the  Court,  under  section  153,  to 
allow  that  payment  to  stand,  or  ought 
the  Court  to  direct  him  to  bring  the  money 
into  Conrt,  and  so  allow  him  to  reoeiye 
only  a  proportionate  share  with  the  oHher 
creditors. 

No  doubt,  under  section  153,  that  is 
purely  a  matter  for  the  discretion  of  the 
Oourt. 

The  efiCect  of  that  section  is,  that  the 
payment  is  made  void,  unless  the  Court 
otherwise  orders ;  and  we  have  to  deter- 
mine whether  we  shall  otherwise  order. 

I  do  not  mean  to  express  any  dissent 
&om  the  cases  which  have  been  cited — 
that  a  bona  fide  transaction  in  carrying  on 
its  business  by  a  oompany,  between  a 
petition  to  wind  np  and  the  winding 
up  order  ought  to  be  protected.  The 
question  here  is,  whether  the  petitioner 
is  to  retain  the  money  obtained  by  the 
very  petition  on  which  the  winding 
up  order  is  made.  That  appears  to  me 
contnuy  to  the  sound  principles  that  have 
always  prevailed  in  bankruptcy.  By  sec- 
tion 79  of  the  Companies  Act,  1862,  the 
company  is  to  be  wound  up  whenever 
(amongst  other  things)  it  is  unable  to  pay 
its  debts.  Then  section  80  provides  tisat 
:a  oompany  is  to  be  deemed  unable  to  pay 
its  debts,  when,  after  demand  made  as 
there  mentioned,  the  oompany  has  fiuled 
to  pay  or  secure  the  debt. 

That  happened  in  this  case,  and  the 
creditor  filed  his  petition,  asserting  that 
the  company  was  unable  to  pay  its  debts. 
If  he  had  withdrawn  his  petition,  and 
given  up  his  assertion  upon  payment 
of  his  debt,  or  if  he  had  been  paid  his 
whole  debt,  and  then  his  petition  had 
been  dismissed,  it  would  have  been  dif- 
ferent,   But  if  he  insists  on  «  winding  np 
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order,  on  the  gronnd  that  when  he  pre> 
sented  his  petition  the  company  was 
anable  to  pay  its  debts,  and  on  that 
RTOond  a  winding  np  order  is  made,  he 
Eas  no  right  to  any  advantage  over  the 
other  creditors.  A  creditor  of  that  kind 
says  that  he  is  willing  to  take  an  equal 
dmra  with  the  other  creditors.  He 
ooght  not  to  insist  on  a  winding  np, 
and  at  the  same  time  obtain  a  larger 
share  of  the  assets  than  the  other  cre- 
ditors, any  more  than  in  the  case  of  a 
petitioning  creditor  in  bankruptcy.  The 
Conrt  wonld  never  allow  such  a  creditor 
to  receive  a  greater  amount  than  the  other 
creditors.  The  order  of  the  Yice-Chan- 
oellor  must  be  affirmed. 
Jahxs,  L.J.,  concurred. 


Soliciton— Mr.  W.  W.  Wynne,  for  appellant ;  Mr. 
L  H.  E.  Oill,  liverpool,  for  leepondents. 
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KSIOHT  V.   SmOHT. 
JKPH8  V.   KNIGHT. 


Hall,V.O, 

1874. 
June  5, 

.  AdnUnisiraUon — Husband  of  Beeiduary 
Legatee,  Exeoutcr — WaeHng  Asgete — Fund 
in  Oowrt — Wi/e'e  Egwiy  to  a  Settlement. 

A  tone's  equity  to  a  settlement  attaches 
only  to  property  which  comes  to  Aer  huS' 
tand'e  hands  in  his  marital  right. 

If  a  testator  bequeaths  his  property  to  a 
married  looman,  and  makes  her  hrtsband 
his  executor,  and  he  acts,  he  is  primarily 
responsible  to  the  estaie  ;  and  if  largely  in- 
debted to  it,  his  wife  has  no  equity  to  a 
eetttemetU  out  of  any  part  of  it  titt  her  has- 
baiuPs  UahHUiesto  it  are  discharged. 

■  Farther  consideration. 

The  testatrix  in  these  suits  bequeathed 
her  residuary  personal  estate  to  four 
l^atees,  of  whom  one  was  a  married  wo- 
man.  The  married  woman's  share  was 
not  settled  by  the  will  to  her  separate  use. 
She  was  separated  from  her  husband.  He 
was  the  executor  of  the  will.  As  such  he 
proved  the  will,  received  and  wasted  a 
considerable  portion  of  the  assets,  and  was 


much  indebted  to  the  estate.  There  was, 
however,  a  small  fund,  part  of  the  estate, 
in  Court.  The  wife  of  the  executor  asked 
for  a  declaration  that  as  he  had  lost  tho 
other  part  of  the  estate  in  which  she  was 
beneficially  interested,  she  had  an  equity 
to  a  settlement  out  of  the  iund  in  Court. 

Mr.  Oreene  and  Mr.  JoUiffe  appeared  for 
the  plaintiff  in  the  suit  of  Jephs  v.  Knight, 
who  had  the  conduct  of  that  of  Knight 
v.  Knight,  They  contended  that  as  the 
exeontor's  acts  hsA.  diminished  the  estate, 
and  as  he  was  liable  to  it  in  respect  of 
them,  the  general  equities  of  the  suit 
must  override  the  particular  eqnil^  of  any 
party  to  it. 

.  Mr,  WaUer  and  Mr,  Bunting,  for  the  mar* 
ried  woman,  cited — 

Baker  v.  EaO,  12  Ves.  497; 
Watt  Y.  TomUnson,  16  Ves.  413  j 

[Hall,  V.C,  referred  to 

Osbom  y.  Morgan,  9  Hare,  432 ;  s.  o. 
21  .Law  J.  Bep.  (n.b.)  Chaup.  318.] 

Mr,  Oreene  replied. 

HAI.L,  y.C— I  should  have  thought 
that  the  question  which  arises  in  this  case 
was  one  on  which  there  could  have  been 
found  some  distinct  and  authoritatiye  deci- 
sions ;  but  as  it  is,  the  question  must  be 
determined  on  principle.  Mr.  Waller, 
indeed,  referred  to  two  cases,  but  they 
only  amount  to  this,  that  the  Court,  when 
deiding  with  funds  aotoally  in  existence, 
considers  whether  the  funds  came  to  the 
hands  of  the  executor,  or  are  in  his  hands 
as  executor,  or  in  his  marital  right.  The 
question  in  each  case  is  one  of  foot.  The 
husband,  being  executor,  may  hold  the 
funds  in  the  first  instance  as  such.  If, 
after  that,  he  appropriates  them  to  his 
marital  right,  it  is  not  clear  that  on  proof 
of  that  the  position  of  things  would  be  in- 
terfsred  with.  Bat  the  predse  question 
to  be  here  determined  is  this :  the  executor 
is  the  husband  of  one  of  the  residuary 
legatees ;  on  taking  the  accounts  of  the 
estate  he  is  found  to  be  considerably  in. 
debted  to  it;  nothing  whatever  appears 
to  have  come  to  his  wife  as  a  residuary 
legatee,  but  there  is  a  small  portion  of  the 
estate  in  Court.  Is  it  competent  for  her  to 
say  to  her  husband,  "  You,  as  my  husband, 
and  as  between  yourself  and  the  other 
legatees,  cannot  olaim  anything  in  respect 
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of  mj  share  till  70a  have  made  good,  as 
oxecntor,  all  that  is  due  from  yoa  to  the 
estate  'i  but,  nevertheless,  I,  as  your  wife, 
have  a  right  to  my  proportion,  that  is, 
one-fourth  of  the  assets  actoally  existing 
in  Court."  Can  the  wife  of  the  executor 
say  that,  so  long  as  his  liability  to  the 
other  beneficiaries  on  the  estate  is  undis- 
charged P  I  think  the  other  legatees  may 
well  insist  that  nothing  shall  be  taken  by 
the  executor,  in  right  of  his  wife,  out  of 
the  funds  in  existence,  so  long  as  there  is 
anything  due  from  him  to  the  estate :  that 
is  to  say,  the  wife's  equity  to  a  settlement 
attaches,  not  to  the  property  as  such,  bat 
to  that  property  which  her  husband  takes 
in  his  marital  right ;  and  if  there  be  no 
such  property  there  is  no  such  equity 
— OshoTn  T.  Morgan  (vbi  mpra).  It 
appears  to  me  that  if  a  testator  gives 
his  property  to  a  married  woman,  and 
makes  her  husband  his  executor,  the  hus- 
band is,  as  executor,  primarily  responsible 
to  the  estate.  The  estate  must^  therefore, 
be  distributed  on  that  footing. 

SolicitoiB — Mr.  J.  O.  Shearman,  for  the  plaintiff; 
Mr.  W.  A.  Willonghby,  for  the  lady. 


N,V.C.1 
874.  } 
D.  14.    J 


Bacon,  V.C. 
1874. 
Jan. 


LATHAM  V.  THE  OHABTERID 
BANK  OF  INDIA,  CHINA 
AMD  AUBTBALU. 


Construction  —  Assignment  —  Power  of 
Sale — Bin  of  Lading — Policy, 

BiUs  were  drawn  against  cotton  consigned 
to  Englamd.  The  cotton  was  hypothecated, 
hy  means  of  a  letter  in,  favour  of  a  bank 
which  bought  the  biUs;  at  the  same  time 
biUs  of  lading  and  apoUey  were  handed  to 
the  bank.  The  letter  contained  a  power  to 
keep  insured,  and  a  power  to  seU  the  cotton 
in  case  of  non-payment,  and  to  apply  any 
balance,  after  satisfaction  of  the  bills,  to- 
wards other  debts  due  from  the  consignor  to 
the  bank: — Held,  that  money  received  on 
the  polity  could  not  be  applied  in  payment 
of  anything  beyond  what  was  due  on  the 
biUs. 

This  was  a  suit  by  the  partners  in  tiie 
firm  of  Finlay,  Soott  &  Co.  to  recover  the 


balance,  amounting  to  about  4702.,  out  of 
1,7002.,  paid  by  an  insurance  company  to 
the  defendants,  the  Chartered  Bank  of 
India,  China  and  Australia,  the  holders  of 
a  policy  of  insurance  on  cotton  sent  by  the 
slup  Aurora  fi\)m  Bombay  to  Liverpool, 
which  ship  was  burnt  on  her  passage. 

The  policy  was  e£^t«d  by  Jetha 
Vnllabjee,  a  native  trader  of  Bombay,  t^  ' 
shipper  of  the  cotton.  He  oonsigneit'the 
cotton  to  the  defendants,  the  bank,  and 
ou  the  14th  of  April,  1870,  drew  three  bills 
for  1,2002.  against  it,  which  were  accepted 
by  Messrs.  Coupland ;  but  Messrs.  Coup- 
land  and  Jethu  Yullalsjee  both  &iled,  and 
the  bank,  who  held  the  bills,  paid  them- 
selves out  of  the  1,700{.  Their  right  to 
do  this  was  not  disputed,  but  th^  (turned 
under  a  letter  or  hypothecation,  dated 
April,  1870,  and  signed  by  Jetha  Vnllab- 
jee, to  apply  the  balanoe  of  4702.  towards 
mtis&ction  of  other  bills  in  their  bands. 

The  plaintiffs  claimed  under  a  letter  of 
assignment  of,  among  otiiet  things,  "  va- 
rious policies  of  insurance"  (including 
the  policy  in  question),  "  subject,  never- 
theless, to  all  now  existing  l^al  charges 
and  incumbrances  on  eaim.  polides,  pro- 
ceeds or  money."  This  letter  was  dated 
Jannary,  1871. 

The  bank  afterwards  bonght  from 
Messrs.  Haigh,  Wilson  S  Co.,  of  Liver- 
pool, certain  other  biUs  of  exchange 
drawn  by  Jetha  Ynllabjee,  and  ac- 
cepted by  Messrs.  Haigh,  Wilson  4( 
Co.  These  were  drawn  against  cotton 
sent  by  the  ships  Western  Belle  and 
Canute.  Messrs.  Haigh,  Wilson  &  Co, 
&iled,  and  the  cotton  against  which  these 
latter  biUs  was  drawn  did  not  realise  the 
amount  due  on  the  bills.  The  bank  claimed 
to  set  off  the  balance  of  4702.  out  of  the 
polimr  money  on  the  Aurora  against  this 
deficiei 


There  were  two  questions— one,  whe- 
ther the  terms  <^  the  letter  of  April,  1870, 
gave  them  a  charge  tm  the  balance  of  the 
policy  money;  the  other  whether,  under 
the  circumstances,  they  had  not  released 
the  estate  of  Jethu  Ynllabjee  from  all  lia- 
bility on  the  bills  accepted  by  Messrs. 
Haigh,  Wilson  &  Co.,  by  giving  time  to 
this  latter  firm. 

The  letter  of  hypothecaticm  of  the  143i 
of  April,  1870,  was  as  follows —         / 
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"Having  iihis  day  sold  to  yon  ihree 
bills  of  exotaange  drawn  bj  me  on  Messrs. 
Conpland  Brothers,  of  Liverpool,  the  par- 
ticnlara  of  which  are  noted  at  foot,  and 
having  at  the  same  time  handed  to  yon, 
aa  ooUateral  securities,  for  the  due  pay> 
znent  of  the  stdd  bills,  the  bills  of  lading  and 
shipping  doonments  of  the  several  goods, 
^i<*o  stated  at  foot  the  agreement  is  under- 
8to  d  to  be  as  follows — 

"I  authorise  the  Chartered  Bank  of 
India,  Australia  and  China,  or  any  mana- 
ffer  or  agent  thereof  (but  not  so  as  to 
make  it  imperative),  to  insure  the  above 
goods  from  sea  ri^  including  loss  by 
capture,  and  also  from  loss  by  fire  on 
shore,  in  case  they  shall  omit  to  do  so 
immediately  after  notice  from  you  to  that 
e£fectt  and  to  add  the  premiums  and  ex- 
penses of  such  insurance  to  the  amount 
ohargeable  to  me  in  respect  of  the  said 
bills,  and  to  take  their  recourse  against 
the  said  goods  or  against  me  for  their  re- 
imbursement, and  also  to  sell  any  portion 
of  the  said  goods  which  may  be  necessanr 
for  pajrment  of  freight;  and  the  said  bank 
are  to  take  such  measures  generally,  and 
to  make  such  charges  for  commission,  and 
to  be  accountable  in  such  manner,  but  not 
further  or  otherwise,  as  in  ordinary  cases 
between  a  merchant  and  his  correspondent. 

"  I  also  hereby  authorise  the  said  bank, 
and  the  holders  of  the  above  bills  for  the 
time  being,  to  take  conditional  acceptances 
of  all  or  any  of  such  bills,  to  the  effect 
that  on  payment  thereof  at  maturity  the 
above-mentioned  bills  of  lading  and  ship- 
ping documents  shall  be  delivered  to  the 
drawees  or  acceptors  thereof,  and  such 
authorisation  on  my  part  shall  be  taken 
to  extend  to  cases  of  acceptance  for 
honour. 

"I  further  authorise  the  Chartered 
Bank  of  India,  Australia  and  China,  or 
any  manager  or  agent  thereof^  on  de&ult 
bemg  made  in  aoc^>tance  on  presentment, 
or  in  payment  at  maturity,  ot  any  of  the 
above  bills,  or  on  the  drawer's  suspension 
of  payment  during  the  currency  of  the 
bills,  to  sell  the  said  goods,  or  a  compe- 
tent part  thereof,  and  to  apply  the  nett 
proceeds  (after  deducting  usual  commis- 
sion and  charges)  in  payment  of  such 
bills,  with  re-exchange  and  charges,  the 
balanoe,  if  anyi  to  be  placed  agamst  any 


other  of  my  Inlls  which  may  at  the 
time  be  in  the  hands  of  the  said  bank,  or 
any  other  liability  of  me  to  the  said  bank, 
and,  subject  thereto,  to  be  accounted  for 
to  the  proper  parties.  In  case  the  nett 
proceeds  of  such  goods  shall  be  insufficient 
to  pay  the  amount  of  any  such  bills,  with 
re-exchange  and  charges,  I  authorise  the 
Chartered  Bank  of  India,  Austndia  and 
China,  or  the  holders  thereof  for  the  time 
being,  to  draw  on  me  for  the  deficiency, 
and  I  engage  to  honour  such  drafts  on 
presentment;  it  being  understood  that 
the  account  current  rendered  by  the  said 
bank  shall  be  acknowledged  and  allowed 
as  sufficient  proof  of  sale  and  loss. 

"  I  further  authorise  the  said  bank,  or 
the  holders  of  the  said  bills  for  the  time 
being,  in  case  the  aforesaid  power  of  sale 
shall  not  have  arisen  at  any  time  before 
their  maturity,  to  accept  payment  from 
the  drawees  or  acceptors  thereof^  if  re- 
quired so  to  do,  and  on  payment  to  deliver 
the  said  bills  of  lading  and  shipping  do. 
cuments  to  such  drawees  or  acceptors; 
and,  in  that  event,  the  said  bank,  or  the 
holders  of  the  said  bills,  are  to  allow  a 
discount  thereon  fDr  the  time  they  ma^ 
have  to  run,  at  the  Bank  of  England  mim- 
mum  rate  of  the  day,  if  taken  up  in  London, 
or  if  in  India  or  China,  at  the  current 
rate  of  discount  of  the  day  on  Gtovemment 
acceptances  in  India  or  China,  as  the  case 
maybe. 

"  Lastly.  It  is  mntnally  agreed  that  the 
delivery  of  said  collateral  securities  to 
your  bank  shall  not  prejudice  your  rights 
on  said  bills  in  case  of  dishonour,  nor 
shall  any  recourse  taken  thereon  affect  the 
title  of  the  bank  to  said  securities,  to  the 
extent  of  my  liability  to  your  bank,  as 
above." 

This  letter  was  in  printed  form,  and  had 
a  schedule  of  documents,  in  which  the 
particulars  of  the  bill  of  lading  and  three 
bills  of  exchange  were  set  out^  but  no  other 
document. 

Mr,  Kay  and  Mr,  Ferren  contended, 
that  under  the  letter  of  hypothecation  no 
right  could  arise  in  respect  of  liabilities 
o&er  than  the  particular  biUs  mentionedin 
it  until  the  necessity  for  sale  arose.  The 
£EM3t  of  a  sale  was  a  condition  precedent 
to  the  existence  of  any  such  right.  But  if 
tbia  were  not  so,  the  right  to  apply  the 
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goods  themselves,  or  their  proceeds,  did 
not  of  iteelf  draw  with  it  the  right  to  the 
policy  money — 

BemdUon  v.  Strang,  36  Law  J.  Bep. 

(n.s.)  Chanc.  879 ;  s.  c.  on  app. 

ibid.  665 ;  b.  o.  Law  Bep.  3  Chanc. 

588. 

As  the  poliOT  money  was  not  expressly 

charged  with  the  farther  liability,  the 

Court  would  not  import  such  a  cbfu^. 

Mr.  EdcUs  and  Mr.  Westlake,  tor  the  de- 
fendants, said  the  policy  was,  perhaps,  not 
expressly  made  subject  to  any  churge  at 
all ;  but  the  plain  msaning  of  the  trans- 
action, as  a  whole,  was  that  the  bank 
should  hold  the  proceeds  of  the  policy  on 
the  same  trusts  as  the  proceeds  of  the 
goods,  if  the  necessiiy  to  convert  either 
into  money  should  arise. 

[Bacon,  Y.O.,  put  the  question  of 
part  of  the  goods  being  lost,  and  suffi- 
cient arriying  to  satisfy  the  claim  on  tiie 
particular  bills.  He  asked  whether,  in 
such  case,  the  defendants  could  have  a 
chame  on  the  policy  money.] 

"V^ether  that  were  the  case  or  no,  the 
neoessitsr  to  receive  the  whole  policy 
money  had  the  same  effect  in  chu-ging 
tiiat  money  as  the  necessity  for  a  sale  had 
in  charging  the  purchase  money. 

No  doubt  a  person  who  had  a  right  to 
stop  m  trammtu  had  no  claim  over  a  policy 
effected  by  a  consignee — 

Bemdtson  v.  Strang  (tibi  supra). 
But  there  it  was  clear  tii&t  the  defendants 
were  intended  to  have  some  charge  on 
the  policy. 

Mr-.  Kaif  replied. 

Baoob,  Y.C. — It  is  a  little  surprising 
that  out  of  one  of  the  most  ordinary  mer- 
cantile transactions  that  can  be,  such  a 
question  ss  this  should  arise,  and  that  it 
should  be  discussed  at  such  a  length  as  I 
have  listened  to  it.  I  have  listened  very 
willingly,  because  the  thii^  is  not  without 
its  interests. 

The  transaction  is  simply  this.  A 
shipper  in  Lidia  draws  a  bill  on  his  con- 
signees in  England,  he  sells  it  upon  the 
market  in  India,  and  accompanies  it  with 
the  bill  of  lading,  which  is  the  only  docu- 
ment that  I  know  of;  but  it  is  stated 
that  at  the  some  time  he  deposited  with  the 
persons  who  bought  the  bill  of  exchange 


of  him,  a  policy  of  insurance  against  da- 
mage by  fire  to  the  cargo. 

Now  what  is  the  meaning  of  that  trans- 
action ?  Without  stopping  for  a  moment 
to  consider  the  terms  in  which  it  is  ex* 
pressed,  it  is  this,  and  this  only :  I  have 
shipped  to  England  goods  that  are  worth, ' 
at  least,  the  1,200!.  for  which  I  have 
drawn.  I  give  you,  by  means  of  the  bill 
of  lading,  the  power  to  secure  to  yourself 
the  payment  of  that  1,200{.  if  the  parties 
liable  upon  the  bills  do  not  pay.  Is  there 
anything  more  in  the  contract  between 
the  parties?  Is  any  other  sum  ibaa. 
1,2002.  in  the  contemplation  of  either  of 
them — ^the  man  who  buys  or  the  man  who 
sells  the  bills  ?  It  is  impossible  to  say 
that  anything  else  entered  into  their  con- 
templation. The  only  use  of  the  policy  of 
insurance  is  to  guard  against  any  accident 
that  may  happen  by  which  the  value  of 
the  goods  shipped  should  be  diminished, 
and  to  insure  titB  holder  of  the  bills  that 
he  shall  have,  at  least,  the  value  of  iJie 
100  bales  of  cotton  which  are  shipped  on 
board  the  ship.  That  is  the  plain  trans- 
action, that  is  so  stated  in  tiie  answer; 
and,  without  attaching  more  importanoe 
to  iho  words  of  the  answer  than  reallj 
belong  to  them,  or  endeavouring  to  strain 
them  beyond  what  I  take  to  have  been 
the  true  intention  of  the  partira  and  the 
true  nature  of  this  most  ordinary  mercan- 
tile transaction,  the  statement  in  the  an- 
swer is,  that  at  the  same  time  the  shipper 
handed  to  the  bank,  as  security  fbr  the 
payment  of  the  said  draft,  the  bill  of  lading 
of  the  cotton  and  the  policy  of  insurance. 
That  is  the  real  transaction  between  the 
parties,  and  the  benefit  of  that  to  tiie  foil' 
the  defendants,  the  bonk,  have  had.  The 
letter  of  hypothecation,  as  it  is  called,  and 
rightly  enough  so  called,  does  not  extehd 
that  in  the  sUghtest  degree. — "Having 
this  day  sold  to  you  three  bills  of  esohaage 
drawn  Inr  me  on  Messrs.  Coupland  Bro- 
thers, of  Liverpool,  the  particulars  of 
which  are  noted  at  foot,  and  having,  at 
the  same  time,  handed  to  yon  as  collateral 
securities  for  the  due  payment  of  ib.e  said 
bills,  the  bills  of  lading,  and  shipping  do- 
cuments of  the  several  goods,  also  settled 
at  foot,  the  agreement  is  understood  to 
be  as  follows" — ^And  then  follows  the 
agceeauBut,  wMoh  gives,  first  of  all,  powat< 


Digitized  by 


Google 


.T0I..43.J 


MIOHAEliMAS.1873  TO  IHOHAELMAS  1874 


Bii 


to  the  pmohaaer  of  the  bill  to  iiunire,  if  be 
tbinkafit.  ItgiTesbimpowertodeal,dimng 
the  onirenoy  of  the  biU.  Then  comes  this 
— "Ifhrther  anthoriae  theCfaarteredBank 
of  India,  Australia  and  Ohins,  or  any 
manager  or-agent  thereof  in  de&ult  being 
made  in  acceptance,  on  presentment  or  in 
pigment  at  maturity,  of  any  of  the  above 
bills,  or  on  the  drawee's  suspension  of 
payment  daring  the  oorrency  of  the  bills, 
to  sell  the  said  goods,  or  a  competent  part 
thereof^  and  to  apply  the  nett  proceeds  " 
in  varioos  ways ;  and,  amongst  others,  to 
cany  the  bakmce,  if  any,  which  shall  r&> 
.main,  to  the  credit  of  the  vendor's  acconnt 
.with  the  bank  upon  any  other  bills.  But 
it  is  confined  in  its  terms,  as  well  as  it  is 
confined  entirely  in  its  natnre,  to  those 
bills  amounting  to  1,2002.,  and  to  those 
-100  bales  of  cotton,  which  are  mentioned 
in  the  doounent  to  which  I  have  been 
referring. 

Upon  what  ground  can  it  be  said  that, 
if  by  any  accident  beyond  the  terms  of 
this  contract,  a  sum  of  money  came  into 
the  hands  of  the  Chartered  Bank  of  India, 
Australia  and  China,  that  they  were  there- 
fore at  liberty  to  apply  that  in  satis&ction 
of  any  debt  which  tiie  Indian  merchant 
might  Qwe  to  them  ?  There  is  no  ground 
whatever  for  any  such  pretence.  The  con- 
tract is  clear,  plain,  usual,  ordinary,  and 
open  to  no  doubt  or  question.  Nobody 
has  questioned  the  right  of  the  Chartered 
Bcmk  of  India,  Anstatiia  and  China,  to 
have  the  bills  mentioned  in  this  memo, 
ran^um  satisfied,  and  they  have  been  sa- 
tisfied not  exactly  in  the  mode  here  con- 
templated, but  by  means  of  that  delivery 
.to  them  of  the  policy  of  insurance,  which 
was  BO  delivered  to  them  only  that  they 
.niighi  have  the  biUs  paid  when  they  ar- 
:rived  at  maturity.  It  would  be  pnttuig  a 
oonstmction  on  these  words  wholly  at 
.variance,  not  only  with  the  intention  of 
Jiie  parties,  but  at  variance  with  t^e  very 
expressions  themselves  if  I  were  to  hold 
.that  by  means  of  this  transaction — this 
letter  of  hypothecation,  and  the  policy  of 
insurance  which  accompanied  .it — that 
they  were  entitled  to  any  more  than  the 
-Tcry  sum  which  was  expressed  in  the  bUls 
of  exchange. 

The  case  might  be  decided  upon  that 
.po^t,.aDd  upon  that  point  .alone.    That 


would  be  enough  to  justify,  the  plaintSb 
in  tina  demand  which  they  now  make. 

[Bacon,  Y.C,  then  decided  that,  nnder 
the  circumfitances,  the  bank  had  given 
time  to  Messrs.  Haigh,  Wilson  &  Co.,  and 
thus  released  the  estate  of  Jethu  Vullabjee 
fix>m  all  liabilities  on  the  bills  accepted  by 
Messrs.  Haigh,  WUson  &  Co.,  and  said] — 

The  policy  of  insurance  I  take  to  have 
been,  not  only  from  the  words  which  are 
used,  but  in  its  very  nature,  simply  a  ae- 
ciuii^  that  the  bills  should  be  paid  when 
they  become  due.  They  have  been  paid 
after  they  became  due.  The  whole  de- 
mand of  the  bank  in  respect  of  those  bills 
— all  that  was  contemplated  by  the  letter 
of  hypothecation,  has  been  accomplished. 
The  bonk  hare  had  all  they  contracted  to 
have ;  the  bank  have  had  all  they  are  en- 
titled to  have ;  and  to  say  that  the  pro- 
ceeds of  the  policy  of  insurance  are  to  stand 
instead  of  the  goods  is  in  contradiction  of 
that  principle  of  law  which  I  gather  from 
Bemdtson  v.  Strang  (ubi  supra),  where 
the  purport  of  the  decision  is  to  point  out 
clearly  that  the  goods  themselves,  and  the 
policy  efiTected  in  respect  of  those  goods, 
are  in  their  nature  distiact,  and  are  not 
to  be  confounded,  and  that  one  is  not  to 
be  taken  for  the  other.  The  same  thing 
is  equally  apparent  here.  There  is  no  con- 
nection, not  only  in  the  expression  of  the 
documents  referred  to,  but  there  is  no 
connection  in  right  or  reason,  or  in  &ir 
justice,  in  an  ordinary  mercantile  trans- 
action, between  the  policy  of  insurance, 
which  was  only  to  affect  the  payment  of 
the  bills,  or  provide  the  means  of  paying 
the  lulls,  and  the  sniplns  which,  if  the 
goods  had  arrived  safely  and  had  been 
sold,  the  bank  might  have  made  some 
claim  to. 

In  my  opinion,  the  plaintiffs  sucoeed  in 
their  demand,  and  they  are  entitled  to 
the  4702.,  which  is  the  balance  of  the 
policy  of  insurance,  and  for  which  alone 
this  bill  was  filed. 


Solidtora — Meesn.  Markby,  Tarr^  &   Stewart, 
-    fbr  plaintiffs;    Uessrs.  Linklater,  Hackwood, 
Addison  &  Brown,  for  defendants. 
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Jane  9. 

Practice — Cons.  Ord.  vii.  r.  '2 — Partner- 
ship— Solicitort — Joint  and  Several  Lia- 
hUUy  of  Partners  —  MisappUcation  of 
Glient's  Money. 

Where  a  client  has  entrusted  a  firm  of 
solicitors  with  moneys  for  investment  on  his 
behalf,  he  is  at  liberty,  in  the  event  of  their 
misapplication  of  the  moneys,  to  sue  aM 
or  any  one  or  more  of  the  members  of  the 
firm,  their  liability  being  both  joint  and 
several. 

Atkinson  r.  Maehreth  (85  Law  J.  Rep. 
(N.8.)  Chanc.  624 ;  8.  c.  Law  Bep.  2  Eq. 
570)  observed  upon. 


OOUBTS  OF  OHANOBBT: 


pr.  8. 


This  snit  was  institated  hy  Jessica 
Plumer,  a  married  woman,  by  her  next 
friend,  to  establish  the  liability  of  the 
estates  of  Jonas  Gregory  and  his  son, 
William  Gregory,  both  deceased,  formerly 
in  partnership  with  Thomas  Clairk,  as  so- 
licitors, under  the  firm  of  Gregory,  Son  & 
Clark,  to  repay  to  her  two  sums  of  1,3002. 
and  1,700?.,  belonRing  to  her  for  her  sepa- 
rate nse,  and  which  she  had,  as  she 
alleged,  entrusted  to  Jonas  and  William 
Ghngory,  as  her  solicitors,  for  parpoees  of 
investment  on  her  behalf. 

The  interest  on  the  two  soms  was  paid 
to  her  by  the  fftther  and  son  during  their 
Tespeotive  lives,  she  believing,  as  she 
alleged,  that  both  sums  had  been  duly  in* 
vested ;  but,  upon  the  death  of  WiUiam 
Orcwoiy,  in  March,  1871 — ^his  &ther 
havmg  died  in  1865 — the  payment  of  in- 
terest ceased,  and  she  then  found,  as  she 
all^fed,  that  both  sums  were,  in  &ot, 
lost. 

■The  bill  also  prayed  for  the  adminis- 
tration of  the  estates  of  the  Gregorys  and 
for  the  usual  accounts. 

The  bill  stated  that  Mr.  Olark  was  a 
partner  in  the  firm  during  pai*t  only  of 
the  time  over  which  the  transactions 
therein  referred  to  extended,  bat  that  he 
took  no  part  in  such  transactions,  and  was 
not  a  necessary  party  to  the  suit. 

Jonas  Gregory's  executors  admitted 
assets  sufficient  to  answer  the  plaintiff's 
claim,  but  William  Gregory's  estate  was 
insolvent. 


Upon  the  oaose  coming  on  toe  hearing, 
a  preliminary  ohnedaon  was  laised  on  be- 
half of  Jonas  Oregoty's  exeoatois,  the 
point  being  also  riused  by  their  answer, 
that,  inasmooh  ae  the  plaintifiT's  daim 
rested  on  the  ground  of  the  partnership 
transactions,  1&.  Clark  was  a  neoeasaiy 
party  to  the  snit.  The  objection  was 
accordingly  now  argued. 

Mr.  Qhuse  and  Mr.  WaMer,  for  Jonas 
Gregory's  exeoators,  in  support  of  the 
otgection,  contended  that  no  relief  oonld. 
be  obtained  in  the  absence  of  Clark,  and 
cited— 

Atkinton  r.  Maehreth,  35  Law  J.  Bep. 
(n.b.)  Ghano.  624;  s.  o.  Law  Bep. 
2  Bq.  570. 
Mr.  Cotton  and  Mr.  E.  OuOer,  ior  the 
plaintifr. — We  say  that  the  money  waa 
handed  to  Messrs.  Gregory  as  oar  soli- 
citors, for  the  porpose  of  investment  in 
our  behalf.     The  joint  and  several  lia- 
bility of  the  members  of  a  firm  of  soli- 
citors in  such  a  case  is  expressly  laid  down 
by  Lord  Bomilly,  M.Bi. — 

Atkinson  v.  Maehreth  {vhi  tupra), 
and  by  the  Lords  Jastices  in 

St.  Aubyn  t.  Smart,  Law  Bep.  3 
Chonc.  App.  646 ; 
affirming  yonr  Honour's  decision, 
Law  Bep.  5  £q.  183. 
We  are,  therefore,  entitled  to  sae  anjr 
one  or  more  of  the  members  of  the  firm— 
Ooru.  Ord.  vii.  r.  2. 
[Maldis,  Y.C,  leSsrred  to  his  jadgmont 
in 

8t.  Avibyn  ▼.  Bmart  (vibi  ««pra) ; 
and  mentioned — 

Blair  v.  Bromleu,  2  Ph.  854,  542 ; 
s.  0. 16  Law  J.  Bep.  (n.8.)  Ohano. 
105,  495.] 
Mr.  QUuse,  in  reply. — ^The  bill  alleges 
virtually  a  breach  of  trnst^  bat  prays 
general  accounts  against  the  Gr^^ozTa 
only.    We  are  entiued  to  have  our  co- 
trustee before  the  Court,  that  he  may  be 
boond  by  the  accounts— 

Oopmird  V.  AVen,  2  De  Gez,  J.  &  S. 
173 ;  8.  0.  33  law  J.  Bep.  (h.s.) 
Chano.  475. 

Maums,  Y.C,  said  that,  with  great  sub. 
mission  to  the  late  Master  of  the  BoUfi^ 
he  took  it  to  be  perfectly  settled  that 
where  money  had  been  advanoed  by  a 
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client  to  a  firm  of  solicitors,  to  be  applied 
on  hia  behalf,  if  the  money  were  lost,  the 
client  could  sne  all  or  any  one  of  the 
members  of  the  firm.  That  was  settled 
by  St.  Aubyn  v.  Smart  (ubi  supra),  in 
■which  Atkinson  v.  Mackreth  (ubt  lupra) 
was  cited.  He  was,  therefore,  of  opmion 
iliat  where  there  was  a  breach  of  duty, 
whether  on  the  part  of  trustees,  or  on  the 
part  of  a  firm  of  solicitors,  which  created 
a  joint  and  several  liability,  you  might 
sue  all  or  any  one  or  more  of  such 
trustees  or  solicitors. 


Soljcitora — ^Messrs.  Eadcliffe,  DavieB  &  Cator,  for 
idaintiff;  Mr.  W.  Bohm,  for  defendants,  Jonas. 
Qregoiys  executors. 


Hall,  V.O.  "I 

1874.  >  UOOBE  V.  HOORE. 

May  6, 7,  25.  J 

Hiuband  and  Wife  —  Bonatio  mortis 
Causa — BaUway  Scrip  Certificates — De- 
posit Note — Costs. 

The  plaintiff  (who  was  her  husland's 
executrix)  claimed  railway  certificates 
and  a  deposit  note,  either  as  having  been 
given  to  her  by  her  husband  in  his  lifetime, 
or  on  the  ground  tluit  he  had  constituted 
himself  a  trustee  of  them  for  her,  or  as  dona- 
lionet  mortis  causa: — 

Held,  following  "Ward  v.  Turner  (2  Ves. 
sen.  431),  that  railway  certificates  could 
not  be  made  the  suiyect  of  a  donatio  mortis 
causa.  And  held,  on  the  facts,  that  she 
was  not  entitle  to  the  railway  certificates, 
but  was  entitled  to  the  deposit  note  as  a 
donatio  mortis  causa. 

Motion  for  decree. 

The  plaintiff  in  this  suit  was  the  widow, 
and  she  and  the  defendant  James  Moore 
were  the  executrix  and  executor  of  Wil- 
liam Moore,  who  died  on  the  1st  of  Jan- 
iian%  1873,  without  issne. 

William  Moore,  by  his  will,  dated  the 
7tb  of  October,  1871,  gave  the  residue 
of  bis  real  and  personal  estate  to  the 

Knr  Sbbiss,  43.— Chaxc. 


plaintiff  for  life,  with  remainder,  in  default 
of  issue  of  the  testator,  to  his  brothers 
and  sister  in  equal  shares.  The  suit  re- 
lated to  certain  railway  certificates, 
or  stock  and  shares,  and  a  deposit  note. 
As  regarded  the  railway  stock,  the  bill 
stated  as  follows — FrcTious  to  1866  the 
testator  was  the  owner  of  a  debenture  for 
100{.  in  the  London,  Chatham  and  Dover 
Bailway  Company.     In  July,  1866,  he 

gave  ihe  debenture  to  the  plaintiff,  telling 
er  that  she  might  either  sell  it  then  or 
keep  it ;  bat  that  it  was  his  opinion  that 
it  would  pay  up  in  time.  In  1870  the 
debenture  was  surrendered  to  the  com- 
pany, who  issued  to  him  64{.  arbitration 
debenture  stock,  422.  arbitration  prefer* 
euce  42.  10«.  per  cent,  stock,  and.l4Z. 
arbitration  ordiuary  stock,  in  exchange  for 
the  debenture.  Thp  testator  handed 
the  certificates  of  those  stocks  to  the 
plaintiff,  saying,  "  These  are  yours."  The 
certificates  remained  in  her  possession  till 
July,  1872,  and  in  the  interim  her  husband 
gave  her  the  dividends.  In  July,  1872, 
he  lost  the  dividend  warrant  for  that 
month,  and  the  plaintiff  cave  him  the 
certificates  in  order  to  dbtain  a  divi- 
dend warrant  in  place  of  the  lost  one. 
Such  new  warrant  was  accordingly  sent 
to  the  testator,  but  he  omitted  to  return 
the  certificates  to  the  plaintiff,  though 
he  promised  to  do  so,  and  frequently  spoke 
of  them  as  her  property.  Under  those 
circumstances,  the  plaintiff  contended  that 
her  husband  had  constituted  himself  the 
trustee  for  her  of  the  certificates,  and 
all  moneys  payable  by  virtue  of  the 
same,  which  she  alleged  thereby  became, 
in  equity,  her  absolute  separate  property. 
With  respect  to  the  deposit  note,  the  bUl 
stated  that  on  the  6th  of  August,  1872, 
the  testator  deposited  with  the  Derby  and 
Derbyshire  Banking  Company  the  sum 
of  4702. 10«.,  for  which  he  received  the 
usual  deposit  note.  Early  in  December, 
1872,  he  became  seriously  ill  of  the  dis- 
ease of  which  he  died.  On  the  25th  of 
December  of  that  year,  being  hopelessly 
ill,  he  told  two  of  his  brothers  and  the 
plaintiff  that  he  wanted  the  note  and  cer- 
tificates in  order  that  he  might  give  them 
to  her.  They  were  accordingly  searched 
for,  but  could  not  then  be  found ;  and  the 
phuntiff  was  so  informed.  On  the  follow* 
4£ 
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ing  day  her  lidaband  asked  the  plainiaff 
whether  she  had  had  the  note  and  certifi- 
cates  given  to  her,  and  seemed  very  much 
distorbed  when  told  that  she  had  not  got 
them.  He  then  sent  his  servant  to  his 
warehouse  to  ask  one  of  his  brothers  to 
send  him  the  note,  but  the  servant  re- 
tamed  saying  it  conid  not  be  found.  The 
testator  then  sent  her  back  ag^ain,  with 
fnrther  particular  instmctions  as  to  the 
note,  and  directed  her  not  to  come  away 
until  she  had  it.  The  servant  then  got 
it,  and  brought  it  to  the  testator's  bed- 
room, and  gave  it  to  him,  when  he  opened 
4he  envelope  in  which  the  note  was,  read 
the  note,  and  handed  it  to  the  plaintiff, 
saying,  "Here,  missus;  this  is  for  you." 
She  then,  in  his  presence,  and  in  that  of 
his  brother,  said,  in  reply  to  a  question 
from  her  husband,  that  she  had  got  the 
note.  After  that  he  asked  her  if  she  had 
the  railway  scrip  ;  and  on  her  saying  she 
had  not,  he  desired  her  to  ask  his  brothers 
for  it,  which  she  did,  and  they  handed  it 
to  her.  After  her  husband  had  given 
her  the  note,  he  asked  her  if  she  had 
cashed  it.  He  seemed  much  troubled 
when  she  told  him  she  had  not ;  and  at 
last,  in  order  to  pacify  him,  she  said  she 
had  cashed  it  and  obtained  gold  for  it. 
As  a  matter  of  fact,  the  plaintiff  did  not 
venture  to  leave  the  house  in  consequence 
of  the  hopeless  state  of  her  husband  ;  and 
she  did  not  attempt  to  get  the  note  cashed. 
The  defendant  refused  to  recognise  her 
right  to  the  certificates  and  the  note. 
She  contended  that  each  of  the  cer- 
tificates, BO  far  as,  and  if  they  did  not 
then  belong  to  her  beneficially,  under  the 
circumstances  above  stated,  was  delivered 
and  given  by  her  husband  to  her  by  way 
of  doiuUio  moriis  causa ;  and  so  was  the 
deposit  note  ;  and  that  such  delivery  and 
gift  were  so  made  by  her  husband  upon 
his  deathbed,  and  to  take  effect  upon  his 
death  and  to  become  absolute  thereupon. 
The  bill  then  stated  that  the  general 
assets  of  the  testator  were  amply  Bn£5.cient 
for  the  payment  of  his  debts,  funeral  and 
testamentary  expenses,  and  prayed  that 
the  defendant  might  be  ordered  to  exe- 
cute the  necessary  transfer  to  the  plaintiff 
of  the  London,  Chatham  and  Dover  stocks 
in  the  bill  mentioned;  or  otherwise,  that 
an  order  might  be  made  Testing  saoh 


stoclcB  in  the  plaintiff ;  that  the  defendant 
might  be  ordered  to  give,  or  concur  in 
giving,  all  necessary  notices,  requiring 
payment  to  the  pltuntiff  of  the  money 
payable  l^  the  deposit  note  in  the  biU 
mentioned ;  and  to  sign,  or  concur  in 
signing,  all  necessary  receipts  for  the 
same,  so  as  to  enable  the  plamtiff  to  re- 
ceive such  money ;  or  otherwise  that  an 
order  might  be  made  vesting  the  light  to 
receive  and  give  discharges  for  such 
money  in  the  plaintiff  alone ;  and  that 
the  defendant  might  be  ordered  to  pay  the 
oosto  of  this  suit. 

The  defendant  by  his  answer  denied 
generally  and  particularly  the  plaintifi^s 
allegations  as  to  both  branches  of  her 
case.  He  stated  (generally)  that  the  tes- 
tator was  in  the  habit  of  constant  oom- 
munication  with  him  and  his  brothers, 
and  he  never  told  the  defendant  of  any 
gift  to  the  plaintiff  of  the  certificates, 
or  of  any  mtention  to  make  snch  a 
gift ;  nor,  so  far  as  the  defendant  knew  or 
believed,  did  the  testator  tell  either  of  his 
other  brothers  of  it.  He  believed  that 
if  the  testator  had  given  the  plaintiff  the 
certificates,  he  would  have  told  them 
or  one  of  <hem  of  sach  gift,  and  that  he 
would  have  mentioned  it  to  the  defendant 
as  one  of  his  executors.  He  insisted  that 
even  if  all  the  facts  stated  in  the  bill  were 
true,  yet  the  alleged  gift  and  delivery 
to  the  plaintiff  of  ^the  certificates  and 
deposit  note,  would  not  have  constitated 
a  valid  gift  thereof  by  way  of  doncUio 
mortig  causa  or  otherwise  to  the  plaintiff. 

He  further  said  that,  judging  from  the 
state  of  health  of  the  testator  at  the  time 
of  the  alleged  delivery  and  gift,  and  from 
the  other  surrounding  circumstances,  the 
defendant  did  not  behove  that  each  or  any 
of  the  certificates  (so  &r  as  and  if  they 
did  not  then  belong  to  the  plaintiff  bene- 
ficially, under  the  circumstances  in  the 
bill  set  forth,  as  he  submitted  they  did 
not)  in  fact  were  or  was  delivered  or 
given  by  the  testator  to  her,  either  by 
way  of  donatio  mortis  oausa  or  in  any 
other  way ;  or  that  the  deposit  note  was 
delivered  or  given  to  the  plaintiff  by  way 
of  donatio  mortis  causa  or  in  any  other 
way ;  or  that  such  delivery  and  gut  were 
BO  made  upon  the  testator's  deathbed,  or 
were  to  take  effect  upon  his  death  or  (o 
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become  absolute  thereupon ;  and  the  de. 
fendant  therefore  justified  his  conduct  as 
executor,  and  submitted  that  his  costs 
should  be  provided  for,  and  the  bill  in 
the  suit  dismissed  with  costs. 

A  great  deal  of  evidence  -was  adduced 
on  both  sides ;  but  all  of  it  that  is  mate- 
rial to  this  report  will  sufficientlj  appear 
from  the  judgment,  mfra. 

Mr.  J.  H.  Palmer  and  Mr,  Bimmonds, 
for  the  plaintiff. — First,  as  to  the  cer> 
tificates. 

(a)  The  testator  gave  the  original  de- 
benture to  the  plaintiff.  He  handed  it  to 
her  for  her  own  use,  and  it  thereby  be- 
came hers.  But  if  that  is  not  sufficiently 
cleaf ; 

(6)  Then  he  paid  her  the  dividends  on 
the  shares  after  the  surrender  of  the  de- 
benture. He  made  himself  a  trustee  of 
them  for  her — 

Orant  y.  Orani,  34  Beav.  623 ;  s.  o. 
84  Law  J.  Rep.  (n.s.)  Chano.  641. 

(c)  Such  a  relationship  need  not  be 
constituted  by  a  written  declaration  of 
trust ;  it  may  be  by  parol— 

Morgan  v.  McUleion,  89  Law  J.  Bep. 
(n.b.)  Chanc.  680 ;  s.  o.  Law  Bep. 
lOEq.475; 
Jones  V.  Lo(^,  85  Law  J.  Bep.  (n.b.) 
Chano.  117;    s.   c.    Law  Bep.  1 
Chano.  25 ; 
Biehardt  v.  Delbridge,  ante,  459 ;  s.  o. 
Law  Bep.  18  Eq.  11, 
followed 

MUroy  v.  Lord,  4  De  Gex,  P.  &  J. 
264;  8.  c.  81  Law  J.  Bep.  (n.s.) 
Chanc.  798, 
but  is  no  doubt  distinguishable  &om  the 
present  case. 

[HalIi,  V.C.  —  Do  you  contend  that 
(•if  a  man  says  to  A.  B.,  I  have  1,0002. 
stock  in  my  name,  I  give  it  to  yon,"  that 
makes  the  person  in  whose  name  the  stock 
stands  a  trustee  for  A.  B.  P  ] 
Mr,  Palmer.— Yea.     That  is 
Grant  v.  Orant  {ubi  gupra)  ; 
a  fortiori,  where,  as  here,  the  dividends 
are  paid  over  to  the  donee;  because  that 
is  what  the  trustee  of  them  for  her  would 
bimself  do. 

(d)  But  the  plaintiff's  case  as  to  the 
certificates  does  not  rest  there.  She 
claims  them  as  a  donatio  nwrtis  causa.  As 
to  that,  it  fortifies  rather  than  weakens 


the  gift  to  consider  that  the  testator,  at 
the  last  moment,  intended  to  "perfect"  a 
"  previously  imperfect "  gift. 
[Haix,  V.C— In 

Ward  V.  Turner,  2  Ves.  sen.  431, 
Lord  Hardwick  held  that  delivery  was 
necessary  to  donatUmes  mortis  causa,  and 
that  the  delivery  of  receipts  for  South 
Sea  Annuities  was  not  sufficient,  though 
a  strong  evidence  of  the  intent.] 

Mr.  Palmer. — That  case  is  distinguish- 
able from  the  present  one.  Then  again, 
cases  of  policies  of  assurance,  bonds,  pro. 
missory  notes,  and  bills  of  exchange  are 
in  point — 

Jn  re  Veal;  Veal  v.  Veai,  27  Beav. 
303;   s.  c.  29  Law  J.  Bep.  (n.s.) 
Chanc.  821 ; 
Bankin  v.  Weguelin,  27  Beav.  309 ; 
s.  c.  29  Law  J.  Bep.  (n.s.)  Chanc. 
323  (n.) ; 
Amis  V.  Witt,  33  Beav.  619 ; 
Witt  V.  Amiss,  1  B.  &  S.  109;  s.  c. 

30  Law  J.  Bep.  (n.s.)  Q.B.  318 ; 
Gardner  v.  Parker,  3  Madd.  184 ; 
Lawson  v.  Lawson,  1  P.  Wms.  441: 
MUler  V.  MiOer,  3  P.  Wms.  356. 
In  re  Beak's  Estate;  Beak  v.  BeaJc, 
41  Law  J.  Bep.  (n.b.)  Chano.  470 ; 
s.  o.  Law  Bep.  13  Eq.  489  ; 
Bouts  V.  BlUs,  4  De  Gex,  M.  &  G. 
249 ;   s.  c.  17  Beav.  121 ;  s.  o.  22 
Law  J.  Bep.  (n.s.)  Chanc.  716. 
Second,  as  to  the  deposit  note.    The 
plaintiff  is  clearly  entitied  to  that,  either 
as  given  to  her  by  act  inter  vivos,  or  as  a 
donatio  mortis  coMsa. 

Mr.  Lindley  and  Mr.  OracknaU,  for  the 
defendant. — The  plaintiff's  case  divides 
itself  into  two  parts — 

First,  as  to  the  certificates  ;  which 
head  is  again  sub-divided,  thus — 

(a)  As  to  what  the  te»tator  did  with 
them  before  his  last  illness. 

(6)  As  to  what  he  did  during  it,  so 
as  to  make  a  donatio  mortis  catua  of  them. 
Second,  as  to  the  deposit  note. 
(a)  As  to  the  testator's  acts  with 
reference  to  the  railway  certificates 
before  his  last  illness.  The  plaintiff's  case 
is  that  her  husband,  in  July,  1866,  after 
the  embarrassed  state  of  the  affairs  of  the 
London,  Chatham  and  Dover  Bailway 
Company  had  become  notorious,  gave  her 
the  debenture  and  told  her  "she  might 
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either  sell  It  tlien  or  keep  it,  bat  that  it 
was  his  opinion  it  wonld  pay  up  in  time." 
She  did  not  say  where  the  debenture 
was  kept,  and  it  is  not  forthcoming ;  but 
that  of  course  is  explicable.  The  testator 
was  the  registered  owner  of  it  in  the 
books  of  the  company,  and  so  continued. 
Her  statement,  therefore,  that  he  told  her 
to  sell  it  or  keep  it  cannot  possibly  be 
equivalent  to  a  gift  of  it  to  her.  But  if 
not  a  gift  of  it,  will  it  make  him  a  trustee 
of  it  for  her  ?  Certainly  not.  The  testa- 
tor exchanged  it  afterwards  for  the  arbi- 
tration stock.  The  plaintiff  does  not  say 
where  the  certificates  were  kept.  The 
defendant  says  that  "  they  were  kept 
in  the  safe  in  the  warehouse,  and  that  he 
had  seen  them  there  many  times."  The 
burden  of  proving  the  gift  by  her  husband 
to  her  of  these  certificates  prior  to  ^  his 
last  illness  lies  wholly  on  the  plaintiff, 
and  she  must  strictly  discharge  herself  of 
that  obligation.  It  was  said  in  her  behalf 
that  she  had  the  warrants,  but  that  was 
not  correct,  for  the  testator  had  them  and 
received  the  money  on  them,  after  which 
he  gave  the  money  to  the  plaintiff.  But 
that  wiU  not  make  a  gift  of  the  capital 
stock  to  her.  Standing  alone,  certainly 
it  would  not ;  though  of  course  it  is  not  in- 
consistent with  the  fact  of  a  gift,  if  proof 
of  that  can  be  adduced  aliunde. 

Morgan  v.  MalUson  (ubi  supra) 
was  observed  upon  unfavourably  in 

Warriner  v.  Mogers,  42  Law  J.  Rep. 
(n.8.)  Chanc.  £81 ;  s.  c.  Law  Rep. 
16  Eq.  340. 

Qrant  v.  Ch-ant  (ubi  supra) 
certainly  was  a  very  different  case  from 
this  one — 

Edwards  v.  Jones,  1  Myl.  &  Cr,  226 ; 
B.  0.  5  Law  J.  Rep.  (n.s.)  Chano. 
194; 

Antrobus  v.  Smith,  12  Yes.  89 ; 

JXUon  V.  Ccppin,  4  Myl.  A  Cr.  647 ; 
s.  c.  9  Law  J.  Rep.  (n.s.)  Chanc. 
87. 
We  rely  on  the  distinction  taken  in 

Edioards  v.  Jones  (ubi  supra)  ; 

MUroy  v.  Lord  (ubi  supra). 
And  also  on 

Bichards  v.  DeJbridge  (ubi  supra). 
There  is,  in  fact,  nothing  here  to  sup- 
port the  alleged  gift,  inter  vivos.    Even  if 
regarded  as,  in  the  first  instance,  an  im- 


perfect gift,  it  most  be  acoompanied  by 
an  express  declaration  of  trust,  eithm 
written  or  by  parol,  if  it  is  to  bis  after- 
wards perfected.  An  imperfect  gift  nm- 
pliciter  will  not  be  aided  by  this  Court, 
while  a  declaration  of  trust  may  be.  That, 
therefore,  brings  the  question  to  one  of 
£M>t — ^Was  there  an  imperfect  gift,  or  a 
declaration  of  trust  P 

[Hall,  V.C. — Is  there  any  other  case 
of  a  gift  by  a  husband  to  lus  wife  than 
that  of 

Orant  v.  OratU  (mW  supra) 
which  is  material  to  the  present  one  ?] 
Mr.  LincUey. — Yes. 
Fenfold  v.  Mould,  86  Law  J.  Rep. 
(n.s.)  Chanc.  981 ;  s.  c.  Law  Bep. 
4.  Eq.  562. 
As  to  the  evidence  of  any  declaration 
of  trust  here — 

Paterson  v.  Murphy,  11  Hare,  88  j 

B.  c.  22  Law  J.  Rep.  (n.s.)  Chanc. 

882. 

[Hall,  V.C. — ^I  must  interpose  here 

to    observe  that,   having  regiurd  to  the 

case  of 

Ward  v.  Turner  (vM  st^a), 
I  think  that  these  certificates  cannot 
be  made  the  subject  of  a  donatio  mortis 
causa.  I  cannot  distinguish  the  nature  of 
such  property  from  that  of  South  Sea 
Stock ;  and  in  the  absence,  therefore,  of 
any  other  or  higher  authoriiy,  I  so  de- 
cide.] 

Mr.  Liiidletj. — Then,  on  the  evidence 
we  say  there  was  clearly  no  gift  of  them 
inter  vivos,  and  so  £ar  therefore  the  plfun- 
tiff's  case  fails. 

Second,  as  to  the  deposit  note.  The 
plaintiff  claims  that  by  way  of  g^  and 
also  as  a  donatio  mortis  coMsa ;  but  can 
a  deposit  note  be  made  the  subject  of 
a  donatio  mortis  causa  f 

[Hall,  Y.C  — That  is  oondnded  by 
authority,  and  I  shall  follow 
Amis  V.  Witt  (ubi  supra). 
Mr.  Idndley  cited, 
Hewitt  V.  Ej^,  87  Law  J.  Rep.  (n.s.) 
Chanc.  ^K ;  s.  c.  Law  Rep.  6  Eq. 
198; 
Cosnahan  v.  Qrice,  15  Moore  P.O. 

215; 
1  WiUiams  on  Executors,  4th  ed.  650. 
We  say  that  to  shew  a  gift  of  the  note, 
inter  vivos,  there  must  be  much  clearer 
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proof  than  we  have  here.    The  evidence 
as  to  that  is  altogether  too  loose. 

Mr.  Palmer  in  reply.  —  The  Oonrt 
having '  decided  that  the  railway  scrip 
cannot  be  the  snbject  of  a  donatio  nwrtis 
eausa,  it  remains  that  it  is  the  plaintiff's 
by  yirtae  of  a  gift  of  it  to  her.  As  to 
that,  the  testator  gave  her  the  debenture, 
and  though  he  exchanged  it  afterwards, 
he  handed  her  the  dividends,  and  consti- 
tuted himself  a  trustee  of  them  for  her. 
The  dicta  (and  they  were  nothing  more) 
as  to  certain  chattels  in 

Qrant  v.  Grant  (ubi  supra) 
were  carried  to  a  veiy  great  length.  If  it 
is  reasonably  clear  that  the  husband  in- 
tended his  vrife  should  have  the  benefit  of 
the  property,  then  he  is  the  donor  of  it 
and  she  is  the  donee  ;  no  matter  how  or 
under  what  names  that  result  be  attained, 
such  the  result  is.  Here  the  testator  did 
so  intend,  and  the  plaintiff  is  entitled  to 
all  she  claims — 

SneUgrove  v.  Baily,  3  Atk.  214 ; 

Moore  v.  Barton,  4  De  Gex  &  S.  617; 
8.  c.  20  Law  J.  Hep.  (n.8.)  Chano. 
626. 

Hall,  Y.C. — ^The  plaintiff's  case  is 
divisible  into  two  parts.  First,  she 
claims  to  be  entitled  to  certain  deben- 
tures— to  certain  railway  stock — the 
erticnlars  of  which  are  a  sum  of  64{. 
tndon,  Chatham  and  Dover  Arbitration 
Debenture  Stock,  422.  London  Chatham 
and  Dover  Arbitration  Preference  Stock, 
4^  per  Cent.  Stock,  and  142.  London, 
Chatham  and  Dover  Arbitration  Ordinary 
Stock,  those  three  sums  of  stock  repre- 
senting a  debenture  of  1002.  of  the 
London,  Chatham  and  Dover  Bailway 
Company. 

Her  oase  in  respect  of  those  three  sums 
is  founded  upon  an  alleged  gift  by  her 
hnsband  to  her  of  thel002.  debenture.  The 
evidence  in  support  of  that  gift  is  her  own 
evidence,  in  which  she  deposes  to  the  fact 
of  the  debenture  having  been  given  to  her 
by  her  husband ;  the  evidence  of  a  Mr. 
Jeffries,  a  Mend  of  the  husband ;  and  the 
evidence  of  Sarah  Taylor,  a  domestic  ser- 
Tant.  The  plaintiff  represents  that  the  de- 
benture in  question  was  given  to  her  by  her 
husband ;  that  it  was  delivered  up  by  her 
to  her  husband  on  the  occasion  of  the 


debenture  being  changed  for  the  stock  in 
question ;  that  the  certificates  for  the 
stock  were  afterwards  given  to  her  by 
her  husband,  and  were  afterwards  given 
up  again  by  her  to  her  husband,  by  reason 
of  the  loss  of  one  of  the  dividend  warrants 
under  some  cirenmstances  which  are 
stated  in  her  affidavit.  The  delivery  of 
the  debenture  and  the  delivery  of  the 
certificates,  are  not  deposed  to  by  anyone 
but  the  claimant,  the  plaintiff  herself;  but 
the  alleged  gift  is  supported  by  the  evi- 
dence of  Mr.  Jefferies,  and  by  the  evidence 
of  the  domestic  servant,  Sarah  Taylor. 
The  evidence  of  Mr.  Jefferies  is  contained 
in  the  3rd  paragraph  of  his  affidavit, 
which  has  been  more  than  once  read  in 
the  course  of  the  argument,  and  it  amounts 
to  this — that  he  and  the  testator,  the 
husband  of  the  plaintiff,  had  a  conversa- 
tion about  London,  Chatham  and  Dover 
shares,  and  that  the  husband  stated  to 
Mr.  Jefferies,  so  far  as  the  memory  of  Mr. 
Jefferies  serves  him,  that  which  is  stated 
in  his  affidavit.  The  conversation  was  in 
reference  to  the  expediency  of  Mr.  Jefferies 
buying  shares  in  the  London,  Chatham 
and  Dover  Railway  Company,  and  the 
testator  is  represented  to  have  said,  "  I 
would  not  if  I  were  yon.  I  had  one 
1002.  share.  It  will  be  a  longtime  before 
ever  they  pay  anything,  and  I  have  given 
it  to  the  missus.  It  will  perhaps  be  worth 
something  some  time,  and  come  in  for 
pocket-money."  Then  Mr.  Jefferies  says, 
"  I  am  not  sure  as  to  the  exact  words 
used  by  the  said  William  Moore,  but  I  am 
sure  that  he  said  he  had  given  the  share 
referred  to  to  his  wife,  the  plaintiff." 
That  was  in  the  year  1867,  and  the 
affidavit  is  made  in  the  year  1874;  a 
period  of  seven  years  or  thereabouts  in- 
tervening, therefore,  between  the  conver- 
sation and  the  time  of  the  filing  of  the 
affidavit.  It  has  been  observed  that  the 
statement  of  the  witness  is  not  very  ap- 
plicable to  a  debenture,  but  I  do  not 
think  there  is  anything  which  tarns  upon 
that.  The  testator  had  only  this  1002. 
debenture  in  the  London,  Chatham  and 
Dover  Bailway  Company,  and  that  was 
the  subject-matter  no  doubt  that  he  was 
referring  to.  Well,  then,  we  have  got  the 
evidence  of  the  servant,  Sarah  Taylor, 
and  the  servant,  in  reference  to  the  same 
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mntter,  says,  in  paragraph  6,  "  I  recollect 
in  or  aboufc  Jnlj,  1872,  mj  master  handed 
me  a  letter  -which  had  come  by  the 
morning's  poat,  saying  to  me, '  TbtA  is 
the  Chatham  and  Dover  cheque.  Give 
that  to  the  missus.  That's  the  missus's 
property.'  My  mistress  had  not  then 
come  downstairs,  so  I  left  it  on  the 
table."  Sho  afterwards  says,  in  para- 
graph  7,  "  My  master  generally  handed 
me  the  letters  containing  the  dividend 
cheques  ;  and  as  he  was  generally  down, 
stairs  before  my  mistress,  he  would  say, 
'  Here  is  part  of  the  missus's  fortune.' 
I  frequently  heard  my  mistress  say  to  the 
master  that  he  had  given  the  Chatham 
and  Dover  shares  to  her,  to  which  he 
always  assented,  and  sometimes  he  replied, 
•  Yes,  I  know  I  have.'  I  recollect  my 
mistress  wanting  to  sell  the  shares,  and 
my  master  advised  her  to  keep  them,  as 
he  thought  they  would  makemore  money." 
It  appears  that  when  these  dividend 
cheques  were  received,  the  testator  used 
to  take  them  to  the  warehouse  of  the  firm 
in  which  he  was  a  partner,  and  to  pay 
them  into  the  firm  and  get  cash  for  them, 
and  no  doubt  the  dividends  were  paid 
over  to  the  wife  from  time  to  time  as  he 
received  them. 

Now  the  plaintiff's  case  as  to  that  is  a 
case  of  a  gift  inter  vivos.  I  am  so  &r 
dealing  with  it  at  present.  It  is  a  case 
of  a  gift  inter  vivos,  by  the  husband  to 
her,  of  the  debenture  originally,  which  is 
now  represented  by  the  uiree  sums  that 
I  have  mentioned,  and  the  question  is 
whether  she  has  established,  so  as  that 
the  Court  can  act  upon  it,  that  the  de- 
benture and  consequently  the  three  sums 
of  stock  are  the  property  of  the  plaintiff? 
Though  the  case  be  one  between  husband 
and  wife,  the  onus  probandi  must  rest 
upon  the  plaintiff  to  make  out  a  satisfac- 
tory case  to  entitle  her  to  relief  in 
respect  of  those  sums  of  stock  founded 
on  the  alleged  gift ;  and  the  case  must  be 
tried  and  determined  exactly  in  the  same 
way  as  it  would  have  been  tried  and 
determined  if  a  bill  had  been  filed  by  the 
next  friend  of  the  wife  in  the  lifetime  of 
the  husband  against  the  husband.  I  say 
tried  in  the  same  way,  bnt  we  should 
have  had  the  evidence  of  the  husband 
then,  and  he  would  eiUier  have  admitted 


it  or  be  would  have  denied  it.  He  heang 
dead,  it  must  be  tried  in  the'  same  way 
except  in  that  respect.  But  we  have  not 
got  his  evidence  in  that  respect,  and 
Qierefore  it  is  the  case  of  the  wife  on 
such  evidence  as  I  have  referred  to, 
coupled  with  the  &ct  of  her  receiving 
the  dividends  from  time  to  time,  and 
being  allowed  to  receive  them ;  and  the 
question  is  whether,  upon  such  evidence 
as  we  have  here,  the  plaintiff  is  entitled 
to  a  decree  P  I  am  of  opinion  that  the 
evidence  is  not  sufficient  for  such  pur- 
pose ;  it  is  in  my  judgment  too  loose  and 
unsatis&ctory  to  establish  such  a  case. 
It  is  quite  possible  that  the  husband  may 
have  had  Uiis  1002.  debenture  which  he 
attached  very  little  importance  to,  and 
thought  it  was  worth  nothing  and  so 
forth,  and  that  he  was  content  to  let  his 
wife  receive  the  dividends  upon  it  and  so 
forth  ;  bnt  to  si^  that^  upon  this  evidence, 
the  wife  could  have  (»Ued  upon  the  hus- 
band, or  that  she  could  have  established 
her  case  against  the  husband's  creditors 
supposing  he  had  become  bankrupt,  to 
have  this  stock  transferred  into  the  name 
of  a  trustee  for  her;  to  say  that  she 
could  have  done  that  seems  to  me  to  bo 
saying  that  which  would  not  be  founded 
upon  a  just  view  of  the  case,  with  a  due 
regard  to  the  obligations  restmg  upon  the 
donee  or  the  person  claiming  me  gi(t  to 
establish  satisfiEU^rily  to  the  Court  the 
existence  of  the  gift.  "Therefore  I  hold  that 
that  part  of  the  case  is  not  made  out  so  far 
as  it  depends  upon  the  proof  of  the  gifi. 

If  I  should  be  wrong  in  that  respect, 
and  if  the  evidence  should  be  considered 
to  be  sufficient,  there  Vonld  then  remain 
the  very  important  question  to  be  deter- 
mined whether,  if  such  were  the  case,  the 
gift  could  be  sustained  having  regard  to 
the  fact  of  its  never  having  been  made  a 
complete  gift.  It  is  contended  that, 
under  these  circumstances,  the  Court 
would  hold  the  husband  to  he  a  trustee 
for  the  wife,  and  that  a  trust  was 
established.  It  would  be  going,  I  think, 
farther  than  any  case  has  gone  yet,  to 
hold  such  to  be  the  case  vrith  reference  to 
any  property  of  this  description.  It 
would  rather  seem  to  be  that  the  husband, 
intending  to  make  a  gift  of  this  kind 
to   the  wife,  did   it  in  an  insufficient 
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maimer.  It  may  be  &om  ignorance  of 
the  law,  as  to  the  necesaitj  of  pntting  it 
in  some  name  instead  of  that  of  the  wife, 
bat  he  thought  that  handing  oTer  the 
certificates  to  her  was  sufficient.  I  am 
assoming  now  as  a  &ct  in  the  pltdntiff's 
fayonr,  that  ho  handed  over  to  her  the 
debenture,  and  that  the  certificates  were 
in  her  possession,  and  were  in  her  posses- 
sion for  some  time ;  I  am  assoming  all 
that  in  the  plaintiff's  favonr.  The  nns- 
band  seepis  to  hare  considered  that  that 
would  amount  in  itself  to  a  gift  to  the  wife. 
He  did  not  suppose  that  he  was  becoming 
a  trustee  for  the  wife,  but  he  thought 
that  the  thing  was  complete ;  although  he 
was  in  point  of  fact  mistaken,  because  he 
could  not  make  a  gift  of  this  kind  to  the 
wife.  But  his  being  mistaken  in  that 
respect  is  not  a  reason,  in  vaj  judgment, 
why  a  person  who  never  meant  to  become 
a  trustee  should  be  made  a  trustee,  and 
thereby  assume  an  office  of  which  he 
never  supposed  he  was  holding  the  re- 
sponsibilities, and  which  responsibilities 
he  never  meant  to  undertake.  He  meant 
apparently  to  give  her  this,  which  to  his 
mind  was  a  worthless  sort  of  thing,  and 
might  or  might  not  be  worth  anything 
by  handing  over  to  her  the  certificates  ; 
and  there  the  matter  was  intended  to  be 
complete  so  far  as  the  g^  was  concerned, 
and  he  was  to  have  no  more  to  do  with 
it.  I  think  that  that  is  the  correct  view 
of  the  case,  although  it  be  a  case  of 
husband  and  wife. 

I  can  conceive  a  case  where  different 
circumstances  might  arise ;  but  under  the 
circumstances  of  this  case,  I  think  that 
is  consistent,  and  consistent  only,  with 
the  decision  and  the  view  taken  of  these 
cases  by  the  late  Lord  Justice  Turner,  and 
also  by  the  late  Lord  Justice  Knight 
Bruce;  but  more  especially  by  Lord 
Justice  Turner  in  the  case  of  Milroy  y. 
Lord  (ubi  eupra).  I  think  it  very 
important  indeed  to  keep  a  clear  and 
definite  distinction  between  these  cases 
of  imperfect  gift,  and  cases  of  declarations 
of  trust ;  and  that  we  should  not  extend, 
beyond  what  the  authorities  have  already 
established,  the  doctrine  of  declarations 
of  trust,  so  as  to  supplement  and  supply 
what  otherwise  would  be  mere  imperfect 
gifts  according  to  aathoritiea  of  the  very 


highest  authority.  I  am  rtXeriixut  to  the 
decisions  of  Lord  Cottenham  in  Bdtoards 
v.  Jones  (vbi  aitpra),  and  of  Sir  William 
Grant  in  Antrobue  v.  Smith  (uhi  tvpra), 
and  other  cases  where  the  distinction  has 
always  been  considered  to  be  a  very 
marked  and  clear  distinction ;  and  it  is 
only  by  doing  that  that  we  shall  ever  be 
able  to  satisfactorily  dispose  of  these 
cases  when  they  arise. 

There  seems  almost  to  be  a  notion 
arising  that  if  in  some  cases  you  have 
got  any  trust  declared,  however  imperfect 
the  gift  is,  and  although  the  donor  never 
meant  to  be  a  trustee  at  all,  as,  for  in- 
stance, in  the  case  of  an  imperfect  gift  to 
A  B  with  a  trust  declared,  that  that  is 
a  declaration  of  tinst,  although  A  B  does 
not  become  a  trustee  because  he  has  not 
got  the  thing  effectually  transferred  to 
him ;  and  that  you  are  to  turn  the 
donor  into  and  make  him,  a  trustee. 
That  seems  to  me  not  to  be  consistent 
with  the  earlier  and  high  authorities 
which  have  been  cited  in  the  course  of 
the  argument,  two  of  which  I  hare 
referred  to.  It  therefore  appears  to  me 
that  the  plaintiff  has  &iled  to  establish 
that  part  of  her  case;  and  I  do  not 
hesitate  to  say  that  I  think  the  plaintiff 
would  have  very  great  difficulties  in  her 
way  even  if  the  fact  of  the  intended  gift 
were  made  out  sufficiently,  which  I  hold 
it  not  to  be.  Then  snpposmg  the  plaintiff 
not  to  succeed  on  those  grounds,  it  is 
said  that  the  plaintiff,  as  to  the  sums 
in  question,  is  entitled,  because  what  took 
place  on  the  25th  and  26th  of  December 
amounts  to  a  donatio  mortit  causa  of  these 
three  sums  of  stock.  As  regards  that  I 
have  said  in  the  course  of  the  argument 
that  I  shall  hold  that  stock  of  this  de- 
scription is  not  the  snlnect  of  a  donatio 
mortis  causa  at  all ;  and  I  found  my  judg- 
ment in  that  respect  upon  the  case  before 
Lord  Hardwiclra,  of  the  South  Sea 
Annuities — Ward  v.  Turner  {ubi  supra). 
Then,  independently  of  that  which  would 
be  an  answer  to  the  case,  holding,  as 
I  do,  that  notwithstanding  modem 
cases  have  gone  very  iax  beyond  the 
earlier  cases  as  to  donations  jrutrtis  causa  { 
and  leaving  it  to  some  higher  tribunal  to 
extend  the  rule ;  and  considering  as  I  do 
that  stock  of  this  description  is  not  sab- 
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Btantiallj  diBtingniahable  from  Soath  Sea 
Annuities,  I  should,  with  reference  to  that, 
also  say,  in  this  particular  case,  that  the 
plaintiff  has  a  fiu*ther  difficulty  in  her 
way  as  to  these  sums  of  stock,  namely. 
Was  it  ever  intended  to  be  a  donatio 
moriU  causa  at  all  P  As  to  that  my  im- 
pression is  that  it  never  was  meant  to  be 
anything  of  the  kind,  but  that  it  was 
meant  to  be  a  completing  of  an  imper- 
fect gift ;  that  it  was  meant  to  be,  bat 
not  effectuated,  a  clothing  of  the  supposed 
or  believed  ownership  of  the  plaintiff  then 
existing  by  reason  of  the  gift  of  the  deben- 
ture (supposing  that  to  be  established) 
with  the  possession  of  the  documents 
which  had  gone  out  of  her  possession  and 
were  not  then  in  her  possession.  What 
Sarah  Taylor  in  her  evidence  says  as 
to  that  m  paragraph  5  of  her  first 
affidavit  is  this,  "  Shortly  afterwards  on 
the  same  day  my  mistress  came  down  into 
the  sitting-room,  and  I  heard  her  say  to 
the  said  Edward  Moore,  who  had  come 
in,  '  Oh,  Edward,  I  was  going  to  send 
Sarah  into  the  warehouse.  Master  has 
been  asking  if  I  have  got  my  London, 
Chatham  and  Dover  papers.'  He  said, 
'  I'll  go  and  fetch  them.'  My  mistress 
returned  upstairs,  and  Edward  Moore 
brought  in  some  papers  and  handed  them 
to  me,  and  I  took  them  into  master's 
bedroom  and  gave  them  to  my  mistress." 
She  there  speaks  of  "my"  London, 
Chatham  and  Dover  papers — that  is  to 
say,  she  had  said  she  nad  not  got  them. 
Her  husband  was  anxious  that  she  should 
have  those  documents  in  her  possession 
which  had  gone  out  of  her  possession ; 
and  he  was  anxious  that  she  should  have 
them  as  being  at  that  time  the  owner  of 
them;  therefore,  they  were  put  in  her 
hands  as  such,  and  there  was  no  idea 
whatever  of  making  a  new  gift  or  a  new 
transaction,  and  no  idea  of  any  incom- 
pleteness  which  wanted  the  perfection 
beyond  the  having  possession  of  the 
documents  in  respect  of  this  supposed 
existing  separate  ownership  in  the  pro- 
perty itself.  Therefore  it  would  rather  ap- 
pear to  me,  oven  treating  it  as  the  subject- 
matter  of  a  donatio  mortis  causa,  that  the 
plaintiff's  case  is  one  which  would  &il  on 
that  ground.  Edwards  v.  Jones  (vibi 
tupra)  I  think  is  an  authority  rather  that 


way,  and  I  know  ot  no  case  to  the  oon< 
tnuy.  I  beheve  there  is  a  case  before 
Knight  Bmoe,  Y.C. — ^I  think  it  is  Farqii- 
harson  r.  Cam  (1) — ^where  an  attempt  of 
the  same  kind  was  made,  aad  &iled.  I  do 
not  at  all  say  there  may  not  be  cases  ci 
incomplete  g^ts,  where  under  the  circom- 
stances,  ana  shewing  what  takes  place 
on  the  occasion,  you  may  make  out  that 
the  party  on  his  deathbed  meant  to  do 
that  which  would  operate,  if  neoeesuy, 
as  a  donatio  mortis  causa.  I  do  not 
mean  to  say  that  you  could  not  have  a 
oase  of  thi^  kind ;  but  the  evidence  in 
this  case  does  not  satisiy  my  mind  that 
that  was  at  all  what  was  intended ;  and  I 
take  it  that,  in  order  that  it  should  operate 
in  that  way,  you  must  establish  that 
it  was  the  fair  and  reasonable  intention 
of  the  party  that  it  should  operate  as  a 
donatio  mortis  causa,  if  it  did  not  operate 
in  any  other  way.  Therefore,  on  all  those 
grounds  I  hold  that  the  plaintiff  has  &iled 
to  make  out  her  case  with  regard  to  the 
three  sums  of  Bailway  Stock,  the  Lon- 
don, Chatham  and  Dover  Stock. 

The  other  part  of  the  case  relates  to  the 
deposit-note,  and  the  first  question  which 
is  raised  as  to  that  is,  whether  it  can  be 
the  subject  of  a  donatio  mortis  causa  t  It 
has  been  suggested  and  submitted  to  me 
by  Mr.  Lindley  that  it  cannot ;  and  that, 
uthongh  it  has  been  decided  to  be  capable 
of  such  a  gift,  the  decision  is  not  waiw 
ranted  by  earlier  authorities  upon  which 
the  particular  decision  must  be  taken  to 
have  been  founded.  I  have  said  in  the 
course  of  the  argument,  and  to  that  I 
adhere,  that  having  regard  to  the  case 
actually  decided  by  the  late  Master  of  the 
Bolls,  I  shall  not  depart  from  that  decision. 
If  that  decision  is  to  be  disturbed,  it  must 
be  disturbed  by  a  higher  authority 
than  mine.  I  proceed,  therefore,  to  deal 
with  this  case  upon  the  assumption  that 
a  deposit-note  is  capable  of  bdng 
made  the  subject  of  a  donatio  n/rrOs  cotwa 
Then  it  is  said,  supposing  that  to  be  so, 
that  it  was  not  intend^  here  to  be  a 
gift  out-and-out,  and  that  it  is  in  fact  a 
case  of  imperfect  gift  inter  vivos,  and  not 
a  case  of  that  kind.    It  is  said  that,  ao- 

(1)  a  ColL  CO.  856  J  s.  c  15  Law  J.  Rep.  (»a) 
Ofaanc.  187. 
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(xndiiig  to  ilie  evidence  of  the  lady  her- 
aeit,  it  wbs  meant  to  be  a  gift  to  her 
abflolntelj,  and  that  the  testator  was  diS' 
appointed  that  she  had  not  sent  and  got' 
UM  money  at  onoe  without  waiting  nntil 
his  death ;  which  she  would  have  done  if 
the  gift  was  intended  to  be  one  conditional 
npon  his  not  sarviving.  Upon  that  part 
of  the  case  I  am  with  the  plaintiff.  I 
think  that  the  dronmstances  are  saoh  aa 
that  haying  regard  to  the  testator's  state 
of  health,  although  he  may  have  been 
quite  willing  that  the  wife  should  go  and 
get  the  money  at  once  from  the  bankers, 
yet  it  is  not  inconsistent  with  that,  that 
the  gift  itself  should  be  a  gift  conditional 
npon  his  not  snrviying  his  then  illness. 
I  think  it  is  consistent  with  that,  and 
that  that  was  the  real  character  of  the 
gift ;  and  that  if  the  man  had  recovered, 
the  deposit-note  would  have  had  to  be 
returned,  or  the  money,  if  received, 
would  have  had  to  have  been  paid  over. 
I  think  that  that  is  the  correct  way  of 
yiewing  the  character  of  the  transaction. 
Then,  supposing  that  to  be  the  character 
of  the  transaction,  it  is  then  said  that  the* 
gift  itself  is  not  sufficiently  established  so 
as  to  entitle  the  party  to  the  benefit  of  it. 
There  is  a  controversy  between  the  parties 
in  some  respects  aa  to  the  evidence. 
No  doubt  as  to  some  part  of  the  statement 
on  behalf  of  the  plamtiff  with  regard  to 
what  took  place  when  the  testator's 
brother,  Charles,  and  his  wife  were  pre* 
sent,  ai^  with  regard  to  what  took  place 
afterwards  when  Jamee  was  present, 
there  is  a  controversy.  There  is  a  con- 
troversy as  to  that,  and  a  dispute  upon 
that  subject;  bat  notwithstanding  that, 
it  appears  to  me  that  there  is  sufficient 
evidence  of  the  actual  gift  of  this  deposit- 
note  by  the  testator,  that  is,  by  the 
husband  to  the  wife.  The  wife  deposes 
to  it ;  she  is  confirmed  expressly  by  the 
servant  who  speaks  very  dearly  to  the 
&ot  of  its  being  given  by  the  deceased 
to  the  wife,  and  that  is  consistent  with 
the  £Etot  of  the  deceased  having  sent  to 
the  waiehonse  for  the  note,  and  handing 
it  over  to  her  instead  of  allowing  it  to 
remain  there.  But  I  cannot  accept  it  as  a 
sufficient  explanation  that  it  was  sent  for, 
either  for  safe  custody  or  because  the 
wife  was  appointed  executrix,  and  the  tes- 
J«MW  Snow,  43. — Cbam^ 


tator  contemplating  death,  was  thinking 
she  might  as  well  have  it  at  once,  and 
that  it  would  come  into  her  possession  as 
executrix.  I  do  not  know  wny  he  should 
have  selected  her  to  have  the  custody  of 
it,  because  she  was  executrix,  and  the  de- 
fendant was  executor — ^they  were  jointly 
executors.  Therefore  I  cannot  accept 
that  explanation.  I  do  not  see  any  reason 
to  doubt  the  evidence  of  the  servant, 
Sarah  Taylor,  as  to  that ;  and  it  is  a  very 
natural  thing  that  the  testator  should 
havedesired  to  give  this  out-and-out  to  the 
wife,  although  ho  had  made  her  tenant  for 
life  of  the  whole  of  his  property  under  his 
will.  Therefore  I  come  to  that  conclosion 
— haying  made  the  observation  which  I 
have  in  reference  to  the  contradiction  of 
the  evidence  in  some  respects  between 
the  plaintiff  and  the  defendant  and  the 
brothers  of  the  defendant — notwithstand- 
ing that  contradiction,  becausel  believe  the 
evidence  of  Sarah  Taylor ;  and  in  reference 
to  that,  it  is  not  necessary  for  me  to  say 
anything  as  to  whether  I  credit  the 
evidence  in  that  respect  of  the  defendant 
and  his  brother  and  the  wife  of  the 
brother.  I  say  nothing  upon  that  subject ; 
but  the  case  is  made  out  in  that  respect 
to  my  satisfaction.  Holding,  as  I  do,  upon 
the  authorities,  that  the  deposit-note  is 
capable  of  being  mside  a  donation  mortis 
emtta,  and  considering  that  it  is  made 
out  that  it  was  in  fact  given,  I,  therefore, 
hold  the  plaintiff  to  have  established  her 
case  as  regards  the  deposit-note. 

Then,  that  being  so,  the  plaintiff  fiuls  as 
to  the  100^,  and  succeeds  as  to  the 
deposit-note;  and  as  to  that,  therefore, 
snch  order  as  may  be  necessary  must  be 
made.  There  wiU  be  no  order  as  to  the 
first  paragraph  of  the  prayer  of  the  bill. 
There  must  be  a  proper  order  made  to 
give  effect  to  a  declaration  as  regards  the 
deposit-note.  I  suppose  the  defendant 
mnst  concur  in  signing  what  may  be 
necessary  to  enable  the  plaintiff  to  receive 
that.     In  point  of  fact  he  is  the  executor. 

The  following  were  the  minutes  of  the 
decree  pronounced : 

Hall,  V.C,  25th  of  May,  1874— 
Declare,  that  the    railway    stock    or 
shares  in  the  bill  mentioned  form  part  of 
the  testator's  general    estate,   but  that 
ih 


Digitized  by 


Google 


626 


COURTS  OP  OHAIIOERY: 


[N.S. 


there  was  a  valid  donatio  mortis  causa  to 
the  plaintiff  of  the  deposit-note,  and 
order  the  defendant  (subject  to  the  pay- 
ment of  the  testator's  debts,  &o.),  to 
concur  in  any  endorsement  necessary  to 
enable  the  pUuntiff  to  obtain  the  money 
payable  under  the  note,  and  direct  the 
costs  of  the  plaintiff  and  defendant  to  be 
taxed  as  between  solicitor  and  client,  and 
paid  out  of  the  testator's  estate. 


Solicitors — Messrs.  Bevan  &  Daniell,  agents  for 
Mr.  A.  Heny,  Derby,  for  the  plaintiff;  Mr.  F.  C. 
Greonfleld,  agent  for  Messrs.  W.  &  W.  H. 
WUston  &  Cooper,  for  the  defendant. 


LoBDS  JusncH.1 

1874.  >  LAINO  V.  ZEDEN. 

April  28.     J 

StdkehMer — Interpleader — Parties — 
Costs. 

Stakeholders  having  a  btU  filed  against 
them  by  one  set  of  claimants,  and  an  action 
brought  by  the  others  (the  legal  oumers), 
who  were  only  made  forties  to  the  first  hiU 
hy  amendmmt  after  the  action  was  com- 
menieed,  filed  a  bUl  to  restrain  the  action, 
not  however  making  the  first  claimants 
parties.  The  bill  of  the  first  claimants 
naving  been  dismissed, — Held  (reversing 
the  decision  of  Bacon,  V.C),  that  the  biU 
of  the  stallholders  against  tJte  second 
claimants  m/ust  be  dismissed  with  costs,  and 
an  enquiry  as  to  damages  vmder  their  ■un^ 
dertdking  was  directed. 

The  only  way  in  which  a  person  harassed 
by  two  claims  can  protect  himself  is  by  an 
interpleader  proceeding.  If  he  litigates 
with  the  parties  separately,  he  will  have  to 
bear  the  costs  of  the  party  who  is  success' 
ful. 

This  was  an  appeal  from  a  decree  of 
Vice-Chancellor  Bacon,  reported  ante,  p. 
239,  where  the  facts  are  stated.  The 
point  was  shortly  this — 

The  suit  of  Hathesing  y.  Laing  (cmte 
p.  233)  was  instituted  by  persons  claim- 
ing on  an  alleged  equity  certain  cotton 
shipped  from  Bombay,  to  restrain  the 


shipowners,  James  I^dng  and  Mary  Ch>nT. 
lay,  from  giving  up  the  goods  to  the 
holders  of  the  mils  of  lading,  the  Ck>mp- 
toir  d'Escompte  de  Paris.  To  this  suit 
the  Gomptoir  d'Escompte  were  not  made 
parties,  and  they  commenced  an  action 
at  law  against  the  shipowners  to  obtain 
the  goods.  The  shipowners  thereupon 
filed  the  bill  in  this  suit  against  Zeden, 
the  ship's  agent,  and  the  Comptoir  d'Es- 
compte, to  restrain  the  action,  but  did  not 
make  the  other  claimante  parties  to  it. 

The  claim  raised  by  the  plaintiffs  in 
Hathesing  y.  Laing  having  been  disal. 
lowed,  and  their  bill  dismissed  with  costs, 
the  Vice- Chancellor  made  a  decree  in  the 
present  suit  of  Laing  v.  Zeden  (which 
was  heard  immediately  afterwards)  giving 
the  plaintiffs  their  ooste  out  of  (he  fimd, 
as  stakeholders. 

The  defendants,  the  Comptoir  d'Es- 
compte, appealed. 

The  Vice-Chancellor  had  been  influ- 
enced by  the  fact  that  the  plaintiffs  in 
Hathesing  v.  Lamg  had  offered  to  make 
the  Comptoir  d'Escompte  parties  to  their 
suit  before  the  action  was  brought.  They 
were  made  parties  just  after  their  action 
was  commenced,  on  an  order  obtained 
before  ite  commenoement.  The  cotton 
was  sold  by  consent  in  the  suit  of  Hatlie- 
sing  v.  Laing. 

Mr.  Kay  and  Mr.  B.  B.  Sogers  for  the 
appellante. 

[Tee  Lords  Justices  suggested  that 
this  was  merely  an  appeal  for  costs.] 

We  ask  for  damages  under  the  under- 
taking given  when  the  injunction  was 
granted  against  us.  The  money  we 
could  have  employed  in  trade  has  been 
kept  locked  up  in  consols  for  three  years. 
An  enquiry  as  to  damages  may  be  di- 
rected, notwithstanding  the  dismissal  of 
thebiU. 

With  respect  to  the  coste — 

Newby  v.  Harrison,  30  Law  J.  Bep. 
(n.s.)  Chanc.  863 ;  s.  c.  3  De  Gez, 
F.  &  J.,  287. 

The  suit  is  not  an  interpleader  suit. 
It  was  to  restrain  a  just  action,  and  the 
bill  should  be  dismissed  with  costs. 

Mr.  A.  E.  Miller  and  Jlfr.  Edward  Beau- 
mont, for  the  plaintiffs,  relied  on  the  cir- 
cumstances. They  never  opposed  the 
appellante'  claim,  bat  were  simply  pre- 
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vented  from  complying  trith  it  hj  the 
injunction  in  Hathesvng  v.  Laing.  They 
yrere  justified  in  filing  the  bill — 

Nelson  t.   Barter,  2   Hem.   &    M. 
334. 
In  efibct  the  bill  was  a  bill  of  inter- 
pleader. 

No  reply  was  called  for. 

LoBD  Justice  Jakes. — I  am  of  opinion 
that  the  decision  of  t^o  Vice- Chancellor 
cannot  be  sustained  in  this  case.  The 
Comptoir  d'Escompte  had  a  clear  l^al 
right  to  a  quantity  of  cotton  not  afiected 
by  any  eqnily  whatever.  Having  that 
l^al  and  equitable  right,  they  brought 
an  action  against  the  plainti&  in  tiaa 
suit,  against  which  the  plaintiffs  in  this 
suit  had  no  defence.  Thereupon  the  bill 
was  filed,  on  which  it  has  been  shewn 
that  there  was  no  equity.  It  appears  to 
me  that  the  Comptoir  d'Escompte  have 
sustained  damages  by  reason  of  that  pro- 
ceeding, and  that  they  are  entitled  to 
have  tiiose  damages  ascertained.  It  is 
said  that  Laing  was  a  mere  stakeholder, 
and  that  he  was  therefore  entitled  to  his 
costs  against  the  Comptoir  d'Escompte. 
They  have  done  no  wrong.  It  is  said  they 
ought  not  to  have  brought  their  action 
after  the  injunction  had  been  granted  in 
the  first  suit.  But  there  was  no  injunc- 
tion against  them,  and  I  do  not  quite 
understand  how  tiie  injunction  was 
granted.  It  is  said,  however,  that  Laing 
was  a  stakeholder. — It  was  perfectly  im- 
material to  him  whether  he  delivered  the 
goods  to  the  Comptoir  d'Escompte  or  the 
other  claimants.  But  the  only  way  in 
which  a  man  can  avail  himself  of  such  a 
plea  is  by  a  bill  of  interpleader.  The 
bill  of  interpleader  is  not  a  merely  formal 
thing.  It  IS  not  a  thing  equivalent  to  a 
hill  of  interoleader  that  is  required,  he 
must  file  a  bill  of  interpleader.  It  does 
not  always  work  complete  justice,  but  it 
does  so  as  fiur  as  possible.  It  gives  relief 
between  the  two  claimants,  and  it  stops 
other  litigation.  It  gives  the  stakeholder 
his  costs  out  of  the  fund,  and  the  other 
party  is  there  to  indemnify  the  defendant 
who  is  entitled.  Here  the  plaintiff  has 
not  given  the  Comptoir  d'Escompte  any 
chance  of  getting  their  costs  out  of  the 
other  party.    The  coats  should  oome  out  of 


the  fond,  with  a  remedy  over  against  the 
wrongful  claimant.  And  then  it  is  only 
said  that  he  ought  not  to  have  brought  the 
action  after  an  injunction  was  granted. 
But  we,  in  this  suit,  know  nothing  about 
that  injunction.  The  bill  must  be  dis- 
missed, and  dismissed  with  costs ;  and  we 
must  direct  an  enquiry  as  to  damages. 

Lord  JasTTCB  Mellish. — I  am  of  the 
same  opinion.  I  am  quite  clear  that  at 
law  the  remedy  was  solely  ag^ainst  the 
present  plaintiffs.  The  defendamts  had  a 
clear  title  on  a  bill  of  lading  against 
the  plaintiffs,  but  they  would  not  deb'- 
ver  tixe  goods  because  a  third  person— 
without  any  real  title — asserted  a  claim. 
The  only  remedy  of  a  person  in  the 
plaintiff's  position  under  those  circnm- 
sttmces  is  by  a  bill  of  interpleader.  If 
he  does  not  choose  to  file  such  a  bill,  but 
litigates  with  both  parties  separately,  he 
is  left  liable  to  the  party  who  is  r^iUy 
entitled. 

Then  it  is  said  this  was  as  good  as 
an  interpleader  bill.  But  it  did  not  bring 
the  parties  together,  and  it  left  the  de- 
fendant no  remedy  over  against  the  other 
party  for  costs.  The  appeal  must  be 
allowed. 


Solid tois — Mesan.  Lyne  &  Holman,  for  appel- 
lanta;  Hessia.  Lovless,  Nelson  &  Jonee,  for 
plaintiff. 


} 


Hall,  V.C. 

1874.      >  TOKLor  V.  budd. 

April  16. 

"Railway  —  Metropolitan  Baihoay  — 
Snjaerflttous  Lands  —  Extension  Act  — 
Powers  of  Leasing  and  Mortgaging— Power 
of  Sale  hy  Implication. 

A  raUwMj  eomfony  had  the  usual  power 
of  selling  si^etfluous  lands.  By  a  sub' 
sequent  extension  act,  powers  were  given  to 
the  company  of  leasvng  and  mortgaging 
withoutUmU  as  to  time  such  of  these  lands 
as  were  cotmeeted  with  the  structure  of  the 
railway : — ^Held,  th<U  the  extension  act  did 
not  take  away  the  power  of  sale  and  stibsti' 
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nplified  the  power  of  sale  by  removing 
<me  of  the  restrictions  upon  it. 
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ani' 


some  of  the  restrictions  upon  ; 

This  was  a  suit  for  speoifio  perfonaanoe 
and  was  heard  upon  demnrrer.  The 
question  in  the  cause  tamed  on  the  powers 
of  the  Metropolitan  District  Biailway 
Company  to  sell  certain  lands  as  super- 
fluons  kuids.  The  two  Acts  bearing  on  the 
case  were  the  Metropolitan  District 
EaUway  Act  of  1864,  27  &  28  Vict 
c.  ccczzii.,  and  their  Extension  of  Powers 
Act,  1868,  31  &  32  Vict.  c.  cviii. 

In  the  first  Act  of  1864,  the  Lands 
Glauses  Consolidation  Act  was  incorpor- 
ated, which  provides,  by  section  127,  that 
superfluous  lands  shall  be  sold  and  dis- 
posed  of,  or  else  after  ten  years  shall 
vest  in  tlie  adjoining  landowners,  and  by 
section  128,  that  first  the  original  vendors 
and  then  the  adjoining  landowners  are  to 
have  a  right  of  preemption. 

By  the  Act  of  1868,  after  reciting 
(amongst  other  things)  that  for  the  pur- 
poses of  constructing  their  railway  and 
works,  the  company  had  become  owners 
of  lands,  houses  and  buildings,  erected 
over  the  railway  or  immediately  adjoining 
thereto  or  othenvise  connected  with  the 
structure  of  the  railway,  and  that  other 
property  in  similar  circumstances  might 
thereafter  belong  to  the  company,  and  it 
was  expedient  that  the  company  should 
maintam  control  over  such  property,  and 
that  the  provisions  thereinafter  contained 
should  lie  made  with  relation  thereto, 
it  was  enacted  by  section  15  as  follows — 

"  The  following  provisions  shall  apply 
to  any  lands  or  bmldings  now  or  here- 
after acquired  by  the  company  adjoining 
to  or  built  over  the  railway  or  works  <rf 
the  company,  and  in  any  way  connected 
with  the  structure  of  their  railway  and 
works,  and  the  site  thereof  not  actually 
used  for  the  purposes  of  the  railway,  and 
shall  apply  also  to  any  yards,  gardens 
or  premises  attached  to  such  lands  or 
buildings,  and  the  same  lands,  buildings, 
yards,  gardens  and  premises,  are  in  t£is 
section  referred  to  eis  the  premises. 

"  First.  The  company  may  hold  and 
let  the  premises,  and  may  grant  leases  of 
the  same  for  any  time  they  may  think 
fit. 


"  Second.  The  premises  shall  not  be  . 
deemed  part  of  the  undertaking  of  iho 
company  charged  with  the  general  mort- 
gages or  debenture  stock  thereof  except- 
ing such  portion  of  tiie  mortgagfes  as 
may  be  expressly  cfaar|^  upon  ths  pre- 
mises or  upon  any  specific  portion  thereof. 

"  Third.  The  company  may  &om  time 
to  time  borrow  on  mortgage  of  the  pre- 
mises any  sums  of  money,  and  the  only 
security  for  the  mortgagee  shall  be  the 
said  premises  or  the  jmrts  thereof  speci- 
fical^  mentioned  in  lus  mortgage. 

"Fourth.  N'othing  contoijaed  in  this 
enactment  shall  be  construed  to  alter  any 
of  the  provisions  contained  in  the  Acts  re- 
lating to  the  company  or  any  agreements 
entered  into  by  the  company  which  re- 
quire the  re-sale  or  re-conveyance  of  any 
of  the  premises  to  any  person  specifically 
named  in  such  provision  or  agreement." 

The  plaintifT  had  bought  firom  the  rail- 
way and  had  agreed  to  re-sell  land  ad- 
Ctng  the  line.  The  purchaser  from 
refosed  to  complete  and  demurred  to 
his  bill  for  specific  performaiioe. 

The  lands  to  which  this  suit  related 
were  admitted  to  be  lands  connected  with 
the  structure  of  the  railway,  and  so  with- 
in the  second  Act ;  and  the  question  was 
whether  they  could  also  be  superfluous 
lands  within  the  first  Act,  so  as  to  enable 
the  company  to  make  a  title  to  them. 

Mr.  W.  Pearson  wa.d  Mr.  Smart,  for  the 
demurrer. — ^The  company  cannot  sell 
these  lands,  being  required  for  the 
maintenance  of  the  railway,  and  the 
provisions  of  the  Act  of  1868  do  not  in- 
clude a  power  of  sale.  They  cannot  be 
sold  under  the  128th  section  of  the  Lands 
Clauses  Act,  for  the  powers  of  leasing  and 
mortgaging  are  inconsistent  with  these 
provisions  and  are  in  substitution  for  the 
power  of  sale. 

Mr.  JHchituon  and  Mr.  Jolliffe,  for  the 
plaintifi^,  were  not  called  upon. 

Hall,  V.C,  held,  that  the  Act  of  1868 
had  not  altereid  the  powers  of  the  com- 
pany as  to  the  disposal  of  their  superfluous 
lands  under  the  Act  of  1864.  The  Act 
of  1868,  after  reciting  in  effect  that  with- 
out new  parliamentary  powers  certain 
lands  (including  the  land  ihe  subject  of 
this  suit)  would  have  to  be  sold  as  super- 
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flaoQs  lands,  had  given  the  company 
power  to  hold  and  to  lease  them  under 
proper  reetrictionB,  bat  nothing  in  the 
15th  section  took  away  the  power  of 
selline  the  lands  under  the  Act  of  1864, 
thouffh  indirectly  the  restrictions  imposed 
on  the  company  by  Section  128  of  the 
Lands  Clauses  Act  were  removed,  when 
by  the  second  Act  it  was  provided,  as  to 
the  lands  or  buildings  adjoining  to  or 
built  over  the  railwOT',  and  connected 
with  the  structure  of  the  railway,  that 
the  company  might  lease  them  for  any 
term,  or  mortgage  them  separately. 
Therefore  under  the  new  Act  the  company 
coold  sell  either  under  an  implied  power 
of  sale  which  they  had,  as  owners  with 
unlimited  powers  of  leasing  and  mort- 
gaging, or  by  virtue  of  the  express 
powers  given  by  the  Lands  Clauses  Act, 
and  amplified  instead  of  being  restricted 
by  the  subsequent  Act.  Therefore  the 
decree  would  be  in  &vour  of  the  plaintiff 
and  the  demurrer  must  be  overruled. 


SoUdton— Mr.  F.  J.  Thairlwall,  for  plaintiff; 
Means.  Bodd  &  Son,  for  defendant 


Bacoh.V.C. 

1874. 

June  4. 


Be  THK  FRMHOLD  AHS  OB- 
HBBAL    nrVXSTiniNT    COM- 
PANT  (LDUrXD); 
OBBIH'a  CASK. 


Comftmy — Ooniributory — Qualijkcdion 
of  Director — Attendance  at  Board  Meetings 
— Application  toithin  reasonable  Time. 

In  March,  1865,  0.  was  asked  to  become 
a  director  of  a  company.  He  then  attended 
three  hoard  meetings  of  the  directors,  and 
his  name  was  entered  in  the  minute  book  as 
attending,  but  he  aUeged  he  merely  came  as 
a  viiiior,  and  to  see  how  the  company  was 
mamaged.  Me  dUofoed  a  prospectus  to  be 
issued  o»  which  his  name  appeared  as  a 
direetor.  In  May,  1865,  he  wrote  to  the  sec- 
retary, requesting  that  his  name  might  he 
withdrawn,  and  though  he  afterwards  acted 
for  the  company  as  auctioneer,  he  never 
again  interfered  as  director.  No  shares 
were  aUotted  to  0.,  and  hit  name  did  not 


appear  on  tllb  register  of  memiers.  In  1870 
the  company  was  ordered  to  he  wound  up.  In 
July,  1873,  the  official  liquidator,  for  the  first 
time,  fixed  O.  on  the  list  of  contr^mtories,  in 
respect  of  twenty  shares,  the  number  required 
by  Q.  for  his  qualification  as  director:— 
Held,  that  having  regard  to  the  lapse  of 
time,  and  as  0.  had  entered  into  no  actual 
contract  to  take  shares,  his  name  was  tt»- 
properly  placed  upon  the  list. 

This  was  a  summons,  adjoomed  into 
Court  on  the  application  of  the  official 
liquidator  of  the  above  oompamy,  to  have 
Mr.  William  Chreen's  name  placed  upon 
the  list  of  oontribntories  in  respect  of 
twenty  shares. 

The  company  was  registered  in  the 
month  of  June,  1864.  The  promoters  of 
the  company  were  Mr.  Charles  Green, 
who  was  a  son  of  WiUiam  Cbeen,  and  Mr. 
Stansby,  and  the  principal  part  of  the 
proper^  of  the  company  consisted  of  an 
estate  at  Brunswick  Square,  Camberwell, 
which  was  sold  by  Stansby  to  the  com- 
pany for  25,000Z. 

In  the  month  of  March,  1865,  William 
(Jreen  was  requested  to  become  a  director 
of  the  company,  and  on  the  17th  of  March 
ho  attended  a  meeting  of  the  board  of 
directors,  and  signed  his  name  in  the  at- 
tendance book.  At  the  same  meeting  a 
new  prospectus  was  issued,  which  had 
before  been  submitted  to  William  Qreen 
for  consideration,  and  on  which  his  name 
appeared  as  a  director. 

On  the  7th  of  April  William  Green 
again  attended  the  board  meeting  of  the 
directors,  and  signed  his  name  in  the  at- 
tendance book. 

Subsequently  to  the  meeting  of  di- 
rectors on  the  7th  of  April,  the  prospectus 
on  which  William  Green's  name  appeared 
as  director,  was  extensively  advertised, 
and  between  the  13th  and  the  24th  of 
April  applications  for  shares  in  the  com- 
pany  were  received  from  thirteen  persons. 

On  the  4th  of  May,  1865,  William 
Green  wrote  to  the  secretary  of  the  com- 
pany, and,  after  saying  he  had  learnt  that 
his  name  had  been  of  no  assistance  to  the 
company  in  their  t^peal  to  the  public, 
requested  that  his  name  might  be  with- 
drawn. 

This  letter  was  bronght   before   the 
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'  board  of  directors  on  the  5th  (}F  May,  and 
in  the  agenda  book  of  the  day  the  word 
"  read  "  was  written  in  the  hand  of  the 
chairman  opposite  the  entry,  bnt  the  word 
"  withdrawn "  was  afterwards  written 
over  the  word  "  read  "  by  the  secretary, 
and  no  entry  with  respect  to  the  said 
letter  was  mside  in  the  minate  book  of  the 
meetine. 

On  ttie  12th  of  May,  1865,  Mr.  WilUam 
Green  again  attended  a  board  meeting  of 
the  directors. 

On  the  80th  of  May,  pursuant  to  in- 
stmctions  &om  the  directors,  the  secre- 
tary of  the  company  wrote  to  William 
Green,  requesting  that  he  would  qualify 
as  a  director  by  taking  the  twenty  shares 
in  the  company  necessary  for  that  purpose. 
To  this  letter  William  Green  replied  as 
follows — "  I  have  to  acknowledge  the  re- 
ceipt of  your  letter  of  the  30th  ultimo, 
from  which  I  infer  that  you  consider  I 
remain  as  a  director  of  the  company ;  if 
so,  I  beg  leave  again  to  withdraw  my 
name  as,  beyond  allowing  it  to  remain  at 
the  request  of  Mr.  Stansby  until  after  the 
allotment  of  shares  had  been  made  (it 
being  considered  possible  that  some  of 
the  applications  might  have  been  received 
through  the  publication  of  my  name  in 
the  advertisements),  I  had  no  intention 
of  departing  from  my  letter  of  earlier 
date,  in  which  I  withdrew  from  ihe 
board." 

This  letter  was  read  by  the  directors 
at  their  meeting  on  the  6th  of  June,  and 
the  directors  requested  their  solicitor  to 
see  Mr.  William  Green  about  it.  On  the 
9th  of  June  the  secretary  wrotq  to  Mr. 
Green  as  follows — "  Oar  solicitor  having 
reported  to  the  board  that  you  had,  on 
his  explanation,  promised  to  qualify  as  a 
director  of  the  company,  I  am  instructed 
to  ask  if  you  will  kindly  carry  out  the 
arrangemrait ; "  and  the  secretary  also 
wrote  as  to  the  sale  of  some  property. 
On  the  following  day  Mr.  W,  Green  re- 
plied as  to  the  rale  of  the  property,  bnt 
neither  then,  nor  at  any  time  after,  replied 
to  the  former  part  of  the  letter,  nor  took 
any  steps  to  qualify  for  the  office  of  di- 
rector. 

William  Green,  in  an  affidavit  filed  by 
him,  stated  that  he  only  attended  the 
board  meetings  of  the   direotora  as  a 


visitor,  and  to  see  how  the  business  of  the 
company  wm  conducted;  that  he  had 
never  acted  as  a  director  of  the  company, 
that  no  shares  in  the  company  had  ever 
been  applied  for  by  him,  or  had  ever  been 
allotted  to  him,  and  that  he  had  never  re- 
ceived any  dividend  on  hny  shares,  or  any 
fee  for  acting  as  a  director. 

On  the  2?th  of  May,  1870,  the  company 
was  ordered  to  be  wound  up. 

In  the  month  of  July,  1873,  the  liquid- 
ator came  to  the  conclusion  that  as  Mr. 
William  Chreen  had  acted  as  a  director  he 
was  the  owner  of  the  twenty  shares  which 
formed  the  necessary  qualification  of  a 
director,  and  then,  for  the  first  time, 
placed  his  name  on  a  supplemental  list  of 
contributories. 

On  a  summons  being  taken  out  by 
William  Ghreen  to  have  his  name  remov^ 
from  the  list,  the  Chief  Clerk  decided  in 
his  favour,  but,  at  the  request  of  the 
official  liquidator,  the  summons  was  ad- 
journed into  Court. 

Mr.  WMiam  Pearson  and  Mr.  North,  for 
the  official  liquidator. — Green  was  regu- 
larly appointed  a  director,  and  it  is  clear 
he  accepted  the  office  and  acted  as  di- 
rector.  The  prospectus  was  issued  with 
his  name,  in  order  to  induce  people  to 
take  shares.  Then,  being  a  director,  he 
must  have  the  necessary  qualification 
shares — 

Be  The  North  Kent  BaUway  Extentton 
Company ;  Kincaid's  case,  40  Law 
J.  Bep.  (n.s.)  Chanc.  19 ;  s.  c.  Law 
Rep.  11  Bq.  192 : 
Re  The  British  and  American  Tele- 
graph Company  ;  Fowler's  case,  42 
Law  J.  Rep.  (n.b.)  Chano.  9;  b.  c. 
Law  Rep.  14  Eq.  316 ; 
Harward's  case,  Law  Bep.   13  Eq. 

30; 
Be  Disderi  ^  Co.,  40  Law  J.  Bep. 
(n.s.)  Ghanc.  248 ;  s.  c.  Law  Bep. 
llEq.442; 
Be  The  Metropolitan  Puhlie  Carriage 
amd  BeposUory  Company ;  Brown's 
case,  43  Law  J.  Rep.  (n.s.)  Chano. 
153 ;    s.  c.   Law  Rep.   9  Chanc. 
102; 
Be  The  Great  Northern  and  Midland 
Coal  Company  ;  Cwrrie's  case,  8  De 
Gez,  J.  &  S.  867 ;  s.  c.  82  Law  J. 
Bep.  (n.8.)  Chanc.  421 ; 
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Be  The  Empire  Astwrance  Oompany ; 
Leeke's  case,  40  Law  J.  Bep.  (m.s.) 
Chano.   172 ;    s.  o.  Law  Bq>.   6 
Cliano.  469. 
Marquia  of  Abereom's  eate,  4  De  G^ 
F.  &  J.  78;  B.  0.  81  Law  J.  Bep. 
(M.S.)  Ghanc.  828, 
is  distingaishable  irom  this  case,  and  it 
did  not,  like  all  the  other  cases,  arise 
under  the  Act  of  1862. 

Mr.  Bomer,  for  William  Ch«en. — ^Ad- 
mitting, for  the  sake  of  argument,  all  the 
&ct8  which  are  disputed,  I  still  contend, 
on  the  authorities,  that  Mr.  Green's 
name  onght  not  to  be  placed  on  the  list. 
The  foUowing  facts  in  this  case  are  not 
disputed — 

1.  That  a  person  before  being  a  di- 
rector must  hold  twenty  shares. 

2.  That  a  person  by  taking  a  contract 
from  the  company  ceases  to  be  a  director. 

8.  That  Green  made  no  application  for 
shares,  that  no  shares  were  allotted  to 
him,  and  that  he  received  no  fees  as 
director. 

4.  That  nothing  has  been  done  since 
Jane,  1865. 

The  following  &ot8  are  in  dispute,  but 
I  will  admit  them — 

1.  That  Green  attended  three  meetings. 

2.  That  he  allowed  a  prospectus  to  be 
issued  in  his  name. 

Now  I  contend  that  a  person  who 
merely  acts  as  director  does  not  thereby 
contract  to  take  shares — 

Abereom'e  Case  (ubi  supra). 
The  principle  on  which  this  case  was  de- 
cided was  the  same  before  as  since  the 
Aiot  of  1862.    It  has  often  been  r^arded 
as  a  binding  authority  since  that  Act — 
Be    Llanharry    Hematite  Iron    Ore 
Company ;  TothiWs  Case,  35  Law 
J.  Bep.  (n.b.)   Ghanc.   120 ;  s.  c. 
Law  Bep.  1  Chano.  85  ; 
Boney's  Case  and  Stock's  Case,  4  De 
Gex,  J.  &  S.  426 ;  s.  o.  33  Law  J. 
Bep.  (N.B.)  Chano.  731 ; 
Brown's  Case  (u&»  supra). 
Kincaid's  Case  (ubi  supra)  ; 
was  before  Broum's  Case,  and  there  the 
director  had  subscribed  an  undertaking 
that  he  would  take  the  necessary  number 
of  qualification  shares.    In 

Haricood's  Case  and  Fowler's  Case 
(iibi  supra), 


there  were  absolute  allotmeats.    In 

Currie's  Case  (tibi  svpra), 
the    directors    had  expressly  agreed  in 
writing  to  take  100  shares.    In 

Leeke's  Case  (ubi  supra), 
the  only  question  was  whether  the  shares 
were  ftdly  paid  up.     The  dispute  in 

Be  Disderi  (ubi  supra), 
was  whether  the  payment  made  was  bona 
fide. 

On  the  facts  of  the  case  there  is  no 
sufficient  evidence  to  shew  that  Green 
acted  as  a  director ;  it  is  not  enough  to 
show  that  he  att^ded  board  meetings, 
or  did  formal  acts — 

Be  Peninsular,  West  Indian  j*  Southern 
Bank;  Austin's  Case,  Law  Bep. 
2Eq.  435; 
Be  The  Imperied  Land  Credit  Com- 
pany ;  Eve's  Case,  87  Law  J.  Bep. 
(v.B.)  Ghanc.  844. 
The    order  for  winding  up  was  not 
made  till  five  years  after  Green  had  dis- 
tinotlv  refused  to  take  shares,  and  it  is 
now  four  years  since  the  winding-up.   On 
the  question  of  time  alone  we  ought  not 
to  be  placed  on  the  list — 

Ex  parte  Brotherhood,  re  The  Agri- 
culturist Cattle  Irisuranee  Company, 
31  Beav.  365 ;  s.  o.  31  Lew  J.  Bep. 
(n.b.)  Chanc.  861 ;  s.  o.  on  app.  4 
De  Gez,  F.  &  J.  566. 
Mr.  WHUam  Pearson,  in  reply,  on  ques- 
tion of  delay,  cited — 

Stdney^s  Case,  Law  Bep.  13  Eq.  228. 

Bacon,  V.C.<— Indeed,  I  think  it  would 
be  the  most  unreasonable  and  unlawful 
thing  that  could  be  imagined,  if  I  were 
to  accede  to  the  request  of  the  official 
liquidator  in  this  case,  unreasonable  in 
the  highest  degree,  because  it  is  not  until 
nine  years  after  this  communication  by 
letter,  which  never  went  beyond  that, 
that  there  was  any  sugKestion  that  Mr. 
Green  was  a  director.  The  winding-up 
has  been  going  on  for  four  years,  the 
liquidator  has  had  an  opportunity  of 
looking  into  all  these  matters,  reading 
all  these  books,  knowing  aJl  these  transac 
tions,  and  has  had  the  valuable  assistance 
of  the  secretary,  whose  affidavit  now  is 
the  principal  support  of  the  application 
before  me.  When  I  say  it  would  be  un- 
reasonable I  do  not  mean  there  is  any 
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siatate  of  limitetioiui  or  any  positiTe 
rule ;  but  it  'would  be  highly  tmreaaon- 
able  to  rip*  up  a  thing  of  that  kind  at  ijie 
end  of  ten  years. 

Bnt,  putting  that  aaide,  my  opinion  ia 
there  is  no  ground  in  law  ror  what  has 
been  argued.  Cases  have  been  referred 
to,  and  there  have  been  various  expres- 
sions of  different  Judges  in  those  cases, 
but  in  the  judgments  which  Judges  pro- 
nounce, it  is  inevitable  that,  having  their 
minds  full,  not  only  of  the  case  before 
them,  but  of  the  principles  involved  in 
the  cases  which  have  been  referred  to, 
a  Judge,  in  stating  as  much  as  is  ne- 
cessary to  decide  the  case  before  him, 
does  not  always  express  all  that  might  be 
said  upon  the  subject.  That  leaves  it 
open  sometimes', to  misoonstruotion,  and 
enables  ingfenious  advocates,  by  taking 
out  passages  which  are  to  be  readily 
found,  to  draw  conclusions  which  the 
Judge  never  meant  to  be  drawn  &om  the 
words  he  used.  But  among  all  these 
cases,  has  any  case  been  mentioned  iil 
which  a  man  has  been  fixed  as  a  director 
or  shareholder  or  anything  else,  in  which 
there  has  not  been  a  contract  between 
the  parties?  In  Kineaid't  Ocue  (ubi 
supra),  and  every  other  case,  there  has 
been  a  contract  for  something  or  other 
— a  contract  to  sustain  some  character, 
either  a  subscribing  of  the  agreement  or 
in  some  other  way  there  has  been  some- 
thing on  which  you  oould  fasten  the 
liability.  In  this  case  there  is  not  the 
beginning  of  any  such  thing.  Of  all  the 
oases  that  have  been  decided,  AutUn's 
Gate  {ttbi  eypra)  seems  to  me  to  be  most 
like  this.  I  do  not  forget  what  has  been 
argued  about  the  Marquis  of  Abercom's 
Case  (vhi  supra),  because  that  is  valuable 
on  principle,  and  lays  down  plainly  that 
you  shall  not  fix  a  man  as  director  in  a 
company,  who  has  never  meant  to  assume 
that  character  himself.  If  he  has  caUed 
himself  by  the  name — if  for  the  purposes 
contemplated  by  him  and  the  persons  with 
whom  he  was  then  in  connection,  he  has 
called  himself  director,  that  is  not  accord- 
ing to  the  Marquis  of  Abercom's  Case  (ubi 
supra),  a  serious  fixed  intention  to  become 
a  director.  It  is  not  suggested  in  this 
case  that  any  creditor  has  been  misled, 
or  any  oo-director  misled,  or  anybody 


imposed  upon  by  the  fiust  tint  for  a 
certain  number  of  days  or  wedcs  this 
gentleman  was  called  under  the  name 
of  director.  All  that  is  made  out  on 
this  evidence  is  that  whioh  Mr.  Qreen 
himself  fhmishes.  He  says  there  being 
a  company  in  contemplation,  I  being 
selected  to  become  a  diraotor,  being  under 
no  obligation,  said  I  would  look  into  the 
matter  and  if  I  liked  it,  and  if  I  was 
satisfied  with  the  prospects  of  the  oon- 
oem,  I  wonld  at  some  fixture  time  become 
a  director.  He  says  they  were  glad  to 
avail  themselves  of  his  assistance  and  his 
name.  The  prospectus  was  prepared,  he 
appears  a  diractor  in  it,  he  attends  the 
meetings  on  this  conditional  agreement 
that  if  in  the  result  he  ia  not  satisfied 
with  the  prospects  of  the  company  he  will 
not  have  any  thing  to  do  with  it,  and 
then  by  the  plainest  intimation  that  can 
be  conceived,  he  says  to  the  company, 
"  All  the  assistance  yon  have  been  able  to 
derive  from  the  use  of  my  name  seems 
to  have  been  of  no  avail,  if  it  has  beoi 
useful  to  yon  I  am  veiy  glad  of  it,  but 
for  the  future  we  break  off  here  (I  am 
not  using  his  words)  I  should  have 
become  a  director  if  it  had  pleased  me, 
but  I  am  not  satisfied  and  will  not  be  a 
director."  Then  not  being  understood, 
the  secretary  comes  to  the  firont  again, 
and  makes  it  necessary  for  Mr.  Ghreen  to 
say,  "  Yon  shall  not  misunderstand  me, 
I  will  have  nothing  in  the  world  to  do 
with  it,  I  withdraw  altogether" — that 
letter  is  read  at  a  meetii^ ;  and  then 
comes  an  nnsatisfactory  part  of  the 
case,  because  when  the  chairman  writes 
"  read  "  against  that  letter,  when  it  is 
entered  in  the  minute-book  his  secretary 
writes  "vrithdrawn"  over  the  word 
"read,"  and  the  secretaiy  nine  or  ten 
years  after  this  mixes  up  wnat  he  thought 
then  with  what  he  knows  now.  I  cannot 
give  attention  to  that.  The  correspon- 
dence is  clear  and  specific.  Mr.  Pearson 
reproaches  Mr.  Qreen  that  when  a  letter 
was  written  asking  him.  to  qualify  him- 
self aa  a  director,  by  having  to  answer 
that  letter,  answers  the  other  part  and 
remains  silent  as  to  that.  I  think  that 
WEis  about  as  prudent  and  proper  a  course 
as  could  be  suggested.  He  had  been 
asked  before  and  said,  "I  withdraw." 
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He  is  asked  a  second  time  and  says,  "  I 
will  withdraw  ;  "  comes  the  secretfury  and 
says,  "qualify  yourself  as  a  director," 
and  he  says  nothing.  I  think  he  acted 
perfectly  rightly. 

Now,  as  to  the  acts  as  director,  which 
are  so  much  insisted  upon,  there  being 
no  trace  of  a  reason  why  he  should  be 
director  except  that  which  you  can  draw 
from  his  own  affidavit  that  ho  agreed  to 
come  in  for  a  time,  compare  that  with 
what  was  done  in  Aiutin'a  Oase  (u5i 
supra).  Austin  went  to  the  board  and 
sat  with  the  board,  signed  the  cheques, 
acted  in  a  substantial  war  as  a  director, 
and  shares  were  allotted  to  him,  none 
of .  which  ever  took  place  in  this  case, 
and  when  they  were  allotted  they  were 
sent  back  again  by  him,  he  sapng, 
"  As  to  holding  any  shares  I  will  have 
nothing  to  say  to  it."  That  was  held  to 
be  peifectly  right  on  his  part,  and  the 
attempt  to  fix  him  with  these  shares 
utterly  failed.  That  case,  with  the  Mar- 
quis of  Ahercom't  Case  (ubi  supra),  and 
the  observations  made  in  Brown's  Case 
(ubi  supra),  seem  to  me  to  be  the  only 
cases  that  are  worth  considering  on  this 
occasion,  because  in  all  the  othei-s  there 
has  been  either  subscription  to  an  agree- 
ment or  some  plain  independent  separate 
contract,  something  which  constituted 
the  relation  of  shareholder  in  the  com- 
pany, in  the  person  who  was  afterwards 
fixed  as  director. 

In  this  case  there  is  not  a  particle  of 
anything  of  the  sort.  The  persons  who 
had  the  conduct  of  the  company  knew  he 
was  not  a  director.  For  the  five  years  they 
carried  on  business  they  acted  on  that 
assumption,  and  for  the  four  years  which 
have  elapsed  since  they  lost  all  control 
over  it  and  it  has  been  in  the  hands  of 
an  official  liquidator  he  has  never  thought 
of  it  until  just  now.  The  summons 
taken  out  by  the  official  liquidator  must 
be  dismissed ;  but  the  official  liquidator 
must  have  his  costs  out  of  the  estate.  I 
cannot,  under  the  circumstances,  give 
any  costs  to  Mr.  Green. 

Soliciton — Hr.  W.  Moon,  for  tbe  official  liquida- 
tor ;  Messrs.  Hunter,  Gwatkin  &  Co.,  for  Mr. 
W.  Oreen. 


'  Kbw  Sebibs,  43.— Chamc. 


} 


IN  BB  THE  B0BT  CONSOLI- 
DATED UUilNa  COUPANT, 
LIUITED.    ASKEW's  CASE. 


LoBDS  Jcsncas. 

1874. 

July  15. 

Company — Motion  to  rectify  Register — 
Companies  Act,  1862,  sec.  35 — Mierepre- 
sentation  aiid  Concealment  in  Prospectus^ 
Holder  of  fully  paid  up  Shares — Right  to 
summary  Belief — Practice. 

Where  a  holder  of  fuMy  paid  up  shares 
in  a  limited  company  applied  by  motion 
under  the  35th  section  of  the  Companies 
Act,  1862,  to  have  his  name  stntdc  off  the 
register  of  shareholders,  on  the  ground  that 
he  had  been  been  induced  to  take  the  shares 
through  misrepresentation  and  concealment 
of  m^rial  facts  in  the  prospectus,  and  his 
application  had  been  granted  in  the  Court 
below,  the  Lords  Justices  on  appeal  de- 
dined  to  dispose  of  the  case,  on  the  grounds 
that  the  effect  of  granting  tlie  application 
would  be  to  entitle  the  applicant  to  recover 
from  the  company  as  of  course  the  money 
he  had  paid  for  his  shares,  tluit  the  questu»i 
would  be  more  properly  heard  and  deter- 
mined  in  an  action  or  suit  than  in  a  awm- 
mary  way  upon  an  application  of  this  kind, 
and  that  since  the  applicant's  shares  were 
fully  paid  up  he  wotdd  be  subjected  to  no 
liabilities  by  being  retained  on  the  register 
pending  such  proceedings.  They  accord- 
ingly directed  the  motion  in  the  Court 
below  to  stand  over,  with  liberty  to  the 
applicant  to  take  such  proceedings  as  he 
might  be  advised. 

This  was  an  appeal  on  behalf  of  the 
above-named  company,  from  an  order  of 
Mahns,  Y.C,  granting  an  application 
made  by  Mr.  Henry  William  Askew  by 
motion  under  the  35th  section  of  the 
Companies  Act,  1862,  to  have  the  register 
of  shareholders  rectified  by  striking  off 
his  name,  on  the  ground  that  he  had  oeen 
induced  to  take  the  shares  which  he  held 
in  the  company  by  finudnlent  misrepre- 
sentation and  concealment  in  the  pro- 
spectus of  the  company. 

The  company  was  registered  in  May, 
1872,  its  object  being  to  acquire,  work 
and  develope  certain  silver  mines  in 
Nevada  in  the  United  States.  The  pro> 
spectus  of  the  company  stated  that  the 
titles  to  the  properties  had  been  investi- 
gated and  found  perfect,  and  that  the  price 
4M 
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(o  be  paid  hj  the  company  was  285,0002. 
cash.  Upon  the  faith  of  this  prospectos 
Mr.  Askew  applied  for  fifty  shares  of  102. 
each  in  the  company.  These  were  allotted 
to  him  in  Jnne,  1872,  and  upon  allot* 
ment  he  paid  for  them  in  fall.  In  May, 
1874,  in  consequence  of  certain  state* 
ments  made  at  a  meeting  of  the  company 
at  which  he  was  present,  Mr.  Askew  made 
inquiries  into  the  affairs  of  the  company, 
and  thereby  learned  that  a  short  time 
prerioasly  to  the  purchase  of  the  mines 
by  the  company,  Hartmont,  one  of  the 
directors  named  in  the  prospectas,  and 
certain  persons  associated  with  him,  had 
purchased  the  properties  from  one 
Heynemann  for  40,0002.,  and  that  Hart- 
mont and  his  associates  had  subsequently 
sold  the  properties  to  the  company  for 
285,0002.  The  prospectus  was  sUent  as 
to  this  transaction.  It  further  turned 
out  that  the  285,0002.  was  paid  to  Hart- 
mont and  his  associates  not  in  cash,  as 
the  prospectus  stated  was  to  be  the  case, 
but  in  fully  paid-up  shares,  and  that  the 
other  directors,  or  some  of  them,  had  re- 
ceived oat  of  these  shares  a  sufficient 
number  to  give  them  their  qualification 
as  directors.  It  farther  appeared  that 
the  statement  in  the  prospectas  that  the 
title  had  been  investigated  and  found 
perfect  was  untrue,  and  that  in  &ct  as 
late  as  June,  1872,  after  the  date  of  the 

Erospeotus,  the  solicitor  of  the  company 
ad  been  requested  to  ascertain  whether 
the  title  was  good,  and  there  had  been 
some  litigation  in  America  relating  to  the 
title. 

The  Yioe-Chancellor  held  that  the  case 
was  one  within  the  scope  of  the  85th 
section  of  the  Companies  Act,  1862,  that 
there  had  been  misrepresentation  and  con- 
cealment in  the  prospectas  which  invali- 
dated the  contract  to  take  shares  entered 
into  by  Mr.  Askew,  and  that  the  applica- 
tion most  be  granted  with  costs.  The 
company  now  appealed  fixim  this  de- 
cisio". 

Mr.  Cotton  and  Mr.  Kekewich,  for  the 
company,  appeared  in  support  of  the 
appeal. — There  was  no  suggestion  that 
any  of  the  directors  besides  Hartmont 
were  aware  at  the  time  of  issuing  the 
prospectus  of  the  purchase  by  him  for 


40,0002.  The  knowledge  of  one  director 
was  not  the  knowledge  of  the  Board,  still 
less  of  the  company.  A  fraud  conmiitted 
by  one  director  on  hia  co-directors  could 
not  be  imputed  as  a  tramd  on  the  part  of 
the  company.     They  cited 

Be  The  Beese  Silver  Mining  Oompa»y, 

86  Law  J.  Bep.  (n.s.)  Ghanc.  385 ; 

(L.J.J.)  ibid  618;  s.  c.  Law  Bep. 

2  Chanc.  604. 

Kent  T.  The  Freehold  Land  and  Brick- 
making  Company,  37  Law  J.  Bep. 
(n.s.)  Chanc.  653 ;  Law  Bep.4  Eq. 
588 ;  s.  c.  (on  appeal)  Law  Bop. 

3  Chanc.  493. 

Mr.  Olasse  and  Mr.  Oraham.  HatHngt, 
for  the  respondent,  Mr.  Askew. — ^Mr. 
Askew  has  been  deceived  by  the  mis- 
representations in  the  prospectus,  and 
was  entitled  to  have  his  name  removed 
from  the  register — 

Ship's  Case,  2  De  Gex,  J.  &  S.  544. 
This  application  to  rectify  the  register 
by  removing    his    name   was    properly 
made  by  a  motion  under  the  3oth  section 
of  the  Companies  Act,  1862 — 

In  re  The  Banh  of  Hindustan,  ^e.,  Ex 
parte  Los,  34  Law  J.  Rep.  (h.s.) 
Chanc.  609,  615. 
[Jahes,  L.J. — ^Where  a  man  has  paid 
up  his  shares  in  fall,  to  decide  that  he 
is  not  a  shareholder  would  be  equiva- 
lent to  deciding  that  he  was  entitled 
of  course  to  recover  the  amount  he  had 
paid  on  his  shares.  This  is  not  a  con- 
venient mode  of  deciding  that  question.J 
[Mellish,  L.J. — ^Where  a  man  is  under 
liability  as  a  holder  of  partly  paid  up 
shares,  and  may  become  subject  to  fresh 
liabilities  by  being  suffered  to  remain  on 
the  register,  it  may  be  very  proper  that 
this  Court  should  exercise  a  summary 
jurisdiction,  bat  the  case  of  a  fully  paid 
up  shareholder  who  is  under  no  liability 
is  different.] 

The  rights  of  a  ftiUy  paid  up  share- 
holder in  the  surplus  assets  of  the  com- 
pany, would  be  i^ected  by  reason  of  his 
being  retained  on  the  roister  if  the  com- 
pany  were  wound  up  before  his  action  or 
suit  had  been  heard — 

Oakea  v.  Turquand,  36  Law  J.  Bep. 
(n.s.)  Chanc.  949 ;  s.  c  Law  Bep. 
2£.  &L  Ap.  325; 

Ex  parte  WaA,  37  Law  J.  Bep.  (n.s.) 
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Exoh.  83 ;  s.  o.  Law  Bep.  3  Ex. 
172;  and 
Addiey.  The  WestemBamkof  SeofUmd, 
Law  Bep.  1  So.  Ap.  145, 
were  also  referred  to. 

Jambs,  L.J.,  said  that  thej  coold  not 
dispose  of  the  case  on  this  application. 
The  order  of  the  Vice- Chancellor  must 
be  discharged,  and  the  motion  before 
him  stand  over,  with  liberty  to  the 
applicant  to  take  sach  proceedings  as  he 
might  be  advised.  The  Vice-Chancellor 
had  not  fnlly  apprehended  that  in  grant- 
ing the  application  he  was  completely 
determining  the  matter  which  would  have 
to  be  determined  in  any  action  or  suit 
which  the  applicant  might  bring  for  the 
recovery  of  the  amount  paid  by  him  on 
his  shares.  For  Alison's  Oase  (1)  had  de- 
termined that  if  a  man  were  held  not  to 
be  a  shareholder  in  a  company,  the  order 
discharging  him  trova.  being  a  shareholder 
made  it  a  mere  matter  of  course  to  re- 
turn to  him  ihe  money  he  had  paid  on 
his  shares.  So  in  this  case  if  Mr.  Askew's 
name  were  to  be  struck  off  the  register  in 
accordance  with  this  application  uie  same 
consequences  would  foUow.  Here  the 
applicant  was  under  no  liabiliiy.  As  he 
had  paid  up  his  shores  in  fall  he  could 
not  be  called  upon  for  a  farthing  more. 
The  question  whether  he  was  entitled  to 
have  his  name  struck  off  the  register 
should  be  tried  in  some  proceeding  in 
which  witnesses  might  be  examined  and 
cross-examined.  It  would  be  better  tried 
in  some  more  formal  proceeding  than  on 
this  motion.  This  motion  must  therefore 
stand  over. 

Hellish,  L.J.,  said  it  was  quite  clear 
that  the  85th  section  of  the  Companies 
Act,  1862,  gave  the  Court  a  discre- 
tion in  cases  of  this  kind  not  to  make 
any  order  where  it  considered  that 
the  question  could  be  more  properly 
tried  by  another  proceeding.  In  hu 
opinion  this  was  so  in  the  present  case. 
Askew  ran  no  risk  by  being  left  on  the 
register  pending  such  proceedings  as  he 
might  take.     If  he  had  been  the  holder 

(1)  42  Law  J.  Bop.  (n.s.)  Chanc  fi05;  s.  c  on 
App.  48  Law  J.  Bep.  (ir.8.)  Chane.  1 ;  s.  c  Law 
Kef.  16  Eq.  894  and  0  Cha'nc  I. 


of  unpaid  shares  there  would  have  been 
strong  ground  for  contending  that  he  was 
entitled  to  be  relieved  at  once  in  a  summary 
manner  on  this  application.  But  here  the 
only  real  question  was  whether  he  was 
entitled  to  recover  the  500Z.  paid  by  him 
upon  his  shares.  That  question  would 
be  more  properly  decided  in  an  action  in 
the  ordinary  way,  on  evidence  directed  to 
the  point.  The  order  must  be  that  stated 
by  Lord  Justice  James.  The  costs  of  this 
application  to  be  dealt  with  when  it  came 
again  before  the  Vice-Chanoellor. 


Solicitors — Heesrs.  Harkby,  Taxij  &  Stewart,  for 
appellants ;  Measis.  Harper,  Broad  &  Battcock, 
for  respondent. 


rncKfl."! 
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CABALLBBO  V.  HENTT. 


LoBos  Jvsnciia. 
1874 
March 

Vendor  and  Purchaser-^ Sale  by  Auc 
turn — Misleading  Particulars — Sale  "«mJ- 
ject  to  existing  Tenancies" — Constructive 
Notice — Specific  Performance. 

A  pvhlic-house  and  premises  put  up  for 
sale  by  auction  were  described  in  the  par- 
ticulars as  in  the  occupation  of  certain  per- 
sons  at  certain  rents.  The  conditions  stated 
that  the  property  was  sold  "  svhject  to  exist- 
ing  tenancies."  The  defendanis,  who  were 
brewers,  by  their  agent  became  the  pur- 
chasers of  the  property  at  the  awcHon, 
Shortly  afterwards  they  discovered  that  the 
property  was  in  lease  to  another  brewer  for 
a  term  of  years,  of  which  about  nine  re- 
mained uneapired.  Thereupon  they  refused 
to  complete  their  contract.  In  a  suit  against 
them  bythe  vendor  for  specific  perform^ 
ance, — 'Meld,  that  there  was  a  mis-descrip- 
tion of  the  property,  which  precluded  the 
vendor  from  et^ordng  the  agreement,  and 
that  the  purchasers  had  not  ,cmutructive 
notice  of  the  lease. 

Jaones  v.  Litchfield,  89  Law  J.  Bep. 
(n.s.)  Chanc.  248 ;  s.  c.  Law  Bep.  9  Eq.  51, 
dissented  from. 

This  was  an  appeal  from  a  decree  of 
the  Master  of  the  Bolls  dismissing  the 
plaintiff's  bill  with  oosta. 
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The  bill  was  filed  by  the  plaintiff,  as 
Tender,  for  the  specific  performance  of  a 
conlract  entered  into  bj  the  defendants 
for  the  purchase  of  a  public-house  at 
Arundel,  Sussex,  known  as  "The  General 
Abercrombie."  The  said  public-house, 
together  with  other  freehold  property 
at  Arundel  belonging  to  the  plaintiff,  was 
put  up  for  sale  by  auction  on  the  30th  of 
October,  1871,  in  several  lots,  subject  to 
certain  conditions  of  sale.  The  said  public- 
house  formed  lot  6,  and  was  described  in  the 
particulars  as  "  all  that  capital  freehold 
full-licensed  public-honse,  known  as  '  The 
General  Abercrombie,'  situate  in  Queen 
Street,  Arundel,  aforesaid,  as  the  same  is 
now  in  the  occupation  of  Mr.  T.  W. 
Slatter,  at  the  low  rental  of  202.  per  an- 
num, together  with  the  two  cottages  at 
the  back,  each  let  at  2s.  per  week,  as  the 
same  are  now  in  the  occupations  of  Bur- 
nand  and  Stilwell."  Lot  1  in  the  same 
particulars  was  another  pubUc-house  in 
Arundel,  and  was  described  as  "  The 
Wheatsheaf  Inn,"  situate,  <fcc.,  "  as  the 
same  is  now  in  the  occupation  of  Mr. 
Lucas,  under  a  lease  of  which  eight  years 
are  unexpired."  The  particulars  com- 
prised five  other  lots  besides  these  two 
above-mentioned,  but  made  no  reference 
to  any  tenancies  in  respect  of  any  of  these 
five  lots.  The  conditions  of  sale  stipu- 
lated that  the  purchasers  should  be  en- 
titled to  possession  or  receipt  of  the  rents 
and  profits  of  the  properties  from  the 
date  of  completion,  and  stated  that  "  the 
properties  are  sold  subject  to  the  several 
tenancies  now  existing."  They  further 
provided  that  the  properties  should  be 
taken  to  be  correctly  described  as  to 
quantity  "and  otherwise,"  and  that  any 
error  or  mis-statement  should  not  annul 
the  sale.  The  defendants,  who  were 
brewers  at  Chichester  and  elsewhere  in 
Sussex,  determined  to  purchase  lot  6,  with 
a  view  to  extend  their  business,  it  being 
their  habit  to  purchase  public-houses  in 
various  localities  in  Sussex  for  the  pur- 
pose  of  supplying  them' with  beer  and 
other  articles.  Such  houses  were,  they 
stated,  usually  held  by  what  was  termed 
"a  public-house  occupation,"  determin- 
able on  a  short  notice,  varying  from  six 
months  to  one  month.  The  defendants 
accordingly  sent  their  agent  Pent  to  bid 


for  lot  6  at  the  auction,  and  the  said  lot 
was  knocked  down  to  him  for  6007.  He 
thereupon  paid  902.  for  deposit  and  signed 
a  memorandum  of  contract  as  purchaser 
in  the  usual  form.  The  contract  con> 
tained  no  reference  to  any  lease.  It  tqi- 
peared  that  the  auction,  which  took  place 
at  an  inn  in  Arundel,  was  conducted  in 
a  very  noisy  and  irregular  manner ;  and 
that  when  lot  6  was  put  up,  npon  a 
suggestion  having  been  made  by  some 
one  that  the  property  was  subject  to  a 
lease,  a  noisy  altercation  took  place  be- 
tween the  auctioneer  and  several  other 
persons  as  to  whether  there  was  any  lease 
of  the  premises  or  not.  The  evidence  as 
to  what  happened  was  somewhat  con- 
flicting, but  it  appeared  that  a  person 
present  at  the  auction  produced  a  docu- 
ment which  was  stated  to  be  a  lease  of 
the  premises  to  himself,  and  handed  it 
to  the  auctioneer,  who  read  aloud  the 
whole  or  a  part  of  it  before  proceeding 
to  a  sale  of  the  lot.  The  defendants' 
agent  stated  that  he  did  not  hear  the 
lease  read,  and  was  not  aware  of  the  ex- 
istence of  it  when  he  bid  for  the  property. 
But  the  proceedings  had  been  conducted 
vrith  so  much  noise  and  confusion  that 
the  production  of  the  lease  might  easily 
have  escaped  his  attention.  Li  answer 
to  the  purchaser's  requisitions  npon  the 
abstract  which  had  been  forwarded  to  the 
plaintiff's  solicitors,  they  replied  to  the 
effect  that  the  public-house  was  under  a 
lease  for  a  term  of  fourteen  years,  which 
would  expire  in  about  nine  years  from 
the  date  of  the  purchase,  to  Mr.  G.  S. 
Constable,  a  brewer  of  Arundel.  After  a 
considerable  amount  of  correspondence 
on  the  matter,  the  defendants  ultimately 
declined  to  complete  the  purchase,  on  the 
gfronnd  that  when  they  bought  the  pro- 
perty they  were  not  avrare  of  the  exist- 
ence of  the  lease,  and  that  they  had  no  in- 
tention of  purchasing  any  house  under 
lease.  The  plaintiff  then  filed  her  bill 
for  specific  performance  of  the  agree- 
ment. The  Master  of  the  Bolls  dismissed 
the  plaintiff's  bill  with  costs.  The  plain- 
tiff appealed. 

Mr.  Bozburgh  and  ilfr.  W.  A.  Clark,  for 
the  plaintiff. — Theconditions  of  sale  stated 
that  the  properties  were  sold  subject  to 
the  existing  tenancies.    This  was  suffici- 
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ent  notice  of  the  lease  to  the  purchasers. 
Haying  this  notice  of  the  tenancies  they 
vrere  bound  to  inquire  as  to  the  interests 
of  the  tenants — 

James  v.  LUchfield  (ubi  supra)  ; 

Daniels  v.  Davison,  16  Ves,  249  ; 

Bailey  v.  Richardson,  9  Ha.  734 ; 

Taylor  v.  Stiblert,  2  Ves.  437"; 

Sngden's  Vendor  and  Purchaser  (7th 
ed.),  745 ;  (14th  ed.),  774. 
The  lease  here  had  been  read  in  the  auc- 
tion room,  and  this  was  direct  notice  of 
it  to  the  defendants  through  their  agent. 
The  defendants  had  waived  the  objection 
(if  any)  on  the  ground  of  ini8-descrip> 
tion. 

Hargreaves  y.  BothwM,  1  Keen  154 ; 
B.  o.  5  Law  J.  Bep.  (n.s.)  Chano. 
118; 

F&rdyce  t.  Fwd,  4  Bro.  CO.  495  ; 
were  also  referred  to. 

Mr.  Waller  and  Mr.  Stdllard,  for  the 
defendants,  were  not  called  upon. 

LoBD  Justice  James. — The  judgment 
of  the  Master  of  the  Bolls  is  right.  The 
property  was  put  up  for  sale  by  auction 
under  particuhirs  and  conditions  of  sale 
[His  Lordship  read  the  material  parts  of 
fliem].  The  defendants,  who  were  brewers, 
wished  to  buy  the  property  for  the 
porpose  of  extending  their  business,  and 
they  swear  they  authorized  their  agent  to 
buy  in  the  ordinary  way  in  which  brewers 
buy  public-houses  m  order  to  supply  them 
with  beer.  He  was  not  authorized  to  buy 
a  public-house  with  a  lease  for  eight  years 
to  another  brewer.  Even  assuming  that 
the  agent  heard  the  lease  read,  there  was 
no  reference  to  the  lease  in  the  agree- 
ment which  he  signed.  It  was  said  the 
purchasers  were  bound  to  go  to  Slatter 
and  ascertain  from  him  the  nature  of  his 
tenancy,  and  James  v.  Litchfield  (ubi  ruj>ra) 
was  cited  as  an  authority  for  that  proposi- 
tion. I  am  not  prepared  to  follow  the 
dicta  in  that  case,  which  support  the  no- 
tion that  the  doctaine  of  Daniels  v.  Davi- 
son (ubi  supra)  applies  as  between  vendor 
and  purchaser,  whilst  the  matter  still 
rests  in  contract.  Such  a  notion  docs 
not  seem  to  me  to  be  deducible  from  the 
previous  authorities.  These  decisions  ap- 
ply only  to  certain  equities  between  the 
porohaser  and  the  tenant  when  the  pur- 


chase has  been  completed,  and  have 
nothing  to  do  with  the  rights  and  liabili- 
ties of  vendors  and  purchasers  as  between 
themselves.  I  am  of  opinion  that  in  this 
case  the  purchasers  were  not  bound  to 
inquire  of  the  tenants  before  they  bid, 
and  that  the  vendor  cannot  enforce  this 
agreement.  His  Lordship  then  went  on 
to  discuss  the  question  of  acquiescence 
on  the  part  of  the  .purchasers,  and  held 
that  there  had  been  no  such  acquiescence 
and  that  the  appeal  must  be  dismissed 
with  costs. 

LoBD  Justice  Hellish  was  of  the  same 
opinion.  The  question  was,  what  was 
the  contract?  The  particulars  shewed 
that  Slatter  was  tenant,  but  did  not  shew 
that  he  held  under  another  brewer  or 
contain  any  reference  to  the  lease.  There 
was  such  a  mis-description  of  the  pro- 
perty as  entitled  the  purchasers  to  avoid 
their  contract,  and  they  had  done  nothing 
to  adopt  it  or  acquiesce  in  it.  The  appeal 
must  be  disuadssed  with  costs. 


Solicitors — Messrs.  Rout}]  &  Stacey,  for  plaintiff ; 
Messrs.  E.  C.  Holmes  &  Son,  agents  for  Meisn. 
R.  &  G-.  Holmes,  Arundel,  for  defendants. 
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874.        > 
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MALm8,V.C. 
1874. 
Jan. 


In  re  the  eclipse  gold 

HININO   COMPANT. 


Winding  vp — Additional  Capital — Old 
Shareholders — New  Shareholders — Fully 
Paid-up  Shares — Shares  partly  Paid-up — 
Division  of  Surplus. 

A  company  having  spent  its  capital, 
raised  additional  capital  by  the  issue  of  new 
shares,  providing  that  if  the  company  were 
wound  up  before  the  new  shares  should  be 
fully  paid-up  no  call  should  bo  made  <»» 
them,  except  for  payment  of  debts  remaining 
after  realisation  of  all  the  assets,  and  no  call 
should  be  made  on  them  for  repayment  to 
the  old  shareJtolders.  In  the  tvinding  up  of 
the  company  more  was  called  up  from  and 
paid  by  the  new  shareholders  than  was  ne. 
cessary  to  pay  the  debts,  but  the  new  shares 
were  stiU  not  fully  paid-up: — 

Held,  first,  that  tlumgh  the  surplus  had 
arisen  from  the  payments  of  the  new  share' 
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Jiolden,  yet  thai,  in  the  absence  of  any  eon- 
tract  to  that  effect,  they  toere  not  entitled  to 
have  it  returned  to  them,  but  that  it  must 
be  divided  ratedbly  among  all  the  share- 
holders, old  as  well  as  new. 

Secondly,  that  the  old  shareholders  were 
not,  under  the  dreumstances,  entitled  to 
have  the  amount  which  they  had  paid  up 
on  their  shares  eqttalised  with  the  amount 
paid  by  the  new  shareholders  mi  theiiv  by 
the  return  of  the  excess  before  division  of 
the  surplus,  but  that  the  surplus  was  di- 
visible according  to  the  amounts  paid  on 
each  set  of  shares. 

This  company  yraa  constitnted  in 
1869,  with  a  capital  of  100,000?.,  in 
shares  of  11.  each,  for  the  purpose  of  car> 
tying  on  mining  operations  in  California. 
In  1872  the  capital  of  the  company  had 
heen  ezhansted,  and  they  were  largely  in. 
dehted  to  their  bankers  and  others. 
Under  these  circomstances,  it  was  deter- 
mined  to  raise  a  further  capital  of 
50,0001.,  by  means  of  the  issue  of  40,000 
11.  shares  and  10,000  11.  bonus  shares; 
the  bonus  shares  to  be  allotted  to  the  takers 
of  the  new  shares.  The  new  capital  was 
issued  in  pursuance  of  certain  resolutions 
duly  passed  at  a  special  general  meeting 
of  the  company,  held  in  February,  1872. 
The  4th  of  such  resolutions  provided  as 
follows — 

"In  the  event  of  the  company  being 
at  any  time  wound  up  before  the  whole 
amount  of  1{.  shall  have  been  paid  or 
called  up  on  all  the  new  shares  which 
may  then  have  been  issued,  such  last-men- 
tioned shares  shall  have  the  special  pri- 
vilege and  advantage  that  no  call  shall  be 
made  thereon  for  any  purpose  other  than 
for  payment  of  the  debts  of  the  company 
which  may  remain  after  the  realisation  of 
all  the  assets  of  the  company,  and  parti- 
cularly that  no  call  shall  bemade  thereon 
for  the  purpose  of  repayment  to  the 
holders  of  ordinary  or  ouier  faUy  paid-up 
shares,  of  the  amount  paid  up  in  excess  of 
the  amount  paid  upon  such  new  shares ;" 
and  the  6th  resolution  provided  that— 
"  Except  as  aforesaid,  the  new  shares  and 
the  capital  represented  thereby  shall  for 
all  purposes  be  deemed  ordinary  shares, 
and  part  of  the  ordinary  capital  of  the 
company." 


Five  shillings  per  share  was  paid  by 
the  takers  of  the  new  shares  on  allotment, 
and  calls  to  the  amount  of  11<.  per  share 
more  were  afterwards  made,  nuddng  16». 
per  share  paid  up  upon  the  new  shares. 
A  resolution  was  passed  for  a  voluntary 
winding  up  of  the  company  in  December, 
1872.  It  subsequently  appeared  that  a 
large  sum  which  ought  to  have  been  paid 
by  Mr.  Haymen,  one  of  the  directors,  on  his 
new  shares,  had  not,  in  fact,  been  paid  by 
him,  and  that,  owing  to  this  circumstance, 
calls  had  been  made  on  the  other  new 
shareholders  to  a  greater  extent  than  was 
actually  necessary  to  satisfy  the  debts  of 
the  company. 

In  the  course  of  the  liquidation  of 
the  company,  the  sum  so  due  from  "Mr. 
Haymen  was  compromised  for  a  sum  of 
3,5002.,  and,  the  debts  being  paid,  this 
sum  became  a  surplus  returnable  among 
the  shareholders.  The  question  then 
arose  whether  the  new  shareholders  ex- 
clusively were  entitled  to  this  sum,  or 
whether  it  was  to  be  divided  rateably 
between  them  and  the  old  shareholders. 
This  question  now  came  on  for  argument 
upon  an  adjourned  summons. 

Mr.  Ootton  and  Mr.  W.  0.  Harvey,  for 
the  liquidator,  whom  the  Vice-Chancellor 
had  directed,  for  the  purpose  of  the  argu- 
ment, to  represent  the  new  shareholders. — 
The  surplus  moneys  which  are  now  avail- 
able for  distribution  have  wholly  arisen 
firom  payments  made  by  the  new  share- 
holders, who,  as  it  turns  out,  have  had 
calls  made  upon  them  to  a  larger  amount 
than  was  necessary  for  payment  of  the 
debts  of  the  company.  The  debts  have 
all  been  paid,  and  these  moneys  ought  to 
be  returned  to  the  persons  who  sub- 
scribed them,  i.e.,  the  new  shareholders. 

Mr.  J.  Pearson  and  Mr.  Everitt,  for  the 
old  shareholders,  were  not  called  upon. 

Malins,  V.O. — This  is  a  company  which, 
in  the  month  of  January,  1872,  had  proved 
unsuccessful,  and  without  additional  capital 
must  have  been  a  complete  fiedlnre.  It 
was  then  arranged  that  new  capital  should, 
if  possible,  be  obtained.  Certain  persons 
agreed  to  take  additional  shares,  which 
were  to  be  called  new  shares,  and  they 
stipulated  for  certain  privileges,  which 
were   embodied   in  the  4th  reeolntion. 


Digitized  by 


Google 


Voi-  43.] 


inOHAELMAS  1878  to  MCKAELMAS  1874 


passed  at  the  general  meeting  of  February, 
1872.  Under  these  circumstances,  con. 
sidering  that  the  new  capital  was  to  re- 
soscitate  the  company,  and  g^re  it  its  only 
chance  of  saccess,  it  would,  no  doubt, 
have  been  a  reasonable  thing  if  it  had 
been  provided,  not  only  that  they  should 
have  certain  advantages  in  the  way  of 
dividend,  but  that,  in  the  case  of  a  wind- 
ing up,  the  new  ^areholders  should  be 
paid  in  fall  before  the  old  shareholders 
got  anything.  But,  in  order  to  give  them 
the  right,  I  must  find  a  contract  to  that 
effect,  and  I  do  not  find  a  word  of  the 
kind.  That  which  might  reasonably  have 
been  done  was  not  done.  Probably  they 
ooght  to  have  had  that  advantage  given 
to  them,  and  I  have  seen  cases  where 
■ach  an  advantage  has  been  secured  to 
new  shareholders.  But  in  this  case  they 
had  the  privilege  of  not  being  called  upon, 
except  for  particular  purposes,  and  be- 
yond that  1  do  not  find  that  they  con. 
tracked  for  anything.  As  to  Mr.  Haymen's 
debt,  I  cannot  go  into  it.  I  cannot  enter 
into  the  question  of  how  the  deficiency 
arose.  I  am  therefore  of  opinion,  that 
the  debts  having  been  paid,  the  sum  in 
question,  whatever  remains  after  the  lia- 
bilities have  been  satisfied,  must  be  divided 
rateably  amongst  all  the  shareholders. 

Mr.  J.  Pearson  and  Mr.  EverUt,  for  the 
old  shareholders. — That  being  so,  by  the 
terms  of  the  6th  resolution,  the  new  share- 
holders are  (except  as  to  the  specific 
benefits  provided  for  them  by  the  4th 
resolution)  on  precisely  the  same  footing, 
as  to  their  rights,  as  the  old  shareholders, 
and  the  decisions  in 

In    re  Hodge's  Distilling  Company, 

Limited,  Maude's  Case,  40  Law  J. 

Bep.  (n.S.)  Chanc.  21 ;  s.  c.  Law 

Rep.6Chanc.51, 
and 

In  re  The  Anglesea  Oolliery  Company, 

35    Law    J.    Bep.   (n.s.)  Cnanc. 

546 ;  s.  c.  Law  Bep.  2  £q.  379  ; 

(on  appeal)  35  Law  J.  Bop.  (n.s.) 

Chanc.  809 ;   s.   o.  law    Bep.   1 

Chanc.  555, 
apply.     Accordingly  the  old  shareholders 
who  have  paid  up  the  full  20«.  upon  their 
shares  are  entitled  to  be  repaid  the  4«. 
which  they  b^ve  paid  upon  each  share 


over  and  above  the  16s.  which  the  new 
shareholders  have  paid,  before  the  surplus 
moneys  are  divided,  otherwise  the  assets 
will  not  be  distributed  according  to  the 
equities  of  the  parties  concerned,  and  the 
two  classes  of  shareholders  will  not  be  on 
an  equality. 

Mr.  OoUon  and  Mr.  Harvey,  for  the  new 
shareholders,  were  stopped  by  the  Vice- 
Chancellor. 

Mauns,  V.C. — This  case  difiers  from 
Maude's  Case  {yhi  supra).  In  that  case 
there  was  no  issue  of  new  capital,  but  the 
shareholders  had  a  right  to  anticipate 
their  calls.  Some  had,  and  some  had  not 
done  BO ;  but  Mr.  Maude,  as  I  understand, 
had  anticipated  his  calls,  and  it  was  urged 
before  me,  and  I  thought  there  was  great 
force  in  the  argument^  that,  inasmach  as 
he  had  paid  up  his  call,  he  was  entitled 
to  a  greater  amount  of  profit,  if  profit  had 
been  made,  and  so,  having  had  a  greater 
amount  of  profit,  he  could  only  share 
with  the  others  according  to  what  he  had 
paid  when  the  division  of  profits  took 
place. 

This  is  a  case  in  which  the  company 
being,  as  I  have  already  pointed  out,  in 
g^reat  distress,  with  no  possible  chance  of 
success  except  with  the  addition  of  fresh 
capital — fi:esh  capital  is  provided  by  these 
new  shareholders.  Therefore,  my  opinion 
is  that,  in  the  winding  up,  the  capital 
ought  to  be  divided  amongst  the  old 
shareholders  and  the  new  shareholders, 
according  to  the  amount  which  they  have 
respectively  advanced.  It  would  be  the 
height  of  injustice  to  hold  that,  out  of 
the  money  provided  by  the  new  share- 
holders, the  old  shareholders  are  actually 
to  get  5«.  of  their  money'back,  and,  there- 
fore, this  being  a  totally  distinct  case 
from  anything  which  has  occurred  before, 
and  the  other  cases  having  no  apphcation 
to  it,  the  division  will  be  as  I  have  already 
stated.  The  costs  of  all  parties  will  come 
out  of  the  estate. 


Solicitor— Mr.  J.  W.  Sykes,  for  all  paitiet. 
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THE  REPUBLIC  OF  LIBEBIA 
THE   lUPEBIAb  BAKK. 


LOBDS  JcsncES. 

1874. 
July  8. 

Practice — Insufficient  Affidavit  of  Docu- 
tnents  by  Plaintiff — Vexatious  Delay — Dis- 
missal of  Bill. 

When  a  plaintiff  has  vexatiously  delayed 
malting  a  sufficient  affidavit  of  documetits 
in  his  possession  relating  to  the  matters 
in  question  in  the  s^dt,  the  Court  will  order 
the  bill  to  be  dismissed  ivith  costs  as  against 
the  defendant  -who  lias  sought  (lie  discovery. 

This  was  an  appeal  &om  a  decision  of 
Vice-Chancellor  Malins. 

This  Bait  was  instituted  in  1871  by  the 
Republic  of  Liberia  against  the  Imperial 
Bank  and  a  number  of  other  defendants, 
praying  that  an  account  might  be  taken 
of  all  dealings  and  transactions  in  respect 
of  a  loan  raised  in  England  in  August, 
1871,  on  behalf  of  the  Republic,  and  of 
the  proceeds  thereof.  The  bill  alleged 
that  a  sum  of  4,000^.,  -which  was  standing 
to  the  credit  of  the  private  account  of 
Mr.  E.  J.  Roye,  the  President  of  the  Re- 
public, with  the  Commercial  Bank  of 
Liverpool,  formed  part  of  the  proceeds 
of  the  loan  and  belonged  to  the  Re- 
public ;  and  it  prayed  that  the  Commer- 
cial Bank  might  be  restrained  firom  part- 
ing with  the  4,000Z.  to  any  person  other 
than  the  special  agent  of  the  plaintiffs. 
On  the  15th  of  February,  1872,  an  in- 
junction was  granted  as  to  the  4,000J. 
against  E.  J.  Roye  and  the  Commercial 
Bank.  In  May,  1872,  E.  J.  Roye  having 
died,  his  son  E.  F.  Roye  came  to  England 
and  took  out  administration  to  his  father, 
and  was  made  a  defendant  to  the  suit. 
In  November,  1872,  he  put  in  his  answer, 
by  which  he,  as  his  father's  adminis- 
trator, claimed  the  whole  of  the  4,000?. 
On  the  31st  of  May,  1873,  on  the  appli- 
cation of  the  defendant,  E.  F.  Roye,  whose 
answer  was  then  sufBcient,  an  order  was 
made  by  Vice-Chancellor  Malins  that  the 
plaintiffs  should,  by  one  or  more  of  their 
ministers  or  officers,  make  the  usual  affi- 
davit of  documents,  and  file  the  same  on 
or  before  the  2nd  of  November,  1873 
(42  Law  J.  Rep.  (n.s.)  Chanc.  574).  On 
the  7th  of  July,  1873,  an  order  was  made 
that  the  Commercial  Bank  should  pay  the 


4,000{.  into  Court,  and  this  was  done. 
The  time  for  filing  the  affidavit  of  docu- 
ments was  on  several  occasions  enlarged 
upon  the  application  of  the  plaintiffs. 
Ultimately,  on  the  23rd  of  April,  1874, 
no  sufficient  affidavit  having  been  filed, 
the  Vice-Chancellor,  on  the  application 
of  the  defendant  E.  F.  Roye,  ordered  that 
the  time,  for  filing  a  full  and  sufficient 
affidavit  of  documents  should  be  enlarged  . 
to  the  12th  of  July,  1874 ;  and  in  default 
of  the  plaintiffs'  filing  sach  affidavit  by 
that  time,  it  was  ordered  that  the  4,0001. 
in  Court  should  be  paid  out  to  the  de- 
fendant E.  F.  Roye,  and  that  thereupon 
the  plaintiffs'  biU  dionld  stand  dismissed 
as  against  him,  without  further  order, 
with  costs.     The  plaintiffs  appealed. 

Mr.  Olasse  and  Mr.  B.  B.  Rogers,  for 
the  appellants. — Though  the  affidavits 
already  made  are  insufficient,  we  have 
made  an  honest  attempt  to  do  all  we  can 
to  comply  with  the  order  of  the  Court. 
The  order  from  which  we  appeal  is  without 
precedent.    The  case  of 

The  Princess  of  Wales  v.  The  Earl  of 
Liverpool,  3  Swanst.  567, 
was  a  totally  different  case.  The  docn- 
ment  of  which  production  had  been 
ordered  there  was  the  very  foundation  of 
the  plaintiff's  title. 

Mr.  Biggins  and  Mr.  A.  0.  Lanyley,  for 
thedefendants. — The  delayin  this  case  baa 
been  unreasonable  and  vexatious — 

The  Princess  of  Wales  v.  The  Earl  of 
Liverpool  («6t  supra) 
is  an  authority  in  &vonr  of  the  Vioe- 
Chancellor's  order,  and  the  observations 
of  the  Lord  Chancellor  and  the  Lords 
Justices  in 

The  United  States  v.  Wagner,  Law 

Rep.  3  Eq.  724 ;  s.  c.  (on  appeal) 

36  Law  J.  Rep.  (n.s.)  Chanc.  624; 

s.  0.  Law  Rep.  2  Chanc.  582, 

also  shew  that  the  Court  will  exercise 

such  a  jurisdiction  as  this  in  a  proper  case. 

Mr.  B.  B.  Rogers,  in  reply,  asked  that 

if  the  Court  thought  the  Vice-Chancellor's 

order  should  be  affirmed,  the  cause  might 

be  heard  as  against  the  defendant  Roye 

on  bill  and  answer. 

Jaues,  L.J. — ^Now  that  all  the  dates 
and  the  condact  of  the  cause  have  been 
shewn  to  us,  I  am  of  opinion  that  the 
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Vioe-Chanoellor  vaa  perfectly  warranted 
by  all  the  principles  of  this  Ck>nrt  in 
making  this  order.  It  is  said  that  there 
is  no  precedent  for  making  an  order  dis- 
missing a  bill  on  the  ground  that  no  suffi- 
cient affidavit  of  documents  has  been 
made  by  the  plaintiff;  but  it  is  quite  ob- 
■vions  that  it  must  be  within  the  power 
of  the  Court  to  do  this,  and  it  was  not 
contested  at  last,  when  we  put  the  ques- 
tion to  the  counsel  for  the  plaintiff,  that 
if  a  plaintiff  who  is  called  on  to  make 
discovery  persists  in  refusing  and  delay- 
ing to  make  it,  he  cannot  keep  the 
suit  for  ever  pending  over  the  head  of 
the  defendant ;  but  there  must  be  a  time 
at  which  the  defendant  shall  be  at  liberty 
to  go  away  from  the  Court  and  attend  to 
his  other  afiairs,  instead  of  being  kept 
here  at  the  will  and  pleasure  of  a  plaintiff 
who  is  himself  recalcitrant  with  respect 
to  the  order  of  this  Court.  The  Vice- 
Chanoellor  has  had  this  matter  before 
him  time  after  time  upon  applications  for 
farther  time;  he  has  considered  the 
case,  and  he  has  at  last  fixed  a  time, 
and  has  said,  "  If  you  do  not  make  the  affi- 
davit by  that  time  I  will  have  no  further 
delay,  but  the  bUl  shall  be  dismissed." 
There  was  this  case  before  the  Yice- 
Chancellor,  there  was  money  in  Court 
which  had  actually  been  taken  out  of  the 
bank  of  a  man  who  said  that  it  was  his 
money.  The  plaintiffs  say  that  it  is  their 
money ;  the  defendant  says,  "  it  is  my 
money ;  it  was  money  which  was  standing 
in  my  bank.  You  have  taken  it  awav, 
and  you  will  not  go  on  with  your  suit  m 
a  proper  manner.  The  Vioe-Chancellor 
was  pressed  with  those  considerations, 
and  at  last  he  said,  "  I  wiU  fix  upon  a 
day,  and  if  the  affidavit  of  documents  is 
not  made  by  that  time,  the  money  shall 
go  back  to  the  man  who  paid  it  in,  and 
the  bill  shall  be  dismissed  as  E^inst  him 
with  costs."  That  1  apprehend  was  with- 
in the  power  of  the  Court  if  the  facts  and 
circumstances  of  the  case  justified  the 
making  of  the  order.  I  am  of  opinion  that 
the  Vice-Chancellor  was  well  warranted 
in  the  exercise  of  his  judicial  discretion 
in  fixing  that  time.  We  propose  to  vary 
his  order  to  this  extent  only.  It  has  been 
stated  to  us  that  there  is  a  mail  expected 
to  come  within  a  day  or  ivro  after  the 
Nkw  Sbbibs,  43. — CuiMc. 


12th  of  July,  and  we  propose,  therefore, 
having  regtod  to  the  possibility  that  the 
mail  may  bring  the  document  which 
ought  to  have  been  put  in  long  ago,  to 
substitute  in  the  order  the  28th  of  July 
for  the  12th  of  July.  It  is  possible  thi^ 
that  document,  if  it  is  brought,  may  not 
be  quite  sufficient,  and  there  may  be  some 
other  document  in  England  wanted.  But 
if,  on  the  28th  of  Julv,  the  Vice-Chan- 
cellor  is  satisfied  that  the  order  has  been 
in  substance  complied  with,  he  may  then 
listen  to  any  further  application  which 
is  made  to  him.  We  give  to  the  28th  of 
July  simply  because  we  think  that  in  the 
interval  it  is  possible  that  the  order  may 
be  complied  with.  But  this  alteration 
will  not  affect  the  costs  of  this  applica- 
tion. The  plaintiffs  must  pay  the  costs  of 
this  application  within  fourteen  days  from 
to-day,  and  if  they  do  not  the  order  will 
remain  simply  as  it  was  pronounced  by 
the  Vice-Cnancellor. 

With  regard  to  having  the  case  heard 
on  bill  and  answer,  I  think  that  cannot 
be  allowed  now  that  the  thing  has  been 
going  on  year  after  year.  It  is  impossible 
to  teU  what  injustice  might  be  done  by 
allowing  that  now.  The  plaintiffs  ought 
to  have  taken  that  course  before. 

It  was  afterwards  arranged  that  the 
plaintiffs  should,  within  fourteen 
days,  pay  751.  for  the  costs  of  the 
application,  subject  to  taxation. 


Solicitors — Messrs.  Tilleaid,  Godden  &  Bolme, 
for  plainliffi;  Ueesrs.  Flax  &  Co.,  for  de* 
fendant. 


[IN  THB  FULL  COURT  OF  APPEAL.] 
Caiens,  LX!.     N 


HATHABD  V.  SATOV. 


Jahes,  L.J. 
Hellish,  L.J. 
1874. 
March  2. 

Sale  of  Shares — Infant  Transferree-' 
Winding-up — Action  against  Vendor — Com' 
promise  by  Relransfer — Suit  by  Vendor  for 
Indemnity  against  the  real  Purchaser. 

E.  E.  instructed  his  brokers  to  purchase 
100  shares  in  a  joint  stock  company  to  be 
4N 
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transferred  into  the  name  of  his  son  0.  E. 
The  shares  were  accordinghj  purchased  from 
M.f  and  transferred  hij  E.  E.'s  direction 
into  the  name  of  his  son,  0.  E.,  who  was  an 
infant,  but  not  known  by  M.  or  his  brokers 
to  be  so.  The  company  was  shortly  after- 
wards  wound  up,  and  G.  E.,  who  had  been 
placed  on  the  list  of  contributories,  com- 
menced an  action  at  law  against  M.,  who 
was  an  auditor  of  the  company,  for  repay- 
ment of  the  purchase  money,  eha/rging  fraud 
and  failure  of  consideration.  The  action 
teas  compromised  by  M.  repaying  the  pur- 
chase money  and  taking  bach  the  shares,  the 
charge  of  fraud  being  withdrmm,  and  M.'s 
name  was  substituted  for  that  of  0.  E.  as  a 
contributory.  Two  and  a  half  years  after- 
wards M.,  who  had  paid  several  calls  under 
the  winding-up,  filed  his  bill  against  E.  E. 
for  repayment  and  indemnity,  alleging  that 
E.  E.  was  the  real  purcliofer  for  his  otcn 
benefit,  and  had  passed  the  name  of  O.  E. 
as  the  purchaser  in  order  to  evade  liabi- 
lity, and  also  stating  that  the  plaintiff  did 
not  know  at  the  time  of  the  compromise  of 
the  action  tliat  E.  E.  was  the  real  purchaser : 
^Held,  reversing  the  decision  of  one  of  the 
Viee-Ohancellors,  that  the  compromise  of  the 
action  was  a  bar  to  the  suit. 

The  object  of  this  suit  was  to  obtain  a 
declaration  that  the  defendant,  Edward 
Eaton,  was  the  true  owner  of  100  shares 
in  the  Bank  of  Hindnstan,  China  and 
Japan  (limited),  which  had  been  sold  by 
the  plaintiff,  Frederick  Maynard,  under 
the  circumstances  hereinafter  stated,  and 
was  liable  to  repay  to  him  all  sums  paid 
by  him  in  respect  of  calls  since  the  sale, 
and  otherwise  to  indemnify  him  in  respect 
thereof  with  consequential  relief. 

On  the  4th  of  September,  1866,  the  de- 
fendant, Edward  Eaton,  instructed  his 
brokers  to  purchase  shares  in  the  Bank 
of  Hindnstan,  China  and  Japan  (limited), 
and  they  accordingly  through  their  agent 
purchased  for  the  next  account  day,  being 
the  13th  of  September,  1866,  one  hundred 
of  such  shares,  which  had  been  sent  into 
•the  market  by  Maynard. 

On  the  8th  of  September  Edward  Eaton 
directed  the  shares  to  be  transferred  into 
the  name  of  his  son  George  Eaton,  and 
on  the  12th  of  September,  which  was  the 
name  day,  the  name  of  George  Eaton  as 


the  purchaser  was  furnished  to  Maynard's 
brokers. 

The  pnrohase  money,  350Z.,  waa  paid  on 
the  14th  of  September  by  Edward  Eaton, 
and  the  shares  were  trajisferred  into  the 
name  of  George  Eaton,  who  waa  duly 
registered  as  the  proprietor. 

On  the  16th  of  November,  1866,  tiie 
auditors  of  the  company,  of  whom  May- 
nard was  one,  made  an  unsatisBetctory 
report  of  its  affairs  to  the  shareholders, 
and  shortly  afterwards  George  Eaton 
wrote  to  Maynard  informing  him  that  he 
was  only  eighteen  years  of  age,  charging 
him  with  unfairness  in  the  transaction 
and  claiming  back  his  purchase  money ; 
and  in  February,  1867,  the  company  being 
then  in  course  of  winding-up,  he,  by 
Edward  Eaton  as  his  next  friend,  com- 
menced an  action  at  law  against  Maynard 
for  repayment  of  the  purchase  money, 
charging  fraud  and  failure  of  considera- 
tion. After  the  cause  had  been  set  down 
for  trial  the  action  was  compromised,  the 
plaintiff  at  law  withdrawing  the  charge 
of  fraud  and  Maynard  repaying  to  him 
the  3502.  paid  for  the  shares.  George 
Eaton's  name,  which  had  originally  been 
placed  on  the  list  of  contributories,  was 
shortly  afterwards  removed  and  that  of 
Maynard  substituted. 

Calls  to  a  considerable  amount  were 
from  time  to  time  made  under  the  winding- 
up,  and  on  the  2nd  of  July,  1869,  Maynard 
filed  the  present  bill  against  Edward 
Eaton,  charging  that  he  had  purchased 
the  shares  for  his  own  benefit,  and  had 
passed  his  son's  name  as  the  purchaser  in 
order  to  evade  liability  aa  holder  of  the 
shares,  and  stating  that  he,  the  plaintiff, 
did  not  at  the  time  of  the  compromise 
know,  and  had  no  reason  to  suspect,  that 
Edwtu^  Eaton  was  the  real  purohaaer  of 
the  shares,  or  that  they  had  been  bought 
by  his  direction. 

The  plaintiff  in  his  affidavit  swore  that 
he  had  not  at  the  time  of  the  sale  of  the 
shares  made  the  investigation  into  the 
accounts  which  led  to  the  unfavourable 
report  in  November,  1866. 

The  defendant  by  his  answer  stated 
that  the  shares  were  purchased  out  of  s 
sum  of  IjOOOL  which  be  had  promised  to 
advance  for  his  son,  George  Eaton's 
benefit,  having  advanced  the  like  sam  for 
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each  of  his  other  two  sons,  and  relied 
npon  the  compromise  of  the  action  as  a 
bar  to  the  snit. 

Vice- Chancellor  Malina,  before  ■whom 
the  canse  was  heard  in  the  first  instance, 
was  of  opinion  that  the  defendant,  Edward 
Eaton,  had  porchased  the  shares  for  him- 
self^ and  had  given  the  name  of  his  son 
as  ihe  purchaser  in  order  to  avoid  liability 
in  case  the  specnlation  should  be  nnfor- 
innate.  The  plaintiff  had  entered  into 
the  compromise  without  the  knowledge  of 
this  &ct,  and  it  was  therefore  not  binding 
upon  him.  His  Honour  therefore  made 
a  decree  giving  the  plaintiff  the  relief 
ao^ht  by  the  bilL 

The  defendant  appealed. 
Mr.  Ootton  and  Mr.  Ince,  for  the  appel< 
lant,  after  citing 

Eohnea  v.  Blogg,  8  Taunt.  508, 
and 

Ex  parte  Taylor;  in  re  Burrows,  25 
Law  J.  Bep.  (n.s.)  Bankr.  35 ;  s.  o. 
8  De  Gex,  M.  <fc  G.  254, 
were  stopped  by  the  Court. 

Mr.  Olatse  and  Mr.  Higgins  (with  whom 
was  Mr.  Orotvmor  Woods),  for  the  respon- 
dent, contended  that  the  compromise  was 
made  with  the  son  in  entire  ignorance  of 
the  real  flEtcts  of  the  case,  and  was  no  bar 
to  a  suit  against  the  father.    The  defend- 
ant was  bound  to  indemnify  the  plaintiff 
against  all  loss  occasioned  by  his  giving 
the  name  of  an  irresponsible  purchaser— 
Merry  v.  Niokalls,  41  Iaw  J.  Rep. 
(k.S.)  Chano.  767 ;  s.  o.  Law  Rep. 
7  Chanc.  733 ; 
Bent  V.  NickaUs,  22  W.  R.  218 ; 
GasteUan  v.  Hobson,  39  Law  J.  Rep. 
(n.s.)  Chanc.  490 ;  a.  c.  Law  B«p. 
10  Eq.  47. 

Thb  Lobd  Chamcellob. — ^I  assume,  for 
the  sake  of  argument,  that  the  real  pur- 
chaser of  the  shares  was  the  father,  and 
that  he  was  using  the  name  of  his  son  as 
the  purchaser  while  intending  to  retain  the 
benefit  of  them  for  himself.  There  might 
be  some  fine  shade  of  difference  between 
the  case  of  a  father  baying  for  himself 
and  a  father  buying  for  his  son,  intending 
hona  fide  to  give  his  son  the  benefit  of  the 

furchase ;  but  putting  aside  such  cases 
assume    that  the  &ther  intended  to 
purchase  the  shares  for  his  own  benefit. 


But  these  shares  were  registered  in  the 
name  of  the  son,  and  before  the  action 
was  brought  for  the  rescission  of  the  con. 
tract  the  plaintiff  Maynard  was  informed 
that  the  transferree  was  an  infant,  and  he 
must  have  known  from  the  form  of  the 
action  that  the  person  bring^g  the  action 
was  an  infant,  as  he  sued  by  his  next 
friend.  It  is  clear,  therefore,  that  at  the 
time  when  the  action  was  compronused 
the  present  plaintiff  knew  that  the  plain* 
tiff  at  law  was  an  infiiuit.  The  object  of 
the  action  clearly  was  to  have  the  con. 
tract  rescinded  under  which  the  shares 
were  purchased  from  the  plaintiff.  Other 
counts  were  indeed  added,  but  the  action 
was  really  for  that  purpose,  and  it  was 
so  treated  by  both  parties.  Maynard  tells 
us  in  his  bill  that  he  was  induced  to  con- 
sent to  the  compromise  under  which  he 
paid  back  the  purchase  money,  because 
he  considered  that  the  action,  if  tried, 
would  raise  the  question  whether  his  con> 
duct  had  been  correct  with  reference  to 
the  sale  of  the  shares.  However  the  trial 
did  not  take  place,  and  the  compromise 
gave  the  plaintiff  in  the  action  the  full 
benefit  which  be  sought  by  his  action,  and 
the  purchase  money  was  returned  to  him. 
It  was  argued  that  Maynard  at  that  time 
was  ignorant  of  the  fact  that  the  father  waa 
therealownerof  theshares.  Butsupposing 
it  to  have  been  so,  how  could  that  in  any 
way  have  been  relevant  to  the  vaUdity  of 
the  compromise?  Suppose  Maynard  had 
been  told  in  Court  when  the  compromise 
was  about  to  be  concluded  that  the  real 
owner  of  the  shares  was  the  &ther,  I 
cannot  imagine  in  what  respect  it  would 
have  been  relevant,  either  m  trying  the 
action  before  a  jury  or  as  to  the  terms  of 
the  compromise,  whether  the  beneficial 
owner  waa  the  son  or  the  father.  The 
only  person  who  could  have  maintained 
the  action  was  the  infant  whose  name  was 
on  the  register.  The  action  having  re- 
sulted in  the  rescission  of  the  contract, 
the  vendor  had  a  right  to  be  reinstated  as 
the  owner  of  the  shares,  and  by  being  so 
reinstated,  he  lost  any  right  which  he 
might  have  had  against  the  father  for 
any  indemnity  in  respect  of  them.  I  can. 
not  think,  therefore,  that  the  view  taken 
by  the  Vice- Chancellor  is  right.  I  think 
that  the  compromise  is  an  abpolnte  bar  to 


Digitized  by 


Google 


644 


OOUETS  OF  CHANOEBY: 


[N.  S. 


the  suit,  and  that  the  bill  most  be  dis- 
missed with  costs, 

Jaues,  L.J. — I  am  of  the  same  opinion. 
I  agree  with  the  argument  that  the  com- 
promise would  not  hare  been  binding  if 
there  had  been  any  concealment  of  truth 
or  suggestion  of  what  was  false,  but  that 
must  be  understood  as  relating  to  what  was 
relevant  to  the  matter  to  be  compromised ; 
and  the  question  whether  the  father  or  the 
son  was  the  beneficial  owner  was  imma. 
terial  to  the  question  whether  there  was  a 
valid  sale  of  the  shares.  It  was  an  action 
against  the  vendor  by  the  real  purchaser, 
whoever  he  might  be,  for  the  purpose  of 
getting  rid  of  the  contract,  and  whatever 
the  vendor's  motive  may  have  been  for 
consenting  to  the  compromise,  the  effect 
of  it  was  to  put  an  end  to  the  transaction, 
and  to  restore  the  shares  to  the  vendor. 

Having  thus  pat  an  end  to  the  litiga- 
tion, it  is  not  competent  to  him  to  revive 
it  now  by  filing  a  bill  against  the  father. 

MsLUSB,  L.J.,  concurred. 


Solicitors — Messrs.  Stephens  &  Stephens,  agents 
for  Messrs.  Parrott,  May  &  Sons,  Macclesfield, 
for  appellant;  Mr.  John  Tucker,  for  respoaent. 
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Statute  of  Limitations — Express  Tnist — 
Mutual  Benefit  Society — Contract  of  Insur- 
ance—Oondition  Precedent — Non-payment 
of  Premiwm — Defendants  out  of  Jurisdiction 
— Unconditional  Appearance — Objection  to 
Jurisdiction  not  taxen  by  Demurrer  or  Plea. 

Tlis  Bombay  OivU  Fumd  was  formed  to 
provide  retiring  pensions  for  civU  servants, 
and  annuities  and  portions  for  their  widows 
and  children.  The  fund  was  constituted  by 
the  suhsoriptions  of  the  merribers,  and  by  a 
.grant  from  the  Qovemment.  It  was  mO' 
naged  by  a  committee,  the  msmbers  of  which 
resided  in  Bombay,  and  by  the  rules  the 
property  of  the  fund  was  vested  in  the  com- 
mittee of  managers  as  trustees.  In  fact, 
Jiowever,  the  funds  were  ahoays  in  the  hands 


of  the  Government  as  a  floating  debt  due 
to  the  association.  A  suit  having  been  in- 
stituted by  the  representatives  of  the  widow 
of  a  member  of  the  association,  against  the 
trustees  of  the  fund  attd  the  Secretary  of 
State  for  India,  claiming  payment  of  an 
annuity  which  they  alleged  ought  to  have 
been  paid  to  her  in  her  lifetime: — Held, 
thai  there  was  no  fiduciary  relation  between 
the  trustees  of  the  fund  and  a  person  making 
a  claim  against  the  fund,  and  that  therefore 
the  plaintiffs  could  only  recover  the  arrears 
of  the  annuity  which  accrued  due  within  ms 
years  before  the  fiiing  of  the  bill. 

Held  also,  that  even  assuming  that  the  suit 
ought  to  have  been  instituted  in  Bombay,  ttUl 
inasmuch  as  the  defendants  resident  in  India 
had  appeared  unconditionally,  hadtiot  moved 
to  discharge  an  order  made  for  service  of  the 
bill  on  them  in  Lulia,  and  had  not  raised 
any  objection  to  the  jurisdiction  by  demurrer 
or  plea,  and  as  the  Qovernment  of  India  m 
fact  held  the  money,  and  had  taken  no 
objection  to  the  suit,  the  Oourt  ought  to  de- 
cide the  question  in  dispute. 

By  the  original  rules  of  the  fund  the 
awnwity  to  which  the  widow  of  a  member 
wa£  entitled  depended  upon  the  amount  of 
his  property  at  the  time  of  his  death.  The 
rules  were  afterwards  altered  so  as  to  give 
the  widow  of  a  member  a  fixed  anvwty 
independently  of  theamowUofherhu$b<md^s 
property.  But  it  was  provided  thoi,  to  en. 
title  a  member  to  the  benefit  of  this  provision 
on  behalf  of  his  family,  he  mv»t,  after  he 
had  accepted  a  retiring  annuity,  subscribe 
to  the  fund  one  per  cent,  per  annum  on  his 
annuity,  or  one  per  cent,  on  the  total  vaiue 
of  his  annuity  at  the  time  of  a,cceptance. 

A  member  retired  while  the  altered  rules 
were  in  operation.  They  were  suspended  a 
few  months  after  his  retirement,  and  the  sus- 
pension was  not  removed  till  after  his  death. 
He  never  paid  or  tendered  the  subscription 
dtie  from  him: — Held,  that  the  contract 
taith  the  association  was  in  the  nature  of  a 
contract  of  insurance,  and  that,  the  pre- 
mium not  having  been  paid  or  tendered,  no 
claim  could  be  sustained  by  the  member's 
widow  against  the  association  under  the  new 
rules. 

This  was  an  appeal  from  a  decision  of 
Vice- Chancellor  Bacon. 
In  the  year  1804  a  fond,  called  ihe 
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Bombay  Civil  Fund,  was  established  in 
Bombay  by  yolontary  sabscription,  for 
the  purpose  of  Becnring  to  the  Civil  ser> 
yants  in  that  Presidency  the  following 
benefits,  namely — First.  Assistance  to  a 
Babscriber  compelled  by  sickness  or  in- 
firmity  to  quit  India  for  the  benefit  of  bis 
health,  and  not  being  possessed  of  suffi- 
cient means  to  pay  his  passage  to  Europe 
and  sapport  himself  and  family  during 
hia  necessary  stay  there.  Second.  Provi- 
Bion  for  the  widows  of  subscribers  left 
witJioat  adequate  provision,  and  for  their 
orphans  left  without  sufficient  means  for 
their  maintenance  and  education.  Be- 
tween the  years  1804  and  1825  some 
ohanges  were  made  with  respect  to 
the  mnd.  The  Government  agreed  to 
contribute  2,8002.  a  year,  and  to  receive 
and  retain  the  balances  in  their  hands  at 
eight  per  cent,  interest^  and  provision 
was  made  for  granting  a  certain  number 
of  annnities  of  400Z.  a  year  each.  In  the 
year  1825  the  association  was,  with  the 
assent  of  the  Government,  remodelled. 
The  contributions  were  made  compulsory 
on  all  persons  becoming  thereafter  mem- 
bers of  the  Civil  Service,  and  new  rules 
and  regulations  were  adopted.  Under 
the  new  constitution  the  objecte  of  the 
fond  were  greatly  changed  and  enlarged, 
so  as  to  make  it  not  only  a  provident  fund 
for  the  relief  of  poor  members  and  poor 
widows  and  orphans,  but  also — and  more 
prominently — a  fond  to  induce  retirement 
and  accelerate  promotion,  by  providing 
annnities  of  1,0002.  a  year  for  a  certain 
number  of  members  desirous  of  retiring 
after  twenty-five  years'  service  and  twentjr- 
two  years'  residence  in  India.  For  the 
purpose  of  effectuating  this  new  scheme 
it  was  provided  that  the  association  should 
be  divided  into  two  distinct  branches, 
aharing  the  capital  stock  between  them — 
the  Annuity  Branch  and  the  Provident 
or  Charitable  Branch  ;  that  a  fixed  levy 
of  four  per  cent,  on  all  salaries  and 
emolnmente  and  the  2,800/.  a  year  pro- 
vided by  Government  should  be  contri- 
buted to  the  Annuity  Branch,  and  that 
there  should  be  a  separate  contribution  of 
one  per  cent,  to  the  Provident  Branch, 
the  latter  subscription  being  liable  to  be 
increased  according  to  the  demands  of 
-the  braaob,  bat  the  aogmented  contribu- 


tion ceasing  when  the  sabscription  of  one 
per  cent,  should  be  again  considered  ade- 
quate to  meet  all  claims.  The  right  to 
the  annuity  of  1,000!.  was  subject  to  this 
provision — ^that  in  case  the  accumulated 
value  of  the  subscriber's  contributions, 
with  interest,  was  less  than  half  the  value 
of  his  annuity  he  was  to  pay  the  differ- 
ence. The  provision  made  for  widows 
and  orphans  was  still  made  dependent  on 
their  other  means.  A  majority  of  three- 
fourth  of  the  snbscribers  had  power  to 
alter  the  rate  of  contribution,  the  rate  or 
grant  of  pensions  or  annuities,  and  to 
make  any  addition  to  or  change  in  the 
rales  and  regulations  of  the  association, 
with  this  proviso — "No  decision  upon 
general  questions,  or  upon  any  otner 
question  affecting  the  resoorces  or  the 
expenditure  of  the  fund,  shall  be  final 
until  sanctioned  and  approved  of  by  the 
Court  of  Directors  of  the  East  India  Com- 
pany, to  whom  all  parties  considering 
themselves  aggrieved  by  such  decision 
shall  have  a  right  of  appeal,  and  the  de- 
cision of  the  Honourable  the  Court  of 
Directors  shall  in  all  cases  be  final."  By 
the  rales  of  1825  it  was  provided  that  the 
whole  property  of  the  fund  shoald  be 
vested  in  trustees,  consisting  of  the  com- 
mittee of  managers  for  the  time  being, 
who  were  to  be  five  ex  officio — namely, 
four  high  Government  officials  and  the 
secretary  of  the  fund — and  four  others 
elected  annually,  the  leaving  Bombay 
without  intention  to  return  during  the 
corrent  year  being  ipso  facto  a  vacating 
of  the  office.  The  provision  that  the  pro- 
perty should  be  vested  in  the  managers 
as  trastees  was,  however,  never  r«dly 
acted  on,  but  the  funds  were  always  in 
the  treasury  of  the  Government  on  behalf 
of  the  association,  and  existed  only  aa  a 
floating  debt  of  the  State. 

In  the  year  1826  a  Mr.  Farish  proposed 
at  a  general  meeting  of  the  subscribers 
to  the  association  the  following  reso- 
lutions, which  were  carried :  1.  "  That 
the  pensions  now  granted  only  to  widows 
and  children  who  do  not  possess  property 
to  the  amount  specified  in  the  regulations, 
be  henceforward  granted  in  all  cases  to 
the  widows  and  children  of  members  of 
the  new  Annuity  and  Charitable  Fond 
without  reference  to  properly."   2.  "  That 
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to  entitle  a  member  to  the  benefit  of  the 
foregoing  resolntion  on  behalf  of  hia 
fiunHy,  after  he  shall  have  accepted  the 
annuity  he  shall  subscribe  to  the  chari> 
table  ftind  one  per  cent,  per  annnm  on  his 
aannity,  or  one  per  cent,  at  the  time  of 
acceptance  upon  the  total  value  of  his 
annnity,  as  laid  down  in  the  table  fur- 
nished in  by  the  Court  of  Directors."  7. 
"That  the  operation  of  the  above  and 
other  resolutions  shall  be  suspended  until 
the  &vonrab]e  decision  of  the  Honourable 
Court  be  received  to  the  propositions  for 
transferring  to  the  Charitable  Fund  the 
capital  of  the  institution  as  it  stood  on 
30th  of  April,  1825,  after  deducting  for 
the  Annuity  Fund  633,333  rupees." 

Some  years  elapsed  before  the  assent  of 
the  Court  of  Directors  was  obtained  to 
the  division  of  the  fund,  but  at  a  general 
meeting  held  in  January,  1830,  a  despatch 
contaimng  such  assent  was  received,  and 
the  suspension  of  Mr.  Farish's  resolutions 
thereupon  ceased.  In  June,  1830,  how- 
ever, it  was  considered  by  the  managers 
that  the  increased  burden  on  the  ftind 
which  those  resolutions  would  occasion 
could  not  be  borne  without  additional 
resources,  and  it  was  therefore  proposed 
that  the  subscriptions  should  be  thence- 
forth levied  at  the  rate  of  two  per 
cent.,  and  that  such  additional  levy  should 
have  a  retrospective  effect  as  from  the  1st 
of  May,  1826.  The  latter  proposition 
&iled  to  secure  the  requisite  assents,  and, 
in  consequence,  Mr.  Farish's  resolutions 
were  again  suspended  by  unanimous  vote. 
Communication  had  been  in  the  mean- 
time made  to  the  English  agents  of  the 
fund  for  the  purpose  of  their  intimating 
to  the  annuitants  then  in  receipt  of  their 
annuities  that  the  suspension  of  Mr. 
Farish's  resolutions  had  been  removed, 
and  in  effect  inviting  them  to  avail  them- 
selves thereof.  Before  anything,  how< 
ever,  was  done  on  this,  a  further  commu- 
nication was  sent,  announcing  that  the 
resolutions  had  been  ag^ain  suspended,  ac- 
companied bv  an  intimation  in  effect  that 
the  right  of  the  annuitants  was  suspended, 
but  that  if  and  when  the  suspension  was 
again  removed  the  annuitants  should  re- 
ceive due  notice,  so  as  to  be  able  to  avail 
themselves  of  their  right  to  contribute. 

The  following  provisions  contained  in 


the  regulations  of  1825  are  also  material 
with  reference  to  one  of  the  questions 
raised  in  this  case.  By  article  11,  see- 
tions  1, 2  and  3,  it  was  provided :  1.  "  The 
widow  of  every  member  of  the  new  An- 
nuity and  Provident  Fund  dying  shall  be 
entitled  to  receive  &om  the  fond  an  al- 
lowance or  pension  not  exceeding  3002. 
per  annum."  2.  "  If  she  be  possessed  of 
property  exceeding  200Z.  per  annnTn  at 
the  time  of  her  husband's  death,  or  shall 
be  entitled  to  property  to  that  amount 
firom  any  and  every  source  and  sources 
whatever  independent  of  this  institution, 
the  allowance  or  pension  shall  be  reduced 
in  such  amount  as  her  property  may  ex- 
ceed that  'sum,  so  that  the  allowance  or 
pension  of  a  widow,  taken  together  with 
such  property  as  she  may  possess  or  he 
entitled  to,  shall  not  in  any  case  exceed 
6002.  per  annum."  8.  "la.  estimating 
these  sums,  legacies  and  bequeste  to  the 
children  and  their  separate  property  of 
any  kind  shall  not  be  considered  as 
forming  any  part  of  the  income  of  a 
widow." 

And  by  article  12,  section  4,  "  In  esti- 
mating the  income  of  a  child  or  childien, 
the  same  rules  are  to  be  applied  as  in  esti- 
mating the  value  of  the  income  of  a 
widow,  and  the  property  left  by  a  de- 
ceased member  is  to  be  considered  as  the 
property  of  the  widow  and  children  col- 
lectively in  settling  their  claims  upon  the 
fond." 

Mr.  Thomas  Flower  was  a  civil  servant 
in  the  Bombay  F'residency,  and  he  was  a 
member  of  the  Civil  Fund  from  its  for- 
mation. He  assented  to  the  new  Consti- 
tution adopted  in  1825,  and  the  new  rules 
and  regulations  made  then,  as  well  as  to 
Mr.  Farish's  resolutions  in^l826.  In  the 
year  1829,  Mr.  Flower  received  intima- 
tion that  he  was  entitled,  if  he  pleased, 
to  retire  as  &om  May,  1830,  upon  an 
annuity  of  1,000!.  a  year,  on  payment  of 
the  amount  required  by  the  rules.  He 
accepted  the  offer,  and  on  the  24th  of 
May,  1830,  his  agents  were  informed  that 
the  sum  to  be  paid  by  him  was  32,510 
rupees.  The  sum  was  forthwith  paid  into 
the  treasury,  and  thereupon  Mr.  Flower 
became  entitled  to  his  annuity,  and  ceased 
to  be  a  Civil  servant  as  from  the  1st  of 
May,  1830.    He  therefore  became  an  ao- 
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naitant  while  Mr.  Farish's  resolations 
were  in  operation. 

He  left  India,  and  went  to  reside  in 
England.  He  never  paid  or  tendered  any 
additional  subscription  to  the  fond  under 
the  terms  of  Farish's  resolutions,  and, 
indeed,  he  never  did  any  act  with  refer, 
ence  to  those  resolutions,  but  he  received 
his  annuity  in  full  up  to  the  time  of  his 
death.  He  died  on  the  11th  of  February, 
1834,  leaving  a  widow  and  one  daughter 
surviving  him.  He  left  property  which 
produced  an  income  exceeding  5002.  a 
year.  By  his  will  he  gave  the  whole  of 
his  property  to  his  widow,  with  the  ex- 
ception of  6,0002.,  which  he  gave  to  his 
daughter,  but  during  her  minority  the  in. 
come  of  the  6,000i.  was  to  be  paid  to  her 
mother  for  her  maintenance  and  edaca. 
tion. 

In  the  year  1838  the  widow  made 
an  application  to  the  agents  of  the  fund 
in  London  for  the  payment  of  an  annuity 
to  her  under  Farish's  resolutions.  This  ap- 
plication was  refused,  and  she  took  no  far. 
ther  steps  to  enforce  compliance  with  her 
demand.  On  the  15th  of  October,  1842, 
the  daughter  attained  the  age  of  twenty- 
one,  and  on  the  13th  of  March,  1843,  the 
widow  wrote  to  the  agents  in  London  of 
the  fund  as  follows — 

"  I  do  myself  the  honour  to  apply  to 
you  under  the  following  circumstances: 
By  the  will  of  my  late  husband,  our 
daughter,  on  coming  of  age  on  the  15th 
of  October  last,  became  entitled  in  her 
own  right  to  the  sum  of  60,000  rupees, 
the  interest  of  which  until  that  period 
had  been  paid  over  to  me  by  her  trustees 
for  her  education,  &c.  My  annual  income 
has  consequently  now  been  reduced  to  the 
sum  of  422{.  28.  2d.,  and  which  reduced 
scale  of  income  may,  I  hope,  from  the 
above  date,  now  be  made  good  to  the 
amount  of  5002.  per  annum,  in  accord, 
ance  with  the  liberality  of  the  regulations 
of  the  Civil  Fund,  to  which  my  deceased 
husband  was  so  long  a  contributor.  I 
have  only  to  add  that,  should  you  feel 
yourselves  unable  to  comply  upon  your 
own  responsibility  with  the  above  re. 
quest,  I  hope  that  you  will  bring  the 
same  as  speedily  as  convenient  to  the 
favourable  consideration  of  the  trustees 
of  the  fund  in  India." 


This  letter  was  laid  before  a  general 
meeting  of  the  subscribers  to  the  fond, 
but  the  request  was  not  acceded  to,  it 
being  considered  that  the  widow  was  not 
entitied  to  the  allowance  which  she 
claimed.  She  took  no  farther  steps  to 
enforce  her  claim ;  and  on  the  23rd  of 
December,  1863,  she  died.  No  payment 
out  of  the  fund  was  made  to  her  during 
her  lifetime. 

The  daughter,  who  had,  in  1845, 
married  Mr.  Tenison  Edwards,  took 
out  administration  to  her  mother's  estate, 
and  on  the  30th  of  July,  1867,  the  bill  in 
this  suit  was  filed  by  Mr.  and  Mrs.  Ed- 
wards, claiming  the  benefit  of  Farish's 
resolutions,  and,  in  the  alternative,  al. 
leging  that  the  widow  was,  at  all  events, 
entitled  under  the  rules  of  1825  to  a  con* 
siderable  annuity,  even  having  regard  to 
the  amount  of  her  property,  as  from  the 
time  when  the  daughter  attained  twenty, 
one.  The  defendants  to  the  bill  were 
four  persons  who  were  or  had  been  mem- 
bers of  the  committee  of  management  of 
the  fhnd,and  the  secretary,  as  representing 
the  entire  body,  and  the  Seoretaty  of 
State  in  Council  for  India. 

An  order  was  made  for  service  of  the 
bill  in  India  on  the  defendants  (other 
than  the  Secretary  of  State),  who  were 
residing  there.  No  appUcation  was  made 
to  discharge  this  order,  and  the  defend- 
ants did  not  raise  any  objection  to  the 
jurisdiction  of  the  Court  by  demurrer  or 
by  plea.  They,  however,  by  their  answer, 
in  which  they  raised  a  defence  on  the 
merits,  also  objected  that  the  Court  had 
no  jurisdiction  to  entertain  the  suit. 

"The  Vice- Chancellor  was  of  opinion  that 
the  widow  was  entitled  under  Farish's 
rules  to  an  annuity  of  300!.  from  the 
time  of  her  husband's  death  until  her 
own  death,  and  decreed  payment  of  the 
arrears  for  the  whole  of  that  period,  with 
interest  at  five  per  cent.,  less  the  amount 
of  subscription  which  Mr.  Flower  ought 
to  have  paid  under  the  rules. 

The  trustees  appealed. 

Mr.  Cotton,  Mr.  Kekemch  and  Mr.  HoT' 
nell,  for  the  appellants.  —  The  suit  is 
brought  in  the  wrong  forum  i  it  ought  to 
have  been  instituted  in  the  Bombay  Court. 
There  is  no  fiduciary  relation  between 
the  plaiutifis  and  the    defendants,  and 
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therefore  lapse  of  time  is  a  bar  to  the 
suit,  or  at  least  nothing  can  be  recovered 
bat  payments  of  the  annuity  which  ac- 
cmed  due  within  six  years  before  the 
■filing  of  the  bill.  It  is  like  the  case  of  a 
mutual  assurance  society ;  the  trustees 
hold  the  fiinds  on  trust  for  the  whole 
body  of  members,  but  they  are  not  trus- 
tees for  a  person  claiming  against  the 
whole  body.  It  is  an  adverse  claim  by 
one  member  against  the  association.  But 
on  the  merits  there  was  no  contract  be- 
tween Mr.  Flower  and  the  association 
under  Parish's  rules,  as  he  never  made  or 
tendered  the  payment  he  ought  to  have 
made  under  those  rules.  It  is  like  the 
case  of  a  contract  of  insurance,  where  it 
is  essential  that  the  premium  should  be 
paid  as  a  condition  precedent  to  the  exist- 
ence of  the  contract.  Mr.  Flower  knew 
of  the  suspension  of  the  rules,  and  ac- 
quiesced. Moreover,  on  the  true  con- 
struction of  the  rales  of  1825,  having 
regard  to  the  total  amonnt  of  Mr.  Flower's 
property,  his  widow  was  not  entitled  to 
any  annuity.  It  does  not  signify  how  he 
divided  his  property  among  his  family. 

Mr.  Kay,  Mr.  A.  E.  Miller  and  Mr. 
Beaumont,  for  the  trustees. — The  objec- 
tion to  the  jurisdiction  cannot  now  be 
sustained.  It  ought  to  have  been  taken 
earlier.  The  funds,  too,  are  in  the  hands 
of  the  Government,  and  the  Secretaiy  of 
State  is  in  this  country  and  has  raised  no 
objection — 

The  East  India  Company  v.  Robertson^ 
12  Moore  P.O.  400, 
and 

Boldero  v.  The  East  India  Comma/ng, 
11  H.  L.  Caa.  405, 
aM  in  OUT  favour  as  to  the  jurisdiction. 

Then  we  say  that  the  whole  body  of 
the  association  are  trustees  of  the  Provi- 
dent Fund  for  the  widows  and  children 
of  members  who  are  entitled  to  receive 
benefits  out  of  it.  The  members  them- 
selves had  no  interest  in  that  fund ;  they 
subscribed  to  it  only  for  the  benefit  of 
their  families.  Mrs.  Flower  was  not  a 
member  of  the  association  and  was 
ignorant  of  the  rules,  and  she  conld  not 
therefore  be  bound  by  any  acquiescence 
so  long  as  she  was  ignorant  of  her  rights. 
The  case  is  really  one  of  an  express  trust. 

On  the  merits,  the  tloMia  of  a  subscri- 


ber conld  not  be  altered   by  anything 
which  took  place  after  he  retired — 

The  East  India  Gom/pamj  v.  Sdbertton^ 

(vhi  supra)  ; 
Boldero  v.  The  East  India  Company 

(vhi  supra)  ; 
Armiiage  v.  Walker,  2  Kay  &  J.  211 ; 
The  Secretary  of  State  for  India  t. 
Underwood,  39  Law  J.  Rep.  (n.s.) 
Chanc.  569  ;  s.  c.  Law  Rep.  4  E. 
&  I.  App.  Cas.  580. 
The  suspension  of  Farish's  rales  after 
Mr.  Flower  retired  could  not  affect  his 
rights.      The  payment   of  the  one  per 
cent,  by  him  was  not  a  condition  prece- 
dent; the  afisociation  might  have   de- 
ducted it  from  his  annuity.     If  he  had 
tendered  it,  they  would  have  refused  to 
receive  it. 

As  to  the  construction  of  the  rales  (^ 
1825,  that  is  in  our  &vour ;  the  widow 
was  clearly  entitled  to  an  annuity  suffi- 
cient to  make  up  her  income  to  500{.  a 
year  when  the  daughter  attained  twenty- 
one. 

Mr.  Cotton  in  reply. 

^r.  Macnaghten,  for  the  Secretary  of 
State,  took  no  part  in  the  argument. 

The  judgment  of  the  Court  was  re- 
served. 

On  May  26  the  judgment  of  the  Conrt 
was  delivered  by 

James,  L.J.,  who  (after  stating  the 
facts  as  above,  and  observing  that  it  might 
fairly  be  presumed  that  Mr.  Flower  was 
informed  of  the  communications  which 
were  made  to  the  London  agents  of  the 
fund  in  1830  and  afterwards  during  his 
lifetime  with  respect  to  Farish's  rales)  pro- 
ceeded thus — The  Secretary  of  State  has 
taken  no  part  in  the  discussion  before  us. 
The  other  defendants  insist  that  the  suit 
ought  not  to  have  been  instituted  in  and 
ought  not  to  be  entertained  by  this  Courf^ 
the  proper  forum  being  the  High  Court 
at  Bombay.  Bnt  they  admit  at  the  bar 
that,  if  the  suit  could  be  sustained  in 
this  country  against  the  association  or 
body  by  means  of  members  representing  ' 
it,  they  may  be  taken  as  sufficient  re- 
presentatives of  such  association  or  body. 
It  certainly  does  seem  a  very  strong  pro- 
ceeding for  a  Court  of  justice  in  this 
coontiy  to   summon  an  association  of 
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memben  at  Bombay,  who  from  the  nature 
of  the  society  most  he  all  pablic  servants 
there,  and  to  call  on  the  managers  and 
trustees  of  that  body,  who  must  be  for  the 
most  part  engaged  in  the  performance  of 
high  official  duties  at,  and  be  all  actually 
resident  in,  Bombay,  to  come  in  and  plead 
and  litigate  here.  It  is  to  be  observed 
that  by  the  rules  the  annuities  to  widows 
and  children  are  payable  in  English 
money,  and  are  to  be  paid  in  England  if 
the  annuitants  reside  in  England  or  else- 
where in  Europe.  We  think,  however, 
■tiiat  it  is  unnecessary  to  determine  whe- 
tiier  the  circumstance  of  the  annuities 
being  made  payable  in  England  gives 
jurisdiction  to  this  Court  to  enforce  pay- 
ment, because,  assuming  that  if  a  motion 
liad  been  made  to  discharge  the  orders 
tor  service  of  the  biU  in  India,  and  the 
olgeotion  to  the  bill  had  been  raised  by 
plea  or  demurrer,  it  would  have  been 
&tal ;  still,  having  regard  to  the  &ct  that 
the  defendants  did  appear  unconditionally 
to  the  suit,  that  no  application  was  made  to 
diflchaiwe  the  orders  for  service  of  the  bill  in 
India,  that  no  objeotion  to  the  jurisdiction 
was  raised  either  by  plea  or  by  demurrer, 
that  tbe  case  has  been  fully  litigated  here 
in  pleadings  evidence  and  argument  on 
all  points,  and  that  the  Government  of 
India  recJly  holds  the  money  and  has 
taken  no  objection  to  the  suit,  we  think 
that  we  ought  to  deal  with  and  determine 
tiie  question  which  has  arisen  between 
the  parties. 

llrst,  then,  as  to  the  right  of  the 
widow  and  daughter  to  the  benefit  of 
Mr.  Farish's  resolutions.  It  is  contended, 
and  we  think  rightiy,  that  Mr.  Flower, 
having  ceased  to  be  a  member,  and  having 
become  an  annuitant  after  the  suspension 
had  been  removed  and  before  it  was  re- 
introduced, became  for  himself  and  his 
wife  and  d!aughter  absolutely  entitled  to 
the  benefit  of  those  resolutions,  and  that 
the  members  could  not  by  any  subsequent 
act  deprive  him  of  his  vested  right.  But 
what  was'  that  right  P  A  right  by  sub- 
scription to  a  fund  during  his  life  to  obtain 
after  his  death  a  certain  benefit  to  his 
wifb  for  her  life  if  she  should  survive  him, 
and  a  certain  benefit  to  his  daughter  if 
she  should  survive  him  and  be  then  a 
minor.    It  was  a  right  to  have  what  was 

Hbw  Swh,  43,— Cbmc 


an  exact  equivalent  to  a  very  ordinary 
policy  of  insurance  granted  by  insurance 
offices.  But  it  is  of  the  essence  of  all 
such  contracts  that  the  premium  should 
be  paid,  and  there  is  no  distinction  be- 
tween ihe  subscription  in  this  case  and  the 
premium  payable  to  an  insurance  office. 
But  it  is  said  that  in  this  case  the  associ- 
ation, by  suspending  the  resolutions  be- 
fore Mr.  Flower  could  contribute,  and,  by 
their  communication  to  the  London 
agents,  deprived  him  of  the  means  of 
subscribing,  and  therefore  absolved  him 
from  the  performance  of  the  condition 
precedent.  But  there  is,  in  our  opinion, 
a  fallacy  in  treating  it  as  a  waiver  of  a 
condition  precedent  or  ^ivthing  analo- 
gous to  that.  What  Mr.  Flower  had  was 
a  right  to  purchase  an  insurance  for  a  cer- 
tain sum  of  money  or  for  certain  annual 
ptmnents,  and  he  was  told  that  the  whole 
scheme,  including  the  granting  of  the  in- 
surance, was  for  the  present  suspended. 
He  acquiesced  in  that,  and  never  paid  or 
tender^  his  money.  It  was  at  the  utmost 
a  rescission  of  a  contract  giving  a  right  of 
purchase.  He  might,  of  course,  have  dis- 
puted the  right  to  rescind  or  suspend,  but 
he  was  bound  to  do  so  at  once  or  within 
a  reasonable  time,  and  to  insist  on  his 
right  to  pay  his  subscription  or  premium 
and  obtam  his  insurance.  It  is  like  a  con- 
tract for  sale  of  a  lotteiy  ticket;  if  it  is 
rescinded  by  the  vendor  and  the  purchaser 
acquiesces  therein,  and  keeps  his  money 
without  tender,  protest  or  objection,  it 
would  be  impossible  for  him  afterwards 
to  insist  on  the  contract  and  claim  the 
prize  if  it  should  have  drawn  one. 

It  is  further  said  that  in  this  case  the  an- 
nuitants were  induced  to  acquiesce  by  the 
following  promise,  contained  in  a  letter  of 
the  secretary  of  the  9th  of  September,  1831, 
to  the  London  agents  : — "Many  applica- 
tions having  of  late  been  been  miade  to  the 
trustees  by  the  annuitants  in  England  to 
be  admitted  as  subscribers  to  the  chari- 
table brttnch  of  the  fond  on  the  terms  laid 
down  in  Mr.  Farish's  propositions,  I  re- 
quest you  will  have  the  goodness  to 
acquaint  any  gentleman  from  whom 
enquiry  on  the  point  may  be  addressed 
to  you  that,  should  the  propositions  be 
again  brought  into  full  operation,  no  time 
will  be  lost  in  communicating  the  same^ 
40 
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with  the  view  to  an  option  being  allowed 
to  all  who  may  be  disposed  to  avail  them- 
selves of  the  benefit  resulting  &oni  them;" 
and  it  is  said  that  the  propositions  or  re- 
solutions were  again  brought  into  full 
operation  (although  after  Mr.  Flower's 
death)  on  certain  terms  and  conditions. 
It  is  contended  that  the  widow  and  dangh- 
tor  became  then  entitled  to  obtain  the 
benefits  on  paying  the  sums  which  Mr. 
Flower  would  have  paid  if  he  had  sub- 
scribed on  his  retirement.  But  the  letter 
referred  to,  when  properly  considered,  so 
far  &om  supporting  the  contention  of  the 
plftintiflh,  really  goes  very  strongly  against 
them.  It  gives  distinct  notice  of  die  view 
of  the  position  taken  by  the  association, 
and,  withdrawing  for  the  present  all  op- 
tion under  Mr.  Farish's  resolutions,  it 
promises  in  the  future  to  tender  again,  in 
a  certain  event,  a  similar  option — -that  is, 
an  option  to  an  annnitant  to  subscribe, 
and  so  purchase  the  contingent  benefit. 
It  did  not  mean,  and  could  not  mean,  that 
if  Mr.  Farish's  resolutions  were  again 
brought  into  full  operation,  and  any  an- 
nuitant shonld  die  in  the  meantime,  leav- 
ing a  widow  and  children,  that  widow  and 
those  children  should  have  the  option — ^it 
would  be  absurd  to  call  it  an  option — the 
absolnte  right  to  the  benefit  on  paying  the 
small  amount  of  subscriptions  which  would 
in  that  case  have  been  payable  during 
the  annuitant's  life.  Yon  cannot  deal 
with  the  right  to  an  insurance  against  a 
contingency  when  the  contingency  has  be- 
come a  certainty.  In  this  case  one  is  apt 
to  be  misled  by  the  fact  that  Mr.  Flower 
died  so  soon  after  he  received  his  annniiy, 
and  that  his  widow  lived  so  long  after 
him. 

It  is  said,  it  is  obvious  that,  if  the 
association  had  not  prevented  him,  Mr. 
Flower  would  have  paid  the  few  pounds 
a  year  subscription  to  secure  the  great 
benefits  he  would  thereby  have  secured. 
But  it  is  of  the  very  nature  of  life  insur- 
ance, and  of  all  contingent  benefits  con- 
nected with  life,  that,  if  the  payer  dies 
immediately  or  soon  after,  the  benefit  ob- 
tained should  seem  enormous  compared 
with  the  price  paid.  It  is  impossible 
to  predicate  of  the  annuitants  generally, 
or  of  any  particular  anuuitcmt,  that 
ihey  or  he  would  have  accepted  the  op- 


tion.    What  a  man  may  have  tiuraght 

of  his  own  or  his  wife's  (manoe  of  life,  or 
of  his  chance  of  marrying  a  wife  at  all,  or 
whether  his  means  were  such  as  to 
make  the  difference  between  the  regu- 
lations of  1825  and  Mr.  Farish's  reso- 
lutions immaterial,  are  things  which  it  is 
impossible  to  speculate  upon  with  a  view 
to  place  the  widow  and  child  of  a  num 
who  had  not  subscribed  on  the  same  foot- 
ing as  if  he  had  subscribed.  It  is  not 
unimportant  also  to  bear  in  mind  that  tiie 
whole  class  of  annuitants  acquiesced  in  the 
suspension,  and  that  if  star  attempt  had 
been  made  in  or  soon  aftier  1830  to  enforce 
the  lights  of  the  annuitants  to  subscribe 
under  Mr.  Farish's  resolutions,  it  is  by  no 
means  improbable  that  an  appeal  might 
have  beensuoceesfully  made  to  the  Court  of 
Directors,  on  the  ground  that  a  new  bur- 
den was  created  without  any  adequate 
corresponding  resource.  And  it  appears 
that  in  1842  the  directors  wrote  as  follows 
with  respect  to  the  revised  regulations  of 
1840,  having  a  similar  object — 

"  We  find  that  you  allow  eight  per  cent 
interest  upon  the  whole  of  the  balance  and 
subscriptions  of  the  provident  branch  of 
the  Bombay  Civil  Fund.  To  this  we  ob- 
ject, as  part  of  those  subscriptions  con- 
sists of  the  increased  rates  levied  under 
the  revised  regulations  (which  we  have 
not  recognised)  for  extending  advantages 
to  the  widows  and  children  of  the  mem- 
bers of  the  fund.  We  must  therefore  de- 
cline a  higher  rate  of  interest  than  four  per 
cent,  upon  the  new  subscriptions  raised 
for  securing  to  widows  an  annuity  of  SOOi. 
without  reference  to  property." 

We  have  arrived  at  the  oondnsion  that 
even  if  the  claim  under  Mr.  Farish's  reso- 
lutions had  been  prosecuted  immediately 
uponor  so(»iafter  thedeathof  Mr.  Flowers, 
or  after  the  subsequent  removal  of  their 
suspension,  it  could  not  have  been  sus- 
tained. 

There  is,  however,  a  subordinate  daim 
which  arises  under  the  regulations  of 
1825. 

[His  Lordship  referred  to  article  11, 
sections  1,  2,  3,  and  article  12,  section  4, 
and  proceeded — ] 

We  are  of  opinion  that  section  4  of 
article  12  cannot  be  held  to  over-ride  the 
very  distinct  provisions  oontoiBed  in  ihe 
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11th  article.  The  privileges  of  widows 
are  made  the  subject  of  one  distinct  chap- 
ter, and  those  of  children  of  another,  and 
the  Court  is  bound  to  put  any  possible 
reasonable  construction  on  the  words  in 
the  latter  which  wiU  not  have  the  effect  of 
nullifying  a  veiy  clearhr>expTes8ed  provi- 
sion contained  among  the  privileges  of  the 
widows  in  the  former.  We  think  that  such  a 
constractionmay  weUbeput.  We  consider 
th&t  the  words  in  section  4  of  article  12 
apply  only  in  terms  to  the  case  where  both 
widow  and  child  come  upon  the  fund,  and 
that  it  was  intended  that  in  such  a  case 
the  benefits  of  the  fund  should  be  mar- 
shalled between  them.  And  it  appears  by 
the  evidence  to  have  been  so  decided  l^ 
the  association  very  early  in  &vour  of  a 
Mrs.  Best  and  her  children,  the  widow 
losing  a  little,  but  the  &mily,  in  the  aggre- 
gate, getting  1002.  a  year  more  than  tiiey 
otherwise  would  have  got.  We  are  of 
opinion,  therefore,  that  the  claim  of  the 
widow  ought  to  have  been  allowed,  not 
from  any  earlier  date  or  to  any  greater  ex- 
tent thim  is  stated  in  her  own  letter,  but 
on  the  footing  of  that  letter,  viz.,  that  as 
from  the  15th  of  October,  1842,  her  income 
had  been  reduced  to  4222.  2s.  2d. 

To  this  claim,  however,  the  association 
raises  a  very  formidable  objection,  aris- 
ing from  the  lapse  of  time  and  the  equit- 
able rules  in  that  respect  adopted  by 
analogy  to  the  Statute  of  Limitations.  To 
this  it  has  been  replied  that,  this  being  the 
case  of  an  express  trust— the  case  of  a 
trust  fund — the  rules  as  to  time  have  no 
application.  We  are  unable  to  accede  to 
tms  view.  There  was  no  i-elation  of  trus- 
tee and  cesiui  que  trutt  between  any  per- 
son or  persons  and  Mrs.  Flower  or  her 
representative.  The  managers,  it  is  true, 
are  called  trustees,  but  they  are  trustees 
(so  far  as  th^  are  trustees  at  all)  for  the 
association,  not  for  persons  having 
claims  against  the  property  of  the 
association.  It  is,  in  our  judgment, 
impossible  to  distinguish  this  case 
from  the  case  of  a  claim  against  the  Equit- 
able Assurance  Office,  or  any  other  mu- 
tual assurance  society  whose  accumulated 
funds  and  current  income  are  the  sole 
assets  out  of  which  a  claim  in  respect  of  a 
policy  could  be  satisfied.  There  is  no  fidu- 
ciary relation  between  such  a  body,  or  its 


trustees,  and  apolicy-holder,  or  the  grantee 
of  an  annuity.  Even  in  the  case  of  a  com- 
mon partnership,  where  the  legal  right 
devolves  on  the  surviving  partner  of  re- 
alising the  assets  and  winding  up  the 
affairs  of  the  partnership  for  the  benefit 
of  himself  and  the  estate  of  the  deceased 
partner,  it  was  held  by  the  House  of 
Lords  in  Knox  v.  Oye  (1)  that  a  suit  by 
the  representative  of  the  latter  was  barred 
by  the  lapse  of  six  years.  We  are  unable 
to  suggest  any  principle  on  which  the 
fund,  society,  or  association,  or  whatever 
it  may  be  called,  is  precluded  from  setting 
up  the  same  defence.  It  is  said  that  in 
this  case  the  fund  has  become,  from  accu- 
mulation at  high  compound  interest,  very 
rich.  But  it  is  easy  to  conceive  that  the 
converse  might  have  happened,  while  at 
the  same  time  it  is  difficult  to  see  why 
contributions  should  be  levied  from  Civil 
servants  of  1867  to  1874  to  meet  a  claim 
which  ought  to  have  been  satisfied  and 
might  have  been  enforced  out  of  the  in- 
come of  1843.  The  defence  arising  from 
lapse  of  time  must  be  the  same  whether 
the  association  be  rich  or  poor.  The 
claim,  however,  appears  to  us  to  be  in 
substance  a  claim  to  a  sum  of  money 
payable  de  anno  in  atmum,  and,  as  to 
so  many  of  such  annual  sums  as  became 
due  within  six  years  from  the  filing  of  the 
bill,  with  interest  from  the  filing  of  the 
bill,  we  think  the  plaintiffs  are  entitled  to 
a  declaration  and  a  decree.  This  amount 
can  be  easily  calculated  and  inserted  in 
the  decree. 

Our  order  will  be  to  discharge  the  de- 
cree  of  the  Vice- Chancellor,  and  in  lieu 
thereof  to  dismiss  the  plaintiffs'  biU  so  &r 
as  regards  that  part  of  the  prayer 
which  relates  to  the  claim  under  Fari^'s 
rules,  to  declare  that  there  ought  to  bo 
paid  to  the  plaintiffs  the  amount  which 
accrued  due  to  Mrs.  Flower  in  respect  of 
an  annuity  of  771.  17s.  lOd.  between  the 
30th  of  July,  1861,  and  the  23rd  of  De- 
cember,  1863,  with  interest  on  that 
amount  at  five  per  cent,  from  the  30th  of 
July,  1867,  the  date  of  the  filing  of  the 
bill.  Although  this  is  a  very  small  mat- 
ter compared  with  the  real  claim  made  in 
the  suit,  we  think  we  are  justified  under 

(1)  Law  Bep.  5  £.  &  I.  App.  666. 
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all  the  circnmsiances  of  the  case  in  not 
making  anj  order  as  to  costs.  And  we 
desire  again  to  repeat  what  we  said  at  the 
close  of  the  arguments, — that  the  Asso* 
ciation  in  its  present  circumstances  would 
be  acting  properly  in  not  insisting  on  the 
lapse  of  time  m  respect  of  Mrs.  Flower's 
application  of  March,  18^,  which  we 
think  was  reftised  under  a  misconception 
as  to  the  meaning  and  legal  effect  of  the 
rules  of  1825. 

Solicitors — Meosn,  Fnshfields  &  Newman,  for 
the  trustees  of  the  Fund;  Messrs.  Lswford  & 
Watcrhouse,  for  the  Secretaiy  of  State ;  Mr.  W. 
A.  Day,  for  the  plaintifi.  I 


SI.R.T 
5,  9.  J 


HONTWOOD  V.  HOmrWOOD. 


Jebseii,  M.B. 

1874 
June  4,  5, 

Timber — Thinnings — Timber  Estate — 
Tenant  for  Life — Waste. 

By  the  general  late  (which  may  however 
be  varied  by  special  ciutom),  timber  consists 
of  oak,  ash  and  ehn  of  the  age  of  twenty 
years  and  upwards,  provided  they  are  not 
so  old  (M  no  longer  to  have  a  reasonable 
quantity  of  tiseable  wood  in  them. 

Except  in  the  case  of  a  timber  estate,  a 
tenant  for  life,  impeachable  for  waste,  can- 
not  fell  timber.  He  can  feU  anything  that 
is  not  timber,  save  trees  planted  for  pur- 
poses of  special  utility  or  ornament,  the 
germane  of  underwood,  and  trees  which, 
tlwugh  too  young  to  be  properly  timber, 
would  grow  into  timber.  Some,  however, 
even  of  these  last  he  may  fell,  if  for  the 
purpose  of  promoting  the  growth  of  other 
tinker  in  the  same  wood. 

The  property  in  timber,  felled  by  a  tenant 
for  life  or  any  other  person  or  bhum  down 
by  a  storm,  is  in  the  owner  of  the  first  vested 
estate  of  inheritance,  unless  he  has  colluded 
with  the  tenant  for  life  to  induce  him  to  fell 
it,  in  which  case  equity  wiU  not  allow  him 
to  get  the  benefit  of  hi*  own  wrong.  The 
property  in  trees  not  Umber  is  in  the  tenant 
for  life,  and  at  law  remains  so  though  he 
may  home  committed  waste  by  felling  them 
wrongfully,  and  made  himself  liable  for  an 
action  of  waste,  but  qumre  if  equity  would 
aMow  him  to  take  the  property  in  trees 
felled  thus.  ■ 


Where  timber  which  is  decaying  or  which 
for  any  special  reaton  requires  to  be  feUed, 
is  felled  with  the  sanction  of  the  Court,  the 
proceeds  are  invested  and  the  income  is  given 
to  the  successive  owners  of  the  estate,  MI  the 
fund  is  taken  away  by  the  owner  of  ^  first 
absolute  estate  of  inheritance.  The  same 
course  is  adopted  in  eases  of  equitaile  vasle, 
where  omamentai  trees  have  beenfeUed. 

By  his  will,  dated  in  1859,  W.  P, 
Homrwood,  of  Mark's  Hall,  ia  the  county 
of  Essex,  devised  his  real  estates  to  four 
trustees  upon  trust  to  manage  the  same, 
to  allow  his  wife  the  occupation  of  his 
mansion  and  all  the  premises  tiien  in  his 
occupation,  and,  after  payment  of  owtain 
annuities,  to  pay  her  ah  the  sarplus  rents 
and  profits.  He  died  the  same  year,  and 
this  suit  was  instituted  in  1862  by  Mis. 
Hony  wood  for  the  administration  of  the 
estate. 

In  1864  and  subsequent  years  timbn 
was  cut  down  and  sold  with  the  sanotiaii 
of  the  Court.  The  first  order  witii  respect 
to  it  was  made  on  the  23rd  of  MhcIi, 
1864,  and  it  directed  that  the  proceeds  of 
the  sale  of  timber  and  other  trees  should 
be  paid  into  Gonrt  to  the  "  Timber  ac- 
count," to  be  invested  in  consols,  and 
the  income  paid  to  Mrs.  Honywood.  This 
and  the  subsequent  orders,  which  were 
to  a  similar  effect,  were  made  on  affidavits 
by  the  agent  of  the  estate  to  the  efiiact 
that  the  trees  proposed  to  be  felled  were 
ripe  and  would  deteriorate  if  left  standing. 
The  cause  now  came  on  for  further  con- 
sideration, and  a  question  was  raised 
between  Mrs.  Honywood  and  the  re- 
mainderman as  to  their  respective  rights  in 
the  produce  of  the  sale  of  trees  which  had 
been  felled  in  the  ordinary  course  of 
thinning,  or  from  being  ripe  for  catting 
and  liable  to  deteriorate  by  being  left 
standing  as  well  as  injurions  to  the  sur- 
rounding trees. 

Mr.  Fischer  and  Mr.  Gookson,  for  Mrs. 
Honywood. — ^The  form  of  the  orders  does 
not  decide  that  the  tenant  for  life  was 
not  entitled  to  the  principal. 

[The  Mastsb  of  thb  Bolu. — I  iJiink 
it  does,  or  they  would  have  been  made 
without  prejndice  to  any  question.] 

Even  if  she  waives  her  claim  as  reg^ardB 
the  money  arising  firom  the  sale  or  ripe 
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timber  cat  on  account  of  its  having 
reached  matnrify,  she  mnst  at  least  insist 
on  her  right  to  the  proceeds  of  such 
timber  as,  ripe  or  not,  has  been  cut  in  the 
oidinaiy  course  of  thinning — 
•     Earl  Cowley  v.  WeOesUy,  35  Beav. 

635 ;  B.  0.  Law  Rep.  1  Eq.  656. 
[Thb  Mastsb  of  the  Roli/S. — I  find 
on  reference  to  that  case,  which  was  a 
special  case,  that  the  question  of  the 
nature  of  the  trees  was  hardly  raised,  and 
that  in  &ct  the  thinnings  on  the  Wilts 
estate  were  thinnings  of  woodlands  con- 
taining oak,  ash,  wn,  Scotoh  fir,  larch 
and  spruce  trees,  many  of  which  trees 
are  not  timber  at  all.] 

The  prOTwr  thinning  of  a  wood  for  the 
purpose  of  improving  the  growth  of  the 
remaining  trees  is  not  waste — 

Bagot  V.  Bagot,  32  Beav.  509 ;  s.  c. 
33  Law  J.  Bep.  (n.s.)  Ghano.  116. 
So  in 

PidgeUy  v.  BoaoUm,  2  Coll.  CC.  275, 
it  was  held  that  the  cutting  of  larch  trees, 
twenty  years  old,  for  this  purpose  was 
legitimately  done  by  the  tenant  for  life. 
So  in 

Bateman  v.  Hotchkin,  31  Beav.  486 ; 
8.  c.  32  Law  J.  Bep.  (n.s.)  Chano. 

it  was  held  that  the  tenant  for  life  was 
entitled  to  thinnings  of  plantations  if 
properly  made.    In 

1  Oruiee'i  Dig.  116, 
where 

22  Vm.  Abr.  442 
is  referred  to,  the  statement  is  made, 
"  Where  oak  and  ash  are  seasonable  wood 
and  have  been  usually  cut  down  at  certain 
periods,  it  was  formerly  held  that  it  was 
not  waste  to  cut  them  down  at  that  time, 
but  I  can  find  no  modem  decision  on  this 
point."  A  fortiori  must  this  be  true, 
where  the  cutting  has  been  to  improve 
the  timber  left  standing.     See  also 

Berriman  v.  Peacock,  9  Bing.  384 ; 
B.  o.  2  Mo.  ds  Sc.  515 ;  s.  o.  2  Law 
J.  Bep.  (n.s.)  C.P.  23, 
and 

Kwr  on  ItyuneUons,  240. 
Mr.  SouthgaU  and  Mr.  FreeUng,  for  the 
trustees  and  those  entitled  in  remainder, 
and  Mr,  Oroesley,  for  another  party,  sub- 
mitted the  question  to  the  Court,  without 
taking  any  part  in  the  argument. 


The  Master  of  the.  Bolls. — ^I  think 
the  discussion  has  not  only  not  been 
wasted,  but  that  it  has  been  very  useful, 
and  I  am  glad  to  find  that  my  impression 
of  the  law,  when  I  come  to  look  at  the 
authorities  and  the  statements  made  in 
the  text  books,  is  really  confirmed.  As  I 
understand  the  law,  it  is  this — the  tenant 
for  life  may  not  cut  timber.  The  ques- 
tion of  what  timber  is  depends,  first,  on 
general  law,  that  is,  the  law  of  England, 
and  secondly,  on  the  special  custom  of  a 
locaUty.  By  the  general  law  of  England, 
oak,  ash  and  elm  are  timber,  provided 
they  are  of  the  age  of  twenty  years  and 
upwards,  provided  they  are  not  so  old  as 
not  to  haveareasonable  quantity  of  useable 
wood  in  them,  which,  I  think  Lord  Coke 
or  one  of  the  text  writers  says,  is  not  suf- 
ficient to  make  a  good  post.  I  think  it  is 
Coke,  but  I  am  not  quite  certain  of  it. 
Timber,  that  is,  the  land  of  tree  which 
may  be  called  timber,  may  be  varied  by 
local  custom.  There  is  what  is  cailea 
the  custom  of  the  county,  that  is, 
of  a  particular  county  or  division  of  a 
county,  and  it  varies  in  two  ways. 
First  of  all  vou  may  have  trees  called 
timber  by  the  custom  of  the  county, 
beech  in  some  counties,  hornbeam  in 
others;  and  even  white  thorn  and  black 
thorn  and  many  other  trees  are  considered 
timber  in  peculiar  localities.  These  add 
to  timber  trees  in  such  counties.  Then 
again  in  certain  localities  and  owing 
probably  to  the  nature  of  the  soil,  timber 
even  of  twenty  years,  that  is,  trees  of 
even  twenty  years  old,  are  not  necessarily 
timber,  but  may  go  to  twenfy-four  years, 
or  even  to  a  later  period  I  suppose,  if 
necessary ;  and  in  other  places  the  test  is 
not  the  age  at  all,  but  the  girth  of  the 
tree  which  makes  it  timber.  But,  how- 
ever, these  are  special  customs.  Once 
arrive  at  the  &ct  that  a  tree  is  timber, 
and  the  tenant  for  life,  impeachable  for 
waste,  cannot  cut  it  down.  That  I  take 
to  be  the  dear  law,  with  one  single 
exception,  and  that  exception  has  been 
established,  principally  by  modern  autho- 
rities, in  favour  of  the  owners  of  timber 
estates,  that  is,  estates  which  are  cultivated 
merely  for  the  produce  of  saleable  timber, 
and  where  the  timber  is  cut  periodically. 
And  the  reason  of  the  distinction  is  this, 
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that  that  being  the  kind  of  caltivation, 
therefore  the  timber  is  not  to  be  kept  as 
part  of  the  inheritance,  bat  part  bo  to 
say,  of  the  annnal  fruits  of  the  land,  and 
in  those  cases,  the  same  kind  of  cultiva- 
tion may  be  carried  on  by  the  tenant  for 
life  that  has  been  carried  on  upon  the 
estate,  and  the  timber  so  cat  down 
periodically  in  dne  course  is  looked  upon 
as  the  annual  profits  of  the  estate,  and 
therefore  goes  to  the  tenant  for  life.  With 
that  exception,  I  take  it  that  a  tenant  for 
life  cannot  cut  timber,  and  therefore  I  hold 
in  this  case,  that,  it  not  being  a  timber 
estate,  the  tenant  for  life  caimot  cut 
timber  at  alL 

Now  the  next  question  to  be  decided  is, 
what  can  the  tenant  for  life  cut  ?  The 
tenant  for  Ufe  can  cut  all  that  is  not 
timber,  with  certain  exceptions.  He  can- 
not cut  ornamental  trees,  and  he  caimot 
destroy  germena,  as  the  old  law  calls 
them,  or  stoles  of  underwood,  and  he 
cannot  destroy  trees  planted  for  the  pro- 
tection of  banks,  and  various  exceptions 
of  that  kind,  but,  with  those  exceptions, 
which  are  waste,  he  may  cut  all  trees 
which  are  not  timber,  with  again  an  ex- 
ception, that  he  must  not  cut  those  trees 
which,  being  under  twenty  years  of  age, 
are  not  timber,  but  which  would  be  timber 
if  they  were  over  twenty  years  of  age. 
If  he  cuts  them  down  he  commits  waste, 
as  he  prevents  the  growth  of  tlie  timber. 
Then  again  there  is  a  quaUfication,  that 
he  may  cut  down  those  trees  which  being 
less  than  twenty  years  old  (I  should  say 
oak,  ash  and  elm,  to  make  it  plainer),  he 
may  cut  down  oak,  ash  and  elm  under 
twenty  years  of  age  provided  they  are  cut 
down  for  the  purpose  of  allowing  the 
proper  development  and  growth  of  other 
timber,  that  is  in  the  same  wood  or  plan- 
tation. That  is  not  waste-;  in  fact  it  is 
for  the  improvement  of  the  estate  and  not 
the  destruction  of  it,  and  therefore  he  is 
allowed  to  cut  them  down.  If^  therefore, 
in  the  course,  as  I  understand  to  be  the 
fact,  of  the  proper  management  of  this 
estate,  any  oaks,  ashes  and  elms  have  been 
cut  down  for  tiie  purpose  of  allowing  of 
the  growth  of  the  other  timber  in  a  proper 
manner,  that  would  not  be  waste  on  the 
part  of  the  tenant  for  life,  though  im- 
peachable for  waste. 


Then  the  only  other  question  to  be 
decided  is,  whose  is  the  property  of  the 
timber  cut  down  P  There  I  think  the  law 
is  reasonably  clear.  If  the  timber  is 
timber  properly  so  called,  that  is,  oak, 
ash  and  elm  over  twenty  years  old  (I  am 
not  saying  anything  about  exceptional 
cases),  the  property  in  the  timber  cut 
down  either  by  the  tenant  for  life  or  any- 
body else,  or  blown  down  by  a  storm, 
belongs  at  law  to  the  owners  of  the  first 
vested  estate  of  inheritance.  The  only 
exception  is  where  the  remainderman  or 
the  owner  of  the  first  vested  estate 
of  inheritance  has  colluded  with,  the 
tenant  for  Ufe  to  induce  the  tenant 
for  life  to  cut  down  timber,  and  then 
equity  interferes  and  wiU  not  allow 
him  to  get  the  benefit  of  his  own  wrong. 
But  wiui  that  exception,  as  I  understand 
the  law,  the  property  of  the  timbw  when 
cut  down  is  ia  the  owner  of  the  first 
vested  estate  of  inheritance.  There  is 
again  a  second  equitable  exception,  and 
that  is  this,  that,  where  timber  is  decaying 
or  for  any  special  reason  it  is  proper  to  be 
cut  down  and  the  tenant  for  life  in  a  suit 
properly  constituted,  to  which  the  re- 
mainderman or  the  owner  of  the  vested 
estate  of  inheritance,  is  a  paH^,  gets  an 
order  of  the  Court  to  have  it  cut  down, 
there,  the  Court,  saying  to  the  tenant  toe 
life — "  You  could  not  cut  it  down  because 
yon  are  impeachable  for  waste^"  and  say- 
mg  to  the  remainderman,  "  It  would  not 
be  cut  down  without  the  interference  of 
the  Court,  so  that  you  would  have  got  it," 
disposes  of  the  proceeds  on  equitable 
principles  and  makes  them  follow  the 
interests  in  the  estate.  In  that  case  there- 
fore the  proceeds  are  invested,  and  the 
income  given  to  the  successive  owners  of 
the  estate  until  you  get  the  owner  of  the 
first  absolute  estate  of  inheritance  who 
can  take  away  the  money.  The  same 
course,  as  I  understand  it  (there  is  a 
decision  of  Lord  Lyndhurst  the  other 
way,  but  modem  decisions  have  settled 
the  law),  the  same  course  is  adopted  in 
the  case  of  the  commission  of  equitable 
waste,  that  is,  where  ornamental  trees  or 
trees  which  could  not  otherwise  be  cut 
down  even  by  a  tenant  for  life  unimpeach- 
able for  waste  are  cut  down.  In  that  case 
also,  as  I  understand  it,  the  proceeds  ate 
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iiiTflsted  BO  as  to  follow  the  nses  of  the 
settlement,  that  is,  to  go  along  with  the 
estate  according  to  the  settlement,  givine 
the  income  to  the  toiant  for  lire  and 
soon. 

Then  we  oome  to  the  property  in  trees 
not  timber,  that  is,  either  firam  their 
natore  not  timber,  or  becanse  they  are 
not  old  enongh,  or  because  they  are 
too  old.  In  aU  those  cases,  I  take  it,  the 
property  is  in  the  tenant  for  life.  Jf  he 
cats  them  down  himself,  I  nnderstand  the 
property  is  in  the  tenant  for  life,  and 
although  he  has  cat  them  down  wrong- 
folly  and  committed  waste  the  property 
is  still  in  him,  though  he  has  committed  a 
wrong,  and  would  be  liable  to  an  action 
in  the  nature  of  waste.  I  am  not  sore 
that  would  follow  in  equity,  my  impres- 
sion is  that  eqnily  woald  say  that  he 
shoald  not  be  aJlowed  to  take  the  benefit 
of  his  own  wrong,  and  that  he  should  not 
be  allowed  to  take  the  property  in  those 
trees  he  cuts  down.  ThiB  is  not  the  case 
at  Common  Law,  and  I  am  not  aware  that 
the  exact  point  has  been  decided  in  equity. 
Then  if  the  tenant  for  life  has  cat  down 
oak,  ash  or  elm  under  twenty  years  of  ago 
in  a  due  course  of  cultivation,  and  for  the 
pnrpose  of  improving  the  g^wth  or  allow- 
inff  the  development  of  timber  trees,  she 
wul  be  entitled  to  the  proceeds  of  the 
trees'  so  out  down,  and  assuming,  when  I 
oome  to  look  at  the  affidavits,  there  are 
some  which  shew  t^t  there  is  such  a  class 
of  tree  cut  down  (as  I  understand  is  ao- 
tnally  the  case)  then  I  shall  direct  an 
enquiry  to  ascertain  what  portion  of  the 
proceeds  she  is  entitied  to. 

As  reg;ard8  the  future,  I  think  I  have 
said  enongh,  without  any  further  declara- 
tion, to  shew  what  the  tenant  for  life  will 
be  entitled  to. 

The  matter  was  again  (on  June  9) 
mentioned,  and  the  phiintiff  waivii^  any 
enquiry  as  to  the  proceeds  of  past 
onttings,  a  declaration  as  to  future  cut- 
tings was  made  in  accordance  with  the 
jnc^ent. 

Soliciton — Messrs.  Frere  &  Co.,  for  Mrs.  Hodt- 
wood ;  Messrs.  M.  &  F.  IMvidson,  for  the 
trustees ;  Messrs.  Beaumont  &  Wnrren,  for  the 
heir  at  law. 


}, 


AXMAHH  V.  LUND. 


Maunb,  V.C. 

1874. 

Jane  22. 

Partnership — Patent — Partners  assert- 
ing Validity  of — Dissolution  of  Pcartnership 
— Betiring  Partner  disputing  Validity  of 
Patent — Threats  of  Legal  Proceedings — 
Injunction. 

A.  amdB,  entered  into  partnership  for  the 
purpose  of  voorhing  a  patent  taken  out  by 
B.,  the  partnership  deed  providing  that  the 
patent  rights  should  belong  solely  to  B. 
During  the  eonHmuanee  of  the  partnership 
the  partners  issued  droulars  asserting  the 
validity  of  the  patent,  and  vmrmng  the 
public  against  its  infringement,  although 
they  had  been  advised  that  the  patent  was 
in  fact  void.  The  partnership,  having 
contimted  for  seven  years,  loas  dissolved  by 
deed,  and  A.  and  B.  each  proceeded  to 
manufacture  the  patented  articles  for  him- 
self;  but  shortly  afterwards  B.  commenced 
issuing  circulars  to  A.'s  customers,  assert- 
ing thai  A.  VHU  infringing  his  patent,  and 
threatening  them  with  legal  proceedings  in 
case  they  purchased  from  A.  A,  then 
moved  for  an  iryunction  to  restrain  B, 
from  issuing  these  eirotdars,  contending 
thai,  the  patent  being  void,  he  had  an  equal 
right  with  B.  to  manufaetwe  the  articles 
intended  to  be  protected  by  it : — Held,  thai 
although  A.  had,  during  the  continuance  of 
the  partnership,  precluded  himself  from 
disputing  the  vaUdiUy  of  the  patent,  yet, 
after  the  expiraOon  of  &e  partnership,  he 
woe  as  much  at  liberty  as  amy  other  person 
to  dispute  its  validity,  and  that  B.'s  proper 
course  for  asserting  his  daim  to  the  patent 
was,  instead  of  issuitig  the  circtilars  com- 
plained of,  to  have  instituted  proceedings 
against  A.  to  establish  its  vaUdUy. 

On  B.  declining  to  undertake  to  institute 
any  such  proceedings,  the  Court  granted 
the  injunction — Bollins  v.  Hinks  (41  Law 
J.  Bep.  (n.s.)  Chanc.  358 ;  s.  o.  Law  £ep. 
13Eq.  355)/oUoiMd. 

This  was  a  motion  by  the  plaintiff, 
Edmimd  Azmann,  for  an  injunction  to 
restrain  the  defendant,  Laurentias  An- 
dreas Waldemar  Lund,  his  agents,  servants 
and  workmen,  from  asserting  to  the 
customers  of  the  plaintiff*,  or  any  of  them, 
or  any  other  person  or  persons  whomso- 
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ever,  that  the  plamtiff  in  mannf  aotnnng  or 
selling  his  goods  in  his  bosinesB  as  in  the 
bill  mentioned,  or  any  of  such  goods,  iras 
infringing  the  defendant's  letters  patent 
or  patent  rights,  or  any  of  them,  and 
from  threatening  such  cnstomers  or  any 
of  them,  or  any  other  person  or  persons, 
with  legal  proceedings  in  case  they  pur- 
chased or  sold  the  plaintiff's  said  goods, 
or  any  of  them. 

In  the  year  1864  the  defendant  Land 
took  out  a  patent  for  an  alleged  invention 
of  improvements  in  the  manufacture  of 
studs,  buttons,  brooches  and  other  snoh- 
like  articles ;  and  being  in  want  of  means 
for  working  the  invention  he  appUed  for 
assistance  to  the  plaintiff,  a  manuiactor- 
ing  jeweller,  and  prop<Med  that  they 
should  enter  into  partnership  for  the 
purpose  of  working  the  invention.  The 
plaintiff  believing,  as  he  alleged,  that  the 
defendant's  invention  was  a  novel  one, 
and  had  never  before  been  patented, 
made  sundiy  advances  to  the  defendant 
to  enable  him  to  pay  off  certain  expenses 
incurred  in  taking  out  the  patent ;  and 
on  the  29th  of  November,  1866,  a  deed 
of  partnership  was  executed  by  which 
both  parties  agreed  to  work  the  patent  as 
partners  for  a  term  of  ten  years,  but  that 
the  patent  itself  should  be  considered  as 
belonging  solely  to  the  defendant  Lund. 

In  the  year  1868  a  patent  for  further 
improvements  in  the  manu&cture  of  studs 
and  buttons  was  taken  out  in  the  joint 
names  of  the  partners. 

In  consequence  of  certain  supposed 
infringements  of  the  patent  of  1864,  the 
partners  took  the  opmion  of  counsel  as 
to  the  vtdidity  of  that  patent,  and  were 
advised  that  the  patent  was  void,  and 
that  no  proceedings  to  restrain  its  in- 
fringement  would  be  successful.  They 
accordingly  took  no  steps  to  protect 
any  rights  they  might  have  had  nnder 
that  patent  beyond  issuing  circulars  as- 
serting the  validity  of  this  patent,  and 
warning  the  public  against  its  infringe- 
ment. Differences  subsequently  arose  bo- 
tween  the  partners,  and  ultimately  a 
dissolution  deed  was  executed  on  the 
2nd  of  July,  1873,  by  which  the  plain- 
tiff for  a  consideration  assigned  his  share 
in  the  partnership  stock-in-trade  and  ef- 
fects to  the  defendant.     On  the  14th 


of  October  fdlowing  an  agreement  in 
writing  was  entered  into  between  the 
plaintiff  and  defimdant,  by  which  it  was 
agreed  that  all  rights  under  the  patent  of 
1868  should  be  considered  as  the  properly 
of  the  parties  in  equal  shares,  but  the 
agfreement  attempted  no  definition  c^  the 
ru^ts  of  the  parties  in  the  patent  of 
1864. 

After  the  execution  of  the  dissolution 
deed  the  plaintiff  and  defendant  each 
continued  to  manu&cture  for  himself  the 
articles  which  had  previously  been  manu- 
factured by  the  partnership;  but  about 
the    month    of    November,    1873,    the 

C'ntiff  discovered  that  the  defendant 
been  going  about  to  the  different 
customers  of  the  plaintiff  asserfang  that 
the  plaintiff  was  inninging  the  defeiraant's 
patmts,  and  threatening  them  with  legal 
proceedings  in  case  they  continued  pur- 
chasing from  the  plaintiff;  also  that 
lithog^raphed  circulars,  purporting  to  be 
sign^  by  the  defendant's  solicitor,  were 
being  sent  round  to  the  plaintiff's  cns- 
tomers containing  similar  threats.  The 
plaintiff  then  filed  the  bill  in  this  soit  to 
restrain  the  defendant  from  pursuing  this 
course  of  conduct. 

The  plaintiff  stated  in  his  bill,  and  also 
in  his  afiSdavit  in  support  of  the  present 
motion,  that  he  had  only  recentiy  dis- 
covered  for  the  first  time  that  the  patent 
of  1864  was  in  &ot  invalid,  and  submitted 
that  he  had  accordingly  an  equal  ri^t 
with  the  defendant  to  manumoture  the 
articles  intended  to  be  protected  thereby ; 
and  that  with  regard  to  the  articles  pro- 
tected by  the  patent  of  1868  the  defiand- 
ant  could  not,  in  the  &ce  of  the  agreement 
of  the  14th  of  October,  1878,  diroute  the 
plaintiff's  right  to  manufacture  them. 

The  plainfaff  now  moved  for  an  injnne- 
tion  in  the  terms  above  mentioned. 

Mr.  Cotton  and  Mr.  Bomer,  for  the 
plaintiff,  relied  on 

BoUins  V.  Hinks  (ubi  supra), 
where  it  was  held  that  a  ptUientee  is  not 
entitled  to  publish  statements  of  his 
intention  to  institute  legal  proceedings  in 
order  to  deter  persons  from  purchasing 
alleged  infringements  of  his  patent  unless 
he  has  a  bona  fide  intention  of  following 
up  bis  threats  by  taking  such  proceedings. 
Moreover,  the  patoit  of  1864  was  an 
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iavtiid  one,  and  tiie  defendant  liad  no 

exclnsive  rights  nnder  it,  and  it  was  clear 
from  the  agreement  of  the  14th  of 
October,  1873,  that  he  had  no  exclusive 
right  to  the  patent  of  1868. 

Mr.  Glasse  and  Mr.  Jason  Smith,  for  the 
defendant. — In 

Bollins  Y.  Hinks  (tibi  supra) 
the  plaintiff  and  defendant  were  strangers, 
bat  here  they  were  partners  for  seven 
years,  and  the  plaintiff,  as  well  as  the 
defendant,  daring  the  whole  of  that  period 
continned  to  assert  the  validity  of  the 
patent  of  1864.  The  plaintiff  cannot 
therefore  now  set  np  its  invalidity — 

Crotsleij  V.  Dixon,  10  H.  L.  Gas.  293  ; 
s.  c.  32  Law  J.  Bep.  (n.s.)  Chanc. 
617; 

Ghambers  v.  CHchley,  33  Beav.  374. 
Besides,  it  is  contrary  to  the  practice  of 
the  Court  to  grant  an  injunction  before 
the  patent  right  has  been  established. 

Mr.  Cotton,  in  reply,  was  stopped  by 
the  Coart. 

Malins,  Y.G. — If  the  plaintiff  and  the 
defendant  had  been  mere  strangers  to 
each  other  and  had  never  had  any  con. 
nexion  in  business,  then  the  case  woald 
be  covered  by  my  decision  in  the  case  of 
Bollins  V.  Hinks  (ubi  supra) — ^to  the 
principles  of  which  I  now  adhere — that 
where  a  man  is  a  jjatentee  and  he  accuses 
other  persons  of  infringing  his  patent,  he 
is  not  at  liberty  to  go  on  threatening 
proceedings,  unless  he  follows  up  those 
threats  by  proceedings  to  establish  the 
validity  of  his  patent.  I  there  stated,  as 
I  think,  on  broad  principles  of  justice — 
"  K  this  were  not  so,"  that  is,  if  the 
alleged  patentee  could  not  be  restrained 
from  continuing  to  use  those  threats,  "  a 
man  by  taking  out  a  patent  for  something 
old  might  issne  circulars  to  prevent 
another  man  from  selling  an  article  which 
was  sold  twenty  years  ago,  before  the 
patent  was  taken  out.  That,  in  my 
opinion,  would  not  be  proper."  Mr. 
Glasse  said  that  if  this  case  were  Bollins 
V.  Hinks  (ubi  supra)  he  could  not  dispute 
the  law  there  laid  down,  and  in  fact  could 
not  defend  the  proceedings  of  the  defend- 
ant. The  argument  has  turned  upon  the 
question  whether  this  case  is  or  is  not 
distiDguisfaable  from  BoUins  v.  Sinks  {ubi 

Sbtt  Sehies,  43. — Cbamc. 


supra).  Now  this  is  a  case  in  which  the 
plaintiff  and  defendant  have  not  been 
mere  strangers,  for  it  appears  that  they 
went  on  together  in  partnership  from 
1866  to  1873  in  working  the  patent  of 
1864,  and  during  that  time  it  is  distinctly 
proved  that  the  plaintiff,  in  concurrence 
with  the  defendant,  continued  to  assert 
the  vaUdity  of  the  patent.  Therefore  for 
seven  years  the  plaintiff  had  been  actually, 
and  the  defendant  also,  asserting  that  this 
was  a  valid  patent.  It  may  be  that  the 
plaintiff  believed  in  its  validity  at  that 
time,  although  subsequent  events  have 
led  him  to  entertain  a  different  opinion. 
However,  on  the  2nd  of  July,  1878, 
the  partnership  was  dissolved,  nothing 
then  being  said  as  to  the  patent 
rights  of  1864,  and  the  plaintiff  having 
reserved  to  himself  no  rights  in  that 
patent ;  it  being  assumed  on  both  sides, 
and  I  think  correctly,  that  the  patent 
rights,  whatever  they  might  be,  were  in 
the  defendant  Lund,  and  he  has  all  the 
rights,  and  only  the  rights,  of  a  patentee. 
Is  his  patent  valid  or  invaUdr  Upon 
that  I  give  no  opinion ;  that  is  not  the 
question  before  me.  There  seems  very 
strong  reason  from  what  has  been  stated 
to  doubt  the  validity  of  the  patent ;  but 
as  I  have  already  said,  I  shall  give  no 
opinion  upon  its  validity.  Under  all  the 
circumstances,  then,  the  patent,  such  as 
it  is,  having  reverted  to  the  defendant 
upon  the  dissolution  of  the  partnership, 
if  it  is  a  valid  patent,  of  course  he  is 
entitled  to  restrain  any  person  from 
manufacturing  any  article  covered  by  it. 
If,  on  the  ottter  hand,  it  is  an  inralid 
patent,  he  has  no  right  to  use  these 
threats  to  the  public,  wmch  are  calculated, 
not  only  as  to  the  plaintiff,  but  as  to 
anybody  else,  to  destroy  business.  We 
know  that  persons  get  greatly  alaimed 
at  threats  of  proceedings  for  inmngement 
of  a  patent,  and  many  persons  would 
immediately  cease  selling  the  alleged 
patent  article  rather  than  run  the  risk  of 
being  drawn  into  a  litigation,  which  is 
sometimes  of  a  very  formidable  cha* 
racter.  If  a  man  who  has  got  a  patent 
asserts  the  validity  of  the  patent  and 
warns  the  public  generally  aeainst  the 
use  of  the  alleged  patent  artide,  that  is 
a  practice  fraught  with  the  utmost  danger 
i  V 
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to  the  public,  becatise  a  man  migbt  take 
out  a  patent  for  a  thing  notoriously  of 
great  antiquity  and  get  it  covered  by  a 
patent ;  and  by  issuing  circulars  to  the 
trade  he  might  monopolise  a  very  large 
trade,  and  destroy  the  trade  of  others  iu 
an  article  that  had  been  manufactured 
long  before  the  patent  was  taken  out. 
Therefore  I  think  it  is  of  the  utmost 
importance  that  threatening  letters  of 
this  sort  should  only  be  issued  within 
justifiable  limits.  Now  the  question 
really  is,  has  this  plaintiff  so  conducted 
himself,  as  between  himself  and  the 
defendant,  as  conclusively  to  admit  the 
validity  of  the  patent  ?  Whether  he 
has  admitted  it  since  the  expiration 
of  the  partnership  is  a  question  which 
I  cannot  decide  now.  lif  the  defend- 
ant Lund  thinks  that  the  plaintiff 
has  conclusively  bound  himself  to  admit 
the  vaUdity  x>f  the  patent,  his  proper 
course  is  now  to  take  some  proceedings 
against  Mr.  Axmann,  the  plaintiff,  to 
restrain  him  from  disputing  the  validity 
of  the  patent ;  or,  if  he  brings  an  action 
against  him  to  put  in  an  admission  to  say, 
"  Whatever  other  persons  may  say,  you 
are  precluded  from  and  cannot  dispute 
the  validity  of  the  patent."  That  would 
be  a  very  distinct  proceeding.  But 
because  the  defendant  says  it  is  a  valid 
patent,  although  it  may  be  invaUd,  for  him 
to  issue  these  threatening  letters  which 
might  actually  destroy  the  trade  of  the 
plaintiff,  is  a  thing  not  to  be  justified.  The 
terms  of  the  notice  threatening  proceedings 
are,  in  my  opinion,  wholly  unjustifiable. 
[His  Honour  then  read  and  commented  on 
one  of  the  circulars  which  had  been  put 
in  evidence,  and  continued.]  Now,  has 
the  plaintiff  conclusively  bound  himself 
to  admit  the  validity  of  the  patent  ? 
There  is  no  doubt  whatever  that  a  man 
who  takes  out  a  license  to  use  a  patent 
cannot  dispute  its  validity  as  between 
himself  and  the  patentee  during  the 
currency  of  the  license,  just  in  the  same 
way  as  a  tenant  is  estopped  from  disputing 
the  title  of  his  landlord  during  the  cur- 
rency of  his  tenancy.  It  is  clear  that  at 
the  expiration  of  the  license  he  ia  at 
liberty  to  dispute  it  just  as  if  he  had 
never  had  a  license  at  all,  just  as  a  land- 
lord's title  may  bo  disputed  by  a  tenant 


after  the  tenancy  has  ei^ired.  What 
does  the  plaintiff  do  ?  Undoubtedly, 
during  the  currency  of  the  partnership, 
he  had  precluded  himself  by  contract; 
the  patent  rights  were  for  the  benefit 
of  the  plaintiff  and  defendant;  the 
plaintiff  was  in  fact  a  licensee  of  the 
patent  during  the  partnership,  and  there- 
fore, according  to  Grosslcy  v.  Dixon  (ubi 
supra),  he  is  precluded  from  disputing 
the  vt^idity  of  the  patent  during  that 
time.  But  is  he  precluded  from  disputing 
it  after  the  expiration  of  the  partnership? 
He  may  have  discovered  new  facts  that 
were  unknown  to  him  during  the  con- 
tinuance of  the  partnership  which  may 
have  been  carefully  concealed  from  him 
by  the  defendant.  I  do  not  su^^t  that 
it  was  so  in  this  case ;  but  looking  at  how 
things  are  in  general,  the  patentee  may 
have  concealed  things  &om  him  which  he 
well  knew  invalidated  the  patent,  and 
that  the  plaintiff  after  the  dissolution  of 
the  partnership  discovered  the  truth.  It 
is  said  that  because  the  plaintiff  admitted 
the  validity  of  the  patent  during  the 
continuance  of  the  partnership  and  as- 
serted it — and  he  may  have  done  so,  as 
far  as  I  know,  in  good  faith — after  the 
termination  of  the  partnership  be  is  no 
longer  at  liberty  to  dispute  its  validity. 
Mr.  Glasse  relied  upon  the  well-known 
rule  of  the  Court,  never  to  grant  an  in- 
junction till  the  patent  has  been  established 
at  law,  unless  it  is  of  old  date  ;  where  it 
is  of  old  date,  and  there  is  long  ac- 
quiescence on  the  part  of  the  public  in 
the  use  of  it,  the  Court  will  sometimes 
grant  an  injunction  pending  the  trial, 
but  even  there  the  validity  of  the 
patent  has  to  be  tested  by  an  action 
at  law.  Then  what  is  the  result  of 
all  this  ?  My  opinion  is  that  the  plain- 
tiff did,  during  the  partnership,  preclude 
himself  from  any  right  to  dispute  the 
validity  of  the  patent.  After  the  ex- 
piration of  the  partnership  he  became 
at  Uberty,  just  as  much  as  any  of 
the  rest  of  her  Majesty's  subjects,  to  dis- 
pute the  validity  of  the  patent;  but 
having  consented  to  the  exclusive  use  of 
it  by  the  defendant,  if  it  was  the  defend- 
ant's right,  the  plaintiff,  like  the  rest  of 
her  Mwesty's  subjects,  is  subject  to  any 
proceedings  being  taken  against  him  by 
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ihe  defendant  to  establish  the  validity  of 
the  patent ;  and  if  the  defendant  estab- 
lishes the  validity  of  the  patent,  the 
plaintiff  will  be  answerable  in  damages 
for  the  infringement  of  it.  I  have  asked 
the  question  whether  the  defendant  will 
undertake  to  take  proceedings  at  law  to 
establish  the  validity  of  the  patent,  but 
lie  declines  to  do  so.  As  he  will  not 
follow  ap  the  rights  he  asserts  by  pro- 
ceeding to  establish  the  yaUdity  of  the 
patent,  I  retain  the  opinion  I  expressed 
m  the  case  of  Rollins  v.  Einks  (ubi  svpra), 
and  shall  follow  that  decision  ;  and  I 
therefore  grant  an  injunction  against  the 
defendant  in  the  tenns  of  the  notice  of 
motion.  The  order  will  be,  "  the  defendant 
declining  to  ondertake  to  take  any  pro- 
ceedings against  the  plaintaff  to  es&blish 
the  vididity  of  hia  patent,  injunction  in 
the  terms  of  the  notice  of  motion." 


Solidton — ^Mesgis.  Lattey  &  Hart,  for  plaintiff; 
Hr.  S.  J.  BobinBon,  for  defendant. 


M.B.1  . 
i.  >  ( 
17.     J 


ORAVELT  V.  BASNABD. 


Jessei.,  M.B. 
1874, 
July 

Bond — Bestraint  of  Trade — Sujfficiency 
of  Coimderation. 

In  the  year  18(>4  JZ.  O.,  a  svrgeon, 
apothecary  and  mam^midmfe,  engaged  T.  B., 
a  medical  student,  as  his  assistant,  at  a 
salary. 

In  1870,  T.  B.,  at  B.  O.'s  request,  executed 
a  bond  by  which  he  botmd  himself  to  pay 
R.  O.  ihe  penal  sum  of  l.OOOZ.  The  bond 
then  redted  that  B.  0.  some  time  since 
took  T.  B,  iiUo  his  employ  and  confidence 
as  an  assistant  in  his  profession  or  business, 
which  employment  was  to  continue  so  long 
as  the  parties  to  the  bond  should  agree,  and 
that  for  ihe  (foresaid  consideration  T.  B. 
had  agreed  to  enter  into  the  same  bond. 
The  condition  of  the  bond  was  that  it  should 
be  void  in  ease  T.  B.  did  not  carry  on  ihe 
butineta  of  a  surgeon,  apothecary  or  man- 
midwife  within  the  parish  of  N-  or  vnthin 


ten  miles  thereof  (excepting  at  L.)  during  so 
long  as  B.  O.  or  his  successors  in  ihe  bust' 
ness  should  carry  on  the  same.  Later  in 
1870  B.  G.  discharged  T.  B.  from  his 
employment,  and  in  1874,  T.  B.  having 
qualified  himself  to  practise  as  a  surgeon, 
apothecary  and  man-midwife,  commenced- 
business  about  four  miles  from  N. 

On  motion  for  an  injunction  by  B.  0.  ;— 
Held,  that  there  was  sufficient  consideration 
to  support  the  bond,  and  injunction  granied. 

In  March,  1864,  Richard  Gravely,  the 
plaintiff  in  this  suit,  who  was  then  prac- 
tising as  a  surgeon,  apothecary  and  man- 
midwife  at  Newick,  in  Sussex,  engaged 
Thomas  Barnard,  the  defendant,  as  his 
assistant,  at  an  annual  salary  of  80Z., 
which  was  subsequently  increased  to  90!. 
In  1870,  the  defendant  being  about  to 
go  up  for  examination  in  order  to  practise 
tiie  business  of  a  surgeon,  apothecary  and 
man-midwife,  was  requested  by  the  plain, 
tiff  to  execute,  and  did  execute,  to  the 
plaintiff  a  bond  in  the  following  words 
and  figures — 

"  Know  all  men  by  these  presents  that 
I,  Thomas  Barnard,  of  Newick,  in  the 
county  of  Sussex,  surgeon's  assistant, 
am  held  and  firmly  bound  to  Bichard 
Gravely,  of  Newick,  aforesaid,  surgeon, 
apothecary  and  man-midwife,  in  the  penal 
STun  of  one  thousand  pounds  sterling  to 
be  paid  to  the  said  Bichard  Gravely,  or 
to  his  certain  attorney,  executors,  ad- 
ministrators or  assigns,  for  which  pay- 
ment to  be  well  and  truly  made,  I  bind 
myself,  my  heirs,  executors  and  adminis- 
trators, and  every  of  them,  firmly  by 
these  presents,  sealed  with  my  seal,  dated 
the  twelfth  day  of  March,  one  thousand 
eight  hundred  and  seventy. 

"Whereas  the  said  Bichard  Gravely 
some  time  since  took  the  above-bounden 
Thomas  Barnard  into  his  employ  and 
confidence  as  an  assistant  in  his  profession 
or  business  of  surgeon,  apothecary  and 
man-midwife,  which  he  now  carries  on, 
and  has  for  some  time  past  carried  on,  at 
Newick  aforesaid,  which  employment 
was  to  continue  so  long  as  the  said  parties 
should  agree.  And  whereas  the  said 
Thomas  Barnard,  at  the  time  of  saoh 
engagement,  did  not,  nor  does  he  at  pre- 
sent, hold  the  requisite  cpalifications  to 
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enable  him  to  practise  the  professions  afore- 
said, or  any  of  them,  but  being  now  about 
to  apply  for  a  certificate  from  the  Society 
of  Apothecaries  of  London,  on  obtaining 
which  he  will  possess  the  requisite  quali- 
fications to  practise  his  profession,  the 
said  Richard  Gravely  hath  requested  him, 
the  said  Thomas  Barnard,  to  enter  into  the 
above  written  bond  or  obligation  with  the 
condition  for  making  void  the  same,  which 
is  hereunder  written.     And  for  the  con- 
sideration    aforesaid,    the  said    Thomas 
Barnard  hath  agreeid  to  enter  into  such 
bond  or  obligation,  with  such  condition 
for  making  void  the  same  as  is  hereinafter 
contained.     Now,  therefore,  the  condition 
of  the  above  written  bond  or  obUgation 
is  such  that  if  the  above  bounden  Thomas 
Barnard  shall  not,  nor  will  at  any  time  or 
times  hereafter  set  up,  practise,   carry 
on   or  exercise,    directly  or    indirectly, 
either  for  himself  alone  or  in  partnership 
or  in  collusion  with  any  other  person  or 
persons    whomsoever    except    the   said 
Richard  Gravely,  or  in  any  manner  what- 
soever,  the  said   several  professions  or 
businesses   of  a  surgeon,   apothecary  or 
man-midwife,  or  any  or  either  of  them,  or 
any  similar  or  like  profession  or  business 
within  the  said  parish  of  Newick  or  within 
the   distance  of  ten  miles  thereof  (the 
town  of  Lewes  in  the  said  county  ex- 
cepted), during  so  long  a  time  as  the  said 
Richard  Gravely  or  any  person  or  persons 
to  whom  he  shall  sell  or  dispose  of  his  said 
business  of  a  surgeon,  apothecary  or  man- 
midwife,  or  to  whom  he  may  assign  or 
make  over  the  same,  shall  carry  on,  prac- 
tise or  exercise  the  same  professions  or 
businesses,  or  any  or  either  of  them,  then 
the  above  written  bond  or  obligation  shall 
be  void,  otherwise  the  same  shall  remain 
in  full  force  and  virtue." 

It  was  stated  in  the  seventh  paragraph 
of  the  plaintiff's  bill,  and  sworn  in  his 
affidavit,  though  denied  on  oath  by  the 
defendant,  that  the  plaintiff  assisted  the 
defendant  to  prepare  for  his  examina- 
tions, and  that  he  lent  him  books  and 
advanced  him  money  to  pay  his  examina- 
tion fees. 

The  defendant  fiuled  to  pass  his  exami- 
nations at  that  time,  and  the  plaintiff  soon 
afterwards  gave  him  notice  to  leave  his 
employ,  and  he  left  in  June,  1870. 


In  1874  the  defendant  passed  his  ex- 
aminations, and  commenced  practising  as 
a  surgeon-apothecary  and  man-m.idwife 
about  four  miles  from  Newick. 

The  plaintiff  thereupon  filed  a  Hll 
against  the  defendant  for  an  injunction 
and  an  account  of  profits  made  by  him  in 
his  business.  The  bill  contained  an  offer 
to  waive  the  pecuniary  penalty  under  the 
bond.  The  plaintiff  now  moved  to  have 
the  defendant  restrained  from  practising. 
Mr.  Waller  and  Mr.  Horton  Smith,  for 
the  plaintiff,  referred  to — 

Clarhson  v.  Edge,  33  Beav.  227  ;  s.  c. 
33  Law  J.  Rep.  (n.s.)  Chanc.  443; 
Fox  V.  Scard,  33  Beav.  327  ; 
French  v.  Maoale,  2  Dr.  &  War.  269 ; 
s.  c.  1  Con.  &  L.  459 ;  s.  c.  1  Ir. 
Eq.  Rep.  573 ; 
Cole  V.  Sims,  5  De  Gtex,  M.  d;  G.  1 ; 
s.  c.  23  Law  J.  Rep.  (m.s.)  Chanc. 
258,  affirming  Kay  56 ;  s.  c.  23  Law 
J.  Rep.  (n.s.)  Chanc.  37  ; 
Sainter  v.  Fergtuton,  7  Com.  B.  Rep. 
716;  s.  c.  18  Law  J.  Rep.  (n.s.) 
C.P.  217  (1849)  ; 
Howard  v.   Woodward,  34  Law  J. 
Rep.  (n.s.)  Chanc.  47  (1865). 
Mr.  Southgate  and  Mr.  Locock  Webb 
for  the   defendant. — The  agreement    by 
the  plaintiff  to  employ  the  defendant  as 
his  assistant     is  worthless,   because   it 
might  have  been  terminated  by  the  plain- 
tiff  the    moment    after    the  bond    was 
executed.     There  is,  therefore,  no  consi- 
deration for  this  bond,  and  it  is  void  as  in 
restraint  of  trade — 

Mitehel  v.  Beynolds,  1  P.  Wms.  181 ; 
1  Smith's  L.C.  (6th  ed.)  356 ; 
and  the  past  employment  is  no  considera- 
tion.   This  is  incidentally  decided  in — 
Young  v.  Timmins,  1  Or.  &  3.  331 ; 
s.  c.  1  Tyrw.  226;  s.  c.   9  Law  J. 
Rep.  (o.s.)  Exch.  68  (1831). 
[The  Master  of  the  Rolls  said 
Yov/ng  v.  IS/mmir^s  (itW  tupra) 
was  over-ruled  in 

Hitchcock  V.  Ooker,  6  Ad.  &  E.  438 ; 
s.  c.  1  N.  &P.  796;  s.  c.6Law  J. 
Rep.  (n.s.)  Exch.  266, 
he  also  cited — 

Davis  V.  Mason,  5  Term  Rep.  118J 
Ohesman  v.  Nainby,  1  Br.   Pari.  tia. 

Toml.  ed.,  234;  s.  c.  2  Str.  739; 
Homer  v.  Ashford,  3  Bing.  322. 
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The  Mastbb  o?  the  Bolls  said.— The 
sole  question  to  be  decided  is  whether 
there  was  sofficient  consideration  for  the 
bond.  It  was  finally  decided  in  Hitch- 
eoek  y.  Goker  (uhi  supra)  that  it  is 
enoagh  if  there  be  actual  consideration, 

Erovided  that  it  be  legal  and  of  some  value, 
f  the  bond  shews  ralaable  considera- 
tion, however  small,  it  is  enongh  for 
an  injunction.  The  Court  does  not  take 
on  itself  to  say  what  is  sofficient  value, 
the  parties  must  settle  that.  Now,  as  to 
what  is  valuable  consideration  Davis  v. 
Mason  (uln  stupra)  decided  that  taking  an 
assistant  into  a  medical  man's  employ  by 
itself,  as  long  as  he  should  please,  was 
enough.  The  Court  did  not  decide  why  it 
was  sufficient,  but  left  it  to  the  parties  to 
settle  that.  Is  tfaereany  difference  between 
taking,  for  so  long  a  time  as  he  should 
please,  and  continuing  for  so  long  a  time 
as  the  parties  should  please  P  I  can  see 
none.  If  the  statements  are  true  which 
are  contained  in  paragraph  seven  of  the 
bill,  and  if,  as  a  condition  of  employment, 
the  plaintiff  said  you  must  give  a  bond, 
(hen  tiiere  is  enongh  consideration.  All 
that  remains  is,  to  ascertain  if  the 
agreement  alleged  appears  on  the  face 
of  the  bond.  Counsel  suggested  that 
no  meaning  could  be  g^ven  to  the  words 
of  the  recitals.  [The  Master  of  the  Bolls 
here  read  them  through.]  Now  what 
docs  it  all  mean  P  The  defendant  says 
— Nothing  at  all.  But  is  it  not  really 
this  ?  The  plaintiff  says — ^Yon,  the  de> 
fendant,  are  going  to  learn  a  profession 
which  may  cut  away  my  trade,  but  if  yoa 
will  give  the  bond  you  may  go  on  as  long 
as  I  please.  Can  this  be  inferred  from 
the  bond  P  In  Mitchel  v.  Reynolds  (ubi 
gtwra)  no  consideration  was  stated,  it  was 
inferred.  So  in  Davis  v.  Mason  (ubisupra). 
Looking  at  these  two  cases  I  do  the  same 
as  was  done  in  them,  and  infer  the  consi- 
deration. The  Coort  is  bound  to  inter- 
fere, and  I  grant  an  injunction. 


Solicitors — ^Ur.  H.  M.  Phillips,  agent  for  Ur.  Henty 
John  Jones,  Lewes,  for  the  pUintiff;  Mr.  James 
Hot*,  for  the  defendant. 


Jessel,  M.B.1  , 

1874        i  rbutebs  telegram  co.  v, 

July  23.     J  ''^^^- 

Oonfidential  GommunieaHon  —  Agent  — 
Correspondent — Telegram — Cypher. 

The  plaintiffs,  a  telegram  company  in 
London,  made  an  arrangement  with  the  de- 
fendants, being  two  indimdmals  in  Australia, 
for  the  transmission  of  messages,  in  whMh 
certain  words  were  used  as  short  expres- 
sions of  the  names  and  addresses  of  the 
principal  customers;  and  the  defendants 
were  described  as  the  plaintiffs'  agents.  In 
a  little  time  the  parties  quarrelled,  and  one 
of  the  defendants  came  to  England  to  carry 
on  an  independent  telegram  business  with 
his  parttier  in  Australia,  aTid  sent  circulars 
to  the  plaintiffs'  customers,  mentioning  that 
he  had  their  cyphers.  On  motion  to  re- 
strain him  from  using  the  cyphers, — Held, 
that  there  was  nothing  confidential  in  the 
cyphers,  and  that  he  was  entitled  to  use  them. 

This  bill  was  filed  by  Beuter's  Tele- 
gram  Company  against  two  defendants, 
named  Byron  and  Pince,  who  were  both 
formerly  in  Australia,  but  of  whom  the 
first-named  was  now  in  England. 

The  plaintiffs,  or  their  predecessors  in 
title,  had  for  some  time  acted  as  trans- 
mitters of  telegrams,  and  made  a  profit 
in  two  ways.  Firstly,  many  teleg^ph 
companies  had  a  minimum  charge  for 
twenty  words,  but  the  plaintiff  accepted 
shorter  telegrams,  and  crammed  several 
of  them  into  one  message  of  twenty 
words.  Secondly,  the  telegraph  compa- 
nies charged  for  the  name  and  address  of 
the  sender  and  the  name  and  address  of 
the  recipient ;  but  the  plaintiffs  had 
agents  in  the  distant  countries,  with 
whom  they  arranged  that  some  one  word 
should  indicate  the  name  and  address  of 
each  person  who  fi^qnently  sent  or  re- 
ceived telegrams,  and  the  agent  then  for- 
warded the  telegram  to  the  person  so 
indicated. 

For  some  time  the  defendants  or  their 
predecessor  in  the  business,  Mr.  Bichard 
GreviUe,  had  acted  as  the  plaintiffs'  ^ents 
or  correspondents  in  Australia,  and  they 
always  described  themselves  as  "  Beuter's, 
agents."  The  business  had  commenced 
before  the  cable  was  laid  to  Australia,  the 
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telegrams  being  then  sent  by  telegraph  as 
far  as  the  telegraphs  extended,  and  then 
forwarded  by  post. 

At  first  Greville  received  from  the  plain- 
tiffs a  commission  of  six  shillings  on  each 
message  received  or  sent,  and  accoonted 
to  the  plaintiffs  for  all  sums  received  by 
him  from  persons  in  Australia  sending 
messages  to  England.  This  arrangement 
continued  till  the  telegraph  was  opened 
to  Gfalle,  after  which  he  charged  a  guinea 
on  every  message  forwarded  by  him  from 
Australia.  When  the  cable  was  laid  to 
Australia,  another  alteration  was  made, 
and  it  was  arranged  that  he  should  charge 
only  ten  shillings  per  message,  and  that 
the  plaintiffs  uioold  allow  him  20  per 
cent,  on  the  nett  profits  derived  by  them 
from  the  messages  sent  from  Australia. 
Glreville  then  transferred  his  business  to 
the  defendants,  who  demanded  better 
terms  of  the  plaintiffs,  and  failing  to  get 
them,  one  of  the  defendants  came  to  Eng- 
land, and  opened  business  as  an  agent 
for  sending  telegrams  to  Australia  in 
partnership  with  the  other  defendant  in 
Australia.  He  then  sent  circulars  to  all 
the  plaintiff's  customers  whose  names 
and  cyphers  he  knew,  stating  that  he 
had  their  cyphers,  and  solicited  their  busi- 
ness. It  appeared  that  the  total  number 
of  cyphers  used  in  the  trade  was  about 
1,700,  of  which  more  than  1,100  had  been 
invented  by  the  plaintiffs,  and  denoted 
persons  or  firms  in  Eogland.  Bather 
more  than  400  denoted  persons  or  firms 
in  Australia,  and  had  been  invented  either 
by  Richard  GfreviUe,  or  the  defendants, 
or  the  parties  themselves.  The  plaintiffs 
thereupon  filed  this  bill,  and  moved  to 
restrain  Byron  from  using  any  cypher 
which  had  been  oonmiunicated  to  him, 
or  his  partner,  Greville,  in  confidence 
by  the  plainti^.  The  bill  also  prayed 
that  Byron  might  be  ordered  to  deliver 
up  all  documents  relating  to  the  telegram 
business,  and  might  be  restrained  from 
keeping  copies  of  them. 

Mr.  Sowthgate  and  Mr.  Macnaghten,  for 
the  plaintiffs. — The  defendants  were  our 
agents,  and  we  communicated  the  cyphers 
to  them  in  confidence.  We  are  therefore 
entitled  to  restrain  them  from  making 
use  of  that  knowledge  to  our  prejudice. 

Mr.  Ohitty  and  Mr.  FreeUng,  for  the 


defendants. — ^We  were  the  plaintiffs'  cor- 
respondents rather  than  t^nts,  our  rela- 
tions being  mutual.  There  is  nothing 
secret  about  the  cyphers;  they  were 
merely  matters  of  knowledge  common  to 
both  of  us  in  the  trade.  There  was  no 
confidence  in  the  communication  of  them ; 
they  were  not  communicated  in  confi- 
dence that  we  wonld  not  disclose  them. 
No  one  would  be  either  harmed  or  bene- 
fited if  they  were  all  published  in  the 
Times — 

Morison  v.  Moat,  9  Hare  241 ;  s.  c. 

20  Law  J.  Rep.  (n.s.)  Chano.  513 ; 

8.  c.  on  App.  21  Law  J.  Rep.  (n.s.) 

Chanc.  248  • 

Tovail  V.  Wineyard,  IJ.  A  W.  894; 

Abemethy  v.  MiUchinton,  3  Law  J. 

Rep.  (o.s.)  Chanc.  209 ; 
James  v.  James,  41  Law  J.  Rep.  (h.s.) 
Chanc  853 ;  s.  c.  Law  Rep.  13  £q. 
421. 
Mr.  SovihgaU,  in  reply. 

Tbe  Master  of  the  Rolls. — This  is  an 
application  for  an  injunction  on  interk)- 
cutory  motion,  vrith  a  view  to  prevent 
the  defendant  from  carrying  on  his  busi- 
ness. In  order  to  enable  the  plaintiffs  to 
succeed  on  such  a  motion  they  must  shew 
a  clear  title  in  equity  to  restrain  the  act 
complained  of,and  that  they  will  be  injured 
by  the  refusal  of  the  injunction.  It  is  not 
the  proper  province  of  the  Court  to  give  a 
final  judgment  on  a  motion,  but  before 
granting  an  injunction  the  Court  must 
be  satisfied  there  is  a  dear  case,  and  I 
am  not  so  satisfied. 

The  bill  is  a  singular  one.  The  ground 
on  which  the  equity  is  based  in  &e  bill 
is  quite  different  from  what  has  been  ar- 
gued. The  plaintiffs  are  a  telegram  com- 
pany, and  the  defendants  also  cany  on 
busmess  as  a  telegraph  firm.  The  detend- 
ants  have  acted  as  a  sort  of  commission 
agents  for  the  plaintiffs.  They  have  for- 
warded telegrams  in  Australia  which 
they  received  from  the  plaintiff^  and  from 
Australia  to  the  plaintiffs  in  England; 
they  received  twenty  per  cent,  on  the  profits 
of  the  business,  and  they  seem  always  to 
have  been  an  independent  firm,  keeping 
their  own  books.  Many  of  the  employers 
of  the  plaintiffs'  companv  packed  their 
telegrams,  that  is  to  say,  they  sent  as  few 
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words  as  possible,  so  as  to  redace  the 
charge,  and  had  a  cypher  for  their  names 
and  addresses,  a  fancy  word  being  gene- 
rally used,  and  its  object  being  merely  to 
diBungoish  the  name  of  the  person,  and 
not  for  any  purpose  of  secrecy.  It  would 
not  have  mattered  if  the  cyphers  had  been 
published  in  the  Times ;  their  object  was 
merely  to  reduce  the  charge.  Then  the  way 
the  defendants  acquired  knowledge  of  the 
words  was  this :  In  the  ordinary  course  of 
business,  when  the  word  was  sent  to  the 
plaintifiEs'  firm  first,  the  plainti£fs  were 
bonnd  to  commnnicate  to  the  defendants ; 
and  when  the  communication  first  came 
from  Australia,  the  word  was  commu- 
nicated  from  the  defendants  to  the  plain- 
tiffs, in  order  that  they  might  deliver  the 
telegrams.  There  was  no  confidence  in 
the  matter ;  each  party,  no  doubt,  wrote 
letters  to  the  other,  containing  in  parallel 
columns  the  names  and  addresses  of  the 
customers,  and  the  words  used  to  denote 
them.  The  only  object  was  the  saving 
expense  in  transmitting  messages.  I  am 
of  opinion  that  this  was  not  a  confiden- 
tial communication,  because  no  harm 
would  be  done  by  disclosing  it.  Then 
the  parties  quarrel,  and  the  Australian 
company  start  business  on  their  own  ac- 
count in  England.  They  ask  the  cus- 
tomers of  the  English  firm  to  do  business 
with  the  Anstralmn  house.  There  is  no- 
thing to  prevent  them  from  doing  so ; 
they  have  not  been  under  any  contract  in 
the  matter.  But  they  go  on  to  write  to  each 
of  the  customers,  and  say,  "  Your  cypher 
has  been  duly  registered  in  this  ofiSoe." 
That  is  said  to  be  a  breach  of  confidence. 
But  each  customer  knew  his  own  cypher, 
and  this  was  not  a  divulging  or  publica- 
tion of  it,  if  such  an  act  could  be  re- 
strained, which  I  think  it  could  not.  Then 
it  is  said  that  the  defendants  having  ac- 
quired this  knowledge  in  the  course  of 
business  with  the  plaintiffs,  have  no  right 
to  tell  the  persons  who  know  it  already, 
and  say,  "  Therefore  you  can  send  your 
mefnages  through  us  without  the  trouble 
of  telling  ns  your  cypher  i^in,"  because 
the  trouble  of  telling  the  defendants  the 
cyphers  would  be  so  great,  that  these  cus- 
tomers would  certainly  continue  to  deal 
with  the  plaintiffs,  in  order  to  save  it. 
I   think  myself  that  if  the  defendants 


had  asked  for  new  cyphers,  it  woald  not 
have  made  any  difference.  They  would 
merely  have  had  to  say,  "  The  first  time 
yon  Bend  your  messages  by  ns,  tell  ns 
what  your  cypher  will  be." 

But  what  the  plaintiffs  seek  by  their 
bill  is  much  more  than  this.  In  para- 
graph 23  it  is  said  that  the  cyphers  be- 
long to  the  plaintiff  company,  and  were 
invented  by  them  ;  the  customers  do  not 
claim  any  right.  Now  that  is  not  the 
fact.  It  is  the  customers'  cypher,  and 
they  have  the  right  to  use  it  for  sending 
telegrams  by  any  other  company.  The 
notion  of  property  is  entirely  imaginary. 
The  bill  asks  that  the  defendants  may  be 
ordered  to  deliver  up  to  the  plaintifis  all 
lists  of  the  customers  and  other  books,  and 
that  they  may  be  restrained  from  making 
any  copies  of  them,  and  from  register- 
ing any  cyphers  the  knowledge  of  which 
was  communicated  in  confidence,  apd  for 
damages.  The  whole  case  proceeds  on 
the  notion  of  property.  It  was  argued 
on  the  ground  that  commission  agents  of 
this  kind  making  entries  in  their  own 
books  were  guilty  of  a  breach  of  confi- 
dence in  telling  the  customers  the  names 
used,  and  a  number  of  cases  were  cited  in 
which  a  defendant  was  restrained  from 
divulgfing  a  secret. 

Morison  v.  Moat  (vhi  tupra)  sums  up 
the  law  on  the  subject.  The  Court  will 
always  restrain  a  man  from  publishing 
or  divulging  that  which  has  been  com- 
municated to  him  in  confidence.  But 
this  is  a  totally  different  case.  The  plain- 
tiffs here  do  not  seek  to  restrain  the  de- 
fendant from  publishing  anything,  but 
from  making  use  of  knowledge  acquired 
while  the  relation  of  principal  and  agent 
subsisted,  after  that  relation  has  termi- 
nated. Now  I  am  not  aware  of  any  au- 
thority in  which  this  has  been  done  in 
the  absence  of  a  contract  expressed  or 
implied.  And  that  being  so,  the  juris- 
diction of  the  Court  cannot  be  stretched 
on  an  interlocntoiy  application.  I  do  not 
mean  to  say  it  cannot  be  done  at  all,  but 
at  present  the  only  order  I  make  is  to 
make  the  costs  costs  in  the  cause. 

Soliotors — Messrs.  Upton,  Johnson,  Upton  & 
Budd,  for  plaintifEs ;  Mr.  A.  It.  Oldimw,  for  de- 
fendants. 
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1874.      v  watson  v.  eow. 

July 

SolioUorSeveral  Ve/endmU—BiU  of 
OosU. — Severarux. 

Though  a  solieitor  who  aecidentaJly  (or 
v^on  teparate  retainers)  represents  two  or 
more  parties  ought  to  distinguish  the  cliarges 
incurred  for  each  separate  party,  yet  where 
tJiere  is  a  joint  retainer  {as  by  trustees  not 
severing  im  their  defence)  he  can  enforce  the 
whole  biU  of  costs  incurred  against  either  of 
the  parties. 

Re  Colqnhonn  (5  De  Gex,  M.  &  G.  35 ; 
8.  o.  1  Sm.  &  Giff.  App.  i. ;  s.  c.  22  Law 
J.  Rep.  (N.s.)  Chanc.  484 ;  23  ibid.  515) ; 
and  Harmer  v.  Harria  (1  Rusa.  155) 
considered. 

Two  trustees  gave  a  joint  retainer  tn  a 
suit  to  administer  the  trust  estate.  One  he- 
came  insolvetd  and  was  indebted  to  the 
estate: — Held,  that  the  surviving  trustee 
should  have  the  whole  costs  of  himself  and 
his  co-trustee  aUoiced  out  of  the  estate  with- 
out any  set-off  in  respect  of  the  estate. 

This  was  a  sait  to  administer  the  trusts 
of  a  will. 

The  defendants  Row  and  Woodman, 
trustees  of  the  will,  gave  a  written  re- 
tainer to  Messrs.  Leadbitter  and  Flnr. 
The  retainer  was  not  "joint and  several," 
but  was  simply  in  the  following  terms — 
"  We  require  and  authorise  you  to  act 
for  us  in  the  above  suit." 

Woodman  became  insolvent  and  owed 
a  debt  to  the  estate. 

The  plaintiff  contended  that  the  taxing 
master  ought,  as  against  the  estate,  to 
separate  the  costs  of  the  plaintiffs  Row 
and  Woodman,  and  set  off  the  amount 
due  from  the  estate  to  Row  against  the 
debt  due  from  him  to  the  estate. 

The  consequence  of  such  a  taxation 
■would  be  that  the  solicitors  would  have 
to  lose  half  their  costs,  or  get  from  Row 
the  portion  which  Woodman  could  not 
pay ;  while  Row  would  only  get  from 
the  estate  half  the  amount  of  the  costs 
incurred,  the  remainder  being  set  off 
against  Woodman's  debt. 

Mr.  E.  K.  Karsldke  and  Mr.  Kehewich, 
for  the  plaintiff,  claimed  to  set  off  the 
costs  that  would  be   due   to   Woodman 


from  the  estate   i^ainst  his  debt,  and 
relied  on— 

Harmer -y.  Harris  (ubi  supra) ; 
Be  Colqxihoun  (ubi  supra). 
Mr.  Methold,  for  an  in&nt  in  tihe  same 
interest. 

Mr.  Eddis  and  Mr.  C.  T.  Simpson,  for 
ihe  defendant  Row,  cited — 

Frazer  v.  Thompson,  1  Giff.  337 ;  s.  c. 

4  De  Gex  &  J.  659  ;  s.  c.  29  Law 

J.  Rep.  (n.s.)  Chanc.  402, 

where  Stuart,  V.G.,  said,  the  case  of  fi« 

Golquhoun  (ubi  supra),  was  decided  on  the 

question  of  retainer — 

Anderson  v.  Boynton,  13  Q.B.  Hep. 

308 ;  8.  0.  19  Law  J.  Rep.  (h.8.) 

Q.B.42; 

BaOey  v.  BireTuM,  2  Hem.  k  M.  371, 

where  a  solicitor  was  allowed   his  Hen 

for  costs   upon  property  the  subject  of 

an  administration  suit,  though  his  client 

turned  out  to  be  a  debtor  to  the  estate. 

Hall,  Y.C,  said  that  he  did  not  mean 
to  give  a  decision  in  variance  with  Be 
Golquhoun  (ubi  supra)  and  Harmer  y. 
Harris  (ubi  siypra).  Those  cases  did  not 
cover  the  present  one,  where  there  was  a 
joint  retainer  and  a  joint  liability  of 
i>oth  executors  to  the  whole  demand.  In 
Be  Golquhoun  (ubi  supra),  as  appeared  in 
both  reports,  it  was  left  uncertain  whether 
there  was  or  was  not  a  joint  retainer; 
but  he  should  rather  infer  from  what 
was  stated  in  the  reports  that  ihero  was 
a  separate  retainer.  It  seemed  to  be  a 
case  of  the  same  solicitor  accidentally  re- 
presenting four  parties.  The  Vice- Chan- 
cellor on  the  first  hearing  of  that  case 
said — "There  is  no  evidence  to  shew 
whether  Mr.  Colqnhonn  received  a  joint 
or  separate  retainer  from  the  defendants." 
On  appeal  there  was  nothing  in  the  re- 
port in  opposition  to  this  view,  and  in  the 
certificate  of  Master  FoUett,  which  was 
very  full  and  detailed,  the  retainer  was 
treated  as  a  separate  one.  The  judgments, 
both  of  the  Vice-Chancellor  and  on 
appeal,  were  quite  consistent  and  amounted 
to  this,  that  where  there  was  a  separate 
retainer  the  solicitor,  in  making  out  his 
biU  of  costs,  ought  to  distinguish  the 
charges  incurred  for  each  separate  party, 
and  must  divide  them  among  those  for 
whom  they  had   been  incurred.    There 
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mijght  bd  difiBcnlties  and  oases  of  hard* 
ship  to  the  solicitor  in  this  role ;  but,  on 
the  other  hand,  there  was  no  need  to  de- 
part  &om  what  was  settled  pi-actice. 
Harmer  v.  Harris  {yhi  swpra)  was  not  at 
▼ariance  with  the  payment  out  of  a  fond 
of  the  costs  of  a  trustee,  which  he  had  in- 
corred  jointly  with  another  who  was  in- 
debted to  it.  [The  Yioe-Chancellor  then 
read  the  judgment  in  that  case.]  In  the 
case  now  before  him  it  was  said  the  sol- 
vent trostee,  who  had  done  his  duty, 
must  only  have  half  the  costs  for  which 
he  was  liable  to  his  solicitor,  and  must 
therefore  pay  the  other  half  out  of  his 
own  pocket.  This  would  be  contrary  to 
his  yiew  of  the  law  of  the  Court  of  Chan- 
cery in  accordance  with  which  a  trustee 
who  had  acted  properly  got  out  of  the 
fund  all  the  costs  for  which  he  was  liable. 
He  was  of  opinion  that  Mr.  Bow  was 
liable  nnder  the  retainer  in  this  case  to 
pay  the  whole  of  the  solicitor's  bill,  and 
therefore  he  should  allow  the  whole  out  of 
the  iund.  If  it  should  appear  that  any 
costs  had  been  incurred  on  Woodman's 
account  alone,  they  would  not  of  course 
be  allowed. 


Solicitors — ^Messn.  Qngoiy,  Bowcliffes  &  Co.,  for 
plaintiff;  Meesn.  flux  &  Leadbitter,  agents 
for  Mr.  Beiqamin  Woodman,  Morpeth,  for  de- 
fendant 


} 


OU)yBB  V.  BOTDEN. 


Maliks,  V.C. 

1878. 

Deo.  18. 

Injunction — Injury  to  Property — True 
Statement — Fair  Expression  of  Opinion — 
Published  Registry  of  Ships — Suspension 
of  Class^caMon. 

An  assotiation  formed  to  supply,  through 
an  anwual  published  register,  informaiion 
as  to  iron  ships  to  members  and  subscribers, 
and  reserving  the  right  to  make  periodical 
surveys  of  ships  registered,  objected  to 
certain  altenratimis  made  in  a  ship  of  their 
higheft  class^i4saHon,  inserted  the  words 
"doss  suspended"  opposite  her  name  in 
their  list,  and  refused  either  to  omit  those 
words  or  to  vjithdraw  her  name  from  the 

Vwm  Santa,  48.— Chamc. 


Utt  .'—Held,  thai  there  being  no  proof  of 
maUee,  falsehood  or  wnfaxr  deaUng,  the  asso- 
datum  vKre  entitled  to  pviUsh  their  bona 
fide  opinion,  although  it  was  injurious  to  the 
properly  of  the  shtpotoners,  and  a  matum 
by  the  shipowners  to  restrain  publication  of 
the  words  "  class  suspended,"  and  to  compel 
the  withdrawal  of  the  ship  from  the  Ust, 
refused  with  costs. 

This  was  a  motion  on  behalf  of  Messrs. 
Clover,  Girrin  &  James,  merchants  and 
shipowners  at  Liverpool,  for  an  injunc- 
tion to  restrain  the  defendants,  the 
chairman  and  committee  of  an  assooi' 
ation  at  Liverpool  called  "The  Under- 
writer's Begistiy  for  Iron  Vessels,"  from 
printing  or  selUng  any  copy  of  their 
hst  of  iron  vessels  having  the  words 
"  class  suspended  1871  "  placed  opposite 
or  BO  as  to  apply  to  a  ship  belongingto 
the  plaintiffs  called  the  Tyne  Queen,  The 
association  in  question,  which  was  formed 
in  1862,  is  one  of  a  character  somewhat 
similar  to  "  Lloyd's,"  the  principal  dif- 
ferences between  them  being  that  while 
Lloyd's  List  embraces  all  vessels,  whether 
built  of  iron  or  wood,  which  have  obtained 
a  certificate  from  Lloyd's  surveyors,  the 
defendants'  list  is  not  confined  to  certifi- 
cated ships,  but  extends  to  aU  vessels 
throughout  the  world,  whether  steam  or 
sailing  vessels,  which  are  built  of  iron, 
and  uiey  publish  an  annual  list  of  all 
such  vessels,  which  contain  particulars 
for  the  information  of  underwriters  and 
others  who  subscribe  the  annual  sum  of 
22.  2«.  as  to  the  ship,  its  classification, 
equipment  and  history,  so  fiir  as  such 
particulars  can  be  obtained. 

The  Tyne  Queen  was  an  iron  steam- 
ship of  1,000  tons  burden,  built  at  New- 
castle in  the  year  1865,  and  she  was 
purchased  by  the  plaintifis  for  the  Liver- 
pool trade  in  1870.  At  the  time  of  the 
purchase  she  was  marked  in  the  defend- 
ants' list  with  their  highest  mark,  viz., 
20,  in  red  letters,  indicating  that  she  was 
a  first-class  vessel,  and  good  for  twenty 
years,  this  "twenty years  red"  certifioata 
being  equivalent  to  the  class  "  A  1 "  ab 
Lloyd's.  The  7th  rule  of  the  defendants' 
association  was  as  follows — 

"A  thorough  survey  will  be  required 
once  in  eveiy  four  years  for  vessels  with 
4Q 
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a  red  certificate  for  twenty  years,  and 
once  in  every  tbree  years  for  vessels  with 
a  red  certificate  for  less  than  twenty 
years ;  vessels  with  a  black  certificate 
for  less  than  twenty  years  to  be  surveyed 
every  two  years.  When  vessels  are  abroad 
at  the  time  they  become  due  for  survey, 
they  most  be  thoroodbly  examined  on 
their  return  to  the  United  Kingdom. 
The  surveyors  are  at  all  times  to  have 
free  access  to  examine  vessels  holding  a 
certificate  from  this  committee;  and  in 
case  of  defects  reported  by  them  not 
being  made  good  the  classification  of  the 
ship  shall  be  revised." 

And  another  of  the  rules  was  this — 
"  Vessels  due  for  periodical  survey,  which 
leave  the  United  Kingdom  without  being 
duly  surveyed  and  passed  by  the  surveyors 
to  this  registry,  will  have  their  class  bub> 
pended  until  such  survey  has  been  pro- 
perly made.  Notice  of  such  suspension 
of  class  will  be  given  in  the  first  monthly 
supplement  issued  after  the  sailing  of  the 
vessel.  Vessels  remaining  abroad  for  two 
years  after  they  become  due  for  periodical 
survey  will  have  their  class  suspended, 
until  they  have  been  re-surveyed. 

Intheyearl870theplaintifiB  lengthened 
the  Tyne  Queen;  and  in  September,  1872, 
they  added  to  the  "  awning  "  or  "  spar  " 
deck  over  the  engine-room  so  as  to  make 
it  cover  the  whole  length  of  the  main 
deck  of  the  ship.  This  last  alteration, 
and  the  manner  in  which  it  was  carried 
out,  was  approved  by  the  surveyors  of 
the  London  Lloyd's,  but  was  objected  to 
by  the  defendants,  on  the  ground  that 
futhongh  the  addition  of  sncn  spar  deck 

fave  the  vessel  a  higher  freeboard,  it  gave 
er  weak  upper  sides ;  and  in  the  next 
publication  of  their  list  of  iron  ships  for 
the  year  from  September,  1872,  to 
August,  1873,  the  vessel  appeared  with 
the  words  "class  suspended,  1871," 
printed  in  the  margin  under  the  figures 
"20  "red.  The  plaintifis  then  asked  for 
an  explanation,  when  the  defendants 
offered  to  reinstate  the  vessel  to  her 
former  class  if  she  were  strengthened  by 
the  addition  of  certain  bracket  plates  and 
angle  irons.  The  plaintifis  then  (having 
their  Lloyd's  certificate)  replied  on  the 
8rd  of  September,  1873,  that  they  were 
nnable  to  comply  with  the  defendants' 


request,  and  requested  them  In  the  mean- 
time  to  withdraw  the  vessel  altogetiier 
from  their  book  of  classification.  The 
defendants  declined  either  to  strike  ont 
the  words  objected  to  or  to  withdraw  the 
name  of  the  ship,  and  they  continued  to 
publish  their  list  with  the  words  "  class 
suspended,  1871,"  opposite  the  name  of 
the  Tyne  Queen. 

The  plaintifis  then  filed  the  present 
bill,  and  now  moved  for  an  injanotion  in 
terms  of  the  prayer  as  above  mentioned. 
The  character  of  the  evidence  will  suffi- 
ciently appear  from  the  ailments  and 
the  judgment  of  Malins,  V.G. 

Mr.  Olcuse,  Mr.  W.  F.  Bohitum  and  Mr. 
B.  0.  WUliatns  (of  the  Common  Law 
bar),  for  the  plaintifis.  The  plaintiffs 
had  the  dear  right  to  require  the 
defendants  to  withdraw  the  ntune  of 
the  Tyne  Queen  from  their  register.  In 
the  present  list  numerous  vessels  are 
marked  as  so  withdrawn.  Our  evidence 
shews  that  it  is  the  practice  of  the  de- 
fendants to  accede  to  requests  for  with- 
drawals, and  the  Tyne  Queen  is  the  only 
vessel  against  which  the  words  "  class 
suspended"  have  been  entered  in  their 
list.  The  vessel  is  a  first-class  vessel,  and 
that  the  alterations  have  not  rendered  her 
less  seaworthy  is  shewn  by  the  fact  that 
she  now  has  uie  A  1  certificate  of  Lloyd's. 
It  is  a  mere  difference  in  the  opinion  of 
surveyors.  Even  if  it  is  the  honest 
opinion  of  the  defendants'  surveyors  that 
the  ship  requires  strengthening,  the  de- 
fendants have  no  right  to  insist  on  re- 
taining the  ship  on  their  list,  and  at  the 
same  time  affixing  the  stigma  of  "  class 
suspended."  Our  evidence  shews  that 
what  the  defendants  have  done  has 
damaged  the  character  of  the  ship,  and 
rendered  it  difficult  for  the  plainti£&  to 
obtain  the  same  rate  of  freight,  or  even 
charterers  for  their  ship,  and  the  plaintifiEs 
Are  entitled  to  call  upon  the  C)ourt  to 
interfere  and  to  restrain  the  defendants 
from  farther  publication,  on  the  ground 
of  injury  to  property — 

PuBon  V.  Eolden,  Law  Bep.  7  Eq. 
488; 

The  Springhead  Spinning  Company  v. 
Eiiey,  37  Law  J.  Rep.  (k.s.)  Chanc. 
889 ;  B.  0.  Law  Bep.  6  Eq.  551 ; 

MaxwtHi  V.  Mogg,  36  Law  J.  Bep. 
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(r.s.)  Ghanc.  483 ;  b.  c.  Law  Bep. 
2  Ghanc.  307-310. 
Mr.  Ootton,  Mr.  Oohen  (of  tlie  Gommon 
Law  Bar)  and  Mr.  F.  Thompson,  for  the 
defendants. — The  register  of  the  defend- 
ania  is  established  for  the  express  purpose 
of  giying  all  information  respecting  iron 
ships,  and  the  only  requisite  is  that  snch 
information  mnst  be  tme.  There  is  a 
bona  fide  difference  of  opinion  as  to  the 
effect  of  the  alterations  in  the  plainti^' 
ship.  No  malice  is  alleged  against  the 
defendants,  and  they  have  a  penect  right 
to  state  their  own  opinions  &irly  to  their 
snbBcribers.  Many  of  those  persons  who 
are  most  anxious  for  the  character  and 
safety  of  onr  mercantile  marine  are  of 
opinion  that  there  should  be  no  further 
goremmental  interference,  but  that  the 
remedy  lies  in  public  associations,  like  the 
defendants'.  The  existence  of  such  asso- 
ciations would  be  impossible  if  on  a  bona 
fide  allegation  that  a  ship  was  unseaworthy 
the  owner  was  held  entitled  to  an  injunc- 
tion. The  Goort  of  Ghancery  never  in- 
terferes by  injunction,  unless  some  legal 
right  has  been  violated  or  threatened,  or 
Tinless  there  has  been  breach  of  contract 
or  tort,  and  the  cases  cited  on  the  other 
aide  do  not  conflict  with  this  proposition. 
If  an  act,  being  iU^al,  tends  to  the  de- 
struction of  property,  the  fstct  that  the 
act  is  of  a  criminal  character  will  not 
prevent  the  Court  of  Chancery  &om  in- 
terfering. That  was  the  principle  of  the 
decision  in 

The  Springhead  Spinning  Company 
T.  Biley  (vbi  tupra) ; 
and  in 

Dieun  v.  Bolden  (ubi  supra), 
the  publication  was  libellous,  and  an 
action  would  have  lain.  So  here,  if  the 
defendants'  publication  had  been  a  libel, 
tending  to  the  destruction  of  property, 
an  injunction  might,  upon  the  authorities, 
have  been  granted,  but  that  is  not  the 
case,  and  it  cannot  be  contended  that  any 
legal  right  has  been  violated  or  threatened. 
There  is  no  breach  of  contract ;  there  is 
no  tort,  for  there  is  neither  malice  nor 
&l8ehood.  Again,  there  is  no  right  of 
action  for  slander  of  titie,  unless  the 
statement  is  false  or  malicious — 

PtOer  V.  BaJcer,  3  Com.  B.  Bep.  831 ; 
s.  c,  16  Law  J.  Bop.  (h.8.)  O.P.  124. 


It  is  a  very  important  and  vexed  qnes. 
tion  whether  spar-deck  vessels  are  as  safe 
as  others.  They  have  a  high  freeboard ; 
but  if  the  ship  is  loaded  deep  so  as  to  be 
immersed  below  the  line  of  the  main 
deck,  then  her  top  sides  not  being 
originally  constructed  to  carry  a  deck, 
may  not  be  sufficiently  strong  in  all 
weathers.  It  is  then  a  case  of  a  bona  ,^(26 
difference  in  opinion  between  two  great 
associations ;  and  if  the  defendants'  asso- 
ciation, holding  their  opinion,  were  not  to 
publish  it,  they  would  be  deluding  the 
public.  No  injunction  lies  to  prevent  a 
person  &om  speaking  the  truth  ;  and  if  a 
person  once  has  a  right  to  nmke  a  state- 
ment, he  may  repeat  it  as  often  as  he 
likes.  The  certificate  is  here  suspended 
because  the  plaintiff  would  not  spend 
2002.,  the  costs  of  the  repairs  which  the 
defendants  thought  necessary,  on  a  ship 
worth  25,000Z.  On  every  ground  the 
plaintiffs'  motion  mnst  &il. 

They  also  referred  to 

Starkie  on  Evidence,  pp.  41,  42, 108. 

Mr,  OlassB,  in  reply. 

Mat.tns,  Y.C. — The  plaintifik  have 
adduced  a  large  body  of  evidence  by  un- 
derwriters and  shipbuilders  of  great  ex- 
perience to  prove  two  things — first,  that 
the  Ihfne  Queen  is  a  first-class  vessel; 
that  she  is  registered  at  Lloyd's  as  A  1, 
which  means  a  very  first-class  vessel ;  and 
that  what  has  been  done  is  not  calculated 
to  weaken  her  or  render  her  less  worthy 
as  a  seagoing  vessel  than  she  was  before ; 
and  they  have  also  proved  that  the  entry 
in  the  registry  complained  of  is  calculated 
to  injure  the  plaintiff.  They  have  also 
the  evidence  of  many  persons,  and, 
amongst  others,  the  last  charterers  of  the 
vessel,  to  prove  that  it  has  injured  the 
vessel  to  snch  an  extent  that  upon  her 
comiiijcr  home,  making  her  last  voyage 
from  Canada  to  Liverpool,  there  was  very 
great  difficulty  in  obtaining  a  freight. 
That  the  entry  is  calculated  therefore  to 
injure  the  plamtiffs,  and  does  injure  them, 
I  can,  upon  the  result  of  the  evidence, 
entertain  no  doubt.  StiU  there  remains 
the  question  whether  the  plaintifis  have 
any  right  to  complain  in  this  Court,  and 
ask  for  an  injunction  to  restrain  the  con- 
tinuance of  that  entry.    Now,  what  is  the 
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meaiiing  of  the  entry  ?  This  is  an  aaso- 
ciation  which  ereiybody  joining  it  mnst, 
I  think,  nnderstand  to  be  one  ba^ed  npon 
the  principle  that  those  who  condnot  its 
affairs  are  to  form  their  own  opinion,  and 
to  class  the  vessels  as  they  think  fit.  They 
exercise  their  discretion  by  pnttii^  the 
vessel  into  the  very  first  cla^.  Could 
the  owners  have  complained  if  they  had 
exercised  their  discretion  by  patting  her 
in  a  lower  class?  That  the  surveyors 
exercised  honestly  their  discretion  I 
entertain  no  doubt  whatever.  Mr.  Glasse 
admits  they  have  exercised  their  discretion 
honestly,  bat  he  has  suggested  that  the 
object  was  to  give  the  surveyor  of  the 
association  an  additional  fee.  It  is  merely 
a  question  whether  he  should  have  the 
surveyor's  fee  or  somebody  else.  Now 
Mr.  Wimshnrst,  the  surveyor  of  the  as- 
sociation,  swears,  and  I  believe  correctly, 
that  "  the  committee,  in  refusing  to  make 
the  alterations  in  the  register  as  required 
by  the  plaintiffs,  were  not  influenced  by 
any  personal  motives  towards  the  said 
plaintifis,  but  were  actuated  solely  by  a 
desire  to  perform  their  duty  towards 
underwriters  and  subsoribers  to  the 
registiy,  who  rely  upon  the  statements 
contained  in  the  said  registnr  and  solely 
with  a  view  to  the  interests  of  subscribers 
and  underwriters,  and  also  of  the  shipping 
community  in  general  who,  in  questions 
as  to  the  character  and  seaworthiness  of 
vessels,  place  very  great  reliance  npon 
the  information  contained  in  the  said  list." 
Now,  does  the  entry,  "  class  suspended, 
1871,"  mean  anythmg  more  than  that 
those  who  conduct  tiie  affairs  of  this 
association  have  not,  as  things  now  exist, 
made  up  their  minds  in  which  class  she 
shall  now  be  placed,  whether  she  was  to 
remain  "twenty  yean"  or  something 
lower  than  "twenty  years."  If  that  is 
their  opinion,  I  am  at  a  loss  to  see  upon 
what  ground  they  are  not  at  liberty  to 
record  itv  I  cannot  help  thinking  that 
the  plaintiffB  have  bound  themselves  to 
give  the  defendants  the  liberty  of  fisrming 
an  opinion,  and  that  their  'own  acts  in 
1871  and  again  in  1872  are  conclusive 
that  they  did  admit  the  right  of  this 
association  to  form  their  opinion  as  to  the 
olaasifioation  of  the  ship ;  because  in  1871 
they  submitted  their  idterations  to  the 


surveyors  of  the  association;  again  in 
1872,  not  npon  their  own  application 
undoubtedly,  but  upon  the  application  of 
the  defendants,  they  gave  an  order  to 
survey  the  ship  under  which  she  waa 
surveyed,  which  is  again  submitting  to 
the  propriety  of  the  defendants  forming 
their  own  opinion. 

Again,  considering  that  the  class  of  this 
vessel  was  suspended  in  December,  1871, 
that  she  has  been  employed,  as  I  under- 
stand,  ever  since,  and  tJiat  the  plaintifls 
never  found  out  this  g^evous  evil  which 
they  have  suffered  until  very  lately — ^the 
time  (if  I  were  to  go  npon  the  questi(ni  of 
time)  which  has  been  allowed  to  elapse 
would  be  a  fifital  bar  to  my  granting 
them  an  injunction  npon  an  interlocutory 
application.  If  the  defendants  are  to 
exist,  as  with  the  concurrence  of  the 
plaintifik  they  do,  for  the  purpose  of  their 
protection,  as  well  as  for  the  protection 
of  the  mercantile  class,  and  indeed  society 
at  large,  I  cannot  conceive  anything  more 
straightforward  or  honest  than  the  course 
they  have  adopted.  If  their  agents,  npon 
whose  opinions  they  must  act,  have  fiurly 
and  honestly  come  to  the  conclusion  that 
unless  the  works  of  this  vessel,  after  the 
alterations  which  have  been  made,  are 
strengthened  in  the  manner  they  pre> 
scribe,  they  cannot  class  her  as  "20  years, 
red,"  surely  they  mnst  be  justified  in 
entering  in  their  own  books,  as  their  own 
opinion,  that  the  class  is  suspended ;  that 
is,  that  nntU  these  works  are  done  they 
caimot  make  up  their  minds,  and  ihej 
suspend  their  opinion  as  to  what  class  she 
shall  belong.  The  whole  book  is  but  a 
matter  of  opinion.  The  plaintiffs  have 
become  members  of  the  association,  and 
supported  it  because  they  knew  that 
opmions  were  recorded  in  that  book  as 
to  what  class  a  vessel  belongs  to.  If  they 
took  advantage,  as  they  did,  of  this 
r^fistry  by  having  the  Tyne  Queen  re- 
corded as  being  a  ship  of  the  very  first 
class,  I  think  they  have  no  right  to  com- 
plain that  the  same  body,  exercising  an 
honest  discretion  (for  of  course  my  ob- 
servation would  not  apply  if  there  had 
been  any  malice  or  improper  conduct,  or 
any  improper  motive  had  actuated  them), 
acting  npon  the  reports  of  those  who 
ornst  be  their  advisers,  xutmely,  the  sor- 
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▼e^on,  hare  oome  to  the  oonolasion  that 
this  vessel  cannot  any  longer  be  ranked 
as  belonging  to  the  first  class  until  the 
alterations  or  improvements  required  in 
the  report  are  made.  I  think  they  vere 
perfectly  justified  in  entering  in  that 
registry,  "  class  suspended."  If  the 
plaintiffs  join  a  registry  of  this  kind,  are 
they  not  bound  by  it  ?  The  committee 
are  not  bound  to  say  that  the  ship  is  "  20 
years,  red,"  xmless  they  think  so.  They 
are  entitled  to  express  their  opinion,  and 
they  have  expressed  it.  There  is  no 
maaoe ;  there  is  no  impropriety ;  there  is 
no  want  of  truth ;  there  is  no  want  of 
&ir  dealing.  Nothing  unreasonable  was 
required  from  the  plaintiffs.  As  I  collect 
from  the  evidence,  this  vessel  is  worth 
25,000{.,  and  an  expenditure  of  2002.  or 
thereabouts  would  have  satisfied  the 
requirements  of  this  association,  in  which 
case  these  words  would  never  have  been 
inserted,  and  the  ship  would  have  re- 
mained as  belonging  to  class  "  20  years, 
red,"  and  all  these  evils  of  which  the 
plaintiffs  complain  would  have  been 
avoided.  Therefore,  although  I  am 
satisfied  they  have  sustained  damage — 
and  the  evidence  is  distinct  on  that  sub- 
ject— I  am  clearly  of  opinion  that  it  is  an 
evil  that  they  have  brought  upon  them* 
selves.  I  think  a  little  more  forbearing 
conduct  might  have  remedied  it.  No  case 
has  been  established  by  this  bill  for  the 
interference  of  the  Court.  If  it  is  a  case 
of  injury,  I  think  it  is  not  a  case  for 
injunction.  They  may  have  a  remedy 
elsewhere.  Therefore,  not  only  upon 
the  merits,  but  upon  the  ground  of  the 
long  delay  and  their  long  acquiescence,  I 
oome  to  tile  conclusion  that  a  case  for  an 
injunction  is  not  established,  and  the 
motion  mast  be  refused. 

My  first  impression  upon  the  opening 
of  this  case  was,  that  it  was  rather  an 
arbitrary  exercise  of  the  defendants'  dis- 
oretion.  But  having  heard  the  elaborate 
and  able  arguments  which  have  been 
addressed  to  me,  I  have  no  rrason  what- 
ever to  blame  the  defendants  for  the 
course  they  have  taken.  Nor  do  I  see 
the  slightrat  ground  for  coming  to  the 
conclusion  that  in  this  transaction  they 
have  been  actuated  by  any  other  desire 
than  futhfiilly  to  perform   thai  dutj 


which  they  have  undertaken  towards 
shipowners  and  the  public  in  general. 
Under  these  circumstances  I  cannot  do 
otherwise  than  refuse  the  motion  with 
costs.  It  has  entirely  failed  in  my  opinion, 
and  therefore  the  usual  consequences 
must  follow. 

Soliciton— Meean.  O.  F.  L.  TSyn  &  Co.,  agents 
for  Qarnett  &  Tarbet,  Lirerpool,  for  the  plikia- 
tifi ;  Measis.  Field,  Bosooe  &  Co.,  agents  for 
Bsteson  &  Co.,  Idverpool,  for  the  defendants. 


M.R.1 
4.        } 


BBLLAIB8    V.    BBLUOBS. 


Jbssbl,  M.B. 

1874 
July  8, 

WiU  and  Codicil — Trust  for  Sale  and 
Conversion  of  Seal  and  Persorud  Estate — 
Otft  of  Share  in  Proceeds — Condition  in 
Besiraint  of  Marriage. 

M.  B,  hy  his  will  devised  and  bequeathed 
his  residwny  real  and  personai  estate  to  his 
two  sons,  H.  W.  B.  and  0.  B.,  in  trust  for 
saie  and  conversion,  and  for  investment  on 
various  securities;  and  he  directed  his 
trustees  to  divide  the  annua!  income  of  the 
trust  fund,  after  certain  deductions,  among 
his  seven  other  ehUdren,  during  their  lives, 
in  specified  shares,  of  wMeh  hit  two 
daughters,  L.  P.  B.  and  N.  M.  8.  B.,  were 
to  hone  ten  each;  and  he  further  directed 
t?Mt  after  the  death  of  the  survivor  of  his 
said  seven  children,  the  trust  fund  should  b«f 
divisible  between  his  two  sons,  H.  W.B. 
and  C.  B.,  and  their  respective  executors, 
administrators  and  assigns,  in  emal  shares. 

By  a  codieU  to  his  wUl  H.  B.  declared 
that  on  the  marriage  of  either  of  his  dough, 
tors,  L.  P.  B.  and  N.  M.  8.  B.,  the  bequesU 
of  shares  made  to  them  by  hit  wHl  shouJd 
be  void;  and  in  lieu  ofthesame  he  gave  to 
such  one  of  them  as  should  have  married 
four  shares  only  for  her  separate  use ;  and 
he  gave  such  one  of  them  as  should  remain 
unmarried  thirteen  of  the  same  shares,  and 
directed  that  on  one  of  his  said  daughters 
being  married  the  three  overplus  shares, 
and  in  case  of  both  of  his  said  daughters 
marrying  the  tuelve  overplus  shares  should 
fall  into  and  form  part  of  his  residuary  e»- 
tate,  and  be  divMcd  as  in  his  wiU  was 
mentioned. 
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L.  P.  B,  married  ojUit  ih»  death  of 
H.B.  :— 

Held,  that  the  eondUion  redueing  her 
»hares  in  ease  of  marriage  was  void,  and 
thai  she  ir<u,  alAough  married,  entitled  to 
the  ten  shares  of  the  income  of  the  trust 
fund  during  her  life. 

The  Ber.  Henry  Bellsirs  by  his  will, 
dated  the  14th  of  January,  1861,  after 
appointing  to  his  two  sons,  Henry  Wal. 
fori  Bellairs  and  Charles  Bellairs,  ander 
a  power  contained  in  his  marriage  settle- 
ment, a  sum  of  6,0002.  in  eqnal  shares,  on 
condition  neyertheless  that  they  should, 
in  case  they  preferred  to  accept  in  lien 
thereof  a  freehold  estate  in  the  county  of 
Lincoln  (and  which  he  in  that  case  de- 
Tised  to  them  as  tenants  in  common),  re- 
lease the  trustees  of  his  marriage  settle- 
ment &om  the  above  mentioned  sum, 
devised  and  bequeathed  all  the  residue  of 
his  real  and  personal  estate,  except  es- 
tates vested  in  him  upon  trust  or  by  way 
of  mortgage,  unto  the  said  Henry  Walford 
Bellairs  and  Charles  Bellairs,  upon  trust 
that  they  should  with  all  convenient 
speed  sell  his  real  estate  and  convert  into 
money  his  personal  estate,  and  stand  pos- 
sessed of  the  moneys  to  arise  from  such 
sale  and  conversion  upon  trust  thereout, 
to  pay  his  debts,  fanend  and  testamentary 
expenses,  and  certain  sums  of  money 
therein  mentioned,  and  to  invest  the  re- 
sidue on  the  securities  therein  mentioned, 
and  out  of  the  annual  income  of  the 
trust  fund  to  pay  a  certain  annuity,  and 
subject  thereto  to  pay  and  dismbute 
during  the  respective  lives  of  his  seven 
children  thereinafter  named,  or  until  any 
of  them  should  do  any  act  whereby  his 
or  her  shares  might  be  forfeited  or  vested 
in  any  other  person  or  persons,  the  said 
income  unto  and  between  his  said  seven 
children  in  the  shares  following,  that  was 
to  say: — 

To  his  daughter  Laura  Parker  Price, 
by  her  then  name  of  Laura  Parker  Bel- 
lairs, ten  shares  thereof. 

To  his  daughter  Nona  Maria  Steven- 
son Bellairs,  ten  shares  thereof. 

To  his  daughter  Frances  Lake  Brown, 
four  shares  thereof. 

To  his  daughter  Agnes  Hulbert,  four 
shares  thereof 


To  his  sou  William  Oswald  Ifackenne 
Bellairs,  three  shares  thereof. 

To  his  son  Arthur  Heathoote  Bellaiis, 
six  shares  thereofl 

To  his  son  Geoi^  Byng  Bellairs,  three 
shares  thereof. 

And  he  directed  that  from  and  after  iixe 
decease  of  any  one  or  more  of  his  said 
seven  children,  ihe  share  or  shares  of  him 
or  her  so  dying  should  be  paid  to  and 
divided  between  his  said  two  sons  Henry 
Walford  Bellairs  and  Charles  Bellairs 
and  their  respective  executors  or  adminis- 
trators eaually,  and  from  and  after  the 
decease  or  the  survivor  of  them  his  said 
seven  children,  he  directed  that  his  said 
trustees  or  trustee  should  hold  the  trust 
fund  in  trust  for  his  said  two  sons  Henry 
Walford  Bellairs  and  Charles  Bellairs 
and  their  respective  executors,  admrnis- 
trators  and  assigns,  as  tenants  in  common 
in  equal  shares. 

The  testator  made  two  codicils  to  hia 
will,  of  which  the  first  is  immaterial,  bat 
the  second  ran  as  follows — 

"  I,  Henry  Bellairs,  late  rector  of  the 
parish  of  Bedworth,  in  the  county  of 
Warwick,  but  now  residing  at  Belle  Vue 
House,  in  the  parish  of  Paineton,  in  tite 
county  of  Devon,  do  declare  mia  to  be  a 
second  codicil  to  my  last  will  and  testa- 
ment, which  last  will  and  testament  bears 
date  the  14th  day  of  January,  1861, 
whereby  I  have  directed  that  the  income 
of  m^  residuary  estate  be  divided  into 
certam  shares,  parts  or  proportions,  and 
that  such  shares  shall  be  paid  by  way  of 
annuities  or  otherwise  as  m  my  said  will 
and  codicil  is  mentioned ;  and  whereas  by 
my  said  will  I  have  given  to  my  daughter 
Laura  Parker  Bellaira  ten  of  such  shares, 
and  have  also  given  to  my  daughter  Nona 
Maria  Stevenson  Bellairs  the  like  number 
of  ten  shares ;  now  I  do  hereby  declaro 
that  on  the  marriage  of  either  of  my  said 
daughters,  the  bequests  of  the  said  shares 
so  given  to  them  and  each  of  them  as 
aforesaid  shall  absolutely  cease  and  be 
void,  and  in  lien  and  suratitution  thereof 
I  g^ve  and  bequeath  to  such  one  of  them 
as  shall  have  so  married  four  shares  only 
of  my  said  residuary  estate,  the  same  to 
be  paid  into  the  proper  hands  of  my  said 
daughter,  for  her  sole  and  separate  use, 
free  from  the  debts,  control  orengage> 
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mttitfl  of  her  liafi1}and ;  and  I  declare 
that  the  receipts  or  receipt  of  my  said 
daaghter,  notwithstanding  her  ooverture, 
shall  he  a  sufficient  and  effectnal  discharge 
to  the  person  or  persons  paying  the  same. 
And  I  give  and  beqneath  to  snch  one  of 
my  said  daughters,  so  long  as  she  shall 
remain  unmarried,  thirteen  of  the  said 
shares  in  my  said  residuary  estate ;  but  I 
direct  that  the  same  be  reduced  to  four 
shares  only  on  her  marriage,  the  same  to 
be  held  for  her  sole  and  separate  use  and 
otherwise  as  declared  of  and  concerning 
the  aforesaid  four  shares  of  her  said  sister, 
as  if  the  same  had  been  here  repeated ;  and 
I  hereby  direct  that  on  one  of  my  said 
daughters  being  married,  the  three  over- 
plus shares,  and  in  case  of  both  of  my 
said  daughters  marrying,  the  twelve  over- 
plus shares  shall  fall  into  and  form  part  of 
my  said  residuary  estate,  and  be  divided 
as  in  my  said  will  is  mentioned." 

The  testator  died  on  the  17th  of  April, 
1872,  and  on  the  9th  of  July,  1872,  Laura 
Parker  Price  intermarried  with  John 
Adolphus  Pope  Price. 

In  1873  Nona  Maria  Stevenson  Bellairs 
filed  a  bill  for  the  administration  of  the 
real  and  personal  estate  of  the  testator, 
and -a  decree  was  made  in  the  cause,  and 
on  the  cause  coming  on  to  be  heard  on 
&rther  consideration,  the  q^aestion  arose 
whether  or  not  the  declaration  contained 
in  the  second  codicil  to  the  testator's  will 
took  effect  on  the  marriage  of  Laura 
Parker  Price. 

Mr.  Marten  and  Mr.  B.  B,  Bogert,  for 
the  plaintiff. — ^The  rule  that  conditions  in 
restraint  of  marriage  are  void  is  only 
applied  in  equity  to  gifts  of  personal 
estote.  In  applying  the  rule  equity  foU 
lows  the  canon,  which  in  its  turn  follows 
the  civil  law.  It  has  never  been  at- 
tempted to  hold  conditions  in  restraint  of 
marriage  void,  except  in  relation  to  such 
property  as  the  Elcclesiastical  Courts 
originally  had  jurisdiction  over,  viz., 
pecuniary  legacies — 

Scott  V.  Tyler,  2  Bro.  CO.  431 ; 
White  and  Tudor'a  Leading  Oases  in 

Equity,  4th  ed.  vol.  2, 144 ; 
Harvey  v.  Aston,  1  Atk.  361 ; 
Beynish  v.  MaHin,  3  Atk.  330. 

No  such  rule  prevails  even  at  common 
law  as  to  real  estate,  except  where  the 


condition  follows  an  estate  tail,  and  then 
on  the  ground  of  repugnancy  only — 

Jenkins,  Cent.  Case  26 ;  s.  o.  Dyer, 
vol.  iii.  342  B. 
But  reading  the  will  and  codicil  together 
this  is  a  conditioniEd  limitation  and  not  a 
forfeiture,  and  such  conditional  limitation 
is  good — 

Heath  V.  Lewis,  3  De  Otex,  M.  &  Q. 
954 ;  8.  0.  22  Law  J.  Bep.  (v.a.) 
Ghanc.  721 ; 
Evans  v.  Bosser,  2  Hem.  &  M.  190  ; 
and  the  present  case  is  distinguishable 
from  other  cases  when  the  condition  has 
been  held  inoperative  by  reason  of  the 
testator's  having  made  a  substantial  ffA 
in  case  of  marriage. 

[The  Masteb  of  thb  Bolls. — The  rule 
that  conditions  in  restraint  of  marriage 
are  void,  is  a  rule  in  equity  whencesoever 
derived.  Yon  have  to  shew  it  does  not 
apply  to  real  estate.  The  mle  in  equiW 
is  not  the  same  as  in  the  canon  law.  it 
does  not  apply  to  condition  precedent  or 
marriage  with  consent.  It  was  adopted 
from  the  canon  law  with  modification.] 

Mr.  Bagshawe  and  Mr.  Keketoich,  for 
persons  having  a  reversionary  interest  in 
the  trust  fund. — Chaives  on  land  and 
proceeds  of  the  sale  of  land  follow  the 
mle  of  the  common  law. 

Poulet  V.  Poidet,  1  Vem.  204, 
is  an  authority  that  the  Court  dora  not 
apply  civil  law  rules  to  the  case  of  the 
vestmg  of  legacies  charged  on  real  estate, 
and  the  analogy  holds  good  in  the  case  of 
conditions  in  restraint  of  marriage. 
[Thb  MisTEB  of  the  Bolls  referred  to 
In  re  Hart's  TruaU,  3  De  Gex  &  3. 
195 ;  s.  c.  28  Law  J.  Bep.  (n.8.) 
Chano.  7.] 
JIfr.  Ohitty  and  Mr.  Dyne,  for  the  next- 
of-kin  of  the  testator. — If  the  will  and 
codicil  be  read  together,  the  words  in 
question  amount  to  a  limitation  until 
marriage,  and  not  to  a  condition  in  re- 
straint of  marriage^ — 

Bochford  V.  aaekman,  9  Hare,  475 ; 
s.  c.  21  Law  J.  Bep.  (n.s.)  Chano. 
611. 
Mr.  Wilbraham  Ford,  for  the  brothers 
and  sisters  of  the  plaintiff. 

The  Mastek  or  the  Bolls. — ^It  is  no 
part  of  my  business  to  make  new  law, 
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that  IB  <}id  prorinoe  of  the  legislatnre.  I 
am  bonnd  to  follow  the  law  aa  I  find  it, 
not  to  evade  it  or  brin?  in  subtle  dia- 
tinctions.  The  law  as  I  nnderstand  it 
stands  thas:  a  general  prohibition  of 
marriage  is  void  as  a  condition  defeat- 
ing a  gift  of  purely  personal  estate.  I 
consider  this  part  of  the  law  of  these 
Gonrts ;  the  source  whence  it  ia  derived 
is  perhaps  not  material.  But  in  fact  it 
was  derived  &om  the  Crown  or  civil  law, 
and  hence  personal  estate  is  subject  to 
the  rule  in  question,  while  land  and 
charges  on  land  follow  the  rule  of  the 
common  law.  But  in  this  case  the  gift  ia 
not  within  either  definition,  it  is  neither 
land  nor  fixed  personal  estate.  It  is  a 
trust  for  sale  of  real  estate  and  conversion 
of  personal  estate,  and  a  gift  of  the  income 
of  the  proceeds.  It  gives  rise  to  two 
considerations  or  questions — First.  What 
is  the  rule  in  this  Court  as  to  legacies  out 
of  moneys  arising  from  the  sale  of  land  P 
Second.  What  is  the  rule  as  to  mixed 
funds  ?  There  is  a  preliminary  qnestion 
of  constmction,  viz.,  what  is  tne  con- 
struction of  this  gift,  is  it  or  not  a  con- 
dition which  comes  within  the  rule  stated  P 
On  this  point  the  case  is  very  plain. 
[His  Honour  here  read  portions  of  the 
will,  including  the  direction  to  pay  and 
distribute  the  income  in  shares  until  the 
events  provided  against.]  Thetestator  has 
used  the  word  "  until "  m  his  will,  shew- 
ing that  he  knew  the  difference  between 
a  condition  and  a  limitation.  The  con- 
tention that  it  is  a  conditional  limitation 
is  scarcely  arguable.  On  this  qnestion  of 
constmction  as  to  whether  it  is  a  con- 
dition or  not,  two  cases  have  a  direct 
bearing — Lhyd  v.  Lloyd  (1)  and  Morley 
V.  Benoldton  (2).  In  tiie  last  case  it 
was  held  that  a  legacy  recognised  by  a 
codicil,  and  made  conditional  on  the 
legatee's  not  marrying,  was  in  restraint 
of  marriage.  On  the  point  of  construc- 
tion, therefore,  there  is  authority  for  m^ 
view.  As  to  the  question  of  law  there  is 
no  contest  as  to  the  role  applicable  to 
personalty  or  as  to  the  rule  applicable  to 
land  or  charges  on  land.    And  as  to  the 

(1)  2  Sim.  N.S.  25$ ;  8.  c.  21  Law  J.  Bep.  (n.8.) 
Chanc.  696. 

(2)  1  Hare^  fi70 ;  s.  c  12  Lav  J,  Rep.  (k.9.) 
Ghane.  878. 


prooeeds  of  the  sale  of  land  I  hold  the  law 
IS  the  same  as  it  is  with  r^^ard  to  per- 
sonal eetate.  The  rale  was  derived  from 
the  canon  or  civil  law,  but  this  Court 
did  not  consider  itself  bound  by  the 
limitations  of  that  law.  When  this  Court 
ixxik  the  rule  it  departed  from  it  in  cases 
of  conditions  precedent,  and  conditions 
restraining  marriage  under  a  particular 
or  given  age,  or  without  consent.  It 
adopted  a  modified  rule,  whichwasbrought 
into  this  Court  from  the  Ecclesiastical 
Court  as  the  rule  applying  to  legacies  of 
personal  estate.  Other  rules  were  brought 
in  in  the  same  way,  e.  g.,  the  rule 
that  when  a  legacy  was  given  and  made 
pa^ble  at  a  inture  time,  on  the  legatee 
dying  under  the  age,  his  execator  took 
the  legacy.  Now  uie  qnestion  is  as  to 
the  mode  in  which  a  fund  lying  between 
the  two,  pure  realty  and  pure  personalty, 
and  found  by  a  Conrt  of  Equity  as 
money,  is  to  be  treated.  This  question 
was  discussed  in  In  re  Hart's  Trusts  (ubi 
supra),  and  it  was  decided  that  this 
money  was,  for  the  purposes  of  construc- 
tion, to  be  considered  as  &Iling  within 
the  meaning  of  personal  estate.  Lord 
Justice  Knight  Bruce  says,  aa  I  nnder- 
stand him,  that  the  property  had  become 
money  by  reason  of  a  valid  trust  for  sale. 
And  Lord  Justice  Turner  says  in  the 
same  way  that  the  laws  of  personal  estate 
apply.  It  is  said  that  this  is  mere 
analogy,  bat  it  is  a  very  close  one,  and  if  it 
werq'  merely  a  qnestion  of  money  arising 
from  real  estate  I  should  hold  the  role 
was  the  same  as  with  regard  to  personal 
estate.  But  it  is  a  mixed  fond.  Now 
the  rule  has  been  to  govern  mixed  frmds 
by  the  rules  of  personalty.  And  as  to 
this  rule  applying  to  a  mixed  fund  of  pro- 
ceeds of  sale  of  realty  and  personalty, 
I  am  not  left  to  any  notion  of  my  own. 
Yioe-Chancellor  Kindersley  decided  the 
exact  point  in  Lloyd  v.  Uoyd  (vhi  aupra). 
He  could  not  have  missed  it.  It  is 
precisely  to  the  point.  Therefore  what- 
ever my  opinion  may  be  of  the  law  I  am 
bound  by  authority,  and  mnst  hold  that 
the  condition  is  void. 

Solicitors— Messrs.  W.  &  A.  Banken  Foid,  for  all 
parties. 
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Tenant  for  Life,  and  Bemainderman — 
T>irection  to  accumulate  Bents  till  all 
Debte  paid  —  Ferpetuity  —  Receiver  dis- 
charged— Tenant  for  Life  admitted  to  Pos- 
session of  Estates. 

A  testator  died  in  1844,  having  hy  his 
vnU  directed  his  trustees,  out  of  the  rents 
and  profits  of  his  real  estates,  to  pay  all  his 
debts,  imcMmg  a  sum  of  8,000i.  charged 
on  part  of  his  realty.  The  testator  also  di- 
rected that  "  no  person  to  whom  any  estate 
for  life  or  in  tail  teas  given  by  the  toill 
ehotdd  be  entitled  to  the  rents  and  profits  of 
the  estate,  or  any  part  of  them,  until  they 
were  totally  diseruswmbered  and  clear  of 
debt."  The  trustees  were  to  invest  the 
moneys  to  come  to  their  hands  under  the 
trusts  of  the  will,  until  applied  by  them  m 
any  payment  under  it. 

All  the  debts  had  been  paid  except  the 
8,000?,,  and  there  was  stock  enough  in 
Court  to  meet  thai.  The  payment  of  the 
debts  had  been  effected  by  a  sale  of  part  of 
the  realty,  imder  orders  of  the  Court ;  and 
a  receiver  had  been  appointed. 

In  1874  a  summons  was  taken  out  by  the 
tenant  for  life  to  discharge  the  receiver,  and 
to  be  let  into  possession  of  the  estates : — 

Held,  that  the  receiver  must  be  dis- 
charged, and  the  tenant  for  Ufe  admitted 
to  the  estates. 

The  Bnmmons  in  this  case  was  taken 
out  by  the  plaintiff  for  an  order  to  dis- 
charge the  receiver  in  the  cause,  and  to 
let  the  plaintiff  into  the  possession  of  the 
real  estate,  which  formed  the  snbjeot 
matter  of  the  snit.  The  facts  of  the  case 
were  shortly  these  r 

John  Tewart,  the  testator  in  the  snit, 
died  on  the  19th  of  April,  1844,  having 
by  his  will,  dated  the  26th  of  March, 
1842,  devised  to  trustees  a  moiefy  of  his 
real  estates  at  Swinhoe,  upon  certain 
trusts  in  his  will  mentioned,  and  subject 
thereto,  to  his  son  for  life,  with  remainder 
to  his  grandson  J.  E.  Tewart  (the  plain- 
tiff) for  life,  with  remainder  to  the  plain- 
tiff's first  and  other  sons  in  tail,  with 
remainders  over. 

The  will  contained  the  following 
Vm  Sesibs,  43, — Chakc. 
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clause — "And  upon  trust  to  pay  and 
discharge  and  satisfy  my  funeral  ex- 
penses, and  all  such  debts  and  sum  and 
sums  of  money  as  I  shall  be  justly  owing 
or  indebted  in  at  the  time  of  taj  decease 
unto  any  persons  or  person  whomsoever 
on  mortgage  bond  or  otherwise  (includ. 
ing  the  said  sum  of  8,0002.  so  charged 
upon  my  said  estate  at  Swinhoe  by  the 
said  settlement) — ^And  I  do  hereby  fur- 
ther declare  that  it  is  my  express  will 
and  meaning  that  the  rents  and  profits 
of  my  said  real  estate  shall,  from  time 
to  time,  be  received  by  my  said  trustees, 
and  be  applied  in  liquidation  of  the  debts 
I  may  be  owing  at  the  time  of  my  de- 
cease until  the  whole  of  the  debts  of  every 
description  now  due  by  me  (including  the 
said  sum  of  8,000Z.  so  charged  upon  my 
said  estate  at  Swinhoe  by  the  said  inden- 
ture of  settlement)  shall  be  i^ly  paid  off 
and  discharged  : — And  that  no  person  to 
whom  any  estate  for  life  or  in  tail  is  limited 
or  intended  to  be  limited,  by  or  in  pur- 
suance of  this  my  will,  shall  be  entitled 
to  the  rents  and  profits  of  the  same  es- 
tates, or  of  any  part  thereof,  until  such 
estates  are  totally  disencumbered  and 
clear  of  debt ;  and  I  do  hereby  direct 
that  my  said  trustees  shall,  from  time  to 
time,  place  out  and  invest  the  moneys 
which  may  come  to  their  hands  by  virtue 
of  the  trusts  of  this  my  will  in  or  upon 
Qovemment  security  at  interest,  and  from 
time  to  time  call  in  the  money  so  to  be 
placed  out  or  invested,  and  so  place  out 
or  invest  the  same  in  or  upon  new  or 
other  securities  of  the  like  nature  at  in- 
terest, until  the  same  shall  be  applied  by 
them  in  any  payment  to  be  made  under 
the  trusts  and  directioiu  of  this  my 
will- 
All  the  testator's  debts  had  been  paid 
except  the  mortgage  of  8,0002, ;  and  to 
meet  that  there  was  an  ample  sum  of 
stock  in  Court.  The  debts  had  been  satis- 
fied by  sales,  made  &om  time  to  time  of 
portions  of  the  real  estates,  by  order  of 
the  Court.  A  receiver  had  been  ap- 
pointed, and  the  above  summons  had 
been  adjourned  into  Court. 

Mr.  Joshua  WilUams  and  Mr.  Ferrers, 

for  the  plaintiff. — The  principal  objection 

taken  to  the  summons  is  this  :  that,  inas- 

muca  as  the  testator's  debts  have  been 
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paid  hj  tlie  produce  of  tlie  sales  of  port 
of  the  real  estates,  there  should  be  a  sum 
of  money  put  by  to  recoup  the  residue  of 
that  property.  The  validitj  of  that  objec- 
tion depends,  first,  on  the  answer  to  this 
question,  whether  the  direction  to  apply 
the  rents  and  profits  to  the  payment  of 
the  debts  and  the  postponement  of  the 
possession  of  the  estates  till  the  debts  are 
all  paid  do  not  together  amount  to  a  di> 
rection  to  accumulate,  which  may  be  in 
excess  of  the  prescribed  period,  and  there- 
fore void  ab  initio  ?  Trusts  for  the  pay- 
ment of  debts  out  of  rents  and  profits 
may  be  good ;  accumulations  of  the  rents 
and  profits  for  the  same  purpose  resem- 
ble trusts ;  and  will  be  good  within  the 
limits,  and  void  only  for  the  excess — 

WiUon  T,  HaUiley,  1  R.  &  M.  590 ; 
s.  c.  8  Law  J.  Bep.  (cs.)  Ohanc. 
171; 

Eawkitu  on,  Wills,  120  &  122 ; 
[and  other  cases  there  referred  to.] 

Jartnan  on  WiOs,  vol.  1,  286-7,  3rd 
ed. 
Here  the  sales  were  made  by  the  orders  of 
the  Court  under  a  trust  which  authorized 
such  sales.  The  sales  cannot,  of  course, 
be  now  disturbed,  and  as  the  estates  are, 
as  a  matter  of  &ct,  disencumbered,  the 
receiver  should  be  discharged  and  the 
plaintiff  let  into  possession — 

Lewis  on  Perpetuities,  637  ; 

Bacon  v.  Proctor,  1  Turn.  31 ; 

Bateman  v.  HotchJein,  10  Beav.  426 ; 
s.  c.  16  Law  J.  Bep.  (n.s.)  Chanc. 
614. 
But  in  the  next  place :  if  the  direction  in 
the  will  does  not  amount  to  a  trust  for 
accumulation  which  is  void  as  tending  to 
create  a  perpetuity,  then  we  say  the  case 
falls  within  the  first  section  of  the  Thel- 
lusson  Act,  39  &  40  Geo.  3.  c.  98,  and  not 
within  the  exception  in  the  second  section. 
Wherever  the  provisions  of  a  will  are 
such  as  that  to  cany  them  out  there  must 
be  an  accumulation  beyond  the  prescribed 
period,  the  case  comes  within  the  spirit 
of  the  Act.  If  this  testator  had  said  in 
so  many  words  that  the  accumulations  were 
to  go  on  "  till  the  estate  was  recouped," 
that  would  have  been  void  on  the  fla<se 
of  it.  What  he  does  say  is  this  :  "  Till 
all  the  debts  are  paid,  no  tenant  for  life 
shall  have  the  possession."     But    that 


makes  the  direction  to  be  one  that  is 
within  the  mischief  contemplated  by  the 
first  section ;  and  inasmuch  as  it  is  some- 
thing more  than  a  mere  direction  to  pay 
debte,  it  is  not  within  the  exception  in 
the  second  section  ;  so  far  as  it  is  "  that 
something  more,"  we  say  it  is  a  trust  for 
recouping  the  estate,  and  therefore  void. 
But  if  the  Court  is  against  us  in  that  re- 
spect, then  we  shall  insist  that  b^ond 
the  time  allowed  by  the  Act,  viz.,  twenty- 
one  years  {torn  the  testator's  deaUi  (which 
time  has  already  expired),  the  accomala- 
tions  cannot  go  on. 

Mr.  Dickinson  and  Mr.  Peto,  for  the 
parties  entitled  to  the  corpus  of  the  es- 
tates. — ^The  testator's  intentions  in  this 
cose  are  clear.  But  the  question  is, 
whether  there  is  a  trust  created  by  him, 
the  effect  of  which  is  to  keep  persons  en- 
titled otherwise  to  the  possession  of  the 
estates  out  of  that  possession  for  a  longer 
time  than  the  law  allows  P  We  say  that, 
ab  initio,  there  was  no  such  trust  created. 
The  testator's  position  was  this :  he  had 
considerable   estates,  over  which  he  had 

S'ven  his  mort^rage  and  specialty  cre- 
tors  powers  of  sale  and  disposition,  for 
payment  of  what  was  seemed  to  them. 
All  that  he  owed  might,  in  the  nature  of 
things,  have  been  paid  soon  after  his 
death.  He  wished,  however,  without  in- 
terfering with  the  powers  given  to  his 
creditors,  to  assure  the  estates  to  the  per- 
sons beneficially  entitled  to  them  free 
from  the  incumbrances.  He  therefore 
directed  that  no  person  should  take  the 
estates  tUl  all  the  debts  were  paid  out  of 
the  rente  and  profits  ;  by  which  means  he 
really  only  gave  his  creditors  an  additional 
security  for  their  money — 

Lord  Southampton  v.  The  Marquis  <if 
Hertford,  2  Ves.  &  B.  54. 
The  Courts  have  held  that  such  a  tmsfc 
as  that  is  good,  to  the  extent  that  it 
enables  the  tmstees  to  receive  the  rents 
and  profits.  But  if  so,  why  not  good  to 
the  extent  of  enabling  t^em  to  apply  them, 
in  paying  the  debts?  In  this  very  case 
the  Court  ordered  the  sale  of  the  estates 
for  payment  of  the  debts ;  and  when  it 
did  so,  must  have  had  regard  to  tiie  ac- 
cumulation clause.  The  Court,  thereforei, 
acted  on  the  assumed  validity  of  this 
trust  for  accumulation ;  and  we  crave  the 
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benefit  of  tbose  orders  of  the  Goart  in 
aid  of  onr  argument.  The  trust,  there- 
fore, is  not  void  ab  initio.  Bat  if  not  void 
<tb  initio,  it  has  clearly  not  been  in  anj  way 
inTalidated;  in  &ct,  it  has  been  acted 
on — and  by  the  Conrt  itself  since — and 
ought  to  be  strictly  carried  oat.  Bat 
what  has  been  done  here  ?  The  direction 
in  the  will  applies  to  "all"  the  estates, 
and  some  only  have  been  sold.  Why  was 
that  ?  To  clear  "  all,"  and  so  get  earlier 
possession  of  the  unsold  portions.  Bat 
in  equity  the  case  should  be  treated  "  as 
if  all "  the  estates  had  contributed ;  and 
as  they  have  not,  in  that  point  of  view 
(and  even  in  that  alone),  the  unsold  por- 
tions shonld  contribute  to  recoup  the 
others.  This  trust  was  either  good  or  bad 
from  the  first ;  and  the  question  is  not 
one  as  to  whether  the  "excess"  is  bad 
under  the  statute.  Suppose,  instead  of  a 
sale  of  part  of  the  estates,  there  had  been 
a  mortgage  of  them  ?  Then,  the  estates 
not  being  disencumbered,  the  trusts  mast 
have  been  continued,  and  the  tenant  for 
life  kept  out  of  the  possession.  We  say 
that,  apart  from  the  statute,  the  trust 
was  good  at  first,  and  so  good  entirely. 
A  trust  for  creditors,  apparently  void 
as  infringfing  against  the  roles  as  to 
perpetuities,  is  good,  because  the  cre- 
ditors may  enforce  their  rights,  and  so 
accelerate  the  possession.  Provided  the 
possession  of  the  estates  can,  fiom  the 
nature  of  the  trust,  be  accelerated,  it  is 
immaterial  how,  or  by  whose  acts,  that 
can  be  accomplished.  Here,  in  &ct,  the 
parties  beneficially  interested  might  long 
^o  have  paid  the  debts,  and  so  prodaced 
the  same  result — 

Lord  SotUhampton  v.  The  Marquis  of 
Hertford  (vM  supra). 
Brought,  as  these  estates  were,  into  the 
market,  the  trust,  as  between  tiie  testa- 
tor's estate  and  the  persons  claiming 
under  his  will,  still  remains  good.  On 
that  hypothesis  we  ask  the  Court  to  ad- 
minister the  trusts  of  the  will,  and  to 
give  the  beneficiaries  the  property  as  the 
testator  gave  it  to  them. 

Bateman  v.  Hotchkin  (ubi  supra), 
is  really  in  our  favour.     In  conclusion, 
we  submit  that  this  summons  should  be 
dismissed  with  costs ;  or,  in  the  altema* 
tive,  that  the  plaintiff  ought  not  to  be  let 


into  the  possession  without  some  provision 

being  made  out  of  the  rents  and  profits 

for  recouping  the  remaindermen  what  the 

corpus  of  their  estate  has  contributed— 

Bennett  v.  Wt/ndham,  23  Beav.  621 ; 

Varlo  V.  Faden,  27  Beav.  256 ;  s.  o. 

1  De  Gex,  F.  &  J.  211 ;  s.  c.  29 

Law  J.  Bep.  (n.8.)  Chano.  230. 

Hall,  V.C— Mr.  WiUiams,  I  will  not 
call  upon  yon  to  reply  in  this  case. 

The  testator  devised  certain  real  es- 
tates to  trustees  upon  trust  that  they 
should  receive  and  take  the  rents,  issues 
and  profits  of  the  devised  estates,  and 
from  time  to  time  pay  and  apply  the 
same  to  and  for  the  purposes  thereinafter 
mentioned  and  expressed  until  the  trusts 
thereinafter  declared  of  and  concerning 
the  money  to  arise  therefirom  should  be 
fully  satisfied  and  performed  : — "  And 
from  and  immediately  after,  and  so  soon 
as  the  trusts  thereinafter  declared  shall 
have  been  performed,  to  the  use  of  my 
said  son :" — Then  follow  a  series  of  linu- 
tations  in  strict  settlement.  The  trusts 
which  are  there  referred  to  as  trusts  of 
the  rents  and  profits,  "  until  the  trusts 
hereinafter  declared  of  and  concerning 
the  money  to  arise  therefirom  shaU  have 
been  fully  satisfied  and  performed,"  were 
trusts  that  the  trustees  should  pay,  dis. 
charge  and  satisfy  his  "  faneral  expenses 
and  all  such  debts  and  sum  and  sums  of 
money  as  shall  be  justly  owing  by  me  at 
the  time  of  vof  decease  unto  any  person 
or  persons  whomsoever  on  mortgage, 
bond  or  otherwise,  including  the  said  sum 
of  8,0002.[so  charged  upon  my  said  estate 
at  Swinhoe  by  the  said  settlement."  He 
then  proceeds  to  declare  that  the  rents 
and  profits  shall  &om  time  to  time  be 
received  by  the  trustees  and  be  applied 
in  the  liquidation  of  the  debts  that  were 
owing  at  the  time  of  his  death,  until  the 
whole  of  the  debts  of  every  description, 
including  the  8,O00Z.,  shonld  have  been 
fully  paidjofr  and  discharged, — "  and  that 
no  person  to  whom  any  estate  for  life  or 
in  tail  is  limited  or  intended  to  be  limited 
by  or  in  pursuance  of  my  said  will  shall 
be  entitled  to  the  rents  and  profits  of  the 
same  estates  or  of  any  part  thereof  until 
sach  estates  are  totally  disencumbered 
and  dear  of  debt." 
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Upon  the  oonatmciion  of  the  parta  of 
the  will  which  I  have  read,  I  think  it 
clear  in  this  case  that  thetestator  designed 
and  contemplated  that  the  annual  rents 
and  profits  would  be  applied  for  the  pur- 
pose  of  clearing  the  estate  from  debt  in 
the  way  which  he  has  expressed ;  and 
that  he  did  not  intend  by  this  form  of 
direction  to  authorise  the  trustees  in  any- 
way to  resort  to  the  corput  for  the  pur- 
pose of  paying  the  debta.  On  the  con- 
trary, the  testator  clearly,  as  I  think, 
negatives  that,  and  designs  payment  of 
the  debts  by  applying  the  annual  rents 
and  profits,  however  long  it  might  take. 

But  though  that  was  the  scheme  of  the 
testator,  that  scheme  was  necessarily 
subservient  to  the  rights  of  the  creditors 
to  get  paid  in  a  difiereot  way.  The  tes- 
tator does  not  by  his  will  at  all  attempt 
to  make  any  provision  for  that  state  of 
things  arising.  He  leaves  that  to  take 
its  chance,  and  he  creates  a  trust  of  the 
rents  and  profits  to  pay  the  debts ;  so  that 
they  would  be  paid  in  that  way,  and  that 
way  only,  unless  the  creditors  came  and 
availed  themselves  of  their  legal  rights  to 
be  paid  in  a  difierent  way,  or  unless  in  any 
way  consistent  with  the  law  of  the  country, 
including  the  administrations  of  estates 
in  this  Court,  the  debts  came  to  be  paid 
ofiT  otherwise  than  in  the  way  indicated. 

If  we  therefore  look  to  the  language  of 
the wiU  inthe  eventswhich  have  happened, 
the  trust  has  come  to  an  end,  and  the 
debts  have  in  fact  been  paid.  The  rents 
and  profits  were  only  to  be  applied  for 
those  purposes  until  the  debts  were  ac- 
tually paid. 

That  being  the  case,  I  am  now  asked 
in  reality  to  create  a  new  trust  and  a 
new  scheme — to  say  what  might  have 
been  attempted  to  have  been  said  by  the 
testator,  viz.,  "  Provided  that  if  any  of 
the  estates  should  be  sold  at  the  instance 
of  the  creditors  or  otherwise,  or  if  any  of 
the  estates  which  might  be  in  mortgage 
should  be  foreclosed,  then  you  must  go 
on  accumulating  until  you  have  got 
together  a  fund  equal  to  the  value  of  the 
property  so  sold,  or  the  equity  of  redemp- 
tion of  that  which  has  been  foreclosed, 
and  then  you  are  to  deal  with  that  pro- 
perty, and  let  it  constitute  part  of  the 
estate  which  is  to  be  subject  to  the  limi- 


tationa  of  this  will."  However,  the  tes- 
tator has  not  said  thfit,  and  I  cannot  take 
upon  myself  to  say,  that  that  course  must 
be  adopted ;  seeing  that  such  a  course  as 
that  certainly  would,  to  say  the  least  of 
it,  raise  a  veiy  grave  question  indeed 
whether  such  a  provision  as  that  could 
be  valid.  It  was  with  reference  to  that 
that  I  referred  to  what  the  Master  of  the 
Bolls  said  in  the  case  of  Batemanv.Motch- 
kin  (uK  Bttpra),  for  it  was  not  the  deci- 
sion itself  that  I  referred  to.  No  doubt 
the  trust  is  a  perfectly  good  trust,  as  the 
cases  of  Lord  Southampton  v.  The  Marquis 
of  Hertford  (vhi  gupra},  Marshall  v.  flbi- 
loway  (1)  and  a  variety  of  cases  of  the 
same  kind,  establish.  But  though  the  trust 
is  a  perfectly  valid  trust  so  £a,r  as  regards 
payment  of  the  debts,  it  is  a  totally  dif- 
ferent question  whether,  when  the  trust 
cannot  any  longer  be  performed  and  is 
no  longer  required,  this  Court  is  to 
create  another  trust  to  take  the  place  of 
that  which  has  come  to  an  end ;  and  come 
to  an  end  in  a  manner  which  we  must 
consider  the  testator  cannot  have  disre- 
garded, cannot  have  been  ignorant  of, 
and  which  if  he  could  have,  we  must  take 
it  he  would  have,  provided  for. 

Having  said  so  much  as  I  have,  and 
having,  as  I  consider,  said  enough  {<tr 
the  purpose  of  determining  the  question 
upon  the  construction  of  the  will,  still 
if  the  question  had  to  be  determined 
with  reference  to  an  express  provision 
(supposing  there  had  been  an  express 
provision),  I  certainly  should  consider, 
myself^  that  such  a  provision  as  that  could 
not  be  sustained  in  point  of  law.  It 
seems  to  me  to  be  directly  in  the  teeth 
of  the  principles  upon  which  the  accumu- 
lations of  rents  and  profits  have  been  held 
invalid  with  reference  to  the  rights  of  the 
parties  taking  under  the  settlement ;  that 
is  to  say,  Marshall  v.  HolXoway  (vhi 
supra)  and  Holloway  v.  HoUoufoy ;  Hot- 
lotoay  V.  Webber  (2),  and  all  those  cases 
which  hold  the  trusts  to  be  perfectly  good 
for  the  purpose  of  paying  debts  (it  is  a 
mode  of  paying  the  dsbts)  at  the  same 
time  say — "  you  cannot  go  beyond  that, 

(1)  2  Swanst.  432. 

(2)  37  Law  J.  Bep.  (n.8.)  Chane.  865 ;  s.  c. 
Lav  £ep.  9  Eq.  623. 
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and  if  Yoa  are  to  aooamnlate  iMjond  the 
time  wnen  all  the  debto  are  paid  and  to 
acoamulate  for  the  benefit  of  the  persons 
who  will  take  taider  the  limitations, 
that  is  bad."  That  is  bad  notwithstand. 
ing  this,  that  the  limitations  of  the 
estates  themselves  might  be  perfectly 
valid;  and  valid  with  reference  to  any 
shifting  olanse  which  might  be  contained 
in  the  settlement,  although  there  might 
be  a  succession  of  minorities,  and  there- 
fore incapacity  to  bar  the  entail.  Althongh 
those  are  penectly  valid  notwithstanding 
that  state  of  things,  still  they  have  said 
accumulating  is  a  different  thing.  Yon 
are  not  to  create  a  property  in  that  way. 
It  is  obvious  that  by  a  scheme  of  this 
kind  a  man  might  buy  au  estate  for 
100,000/.,  and  he  might  pay  95,000/.  for 
it,  and  in  that  sort  of  way  he  might  go 
on  accumulating  through  a  succession  of 
minorities  to  pay  off  the  debt ;  and  if  the 
creditors  did  not  claim  tiieir  money  the 
result  would  be  that  the  man  might  in 
that  way  create  an  estate  which  at  his 
death  would  have  had  no  real  existence. 
I  should  have  thought  myself  that  such 
a  trust  as  that  would  be  invalid.  But  in 
this  particular  case  I  rather  go  upon  the 
ptoticnlar  language  of  this  will;  and  I 
hold  that  I  am  not  at  liberty  to  create 
a  trust  for  the  purpose  of  raising  that 
which  has  already  been  paid  off  and  dis- 
charged, and  properly  paid  off  and  dis- 
charged, although  it  has  been  paid  off 
and  discharged  through  the  assistance  of 
this  Court. 

Therefore  the  result  will  be  that  the 
plaintiff  will  be  let  into  possession. 

Solicitors — Mesors.  Gray  &  Monnsey,  for  plaintiff; 
Meesrs.  Mivrkby,  Tarry  &  Stewaii,  for  defend- 
ants. 


} 


CAPBON  V.   CAFBON. 


Malins,  V.C. 

1874. 
Jan.  20,  21. 

Apportionment  Act,  1870 — Bents  of  Real 
Estate  specifically  devised — Devisee — Exe- 
cutor— Apportionment. 

A  testator  seized  in  fee  specifically  devised 
real  estate  by  a  mil  made  before  the  Appor- 


Oonment  Aet,  1870.  By  a  eodioU  madt 
after  the  Aet  he  confirmed  his  will,  and  he 
subsequently  died  between  the  half  yearly 
days  on  which  the  rents  of  the  devised  estate 
were  payable : — Held,  thcU,  under  the  Ap- 
portionment Act,  1870,  the  rents  of  Oie 
devised  estate  were  apportionable  between 
the  devisee  and  the  personal  representative 
of  the  testator. 

Observations  upon  theApportionment  Act, 
1870,  and  upon  Jones  v.  Ogle  (42  Law  J. 
Bep.  (n.s.)  Chanc.  334;  s.  c.  Law  Bep. 
8  Chano.  192). 

The  late  Mr.  George  Capron  by  his 
will,  dated  April  2nd,  1866,  amongst 
other  things  bequeathed  certain  life  an- 
nuities payable  quarterly,  the  first  payment 
to  be  made  at  the  expiration  of  three 
months  after  his  death  ;  and  directed  that 
a  proportionate  part  of  such  annuities 
should  be  payable  up  to  the  day  of  the 
determination  thereof,  in  case  the  same 
respectively  should  determine  on  any 
other  than  the  quarterly  days  of  payment ; 
and  charged  the  said  annuities  upon,  and 
made  them  payable  out  of  the  rents  and 
profits  of  his  hereditaments  in  the  county 
of  Northampton,  in  exoneration  of  all  his 
other  real  and  personal  estate.  The  said 
testator  then  devised  his  said  heredita- 
ments  in  the  county  of  Northampton  to 
trustees,  their  heirs  and  assigns,  upon 
trust,  to  raise  by  mortgage  such  sums  of 
money  as  should  be  required  for  the  pay. 
ment  of  such  of  his  debts  and  legacies, 
and  other  capital  moneys  by  his  will 
directed  to  be  paid,  as  his  personal  estate 
should  be  insufficient  to  satisfy ;  and,  sub- 
ject thereto,  the  said  trustees  were  to 
settle  and  assure  the  said  hereditaments, 
subject  to  and  after  making  due  provision 
for  securing  the  payment  out  of  the  rents 
and  profits  thereof  of  the  annual  auras 
thereinbefore  directed  to  be  paid  thereout, 
to  the  use  of  the  testator's  then  eldest  son, 
the  defendant,  C^rge  Halliley  Capron, 
during  his  life,  with  divers  remainders 
over  in  strict  settlement,  and  an  ultimate 
remainder  to  his  own  right  heirs.  The 
said  testator  then  bequeathed  all  his  re- 
siduary personal  estate  to  trustees,  upon 
trust  for  sale  and  conversion ;  and,  eher 
payment  of  his  debts,  funeral  expenses 
and  l^^es,  to  invest  the  proceeds  in  the 
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pnrchBM  of  liereditamenis,  to  be  settled 
upon  the  same  trasts  as  the  said  heredita- 
ments in  the  oounty  of  Northampton. 

The  testator  Inr  a  codicil,  dated  the  Ist 
daj  of  Jnly,  1871,  after  giving  an  interest 
which  he  had  pnrohasea  in  certain  tmst 
fiinds,  and  making  certain  beqnests  and 
giving  certain  directions  respecting  the 
discontinuance  of  certain  allowances  made 
by  him  as  therein  mentioned,  in  all  other 
respects  thereby  ratified  and  confirmed 
his  said  will. 

The  testator  died  on  August  24th, 
1872,  and  a  settlement  was  afterwards 
dnly  executed  in  accordance  with  the 
terms  of  his  will.  The  rents  of  such  parts 
of  the  testator's  real  estate  in  the  county 
of  Northampton  as  were  let  to  tenants 
at  the  time  of  his  death  were  payable 
half-yearly,  on  Lady-day  and  Michael- 
mas ;  and  the  whole  rents  which  became 
due  for  the  half-year  commencing  on 
Lady-day,  1872,  and  ending  on  September 
29th,  1872,  amounting  to  the  sum  of 
2,8202.  17«.  5(2.,  having  been  paid  to  the 
tenant  for  life,  a  question  was  raised  by 
the  trustees  of  the  settlement,  on  behalf 
of  the  persons  interested  in  the  residuary 
personal  estate,  whether  such  half-year's 
rents  ought  not  to  be  apportioned  under 
the  Act  of  1870,  as  between  such  persons 
and  the  tenant  for  life. 

The  Apportionment  Act  of  1870  came 
into  operation  on  the  1st  of  August,  1870, 
i.e.,  between  the  date  of  the  will  and  that 
of  the  codicil,  and  that  Act  in  section  2 
enacts  as  follows — 

"  From  and  after  the  passing  of  this 
Act,  all  rents,  annuities,  dividends  and 
other  periodical  payments  in  the  nature 
of  income  (whether  reserved  or  made  pay- 
able  under  an  instrument  in  writing  or 
otherwise),  shall,  like  interest  on  money 
lent,  be  considered  as  accruing  from  day 
to  day,  and  shall  be  apportionable  in  re- 
spect of  time  accordingly." 

Mr.  CoUoii  and  Mr.  0.  A.  Sauiiden,  for 
the  in&nt  remaindermen  under  the  settle- 
ment, the  plaintififs  in  the  special  case.— 
The  moneys  in  question  are  rents  of  the 
devised  estates.  The  testator,  by  a  codicil 
to  his  will,  executed  after  the  passing  of 
the  Apportionment  Act,  confirmed  his 
will,  uiereby  making  it  an  instrument 
publidied  after  the  passing  of  the  Act, 


and  tiie  Act,  under  which  aD  rents  art 
apportionable,  clearly  applies.  This  is  iho 
first  case  in  which  the  question  has  really 
arisen.     In 

Whitehead  v.  WhUehead,  16  Bq.  528, 
all  that  was  decided  was  that  a  dividend 
on  a  specific  legacy  of  shares  in  a  limited 
liability  oomptuiy  was  not  apportionable 
under  the  Act ;  and 

Jones  V.  Ogle  (vM  artpra), 
was  the  case  of  a  division  of  profits  under 
a  private  trading  partnership,  which  were 
held,  under  the  circumstances,  not  to  be 
"  periodical  payments,"  within  the  mean- 
ing of  the  Act. 

The  6th  section  of  the  Act,  providing 
that  nothing  therein  contained  should 
render  apportionable  annual  sums  made 
payable  in  policies  of  assurance,  shews 
how  extensive  its  operation  was  supposed 
to  be. 

Mr.  Everitt  and  Mr.  Kekewieh,  for  the 
tenant  for  Ufe. — ^Both 

Whitehead  v.  Whitehead  (uW  «upro), 
and 

Jones  V.  Ogle  (ubi  svpra) 
are  authorities  in  our  fi&vour.     The  mar- 
ginal note  in 

Whiishead  v.  Whitehead  (vbi  supra} 
is  that  income  arising  &om  personalty 
specifically  bequeathed  is  not  apportion- 
able  under  the  Act  of  1870  between  the 
specific  legatee  and  the  estate  of  the  tes- 
tator, and  a  specific  devise  of  real  estate 
must  be  treated  on  the  same  footing  as  a 
specific  bequest  of  personalty.    In 

Jones  V.  Ogle  (ubi  supra). 
Lord  Selbome,  L.C.,  said  that  he  should 
have  great  difficulty  in  holding  that  the 
Act  was  intended  to  alter  the  proper  con- 
struction of  words  contained  in  a  will 
made  before  the  Act  passed,  and  that  the 
construction  of  the  words  of  a  specific  gift 
would  generally  be  taken  according  to  the 
meaning  of  them  at  the  period  when  the 
will  was  made.  Here  the  will  was  made 
before  the  Act,  and  though  the  testator 
died  after  the  Act,  under  the  Wills  Act 
(7  Will.  4  and  1  Vict.  c.  26),  a  will  only 
operates  from  the  death  of  the  testator 
with  reference  to  the  real  and  personal 
estate  which  passes  thereunder,  while  the 
codicil,  which  is  said  to  have  had  the  eSect 
of  republishing  the  vrill,  was  made  for  an- 
other purpose,  and  in  no  way  afiiscts  the 


Digitized  by 


Google 


Vot  43.] 


MIOHAETiMAfl  1873  to  MIOHAELMAS  1874. 


679 


question  of  the  constractlon  of  the  will ; 
and,  for  the  pnrpose  of  interpreting  the 
meaning  of  the  testator's  gifts,  his  will 
most  be  treated  as  if  he  had  died  in  1866. 
The  will  shews  that  the  testator,  who 
most  he  taken  to  have  known  what  the 
law  then  was  and  that  the  rents  were  not 
then  apportionable,  intended  to  provide 
for  the  payment  of  the  annuities  he  be- 
queathed ont  of  the  rents  of  the  devised 
estates.  In  fact,  he  expressly  charges 
them  on  those  rents,  making  the  first 
payment^  which  the  devisee  has  in  fact  to 
make,  payable  three  months  after  his 
death.    By 

Jones  T.  Ogle  (ubi  twpra) 
(he  words  of  the  will  most  be  read  accord- 
ing  to  the  law  in  force  when  the  will  was 
made.  Here  the  testator  mast  be  taken 
to  have  given  the  rents  to  the  person  who 
was  to  succeed  him  and  to  pay  the  an- 
noities,  and  the  Court  wUl  not  allow  the 
Act  to  have  the  effect  of  disappointing 
or  altering  the  intention  of  the  testator. 

[Malins,  V.C. — ^Yoor  argument  is,  that 
if  the  testator  had  died  the  day  after  his 
will  was  executed,  the  devisee  for  life 
would  have  taken  these  rents,  and  the 
testator  must  be  considered  to  have  known 
the  state  of  the  law,  and  to  have  intended 
what  the  law  carried  oat ;  and  it  comes 
to  this — that  the  Act  cannot  apply  to  any 
will  made  before  the  Act  passed.] 

Not  to  any  will  where  there  are  provi- 
sions and  a  specific  devise  of  this  cha- 
racter. 

[Mr.  BomUiu,  &>r  the  trustees,  referred 
to 

BoBeingrave  r.  Burke,  1  Irish  Bep. 
Eq.  186.] 

That  was  a  case  decided  in  Chambers 
in  Ireland,  and  it  will  not  be  followed  by 
the  Court  here,  where  there  is  a  case  be- 
fore the  Conrt  of  Appeal  which  is  appli- 
cable and  in  conflict  with  it. 

Mr.  BawUns,  for  the  trustees. 

Mr.  Cotton,  in  reply. — The  words  of  the 
Act  of  1870  are  of  the  most  comprehensive 
character.  Bent  cannot,  in  itself,  be 
looked  upon  as  one  entire  thing  due  on 
the  rent-day,  but  as  a  number  of  units 
coming  due  de  die  in  diem.  It  is  ad- 
mitted that  if  the  will  had  been  after  the 
Act  the  argument  of  the  other  side  would 
lall  to  the  groond.    The  confirming  the 


will   by  the  codioil  has  had  the  same 
effect. 

Jones  T.  Ogle  (t«5*  supra) 
is  not  material  as  to  the  effect  of  a  gift, 
though  it  is  as  to  construction.  Here 
there  are  no  words  which  give  the  rents 
to  the  devisee  as  a  matter  of  construction. 
Moreover,  the  last  section  of  the  Act  is, 
in  fact,  retrospective,  and  applies  to  in- 
struments then  already  in  existence. 

Malins,  V.C. — ^The  point  raised  by  this 
special  case  is  one  of  very  great  and  ge- 
neral importance  on  the  construction  of 
the  Apportionment  Act,  1870,  which  has 
been  the  subject  of  difference  of  opinion, 
and  has,  in  the  absence  of  judicial  con- 
struction, caused  many  persons  difiSculty 
in  administering  estates. 

A  testator  seised  in  fee  devises  estates 
for  life,  with  remainder  over  in  strict  set- 
tlement ;  but,  in  considering  the  question, 
it  makes  no  difference  whether  the  devise 
is  in  strict  settlement  or  to  a  person  in 
fee,  and  the  qnestion  is,  in  effect,  the 
simple  one  whether,  in  the  case  of  a  tes- 
tator seised  in  fee  dying  between  the  half- 
yearly  or  other  days  of  periodical  payment 
there  should  be  an  apportionment  of  the 
rents  in  fi&vour  of  his  personal  representa- 
tive, or  whether  the  devisee,  who  will  be 
the  owner  of  the  estate  when  the  next 
half-yearly  or  periodical  payment  becomes 
due,  is  to  have  the  entire  rent.*  The  law 
before  this  Act  was  passed  was  perfectly 
plain.  In  all  cases  of  money  lent  on  mort- 
gage, with  interest  &lling  due  &om  day 
to  day,  if  the  mortgage  debt  was  given, 
the  personal  repreeentauve  woald  have  the 
interest,  or  so  many  days'  interest  as, 
taking  it  from  day  to  day,  would  have 
accrued  up  to  the  day  of  the  testator's 
death ;  but  in  this  particular  case,  there 
would  not  be  an  apportionment  between 
the  estate  of  the  devisor  and  the  devisee. 
The  estate  of  the  devisor  would  have  had 
no  portion  of  the  accruing  rent,  and  the 
devisee,  who  was  owner  of  the  estate 
when  the  debt  became  actually  due,  would 
have  had  the  whole  half-yearly  or  period- 
ical payment.  This  being  a  very  defective 
state  of  things,  this  Act  of  1870  was 
passed,  having  for  its  object,  as  I  un- 
derstood at  the  time,  and  as  I  collect 
from  its  terms,  the  maldng  of  apportion* 
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ments  generttlly.  It  is  an  Act  intttaled, 
"  For  the  Better  Apportionment  of  Rents 
and  other  Periodical  Payments,"  and  after 
reciting — "Whereas  rents,  and  some  other 
periodical  payments,  are  not  apportionable 
(like  interest  on  money  lent),  in  respect 
of  time,  and  for  remedy  of  some  of  the 
mischiefs  and  inconveniences  thereby 
arising  divers  statutes  have  been  passed." 
And  proceeding— "Whereas  it  is  expe- 
dient to  make  provision  for  the  remedy  of 
all  such  mischiefs  and  inconveniences," 
it  enacts  in  its  2nd  section  as  follows — 
[His  Honour  here  read  the  2nd  section, 
stated  above,  and  continued,] 

Now,  therefore,  as  I  read  it,  the  inten> 
tion  of  the  legislature  is  to  assimilate  rent 
to  money  lent.  If  this  testator  had  been 
the  owner  of  money  lent  on  mortgage,  the 
interest  of  snch  money  would  have  been 
undoubtedly  apportionable,  and  I  take  it 
that  the  enactment  I  have  just  read  is  a 
general  provision  applicable  to  this  very 
case.  Here  the  testator  devised  his  estate, 
and  without  a  word  abont  the  accruing 
rent.  The  accruing  rents  £fill  due  from 
day  to  day  —  every  day  a  &esh  sum 
£ei1Is  due ;  and  consequently  as  many 
days'  interest  as  have  elapsed  since  the 
last  quarterly  or  half-yearly  payment  be- 
came due,  in  my  opinion  are  apportion, 
able,  and  go  to  the  general  personal  re- 
presentative of  the  testator,  and  not  to 
the  devisee  of  the  estates.  This  would 
have  been  my  interpretation  of  the  sta- 
tute independently  of  authority ;  but  the 
Vice-Chancellor  of  Ireland,  in  a  fully  con- 
sidered  judgment,  in  the  case  of  Bosein- 
grave  v.  Burke  («6i  supra),  has  arrived 
at  the  same  conclusion.  It  was  objected 
that  that  case  had  been  decided  in 
Chambers;  but  it  is  the  carefully  con- 
sidered opinion  of  an  able  Judge,  reported 
with  his  sanction.  It  is  in  exact  accordance 
with  the  opinion  I  had  come  to  on  the 
terms  of  the  Act,  and  although  it  was 
argued  in  Chambers,  yet  being  argued  by 
counsel,  I  do  not  think  it  entitled  to  the 
less  consideration  because  it  was  delivered 
in  one  room  rather  than  another.  I 
think,  therefore,  it  is  a  good  authority. 

Then  it  is  said  that  the  decision  of  the 
full  Court  of  Appeal  in  Jones  v.  Ogh  (ubi 
supra)  has  an  miportant  bearing  apon 
the  question.    Of  ooorse,  I  need  not  gay 


that  if  the  point  had  been  decided  by  the 
Court  of  Appeal  I  should  have  followed 
the  decision ;  but  the  point  was  not  de- 
cided in  Jones  v.  Ogle  (vibi  supra).     That 
case  turned  npon  tiie  particular  words  of 
the  will,  which  were — "  As  to  the  share 
and  interest  which  I  have  in  the  LiUeshall 
Iron  Company,  I  bequeath  the  dividends 
and  income  thereof  to  my  nncle,  J.  T. 
Ogle,  for  his  life,  and  after  his  death  the 
same  share  and  interest  shall  belong  to 
his  two  daughters,  in  equal  shares ; "  and 
the  decision  of  the  Court  of    Appeal, 
affirming  the  view  of  the  Master  of  the 
Bolls,  turned  on  the  effect  of  these  words. 
Now,  if  a  man  says,  "  I  give  all  the  divi- 
dends I  am  able  to  give,"  does  not  that 
include  the  whole  of  the  dividends,  irre- 
spective of  any  apportionment  ?     So,  in 
this  case,  the  testator  could  do  what  he 
pleased  with  his  property,  and  if  he  had 
used  the  words,  "  I  give  my  lands,  and 
all  the  rents  accruing  for  or  in  respect 
thereof,"  that  would  have  been,  like  JoTies 
V.  Ogle  (ubi  supra),  an  express  gift  ot 
accruing  rents ;  and Ishould  have  held  it 
so,  the  cardinal  point  in  construing  wills 
being  to  ascertain  the  testator's  intention. 
But  I  am  bound  to  say  there  are  some 
observations  of  the  Lord  Chancellor  which 
seem  rather  to  imply  a  doubt  whether  the 
Act  of  1870  is  to  apply  to  wills  already 
made,  or  made>  before  the  passing  of  the 
Act.    There  is,  however,  no  decision  on 
the  subject,  and  therefore  I  cannot  regard 
it  as  fettering  my  discretion  in  this  case, 
and  I  think  the  true  answer  is  this — ^that 
if  the  legislature  had  intended  the  Act 
not  to  apply  to  instruments  already  exe- 
cuted, they  would  probably  have  said  so. 
But  the  words  of  the  Act  are  very  ge> 
neral ;  it  takes  effect  &om  the  time  of  its 
passing,  and  its  general  enactment  in  sec- 
tion 2  to  my  mmd  was  clearly  intended 
to  apply  to  all  instruments  which,  at  all 
events,  should  come  into  operation  after 
the  passing  of  the  Act,  and  the  will  does 
come  into  operation  after  the  passing  of 
the  Act,  supposing  the  testator  dies  after 
it  passed.     Every  testator  is  presumed  to 
know  the  law.     This  testator  made  his 
will  in  1866,  but  he  made  his  codicil 
after  the  passing  of  the  Act.    So  thatt  as 
this  testator  confirms  and  republishes  his 
will  by  the  codicil  in  1871,  I  think  ho 
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most  be  oonsidered  as  repeating  every 
word  of  his  will  at  thai  time.  In  that 
sense,  therefore,  the  will  is  made  after  the 
passing  of  tiie  Act.  It  is  very  material 
to  observe  that  the  Apportionment  Aot, 
4  &  5  Will.  4.  0.  22,  does  provide  that  it 
shall  apply  to  all  payments  coming  dne 
at  a  fixed  period,  under  any  instmment  to 
be  ezecated  after  the  passing  of  that  Act, 
or  (being  a  will  or  testamentary  instrn- 
ment)  that  shall  come  into  operation  after 
the  passing  of  that  Act ;  in  other  words, 
where  the  testator  shaJl  die  after  the 
passing  of  the  Act.  That  Act  expressly 
provides  that  it  shall  apply  to  all  wills,  at 
whatever  period  they  come  into  operation 
after  the  passing  of  the  Act.  It  is  to  the 
last  degree  improbablathat  the  leg^islatnre 
should  have  intended  on  Act,  expressed  in 
the  most  general  terms,  to  have  had  the 
limited  operation  contended  for. 

Therefore,  upon  the  ground  that  the 
enactment  is  most  genend,  my  opinion  is 
that  it  must  apply  to  all  cases,  at  what- 
ever times  the  instrument  is  executed, 
provided  it  comes  into  operation  after  the 
passing  of  the  Act;  and  that  being  so, 
the  Aot  applies  in  this  case,  and  the  rent 
must  be  taken  just  the  same  as  interest 
accruing  firom  day  to  dav,  and,  conse- 
qnently,  I  am  of  opinion  that  there  must 
be  an  apportionment  between  the  de- 
visee and  the  personal  representative  of 
the  testator. 

SoUciton — Uessrs.  Clarke,  Son  Sc  Rawliiu,  for  all 
parties. 


Jkssbl,  M.B.  1 

1874.  >  WBLLS  V.  WBLLS. 

July  24.     J 

Will — CoMtrucHon — Nephews  andNieces 
— Hxiebaud^s  Sifter'a  ChUaren. 

A  testatrix  by  her  wiU  made  a  hequest 
as  follows :  "  I  give  to  my  niece  A.  B.  my 
large  china  dish  and  iMuin  and  three  china 
plates."  A.  B,  was  not  the  niece  by  blood 
of  the  testatrix,  but  of  the  testatrix's  hus- 
band. Tlie  wtU  also  contained  otJier  spe- 
cific bequests  to  nephews  and  nieces  mho 
were  the  testatrix's  nieces  by  blood.     The 

Nbw  Sebos,  43.— Chamc. 


testatrix  also  bequeathed  a  sum  of  6002.  to 
two  trustees  upon  trusts  for  investment  and 
for  payment  of  the  income  to  her  sitter 
E.  B.  for  life,  and  after  her  decease  she 
bequeathed  the  capital  equally  amongst  the 
whole  of  her  nepheuis  and  nieces  who  should 
be  living  at  h^r  decease,  declaring  that  in 
ease  any  nephew  or  niece  should  have  died 
before  the  period  of  distribttHon  leaving  issue, 
the  share  of  such  nephew  or  niece  was  to  go 
to  such  issue ;  and  the  testatrix  directed  her 
trustees  to  divide  the  residue  of  her  house- 
hold furniture  and  effects  amongst,  and 
gave  and  bequeaihed  all  the  residue  of  her 
personal  estate  and  effects  to,  all  her  ne- 
phews and  nieces  who  should  be  living  at 
the  time  of  her  decease  in  equal  shares. 

The  testatrix  died,  leaving  eleven  ns- 
phews  Mid  nieces  by  blood,  seven  being  the 
children  of  a  sister  and  four  the  children 
of  a  brother. 

At  the  dale  of  the  wili,  and  also  at  the 
death  of  the  testatrix,  there  were  nine  ne- 
phews and  nieces  by  blood  of  her  husband 
living,  eight  of  them  (including  A.  B.)  being 
chUaren  of  one,  and  one  being  a  child  of 
another  of  the  testatrix's  husband's  sis- 
ters: — 

Held,  that  neither  A.  B,  nor  the  other 
children  of  the  testatrix's  husbartd's  sisters 
were  entUled  to  share  in  the  household 
furniture  or  residuary  estate. 

Catherine  Field,  widow,  by  her  will 
dated  the  12th  of  October,  1871,  made 
several  sx>eoifio  bequests;  among  others 
a  bequest  in  the  following  terms  — 
" I  give  to  my  niece,  Ann  Burman,  my 
large  china  ^sh  and  basin,  and  three 
china  plates."  Ann  Burman  was  not  a 
niece  by  blood  of  the  testatrix,  but  was 
the  daughter  of  a  sister  of  her  husband. 
Some  of  the  other  specific  bequests  were 
to  nephews  and  nieces  who  were  such  by 
blood.  After  the  specific  bequests  the 
testatrix  proceeded  as  follows — 

"  I  give  and  bequeath  to  my  said  ne> 
phews,  Thomas  Wells  and  Edward  Lloyd, 
of  Hatton,  engineer,  their  executors, 
administrators  and  assigns,  the  sum  of 
6001.,  now  owing  to  me  on  mortgage, 
upon  trust,  that  they,  my  said  trostees 
or  the  survivor  <^  them,  his  executors  or 
administrators,  shall  and  do  lay  oat  and 
invest  the  same  in  the  parliamentary 
48 
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stocks  or  funds  of  Graat  Britain,  or  at 
interest  on  good  freehold  seoarities  in 
England,  or  else  to  permit  the  same  to 
remain  on  its  present  seoority,  and  upon 
trust  to  par  the  interest,  dividends  and 
annual  produce  arising  fivm  such  money 
and  securities  unto  mj  said  sister,  Eliza- 
beth Bolton  (who  had  been  previously 
mentioned),  and    her  assigns,  for  and 
during  the  term  of  her  natural  life,  or 
else  to  permit  her  to  receive  the  same  for 
her  own  absolute  use  and  benefit.     And 
from  and  immediately  after  her  decease, 
I  give  and  bequeath  unto  the  whole  of 
my  nephews  and  nieces  who  shall  be 
living  at  her  decease  the  said  capital  or 
principal    sum  of  6002.,   to  be  equally 
divided  between  and  amongst  them,  share 
and  share  alike,  for  their  own  absolute 
use  and  benefit ;  but  in  case  any  or  either 
of  my  said  nephews  or  nieces  shall  die 
before  such  division  as  aforesaid,  leaving 
any  issue  him,  her  or  them  surviving, 
then,  I  direct  that  the  share  of  him,  her 
or  them,  my  said  nephews  or  nieces  so 
dying  as  aforesaid,  shall  g^  to  and   be 
equaJUy  divided  amongst  such  children,  if 
more  than  one,  and  if  only  one  such  child, 
(hen  to  such  only  child  absolutely ;  such 
child  or  children  to  take  their  parents' 
share  only.     I  direct  my  said  trustees  to 
divide  all  the  residue  of  my  household 
furniture   and  effects    amongst    all  my 
nephews  and  nieces  who  shall  be  living 
at  my  decease  equally,  share  and  share 
alike,  for  their  own  raspective  absolute 
use  and  benefit.    I  give  and  bequeath  all 
the  residue  of  my  personal  estate  and 
effects,  of  whatsover  kind  and  wheresover 
situate,  unto  all  my  nephews  and  nieces 
who  shall  be  living  at  the  time  of  my  de- 
cease, to  be  equally  divided  between  them, 
share  and  share  alike,  for  their  own  respec- 
tive absolute  use;"   and  ihe  testratrix 
appointed  Thomas  Wells   uid   Edward 
Lloyd  trustees  and  executors  of  her  will. 

The  said  testatrix  left  eleven  nephews 
and  nieces  by  blood  her  surviving,  and  no 
more  (that  is  to  say),  seven  children  of 
the  testatrix's  sister,  ^Ni^ry  Wells,  and  four 
children  of  the  testatrix's  brother,  Ben. 
jamin  Kemp. 

At  the  respective  times  of  the  date 
of  the  said  will,  and  of  the  death  of 
the  said  testatrix,  there  were  nine  ne- 


phews and  nieces  by  Uood  at  her  Ins- 
band,  and  no  more  living,  that  is  to  sij, 
eight  children  of  Mary  Bnrman,  a  sister 
of  the  testatrix's  husband  (amongst 
whom  was  Ann  Burman),  <uid  one  cmld 
of  Esther  Kemp^  another  sister  of  tlie 
testatrix's  hnsbuid. 

The  trustees  filed  a  bill  for  the  exeea- 
tion  of  the  trusts  of  the  will  and  for  ad> 
ministration,  and  the  caase  ooming  on  to 
be  heard  on  further  consideration,  the 
question  arose  whether  Ann  Bnrman  and 
the  other  the  nephews  and  nieces  of  the 
testatrix's  husband  took  any  part  in  the 
bequests  of  the  residuary  mmitare  and 
effects  and  in  the  genenJ  restdne  of  the 
testatrix's  personal  estate. 
Mr.  Speed,  for  the  tmsteee. 
Mr.  CUffard,  for  (he  nephews  and  nieees 
of  the  testatrix's  hnsband,  argned  (hst 
the  testatrix  having  in  the  previons  part 
of  the  will  deacrib^  one  of  her  husband's 
nieces  by  blood  as  her  niece,  she  must 
have  intended  to  include  all  her  hus- 
band's nephews  and  nieces  in  the  g^ifts  in 
question.     He  cited 

Orant  v.  OratU,  39  Law  J.  Bep.  (s.B.) 
C.P.  140  (Ex.  Ch.)  ibid.  272 ;  s.  e. 
Law  Bep.  5  G.P.  380  (Ex.  (%.) 
iWd.  727; 
JattMo  V.  Smith,  U  Sim.  214 ; 
Owen  V.  Bryani,  2  De  Oex,  M.  ft  G. 
697 ;  8.  c.  21  Law  J.  Bep.  (r.b.) 
Ghanc.  860. 
[The  Masteb  or  thk  Bolls  referred 
to 

In  re  BUneer't  TrmU,  Law  Bep.  6 
Ghanc.  App.  351.] 
Mr.  Henderson,  for  the  nephews  and 
nieces  by  blood  of  the  testatrix,  was  not 
called  upon. 

The  Mastbb  or  the  Bolls  said — ^I 
think  Mr.  Giffard  has  argued  exceedingly 
well.  I  thought  the  principle  was  well 
established  that  when  a  word  has  a  pri- 
mary signification,  (hose  who  allege  aia- 
other  meaning  are  not  allowed  extrinsic 
evidence  to  shew  that  meaning.  Here  is 
a  gift  to  nephews  and  nicest.  Now  have 
these  words  a  primary  and  ordinary  sig- 
nification? The  Court  of  Appeal  in 
Ghancery  decided  that  they  had.  Lord 
Justice  Mellish  in  his  judgment  in  the 
case  of  Jn  re  Blower" s  2Viw<*  («W  »%^pra) 
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said  in  two  passages,  that  nephew  or 
niece  meant  child  of  brother  or  sister. 
If  that  is  BO,  they  mnst  take  unless  there 
is  something  in  the  context  to  give  the 
words  a  contrary  meaning.  Now  the  con- 
text is,  that  in  a  former  part  of  the  will, 
where  Ann  Bnrman  is  described  as  the 
testatriz's  niece,  the  testatrix's  husband's 
niece  is  called  "  niece."  It  is  said  that 
haying  used  the  word  there  in  a  secondary 
meaning,  it  is  to  have  a  secondary  mean- 
ing in  the  residaary  gift,  lagree  with  Lord 
Hatherley's  judgment  in  Smith  v.  Lidiard 
(1).  But  Qrmit  y.  Orant  (ubi  tupra) 
creates  a  difficulty.  I  think  the  Court  laid 
down  no  proposition  of  law  there,  bat  laid 
down,  contrary  to  the  Lords  Justices,  that 
a  wife's  brother's  child  was  a  nephew  or 
niece.  This  is  not  a  question  of  law  but  of 
the  English  language,  and  I  must  decide 
between  the  two  Courts.  I  haye  no 
doubt  that  the  primary  meaning  is  "  child 
of  brother  or  sister,'*  and  the  Court  of 
Af^eal  in  Chancery  is  to  be  preferred  to 
the  Exchequer  Clutmber,  neither  having 
decided  a  point  of  law  but  a  point  of 
language.  That  being  my  view,  as  it 
was  that  of  Lord  Hatherley>  I  hold  that 
n^hews  and  nieces  by  blood  alone  are 
entitled. 

SolJciton — Messrs.  Taylor,  Eoare  &  Taylor,  agents 
for  Mr.  B.  C.  Heath,  Warwick,  for  aU  parties. 


Lords  JmrcBi.  "j  In  re  the  LONDON,  BOMBAY 

1874.  >       AMD  HBDITEBRANKAN 

May  27.      J  bank. 

Company — Windingvp — Proof— MiUtud 
Acceptances — Cro$s  Transactions — Date  of 
carrying  in  Claim — Mealisaiion  of  Security 
— Creditor's  Bight  to  retain  Proceeds  arid 
prove, 

A  hank,  carrying  on  business  in  Bonibay 
and  London,  sdd  to  "  0.  §r  Sons,"  of  Bom- 
bay, their  acceptances  for  25,0002.,  payable 
in  London  three  and  four  months  after 
tight.  Inpayment,  "  0.  fy  Sons  "  gave  the 
hank  hills  for  20,0001.,  dravm  on  C.  ^  Co., 

(1)  3  Kay  ft  J.  3(2. 


payable  six  months  after  sight,  and  5,0001.  in 
cash,  together  with  a  further  sum,  by  way  of 
discount,  in  reject  of  the  difference  of  times 
when  the  bills  became  due.  "  C.  Sf  Co." 
accepted  tlie  bills  drawn  on  them,  and  "  C. 
^  Sons  "  indorsed  to''G.Sc  Go."  the  hank's 
aeeeptances  for  25,0002.  The  bank  being 
unaile  to  meet  some  of  their  acceptances, 
gave  "C.  If  Go."  a  security  for  thepayment 
thereof.  Subsequently  the  ba*A  became  in- 
solvent, and  was  oi'dered  to  be  wound  up. 
Both  " 0.  ^  Co."  and  "C.^  Sons"  exe. 
outed  assignments  for  tlte  benefit  of  their 
creditors.  All  the  acceptances  of  " C.  ^  Co." 
had  been  dealt  with  by  the  bank,  and  were 
in  the  lumds  of  third  parties,  btU"C.§^  Co." 
were  the  holders  of  the  bank's  aeeeptances 
to  the  exiteHt  of  19,0002.  The  representa- 
iives  of  ''0.  8f  Co.,"  acting  on  the  erroneous 
assumption  that  the  bank  held  their  accep- 
tances for  20,0002.,  sent  in  a  claim  in  the 
u>inding  up  of  the  bank  for  5,0002.  only. 
SubsequenOy,  upon  discovering  the  fact 
that  the  bank  had  parted  unth  aU  their 
acceptances,  they  claimed  to  be  admitted  to 
proveioihefuUamountofl9,OOOl.  Theyhad 
tn  the  meantime  realiiid  their  security  .■— > 
Held,  that  the  representatives  of"  C.  tf  Co.," 
as  indorsees  for  value,  were  entitled  to  prove 
against  the  bank  in  respect  of  the  accept- 
ances held  by  them;  and  that  since  the 
eUumfor  5,0002.  had  been  made  on  an  at- 
eumption  of  facts  shewn  to  be  erroneous  by 
the  affidavit  made  m  support  of  it,  the  case 
should  be  treated  as  if  the  daim  for  the 
whole  19,0002.  had  been  made  at  the  time 
when  the  original  daim  for  5,0002.  teas 
carried  in,  and  that  being  before  "  C.  Sf 
Co."  had  realised  their  security,  they  were 
entitled  to  retain  the  amount  so  realised  as 
well  as  to  prove  for  the  whole  amount  in 
the  winding  up. 

This  was  an  appeal  by  the  official  liqui- 
dator of  the  above-named  bank  from  a 
decision  of  Hall,  V.C. 

Bomanjee  Framjee  Cama  carried  on 
business  alone  at  Bombay  under  the  firm 
of  "  Cama,  Sons  &  Co."  He  also  carried 
on  business  in  London  in  partnership 
with  Bomanjee  Pestonjee  under  the  firm 
of  "  Cama  &  Co."  The  above-named 
bank  carried  on  businees  at  Bombay  and 
in  London.  In  January,  1866,  the  Bom- 
bay branch  of  the  bank  sold  to  Cama, 
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Sons  &  Co.,  of  Bombay,  ten  bills  of  ex- 
change for  1,0002.  each,  payable  three 
months  after  sight,  and  drawn  by  the 
manager  of  the  Bombay  branch  npon  the 
London  branch  of  the  bank.  As  a  con- 
sideration for  these  bills,  Cama,  Sons  & 
Co.,  of  Bombay,  gave  the  bank  two  bills 
of  exchange  for  5,000{.  each,  drawn 
npon  Cama  &  Co.,  of  London,  and  pay- 
able six  months  after  sight.  All  these 
bills  were  duly  accepted.  The  acceptances 
of  the  bank  became  due  on  the  23rd  of 
May  ;  those  of  Cama  &  Co.  on  the  23rd 
of  August,  1866.  In  February,  1866, 
other  bills  of  exchange,  amounting  alto- 
gether to  15,0002.,  drawn  by  the  manager 
of  the  Bombay  branch  on  the  London 
branch  of  the  bank,  and  payable  fonr 
months  after  sight,  were  sold  by  the 
Bombay  branch  to  Cama,  Sons  &  Co.,  of 
Bombay,  for  5,0002.,  paid  in  cash,  and 
10,0002.,  in  seveial  bills  of  exchange, 
drawn  on  Cama  &  Co.,  of  London,  and 
payable  six  months  after  sight.  All  these 
bills  were  dnly  accepted.  Those  g^ven  by 
the  bank  became  due  on  the  11th  of  July 
and  the  29th  of  July,  1866.  Those  given 
in  exchange  by  Cama,  Sons  &  Co.  became 
dne  on  the  11th  and  29th  of  September, 
1866.  In  addition  to  the  consideration 
thus  given  by  them  for  the  bank's  accept- 
ances, Cama,  Sons  &  Co.  paid  to  the 
bank  a  further  som,  in  respect  of  the 
exchange,  by  Ttay  of  discount  on  acoonnt 
of  the  difference  of  the  dates  at  which  the 
bills  given  by  them  and  those  given  by 
the  bank  became  due. 

All  the  acceptances  of  the  bank  were 
indorsed  over  by  Cama,  Sons  &  Co.,  of 
Bombay,  to  Cama  &  Co.,  of  London. 
And  the  bank  having  failed  to  meet  their 
acceptances  for  10,0002.  which  became  dne 
on  the  23rd  of  May,  1866,  on  the  1st 
of  June,  1866,  assigned  to  Cama  &  Co., 
of  London,  a  promissory  note  of  Messrs. 
Landau  &  Co.  for  10,0002.  for  securing 
the  payment  of  such  overdue  acceptances 
by  two  instalments  payable  on  the 
20th  of  June  and  the  27th  of  July, 
1866,  respectively.  De&ult  was  made 
by  the  bank  in  the  payment  of  the  first 
of  these  instalments ;  and  on  the  20th  of 
July,  1866,  the  bank  was  ordered  to  be 
wound  np  by  an  order  dating  back  to  the 
9th  of  July,  1866.     In  August,  1866, 


both  the  firms  of  Cama  &  Co.  and 
Cama,  Sons  &  Co.  sospended  payment 
On  the  6th  of  Aagnst,  1866,  Coma,  on 
behalf  of  the  Bombay  firm  of  Cama, 
Sons  &  Co.,  executed  a  trust  deed  for  the 
benefit  of  his  creditors.  On  the  22nd  of 
Angnst,  1866,  Peetonjee  in  London  exe- 
cuted a  similar  deed  on  behalf  of  Ckuna 
&  Co.,  of  London.  The  trustees  under 
these  two  deeds  were  different  persons 
and  there  was  no  joint  assignment  exe- 
cuted for  the  benefit  of  the  creditors  of 
both  hooses. 

On  the  19th  of  Janoaty,  1867,  the 
trustees  under  the  deed  executed  by 
Pestonjee  carried  in  a  claim  for  5,0002. 
in  the  winding  np  of  the  bank.  l%e 
affidavit  in  support  of  this  otaim  was 
made  by  a  Mr.  J.  B.  Brown,  a  clerk  to 
the  accountants,  in  whose  hands  the 
affairs  of  Cama  &  Co.,  of  London,  had 
been  placed,  and  tiie  amount  therein 
claimed  was  made  oat  by  crediting  the 
estate  of  the  bank  with  the  acceptances 
of  Cama  &  Co.,  of  London,  to  the  amount 
of  20,0002.,  under  the  supposition  that 
such  acceptances  were  still  in  the  hands 
of  the  bank,  and  debiting  the  bank  with 
the  bank's  acceptances  to  the  amount  of 
25,0002.  The  affidavit  stated  the  facts, 
shewing  the  nature  of  the  transactions 
on  which  the  claim  arose.  No  decision 
was  come  to  on  that  claim  ;  but  on  the 
18th  of  April,  1869,  the  chief  clerk  made 
his  certificate  in  the  winding  up,  stating 
who  were  the  creditors  of  the  bank,  and 
he  thereby  certified  that  Cama  &  Go. 
were  creditors  to  the  amount  of  25,0002. 
as  mentioned  in  Brown's  affidavit. 

It  now  appeared  that  in  fact  the  bank 
had  discounted  or  deposited  with  third 
parties  all  Cama  &  Co.'s  acceptances  for 
the  20,0002.,  and  that  dividends  to  the 
amount  of  9702.  had  been  paid  by  the 
bank  in  the  winding  up  on  account  of 
these  acceptances.  It  also  appeared  that 
Cama,  Sons  &  Co.,  of  Bombay,  had  paid 
3,2002.  on  the  same  bills,  but  the  London 
firm  of  Cama  &  Co,  had  paid  nothing 
npon  them.  Cama  &  Co.,  of  London,  had 
discounted  the  acceptances  of  the  bonk 
to  the  amount  of  6,0002.,  and  were  the 
holders  of  snch  aoceptanoes  to  the  amonnt 
of  19,0002.  After  sending  in  their  claim 
for  5,0002.,  the  trustees  under  Cama  & 
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Co.'s  deed  of  assignment  had  realised 
Landan's  promissory  note^  and  had  re- 
ceived about  8,200{.  on  acooant  of  it. 

In  July,  1873,  the  tmstees  of  the  Lon- 
don and  the  Bombay  firm  of  Gama,  act- 
ing together  as  the  rqiresentatives  of  the 
London  firm,  took  ont  a  summons  to  be 
admitted  to  prove  n  the  winding  up  of 
the  bank  for  the  19,000{.,  due  on  the  ao- 
oeptanoes  of  the  bank  in  the  hands  of  the 
London  firm  of  Cama  Sb  Co.  Upon  the 
Bommons,  which  had  been  adjourned  into 
Court,  being  heard.  Hall,  Y.C.,  held,  first, 
that  Uiis  was  a  case  in  which  the  London 
firm  of  Cama  St  Go.  should  be  admitted 
to  prove  in  the  winding  up  in  respect  of 
the  bank's  acceptances  in  their  hands ; 
and,  secondly,  that  in  proving  they  were 
not  bound  to  give  credit  for  the  amount 
received  by  them  for  the  realisation  of 
Landau's  promissonr  note. 

The  official  liquidator  of  the  bonk 
appealed  firom  this  decision. 

Mr.  Diekinton  and  Mr.  H,  Lake  in  sup- 
port of  the  appeal.^The  transaction  be- 
tween the  firm  of  Cama  &  Sons  and  the 
bonk  was  merely  an  exchange  of  accept- 
ances for  the  mutual  accommodation  of 
both  houses.  They  seek  to  prove  under  the 
bank's  acceptances,  whilst  the  bank  holds 
acceptances  of  theirs.  If  this  proof  were 
allowed,  there  would  be  a  double  proof. 
The  hank  has  already  paid  dividends 
upon  Cama  &  Co.'s  acceptxuices,  and  under 
tms  proof  it  would  be  odled  upon  to  pay 
dividends  also  upon  its  own  acceptances 
which  formed  the  consideration  for  Cama's 
acceptances.  The  case  is  governed  by 
the  rule  laid  down  in 

Ex  parte  Walker,  i  Ves.  373. 
If  the  proof  were  allowed,  Cama  &  Co. 
would  be  proving  in  competition  with 
their  own  creditors,  and  that  the  Court 
will  not  permit — 

Ex  parte  Bawson,  Jacob  274,  278 ; 

Ex  parte  Macredie,  42  Law  J.  Bep. 
(n.8.)  Bankr.  90 ;  s.  o.  Law  Bep. 
8  Chanc.  535 ; 

Byles  on  BiOs  (10th  ed.),  450  ; 

Eaiwurte  Solarte,  2  Deac.  &  C.  261. 
Secondly,  the  original  claim  sent  in  on 
behalf  of  Cama  <fc  Co.  was  for  5,0001. 
only,  and  the  Court  will  not  now  extend  it. 
At  the  time  of  making  the  claim  Gama  & 
Co.  must  have  known  that  the  bills  were 


in  the  hands  of  third  parties,  and  that 
they  were  entitled  then  to  claim  to  prove 
for  the  whole  amount  without  reference 
to  their  securities.  Not  having  done  so, 
their  proof  cannot  now  be  amended — 
KeUock't  Gate,  39  Law  J.  Bep.  (n.s.) 

Chanc.    112;   s.  c.   Law   Bep.  3 

Chanc.  769. 
Mr.  Lindley  and  Mr.  Kekewich  were 
called  upon  only  upon  the  second  point, 
namely,  whether,  in  consequence  of  the 
claim  by  Cama  &  Co.  having  been  in  tho 
first  instance  for  5,000Z.  only,  their  repre- 
sentatives were  precluded  &om  proving 
for  the  whole  amount  of  19,0O0Z.  They 
argued  that  under  the  General  Order  (of 
the  11th  of  November,  1862),  under  the 
Companies  Aci^  1862,  rules  20, 21  and  22, 
creditors  were  not  bound  to  prove  their 
debts  or  claims  in  the  winding  up  of  a 
company,  unless  they  were  required  so  to 
do  I^  notice  from  the  official  liquidator. 
It  was  not  usual  for  creditors  to  make 
formal  claims  until  they  were  required  to 
do  so.  In  this  case  the  chief  clerk's  cer- 
tificate of  the  18th  of  April,  1869,  stated 
all  the  facts.  (They  were  stopped  by  the 
Court.) 

Mellish,  L.J.,  said — He  was  of  opi- 
nion that  the  decision  of  the  Vice  Chan- 
cellor was  correct  upon  both  points.  The 
first  question  was,  whether  the  tmstees 
representing  the  London  firm  of  Cama  & 
Co.  were  entitled  to  prove  against  the 
bank  in  respect  of  the  bills  of  exchange 
^ven  by  the  bank  to  Cama,  Sons  So 
Co.,  of  Bombay,  and  which  had  been 
indorsed  by  the  Bombay  firm  to  the 
London  firm  of  Cama  &  Co.,  those  two 
firms  not  consisting  precisely  of  the  same 
persons,  there  bemg  a  partner  in  the 
London  firm  who  was  not  a  partner  in 
the  Bombay  firm.  It  was  quite  clear 
that  if  none  of  the  parties  had  been  in- 
solvent an  action  at  law  could  have  beou 
maintained  by  the  London  firm  of  Cama 
&  Co.  against  the  bank  in  respect  of 
these  bills.  The  transaction  was  this — 
the  representatives  of  the  bank  at  Bombay 
sold  bills  to  the  Bombay  firm  of  Cama  d; 
Co.  These  bills  were  at  three  months' 
sight.  In  payment  for  the  first  set  of 
bills  for  10,0002.  the  Bombay  firm  of 
Cama  &  Co.  gave  to  the  bank  bills,  drawn 
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npon  the  London  firm  of  Cama,  Sona  & 
Co.,  payable  at  six  months'  sight,  and 
paid  in  cash  the  discount  representing 
the  difference  between  the  times  which 
the  bills  bad  to  ran.  The  second  trans- 
action was  of  a  similar  kind,  except  that 
5,000{.  was  paid  in  cash.  The  London 
firm  of  Cama  &  Co.  accepted  the  bills 
drawn  upon  them  by  the  Bombay  firm, 
and  the  Bombay  firm  indorsed  and  sent 
to  the  London  firm  the  acceptances  of 
the  bank.  In  so  far  as  appears,  it  mnst 
be  taken  that  the  endorsement  was  for 
valae  ;  prima  facie  there  was  a  presump- 
tion that  the  endorsement  was  for  value, 
unless  the  contrary  were  shewn  to  be  the 
fact,  and  here  it  rather  appeared  that  in 
the  accounts  between  the  two  firms  a 
balance  was  due  from  the  Bombay  firm 
to  the  London  firm  of  Cama  &  Co.  That 
being  so,  an  action  at  law  would  lie  by 
Cama  &  Co.  against  the  bank.  The 
transaction  was  not  an  exchange  of  ac- 
commodation acceptances,  but  was  rather 
a  purchase  of  bills ;  and  although  these 
were  in  great  part  paid  for  by  bills  of 
different  dates,  still  they  were  not  ac- 
commodation acceptances  in  respect  of 
which  no  action  at  law  could  lie  by  the 
drawers  against  the  acceptors,  but  these 
bills  were  indorsed  apparently  for  value, 
and  this  claim  was  made  by  the  indorsees 
for  value.  The  case  of  Ex  parte  Walker 
(ubi  8t(pra)  did  not  apply  where  the  firm 
seeking  to  prove  on  the  bills  was  not  the 
same  firm  as  that  which  entered  into  the 
arrangement  for  the  exchange  of  the  bills, 
and  therefore  had  no  application  to  this 
case.  His  Lordship  doubted  whether  he 
was  right  in  saying,  as  he  had  said  in  Ex 
parte  Maaredie  (ubi  supra),  that  possibly 
the  doctrine  of  Ex  parte    WaUcer    (ubi 

Xa)  might  apply  not  only  to  a  case 
re  there  was  an  exchange  of  accom- 
modation acceptances,  but  also  to  a  case 
where  one  bill  was,  in  some  respects,  the 
consideration  for  another  bUl.  The  real 
test  was  that  stated  by  Selbome,  L.C.,  in 
Ex  parte  Macredie  (ubi  tvpra),  namely, 
whether  an  action  at  law  could  be 
brought  iqxm  the  bills  by  the  party 
nekiiig  to  prove.  In  this  case  it  was 
plain  uwt  an  action  at  law  upon  the  bills 
could  be  maintained  by  the  London  fiirm 
of  Ouna  &  Co.,  who  were  indorsees  for 


valae,  and  therefore  they  are  entitled  to 
prove  iu  respect  of  them. 

The  second  question  depended  on  this, 
when  was  the  claim  first  made  against 
the  bank  by  the  representatives  of  the 
London  firm  of  Cama  &  Co.  ?  If  the 
claim  was  not  made  until  aHet  they  bad 
realised  their  security  on  Landau's  note, 
they  were  not  bound  to  give  credit  for 
the  amount  realised  so  that  they  did  not 
receive  more  than  20a.  in  the  pound  on 
that  part  of  the  claim,  namely,  the  first 
10,000Z.,  in  respect  of  which  Landau's 
note  was  given.  But  if  the  claim  was 
not  made  till  after  they  had  realised  their 
security  they  must  give  credit  for  the 
amount  received  under  it.  The  claim 
must  be  treated  as  made  when  the  account 
was  first  sent  in,  accompanied  by  Brown's 
alBdavit.  It  was  true  that  the  claim,  then 
made  was  incorrect,  but  the  affidavit  suf- 
ficiently stated  the  Eacts,  and  enabled  the 
Court  to  see  what  the  mistake  was.  It 
was  a  mistake  of  fact,  because  Brown 
had  supposed  that  all  the  acceptances  of 
Canm  &  Co.  for  20,0002.  were  in  the  pos- 
session of  the  bank;  and  on  that  fiilse 
assumption,  he  gave  the  bank  credit  for 
those  acceptances,  and  debited  them  with 
25,0001.  Then  having  made  this  claim 
before  Landau's  note  was  realised,  they 
discovered  subsequently  that  the  assump- 
tion was  erroneous,  and  that  the  accept- 
ances were  not  in  the  hands  of  the  bank. 
Accordingly  they  now  sought  to  amend 
their  proof.  This  they  were  entitled  to 
do.  The  decision  of  we  Vioe-Ghanoellor 
was  therefote  right  on  both  points,  and 
the  appeal  must  be  dismissed  with  oosia. 

Jakes,  L.J.,  concurred. 


Solicitors  —  Messrs.  ■Waller  &  HondsoD,  for 
claimants  ;  Messrs.  Levis,  Manns  &  Co.,  for 
appellants. 
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STBBD  V.  FBBSOB. 


Vot.  43.] 

Jkssbl,  M.B. 
1874 
Mttroh 

Partition — Infant's  Oosts — Convertion— 
Bale  of  more  than  is  required. 

When  real  estate  of  an  infant  is  ordered 
to  be  told  for  payment  of  costs  or  any  other 
special  purpose,  and  mare  is  sold  than  is 
required,  the  surplus  proceeds  of  sale  are 
converted  into  personal  estate,  and  on  the 
death  of  the  ir^ant  go  to  hit  personal  re- 
pretentatives. 

Jermj  v.  Preston  (13  Sim.  856)  and 
Cooke  V.  Dealey  (22  Bear.  196)  questioned. 

A  petition  was  presented  in  the  above 
snit  under  the  follo'wing  oiroamstances — 

Bj-  an  indenture  dated  the  29th  day  of 
May,  1857,  and  made  between  Thomas 
AUsop  of  the  first  part,  Francis  Davis  of 
the  second  part,  and  the  same  Francis 
Davis  and  Sarah  Steed  (then  Sarah 
Preeoe,  spinster)  of  the  third  part,  in 
consideration  of  the  sum  of  5502.  certain 
real  estates  in  the  oonniy  of  Hereford 
were  appointed  and  g^nted  by  Thomas 
Allsop  unto  and  to  the  use  of  Francis 
Davis  and  Sarah  Steed,  their  heirs 
and  assigns,  upon  trust  for  the  peti- 
tioner, John  Proece,  who  was  then  ten 
years  of  age  or  thereabonts,  and  Edward 
Edwin  Preece,  who  was  then  aged  two 
years  or  thereabouts  (the  said  John  Preece 
and  Edward  Edwin  Preeoe  b^g  the  ille- 
gitimate children  of  Sarah  Steed,  and 
Francis  Davis  being  their  reputed  father), 
and  the  heira  of  the  respective  bodies  of 
the  petitioner  and  Edward  Edwin  Preece, 
in  equal  shares  as  tenants  in  common; 
and  it  was  declared  that  if  either  of  them, 
tho  petitioner  and  Edward  Edwin  Preece, 
ahomd  die  without  issue,  then  the  entirety 
of  the  premises  should  be  held  upon  trust 
for  the  other  of  them,  and  the  heirs  of  his 
body. 

John  Preece  and  Edward  Edwin 
Prcccc  were  illegitimate.  Francis  Davis 
died  in  1866.  Sarah  Steed  subsequently 
(in  1867)  married  Joseph  Steed,  and  in 
the  year  1868  a  snit  was  instituted  by 
her,  as  surviving  trustee  of  the  indenture, 
and  her  husband  against  the  petitioner, 
John  IVeece,  who  had  attained  twenty- 
one,  and  Edward  Edwin  Preece,  who  was 
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an  in&nt,  for  the  execution  of  the  trusts, 
and,  if  necessary,  for  a  partition  of  the 
estates. 

On  the  19th  of  June,  1868,  a  decree 
was  made  in  the  suit,  whereby  it  was  de. 
clared  that  the  trusts  of  the  indenture 
ought  to  be  performed,  and  after  ordering 
certain  accounts  of  rents  and  profits,  pro- 
ceeded as  follows — 

"  And  his  Lordship  being  of  opinion 
that  it  will  be  for  the  benefit  of  the  mfimt 
defendant  that  the  premises  comprised  in 
the  said  indenture  should  be  sold,  and  the 
defendant,  John  Preece,  consenting  there- 
to, doth  order  that  the  same  be  scud  with 
the  approbation  of  the  Judge,  the  de- 
fendant, John  Preece,  being  at  liberty  to 
bid  and  become  the  purchaser  thereof. 
And  it  is  ordered  that  the  money  to  arise 
&om  such  sale  be  paid  into  the  bank, 
with  the  privity  of  the  accountant-general 
of  this  Court,  to  the  credit  of  this  cause, 
Steed  V.  Preece,  1868,  S.  1.  And  his 
Lordship  doth  declare  that  the  costs  of 
the  said  in&nt  defendant  are  to  be  a 
charge  upon  his  share  of  the  said  pre- 
mises, and  the  further  consideration  of 
this  cause  is  adjourned,  and  any  of  the 
parties  are  to  be  at  liberty  to  apply  as 
they  may  be  advised." 

Li  pursuance  of  this  decree  a  sale  was 
made  of  the  whole  of  the  premises  com- 
prised in  the  indenture,  and  afterwards  by 
a  decretal  order  on  the  19th  of  December, 
1868,  it  was  ordered  that  the  cost  of  the 
suit,  and  of  enrolling  the  conveyance  to 
the  purchaser  should  be  taxed,  and  that 
out  of  one  moiety  of  the  purchase  moneys 
(then  in  Court)  the  costs  of  so  enrolling 
the  conveyance  should  be  paid  to  the  soli- 
citor of  the  petitioner,  and  the  remainder 
of  such  moiety  to  the  petitioner,  and  that 
the  remaining  moiety  of  the  said  cash 
should  be  invested  in  Bank  3  per  cent. 
Annuities  in  trust  in  the  cause,  and  that 
the  interest  thereof  should  be  paid  to  the 
g^rdian  of  Edward  Edwin  Preece. 

A  moiety  of  the  funds  remaining  after 
payment  of  costs  was  accordingly  invested 
in  3  per  cent,  annuities  and  carried  to  the 
account  directed  hj  the  order  of  the  19th 
of  December,  1868.  The  other  moiety 
was  paid  out  to  John  Preece. 

Edward  Edwin  Preece  died  in  January, 
1874,  under  f^  and  without  issue.     At 


Digitized  by 


Google 


088 


COUBTS  OP  OHANOBEr: 


[N.8. 


the  time  of  his  death  there  was  standing 
to  the  credit  of  the  cause  and  to  his  ac- 
count the  sum  of  160L  d«.  6d.  Bank  8  per 
cent  Annuities. 

By  an  indenture  dated  the  9th  day  of 
February,  1874,  and  enrolled  in  Chancery, 
made  between  the  petitioner  of  the  one 
part,  and  John  Qwillim  of  the  other  part, 
the  petitioner  affected  to  bar  his  estate 
tail  in  the  160Z.  9s.  5d.  Bank  3  per  cent. 
Annuities,  \rhich  sum  he  claimed  as  re- 
presenting land  in  equify. 

The  petition  prayed  that  it  might  be 
referred  to  the  taxing  master  to  tax  the 
costs  of  the  petitioner  of  and  relating  to 
the  petition,  and  the  deed  of  the  9th  of 
February,  1874,  and  that  the  Paymaster- 
General  might  sell  the  1602.  9s.  hd.  3  per 
cent.  Bank  Annuities,  and  thereout  pay 
the  costs  and  succession  duty,  and  pay 
the  residue  to  the  petitioner. 

The  Attomey-G«neral  was  served  for 
the  Crown  by  direction  of  the  Court. 

Mr.  Blackmore,  for  the  petitioner. — The 
Court  had  no  power  to  omer  a  sale  simply 
for  the  benefit  of  an  infant — 

Oalmert  v.  Godfrey,  6  Bear.  97 ;  b.  o. 
12  Law  J.  Bep.  (n.s.)  Chanc.  305. 
The  only  power  to  sell,  if  any,  was  for 
costs  "^ 

Cox  V.  God,  3  Kay  &  J,  554; 

Hubbard  v.  Hvbbard,  2  Hem.  &  M. 
38; 

Thackeray  v.  Parker,  1  N.R.  667 ; 

Dams  y.  Turvey,  32  Beav.  554 ; 
and  therefore  either  the  sale  was  wholly 
invalid  or  the  surplus  money  is  to  be 
tretJaoi  as  real  estate — 

Ooohe  V.  Dealey  (iibi  eupra)  ; 

Jermy  v.  Preston  (ubi  supra). 
[Thb  Mastek  of  thk  Rolls. — The  cases 
are  collected  in  the  3rd  edition  of  White 
and  Tudor' s  Leading  Cases  in  Equiiy,  note 
to  Aehroyd  v.  Bmiihson,  801.  The  prin- 
ciple of  them  is,  that  a  sale  unnecessarily 
made  by  trustees  will  not  vary  the  rights 
of  parties.  But  every  sale  rightfully  made 
operates  as  a  conversion.] 

Only  to  the  extent  to  which  the  sale  is 
necessary — 

Cooke  V.  Dealey  (ubi  supra), 
approved  in 

Dyer  v.  Dyer,  84  Beav.  504 ;  s.  o.  34 
Law  J.  Bep.  (n.s.)  Chanc.  518. 
The  result  is  that,  although  the  decree 


of  the  Court  was  good  so  fiur  as  to  give 
the  purchaser  of  the  property  sold  a  good 
title,  it  was  not  effectual  to  change  the 
rights  of  parties  with  regard  to  the  sorpfais 
money. 

Johnson  v.  Webster,  4  De  Gez,  M.  & 
G.  474;  s.  c.  24  Law  J.  Bep.  (vs.) 
Chanc.  300 ;  revernng  2  Sm.  &  G. 
136 ;  8.  c.  23  Law  J.  Bc^.  (h.s.) 
Chanc.  480; 
Flanagan  v.  Flanagan,  cited  in  1  Bro. 
0.0.  600, 
and 

Oxenden  y.  Lord  Compton,  2  Ves.  jon. 
69 ;  s.  c.  4  Bro.  CO.  231, 
were  also  referred  to. 

Mr.  Hemming  apfeetnd  for  the  Attor- 
ney-General. 

The  Mabtbb  op  the  Bolls  said — ^Thig 
jKtrtioular  case  does  not  raise  all  the  ques- 
tions which  have  been  argued.  The  nets 
are  very  simple.  [After  stating  them, 
and  reading  tne  part  of  the  decree  above 
quoted,  he  continued] — Theestate  was  sold 
under  the  decree,  and  by  a  further  order 
one-half  of  the  purchase  money  was  paid 
to  the  adult,  and  the  other  half  canied 
to  the  ordinary  account  of  the  in&nt,  and 
to  it  the  in&nt  would  have  become  abso- 
lutely entitled  on  attaining  twenty-one. 
The  infant  however  died  under  twenty- 
one,  and  the  present  petition  is  by  the 
adult  to  have  the  money  paid  to  him.  He 
says  that  notwithstanduig  the  decree  and 
Older  I  have  mentioned,  the  proceeds  of 
the  sale  must  be  treated  as  realty,  and 
that  he  is  entitled  as  remainderman  in  tail. 
The  answer  is  simple.  The  estate  was 
sold  and  turned  into  money ;  it  was  sold 
in  a  suit  to  which  the  adult  was  a  party, 
and  under  a  decree. to  which  the  adult 
consented.  He  cannot  now  be  heard  to 
say  that  the  decree  was  wrong.  I  am 
bound  by  the  decree,  and  I  cannot  say  it 
is  wrong.  It  is  clear  that  the  estate  has 
been  converted.  The  real  and  personal 
representatives  must  take  it  as  they  find 
it,  according  to  the  rule  of  the  Court  as 
laid  down  in  Oxenden  y.  Lord  Compton 
(ubi  supra).  It  is  suggested  that  the 
Court  had  only  power  to  sell  for  raising 
costs.  But  I  cannot  say  the  decree  is 
even  partially  wrong.  The  judgment  in 
Flanagan  v.  Flanagan  (ubi  snpra)  is  on 
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this  pdnt  tmanswerable.  I  am  awaro 
there  are  other  decisions  in  Jermy  y. 
Preston  (ubi  sttpra)  and  Gooke  y.  Dealey 
(ubi  svpra).  In  Jermy  v.  Preston  (ubi 
Bupra)  I  have  not  the  tmsts  of  the  term 
set  ont.  As  regards  Cook  v.  Dealey  (ubi 
supra),  that  seems  to  have  tnmed  on  the 
assiunption  that  the  point  was  ahreadj 
decided  in  Ackroyd  v.  Smithson  (ubi 
eupra);  bnt  Acknyd  v.  Smithson  (ubi 
supra)  did  not  say  that  if  the  Court  or  a 
tmstee  bona  fide  sells,  and  sells  no  more 
than  in  its  judgment  is  snffioient,  and  it 
tarns  ont  there  is  a  snrplns,  there  is  anj. 
thing  bat  a  conyersion.  The  principle  is 
that  where  a  sale  is  rightly  made  conyer- 
sion mnst  follow,  and  there  is  no  right  in 
the  heir  to  take  the  property  in  any  other 
way  except  as  conyerted.  This  therefore 
is  personal  estate  and  will  go  to  the  per- 
sonal representatiyes.  The  costs  will 
come  ont  of  the  fnnd. 

The  decree  was  as  follows — 

The  Jnd^  being  of  opinion  that  the  porchase 
money  arising  &om  the  sale  of  the  premises  sold 
under  the  said  decree  forms  part  of  the  personal 
estate  of  the  defendant,  Edward  Edwin  Preece,  de- 
ceased, and  that  the  petitioner  is  not  entitled  thereto 
undo  the  limitations  contained  in  the  said  inden- 
ture, dated  the  29th  day  of  May,  1857,  doth  order 
that  the  costs  of  the  petitioner  of  and  relating  to 
the  said  petition,  and  of  the  said  indenture  dated - 
the  9th  toy  of  Febmary,  1874,  and  the  costs  of 
Her  Majesty's  Attorney-General,  of  and  relating 
to  this  petition,  bo  taxed  by  the  taxing  master ; 
and  that  the  1602.  9«.  5d.  Consolidated  SI.  per 
cent  Annnities  in  Court  to  the  credit  of  this  cause, 
Stted  V.  Preece,  1868,  S.  1,  the  account  of  the 
infant  defendant,  Edirard  Edwin  Preece,  be  sold. 
And  it  is  ordered  that  out  of  the  money  to  arise 
hy  the  said  sale,  and  any  dividends  to  accrue  on 
the  said  annuities,  the  costs  of  the  {wtitioner  be 
paid  to  Mr.  Thomas  Fortune,  his  solicitor,  and  the 
costs  of  Her  Majesty's  Attorney-General  to  Mr. 
Henry  Taylor  Baren,  his  solicitor ;  and  thereout 
also  It  is  ordered  what  shall  be  assessed  and 
Tsrifled  for  the  duty  payable  in  respect  of  the  said 
money  be,  upon  the  requisition  of  the  Commis- 
■ionen  of  Inland  Bevenue,  transferred  to  the  ac- 
count of  the  public  moneys  of  the  Recoirer-General 
of  Inland  Rerenue  at  the  Bank,  and  the  residue 
of  the  said  money  and  dividends  (if  any)  be  paid 
to  ^e  legal  personal  representative  of  the  said  de- 
fendant, Edward  Eldwin  Preece. 

Solidton— Mr.  Fortune,  for  petitioner;   Messrs. 
Baven  &  Bradley,  for  the  Attorney  General 
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EBUFSON  V.  ASHBEB. 


Baook,  V.C. 

1874. 

Jane  19. 

Undue  Influence— Setting  aside  Semrity 
— Confidential  BeloHofi — Stepfather — (km- 
firmation. 

In  a  transaction  with  a  person  who  is 
known  to  be  under  the  xnflAienee  and  control 
of  a  father  or  mother  (in  this  ease  the 
relationship  was  that  of  stepfather  and  step- 
daughter), it  is  the  duty  of  the  person  who 
is  to  reap  the  benefit  of  the  transaction  to 
see  that  everything  that  is  done  is  fair  and 
dboveboard,  and  that  full  eseploHation  is 
given  to  the  person  conferring  the  benefit; 
otherwise  the  transaction  will  not  be  up- 
held. 

Where  security  for  a  debt  is  given,  by  a 
person  who  is  under  age,  through  undue  in- 
fluence, and  is  therefore  invalid,  a  bond 
given  some  years  afterwards  in  respect  of 
the  same  debt  will  iiot  ainount  to  eonfir- 
motion  of  the  security. 

A  stepdaughter,  who  was  living  ttnth  her 
stepfather,  joined  him,  while  she  wa^  stiU 
under  age,  in  a  prmnissory  note,  to  secure 
a  loan  from  A.  to  the  stepfather.  Subse- 
quently, when  she  was  aged  respectively 
twenty-two  and  twenty-nine,  and  while  she 
was  stiU  living  u)ith  her  stepfather,  she 
joined  in  two  bonds  securing  to  A.  the  same 
loan  and  the  interest  which  had  accrued. 
A.  knew  of  the  relationship  between  the 
obligors: — Held,  that  as  the  promissory 
note  was  invalid,  it  did  not  create  any  debt, 
and  that  the  subsequent  bonds  eotUd  not 
render  that  valid  which  was  originally  in- 
valid, or  amount  to  a  confirmation. 

The  plaintiff  in  this  soit,  EliiEabeth 
Hammick  Kempson,  was  bom  in  the  year 
1837.  Under  the  will  of  her  father, 
Cateret  John  Kempson,  who  died  in  1849, 
she  became  entitled  to  a  life  interest  in 
an  andiyided  moiety  of  certain  copyhold 
lands,  and  a  sum  of  6,0002.,  the  ftnnn^l 
income  of  her  share  being  abont  1952. 

In  1851  her  mother,  E.  L.  Kempson, 
intermarried  with  one  Charles  Sladden. 
The  plaintiff  lived  and  had  her  home 
with  her  mother  till  the  second  marriage 
of  the  latter,  and  afterwards  with  her 
mother  and  Mr.  Sladden,  and  was  only 
absent  for  the  porpose  of  education.  In 
4T 
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1854  she  left  scliool,  and  from  that  time 
resided  perm*  ently  with  hep  mother 
and  Mr.  Sladden.  It  appeared  that  she 
paid  regularly  1001.  a  year  for  her  board 
and  lodging. 

In  1857  Charles  Sladden  was  indebted 
to  the  defendant,  William  A^hbee,  whom 
he  had  known  for  many  years,  and  who 
was  a  farmer  near  Heme  Bay,  in  the  sum 
of  1001.  Sladden  was  then  in  pecuniary 
difficnlties,  and  was  anxious  to  borrow  a 
further  sum  of  350{.  trova.  Ashbee,  who 
however  declined  to  lend  him  this  sum 
without  haying  further  security,  and  it 
was  arranged  that  Sladden  and  the  plain, 
tiff  should  give  a  joint  promissory  note 
for  the  aggregate  amount  which  would 
then  be  owing  to  Ashbee,  namely,  450Z. 
The  plaintiff  accordingly  signed  this  note, 
but  me  was  then  under  twenty-one  years 
of  age.  Both  the  defendant  and  Sladden 
acted  in  this  matter  under  the  advice  of 
Mr.  De  Lasaux,  a  solicitor  at  Canterbury. 

In  1859  the  defendant  required  pay- 
ment of  the  amount  owing  to  him  under 
the  promissory  note,  but  agreed  to  for- 
bear to  press  for  payment  for  six  years, 
on  obtaining  from  the  plaintiff  and  Slad- 
den a  joint  and  several  bond  for  the 
amount  due  to  him  for  principal,  in- 
terest and  costs.  The  plaintifi^  who  was 
then  twenty-two  years  of  age,  at  first 
refused  to  sign  the  bond,  but  being  as- 
sured it  was  only  a  matter  of  form,  even- 
tually agreed  to  do  so.  Accordingly,  on 
the  13th  of  September,  1859,  the  plaantiff 
met  Mr.  Do  Lasaux  and  Sladden  at 
Folkstone,  and  there  executed  a  bond  to 
secure  6003.  and  interest  at  five  per  cent, 
per  annnm.  The  bond  was  delivered  to 
Mr.  De  Lasaux  as  solicitor  to  the  de- 
fendant. 

This  first  bond  was  payable  in  Septem- 
ber, 1865,  and  in  February,  1866,  the 
defendant  pressed  for  payment,  and  re- 
covered judgment  against  Sladden  for 
the  amount  dne  to  him.  Sladden  was 
still  unable  to  pay,  and  came  to  the  plain, 
tiff  to  induce  her  to  execute  another  bond 
for  70bl.,  'jhe  amount  due  under  the 
judgment.  vThis  the  plaintiff,  who  was 
then  about  twenty-nine  years  of  age,  re- 
fused to  do,  and  in  a  letter  written  by 
her  to  Sladden  about  that  time,  a  part 
of  which  was  produced  by  the  defendant. 


the  rest  having  been  torn  off  and  de- 
stroyed, she  said,  "  I  have  an  objection 
to  signing  another  paper.  I  am  quite 
aware  that  one  is  not  legally  binding, 
but  it  is  so  morally,  and  I  shonld  not  con- 
sider myself  more  bound  by  another  than 
I  do  by  that.  Mr.  Ashbee  was  contented 
at  the  time,  and  he  must  remain  so  now. 
I  am  sure  you  know  me  well  enough  to 
feel  sure,  dear  Charles,  that  if  you  re- 
quire my  assistance,  I  shall  always  ren- 
der yon  all  that  lies  in  my  po^er.  XTncle 
told  me  never  to  pat  my  name  to  any 
paper  when  I  was  of  age,  and  I  cannot 
do  it.  If  you  are  vexed  with  me  yon 
will  quite  misunderstand  my  motives." 
The  {Haintiff's  uncle  was  Mr.  Q.  S.  Kemp- 
son,  a  solicitor  in  London,  who  was  one 
of  the  executors  of  her  &ther's  will,  and 
was  her  guardian. 

The  plaintiff  however,  being,  as  she 
stated,  very  mach  pressed  by  Sladden,  at 
length  consented  to  execute  a  second 
bond. 

Accordingly,  on  the  9th  of  March,  1866, 
the  plaintiff  and  Sladden  again  met  Mr. 
De  Lasaux,  who  acted  both  for  the  de- 
fendant and  Sladden,  and  executed  the 
second  bond.  The  plaintiff  still  continued 
to  reside  with  Sladden  and  her  mother, 
but  she  received  no  consideration  for  the 
execution  of  either  of  the  bonds. 

Mr.  De  Lasaux,  by  an  affidavit,  stated 
that  on  the  occasion  of  the  signing  by  the 
plaintiff  of  the  promissory  note,  and  also 
on  the  execution  by  her  of  both  the  first  and 
second  bond,  he  fally  and  carefully  ex- 
plained to  her  the  nature  of  the  doca. 
ments  she  was  about  to  execute,  and  the 
liability  she  incurred  by  such  execution  ; 
but  he  did  not  say  that  he  read  the  words 
over  to  her. 

In  1867  the  defendant  tried  to  obtain 
payment  of  the  amount  dne  under  the 
bond,  or  of  a  part  of  it,  but  was  unable 
to  do  so,  and  from  that  time  he  conld  not 
find  either  the  plaintiff  or  Sladden  till  the 
year  1872.  In  the  latter  year  he  disco- 
vered that  she  was  residing  with  her 
uncle,  Mr.  Q.  S.  Kempson,  and  he  caused 
to  be  left  for  her  at  her  uncle's  house  a 
notice  in  bankruptcy,  and  a  writ  in  an 
action  at  law. 

In  February,  1873,  the  bill  in  this  suit 
was  filed  to  obtain  a  declaration  that  the 
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bonds  were  improperly  obtaiiied  from  the 
plaintiff,  and  were,  as  against  her,  franda* 
lent  and  void,  and  for  an  injunction  to 
restrain  the  defendant  from  prosecuting 
his  action  at  law.  In  July,  1873,  on  a 
motion  by  the  plaintiff  for  an  injunction 
to  restrain  the  action,  an  order  was  taken 
by  consent  that  the  plaintiff  should  give 
judgment  in  the  action  for  the  amount 
doe  on  the  bond  of  the  9th  of  March, 
1866,  to  be  dealt  with  as  the  Court 
should  direct  on  the  hearing. 

Mr.  Kay  and  Mr.  Phear  appeared  for 
the  plaintiff. — The  defendant  Imew  Slad- 
den  very  well,  and  knew  that  the  plain- 
tiff was  living  with  him,  and  that  he 
stood  to  her  in  loco  parentis ;  it  was  there- 
fore his  duty  to  see  that  she  was  properly 
protected,  and  as  he  failed  to  do  that,  the 
sevnrity  cannot  stand.  All  the  transac- 
tions sprang  from  the  first  security  given 
by  the  promissory  note,  and  it  is  not  ma- 
terial that  the  second  bond  was  executed 
■when  the  plaintiff  was  twenty-nine.  Un- 
due influence  may  be  exercised  over  per- 
sons who  have  long  ceased  to  be  minors — 
Maitiand  v.  Irving,  15  Sim.  437 ;  s.  o. 

16  Law  J.  Bep.  (n.s.)  Chano.  95 ; 
Maitiand  v.  Backhouse,  16  Sim.  58 ; 

s.  c.  17  Law  J.  Sep.  (n.s.)  Chano. 

121; 
Baker  v.  Bradley,  7  De  Gex,  M.  & 

Q.  597 ;  8.  c.  2  Sm.  &  Q.  531 ;  s.  c. 

25  Law  J.  Bep.  (n.s.)  Chanc.  7 ; 
Ewey  V.  Lake,  10  Ha.  260;  s.  c.  22 

Law  J.  Bep.  (n.s.)  Chano.  336 ; 
Berdoe  v.  Dawson,  S4i  Bear.  603. 
The  age  of  the  person  conferring  the 
benefit  is  not  of  importance  where  confi- 
dential relationship  nas  been  proved — 
Rhodes  v.  Bate,  35  Iaw  J.  Bep.  (n.s.) 

Chano.  267 ;    s.  o.  Law  Bep.   1 

Chanc.  252. 
In  that  case  the  plaintiff  was  about  fifty 
years  of  age. 

Mr.  Eddis  and  Mr.  Speed,  for  the  de- 
fendant.— The  plaintiff  was  during  the 
whole  time  these  transactions  lasted  pay- 
ing Sladden  lOOZ.  a  year  for  her  board 
and  lodging.  She  was  therefore  quite 
independent  of  him.  Mr.  Kempson,  her 
guardian,  was  alive,  so  that  Mr.  Sladden 
did  not  stand  to  her  in  loco  parentis. 

It  is  dear  the  plaintiff  knew  the  pro- 
missory note  was  not  binding  upon  her, 


and  there  is  no  magio  in  employing  a 
solicitor  for  her  protc^on. 

The  protection  the  C6lirt  has  thrown 
over  persons  who  have  just  attained  their 
mi^'ority  has  never  been  extended  to  the 
mature  age  of  twenty-nine. 

They  then  went  through  the  cases  cited 
for  the  plaintiff,  and  contended  that  the 
question  of  principle  was  whether  since 
attaining  tweniy-one,  complete  emanci- 
pation Scorn,  the  control  of  the  parent  or 
person  benefited  had  taken  place,  and 
that  in  the  present  case  it  clearly  had. 

In  the  cases  cited  for  the  plaintiff  there 
had  been  no  confirmation,  but  in  this 
case  there  was,  and  that  is  sufficient  to 
render  the  transactions  valid — 

Wright  v.  Vanderplank,  8  De  Gex, 
M.  iB  Q.  133;  s.  c.  2  Kay  <fc  J.  1 ; 
s.  c.  25  Law  J.  Bep.  (n.s.)  Chano. 
753. 

Bacon,  V.C,  said — It  seems  to  me  the 
plaintiff  has  established  her  case. 

The  principles  of  the  case  are  estab- 
lished by  the  authorities  which  have  been 
referred  to,  and  those  principles  have  now 
become  sufficiently  fiuniliar,  and  indeed 
so  familiar,  as  to  be  without  any  kind  of 
question.  A  dealing  with  an  infiuit  of 
course  comes  to  nothmg ;  a  dealing  with  a 
person  who  is  under  tiae  control  and  in- 
flnence  of  a  father  or  mother,  may  be  im- 
peached ;  and  the  person  who  is  to  reap 
the  benefit  of  the  transaction  is  bound  to 
shew  that  everything  that  was  done  was 
fair  and  aboveboard,  and  that  full  expla- 
nation was  given.  That  is  what  should 
be  done,  and  the  onus  in  this  case  is  cast 
upon  the  defendant.  Now  the  defendant 
here  says  in  his  answer  that  he  knew  who 
and  wlwt  the  plaintiff  was,  and  knew  she 
was  tiie  dau^ter  of  his  friend  Mr.  Slad- 
den's  wife.  He  must  have  known,  indeed 
he  does  not  say  he  did  not,  that  Sladden 
owing  him  money,  had  promised  to  get 
him  Sie  security  of  this  very  young  per- 
son (whether  having  attained  the  age  of 
twenty-one  or  not),  who  was  living  at 
that  time  in  his  house.  That  he  says  in 
his  answer  he  knew  perfisi  'ly  well. 

The  first  transaction  between  the  de- 
fendant and  the  plaintiff  consists  of  the 
promissory  note  which  this  young  woman, 
who  was  then  living  in  tiie  bouse  and 
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nnder  the  control  and  influence  of  Mr. 
Sladden,  was  induced  to  join  in,  for  the 
purpose  of  securing  a  sum  ef  money — 
no  debt  due  from  her — no  obligation  of 
hers — but  a  promissory  note  which  she 
was  induced  to  join  in,  because  of  the 
importunity  (to  put  it  no  stronger  than 
that)  which  Mr.  Sladden  had  practised 
towards  her. 

In  1857  Mr.  Sladden,  it  appears,  was 
in  embarrassed  circumstances.  There 
was  an  execution  in  his  house ;  an  ad- 
vance of  money  became  necessary,  and 
Sladden  applied  to  the  defendant  for  that 
advance. 

And  here  I  may  mention  that  the  de- 
fendant himself  says  he  knew  perfectly 
well  that  Miss  Kempson  was  living  in  the 
game  house  with  her  step&ther  Sladden, 
and  that  he  knew  from  Sladden's  repre- 
sentations to  him  that  she  was  entitled 
to  certain  property.  And  then  it  is,  and 
without  any  application  made  by  the  de- 
fendant to  the  plaintiff  herself,  that  the 
attorney,  Mr.  De  Lasauz,  is  directed  to 
prepare  the  aecnrity,  which  he  did. 

Now  nobody  can  say,  in  the  face  of 
the  authorities,  that  Mr.  Sladden  himself 
could  have  taken  any  such  benefit  as  the 
promissory  note  represented  from  his 
quasi  ward.  And  if  Sladden  himself 
could  not  do  it,  what  equitable  right,  or 
legal  right,  can  the  defendant  have  ac- 
quired since,  or  can  be  have  got  through 
Sladden's  ageuf^  to  entitle  him  to  en- 
force a  security  given  by  her  under 
these  circumstances  ?  He  says  it  was 
offered  to  him.  We  need  not  at  present 
enlarge  upon  that.  It  was  incumbent  in 
that  view  of  the  case  for  the  defendant 
to  have  seen  not  only  that  De  Lasaux 
explained  to  her  what  he  says  it  had  been 
his  practice  for  sixty  years  to  do— and  I 
wish  it  to  be  understood  that  I  do 
not  in  the  slightest  degree  impute  any 
improper  motives  to  him — but  it  is  clear 
and  beyond  all  doubt  that  he  was  acting 
in  the  interest  of  the  defendant,  who 
wanted  to  get  a  security  for  his  loan,  and 
so  got  this  young  lady  to  sign  a  promis- 
sory note,  and  that  without  any  word  of 
explanation  which  I  can  find  in  the  evi- 
dence, except  the  vague  general  state- 
ment that  De  Lasaux  told  her  what  the 
consequences  of  doing  so  were  or  might  be. 


Now  that  is  the  beginning  of  the  trans- 
action, and  this  young  lady  is  involved 
to  the  extent  of  some  4002.  or  5002.  in 
respect  of  this  debt^  which  Sladden  had 
contracted,  for  the  purpose  of  rescuing 
him  from  the  embarrassed  condition  in 
which  he  then  was. 

Well,  now,  if  Sladden  himself  could 
not  claim  this,  how  can  the  defendant  do 
so  P  He  has  omitted  those  duties  which, 
according  to  the  principles  of  this  Court, 
are  incumbent  on  a  man  who  takes  from  a 
young  and  inexperienced  person  a  sore- 
tyship  for  a  debt  of  another.  That  duty 
appUes  equally  to  the  lendpr  as  to  the 
horrower.  What  the  borrower  cannot  do, 
the  lender  cannot  do,  unless  he  fulfils 
every  one  of  the  conditions  which  this 
Court  has  held  to  be  incumbent  on  the 
borrower. 

Well,  that  is  the  first  transaction,  and 
everytlung  that  follows  is  in  keeping 
with  it.  Mr.  Eddis  haa  argued  very  ably, 
as  he  always  does,  that  confirmation  is 
strong  in  this  case,  and  that  it  depmss 
the  plaintiff  of  what  might  have  other- 
wise been  her  right.  That  is  doubtless 
true  in  some  cases,  but  here  in  this  case 
I  have  looked  very  attentively,  and  I  can- 
not find  anything  like  confirmation.  I 
find  the  original  taint,  so  to  call  it,  the 
means  by  which  the  defendant  got  his 
first  security,  prevailing  all  through,  for 
in  1859  she  is  called  upon  to  execute  a 
bond,  and  she  does  so.  At  that  time,  no 
doubt,  she  had  attained  the  age  of  twenty- 
one  years ;  but  at  that  time  there  was  no 
explanation  given  to  her.  There  is  De 
Lasaux's  evidence,  which  shews  clearly 
that  no  explanation  was  given,  and  no- 
thing like  such  an  explanation  as  Ashbee 
was  bound  to  give  her.  He  was  bound 
to  satisfy  himsdf  that  she  knew  what  she 
was  doing,  and  that  she  had,  after  a  fall 
and  clear  explanation,  a  fixed,  deliberate 
and  unbiassed  intention  to  do  the  thing 
she  did.  But  I  do  not  find  that.  I  fino^ 
on  the  contrary,  that  she  is  left  en- 
tirely  in  the  hands  of  Sladden,  with  no 
explanation  given  her  but  that  vague  ex- 
planation which  De  Lasaux  speaks  of, 
and  in  that  way  she  is  induced  to  sign 
this  bond. 

Now  it  is  a  very  singular  feature  in 
this  case,  the  produfition  of  that  nmti. 
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bted  letter,  and  it  is  impossible  to  tell 
exactly  from  the  state  of  that  letter  what 
is  its  real  oonstraction ;  bat  there  is 
enongh  to  shew  that  some  importanity 
had  been  addressed  to  her  on  the  part  of 
Sladden  to  indace  her  to  execute  some 
security  to  Ashbee,  and  that  she  refused 
to  do  so,  because  she  refers  to  some  far- 
ther security  made  by  her,  which,  she 
says,  is  not  legally  though  it  may  be 
morally  binding,  and  she  declines  to  exe- 
cute any  other  security,  reminding  Slad- 
den that  her  uncle  had  cautioned  her  not 
to  sign  anr  paper  after  she  became  of  age. 
In  that  letter  she  positively  refuses  to 
do  what  he  requires,  and  that  letter  finds 
its  way  to  the  defendant,  because  he  pro- 
daces  it;  therefore  he  must  have  been 
aware  at  the  time  of  receiving  this  letter 
that  her  refusal  was  clear  and  distinct, 
and  her  reasons  for  it  equally  distinct. 
Then,  I  ask,  what  was  it  incumbent 
upon  him  to  do  on  receiving  such  a  letter 
as  that?  If  he  intended  to  press  the 
matter,  he  ought  at  once  to  have  put 
himself  in  immediate  communication  with 
the  lady  herself.  There  is  no  trace  in 
bis  evidence,  or  in  the  evidence  of  Mr.  De 
Lasaux,  of  anything  having  been  done  in 
that  respect.  It  may  be,  and  that  was 
Mr.  Phear's  theory,  that  this  mutilated 
letter  was  communicated  to  the  defend- 
ant with  the  view  of  shewing  him  that 
all  hopes  of  getting  Miss  Kempson  to 
join  in  the  security  were  at  an  end,  be- 
cause she  positively  refused  to  do  so.  I 
cannot  say  that  I  myself  come  exactly  to 
that  conclusion,  but  it  is  not  at  all  impos- 
sible that  it  was  so.  There  are  only  two 
souToes  to  which  I  can  look  for  an  ex- 
planation of  this :  first,  I  have  the  de- 
fendant^ who  says  he  never  said  a  word 
to  her  about  it ;  and  next,  Sladden,  whose 
influence  over  her  seems  to  have  been 
complete ;  if  it  happened  that  after  having 
refused,  she  was  afterwards  over-per- 
Boaded,  and  ultimately  did  actually  sign 
it,  that  would  of  course  invalidate  the 
thing. 

la  it  any  better,  when  we  come  to 
1866  P  That  is  a  continuation  of  the  very 
same  transaction.  In  1866  she  was  still, 
as  the  defendant  in  his  answer  says,  Uving 
in  Sladden's  honse.  The  defendant,  it 
^pears,  had  brought  an  action  against 


Sladden ;  he  had  obtained  judgment 
against  him,  and  his  property  was  in 
danger  of  being  taken,  and  in  the  64th 
paragraph  the  defendant  says  this :  "  I 
admit  that  I  had  in  the  early  part  of  the 
year  1866,  and  previously  to  the  afore- 
said interview  between  me  and  the  plain- 
tiff and  the  said  Sladden  and  his  wife, 
recovered  judgment  against  the  said 
Sladden,  in  an  action  upon  the  said  bond 
of  the  30th  of  September,  1859;  but 
save  that  at  the  urgent  request  of  the 
said  Charles  Sladden,  made  in  the  pre- 
sence of  the  plaintiff  at  their  said  inter- 
view with  me,  I  consented  to  give  fur- 
ther time  for  payment  of  the  amount  of 
principal,  interest  and  costs  due  to  me, 
upon  the  plaintiff  joining  the  said  Charles 
Sladden  in  the  necessary  security  as  be- 
fore, I  did  not  signify  to  the  said  Charles 
Sladden  I  would  abstain  from  issuing 
execution  upon  the  said  judgment  if  he 
would  cause  the  plaintiff  to  execute  an- 
other  bond,  or  any  other  instrument  to 
me,  whereby  she  should  make  herself 
liable  for  the  payment  to  me  of  the  whole 
amount  due  for  principal,  interest  and 
costs  upon  the  said  judgment,  with  in- 
terest upon  that  amount  or  make  any 
arrangement  with  respect  to  the  pro- 
curing by  the  latter  of  the  plaintiff's 
execution  of  the  said  bond  of  ^e  9th  of 
March,  1866," 

So  that  it  is  at  his  instance  and  know- 
ledge, and  under  these  circumstances, 
that  he  procured  the  second  bond  to  be 
executed. 

The  second  bond  was  for  the  original 
debt,  and  if  there  were  no  original  debt 
or  note,  how  could  there  be  any  validity 
in  that  which  was  g^ven  in  1866,  and  how 
can  that  be  called  confirmation?  The 
defendant,  in  his  answer  at  paragraph  53, 
says,  "  It' is  not  the  fact  that  the  plaintiff 
never  received  any  consideration  for  exe- 
cuting the  said  bond  of  the  30th  of  Sep- 
temb^,  1859,  but  on  the  contrary,  six 
years'  time  was  thereby  given  to  her  and 
the  said  Charles  Sladden  by  me  for  pay- 
ment of  the  amount  of  the  principal  and 
interest  then  due  on  the  second  promis- 
sory note." 

So  that  the  only  consideration  given 
for  that  bond  and  for  the  other  bond  was 
fijrbearanoe  on  the  part  of  the  defendant 
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to  enforce  that  debt  which  had  been  con- 
tracted, as  he  sajB,  on  or  very  soon  after 
she  attained  the  age  of  twentj-one. 

This  is  oonfirmation,  Mr.  Eddis  says, 
by  the  second  bond  of  the  first  secnrity. 
Bnt  that  does  not  appear  to  me  to  be  the 
case.  So  far  &om  considering  this  trans, 
action  as  anything  like  a  confirmation 
which  would  give  validity  to  the  origi. 
nal  transaction,  I  think  it  shews  plainly 
they  did  not  consider  her  more  strictly 
bound  by  the  second  than  the  first,  and 
that  they  wished  and  expected  that  by 
exercising  forbearance,  it  would  have  the 
efiect  of  rendering  it  a  measure  impo8> 
sible,  and  certainly  unnecessary,  for  her 
to  dispute  the  debt. 

Then  it  is  urged  that  if  the  plaintiff's 
case  was  the  true  one,  how  is  it  she  did 
not  take  proceedings  sooner  P  But  why 
should  she  ?  She  has  never  been  assailed. 
No  proceedings  have  been  taken  against 
her  until  a  very  recent  period,  when  she 
was  sued  for  this  debt,  and  then  she 
comes  to  this  Court.  But  before  that 
she  was  under  no  obligation  to  take  pro- 
ceedings at  all. 

Then  there  is  an  all^^tion  that  she 
had  absconded,  and  that  they  could  not 
find  her.  That  is  also  disproved.  There 
is  nothing  to  shew  it,  and  even  if  there 
were,  in  my  opinion  it  is  not  material  to 
the  question,  which  is  whether  this  debt, 
the  promissory  note,  which  is  the  origin 
of  the  transaction,  and  the  second  bond 
which  was  a  contmnation  of  it,  whether 
that  debt,  by  itself  or  by  means  of  these 
two  bonds,  can  be  enforced  a^nst  her. 
In  my  opinion  it  would  be  impossible, 
having  regard  to  the  cases  that  have 
been  referred  to,  to  say  that  this  defend- 
ant, who  claims  through  Sladden,  who 
could  not  claim  at  all  but  on  the  condi- 
tion of  his  making  everything  clear  and 
explicit  and  plain  to  the  plaintiff,  and  on 
getting  her  full  consent  to  the  original 
transaction,  and  afterwards  upon  clear 
explanation  of  the  effects  of  the  second 
bond,  obtaining  the  full  and  &ee  confir- 
mation of  it  by  the  plaintiff,  it  is  impos- 
sible,  I  say,  for  the  defendant,  whose 
rights  are  no  greater  than  Sladden  would 
have  had,  to  ckim  against  her  the  secu- 
rity of  these  two  bonds  or  either  of  them. 

Therefore  the  plaintiff  is  entitled  to 


the  relief  daimed  by  the  bill,  and  to  a 
declaration  that  the  two  bonds  are  fran- 
dulent  and  void  as  against  her,  and  to 
an  injunction  restraining  further  pro- 
ceedings in  the  action.  The  defendant 
must  pay  the  costs  both  of  the  suit  and 
the  motion. 


Solidtmi— Mesan.  O.  Ashley  &  Tee,  for  pUintiff ; 
Meesra  Wilkins,  Blyth  &  HarsUnd,  for  de- 
fendant. 


} 


HmiFOED  V.  STOHWASSEB. 


Jessel,  M.B. 

1874 

June  18. 

Oonflidmg  Equities — Priority  of  Time— 
Legal  Estate — Noiiee. 

B.,  a  builder,  entitled  to  an  agreement 
for  a  lease,  sold  a  house  to  M.,  and  subse- 
quenUy  obtained  a  lease  from  the  ground 
landlord,  tohich  he  deposited  xoUh  Stohu)at- 
ser,  by  way  of  equitable  mortgage,  to  secure 
an  advance  from  Stohwasser.  Stohuxisser, 
at  the  time  of  hie  advanee,  had  no  noUce  of 
B.'s  tide.  Stohwasser  subsequently  took  a 
legal  mortgage  of  the  house  from  B.,  to  se- 
cure his  previous  advatuse.  At  the  time  of 
taking  such  legal  mortgage  a  tenant  of  M. 
vxLS  in  oecupatMn  of  the  house: — ^Held, 
that  the  fact  that  a  tenaiU  of  M.  was  m 
possession,  gave  constructive  notice  to  8toh- 
waster  of  M's  title. 

Held  further,  that  Stohwasser  obtained 
no  priority  over  M.  by  taking  the  legal 
estate. 

Semble,  that  the  resuU  would  have  been 
the  same  if,  at  the  time  of  taking  the  legal 
estate,  he  had  had  no  notice  of  M.'s  daim. 

Semble,  that  a  person  advancing  money 
on  an  equitable  security  which  is  subject 
to  a  prior  equity,  of  which  he  has  not 
tiotiee  either  actual  or  constructive,  does 
not,  by  subsequently  getting  the  legal  estate 
from  a  trustee  who  knows  that  he  is  a 
trustee,  obtain  priority,  whether  at  the  time 
he  gets  the  legal  estate  he  has  or  has  not 
constructive  notice  of  the  prior  equity. 

In  1868  T.  J.  Bamett,  a  builder,  ob- 
tained from  Magdalen  College,  Oxford,  an 
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agreement  for  a  lease  or  leases  of  ninety, 
nine  years,  from  September  29, 1868,  of  a 
piece  of  land  at  Wandsworth.  The  agree- 
ment contained  the  ordinary  provisions 
for  granting  separate  leases  of  houses  to 
be  erected  on  me  property  as  they  should 
be  completed,  l^mett.  verbally  agreed 
to  build  for  Mumford,  for  5752.,  a  house 
on  a  portion  of  the  land,  and  to  grant  an 
underlease  of  the  same  for  the  remainder 
of  his  term,  less  ten  days,  at  142.  a 
year. 

The  house  was  completed,  and  posses- 
sion given  to  Mumford  in  March,  1869, 
and  the  last  instalment  of  the  purchase 
money  was  paid  by  him  on  June  7th, 
1869.  On  the  24th  of  September,  1869, 
Mumford  was  dangeroosly  ill,  and  the 
following  memorandum  of  the  said  verbal 
agreement  was  hurriedly  reduced  to 
writing,  and  signed  by  the  said  T.  J. 
Bamett  (that  is  to  say) — 

"  Thomas  John  Bamett  has  this  24th 
day  of  September,  1869,  agreed  to  grant 
a  lease  of  a  piece  of  land,  situate  and 
bei^g  on  All  Farthing  Piece,  Wandsworth, 
to  George  MumfoM,  of  No.  8,  Down 
Street,  Piccadilly,  St.  Q«orge,  Hanover 
Square,  county  of  Middlesex,  for  a  term 
of  ninety-nine  years,  less  ten  days,  from 
September  29th,  1868;  ground  rent  to 
commence  March  25th,  1869,  according 
to  lease  being  drawn  up  by  the  solicitors 
of  the  estate,  with  plan  annexed. 
"  Witness.  Thomas  John  Bamett. 

"  W.  Mumford." 

On  September  29th,  1869,  Mumford 
died,  leaving  a  will,  under  which  the 
plaintiffs  became  entitled  to  the  house. 

On  December  9th,  1869,  Bamett  ob- 
tained a  lease  from  Magdalen  College  of 
the  portion  of  the  said  piece  of  land  on 
which  the  said  house  was  built,  at  a  rent 
of  13Z.  per  annum,  but  the  plaintiffs  never 
had  notice  that  such  lease  bad  been 
granted. 

In  September,  1870,  Bamett — who  was 
also  a  house  agent— on  behalf  of  the 
plaintiffs,  let  the  house  to  Mr.  Winter, 
who  remained  in  possession  till  nearly 
September  29th,  1871,  paying  rent  to 
tiie  plaintiff.  At  or  before  September 
29th,  1871,  the  house  became  vacant. 

On  October  2nd,  1871,  Bamett,  having 
the  lease  in  his  possession,  deposited  it 


with  the  defendant,  Stohwasser,  by  way 
of  equitable  mortgE^,  to  secure  1,0202., 
without  giving  him  notice  of  the  sale  to 
Mumford. 

The  house  was  at  this  time  untenanted ; 
and  the  defendant  stated  that  he  visited 
the  house  on  September  30th  or  October 
2nd,  and  found  it  empty,  and  a  bill  in  the 
window,  directing  application  for  it  to  be 
made  to  Bamett. 

In  March,  1872,  the  plaintiff,  through 
Bamett,  let  the  house  to  Stammwitz. 
Stammwitz  had  notice  that  the  plaintiffs 
were  the  owners  of  the  house,  and  paid 
his  rent  to  them. 

On  December  27tb,  1872  (Stammwitz 
being  then  in  possession  as  tenant  of  the 
plaintiff),  Bamett  gave  a  legal  mortgage 
of  the  property  to  Stohwasser,  to  secure 
the  previous  advance  of  1,0202.  Bamett 
informed  Stohwasser  and  Stohwasser's 
solicitor,  that  he  had  let  part  of  the 
house;  but  neither  Stohwasser,  nor  his 
solicitor,  made  any  further  inquiry,  be- 
lieving, as  they  stated,  that  Bamett  meant 
that  he  had  let  the  house  to  a  lodger. 
Subsequently,  Bamett  became  bankrupt. 

In  June,  1873,  the  plaintiffs  filed  tlie 
bill  in  this  suit  against  Stohwasser  and 
the  trustee  in  bankraptcy  of  Bamett,  and 
prayed  for  a  declaration  that  the  defend- 
ant took  the  legal  estate,  subject  to  the 
agreement  of  the  24th  of  September, 
1869  (the  informal  memorandum  above 
quoted),  and  for  specific  performance  of 
the  said  agreement,  referring  to  it  again 
as  the  said  agreement  of  the  24th  of  Sep- 
tember, 1869. 

Mr.  Southgate  and  Mr.  T.  L.  WiOnmon, 

for  the  plaintiffs. — The  defendant  took  the 

legal  estate  from  Bamett,  who  had  entered 

into  a  previous  agreement  to  Qonvey  for 

value  with  the  predecessor  in  title  of  the 

plaintiffs,  and  the  defendant  consequently 

took  the  legal  estate  from  him,  subject  to 

the  same  equities  as  it  was  subject  to 

when  he  took  it,  whether  he  had  or  had 

not  notice  at  the  time  that  he  obtained  a 

conveyance  that  Bamett  was  a  trastoe — 

Sharpies  v.  Adams,  32  Beav.  213 ; 

Mcuefield  v.  Burton,  ante,  p.  46 ;  s.  c. 

Law  Rep.  17  Eq.  15. 

This  doctrine  has  been  doubted  in  some 
cases,  but  all  the  cases  shew  that  the 
legal  estate  is  no  protection  when  it  is 
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taken  hj  a  person  who  has,  at  the  time  he 
takes  it,  notice,  aotoal  or  constructive, 
that  the  person  from  whom  he  takes  it  is 
in  the  position  of  a  tmstee,  and  snoh 
troatee  has  himself  notice  of  <he  trost  or 
eqoitj  affecting  the  property — 

Carter  v.  darter,  3  Kay  &  J.  617 ;  s.  o. 

27  Law  J.  Bep.  (n.s.)  Chanc.  74 ; 
PUcher  t.  Bawlins,  40  Law  J.  B«p. 

(n.b.)   Chanc.  105 ;  s.  o.  on  app. 

41  Ibid.  485 ;  8.  o.  Law  Bep.  7 

Chanc.  259, 
which,  as  we  contend,  is  the  case  here, 
as  Stohwasser  had,  at  least,  constnictive 
notice,  by  the  fact  of  the  house  being  in 
the  possession  of  the  plaintiff's  tenant. 

Mr.  Fry  and  Ifr.  Ohauney  Beale,  for 
the  defendant. — Bamett  was  not  a  trostee 
for  the  plaintiff.  The  agreement  of  the 
24th  of  September,  1869,  is  not  a  valid 
agreement ;  it  omits  material  terms,  spe- 
cific performance  of  it  could  not  be  ob- 
tained, and  for  specific  performance  of 
that  agreement,  and  that  only,  the  bill 
prays,  and  the  whole  case  of  the  plaintiff 
18  founded  thereon. 

Sharpies  v.  Adanu  (ubi  svpra) 
does  not  apply.    Nor  does 

Maafidd  v.  Burton  {vbi  supra). 
In  that  case  the  judgment  proceeded 
upon  the  fact  that  the  defendant  had  con- 
structive notice  at  the  time  of  his  equity 
arising. 

Here  it  is  plain  that  the  defendant  ad- 
vanced his  money  without  notice,  actual 
or  constructive,  therefore  there  is  nothing 
unconscionable  in  his  defending  himself  by 
obtaining  the  legal  estate.  Whether, 
when  he  obtained  the  legal  estate,  he  had 
or  had  not  notice  is  immaterial,  but,  in 
&ct,  he  had  no  notice. 

PUcher  V.  Bawlins  (uhi  supra) 
is  in  our  favour,  and  the  other  cases  cited 
do  not  apply.  Besides,  the  plaintiffs  and 
their  testator  have,  by  their  conduct, 
enabled  Bamett  to  commit  a  fraud,  and 
contributed  to  it  themselves,  and  on  this 
ground  they  cannot  have  relief  in  equity. 
Mr.  Southgate  was  only  called  on  to 
reply  on  the  question  of  costs. 

The  Mastjeb  of  the  Bolls. — ^I  cannot 
say  that  I  feel  anv  doubt  upon  the  law 
of  the  case  now  that  we  have  got  the 
teatBf  which  are  very  fiaw  and  very  simple. 


It  appears  that  Bamett,  a  builder,  in 
the  year  1868  entered  into  an  agreement 
with  Magdalen  College,  Oxford,  to  build 
some  houses  on  a  piece  of  land  at  Wands- 
worth, and  to  take  a  lease  firom  the  col- 
lege for  ninety-nine  years,  from  the  29th 
of   September,  1868.    Mumford  agreed 
with  Bamett  to  buy  one  of  the  plots  of 
land  and  to  take  a  sub-lease  from  Bamett 
of  the  house  to  be  erected  on  that  plot  £ar 
a  term  ten  days  short  of  tiie  ninety-nine 
years'  term,  at  a  rent  of  142.  a  year.  That 
was  a  verbal  agreement.   Nothing  appears 
to  have  been    said    in  that  agreemoit 
about  the  covenants,  but  of  course  the 
covenants  would  follow  the  original  lease. 
Therefore  that  is  a  complete  agreem^it 
There  is  the  term,  the  rent  uid  the  co- 
venants all  agreed  to.  Upon  that  Bamett, 
being  a  builder,  builds  a  house  for  If  urn- 
ford  on  the  piece  of  land  in  question  and 
is  paid  for  it.   Thereupon  Mumford  takes 
possession  and  lets  it  to  a  tenant.    It 
appears  that  Mumford  &lling  ill  on  the 
24th  of  September,  was  minded  to  put 
the  agreement  into  writing,  bat  it  was 
pat  into  writing'   very  badly.     It  says 
that  "  Thos.  John  Bamett  has  tiiis  24th 
day  of  September,  1869,  agreed  to  giant 
a  lease  of  a  piece  of  land  situate "  and 
so  on,  describing  it  "  for  a  term  of  ninety- 
nine  years,  less  ten  days,  from  September 
29th,    1868,  g^und  rent   to  oommenoe 
from  March  25th,  1869,  according  to  lease 
being  drawn  up  by  the  solicitors  of  the 
estate  with  plan  annexed."     The  odd  fact 
of  the  matter  is  that  the  rent  of  14^.  a 
year  is  left  out  of  this  memorandum,  and 
therefore  that  alone  would  not  constitute 
an    agreement.      The    agreement    must 
rest  upon  the  verbal  agreement,  although 
the  existence  of  that  agreement  is  oM' 
roborated  by  the  written  document.   This 
fact  and  the  prayer  of  the  bill  have  led  to 
Mr.  Fry's  argument  as  to  there  being  no 
valid  agreement,  because  the  bill  asks  for 
the  specific  performanceof  "  the  agreement 
of  the  24th  of  September,  1869,"  which  is 
in  itself  imperfect.     It  does  not  give  the 
rent  which  has  to  be  found  oat  by  other 
evidence,  nor  does  it  shew  anywhere  what 
was  the  lease  that  was  being  drawn  up. 
Now  it  is  immaterial  whether   it  was 
being  drawn  up  or  not,  because  the  lease 
refened  to  aa  "  being  drawn  up  by  the 
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solicitors  to  the  estate,"  was  evidently  the 
original  lease  granted  bj  the  college. 
Whether  it  was  being  drawn  up  or  to  be 
drawn  np,  I  have  no  donbt  it  was  suffi- 
ciently referred  to,  and  without  any  re- 
ference to  it  in  the  agreement  the  nnder- 
lease  won  Id  contain  covenants  similar 
to  those  in  the  original  lease.  So  that  I 
cannot  see  any  uncertainty,  more  parti- 
cularly seeing  that  the  money  had  been 
paid  and  the  purchaser  had  entered  into 
possession.  Therefore  I  should  hold  that 
it  was  dear,  as  between  Mumford  if  he  had 
been  alive,  and  Bamett  if  he  had  been  the 
defendant,  that  Mumford  would  have  a 
right  to  say  that  Damettwas  a  trustee 
for  him  to  the  extent  of  the  nnderlease 
agreed  to  be  granted  by  Bamett. 

Now  what  happened  after  this  ?  Why, 
Baniolt  (and  there  is  no  nse  attempting 
to  describe  it  in  any  other  way)  com- 
mitted a  firaud.  Concealing  from  Stoh- 
wasser  the  fact  that  he  had  sold  the  house, 
and  concealing  from  Mumford  the  fact 
tiiat  he  had  got  the  lease  from  the  college, 
and  therefore  was  bound  to  grant  the 
underlease,  he  deposits  this  lease,  which 
was  granted  on  the  9th  of  Deember, 
1869,  by  the  college,  with  Stohwasser 
ihe  defendant  as  a  secnrify.  At  that 
time  the  tenant  who  had  originally  been 
let  into  possession  had  gone  away  and 
the  house  was  shut  np  and  vacant, 
and  at  that  time  therefore  there  were 
no  means  of  finding  out  by  enquiry 
from  the  tenant  as  to  whose  the  house 
was.  Mr.  Stohwasser  therefore  advanced 
his  money  believing  that  he  had  a  good 
title,  and  without  any  notice  actual  or 
constructive  that  he  had  a  bad  title.  The 
lease  was  deposited  with  him  and  the 
house  was  empty.  Afterwards  the  house 
18  let  to  the  present  tenant  Mr.  Stamm- 
witz,  and  this  tenant  has  been  in  pos- 
aeeaion  certainly  since  March,  1872.  He 
has  paid  his  rent  to  Mr.  Mumford  throngh 
the  agency  of  Bamett,  and  he  was  un- 
doubtedly Mr.  Mumford's  tenant.  On 
tiie  27th  of  December,  1872,  Bamett 
assigns  the  legal  estate  to  Stohwasser, 
but  the  mistake  which  Stohwasser  made 
or  his  advisers  made,  was  in  not  taking 
that  assignment  when  he  advanced  his 
money.  Then  he  might  have  been 
safe,    bat  he   delayed   taking    that  as- 

Kxw  Suuu,  43.— Chaxc. 


signment  until  December,  1872,  and  at 
that  time  the  house  was  undoubtedly  in 
the  possession  of  Stammwitz,  who  was 
undoubtedly  the  tenant  of  Mumford,  and 
therefore  he  had  constructive  notice  of 
the  tenancy  of  Stammwitz,  and  conse- 
quently notice  of  Mumford's  title.  It 
was  therefore  his  duty  upon  taking  the 
title  to  enquire  of  the  tenant  of  whom  he 
held,  not  having  done  that  he  got  con- 
structive notice  that  the  person  assigning 
to  him  was  a  trustee.  In  other  words  he 
took  an  assignment  of  the  legal  estate 
from  a  person  whom  he  knew  to  be  a 
trustee  for  other  persons.  I  take  it  to 
be  clearly  settled  from  very  ancient  times 
that  such  an  assignment  will  not  avail 
the  person  taking  it  to  get  rid  of  a  prior 
equity.     That  is  very  old  law. 

There  is  a  second  point  raised,  on 
which  I  have  a  word  to  say,  although  I 
think  it  does  not  arise  in  this  case.  I 
mean  the  question  what  the  eifeot  would 
be  if  the  defendant  had  no  notice  of  the 
trast  P  I  say  I  do  not  think  it  is  neces- 
sary to  decide  it,  because  I  hold  that  he 
had  notice.  As  to  this  second  point  there 
has  been  a  great  conflict  of  opinion,  but 
I  must  express  my  opinion  that  even 
without  notice  he  could  not  have  ac- 
quired title.  There  is  probably  no  point 
on  which  there  has  been  as  I  said  before 
greater  difference  of  opinion,  and  it  is 
hardly  necessary  to  go  throngh  the  oases 
on  the  subject,  but  I  entirely  subscribe  to 
what  Lord  Justice  James  said  in  the  case 
of  Pilcher  v.  BaicUngs  (mW  supra),  as 
regards  the  old  cases — in  which  a  trustee 
of  a  term  to  attend  the  inheritance,  was 
allowed  to  assign  in  such  a  manner  as  to 
give  a  preference — being  contrary  to  all 
principle.  Those  were  cases  of  really 
constructive  notice,  because  the  person 
taking  there  must  have  known  that  the 
person  assigning  was  a  trustee  for  some 
one.  What  Lord  Justice  James  says  is 
this — "  Those  cases  where  a  person  seek- 
ing the  conveyance  knew  the  fact  that  the 
trustee  was  a  trustee  for  somebody  else, 
and  could  not  convey  without  a  breach  of 
trust  while  the  trustees  were  left  in 
ignorance,  those  cases  I  say  involve 
a  principle  which  I  have  never  been 
able  to  understand."  I  repeat  that 
there  are  many  cases  which  it  would  not 
4U 
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be  in  my  power  to  over-rnle,  although 
I  think  tbej  are  contrary  to  principle,  bat 
this  is  not  within  those  cases.  This  is  the 
converse  case.  This  is  the  sort  of  case 
— I  do  not  mean  this  actual  case,  because  I 
hold  that  the  mortgagee  had  notice — bat, 
sapposing  that  I  did  not  so  hold,  this 
would  be  the  case  of  a  trustee,  knowing 
that  he  was  a  trustee,  assigning  over  the 
legal  estate  to  a  person  who  did  not 
know  that  he  was  a  trustee,  that  person 
having  acquired  a  prior  equitable  interest, 
and  I  should  hold,  if  that  neat  point 
came  for  decision,  which  I  think  it  does 
not  in  this  case,  that  the  second  equitable 
incumbrancer  or  purchaser  of  the  equity 
did  not  thereby  gain  any  priority;  in 
other  words,  that  a  person  knowing 
that  he  was  a  trustee  cannot,  by  committ- 
ing a  breach  of  trust,  deprive  of  right  his 
own  cestui  ^ue  trust.  As  I  said  before, 
the  only  point  I  have  to  decide  is,  whether 
a  person,  with  notice  at  the  time  he  takes 
the  legal  estate,  that  the  person  assigning 
it  is  a  trustee  of  the  estate,  can  get  pri- 
ority. I  think  that  has  been  long  since 
settled.  I  will  refer  to  two  or  three  cases, 
and twoorthreecases only.  Intheoldcase 
o(  Saunders  v.  Dehmu  (1)  the  Court  said 
this,  "  Though  a  purchaser  may  buy  anin- 
cambrance,  or  lay  hold  on  any  plank  to 

Srotect  himself,  yet  he  shall  not  protect 
imself  by  taking  a  conveyance  from  a 
trustee  after  he  has  notice  of  the  trust" 
— that  is  the  purchaser — "  for,  by  taking 
a  conveyance  with  notice  of  the  trust,  he 
himself  becomes  the  trustee, and  mustnot^ 
to  get  a  plank  to  save  himself,  be  guilty  of 
abroach  of  trust."  I  think  that  states  the 
law  about  as  concisely  as  it  can  be  stated. 
The  exact  point  that  I  have  to  deal  with 
came  before  Vioe-Chancollor  Wigram 
in  the  case  of  Allen  v.  Knight  (2).  That 
was  a  very  singular  case.  It  may  be 
stated  shortly  in  this  way.  There  was  a 
first  mortgage,  then  a  second  mortgage, 
both  equitable,  then  the  second  mortgage, 
whohadnonotioeof  the  first,  purchased  the 
equity  of  redemption,  and  then  got  in  the 
legal  estate.  At  the  time  he  got  in  iho 
legal  estate  ho  had  notice  of  the  first 

(1)  2  Vnrn.  271. 

(2)  5  Hare,  272 ;  s.  c  15  Law  J.  Sep.  (n.s.) 
Chanc.  430,  affirmed  19  Law  J.  Rep.  Iha)  Chanc. 
870. 


mortgage,  although  he  had  no  notice  afc 
the  time  he  was  advancing  his  money  on 
the  second.  The  Vioe-Chanoellor  held 
that  he  could  not,  by  getting  in  the  legal 
estate,  oust  the  first  mortgagee,  he  having 
notice  of  the  first  equitable  mortgage  at 
the  time  he  got  in  the  legal  eetato.  That 
was  mere  contract,  as  this  is.  He  says, 
"  the  first  question  is,  whether  the  con- 
veyance of  the  legal  estate,  by  means  of 
the  surrender  and  the  admittance  there- 
under, has  altered  the  relative  position  of 
the  parties.  Charles  Allen  at  that  time 
filled  different  characters.  He  was  trus- 
tee under  tho  will  pf  Hallia  of  the  1,050/. 
stock,  of  the  equitable  mortgage  for  secur- 
ing it,  and  of  the  legal  estate  by  which 
the  equitable  mort^^  was  protected. 
He  was,  in  addition  to  his  character  of 
mortgagor,  bound  by  express  conintct 
with  two  of  the  trustees  of  Hallis's  wilL 
They  were  the  persons  entitled  to  the 
equitable  mortgage.  The  question  is, 
could  the  defendants,  the  Smiths,  either 
as  purchasers  for  value,  or  as  second 
mortgagees,  and  having  notice  of  Charles 
Allen's  obligations  to  ms  cest«i  que  trusts, 
insist  upon  holding  the  legal  estate  as 
against  those  parties  with  notice  of  whose 
rights  that  estate  was  taken.  I  think 
they  could  not,  and  that  they  must  hold 
the  legal  estate  precisely  as  Charles 
Allen  held  it,  for  which  the  case  of 
Saunders  v.  Deliew  (;ubi  supra)  is  an  an- 
ttiority,  if  authority  were  wanting.  My 
opinion,  therefore,  is  that  the  change  of 
the  legal  estate  made  no  difference  in  the 
position  of  the  parties."  That  is  a  dis- 
tinct authority,  therefore,  in  favour  of  my 
decision  in  this  case,  and  I  must  hold, 
therefore,  that  the  defendant,  Stohwasser, 
is  bound  to  execute  a  proper  underlease 
to  the  plaintiff,  at  the  rent  of  HI.  a  year, 
and  subject  to  proper  covenants,  having 
regard  to  tho  covenante  in  the  original 
lease.  If  there  is  any  dispute  that  most 
be  referred  to  chambers. 

As  regards  the  costs,  certainly  any- 
thing more  careless  than  the  conduct  of 
the  late  Mr.  Mumford,  one  cannot  well 
imagine.  He  enters  into  a  verbal  s^ree- 
ment  with  a  speculative  builder,  and 
when  he  takes  a  written  agreement  he 
does  not  take  it  in  the  proper  form.  Al- 
though he  knew  that  a  lease  was  soon  to 
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be  granted,  or  onght  to  hare  been 
granted,  be  gives  no  notice  to  the  college, 
nor  makes  any  attempt  to  prevent  that 
specniatire  builder  getting  possession  of 
the  lease.  He,  knowing  from  the  natnre 
of  tbe  case  that  the  lease  would  be 
granted  to  him,  takes  no  steps  to  prevent 
this  man  committing  a  fraud,  and  I 
might  almost  say  tempting  him  to  com- 
mit a  fraud  by  taking  no  step.  I  do  not 
use  the  word  tempt  in  one  sense,  although 
I  do  in  another.  On  the  other  hand,  the 
defendant  is  in  the  unfortunate  position 
of  a  person  who  chose  to  take  an  equi- 
table  mortgage.  He  lent  his  money,  as 
the  City  Buik  bad  done  before,  on  this 
very  lease,  a  thing  which  bankers  are 
in  the  habit  of  doing,  but  if  they  do 
lend  their  money  to  speculative  builders 
on  deposit  of  leases,  knowing,  or  being 
bound  to  know,  that  there  might  be  some 
other  equitable  title  created  on  tbe  part 
of  the  persons  depositing,  which  might 
have  priority  over  theirs,  such  persons 
lending  money  must  not  complain  in 
the  present  state  of  the  law  that  they 
lose  their  secnritv ;  but  I  do  not  think  in 
a  case  of  this  kmd,  where  two  innocent 
parties  have  been  defrauded,  and  where 
both  have  been  guilty,  to  some  extent,  of 
negligence,  that  I  ought  to  visit  the  per- 
son losing  his  money  with  the  costs 
of  the  snit,  and  although  I  enter, 
tain  great  respect  for  the  rule  that  a  suo- 
cessfnl  litigant  should  have  his  costs  as  a 
part  of  tbe  fruits  of  his  litigation,  yet  I 
think  this  is  not  a  case  of  that  sort,  and 
therefore  I  shall  mako  a  decree  without 
costs. 

Mr.  Souihgaie. — The  decree  will  be  ge- 
nerally  for  a  lease  in  accordance  with  the 
parol  agreement. 

The  Master  or  the  Bolls. — ^Yes. 

Mr.  Southgate. — ^And  it  had  better  be 
"  by  tbe  defendants." 

The  Master  of  the  Rolls. — Yes,  to 
be  settled  in  chambers  if  the  partira 
differ. 

Mr.  SotUhgatb. — Tes. 


Solicitors — Mr.  L.   W.   Gregory,    for  plaintifii) ; 
Hc»r«.  Pike  &  Son,  for  drfcndnnt. 
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In  re  the  oriental  ih. 

LAND    steam    COUPAKT 

limited). 


Company  registered  in  England — Btui. 
nets  and  Assets  in  Foreign  Country — 
Winding  up  in  England— -Jurisdiction- 
Foreign  Judgment  a7id  Execution — Com. 
panics  Act,  1862  (25  fy  26  Vict.  c.  89),  ts. 
87  and  163. 

A  company  registered  in  England  under 
the  Companies  Act,  1862,  with  an  ofieo  in 
London,  but  carrying  on  business  and  having 
property  in  India,  was  ordered  to  be  wound 
up  compulsorihj  by  an  order  of  the  Court  in 
England.  Another  English  company,  also 
carrying  on  business  in  India,  had,  prior  to 
the  winding  up  order,  obtaiited  in  India  a 
judgment  against  the  first-mentioned  eotU' 
pany  in  respect  of  a  debt,  and  subsequently 
to  the  winding  up  order  issued  execution 
upon  the  judgment  against  tlie  property  in 
India  of  the  debtor  company.  The  property 
was  subsequently  sold  under  an  order  of  the 
Court  here,  and  a  portion  of  the  pvceeds 
were  paid  to  the  creditor  company  on  ac- 
count of  their  debt,  on  their  undertaking  to 
refund  the  same  if  tliey  were  not  entitled 
thereto : — Held,  tJtat  the  creditor  company 
were  not  entitled  to  retain  the  proceeds,  but 
must  hand  over  the  same  to  the  official  li- 
quidator of  the  debtor  company,  for  equal 
distributioit  among  the  creditors. 

This  was  an  appeal  from  an  order  of 
Malins,  V.C.,  made  upon  an  adjourned 
summons  taken  oat  on  behalf  of  the 
official  liquidator  of  the  above-named 
company  to  obtain  the  repayment  by  the 
Scinde  Railway  Company  of  a  sum  of 
19,813  rupees,  which  had  been  paid  to 
them  under  the  following  circumstances — 

The  Oriental  Steam  Company  was  a 
limited  company,  incorporated  under  the 
Companies  Act,  1862,  and  having  its  re> 
gistered  o£Bce  in  London,  but  carrying  on 
business  in  India,  and  possessed  of  pro> 
perty  there  of  considerable  value.  The 
Scinde  Railway  Company  was  also  an 
English  company,  incorporated  by  a  spe- 
cial Act  of  Parliament,  for  the  purpose  of 
making  and  maintaining  certain  railways 
in  India. 

On  the  23rd  of  May,  1867,  the  Scinde 
Railway  Company  obtained,  in  tbe  Kur- 
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racbee  Dutriot  Goart  in  India,  a  jadg> 
mont  against  the  Oriental  Steam  Company 
for  above  40,000  rupees,  in  respect  of  a 
debt,  on  account  of  which  thej  snbse- 
qnentlj  carried  in  a  claim  in  the  winding 
np  of  the  Oriental  Steam  Company.  For 
the  purpose  of  recovering  this  debt  the 
Scinde  Railway  Company  issued  in  India 
five  attachments  against  the  property 
there  of  the  Oriental  Steam  Company. 
Throe  of  these  attachments  were  dated 
respectively  the  16th  of  July,  23rd  of 
July  and  3rd  of  August,  1867,  prior  to 
the  order  for  winding  up  the  Oriental 
Steam  Company  ;  the  other  two  attach* 
ments  both  wero  dated  respectively  the 
28th  of  January,  1869.  An  order  for 
winding  np  the  Oriental  Steam  Company 
was  made  by  the  Court  of  Chancery  in 
England  on  the  8th  of  November,  1867, 
upon  a  petition  dated  the  12th  of  August^ 

1867.  In  April  and  March,  1868,  the 
Scinde  Railway  Company  sold  the  pro- 
perty comprised  in  the  first  three  attach- 
ments,  and  thereby  realised  sums  amount- 
ing to  28,248  rupees,  which  they  retained 
in  part  payment  of  their  debt. 

In  May,  1868,  the  whole  of  the  Indian 
property  of  the  Oriental  Steam  Company, 
not  already  attached  by  the  Scinde  Rail- 
way Company,  was  seized  under  an  attach- 
ment issued  by  the  Government  of  Bom- 
bay, who  claimed  to  be  creditors  of  the 
company. 

By  an  order,  dated  the  28th  of  July, 

1868,  made  by  Malins,  V.C.  in  the  wind- 
ing np  of  the  Oriental  Steam  Company,  a 
sale  was  directed  of  all  the  property  of  the 
company  then  remstining  unsold.  Before 
this  order  could  be  carried  out  the  attach- 
ment issued  by  the  Government  of  Bom- 
bay was  removed,  under  an  arrangement 
made  between  the  Government  of  Bombay 
and  the  official  liquidator  of  the  company. 
Thereupon,  on  the  28th  of  January,  1869, 
the  Scinde  Railway  Company  issued  the 
two  attachments  of  that  date,  solely  for  the 
purpose  of  seizing  all  the  property  of  the 
Oriental  Steam  Company  then  remaining 
unattached.  The  one  of  those  attach- 
ments attached  a  foctory  at  Kotree,  in 
India,  belonging  to  the  company;  the 
other  attached  any  moveable  property  of 
the  company  within  the  jurisdiction  of 
the  Court  in  India. 


By  an  order  made  by  Malins,  Y.G.,  in 
the  winding  up  of  the  Oriental  Steam 
Company,  and  dated  the  4th  of  March, 
1869,  it  was  ordered  that,  witiioot  preju- 
dice to  anv  question  or  any  right  what- 
ever, an  injunction  should  be  awarded  to 
restrain  the  Scinde  Railway  Company,  and 
their  officers,  &c.,  until  farther  order, 
firom  selling  or  disposing  of,  and  from 
keeping  or  continuing  in  possession  of  the 
factory  and  property  of  the  Oriental  Steam 
Company  at  Kurrachee,  Kotree,  or  else- 
where in  India,  which  had  been  seixed 
under  the  said  last-mentioned  attach- 
ments; and  that  the  Scinde  Railway 
Company  should  forthwith  direct  their 
ag^nt  at  Kurrachee  to  withdraw  the  said 
attachment,  and  give  notice  to  preivent 
the  sale  of  the  property  which  had  been 
advertised  for  sale ;  and  that  the  official 
liquidator  of  the  Oriental  Steam  Company 
should,  out  of  the  first  proceeds  of  the 
sale  directed  by  the  said  order  of  the  28th 
of  July,  1868,  satisfy  the  claims  of  a  cer- 
tain Indian  creditor  of  the  company ;  and  in 
the  next  place,  upon  the  Scinde  Railway 
Company  undertaking  to  abide  by  any 
order  the  Court  might  make  in  ihe  wind- 
ing up  of  the  Oriental  Steam  Company 
as  to  refunding  the  whole  or  any  portion 
of  what  should  be  paid  to  them,  as  there- 
inafter directed,  in  case  they  should  not 
be  found  entitled  thereto,  should  pay  to 
the  Scinde  Railway  Company  the  amount 
of  principal,  interest  and  costs  claimed 
by  them  under  the  said  attachment. 

Accordingly,  the  Scinde  Railway  Com- 
pany gave  the  requisite  undertaking,  and 
the  sum  of  19,813  rupees  was  paid  to 
them  under  the  last-mentioned  order. 

On  the  Sth  of  August,  1873,  the  official 
liquidator  of  the  Oriental  Steam  Company 
took  out  this  summons,  to  have  this 
amount  refunded  to  him  by  the  Scinde 
Railway  Company,  and  Malins,  Y.C,  made 
an  order  in  Uie  terras  of  the  application. 
The  Scinde  Railway  Company  now  ap- 
pealed from  that  order. 

Mr.  J.  Pearson  and  Mr.  A.  0.  Marien, 
for  the  appellants. — ^The  estate  of  a  com- 
pany in  a  winding  up  did  not  become 
vested  in  the  official  liquidator  in  like 
manner  as  the  estate  of  a  bankrupt  be- 
came vested  in  his  trustee,  and  there 
being  no  assignment  of  it  for  the-  benefit 
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of  all  the  creditors,  the  company's  estate 
abroad  was  not  affected  bj  the  winding 

Ex  parte  Egyptian  Oommereial  and 
Trading  Company:  in  re  Kelson, 
Law  Bep.  4  Chano.  125. 
The  87th  section  of  the  Companies  Act, 
1862,  staying  actions  and  other  proceed- 
ings after  a  winding  np  order,  and  the 
163rd  section  of  the  same  Act,  making 
-void  executions,  &e.,  snbseqnent  to  the 
commencement  of  the  winding  up,  did 
not  apply  to  proceedings  and  executions 
abroad.     This  had  been  decided  by  the 
Courts  in  India — 

Bank  of  Hindustan,  Case  5  Bombay 

H.C.  2  Rep.  83. 

According  to  the  decisions  of  the  Indian 

Conrts,  the  creditors  in  India  were  at 

liberty,  after  a  winding  up  order  here,  to 

5roceed  according  to  the  law  of  India, 
'he  Conrts  here  had  no  powers  of  inter- 
ference.   The  98th  section  of  the  Act,  re- 
lating to  the  collection  of  assets,  did  not 
extend  to  assets  abroad.    This  Court  had 
no  jurisdiction  to  deprive  the  appellants 
of  the  proceeds  of  assets  which,  by  the  law 
of  India,  had  been  lawfully  taken  by  them. 
In  re  Pieroj,  43  Law  J.  Rep.  (n.s.) 
Bankr.  9 ;  s.  c.  Law  Rep.  9  Chano. 
33, 
-was  also  referred  to. 

Mr.  Olasse  and  Mr.  WhUehorne,  for  the 
official  liquidator,  were  not  called  upon. 

James,  L.J.,  said  the  wder  of  the  Vice- 
Chancellor  was  perfectly  right.  The 
winding  up  of  the  Oriental  Steam  Com- 
pany necessarily  took  place  in  this  oountr}', 
where  the  company  was  incorporated. 
There  could  possibly  have  been  an  auxili- 
Kty  winding  up  in  India,  under  the  Indian 
Winding  np  Acts,  for  otherwise  all  the 
assets  in  India  would  be  liable  to  be  torn 
up  by  the  creditors  there.  But  this  was 
an  English  winding  up.  The  English 
Act  (25  &  26  Vict.  c.  89)  provided  that 
all  the  assets  should  be  collected  and  ap- 
plied in  discharge  of  the  liabilities  of  the 
company,  for  the  benefit  of  all  the  creditors. 
That  created  in  the  assets  a  beneficial 
interest  on  the  part  of  the  creditors,  and 
made  the  assets  trust  property.  The 
property  ceased,  on  the  winmng  up  order 
being  made,  to  bo  the  property  of  the 


company,  and  ceased  to  be  liable  to  be 
seized  by  any  creditor.  There  might,  no 
doubt,  be  a  difficulty  in  dealing,  in  a 
winding  up,  with  the  assets  and  creditors 
in  a  foreign  country,  unless  the  Courts 
abroad  would  assist  this  Court.  But 
in  this  particular  case  there  was  no 
such  difficulty,  for  the  property  bad 
been  realised,  and  the  proceeds  received, 
under  an  order  of  this  Court.  One  ere- 
ditor  here  had  got  hold  of  the  property 
after  it  had  become  affected  with  a  trust 
in  favour  of  all  the  creditors  of  the  com- 
pany. He  could  not  thereby  get  priority 
over  the  other  creditors.  The  assets  must 
be  distributed  here  on  the  footing  of 
equality,  and  the  appeal  must  be  dis- 
missed. 

Mellisb,  L.J.,  was  of  the  same  opinion. 
He  agreed  with  what  had  been  said  in 
argument  that  section  87  of  the  Companies 
Act,  1862,  which  provided  that  no  action 
should  be  brought  after  the  winding  np 
order  had  been  made,  did  not  apply  to 
any  Courts  but  those  in  this  country. 
Parliament  was  never  considered  to  be 
legislating  respecting  the  colonies,  unless 
it  was  expressly  so  stated.      Still,  the 
general  principles  would  apply  to  this 
case.      It  was  said  that  the  law  in  the 
case  of  a  winding  up  was  the  same  as  in 
bankruptoy,  but  there  was  this  distinction, 
that,    under   the  Bankruptoy  Act,  the 
whole  estate  of  the  debtor,  legal  and  be- 
neficial, was,  upon  the  adjudication,  taken 
out  of  iiie  debtor  and  vested  in  his  trustee, 
while,   under  a  windmg  np  order,  the 
legal  estate  in  the  property  of  the  com- 
pany ordered  to  be  liquidated  was  not 
taken  from  the  company,  but  the  beneficial 
interest  iu  the  property  was,  and,  under 
the  98th  section,  a  trust  attached  for  the 
benefit  of  all  creditors.   It  had  been  urged 
that  the  property  in  a  foreign  country 
was  subject  to  the  laws  of  the  country  in 
which  it  was  situate,  and  then  it  was  said, 
that  here  a  charge  having  been  created  by 
an  order  of  the  Court  abroad,  the  property 
could  only  be  dealt  with  subject  to  that 
charge.    No  doubt  that  would  have  been 
so  if  a  charge  had  been  constituted  by 
the  law  of  Bombay,  which  had  priority 
over  the  truste  for  the  benefit  of  creditors 
under  the  winding  up  order.     But  in  this 
case  there  was  only  a  judgment  in  India 
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before  the  winding  up  order  was  obtained, 
and  there  was  no  pretence  for  saying  that 
a  judgment  in  Bombay  could  simply  qua 
judgment  operate  as  a  charge  on  the  pro- 
perty. The  consequence  was  the  Scinde 
Company  had  no  priority  in  this  Court, 
and  the  appeal  must  be  dismissed  with 
costs. 


Solicitor)! — Messrs.  Hollams,  Son  &  Coward,  for 
appellants ;  Messrs.  Tilleuid,  Qoddeo  &  Holme, 
for  official  liquidator. 


) 


In  re  Newman's  settled 

ESTATES. 


LOBDS  JCSTICBS. 

1874. 

July  25. 

Leases  and  Sales  of  Settled  Estates  Act 
(19  ^  20  net.  e.  120),  s.  23  —  Applica. 
tion  of  Sale  Moneys  —  Permanent  Im- 
provements — Buildings. 

Under  section  23  of  the  Leases  and  Sales 
of  Settled  Estates  Act,  the  Oourt  has  power 
to  direct  that  money  arising  from  a  sale 
under  the  Act  he  laid  out  in  permanent 
improvements  of  the  remainder  of  tho  set- 
tled estate,  such  as  the  erection  of  new  farm 
buildings. 

This  was  a  petition  under  the  Leases 
and  Sales  of  Settled  Estates  Act. 

Jane  Newman,  by  her  will,  dated  the 
Ist  of  May,  1860,  made  in  pursuance  of 
a  power  contained  in  the  settlement  ex- 
ecuted on  her  marriage  with  T.  H.  New- 
man, appointed  the  fireehold  estates  com- 
prised in  the  settlement  to  T.  H.  Davis 
and  Edward  Drew  in  fee,  upon  the 
trusts  therein  declared ;  and  she  declared 
that  the  trustees  should  stand  seized  of 
an  estate,  called  the  Yearston  Estate, 
upon  trust  to  receive  the  rents,  and  pay 
and  divide  the  same  equally  between  her 
brother  and  her  three  sisters,  for  and 
during  their  respective  lives,  and,  on  the 
death  of  each  or  either  of  her  brother  or 
sisters,  she  directed  that  the  share  of  the 
rents  of  her  brother  or  sisters  so  dying 
daring  the  life  of  the  other  her  brother 
or  sisters,  and  of  the  survivor  of  them, 


should  be  paid  and  divided  equally 
amongst  her  four  nephews  and  nieces 
(named  in  the  will),  of  whom  William 
Holt  was  one,  with  benefit  of  survivorship 
and  accruer  between  them,  and  from  and 
after  the  decease  of  the  survivor  of  her 
said  brother  and  sisters,  she  declared  that 
the  trustees  or  trustee  for  the  time  hang 
of  her  will  should  stand  seized  of  the 
Yearston  Estate,  upon  trust  for  William 
Holt  for  life,  without  impeachment  of 
waste,  with  remainder  on  trust  for  his  first 
son  in  fee,  with  remainders  over  in  case 
he  should  die  under  twenty-one. 

The  testatrix  died  on  the  17th  of  June^ 
1866. 

The  petition  was  presented  in  1868,  bj 
the  trustees,  the  four  tenants  for  life, 
and  the  four  nephews  and  nieces,  and  it 
asked  the  Court  to  authorise  the  sale  of 
certain  timber  on  the  estate,  and  that 
the  proceeds  of  sale  (after  payment  of 
costs  and  expenses)  might  be  paid  to  the 
trustees,  to  be  applied  by  them  in  the 
improvement  of  the  property. 

The  petition  was  served  on  William  T. 
Holt,  the  qnly  child  of  William  Holt,  who 
was  an  in&nt. 

On  the  23d  of  January,  1869,  an  order 
was  made  by  Lord  Bomilly,  the  then 
Master  of  the  Bolls,  directing  an  enquiry 
whether  it  was  for  the  benefit  of  the  es- 
tate to  cut  down  and  sell  the  timber  (not 
ornamental)  or  any  part  thereof,  and,  if 
it  should  appearproper  todo  so,  then  it  was 
ordered  that  the  petitioners  should  be  at 
liberty  to  apply  in  chambers  for  the  sale 
of  the  timber,  and  for  the  application  of 
the  money  arising  there&om. 

The  CMef  Clerk  afterwards  gave  liberty 
to  cut  and  sell  the  timber,  and  this  was 
done,  and  the  purchase  money,  amount- 
ing to  792Z.,  was  paid  into  Court. 

In  June,  1874,  a  summons  was  taken  out 
by  the  petitioners,  asking  that  the  money 
paid  into  Court  might,  after  payment  of 
costs,  be  paid  to  the  trustees,  they  under- 
taking to  apply  it  in  payment  of  the  costs 
of  certain  repairs  and  improvements  to 
the  estate,  already  made  and  to  be  made. 
The  improvements  already  made  consisted 
of  the  building  of  new  hop-kilos  and  a 
granary  on  one  of  the  farms,  and  the  im- 
provements to  be  made  were  the  coavet- 
sion  of  the  old  hop-kilns  into  cottages. 
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The  Master  of  the  Bolls  doubted  whe- 
ther be  bad  jurisdiction  under  section  23 
of  the  Act  to  sanction  this  application  of 
the  money,  and  desired  the  case  to  be 
mentioned  to  the  Lords  Jnstices. 

Mr.  W.  Pearson  and  Mr.  Alfred  Smith, 
for  the  petitioners. — Section  23  sajs  that 
the  money  may  be  applied  (inter  <dia) 
in  "  the  parchase  of  other  hereditaments, 
to  be  settled  in  the  same  manner  eis  the 
hereditaments  in  respect  of  which  the 
money  was  paid."  These  words  are  al- 
most identical  with  those  of  section  69 
of  the  Lands  Clauses  Consolidation  Act, 
1845,  under  which  the  Court  has  in  many 
cases  directed  the  purchase-money  of  land 
to  be  laid  out  in  permanent  improve- 
ments upon  that  part  of  the  estate  which 
remained  nnsold — 

In  re  The  Bttckinghamshire  Bailway 

Company,  14  Jnr.  1065 ; 
JBa!  parte  Share,  4  Yon.  &  C.  Exch. 
506 ;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Exch.  Eq.  92; 
In  re  Daviea's  Estate,  3  De  Gex  &  J. 
144;  s.  c.  27  Law  J.  Rep.  (n.s.) 
Chano.  712 ; 
Ex  parte  Tlte  Iiicumhent  of  Whii- 
field,  1  Jo.  &  H.  610 ;  s.  c.  30  Law 
J.  Rep.  (n.8.)  Chanc.  816  ; 
Be  Partington's  Trust,  11  W.R.  160; 
Re  Dummer's  Will,  2  Do  Gex,  J.  & 
S.  615 ;  s.  c.  34  Law  J.  Rep.  (n.s.) 
Chanc.  496 ; 
In  re  Leigh's  Estate,  40  Law  J.  Rep. 
(n.s.)  Chanc.  687 ;  a.  c.  Law  Rep. 
6  Chanc.  887; 
In  re  Johnson's  Settlements,  Law  Rep. 
8  Eq.  348. 
In 

Ex  parte  The  Cm-poralion  of  Liver- 
pool, 35  Law  J.  Rep.  (n.s.)  Chanc. 
655 ;  s.  c.  Law  Rep.  1  Chanc.  596, 
such  an  application  was  refused,  but  not 
on  the  ground  of  want  of  jurisdiction. 
In 

Be  Budyerd't  Trusts,  2  Giff.  394,  the 
application  was  refused. 

Be  Glitheroe's  Trusts,  17  W.R.  346, 
a  similar  application  of  money  was  di- 
rected   under  the   Leases  and  Sales  of 
Settled  Estates  Act. 
Mr.  Woodrooffe,  for  the  respondent. 


James,  L.J.,  said  that  the  principle 
of  the  decisions  cited  was  this  —  that 
the  permanent  improvement  of  the  old 
estate  was  in  sakstanoe  the  same  thing 
as  the  purchase  of  a  new  one.  No  mis- 
chief could  now  result  from  following 
those  decisions. 

Mellish,  L.J.,  said  that  he  thought 
the  authorities  were  too  strong  to  be 
departed  from,  and  indeed  it  would 
be  mischievous  to  go  counter  to  a  long 
course  of  decisions,  though  he  could  not 
say  that  he  should  himself,  in  the  absence 
of  authorify,  have  been  disposed  to  come 
to  the  same  conclusion. 

The  petition  was  then  heard  upon  the 
evidence,  and  the  proposed  application 
of  the  money  was  sanctioned. 


Solicitors — Messrs.  KijbinsoD  &  Froston,  agonU 
for  Mr.  A.  Pointon,  BirmiDgham,  for  all  par- 
ties. 


LoBDs  Jcsncss.'l 

1874.         >  In  re  bsrklet. 

July  25.      J 

Tnutee  Ad  —  Appointment  of  Neto 
Trustee  —  Fetne  Sole  —  Shares  with  Unli- 
mited Liability — Direction  for  Sale. 

Order  made  to  appoint  a  feme  sole  a 
trustee. 

In  re  Campbell's  Trust,  31  Beav.  176, 
folloteed.  ' 

Part  of  a  testator's  ettate  consisted  of 
shares  upon  which  there  was  an  unlimited 
liahilUy.  Upon  a  petition  to  appoint  a  new 
trustee,  an  order  was  also  made  that  one  of 
the  continuing  trustees,  in  whose  name  the 
shares  stood,  should  sell  them,  and  invest 
the  proceeds  in  the  names  of  himself  and 
the  other  trustees. 

This  was  a  petition,  entitled  in  Lu- 
nacy, in  the  matter  of  the  Trustee  Act, 
and  in  a  suit  of  Beihley  v.  Berkley, 
for  the  appointment  of  a  new  trustee  of 
the  will  of  J.  J.  Berkley.  By  his  will 
dated  the  28th  of  June,  1862,  the  testa- 
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tor  devised  Ids  real  estate,  and  bequeathed 
the  residue  of  his  personal  estate,  to 
George  Wythes,  G.  L.  Clowser,  John 
Kershaw,  and  James  Hurst,  on  certain 
trusts  therein  mentioned,  and  he  appointed 
the  same  persons  executors. 

By  a  codicil  dated  the  25th  of  August, 
1862,  the  testator  revoked  the  appoint- 
ment of  Kershaw  and  Hurst  as  trus- 
tees and  executors,  and  appointed  his 
wife,  Louisa  Berkley,  and  George  Berk- 
ley, trustees  and  executrix  and  exe- 
cutor in  their  stead.  The  testator 
died  on  the  25th  of  August,  1862,  and 
his  will  and  codicil  were  duly  proved  by 
all  the  executors  except  Wythes.  He 
neither  proved  nor  acted  in  the  trusts. 
On  the  11th  of  August,  1871,  this  suit 
was  instituted  to  administer  the  trusts  of 
the  will.  On  the  2nd  of  June,  1873, 
Louisa  Berkley  was  found  a  lunatic  by 
inquisition.  On  the  10th  of  September, 
1878,  an  order  was  made  by  Lord  Jus- 
tice James,  appointing  G.  M.  Arnold  to 
be  a  trustee  of  the  will  in  place  of  Louisa 
Berkley,  with  consequential  directions  as 
to  the  transfer  and  vesting  of  the  pro- 
perty. On  the  2Bth  of  April,  1874., 
Clowser  died.  The  petition  asked  that 
a  lady  named  Kate  Barton  should  be  ap- 
pointed trustee  in  his  stead.  This  lady 
was  a  niece  of  the  testator,  and  was  un- 
married, and  aged  twenty-seven. 

Part  of  the  estate  consistedof  150  shares 
in  the  Rock  Life  Assurance  Society,  of  the 
nominal  value  of  51.  each,  but  on  which 
only  58.  per  share  had  been  paid  up.  The 
liability  on  these  shares  was  unlimited. 
They  had  not  been  transferred  under  the 
order  of  the  10th  of  September,  1873. 
The  petition  asked  that  these  shares 
might  be  sold,  and  that  the  right  to 
tra^fer  them  might  be  vested  in  George 
Berkley  alone,  he  undertaking  to  invest 
the  proceeds  of  sale  in  consols  or  other  secu- 
rities authorised  by  the  will,  as  the  Court 
might  direct,  in  the  names  of  the  contin- 
uing and  new  trustees.  He  offered,  if 
necessary,  to  give  security  for  the  due 
investment  of  the  proceeds. 

The  petitioners  were  the  lunatic  (by 
her  next  friend),  G.  Berkley,  and  G.  M. 
Arnold,  who  had  been  appointed  commit- 
tee of  the  lunatic's  estate,  and  the  petition 
was  served  on  the  plaintiffs  in  the  suit. 


The  defendants    to  the    suit    were  the 
lunatic,  Clowser,  and  G.  Berkley. 

Mr.  W.  W.  Karslake,  for  the  petition- 
ers, cited 

In  re  Campbell's  Trust,  31  Bcav.  176 ; 
8.  c.  31  Law  J.  Bep.  (n.s.)  Chanc. 
821. 
Mr.  Howson,  for  the  plaintiffi  in  the  suit. 

Theib  Lordships  made  the  order  as 
prayed. 

Solicitors  —  Mr.  T.  Sismey,  for  the  petitiooerB; 
Messrs.  Paterson,  Sdow  &  Barney,  forplaJn- 
tifi. 


D 


Hall,  V.C 

1874.         >  BAILGT  V.  nPEB. 

July  6, 

Specific  Performance — No  Tide  as  to 
Moiety — Bight  of  Purchaser  to  take  Moiehf 
— Compensation. 

Where  vendors  having  agreed  to  sell  ike 
entirety  of  propeiiy  could  make  a  title  to 
one  moiety  only, — Held,  that  the  purchaser 
wcu  entitled  to  have  such  moiety  conveyed  to 
him  on  payment  of  one  moiety  of  the  pur* 
chase  money. 

la  this  case  the  following  short  point 
arose,  whether  a  purchaser  who  has 
agreed  to  buy  the  entirety  of  property  ooold 
claim  to  take  a  moiety  (to  which  alone 
the  vendors  could  make  a  title),  with  a 
corresponding  abatement  in  the  purchase 
money. 

The  agreement  was  dated  October, 
1872,  and  was  for  the  sale  of  the  fee 
simple  of  certain  freehold  property  in 
possession,  free  from  incumbrances  to  the 
plaintiff. 

The  plaintiff  entered  into  possession, 
after  paying  a  deposit  on  the  porchase 
money;  and  as  there  was  delay  •on  the 

Eart  of  the  vendors  in  making  out  a  title, 
e  filed  this  bill  for  specific  performance. 
The  defence  was  that  a  moiety  of  the 
property  was  claimed  adversely  in  another 
suit,  and,  in  fiebct,  upon  that  suit  comings 
on  for  hearing,  it  was  decided  that  the 
vendors  had  no  title  as  to  one  moieiy  of 
the  property. 
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The  pliuntiff,  however,  offered  to  take 
the  other  moiety,  as  to  which  the  Chief 
Clerk  htid  certified  that  there  waa  a  good 
title,  and  to  pay  one  half  the  purchase 
money. 

The  defendants  (who  were  bankrupts, 
and  against  whose  trustees  in  bankruptcy 
the  suit  had  been  revived)  contended  that 
the  purchaser  could  not  claim  such  moiety, 
without  paying  the  full  purchase  money, 
and  if  he  was  unwilling  to  do  so  the  con- 
tract must  be  rescinded. 

Mr.  Dichituon  and  Mr.  Horton  Smith, 
for  the  plaintiff,  relied  on — 

Barnes  v.    Wood,   38  Law  J.  Rep. 
'     (h.s.)  Chano.  683 ;  s.  c.  Law  Bep. 

8Eq.424; 
Cattle  V.  WiUcittsonf  39  Law  J.  Bep. 
(n.8.)  Chano.  843 ;  s.  c.  Law  Bep. 
5  Chano.  534. 
Mr.  Macnaghten   and    Mr.   Northmore 
Lawrence,  for  the  trustees  in  bankruptcy 
of  the  several  defendants,  relied  on 

Maw  V.  Topham,  19  Beav.  576 ; 
and 

Fry  on  Sjpeeific  Performance,  142. 

H&LL,  Y.C.,  referred  to  iS«^den'«  Ten- 
don and  Pwehaeert,  14th  ed.  309,  where 
Lord  St.  Leonards  doubted  the  decision 
in  Maui  v.  Topham  {vXn  supra),  and  made 
a  decree  for  specific  performance,  as  asked 
for  by  the  plaintiff,  namely,  that  the  de- 
fendants should  convey  the  moiety,  to 
which  they  could  make  a  title,  to  the 
plaintiff,  and  should  receive  one  moiety  of 
the  purchase  money;  and  he  said  that 
the  bargain  was  certainly  better  for  the 
defendants  than  if  they  had  been  compelled 
to  sell  an  undivided  moiety,  in  which  case 
a  sale  would  probably  not  have  realised 
so  much. 


Solicitors— Messrs.  Barenscroft  &  Hills,  for  plain- 
tiff; Msairs.  £.  F.  &  B.  Davis  and  Mr.  Dennv. 
for  defendants. 


Nkw  Stois,  48.— Chakc. 


Hail,  V.C. 

Ajril'29.     ■  =°««  "•  «'<^- 

MayL 

Copyright — 5  jr  6  Vict.  e.  45.  ««.  15  and 
26 — Seemd  Edition  of  Defendant's  Work 
— AcqtUescenee  —  Piracy  —  Injunction  — 
Costs. 

The  "offence"  men^oned  in  the  Ibih 
section  of  the  b  ^6  Vict.  e.  45,  which  gives 
to  the  proprietor  of  a  copyright  a  special 
action  on  the  case,  is  not  co-extensive  with 
the  "  offence  "  referred  to  in  the  26th  sec- 
tion of  the  same  Act,  with  respect  to  which 
aU  advms,  suits,  bills,  indicimenis  or  in- 
formatums  must  be  brought,  sued  and  com- 
menced within  twelve  aUendar  months  next 
after  such  offence  committed. 

Therefore,  a  plaintiff  who  allowed  a  de- 
fendant to  publish  one  edition  of  a  work 
containing pvracies  from  his  works,  and  then, 
after  tlte  lapse  of  more  than  twelve  months, 
filed  a  biU  in  equity  to  restrain  the  pubUca- 
tion  of  a  second  edxtion  of  the  defendant's 
work,  with  the  same  and  other  piracies  in 
it,  was  neither  compelled  to  proceed  at  loM 
under  the  \i>th  section,  nor  prevented  from 
suing  in  equity,  by  the  26th  section  ^  the 
statute. 

Special  facts  constitiUing  the  piraey  com- 
plamed  of  by  the  plaintiff,  and  eureum- 
stances  under  which  he  was  held  not  to  have 
acquiesced  in  the  defendant's  acts ;  but  to 
be  entitled  to  an  injunction  with  costs. 

Motion  for  decree. 

The  bill  in  this  suit  prayed  an  injunc* 
tion  to  restrain  the  defendant  &om  print* 
ing,  publishing,  selling  or  otherwise  dis- 
posing of  any  copy  or  copies  of  a  work 
called  the  Orchardist,  containing  any 
passages  or  passage  copied,  taken  or 
oolourably  altered  from  works  of  the 
plaintiff  called  the  Fruit  Manual,  British 
Pomology,  the  Oardmers'  Tear  Book,  for 
1871, 1872,  or  1873,  or  anv  or  either  of 
them ;  that  the  amount  of  the  damages 
sustained  by  the  plaintiff  I7  reason  of  the 
infringement  by  the  definidant  of  the 
copyrights  of  the  plaintiff  in  the  IVut't 
Manual,  British  Pomology,  and  the  Qar- 
deners'  Year  Book  for  1871,  1872,  and 
1873,  or  any  or  either  of  them  might  be 
ascertained  by  the  Court^  and  that  all  pro« 
4X 
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per  and  necessarj  accounts  and  enquiries 
might  be  taken  and  made  for  that  par- 
pose;  and  that  the  defendant  might  be 
decreed  to  pay  such  amonnt  to  the  plain> 
tiff,  together  with  the  ooste  of  the  suit. 

The  bill  stated  that  the  plaintiff  was  the 
anthor  and  proprietor  of  a  book  called  the 
Fntil  Mavtial,  published  in  1860,  the  third 
edition  of  which  was  published  on  the  4th 
of  May,  1866,  and  which  was  registered 
under  the  provisions  of  the  6  4  6  Vict. 
0.  45.  He  was  also  the  author  and  pro- 
prietor of  an  annual  publication  called 
the  Oardeners'  Tear  Book,  Almanack  and 
Directory,  now  called  the  Oardenert'  Tear 
Book  and  Almanack.  The  Oardeners'  Tear 
Booh,  Almanack  and  Directory  for  1871 
was  published  on  the  1st  of  December, 
1870,  and  that  for  1872  on  the  1st  of  De< 
oember,  1871.  The  Cfardenere'  Tear  Book 
and  Almanack  for  1873  was  published  on 
the  Ist  of  December,  1872.  The  three 
annual  nnmbers  of  the  Year  Book  were 
also  registered  under  the  5  &  6  Vict.  c.  45. 
The  pUtintiff  was  also  the  author  and  pro- 
prietor of  the  copyright  of  a  work  called 
British  Pomology ;  The  Apple,  pablished 
on  the  1st  of  June,  1851,  and  which  was 
also  registered  under  the  5  &  6  Vict.  c.  45. 
In  1868  the -defendant  published  a  work 
•called  the  Orchardist,  or  a  Cultural  and 
Descriptive  Catalogue  of  Fruit  Trees  groion 
for  sale  hy  John  Scott,  Merriott  Nurseries, 
Cretokeme,  Somersetshire,  in  which  he  had 
copied  from  the  plaintiff's  ¥ruit  Manual — 
and  in  particular  from  the  third  edition 
of  it — as  well  in  the  description  of  par- 
ticular fruits  therein  mentioned,  as  also 
in  the  synopsis  of  the  different  species  of 
fruits  therein  contained ;  and  also  to  a 
great  extent- and  in  like  manner  from  the 
plaintiff's  British  Pomology.  In  1869  the 
plaintiff  was  informed  that  the  defendant 
had,  in  his  Orchardist,  alluded  to  the 
editors  (of  whom  the  plaintiff  was  one)  of 
the  Journal  of  Horticulture,  in  reference 
to  the  Pommier  de  Paradis;  and  the 
plaintiff  accordingly  on  the  6th  of  October, 
1869,  obtained  from  the  defendant  a  copy 
of  his  work.  The  plaintiff  then  read  some 
of  the  personal  observations  at  page  9  of 
the  Orchardist,  but  nothing  more  of  it, 
and  on  the  same  day,  namely,  the  6th  of 
October,  1869,  he  wrote  to  the  defendant 
■  thanking  him  for  the  copy  of  the  work. 


telling  him  that  he  (i^e  plaintiff)  had 
only  jnst  looked  into  it,  and  alluding  to 
the  defendant's  remarks  in  it  on  the  Poth- 
mier  de  Paradit.  The  plaintiff  only  read 
the  article  at  page  9  of  the  Orehardiri, 
the  general  character  and  appearance  of 
which  book  was  that  of  a  nurseryman's 
catalogue,  every  alternate  leaf  of  which 
was  headed  by  the  words,  "  John  Scott's 
Catalogue."  It  was  not  until -after  the 
pnbUoation  of  the  second  edition  of  the 
Orchardist  that  the  plaintiff  discovered 
.that  the  defendant  had  in  it  exten- 
sively copied  or  pirated  from  the  Frmi 
Manual  and  the  British  Pomology.  In 
the  latter  part  of  the  year  1872  the 
defendant  commenced  the  publication, 
in  ^parts,  of  a  work  called  Scott's  Or- 
chardist,  or  Oatalogue  of  Fruits  cuUivated 
at  Merriott,  Somerset,  second  edition.  It 
was  published  in  six  numbers — No.  1  on 
the  14th  of  October,  1872 ;  No.  2  on  the 
4th  of  November,  1872 ;  No.  3  on  the  5tli 
of  December,  1872 ;  No.  4  on  the  23rd  of 
December,  1872  j  No  6  on  the  8th  of 
March,  1873 ;  and  No.  6  on  the  7th  of 
April,  1873;  and  on  its  completion  the 
defendant  published  the  whole  of  the 
work  in  a  single  volume,  at  the  price  of 
7s.  6d.  In  that  edition  of  the  Orchardist 
the  defendant  republished  the  piracies 
from  the  Fruit  Manual  and  British  Pomo- 
logy contained  in  the  first  edition  of  his 
Orchardist ;  and  he  also  copied  other  parts 
of  the  third  edition  of  the  Fruit  Manual, 
together  with  parts  of  the  Oardeners'  Tear 
Boo*  for  1871, 1872  and  1873.  The  plain- 
tiff  did  not  see  or  read  any  of  the  six 
nnmbers  of  the  second  edition  of  the 
Orchardist.  In  the  latter  part  of  April, 
1873,  the  plaintiff  was  informed  of  the 
piracies  from  the  Fruit  Manual,  and  he 
then  obtained  from  the  defendant  a  copy 
of  the  Orchardist,  second  edition,  previous 
to  the  receipt  of  which  copy  the  plaintiff 
knew  nothing  of  any  of  the  piracies  from 
his  works. 

The  third  edition  of  the  Fruit  Manital 
was  out  of  print,  and  the  plaintiff  was 
preparing  a  new  edition,  which  he  adver- 
tised in  the  Journal  of  Horticulture  and  the 
Oardeners'  Tear  Book  for  1873.  The 
second  edition  of  the  Orchardist  was  also 
advertised  in  tho  Gardeners'  Tear  Book  for 
1873.      That    book,  under   the   title   of 
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"additions  and   corrections,"   contained 
desoriptiions  of  new  fruits,   apples  and 
g^pes.     The  publication  of  tne  second 
edition  of  the  Orchardist,  containing  large 
portions  of  the  Fruit  Manual,  being  in- 
jarions  to  the  plaintiff,  he,  on  the  5th  day 
of  July,  1873,  filed  a  bill  against  the  de- 
fendant  (Hogg  v.  ScoU,  1873,  H.  No.  139) 
to  restrain   him    from    publishing    any 
copies  of  the  Orchardist  containing  pas* 
sages  &om  the  Fruit  Mantuil,  and  for 
other  relief.    But  it  being  discovered  that 
the  Fruit  Mamual  -was  not  then  properly 
registered  under  the  above-named  Act, 
that  bill  was  on  the  19th  of  July,  1873, 
dismissed  by  the  plaintiff  with  costs.  Some 
correspondence  tiien  passed  between  the 
parties,  in  the  course  of  which  the  de- 
fendant offered  to  submit  to  a  perpetual 
injunction  in  the  present  suit  (which  was 
then  in  contemplation),  restraining  him 
from  publishing  in  his  second  edition  of 
the  OrcJuirdist  such  parts  of  the  articles  on 
"  figs  and  grapes  "  taken  from  the  plain> 
tiff^s  FVuit  Manual  as  had  not  already 
appeared  in  the  defendant's  first  edition, 
it  the  plaintiff  would  on  bis  part  agree 
not  to  object  to  the  publication  of  the 
second   edition   of  the  defendant's   Or- 
chardist  so  altered,  and  to  other  matters 
of  detail  then  specified.     That  offer  was 
not  accepted.     Since  the  dismissal  of  the 
bill  in  the  former  suit,  the  defendant  had 
continued  to  publish  the  Orchardist  with 
passages  from  all  the  plaintiff's  above- 
named  works  to  the  injury  of  the  plaintiff, 
who  therefore,  on  the  2nd  of  August, 
1873,  filed  the  bill  in  this  suit,  praying 
the  relief  above  stated.     On  the  7th  an 
interlocntoiy  motion  was  made  for  an  in- 
junction, but  none  was  granted ;  and  the 
motion  was  ordered  to  be  treated  as  a 
motion  for  a  decree,  and  to  stand  over 
accordingly.     Since  that   time  the   de- 
fendant  had   filed    his    answer   in  the 
suit.       By   it    the    defendant     (among 
other  thines)  raised  the  following  objec- 
tions to  the  bill.      He  contended  that 
inasmuch   as   by    the   15th    section    of 
the  Act  5  4;  6  Vict.  o.  45  (to  amend  the 
Law  of   Copyright),  it  was    enacted — 
"That   if  any    person   should,  in   any 
part  of  the  British  dominions,  print  or 
cause  to  be  printed,  either  for  sale  or  ex. 
portation,  any  book  in  which  there  should 


be  a  subsisting  copyright  without  consent 
in  writing  of  the  proprietor  thereof  .  .  . 
or  knowing  such  book  to  be  so  unlawfully 
printed  .  .  .  should  expose  the  same  for 
sale  or  hire,  without  such    consent  as 
aforesaid,  such  '  offender '  should  be  liable 
to  a  'special  action  in  the  case'  at  the 
suit  of  the  proprietor  to  be  broaght  in 
any  Court  of  record  in  that  part  of  the 
British  dominions  where  the  offence  was 
committed ' ' — it  followed  that,  unless  what 
he  had  done  was  an  offence  against  the  Act 
— which  he  said  meant  some  offence  of  a 
*'  criminal  character  "  only — it  could  not 
be  punished ;   and  even  if  he  had  com* 
mitted  an  offence  of  some   sort  he  was 
only  liable  to  a  special  action  in  the  case, 
and  not  to  a  salt  in  Equity.    He  further 
contended  that,  as  the  26th  section  of  the 
same  Act  provided  that  all  actions,  suits, 
bills,  indictments  or  informations  for  any 
offence  that  should  be  committed  (gainst 
the  Act  should   be  brought,   sued  and 
commenced     within      twelve     calendar 
months  next  after  such  offence  was  com> 
mitted,  or  else  the  same  should  be  void  or 
of  none  effect,  it  followed  that  the  plaintiff 
(even  if  he  could  sue  in  Equity)  was  too 
late  in  instituting  these  proceedings.  The 
defendant  also  relied  upon  the  acquiescence 
of  the  plaintiff  in  the  defendant's  publi- 
cation  of  the    Orchardist,  insisting  that 
the  plaintiff's    implied   sanction   to  the 
defendant  by  upwards  of  three  years  and 
a  half's  silence  ta  avail  himself  as  he  did 
in  his  let  edition   of  the  Orchardist  of 
the  extracts  from   the    plaintiff's  Frvii 
Manwd,  should  be  held   to  deprive  the 
plaintiff  of  any  right  against  the  defend- 
ant for  republishing  those  extracts  in  a 
second  edition.     If  that  was  correct,  he 
submitted    that    the    plaintiff's    equity 
would   only    be    as    to    the    additional 
extracts    from  the   Manual   relating  to 
figs  and  grapes  in  the  second  edition 
of  the  Orchardist.      The  defendant  also 
contended    that,    as    a  matter   of   fact, 
there  had  been  no  piracy  on  his  part. 
With  respect  to  that  he  stated,  amongst 
a  great  many  other  things  in  his  answer, 
that  the  first  edition  of  his  work,  though 
substantially  a  catalogue  of  the  various 
trees  cultivated  by  him  at  Merriott,  con- 
tained tdso  notes  on  the  management  of 
trees,  and  a  short  statement,  descriptive 
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of  the  firait^  the  prodnoe  of  each  tree, 
and  ita  oharaoteriBtios.  He  prepared  the 
work  in  a  ereat  measare  from  and  as  the 
remit  of  his  own  original  researches  and 
personal  experience  aa  a  nnseryman. 
Then  he  alluded  to  previous  hortionltoral 
works,  and  said  that  in  preparing  his 
first  edition,  and  also  when  he  introdnced 
descriptions  of  additional  sorts  of  firait 
in  his  second  edition,  he  did  this — in  de- 
soribinK  apples,  medlars,  mulberries,  nnts 
and  mberts,  nectarines,  peaches  and 
pears,  he  placed  before  him  a  specimen 
of  each  sort  of  fruit  of  his  own  growth 
or  of  any  frait  procnred  by  him  from 
other  sources,  and  then  personally  eza* 
mined  and  compared  the  same  with  the 
description  given  of  it  by  authors,  inclad- 
ing  the  plaintifi*,  in  cases  in  which  he  had 
given  descriptions.  Where  such  descrip* 
nons  were  fonnd  to  be  exact  and  true,  and 
to  correspond  precisely  with  his  specimens 
he  did,  to  save  the  useless  labour  of  writing 
an  entire  new  description  for  the  mere 
sake  of  rewriting  (and  which  might 
expose  him  to  the  imputation  of  colonrably 
altering),  adopt  the  description  already 
at  his  command ;  bat  in  every  instance 
where  he  fonnd  any  discrepancy,  or  other 
sufficient  reason  for  so  doing,  he  modified 
and  corrected  the  descriptions  so  as  to 
render  his  book  and  the  descriptions 
which  it  furnished  as  accurate  and  true 
as  possible.  He  never,  when  in  possession 
of  specimens,  omitted  to  adopt  the  above 
course  for  securing  acouracy,  and  it  was 
indeed  rarely  that  he  had  occasion  to 
omit  doing  so.  He  then  added  that  the 
descriptions  in  his  first  edition  so  taken 
firom  the  plaintiff's  works  in  the  manner 
above  described  were  inconsiderable  in 
comparison  with  and  relatively  to  the 
extent  of  the  rest  of  that  edition.  He 
said  that  he  was  under  the  impression 
that  his  first  edition  had  the  pudntiff's 
entire  sanction,  and  he  never  had  the 
slightest  intention  of  in  any  way  impro> 
perly  appropriating  to  himself  any  of  the 
plaintiff's  works.  Indeed,  on  the  14th 
of  August,  1873,  the  defendant  stated, 
through  his  solicitors,  that  he  did  not 
intend,  though  it  would  be  a  loss  to  him, 
to  dispose  of  any  farther  numbers  of  the 
second  edition  of  the  Orehcardigt,  He 
said  also  that  he  had  incurred  a  very 


great  deal  of  expense  in  the  pnblication 
of  his  works,  and  that  he  never  intended 
to  injure  the  plaintiff,  and  believed  he 
had  never  injnrad  him  to  the  extent  of  a 
iarthing. 

The  cause  now  came  on  upon  a  motion 
for  decree. 

Hall,  V.C,  said — He  would  hear  the 
argument  upon  the  statute  first ;  titen  (if 
necessary)  that  upon  the  question  of  die- 
lay  and  acquiescence ;  and  lastly  that  as 
to  the  piracy. 

Mr.  Fischer  and  Mr.  J.  0.  Wood,  for 
the  plaintiff. — The  question  in  this  case 
depends  on  the  construction  to  be  placed 
on  the  5  &  6  Vict.  c.  45.  ss.  1,  2,  3,  4, 
10,  12,  15,  17,  23  and  26.  The  question 
itself  has  never  arisen  in  this  country, 
but  it  has  been  dealt  with  in  Scotland — 
Coppinger  on  Copyright,  114 ; 
Stewart  V.  Black,  Decisions  of  the 

Court    of   Sessions,    2nd    series, 

1846, 1847,  p.  1026 ; 
Clark  V.  BeU,  19  Morison's  Diet  of 

Decisions,  pp.  9,  11. 
[They    were    then    stopped    by    the 
Court] 

Mr.  Dtckinton  (amicus  curice)  referred 
to— 

The  AUometf-Oeneral  v.  Bay,  ante, 

821  ;  s.  c.  on  app.  ante,  478 ;  s.  c. 

Law  Bep.  9  Chanc  397. 
Mr.  0.  Morgan  and  Mr.  Sandys,  for  the 
defendant — The  question  which  the  Court 
has  now  to  tiy  is,  whether  there  has  been, 
on  the  part  of  the  defendant,  an  "offence" 
against  the  provisions  of  the  statute  ? 
Supposing,  for  the  sake  of  argument  only 
(for  it  is  not  admitted),  th^  there  has 
been  such  an  "  offence,"  then  section  15, 
taken  in  connection  with  section  26  and 
the  others  tn  pari  materia,  as  to  penalties, 
shews  that  the  offence  must  be  something 
of  a  "  criminal  "  nature ;  that  is  to  say, 
its  essential  characteristics  most  be 
felouious,  or  of  that  kind  of  misdiief. 
But  even  then  section  15  only  gives  the 
injured  party  an  action  on  the  case. 
There  was  no  "copyright"  at  common 
law  before  the  statutes ;  and  as  they 
created  and  protected  it,  it  is  only  under 
them  and  in  the  adherence  to  their  pro- 
visions that  a  proprietor  of  a  copyright 
can  proceed.  The  plaintiff  here  shonld 
therefore  bring  an  action  at  law  on  the 
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Bat  the  acts  of  the  defendant  here 
are  not  of  a  criminal  character.  There- 
fore the  plaintiS'  ia  in  this  dilemma : 
Either  the  defendant's  ofience  against  the 
Act  (and  it  mast  be  against  the  Act)  is 
orimuuU,  or  it  is  not : — If  it  is,  he  must 
sne  at  law  onder  the  15th  section.  If  it 
is  not,  he  is  too  late  in  filing  his  hill,  and  ia 
barred  by  the26th  section.  Because  the evi- 
dence  shews  that  the  "  piracies,"  as  they 
are  called,  were  clearly  more  than  twelve 
months  before  the  2nd  of  August,  1873 — 

Jefferys  v.  Booaey,  4  H.  L.  Cas.  815  ; 
S.0. 24  Law  J.  Bep.  (n.s.)  Exch.  81 ; 

Kerr  on  Injunctions,  441. 
The  Scotch  ca^es  relied  upon  were 
prior  to  the  5  &  6  Vict.  c.  45,  and  have 
therefore  no  application  to  the  present 
one.  Even  if  they  had,  they  are  not  an 
authority  for  this  Court. 

Hall,  V.O.  (on  April  29).— I  cannot 
allow  this  objection.  It  appears  to  me 
that  it  is  inapplicable  in  cases  of  this 
description.  By  the  3rd  section  of  the 
Act,  a  property  is  created  in  an  author's 
work  which,  prima  facie,  is  to  endure  for 
a  term  certain.  That  property  will  re- 
main in  the  owner  of  it  till  it  is  taken 
away  ^m  him.  It  was  said,  however, 
in  the  course  of  the  arguments,  that  if  a 
case  arises  for  a  suit  in  respect  of  the 
owner's  right  to  his  property,  and  he  does 
not  sue  for  twelve  months  after  his  right 
has  been  invaded,  then  his  property  is 
gone.  If  that  be  so,  I  must  find  it  clearly 
exOTessed  in  the  Act. 

The  15th  section  of  the  Act  gives  the 
proprietor  of  a  copyright  a  special  action 
on  the  case ;  in  t^rms  ^t  provides,  that 
"  such  ofiender  " — ^that  is,  the  person  who 
has  done  any  of  the  things  specified  in 
that  section — "  shall  be  liable  to  a  special 
action  on  the  case,  at  the  suit  of  the  pro- 
prietor, to  be  brought  in  any  Court  of 
record  in  that  part  of  the  British  domi- 
nions where  '  the  ofience '  was  com- 
mitted." The  remedy  so  given  is,  appa- 
rently, a  cumulative  one.  Whether  it  is 
so  in  &ct  is  not  important.  The  remedy 
is  given  against  the  person  who  is  spoken 
of  as  the  "  ofiender,"  and  his  act  is  called 
an  "ofience."  On  that  it  was  argued 
that  the  Court  should  put  upon  the  word 
"  o&nce  "  the  same  constmctioQ  on  that 


section  as  it  bears  on  the  26th  section  of 
the  Act.  If  that  were  a  reasonable  con. 
straction,  it  might  be  adopted.  But  I  think 
that  it  would  not  bo  consistent  with 
the  other  sections  in  the  Act  which  relate 
to  penalties.  If  the  book  which  is  im< 
properly  published  by  the  defendant  con- 
tains matter  which  is  in  the  work,  and  is 
therefore  the  property,  of  the  plaintifi*,  I 
do  not  see  how  he,  the  owner  of  the  copy- 
right, is  suing  in  respect  of  such  an 
ofience  as  the  defendant  would  have  it 
supposed.  The  owner  is  suing  iu  respect 
of  his  copyright ;  that  is,  his  property. 
The  26th  section  is,  no  doabt,  not  very 
happily  worded.  Bnt  I  consider  that  on 
the  true  construction  of  it,  and  the  other 
sections  of  the  Act,  "  the  ofience  "  con- 
templated  by  it  must  be,  the  doing  in 
contravention  of  its  provisions,  of  some- 
thing  expressly  prohibited  by  them.  The 
real  question  is  this,  what  is  the  ofience 
intended  by  the  Act  ?  It  is  the  printing 
for  sale  or  exportation  of  any  work,  or 
any  part  of  a  work,  by  a  person  who  is  not 
the  owner  of  the  copyright  of  that  work 
against  the  wish  or  without  the  consent 
of  the  real  owner  of  it.  The  non-suing 
by  the  owner  in  respect  of  a  particulaur 
edition,  or  part  of  an  edition,  of  the  de- 
fendant's work  is  one  thing  ;  and  even  if 
it  could  be  said  that  so  far  the  owner's 
remedy  was  barred  by  his  own  neglect, 
still  I  find  nothing  in  the  Act  which  says 
that  the  person  who  has  already  published 
the  edition,  or  part  of  the  edition,  com- 
plained of  may  go  on  doing  so ;  and  that 
if  he  does,  the  owner  has  then  no  remedy 
for  such  farther  "ofience." 

EEaving  said  so  much,  I  should  add  that 
the  Scotch  cases,  cited  by  Mr.  Fischer, 
are  not  to  be  disregarded.  They  were, 
no  doubt,  decided  with  reference  to  books 
published  before  the  passing  of  the  Act ; 
but  still  they  seem  to  me  to  be  consistent 
with  good  sense,  and  the  reasonable  in- 
terpretation of  the  Act.  The  right  of  the 
owner  of  the  copyright  to  it  is  not  to 
cease,  because  one  copy  of  his  work,  con- 
taining the  piracies,  has  been  sold  and 
disposed  of  without  any  complaint  on  his 
part.  He  is  not,  on  w&t  account,  to  lose 
all  his  property  in  his  own  work.  I  ought 
to  be,  and  I  am,  inflaenced  by  those 
Scotch  cases  ;  and  on  the  whole  of  this 
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case  I  ihink  that  the  plaintiflr  has  not  lost 
his  right  to  sue,  and  that  the  aignmenta 
mnst  therefore  proceed. 

Mr.  Fischer  and  Mr.  J.  G.  Wood  then 
proceeded  with  the  argnment  as  to  delay 
and  acquiescence  on  the  part  of  the 
plaintiff.  The  defendant  would  contend 
that  a  wroDg-doer,  who  has  no  defence 
at  hiw,  is  in  a  better  position  in  Eqnitj. 
Bat  there  is  nothing  in  that  argament. 
The  case  here  is  (and  the  evidence  proves 
it  to  be  true)  that  the  plaintiff  reiad  no 
more  of  the  nrst  edition  of  the  defendant's 
Orchardist  than  just  those  portions  relat- 
ing to  the  particalar  subject  to  which  his 
attention  had  been  speciallj  called. 
Moreover,  till  he  got  the  copy  of  the 
second  edition  he  knew  nothuig  of  the 
piracies  from  his  own  works.  That  was 
in  April,  1873.  In  June  following,  he 
filed  a  bill ;  and  in  Angust  next,  the  bill 
in  the  present  suit.  Where  is  the  ac- 
quiescence ?  where  the  delay  P 

Mr.  0.  Morgan  and  Mr.  Sandys,  for  the 
defendant. — The  plaintiff  most  be  held  to 
have  acquiesced  in  what  the  defendant 
has  done.  The  first  edition  of  the  de- 
fendant's work  was  in  1868.  In  1869 
the  plaintiff  shewed  bv  his  own  letter  that 
he  had  undoubted  knowledge  of  that 
work.  He  never  objected  to  it,  and  he 
cannot  now,  after  four  or  five  years,  turn 
round  on  the  defendant  and  say,  "  Yoa 
shall  not  publish  a  second  edition  of  that 
book,  to  the  first  edition  of  which  I  might 
have  objected,  but  did  not  object " — 

Lewis  v.  Chapman,  3  Beav.  138 ; 

Jarrold  v.  HowUtott,  3  Kay  &  J.  708 ; 

Bundell  v.  Murray,  Jacob  311 ; 

BaUy  V.  Taylor,  1  Ry.  &  M.  73 ; 

Saunders  v.  Smith,  3  Myl.  A  Cr.  711 ; 
s.  c.  7  Law  J.  Bep.  (n.s.)  Chanc. 
227. 
Mr.  Fischer,  in  reply,  cited — 

Johnson  V.  Wyatl,  2  De  Qez,  J.  &  S. 
18;  s.  c.  33  Law  J.  B«p.  (n.s.) 
Ghano.  894 ; 

Lewis  V.  FuUarton,  2  Beav.  6 ;  s^  o. 
8  Iaw  J.  Bep.  (U.S.)  Chano.  291. 

Hall,  Y.G. — ^The  case  as  to  the  acqai> 
esoence  is  this — It  appears  to  me  not  ne. 
oeasary  to  say  what  is  the  true  conclusion 
to  be  oiAwn,  or  the  true  legal  inference, 


with  reference  to  the  knowledge  of  the 
plaintiff  at  the  time  that  the  copy  of  the 
defendant's  book  was  sent  to  him ;  and  aa 
to  his  knowing  the  contents  of  that  book 
more  or  less.  Assuming  that  he  must  be 
taken  as  from  the  time  of  receiving  that 
copy  to  have  been  fully  aware  of  the  con- 
tents of  that  copy,  I  still  think  that  it  is 
not  a  circumstance  which  is  to  deprive 
the  plaintiff  of  the  relief  which  he  seeks  in 
this  suit.  The  position  of  things,  sup- 
posing he  had  knowledge  at  that  timis, 
appears  to  me  to  be  this — ^Having  said 
what  I  have  upon  the  construction  of 
the  Act  of  Parliament,  and  that  being 
out  of  the  qn^tion,  in  my  view  the  result 
is  this  —  The  plaintiff  was  at  the  time 
that  he  received  the  letter,  which  is  relied 
upon  as  giving  him  knowledge  of  the 
contents  of  the  defendant's  book,  tiie  un- 
doubted legal  owner  of  the  copyri^^t. 
It  was  his  copyright,  and  he  had  a  right 
to  say  to  the  defendant,  "  That  is  my  pro- 
perty, and  I  do  not  allow  you  to  nu^e  use 
of,,  or  recognise  your  making  use  of  it." 
He  does  not  take  any  step  founded  upon 
that  right  of  property  until  he  files  this 
bill.  All  that  had  taken  place  in  t^e 
meantime,  beyond  that  letter  being  sent 
to  him,  was  (I  am  assuming  this  in  the 
defendant's  fiavoor)  knowledge  on  the 
part  of  the  plaintiff  that  the  defendant 
was  going  on  publishing  that  book ;  that 
he  publi^ed  it  for  two  years  afterwards, 
the  then  existing  first  edition  of  defend- 
ant's book  being  advertised  in  one  of  the 
plaintiff's  books ;  and  moreover,  he  knew 
u  October,'  1872,  that  the  defendant  was 
about  to  publish  a  new  edition  of  hia 
book,  which  new  edition  was  to  be  a  book 
of  maoh  larg^  size,  a  much  more  expen- 
sive description  of  book,  and  to  contain 
much  greater  materials.  I  think  the 
number  of  specimens  is  said  to  be  5,000, 
and  in  the  earlier  one  I  think  it  is  2,500. 
Now,  up  to  the  time  of  his  knowledge 
of  the  new  edition  in  October,  1872,  the 
plaintiff  wasaware  only  that  this  defendant 
wasstill  going  onsdlingcopiesofthatbook, 
when  he  became  aware  of  the  defendant'sin- 
tended  new  edition.  He,  at  all  events, 
had  no  reason  to  suppose  or  believe  that, 
in  the  new  edition,  whatever  there  might 
be  in  the  re-issae  of  the  old  one,  there 
would  be  any  new  matter  introduced, 
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which  would  be  taken  firom  the  plaintiff's 
work,  so  far  as  the  plaintiff's  work  had 
been  resorted  to  (if  it  had  been  resorted 
to)  before ;  and  matters  stood,  so  far  as  the 
plaintiff  was  concerned,  exactly  as  thej 
stood  prevdously.  I  have,  then,  first  of  all, 
to  consider  whether  the  mere  fact  of  not 
taking  any  proceedings  in  respect  of  the 
whole  matter  for  any  given  time,  wonld  de- 
prire  the  plaintiff  of  the  right  to  come  to 
this  Court,  on  the  ground  of  acquiescence  P 
The  not  taking  any  proceeding,  either  at 
law  or  in  equity,  for  the  time  during  which 
no  proceeding  was  taken,  was  not  m  itself 
such  an  encouragement  (so  it  appears  to 
me)  as  would  amount  to  an  equitable 
bar  in  this  Court ;  that  is  to  say,  it  does 
not  amount  to  what  I  apprehend  you 
must  make  out  for  the  purposes  of  shew- 
ing that  the  legal  right  is  not  to  be  pro- 
tected in  this  Court ;  that  it  is  in  this 
Court  to  be  considered  as  given  up.  You 
must  not  hold  that,  unless  such  a  state  of 
circumstances  has  arisen  as  that  the  Court 
is  satisfied  that  the  plaintiff  by  his  con- 
duct has  led  the  defendant  to  incur 
expense,  and  material  expense,  with 
reference  to  his  own  work. 

Now,  with  respect  to  that, — it  being 
taken  that  there  is  a  legal  right,  and  that 
at  Uiis  very  moment,  if  I  am  correct, 
the  plaintiff  has  his  legal  right  of  action 
against  the  defendant;  and,  moreover, 
apparently  that  all  the  books  published 
hj  the  defendant  which  contained  the  ob- 
jectionable matter  are  the  property  of  the 
plaintiff  under  one  of  the  sections  of  the 
Act  of  Parliament  which  was  referred  to, 
— the  question  is,  what  are  the  authori- 
ties upon  which  it  may  be  said  that  such 
abstaining  from  a  claim,  such  allowing  a 
party  to  go  on  selling  his  book,  ta^es 
away  the  plaintiff's  rights  ?  Wliat  was 
said  by  Lord  St.  Leonards  in  Gerard  v. 
O'BeiOy,  3  Dr.  &  War.  p.  433,  was  this : 
"It  must  not  be  understood  that  this 
Court  will,  on  light  grounds,  act  against 
the  legal  rights  of  parties  in  cases  like  the 
present.  There  must  be  fraud  or  such 
acquiescence  as  in  the  view  of  this  Court 
would  make  it  a  fraud  afterwards  to  insist 
upon  the  legal  right.  The  case  of  Macl-er 
v.  The  Fowidling  Hospital  (1)  was  a  very 

(1)  1  Ves.  &  B.  189. 


hard  case,  and  it  was  strenuonsly  argued 
at  the  bar ;  yet  Lord  Eldon  denied  the 
relief  generally.  This  view  shews  that  it 
requires  a  very  strong  case  to  induce 
this  Court  to  deprive  a  man  of  his  right 
at  law  to  prevent  the  particular  act  firam 
being  done,  or  his  right  to  receive  damages 
if  it  be  done.  No  act  has  been  shewn  in 
this  case  amounting  to  such  acquiescence. 
On  the  second  ground,  therefore,  it  can- 
not be  sustained."  Then  I  was  referred 
to  what  was  stated  and  put  very  strongly 
indeed  by  Lord  Justice  Turner  in  the 
case  of  Johnson  v.  Wyatt  («W  supra). 
There,  at  p.  25,  Lord  Justice  Turner,  com- 
menting uponaninterlocutoryapplication, 
said — "That  there  was  sufficient  acqui- 
escence to  justify  the  Court  in  reiusing 
to  grant  the  injunction  upon  an  inter- 
looutoiy  application,  cannot,  I  think, 
be  doubted ;  but  I  apprehend  that,  to 
justify  the  Court  in  refusing  to  inter- 
fere at  the  hearing  of  a  cause,  there 
must  be  a  much  stronger  case  of  acquies- 
cence than  is  required  upon  an  interlocu- 
tory application  ;  for  at  the  hearing  of  a 
cause  it  is  the  duty  of  the  Court  to  decide 
upon  the  rights  of  the  parties,  and  the  dis- 
missal of  the  biU  upon  the  g^und  of 
acquiescence  amounts  to  a  deoision  that  a 
right  which  has  once  existed  is  absolutely 
and  for  ever  lost." 

Then  the  same  subject  is  dealt  with  by 
Lord  Cottenham  in  the  case  a£  The  Duhe 
of  Leeds  v.  The  Earl  of  Amherst,  which  is 
reported  in  2  Phillips,  p.  117;  s.  o.  16 
Law  J.  Rep.  (n.s.)  Chanc.  6.  At  2  Ph. 
123,  with  reference  to  acquiescence,  tiie 
Lord  Chancellor  says,  "Now acquiescence 
is  not  a  term  which  ought  to  be  used.  If 
a  party  having  a  right  stands  by  and 
sees  another  dealing  with  the  property  in 
a  manner  inconsistent  with  that  right, 
and  makes  no  objection  while  the  act  is 
in  progress,  he  cannot  afterwards  com- 
plain. That  is  the  proper  sense  of  the 
word  acquiescence.  In  that  sense,  how- 
ever, there  is  no  acquiescence  here,  for  the 
act  was  done  when  the  present  Duke  was 
a  minor  ;  and  when,  if  he  had  knowledge 
or  means  of  knowledge  (and  he  does  not 
appear  to  have  been  of  age  for  that)  no- 
thing of  acquiescence  can  be  imputed  to 
him.  The  defence,  therefore,  which  is 
really  intended  to  be  set  up  is,  notacqni- 
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esoenoe,  Imt  release  or  abandonment  of  the 
party's  right.  For  that  purpose,  how- 
ever, it  is  not  only  necessary  to  shew 
ihai  the  plaintiff  knew  of  the  act  of  waste 
having  been  committed,  bnt  that  he  knew 
of  the  rights  which  they  gave  him  against 
his  feither;  and  that,  having  that  know- 
ledge, he  did  some  act  amoonting  to  a 
release  of  that  right." 

Now  in  this  case,  the  plaintiff  knowing 
that  the  defendant  was  advertising  his 
work,  which  contained  this  objectionable 
matter,  and  that  he  was  going  on  selling 
it,  does  not,  as  it  appears  to  me,  amount 
to  that  description  of  acquiescence  in  the 
defendant's  dealing  with  the  subject  mat- 
ter, which  must  be  taken  to  deprive  the 
plaintiff  of  the  interference  of  this  Court. 
The  plaintiff,  in  saying  as  &om  any  given 
time—"  I  am  aware  tibat  yoa  have  been 
going  on  selling  a  book  which  has 
part  of  my  book  in  it,  for  a  certain 
time,  bnt  though  I  am  aware  of  that 
I  now  say,  as  from  this  time  I  shall 
not  let  yon  go  on  ;  I  have  no  reason  to 
know  one  way  or  the  other,  that  yoa  have 
been  laying  out  money  all  this  time  in 
reference  to  this  continued  sale;  yon 
may  have  been  selling  copies  of  the  book 
which  were  already  published  and  in  your 
warehouse  before  I  knew  anything  of  it. 
In  the  first  instance  yon  did  not  draw  my 
attention,  or  tell  me  yon  were  making  an 
expenditure  and  outlay  in  reference  to 
this  work,  and  continuing  to  do  that;  and 
it  is  not  to  be  imputed  to  me  that  I  must 
assume  that  you  nave  been  going  on  ex- 
pending money  upon  the  &ith  of  my 
not  taking  any  proceeding  against  yon," 
says  in  effect— "I,  the  plaintiff,  am  in 
this  position ;  it  is  my  property ;  you 
have  not  asked  me  or  come  to  me  to 
give  yon  that  property,  or  in  any 
formal  or  regular  way  to  abandon  my 
right  to  that  property;  it  is  my  pro- 
perty, and  I  have  a  right  to  enforce  my 
rights  in  respect  of  that  property,  at  aU 
events  in  a  Court  of  law.  I  can  sue  you 
in  respect  of  that  property  either  to  re- 
cover the  thing  itself,  nnder  a  particu- 
lar section  of  the  Act,  or  at  all  events  I 
can  sue  yon  at  law  to  recover  damages  in 
respect  of  your  taking  my  property,  it 
being  my  property."  This  Court  being 
bound  now  to  taJce   notice  of  the  legal 


right,  to  r^ard  the  legal  right,  and  to 
determine  whether  the  plaintiff  has  or  has 
not  a  legal  right,  witiiout  sending  the 
case  to  a  Court  of  law  to  be  tried  there, 
and  this  Court  being  satisfied  of  the  legal 
right,  is  the  Court,  under  such  a  state  of 
circumstances,  to  withhold  that  remedy 
by  an  injunction,  which  from  the  natore 
of  the  case  is,  under  such  circamstanoes, 
the  real  mode  of  giving  the  plaintiff  sa- 
tds&ctory  relief?  To  try  the  question  of 
damages  in  an  action  at  law,  under  sndi 
circumstances,  would  be  to  try  questions 
between  the  two  parties  in  a  veiy  unsa- 
tisfactory way ;  and  whether  the  right 
amount  would  be  ascertained,  under  Badh 
circumstances,  must  be  extremely  ques- 
tionable. If  the  case  was  simply  that  of  the 
defendant  having  gone  on,  and  the  plain- 
tiff knowing  that  he  had  gone  on,  without 
more,  is  it  altered  by  the  &ct  that  the 
plaintiff  knew  (assuming  that  he  must  be 
taken  to  have  known)  thattbe  defendant 
was  about  to  issue  a  new  edition  of  his 
works  ?  It  would  be  a  question  whetiier 
he  was  to  be  assumed  to  know  what  the 
exact  contents  of  that  new  edition  woold 
be,  and  whether  it  would  contain  aU  tite 
old  matter  which  was  contained  in  the 
former  edition,  which  was  illegal  at  that 
time  according  to  the  legal  right,  and 
which  the  defendant  had  no  right  b>  do 
at  law.  Is  he,  from  knowing  that,  to 
enquire  of  the  defendant  what  he  is 
going  to  put  into  that  bookP  Is  he 
to  say  to  the  defendant — "Are  yoa 
going  to  continue  to  put  into  this  new 
book  what  you  pat  mto  this  old  one, 
which  you  mtve  no  right  to  do  at  law 
at  this  moment  P  "  Am  I  to  assume, 
as  against  the  plaintiff,  that  he  must  be 
taken  to  have  known  that  would  be  ihe 
case ;  and  for  the  purpose  of  giving  or 
refusing  relief,  am  I  to  consider  that  it 
was  incumbent  on  the  plaintiff,  under  sncii 
circumstances,  to  communicate  with  the 
defendant,  and  say,  "  What  are  yon  going 
to  put  into  that  new  book  ?  "  Consider- 
ing the  time  when  the  advertisement 
came  out,  and  the  character  of  the  adver- 
tisement itself^  and  considering  thttt  the 
plaintiff  is  one  of  the  two  editors  of  the 
Horticultural  Journal,  that  does  not,  in  my 
mind,  make  a  sufSciently  strong  case  of 
encouragement  or    acquiescence  on  the 
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]>ar(  of  the  plamtifif  to  say  that  this  Court 
shall  withhold  the  relief  from  him,  to 
which  he  would  otherwise  be  entitled, 
leaving  him  with  his  undoubted  legal 
right  to  proceed  in  a  Court  of  law  in  re- 
spect of  the  same  matter ;  that  is  to  say, 
ought  this  Court,  haying  determined  the 
le^  question  in  his  &Tour,  which  it  is 
bound  to  do,  to  send  the  plaintiff  to  a  Court 
of  law,  and  say,  "  You  must  get  damages ; 
we  wfll  not  give  you  an  injunction"? 
Under  such  circumstances  as  these,  it 
would  really  be  playing  with  justice  and 
the  forms  of  proc^ure  to  send  the  plaintiff 
away  &om  this  Court  to  a  Court  of  law 
to  get  damages  instead  of  giying  him  an 
injunction.  That  of  course  is  really,  after 
ail,  I  cannot  help  feeling,  the  great  point 
in  this  case;  and  Mr.  Morgan  has  Teiy 
ably  argued  that,  and  pressed  it  upon  me 
very  strongly  indeed.  I  came  to  the 
conclusion  that  the  plaintiff's  right  in  this 
Court,  or  what  would  otherwise  be  his 
right  in  this  Court,  is  not  taken  aw^  by 
what  has  occurred;  and,  therefore,  subject 
to  the  question  whether  there  has  been 
piracy  or  not,  that  will  decide  the  case.  I 
should  bare  thought  that  what  Mr.  Mor- 
gan pressed  in  favour  of  his  argument  on 
the  acquiescence,  viz.,  that  the  use  which 
was  made  of  the  plaintiff's  work  by  the 
defendant  was  so  great  that  it  was  impos- 
sible for  the  defendant  not  to  hare  seen  it 
and  to  have  observed  it,  available  as  it 
was  for  him  on  the  ground  of  acquies- 
cence, was  a  Tery  cogent  argument  against 
him  when  we  come  to  the  other  part  of, 
the  case.  It  will  be  for  him  to  consider 
whether  he  really  thinks  he  can  make  any- 
thing of  that.  1  am  bound  to  say,  since 
the  case  was  on  before,  that  I  have  read 
through  the  defendant's  answer  upon  this 
part  of  the  case — and  as  I  read  that 
answer  and  the  evidence  (at  present,  of 
course  I  am  quite  open  to  conviction) — it 
seems  to  me  that  there  has  been  that 
copying  from  the  plaintiff's  work  (be- 
cause it  is  called  "  copying "  and  that 
word  is  used)  which  is  within  the  autho- 
rities, as  I  understand  them.  I  refer  par- 
ticularly to  the  cases  of 

KeUy  y.  Morris,  35  Law  J.  Rep.  (n.s.) 

Chano.  423 ;  s.  c.  Law  Bep.  1  £q. 

697. 
Examining,  to  the  best  of  my  judgment, 
New  Sebos,  43. — Chamc. 


the  way  in  which  the  case  is  put  in  the 
answer,  it  seems  to  me,  as  at  present 
advised,  that  the  case  is  within  those 
authorities,  but  of  course  I  am  quite  open 
to  hear  Mr.  Morgan  upon  that  part  of  the 
case. 

Mr.  Fischer  and  Mr.  J.  0,  Wood,  as  to 
the  piracies. — They  are  shewn  by  the  evi- 
dence to  have  been  most  flagrant.  Indeed 
the  defendant  by  his  answer  admits  the 
fact  of  his  having  copied,  and  shews  how 
he  copied,  from  the  plaintiff's  and  other 
writer's  works. 

Mr.  0.  Morgan  and  Mr.  Sandys. — 
There  is  "no  piracy."  The  defendant 
worked  up  scientifically,  as  he  was  at  per- 
fect liberty  to  do,  the  Imowledge  acquired 
by  him  frttm  other  sources.  He  did  not 
conceal  that.  His  book  was  really,  in 
all  respects,  different  from  the  plaintiff's. 
The  defendant's  work  was  a  catalogue, 
and  as  such  necessarily  would  embody 
much  that  is  in  the  pkontiff's.  Indeed, 
in  properly  framing  a  good  catalogue, 
you  must  copy.  If,  as  the  plaintiff  con- 
tends, the  piracies  were  so  very  glaring, 
and  always  were  so,  he  must  have  known 
them  throughout,  and  cannot  now  com- 
plain of  them — 

Oobbetty.  Woodward,  41  Law  J.  Bep. 
(n.s^  Chonc.  656 ;  s.  c.  Law  Bep. 
14  Eq.  407 ; 
KeUy  y.  Morris  («W  supra). 

Hall,  V.C. — ^The  defendant's  case,  as 
stated  by  himself,  is  contained  in  his 
answer.  It  is  there  described  as  a  copy- 
ing, and  that  he  copied  in  certain  cases. 
Now,  what  is  the  way  in  which  he  went 
about  doing  this,  according  to  the  state- 
ments of  those  paragraphs  r  Mr.  Sandys' 
explanation  or  it  entirely  agrees  with 
nunc.  It  was  not  apparently  in  eveiy 
instance  that  there  was  a  specimen  before 
him.  That  is  not  the  effect  of  the  para- 
gpraphs.  He  has  given  us  a  great  number 
of  sp^imens ;  but  having  perhaps  a  little 
too  widely  stated  in  the  earlier  paragraphs 
that  his  mode  of  operating  was  to  place 
the  specipiens  before  him,  he  afterwards 
says — "I  never,  when  in  possession  of 
specimens,  omitted  to  adopt  the  above 
course  for  securing  accuracy,  and  it  was, 
indeed,  rarely  that  I  had  occasion  to  omit 
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doing  BO."  So  that  oertainlj,  in  some 
cases,  be  had  not  the  specimens.  Then, 
whether  he  had  the  specimens  or  not, 
what  does  he  tell  ns  he  did  P  He  sajs 
that  he  "had  reconrse  to,  and  derived 
assistance  from,  preTions  horticnltnral 
works,  such  as  JAnMey's  Ghtide  to  the 
Orchard,  a  standard  work  of  high  antho- 
rity,  published  in  the  early  part  of  the 
present  century,  Maclntoth'g  Orchard,  pub- 
lished in  1869,  and  various  other  publica- 
tions, including  the  third  edition  of  the 
pkuntiff's  Fruit  Manual,  and  other  works." 
Then  he  also  says  that  he  placed  the  speci- 
mens before  him,  and  examined  and  com- 
pared  the  same  with  the  descriptions 
thereof  respectively,  as  given  by  the  an. 
thors,  inolnding  the  plauttiff,  in  cases  in 
which  he  had  given  descriptions.  So  that 
it  is  quite  consistent  with  all  that  is  stated 
there,  that  in  all  cases  where  the  plaintiff 
had  given  a  description  of  it,  he  ex- 
amine it  with  the  plaintiff's.  In  cases 
of  others,  which  were  not  described 
by  the  plaintiff,  he  sought  them  in  other 
authors,  not  in  the  plaintiff's  work.  At 
all  events,  and  beyond  doubt,  it  is  con- 
sistent with  every  word  that  he  says, 
and  the  fair  construction  of  what  he  says, 
that  in  some  instances  (and  I  should  infer 
in  a  very  great  number  of  instances)  he 
was  content  to  examine  the  plaintiff's 
description,  and  went  to  no  other  source. 
He  dia  not  go  to  that  source  to  which  the 
plaintiff  himself  had  gone  for  the  purpose 
of  examining  into  the  matter,  and  in  some 
of  those  cases  had  not  the  specimen  before 
him  at  all.  Therefore,  it  is  a  clear  and 
nndonbted  case  of  mere  copying. 

Then  it  has  been  said  that  you  cannot 
describe  the  same  thing  except  in  one 
way.  It  is  only  sofiScient  to  look  at  any 
one  of  these  descriptions  to  see  that  that 
is  not  the  case.  To  say  that  the  English 
lan^age  does  not  admit  of  the  same 
thing  being  described  except  in  one 
particular  form,  seems  to  me  to  be  quite 
absurd ;  although  it  may  bo  that  the  same 
words,  more  or  lcs.s,  might  occur  in  the 
descriptions.  Whether  that  be  so  or  not, 
this  is  a  clear  case  to  my  mind  of  copying 
from  the  plaintiff's  work.  Then,  if  it  be 
copying,  it  is  clearly  within  the  authori- 
ties whio'j  have  been  referred  to,  and  the 
defendant   has  not  done  that  which  the 


Yice-Ohancellor  Wood  says  it  is  essential 
for  him  to  do  in  a  work  of  tiiis  descrip- 
taon.  I  consider  this  is  so  similar  to 
the  works  described  in  KMy  v.  Morrii 
{ybi  tupra)  as  to  be  of  the  same  character. 
The  Vioe-Ghancellor  says  there,  tiiat  ia 
the  case  of  a  diotionaiy,  map,  guide-book 
or  directory,  where  there  are  certain  com. 
mon  bits  of  information,  which  must,  if 
described  correctly,  be  described  in  the 
same  words,  a  subsequent  compiler  is 
bound  to  set  about  doing  for  himsdf  thai 
which  the  first  compiler  has  dagie.  In 
MirrrtB  v.  Wright,  the  Lord  Justice  Gif- 
fard  referring  to  KeUg  v.  Morrie  (ubi 
tupra)  and  the  other  oases,  obsarves  upon 
the  evidence  on  which  that  case  de- 
pended— "  No  doabt  he  admits  that  the 
slips  were  out  oat  of  the  plaintiff's  book 
for  the  purpose  of  guiding  him  to  the  re- 
sidences of  the  persons  who  were  can- 
vassed. But  he  admits  nothing  more, 
and  he  denies  copying  of  any  kind  or  de- 
scription. The  evidence,  however,  did 
not  Dring  it  to  using  the  slips  furthor 
than  for  the  purpose  of  guiding  him,  so 
that  he  might  go  and  do  the  work  hinuelf 
which  the  other  might  have  don&"  The 
principle  of  all  those  cases  is  that.the  de- 
fendant is  not  at  liberty  to  avail  himawlf 
ot,  and  to  use,  the  labour  which  the  plain- 
tiff  himself  has  used  for  the  purpose  of 
producing  his  work.  He  is  not  at  liberty 
to  do  that  at  all.  That  is  merely  taking 
away  the  other  man's  property,  or  at- 
tempting  to  do  it.  This  case  seems  to 
me  to  fell  entirely  within  the  princi- 
ples laid  down  in  KeUy  y.  Morrit  (ubi 
supra)  and  in  Mmrit  v.  Wright  (1),  and 
the  other  cases  there  referred  to.  There- 
fore it  appears  to  me  that  the  plaintiff  is 
entitled  to  the  injunction,  in  the  same 
form  as  it  was  in  Lewis  v.  Fultlerten  (vbi 
supra),  which  I  believe  is  the  same  as  in 
the  prayer  of  this  bill,  with  the  exception 
of  the  word  "  further." 


Solidton — Messrs.  Webb,  Stoek  &  Burt,  tat  the 
plaintiff;  Messrs.  Sandys  &  TreTeneo,  agents 
for  Messrs.  J.  &  W.  B.  Sparks,  Crewlieme,  for 
the  defendant. 


(!)  Law  R«p.  6  Chaac  S7S. 


Digitized  by 


Google 


Vol..  43.] 


MICHAELMAS  1873  to  MICHAELMAS  1874. 


715 


:■}  ^ 


re   BENTON  8  POLICT 
TRUSTS. 


Hali.,V.C, 

1874. 
Angost 

Trustees  Belief  Acts,  1847  and  1849— 
Fund  in  Court — Unfounded  Claim  by  Re- 
spondents to — Costs. 

BesponderUs  who  make  an  unfounded 
eltum  to  a  fund,  and  so  occasion  the  pay- 
metU  of  it  into  Court  under  the  Trustees 
Belief  Ads,  vrili  be  ordered  to  pay  the  costs 
of  getting  the  fund  out  of  Omirt. 

Petition. 

This  was  a  petition  for  the  payment 
oat  of  Gonrt  of  a  snm  of  1,1082.  4».  6(2., 
paid  in  nnder  the  Trusteea  Belief  Acts, 
1847  and  1849.  The  facts  of  the  case 
were  these : 

In  1827  John  Benton  owed  John  Wil- 
lism  Ihmn  upwards  of  1,0002.     In  Jnlj, 
1827,  Dnnn  insored  Benton's  life  in  the 
Law  Life  Assurance  Society  for  1,0002. 
Dunn  died  in  December,  1827,  intestate, 
and  his  widow  administered  to  his  estate. 
In  1829  she  and  Benton  sold  the  poli^ 
to  Thomas  Binns,  who,  in  1838,  sold  it 
to  Rowland  for  2002.    Bowland  died  in 
Jane,  1869,  having  by  his  will  appointed 
tiie  petitioners  his  ezecntors.    They  in- 
stitated  a  suit  to  administer  his  estate, 
and  a  decree  was  made  in  the  suit,  onder 
which  the  policy  was  ordered  to  be  sold. 
The  office,  when  applied  to,  informed  the 
petitioners  of  several  claims  to  the  policy 
of  which  they  had  had  notice,  and  among 
them  of  one  from  Benton,  given  in  1867, 
to  the  effect  that,  in  the  event  of  his 
death,  the  amount  of  the  policy  was  to 
be  paid  to  no  other  person  than  his  exe- 
cutor or  ezecntors.     The  result  of  that 
was  thi^  the  sale  of  the  policy  could  not 
be  effected ;  and  in  May,  1873,  the  peti- 
tioners  were  obliged  to  file  a  bill  against 
Benton,  to  compel  him  to  withdraw  his 
notice,  and  clear  the  title  to  the  policy. 
Benton  died  on  the  3rd  of  Felnrnary, 
1874,  leaving  his  son,   John  Wheeldon 
Benton,  his  executor.      On  the  27th  of 
February,  1874,  John  Wheeldon  Benton 
gave  the  office  notice  of  his  claim  to  tiie 
property,  as  his  &ther's  executor.     On 
the  19th  of  March  Messrs.  Digby  &,  Sons, 
BoiicitoiB,  gave  the  office  notii^  that  they 
claimed  the  policy,  as  the  assignees  cS 


John  Wheeldon  Benton.  The  insurance 
office  thereupon  paid  the  policy  money, 
viz.,  the  1,1032. 4».  Qd.,  into  Court,  under 
the  Trustees  Belief  Acts ;  and  the  peti. 
tioners  presented  this  petition  for  the  pay- 
ment  of  it  out  to  them,  with  oosts,  to  be 
Mud  by  the  respondents,  John  Wheeldon 
Benton  and  Mr.  Digby,  on  the  ground 
that  their  claims  were  wholly  without 
foundation. 

Mr,  Karsldke  and  Mr.  JoUiffe,  for  the 
petitioners,  said  there  were  many  reported 
cases  in  which  trustees  who  had  impro- 
perly paid  money  into  Court  under  these 
Acts,  hsid  been  ordered  to  pay  the  costs  of 
the  petition  to  get  the  money  out;  but 
there  was  no  case  in  which  a  respondent 
who  set  up  a  wholly  unfounded  claim  to 
the  fund,  and  so  occasioned  the  trusteea 
to  pay  it  into  Court,  had  been  made  to 
pay  the  costs  of  the  petition. 

Mr.  Kekewiek  was  for  the  insurance 
office. 

TTat.t.,  Y.O.,  made  an  order  for  the 
payment  out  to  the  petitioners  of  the 
fund  in  Court;  and  directed  that  both 
the  respondents,  John  Wheeldon  Benton 
and  Mr.  Digby,  should  pay  the  petitioners 
their  costs;  the  petitioners  paying  the 
insurance  office  theirs,  and  adding  these 
costs  to  their  own. 


Soliciton — MeasTS.  Williams  &  James,  agents  for 
Mr.  Peppercorn,  Oxford,  for  petitioners ;  Messrs. 
Digby,  Son  &  Evans,  and  Messrs.  Simpson  & 
Callingford,  for  respondents;  Messrs.  Bockett  tc 
Son,  for  the  Insurance  Office. 


Bacom,  V.C.I 

1874.  >  ASTON  V.  WOOD. 

July  4,  6.  J 

Trt72 — Construction — Partundar  Residue 
— Ademption — Misdescription — Oifl  cum 
onere.    . 

A  testator  gave  a  fund  to  parOoular 
trustees,  upon  trtut  to  invest  on  freehold 
mortgage  enough  to  provide  for  certain  an- 
nuities and  gave  the  residue  of  that  fund 
to  his  nephew,  J.  A.  The  wiU  contained  a 
general  residuary  bequest.      Some  of  the 
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giflt  of  omtuttie*,  heing  charitable,  were 
void : — Held,  that  J.  A.  took  the  whole  of  the 
particular  remdiie. 

A  gift  of  a  balance  due  to  the  testator 
from  his  partnership  at  a  particular  date : 
— Held,  to  be  adeemed,  pro  tanto,  by  draw- 
ings made  before  his  death  and  partly 
before  the  date  of  the  wiU. 

Shares  in  a  company  were  given,  together 
with  other  property,  and  were  onerous  : — 
Held,  that  the  legatees  could  repudiate  the 
shares,  and  take  the  rest  of  the  gift. 

The  late  Mr.  Thomas  Wood  made  his 
will,  dated  the  15th  of  November,  1870. 
After  varions  devises  and  bequests,  it 
proceeded — "  I  give  and  devise  unto  my 
broUier,  Henry  Wood,  and  my  nephew, 
Albert  Wood  (whom  I  appoint  tmstees, 
bnt  only  for  the  purposes  of  this  bequest, 
and  not  further  or  otherwise),  the  sum  of 
10,000{.,  due  to  me  from  my  partners, 
and  also  all  the  money  I  have  invested  in 
the  ftinds,  upon  trust,  that  they,  the  said 
Henry  Wood  and  Albert  Wood,  shall  in- 
vest such  portion  thereof  upon  mortgage 
of  freehold  security  in  their  names,  as  they 
shall  deem  sufficient  to  pay  and  produce 
the  following  annuities  and  payments, 
namely."  The  will  then  speoined  a  life 
annuity  of  1502.  to  tiie  testator's  niece, 
Lucy  Aston,  and  one  of  502.  to  his  nephew, 
George  Swinford  Wood,  and  various  per- 
petutS  annuities  for  charitable  purpwes, 
to  the  extent  of  452.  a  year  during  the 
life  of  Lucy  Aston,  and  1852.  after  her 
death.  The  will  then  proceeded,  "  I  give 
and  bequeath  unto  the  said  James  Yi^od 
Aston,  for  his  own  absolute  use  and  be- 
nefit, all  the  rest,  and  residue,  and  re- 
mainder of  the  said  sum  of  10,0002.,  and 
the  money  invested  in  the  C^vemment 
funds,  as  aforesaid,  after  investing  such 
portion  thereof  as  shall  be  necessary  for 
payment  of  the  above-mentioned  sums 
and  annuities  as  aforesaid."  The  will 
contained  the  following  bequest — "  I  give 
and  bequeath  unto  the  said  Lucy  Aston 
all  balances  of  profits  due  firom  the  said 
new  firm  in  which  I  am  a  partner,  up  to 
the  month  of  June,  1869,  together  with 
all  my  shares  in  the  Cradley  Heath  Gas 
Company,  for  her  own  absolute  use  and 
benefit."    After  certain  other  bequests, 


the  will  continued,  "  I  give  and  bequeath 
all  my  shares  in  the  Cambrian  Testing 
Company,  and  all  that  debt  or  sum  m 
money  owing  to  me  by  Messrs.  Savin  Si 
Co. ;  also  all  moneys  due  to  me  from  the 
Hereford  and  Brecon  Railway  Company, 
together  with  the  securities  I  hold  for  the 
same;  also,  the  shares  in  the  Flintshire 
Oil  Company ;  also,  all  my  shares  in  the 
Stafibrdshire  Testing  Company,  unto  my 
nephew,  the  said  George  Swinford  Wood, 
and  my  niece,  Mary  Ann,  the  wife  of  Sir 
Thomas  Gibbons  Frost,  in  equal  shares 
and  proportions."  After  certain  devises, 
the  will  proceeded,  "I  give,  devise  and 
bequeath  all  my  share  estate  and  interest 
in  the  stock-in-trade,  book  debts,  credits, 
efiiacts  and  profits,  from  Jime,  1869,  to 
the  time  of  my  decease,  and  interest  in 
the  new  firm  of  Wood  Brothers ;  and  also 
all  the  rest,  residue  and  remainder  of  my 
real  and  personal  estate,  of  what  na- 
ture or  kind  soever,  unto  my  said  wife, 
Sarah,  the  said  James  Wood  Aston, 
Gteorge  Swinford  Wood  and  Mary  Ann 
Frost,  in  equal  shares  and  proportions, 
as  tenants  in  common,  and  not  as  joint 
tenants."  He  appointed  his  wife  and 
James  Wood  Aston,  his  executors. 

The  testator  died  on  the  15th  of  Decem- 
ber, 1870,  and  this  suit  was  instituted  for 
the  administration  of  his  estate.  It  now 
came  on  to  be  heard  on  further  considera- 
tion. It  had  been  certified  that  the  testa- 
tor, between  June,  1869,  and  his  death,  had 
drawn  fix>m  his  partnership  on  acooant 
of  profits,  an  amount  less  than  what  was 
owing  to  him  in  June,  1869,  by  162.  9».  9d. 
One  question  to  be  determined  was  whe- 
ther the  legfacy  of  the  balance  due  in 
1869,  given  to  Lucy  Aston,  had  beea 
adeem^. 

A  second  question  was  whether  the  gift 
of  the  residue  of  the  10,0002.  and  funds 
given  to  James  Wood  Aston,  the  plaintiff, 
was  specific  or  residuary,  that  is  to  say, 
whether  the  void  charitable  legacies  sank 
into  the  general  residue,  or  went  to  James 
Wood  Aston. 

On  enquiry,  it  was  found  that  there 
was  no  company  called  the  Flintshire  Oil 
Company,  but  the  testator  held  shares  in 
a  company  called  the  North  Wales  Coal 
Oil  Company  (Limited),  whose  registered 
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office  was  at  Chester,  but  whose  works 
■were  in  Flintshire.  These  shares  were  of 
no  valne,  bat  liable  to  calls.  A  third 
question  was  whether  the  testator  had 
designated  them  by  the  description  of 
shares  in  the  Flintslure  Oil  Companj,  and 
if  so,  whether  the  legatees  conld  repu- 
diate them  without  giving  np  the  benefit 
of  the  other  property  given  to  them. 

Mr.  Kay  and  Mr.  Speed,  for  the  plaintiff, 
James  Wood  Aston,  contended  that  the 
gift  of  the  remainder  of  the  10,0002.  was, 
in  its  nature,  residuary,  and  the  lapse  of 
sums  payable  out  of  it  accrued  for  the 
benefit  of  those  entitled  to  such  residue- 
Carter  V.  Laggart,  16  Sim.  423 ; 
Poire  V.  Pelre,  14  Beav.  197 ; 
De  Trafford  v.  Tempeet,  21  Beav.  564 ; 
Baker  v.   Farmer,  36  Law  J.  Rep. 
(n.8.)  Chanc.  819 ;  s.  c.  (on  app.) 
37  Law  J.  Rep.  (n.s.)  Chanc.  820 ; 
8.  c.  Law  Bep.  3  Chanc.  537. 
Mr.  Eddia  and  Mr.  0.  0.  Edwards,  Mr. 
Jackson,   Mr.  Hemming  and    Mr.   Little, 
contra,  relied  on — 

Walpoh  Y.  Apthorp,  Law  Bep.  4  Eq. 

Be  Broum's  TrusU,  1  Kay  &  J.  522  ; 
Page  v.  Leapingwdl,  18  Ves.  463  ; 
Eamm  v.  Appleford,  10  Sim.  274; 

8.  c.  (on  app.)  5  Myl.  &  Cr.  66 ; 

8.  c.  10  Law  J.  Bep.  (n.s.)  Chanc. 

81 
Mr.  Maenaughten,  for  a  trustee. 

Baoon,  V.C,  said,  Upon  this  point  I 
cannot  say  that  I  entertain  any  doubt 
upon  the  construction  of  the  will,  which 
u  the  first  thing  to  be  considered.  The 
testator  takes  out  of  his  general  estate 
certain  property,  which  he  devotes  to 
certain  plain  purposes.  He  gives  it  to 
tmsteee  whom  he  appoints  trustees 
only  for  the  purpose  of  this  bequest. 
As  to  the  annuities,  if  it  is  four  per 
cent,  on  mortgage,  as  I  suppose  it  was 
at  least,  if  not  more,  there  would  be  a 
surplus  beyond  satisfying  the  annuities, 
which  would  unquestionably  belong  to  the 
residuary  legatee  of  this  particular  fund. 
The  tes^tor  knew  what  sum  most  likely 
he  had  in  the  Funds,  and  knowing  that 
there  was  a  debt  of  10,0002.  on  these  two 
particulars,  he  creates  a  trust  fund,  and 


proceeds  by  his  will  to  deal  with  that, 
first  providing  that  out  of  it  shall  be  in- 
vested a  sufficient  sum  to  produce  the 
income  to  pay  the  several  annuities,  and 
then  in  words  which,  in  my  opinion,  ad- 
mit of  no  reasonable  doubt,  he  says — "  I 
give  to  James  Wood  Aston,  for  his  own 
absolute  use  and  benefit,  all  the  residue 
and  remainder  of  the  10,0002.,  and  of  the 
money  invested  in  the  Gtovemment  fands, 
as  aforesaid,  after  investing  such  portion 
thereof  as  shall  be  necessary  for  payment 
of  the  above-mentioned  sums  and  an- 
nuities, as  aforesaid."  I  cannot  conceive 
words  expressing  more  distinctly  the  tes- 
tator's intenti'on  that  the  two  particular 
species  of  property  which,  he  mentions, 
shall  stand  charged  with  the  payment  of 
the  sums  which  he  gives  by  way  of  an- 
nuity, and  that  all  beyond  tibat  shall  be 
the  property  of  the  residuary  l^fatee.  If 
rules  are  wanted,  if  any  help  can  be  de- 
rived &om  decided,  cases,  there  is  no  case 
bat  Pa^e  v.  Leapingtoell  (tibi  supra)  which 
can  be  referred  to  which  would  1^  to  a 
contrary  construction,  and  Page  v.  Leap- 
ingweU  (ubi  supra)  proceeds  plainly  on 
the  principle  that  there  was  a  fand  suffi- 
ciently  specified  and  particularised  which 
was  to  be  divided.  There  is  no  such  thing 
in  this  case,  there  is  no  division  whatever, 
and  I  am  not  aware  of  any  case  (cer- 
tainly. Page  t.  LeapingweU  (ubi  supra) 
is  not  one,  nor  either  of  the  others  which 
have  been  referred  to  in  the  course  of  this 
discussion),  in  which  the  judgment  of  tiie 
Court  did  not  proceed  upon  the  &ct  that 
the  trust  fund  or  otherwise,  whatever  it 
was,  was  the  subject  of  division.  Accord- 
ing to  the  true  construction  of  the  will, 
there  is  no  division  of  this  fond,  it  is  one 
entire  fimd,  consisting  of  two  particulars. 
Out  of  it  certain  things  ore  to  be  paid. 
All  that  is  not  required  for  those  payments 
goes  to  the  residuary  legatee  of  that  par- 
ticular fund.  The  trust  ftind  is  subject 
to  diminution ,  but  never  to  division.  Here 
I  can  see  nothing  like  it.  I  cannot  find 
a  word  that  means  it,  or  that  it  can  be 
imputed  to  the  testator  that  he  meant 
any  other  than  this — "  I  set  apart  a  fund, 
which  shall  be  charged  with,  and  the  in- 
come of  which  shall  be  diminished  by 
certain  payments  which  I  name,  and  that 
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pnrpose  being  accomplished,  all  that  re- 
mains shall  belong  to  James  Wood  Aston.' ' 
In  my  opinion,  not  only  is  there  no  aa< 
thority  gainst  it,  but  there  is  no  reason 
or  principle  against  it,  and  certainly  no- 
body reading  the  will  in  a  popular  sense 
wonld  entertain  any  doubt  about  the  in- 
tention of  the  testator.  In  my  opinion, 
consistently  with  all  the  cases  referred  to, 
and  all  that  I  know  of,  and  with  every 
principle  of  reasonable  construction,  this 
will  presents  no  serious  doubt  that  the 
payments  directed  by  the  testator  in  tho 
shape  of  annuities  being  satisfied,  there 
must  remain  something. 

Mr.  LUtU  and  Mr.  Whilehome,  for  Lucy 
Aston,  contended  that  the  gift  to  her  was 
of  a  sum  of  money  equal  to  the  balance 
due  to  the  testator  from  his  firm  in  June, 
1869.  That  this  was  meant  was  dear,  &om 
the  fact  that  when  the  will  was  made  the 
supposed  ademption  must  have  taken  place. 
If  this  construction  was  not  to  be  put  on 
the  gift,  as  between  Lucy  Aston  and  those 
entitled  to  the  balance  due  at  the  testator's 
death,  the  drawing^  subsequently  to  Jane, 
1869,  were  to  be  set  against  profits  made 
after  that  dato — 

Belumd  v.  MOdmay,  8  Ves.  306 ; 

Badriek  v.  Stevens,  3  Bro.  431 ; 

BachweU  y.  ChOd,  Amb.  260. 

BACOH,y.C.,Baid — ^Unlesslwere  tomake 
a  new  wUl  for  this  testator,  I  could  not  ac- 
cede to  the  agreements  which  I  have  heard 
firom  Mr.  Little  and  Mr.  Whitohome.  The 
words  are  plain — "  I  give  and  bequeath  to 
Lucy  Aston  all  the  beJances  of  profits  due 
from  the  firm  in  which  I  am  a  partner,  up 
to  the  month  of  Jane,  1869."  I  am  told 
that  there  was  a  beJanoe  due  to  him, 
which  he  had  drawn  ont  of  the  firm,  and 
dealt  with  in  any  way  he  thought  fit. 
The  cases  which  have  been  referred  to  no 
doubt  are  cases  of  authority,  and  one 
might  not  be  surprised,  perhaps,  that  the 
Courts  of  Common  Law  looked  with  a 
great  deal  of  alarm  at  these  cases,  and 
did  not  understand  the  ground  on  which 
the  Court  of  Ec^oiiy  had  so  dealt  with  it. 

However,  it  is  only  necessary  to  say,  as 
to  these  cases,  that  they  were  cases  of 
mistake.  The  Conrt  was  satisfied,  as  a 
matter  of  £aot,  on  the  terms  of  the  will, 


and  the  extrinsic  evidenoe  adduced  on. 
these  oases  that  it  was  a  mere  Tn;«fat.Vff^ 
and  that  only  by  a  mistake  the  l^atee 
could  be  deprived  of  the  benefit  which 
the  testator  intended  to  confer  upon  bim 
But  what  do  we  see  here  ?  Here  the  tes- 
tator has  an  account  current  with  his  late 
partner  or  partners,  and  draws  from  time 
to  time  as  he  thinks  fit.  In  his  will,  in  the 
plainest  possible  tonus,  he  says — "  I  give 
to  Lucy  Aston  all  that  is  due  to  me  from 
the  new  firm  in  respect  of  profits,  up  to 
June,  1869."  In  another  part  of  lus  wiU, 
where  he  deals  with  the  profits  after 
1869,  he  uses  very  different  words.  There 
he  gives  all  his  share  estate  and  interest 
in  the  stock-in-farade,  book  debts,  credits, 
effects  and  profits,  firom  June,  1869,  "  to 
the  time  of  my  decease,  and  interest  in  the 
new  firm  of  Wood  Brothers,  and  also  all 
the  rest,  residue,"  and  so  on,  words  en- 
tirely distinct  from  those  which  he  uses 
when  he  is  ^ving  the  legacy  to  lousy 
Aston.  Unless  there  was  some  sum  of 
money,  ascertainable  from  the  Chief  Cletic, 
I  cannot  go  beyond  it  or  behind  it.  The 
sum  which  was  due  to  him  from  the  firm 
is  the  sum  which,  by  his  will,  he  has 
given  to  Lucy  Aston.  The  thing  does 
not  subsist.  The  payments  ,bad  extin- 
guished the  debte.  How  can  that  be 
called  a  chose  in  action  which  is  a  debt 
paid  and  satisfied  ?  Unless  I  were,  as  I 
said,  to  make  a  new  will  for  the  testator, 
to  make  him  say — "My  intention  is 
to  dispose,  by  this  my  will,  of  all  the 
profits  which,  upon  the  tiding  of  the 
partnership  accounts,  appear  to  be  dne  to 
me,  whether  I  have  received  it  or  not,  up 
to  June,  1869,"  I  could  not  g^ve  any 
effect  to  this  legacy  beyond  the  extent  to 
which  the  Chief  Clerk  has  found  that 
there  was  a  balance  of  15L  9«.  9d. 

Mr.  Kay  and  Mr.  Speed  urgued  tiiat  the 
testator's  North  Wales  Coal  Oil  Company 
shares  passed  under  the  description  <a 
Flintshire  Oil  Company,  and  the  l^atees 
could  not  take  the  other  things  g^ven  to 
them  in  the  same  gift,  and  leave  the  bar- 
den  of  these  shares  to  be  borne  by  the 
residuary  estate — 

Taibot  T.  Lord  Badnor,  3  MyL  A  K. 
262. 
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Mr.  Jackson  and  Mr.  Hemming  (contra), 
contended  tliat  the  I^^atee  could  take  one 
gift  and  repodiate  another,  unless  it  was 
clearly  shewn  that  the  beneficial  gift  was 
given  for  the  purpose  of  enabling  the  le- 
gatee to  discharge  some  obligation — 

Warren  v.  Rudall,  1  Jo.  &  H.  1 ;  s.  c. 

29  Law  J.  Rep.  (k.s.)  Chanc.  543 ; 

Andreios  v.  Trinity  Hall,  9  Ves.  525, 

533  ■ 
MoffottY.  Bates,  3  Sm.  &  G.  468 ;  s.  c. 
26  Law  J.  Bep.  (n.b.)  Chano.  465. 
Mr.  Speed  replied. 

Bacon,  V.C,  said— I  think  that  the 
finding  of  the  Chief  Clerk  sufficiently 
estabushes  that  the  shares,  which  the  tes- 
tator calls  "  the  shares  in  the  Flintshire 
OH  Componj "  were  those  in  the  oil 
company  which  was  in  the  county  of  Flint. 
The  identity,  in  my  opinion,  is  established. 
I  think  that,  without  going  against  the 
authority  of  Warren  v.  BvdaU  (ubi  supra), 
and  without  going  against  the  reasoning 
of  Warren  v.  Bndall  (tihi  supra),  I  cannot 
hold  that  the  legatee  is  bound  to  accept 
the  shares  in  the  Flintshire  Oil  Company. 
The  Yice-Chaucellor  seems  to  have  paid, 
as  he  always  did,  g^reat  attention  to  the 
case  before  him,  and  to  the  authorities 
-which  were  cited  in  the  course  of  it,  and 
he  came  to  a  veiy  clear  conclusion,  that 
the  decision  of  Sir  John  Leach,  in  Moffelt 
V.  Bales  (ubi  supra),  was  one  which  ought 
to  be  adopted  by  him  in  the  case  before 
him,  and  tiiere  the  gift  was,  as  it  is  in  this 
case,  of  things  following  each  other  closely 
or  to  be  read  altogether.  Mr.  Speed  has 
endeavoured  to  distinguish  this  case  fix>m 
Warren  r.  B^dcM  («&i  supra),  because  he 
says  the  gifts  are  separate.  I  cannot  con- 
ceive  that  that  can  make  any  possible 
difierence.  There  was  no  such  difference 
in  Moffett  t.  Bates  {ubi  supra),  which  I 
find  adopted  by  the  Yice-Chancellor,  Lord 
Hatherley,  not  only  without  hesitation, 
but  as  establishing  the  true  rule  of  the 
case.  In  his  decision,  the  Yice-Chancellor 
said  there  was  not  much  authority  on 
the  subject,  which  is  quite  true;  but, 
with  reference  to  an  argument  which  had 
been  pressed  upon  him,  and  which  had 
been  supported  by  a  case  which  had 
been  referred  to,  the  case  of  WOson  v. 


Lord  John  Toumshend,  where  the  decision 
was  expressed  thus — "You  must  adopt 
or  reject  the  whole  instrument," — his 
Honour  said,  "It  would  be  mere  pe- 
dantry to  apply  the  general  rule  that  a 
person  cannot  at  the  same  time  affirm  and 
disaffirm  an  instrument  in  such  a  case." 
Then  referring  to  Moffatt  v.  Bates,  he 
says  he  entirely  approves  of  it,  "  There 
a  devise  and  a  gift  of  shares  were  made 
to  the  same  person,  an  infant.  The  exe- 
cutors assented  to  the  bequest,  but  the  in- 
fiuit,  on  coming  of  age,  rejected  the  shares, 
which  had  become  burdensome  by  the 
fiailare  of  the  company,  and  it  was  argued 
that  he  must  take  the  real  estate  eum 
onere.  But  the  Yice-Chancellor  held  other- 
wise, and  it  appears  to  me  that  common 
sense  and  equity  compel  me  to  put  a 
similar  construction  upon  the  will."  Of 
course  not  only  am  I  guided  by  it,  but  to 
some  extent  I  am  bound  by  the  decision 
in  Warren  v.  BvdaU  {ubi  supra),  but  if  I 
had  to  choose  I  could  not  find  words 
which  express  more  distinctly  than  these 
that  I  have  read  do,  what  I  think  is  the 
clear  law  on  the  subject.  I  think  the  lega- 
tees are  entitled  to  disclaim  those  onerous 
shares. 

Solicitors — ^Hessrs.  Tucker  &  Lake,  for  plaintiff; 
Messrs.  Mackeson,  Taylor  ft  Aiiionld,  agents 
for  Hr.  Thoa.  Homer,  Brierley  Hill,  Hessis. 
Chester,  Urqnhart  &  Co.,  agents  for  Messrs. 
Walker  &  Smith,  Chester,  for  the  Tarioos  de- 
fendants ;  Messrs.  Illiffe,  Russell  &  lUiffe,  for 
Lucy  Aston. 


£.R.1 

i.  / 


ABHSTBONG  V.  AKHSTSOHO. 


Jessel,  M.B. 

1874 

July  31 

Oosts — Term  for  Raising  Portions — 
Baising  Costs  as  well  as  Portions. 

Power  to  raise  a  sum  of  money  by  mart- 
gage  includes  power  to  raise  also  by  mart- 
gage  the  costs  of  effecting  the  security. 
Trustees  of  a  marriage  settlement  made  in 
1802  were  empowered  to  raise  and  levy  the 
sum  of  6,000Z.  for  portions  on  the  security 
of  a  term  of  300  years  in  certain  freeholds. 
Part  «f  the  6,0001.  was  raised.  In  1872 
it  became  necessary  to  raise  the  residue, 
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which  then  amouuUd  to  the  sum  of  3,290i. 
8«.  4<f.  By  an  order  then  made  in  this  suit 
which  was  instituted  for  the  execution  of  the 
trusts  of  certain  indentures  of  settlement, 
certain  trustees  were  authorised  to  a^ance 
this  amount  out  of  their  trust  funds  upon 
the  security  of  the  term.  Considerable 
costs  had  to  he  incurred  in  effecting  the 
security,  and  it  was  now  asked  that  the 
lastly  named  trustees  might  be  at  liberty  to 
advance  a  further  sum  out  of  their  trust 
funds  upon  the  same  security  to  cover  the 
costs  so  incurred ; — Held,  that  the  term  of 
300  years  might  properly  be  taken  as  a 
security,  not  only  for  the  whole  amwunl  of 
6,0001.  but  also  for  the  costs. 

By  a  settlement  made  in  1802  on  the 
marriage  of  Elliott  Armstrong  with  Marj 
Cartelon,  certain  freehold  estates  in  the 
coanty  of  Gavan  were  limited  to  tmstees 
for  a  term  of  300  years,  npon  trust  to  levy 
and  raise  by  sale  or  mortgage  the  sum  of 
6,0001.  to  provide  portions  for  younger 
children.  In  the  year  1866  this  suit  was 
instituted  for  the  purpose  of  carrying  out 
the  trusts  of  two  other  indentures — in- 
dentures of  settlement — and  in  pursuance 
of  orders  therein  two  several  sums  of 
2,621Z.  7s.  6d.  Bank  Three  per  cent.  An- 
nuities,  and  2,5751.  Bank  Three  per  cent. 
Reduced  Annuities  were  paid  into  Court. 
In  the  year  1872,  part  of  the  0,000^. 
having  been  raised  it  became  necessary 
to  raise  the  residue,  amounting  to  the  sum 
of  3,290{.  8s.  4d.  by  mortgage  of  the  term, 
and  the  instrument  being  offered  to  the 
tmstees  of  the  iunds,  the  subject  of  this 
suit,  the  Court  by  an  order  made  in  the 
suit  ordered  that  the  said  sum  of  2,6211. 
7«.  &d.  Bank  Annuities,  and  so  much  of 
the  sum  of  2,5752.  Bank  Reduced  Annui- 
ties as  should  with  it  make  up  3,2902. 
8s.  4d.,  should  be  sold,  and  should  be 
investcMi  by  the  trustees  upon  the  secn- 
riiy  of  the  term  of  300  years. 

At  the  time  of  the  order  it  was  not  an> 
ticipated  that  any  considerable  costs 
would  be  incurred,  and  no  provision  was 
made  for  their  payment.  In  fact,  how- 
ever,  owing  to  the  death  of  the  surviving 
trustee  of  the  term,  considerable  costo 
had  to  be  incurred  in  effecting  the  secur> 
iiy,  and  it  was  desired  that  the  mortgage 


should  extend  to  them.  Accordingly 
application  was  now  made  to  the  Court 
by  petition  that  such  further  sum  of 
the  residue  of  the  said  Bank  B«duoed 
Annuities  as  would  suffice  to  raise  the 
costs  of  effecting  the  security  (which  were 
estimated  not  to  exceed  3002.)  might  be 
sold  and  added  to  the  security ;  and  the 
question  arose  whether  the  said  term  of 
300  years  could  properly  be  taken  as  a 
sectirity,  not  only  for  the  whole  sum  of 
6,0002.,  but  also  for  the  costs  that  had 
been  incurred  in  raising  a  part. 

Mr.  Southgate  and  Ifr.  OecU  Eiu$eU,  for 
the  petitioners,  referred  to — 

Parker  t.  Watkint,  Johns.,  133, 
and 

MitcheU  Y.  MiteheU,  4  Beav.  549. 
Mr.  Cozens  Hardy,  for  other  parties  to 
the  suit. 

The  Masteb  of  the  Bolls,  in  making 
the  order,  said,  that  if  there  were  no  pre- 
cedent he  should  be  willing  to  make  one. 
That  it  was  impossible  to  levy  and  raise 
the  money  without  incurring  costs,  and 
that  an  authorily  to  raise  and  levy  a  sum 
by  mortgage  amounted  to  an  authoriiy  to 
raise  and  levy  the  costs  of  the  security. 


Soliciton — Messrs.  Wadeson  &  Halleson,  far  all 
parties. 


Baoon,  V.C.  "j     Be  bonelli's  electbic 

1874.     >    TBLBOSAPH  COHFAHT. 

July  9.     J  cook's  claim. 

Practice — Petition — Trustees  Belief  Ad 
—  BespondetU  out  of  the  Jurisdiction  — 
Service, 

Upon  a  petition  under  the  Trustees  BeU^ 
Act  the  Court  has  jurisdiction  to  order  ser- 
vice on  a  respondent  out  of  the  jurisdiction, 
and  also  substituted  service. 

This  was  a  motion  for  leave  to  seire 
copy  of  petition  npon  a  respondent  reeid* 
ing  in  France. 
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The  petition  was  for  the  payment  ont 
of  Court  of  a  fond  which  had  been  paid 
in  nnder  the  provisiona  of  the  Trustee 
Belief  Act.  One  of  the  persons  named 
in  the  trustees'  affidavit  as  claiming  to  be 
entitled  to  a  share  in  the  fimd  was  residing 
in  Paris. 

Mr.  Maenaghten  now  moved  on  behalf 
of  the  petitioners  for  an  order  for  service 
npon  the  respondent  oat  of  the  jorisdio. 
tion,  or  for  snbstitnted  service,  and  re- 
ferred to 

Drummond  v.  Drummond,  35  Law  J. 
Kep.  (n.s.)  Chano.  780 ;  s.  c.  36 
ibid.  153;  s.  c.  Law  Bep.  2  Eq. 
335 ;  s.  c.  2  Chano.  32 ; 
Cockney  v.  Anderson,  31  Bear.  468 ; 
B.  0. 1  De  Gex,  J.  &  S.  365 ;  s.  c. 
32  Law  J.  Rep.  (n.b.)  Ohanc.  427 ; 
Seton  on  Decrees,  1245 ; 
bnt  mentioned  that  some  difficoliy  existed 
in  consequence  of  the  case  of 

Be  Maugham,  22  W.B.  748, 
where  the  Master  of  the  Bolls,  following 
Hx  parte  Berna/rd,  6  Irish  Chano. 
Rep.  133, 
which  was  a  case  under  the  Trustees  Re. 
lief  Act,  refused  to  make  an  order  for 
service  out  of  the  jurisdiction,  but  allowed 
substituted  service. 

Bacon,  V.C— -What  is  required  is  that 
this  respondent  shall  have  notice  that  the 
petitioners  intend  to  apply  for  the  distri. 
bntion  of  the  fund  in  Court.  I  will 
therefore  make  an  order  for  service  on 
the  respondent  ont  of  the  jurisdiction,  and 
also  for  substituted  service,  and  when  the 
petition  comes  on  to  be  heard,  I  shall 
know  whether  sufficient  notice  has  been 
given. 


SolkitoTa — Heasra.  Parkin  &  Fagden,  for  peti- 
tioners ;  Ur.  H.  W.  Tiinder,  Messrs.  Beane  & 
Chubb,  and  Messrs.  Hargtove,  Fowler  &  Blunt, 
for  respondent. 


Hall,  V.C. 

1874. 

July  30. 


} 


Be  THOMPSON'S  ESTATE. 
KALTY  V.  ATXJ5TT. 


The  Debtors  Ad,  1869  (32  $'  33  Viet. 
c.  62.  8. 4,  sub-seo.  4 — Prisoner — Discharge 
—Order. 

An  order  of  this  Court  is  necessary,  under 
the  above  statute,  for  the  discharge  of  a 
prisoner  who  has  been  in  prison  a  year  for 
contempt  of  Cmvrt. 

By  the  Debtors  Act,  1869,  section  4,  it 
is  provided  that,  with  the  exceptions 
thereinafter  mentioned,  no  person  shall 
after  the  commencement  of  the  Act  be 
arrested  or  imprisoned  for  making  default 
in  payment  of  a  sum  of  money.  Then 
follow  the  exceptions,  among  which  is  de* 
fault  by  an  attorney  or  solicitor  ....  in 
payment  of  a  sum  of  money,  when 
ordered  to  pay  the  same  in  his  character 
of  an  officer  of  the  Court  making  the 
order.  The  section  also  provides  that  no 
person  shall  be  imprisoned,  in  any  case 
excepted  from  the  operation  of  the  section, 
for  a  longer  period  than  one  year.  In  this 
case  a  solicitor  had  been  ordered,  on  the 
2l8t  of  February,  1873,  to  pay  into  Court 
in  the  above  matter  and  cause  a  sum  of 
200J.  He  did  not  obey  that  order.  On 
the  17th  of  July,  1873,  he  was  committed 
to  the  Essex  County  Prison  for  contempt 
of  Court.  The  twelve  months  mentioned 
in  the  Act  had  now  elapsed.  There  was  a 
doubt  whether  the  practice  in  such  a  case 
entitled  a  prisoner  to  his  discharge  as  of 
course,  or  whether  it  was  necessary  to  ob- 
tain  an  order  of  the  Court  to  release  him  ? 

Mr.  Pemberton  moved  for  an  order  to 
discharge  the  solicitor  from  prison. 

Mr.  M^hold  was  for  the  sheriff  of  the 
county. 

Hall,  V.C,  made  an  order  for  the  dis. 
charge  of  the  prisoner,  being  of  opinion 
that  an  order  for  the  purpose  was  neces- 
saiy. 

Solicitors — ^Mr.  H.  L.  Pemberton,  solicitor  to  the 
Court  of  Chancery,  for  the  prisoner ;  Mr.  William 
Haigh)  for  the  defendant;  Messrs.  Fatcrson, 
Snow  tc  Bumey,  agents  for  Messrs.  Oepp  Se 
Sons,  Chelnisfora,  for  the  sheriff  of  Essex. 


Nsw  Ssnns,  43. — Chamo. 
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Hall,  V.C. 

1874. 
May  23, 

■  Tenant  for  Life  —  Income  —  Goets  — 
Shareg  in  the  Sun  Life  Association  So- 
ciety and  the  Sun  Fire  Insurance  Office 
—  Payment  of  "Extraordinary"  and 
"Special"  Dividends  after  Death  of  Tes- 
tator. 

A  testator  died  on  the  20th  of  December, 
1870,  having  by  his  will  bequeathed  the  re- 
sidue of  his  persmml  estate  to  tiitstees  to 
invest  at  therein  mentioned,  and  then  to 
permit  and  empower  his  wife  to  receive  "  the 
dividends,  interest  and  income,  of  his  trust 
money,  stocks,  funds,  shares  and  securities," 
for  her  life ;  and  on  her  death,  to  permit 
his  brother  to  receive  the  residue  (after  the 
payment  thereout  of  certain  legacies)  of  the 
same  "dividends,  interest  and  income,"  for 
his  life,  with  remainder  to  one  of  his 
brother's  children  and  another  legatee  as 
therein  mentioned.  At  his  death,  the  tes- 
tator had  twenty-five  shares  in  the  Sun  lAfe 
Assurance  Society  and  fifty-two  in  the  Sun 
Fire  Insurance  Office.  The  trustees  of  the 
mil  paid  his  widow  the  dividends  on  those 
shares  till  1873,  when  they  withheld  the 
January  and  July  dividends  on  the  respect- 
ive shares,  on  the  ground  that  it  was 
doubtful  whether  the  dividends  were  corpus, 
or  income,  of  the  estate.  The  question 
depended  on  the  construction  of  the  com- 
pany's deed  of  settlement,  and  on  the 
mode  in  which  the  company  had  declared 
the  dividends,  which  were  called  "extra- 
ordinary" and  "special."  The  resolu- 
tions under  which  the  dividends  were  de- 
clared were  not  produced  to  the  Oourt ;  but 
it  was  stated  that  they  were  identical  in 
terms  with  the  dividend  warrants;  and 
the  warrants  spoke  of  the  money  payable 
thereunder  as  "dividend  paid  out  of 
profits."  The  trustees  paid  the  money 
into  Oourt ;  and  the  testator's  widoio  pre- 
sented a  petition  praying  payment  of  it 
out  to  her: — 

Held,  on  the  construction  of  the  com- 
pany's deed  of  settlement,  and  the  resolu- 
tions declaring  the  dividends,  that  the 
dividends  were  income  and  not  corpus  of 
the  estate,  and  belonged  to  the  petitioner. 
Costs  were  aUowed  out  of  the  fund. 


[N.S. 


Petition. 

Henry  Qeoree  Hopkins  died  on  iha 
20tli  of  December,  1870,  having  hj  his 
will  bequeathed  the  residne  of  his  personal 
estate  to  trastees  to  invest  (as  therein 
mentioned),  and  then  to  permit  and  em- 
power  his  wife  to  receive  "  the  dividends, 
interest  and  income  of  (he  trust  moneys, 
stocks,  funds,  shares  and  securities," 
during  her  life ;  and  on  her  deatii  (after 
payment  of  some  legacies  thereout)  to 
permit  his  brother  to  receive  the  residue 
of  the  same  dividends,  interest  and  in> 
come,  for  his  life ;  and  on  the  brother's 
death  to  stand  possrased  of  the  trust 
funds  for  the  benefit  of  one  of  bis  brother's 
children,  Frederic  Gkrdiner  Hopkins,  and 
Henry  Morden  Bennett. 

Part  of  the  testator's  estate  consisted, 
at  the  time  of  his  death,  of  twenty-five 
shares  in  the  Sun  Life  Assurance  Society, 
and  fifty-two  shares  in  the  Sun  Fire  In- 
surance Office.  The  trustees  of  the  will 
retained  the  shares,  and  paid  to  the  tes- 
tator's widow,  Sarah  Hopkins,  as  the 
present  tenant  for  life  of  his  estate,  the 
dividends  which  accrued  due  on  the 
shares  previously  to  January,  1873.  In 
that  month  the  trustees  received  a  divi- 
dend in  respect  of  the  twenty-five  shares 
amounting  to  2782. 15«.,  and  which  was 
called  an  "extraordinary"  dividend.  In 
July,  1873,  they  received  a  dividend  in 
respect  of  the  fifty-two  shares,  amounting; 
to  5202.,  and  which  was  called  a  "special" 
dividend.  Doubts  then  arose  as  to  whether 
the  preceding  payment  of  dividends  to  iho 
widow  was  valid ;  whether,  in  fiRct,  the 
sums  so  paid  by  the  trustees  were  income 
or  corpus  of  the  testator's  estate  ? 

The  trustees,  therefore,  paid  the  2782. 
15s.  and  the  5202.  into  Courts  under  the 
Trustees  Relief  Acts. 

The  question  depended  upon  the  con- 
stitution of  the  Sun  Life  Assurance 
Society  and  the  Sun  Fire  Office,  and  the 
mode  m  which  that  body  had  dealt  with 
the  moneys. 

The  affidavit  of  the  trustees,  when  they 
paid  the  money  into  Court,  stated  that 
the  shares  in  the  Sun  Life  Assurance  So- 
ciety were  of  the  nominal  value  of  1002. 
each,  but  that  the  sum  of  102.  only  had 
been  called  up  and  paid  in  respect  of  each 
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of  saoh  shares,  and  that  the  value  of  sach 
shares  aocording  to  the  present  market 
price  was  722.  each,  or  thereaboats ;  that 
dividends  in  respect  of  snch  shares  were 
paid  regularly,  half-yearly,   in   Jannary 
and  July;  and  that  every  five  years  a 
further  dividend  was  paid,  which  was 
called   an  extraordinary    dividend,   the 
amount  of  which  varied  from  time  to 
time — And  that  by  the  deed  of  settlement 
of  the  Life  Assurance  Society,  dated  the 
15th  day  of  June,  1810  [after  reciting 
amonffst  other  things  that  it  had  been 
agreed  that  the  capital  stock  of  the  so- 
ciety should  be  the  sum  of  480,0002.,  to 
be  divided  into  4,800  shares  of  lOOZ.  each, 
and  that  each  of  the  parties  thereto  had 
paid  102.  per  cent,  on  the  sum  subscribed 
by  him]  it  was  amongst   other    things 
provided,  that  the  funds  or  property  of 
the   society  should   consist  of  the  said 
capital  of  480,0002.,  of  all  sums  to  be 
from  time  to  time  received  by  the  society 
for  assurances  effected  by  the  society,  the 
revival    of  forfeited   policies,    annuities 
g^nuited  by  the  society,  and  of  all  sums 
which  should  from  time  to  time  be  re- 
covered by  any  action  or  suit  that  might 
be  prosecuted  against  any  person  or  per. 
sons  breaking  or  refusing  to  conform  to, 
or  comply  with,  any  of  the  covenants, 
conditions  and  stipulations,  contained  in 
that  deed  of  settlement,  and  which  on 
his,  her,  or  their  part  ought  to  be  per* 
formed  and  compbed  with;    and  of  the 
interest,  dividends  and   annual  produce 
and  accumulations  of  so  much  of  the 
capital  of  480,0002.,  and  of  so  much  of 
the  sums  to  be  received  and  recovered  from 
time  to  time  as  aforesaid,  as  should  from 
time  to  time  be  actually  in  the  hands  of 
the  society   and  ramain   unapplied  and 
undisposed  of,  after  answering  the  claims 
which  persons  assured    and  annuitants 
should  from  time  to  time  have  on  the 
society,  and  the  various  other  claims  upon 
and  expenses  of  the  society ;  and  also  the 
stocks,  securities,  house  and  other  pro- 
perty, in  or  upon  which  the  said  sums, 
mterest,  dividends,  annual  produce  aud 
accumulations,   or  any  part  thereof  re- 
spectively, should  be  laid  out  and  invested 
— ^That  out  of  the  funds  or  property  of  the 
society  the  committee  of  directors  should 


always  keep  separate  and  apart  from  the 
rest  the  sum  of  48,0002.,  the  amount  of 
the  102.  per  cent,  so  paid  by  the  parties 
thereto  on  their  respective  shares  as  afore- 
said,   and    the    accumulations     thereof 
arising  as  well  from  interest  thereon  as 
fr^m  the  fund  thereinafter  called   "the 
surplus  fund,"  and  the  stocks  and  secu- 
rities on  which  the  said  sum  and  its  ac- 
cumulations should  for  the  time  being  be 
invested,  and  the  interest,  dividends,  and 
annual  produce  thereof;  and  that  the  said 
sum  of  48,0002.  so  to  be  kept  separate  and 
apart  as  thereinbefore  was  mentioned,  and 
the    accumulations    thereof,    should   be 
called  "the  separate  fund"  of  the  so- 
ciety— That  such  of  the  funds  and  pro- 
perty so  to  be  laid  out  and  invested  as 
aforesaid,  as  should  from  time  to  time 
remain  after  the  separation  of  the  said 
sum  of  48,0002.,  and  the  accumulations 
of  such  remaining    funds    or    property, 
should  be  called  "the  surplus  fund"  of 
the  society — That  after  the  expiration  of 
four  years  from  the  date  of  that  inden- 
ture, and  not  before,  a  dividend  out  of  the 
separate  frmd  might  be  annually  made 
amongst    the  members  of  the  society — 
That  the  annual  dividend  to  be  made  as 
aforesaid  should  at  no  time  be  of  such  an 
amount  as  toreduce  the  separate  fund  below 
the  sum  of  48,0002.,  it  being  the  true  intent 
and  meaning  of  tlutt  indenture  that  the 
separate  fund  should  never  be  reduced 
below  that  sum,  except  when  it  should  be 
found  necessary  to  resort  thereto  for  the 
purpose  of  satisfying  the  claims  of  persons 
assured  and  the  annuitants,  and  the  ex- 
penses attending  the  purchase  and  support 
of  the  house  and  the  various  other  ex- 
penses of  the  society — That  the  annual 
dividends    so  to  be  made  as  aforesaid 
should  at  no  time  exceed  52.   per  cent, 
upon  what  the  separate  fund  amounted 
to  at  the  commencement  of  twelve  calen- 
dar months  immediately  preceding  the 
time  at  which  the  annual  dividends  should 
be  made,  and  should  be,  at  the  time  of 
such  dividend — That  at  the  end  of  twelve 
years  from  the  date  of  that  indenture, 
and  after  that^  time  at  intervals  of  not 
less  than  seven  years  at  the  least,  a  divi- 
dend might  be  declared  out  of  the  surplus 
fund  for  the  time  being  of  the  society — • 
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That  at  the  first  meeting  of  the  managers 
after  a  dividend  should  have  been  declued 
out  of  the  Burplns  fnnd,  the  same  should 
be  divided  into  two  equal  parts,  and  one 
of  such  parts  should  be  added  to  and  oon- 
solidatea  with  the  separate  fiind,  and  form 
part  thereof — ^That  at  the  same  meeting 
the  remaining  part  should,  at  the  end  of 
the  said  twelve  years,  be  divided  amongst 
the  proprietors  in  proportion  to  their 
respective  shares  in  the  capital  of  the 
society,  and  be  pud  at  such  time  and  bj 
such  instalments  as  the  managers  should 
think  proper  within  the  period  of  seven 
years  from  that  time ;  unless  any  unforeseen 
demand  upon  the  company  might  make  it 
necessary  to  resort  to  the  sum  so  intended 
and  declared  to  be  divisible  among  the 
proprietors  as  aforesaid,  in  which  case  it 
should  be  lawful  for  the  managers  alto- 
gether to  stop  the  payment  of  such  divi> 
dend  to  the  proprietors,  or  such  part 
thereof  as  should  then  remain  unpaid,  or 
to  postpone  or  to  make  such  alteration 
in  the  amount  or  time  of  paying  such 
dividend,  as  a  general  meeting  of  the 
managers  should,  under  the  then  circum- 
stances of  the  society,  think  proper  and 
expedient — ^That  at  the  end  of  the  next 
and  every  succeeding  seven  years  such 
dividend  should  be  divided  into  three 
equal  parts,  and  one  of  such  parts  should 
be  added  to  the  capital  of  the  separate 
fund  as  aforesaid,  until  <he  separate  fund 
should  amount  to  100,000Z. ;  the  remain- 
ing two  equal  parts  should  be  distributed 
amongst  the  proprietors  in  the  manner 
and  subject  to  tne  like  power  in  the 
managers  to  suspend,  altor  or  vary  the 
amount  or  time  of  paying  the  same  as 
was  thereinbefore  given  with  respect  to 
the  payment  of  the  moiety  of  the  first 
dividend  of  the  surplus  fnnd — That  if 
at  any  time  it  should  appear,  upon  any 
division  of  profits,  to  the  managers  at  a 
general  meeting,  that  it  was  necessaiy  or 
expedient  to  add  a  larger  proportion  of  the 
profits  to  the  capital  than  the  proportion 
thereinbefore  mentioned,  it  should  and 
might  be  lawful  for  them  so  to  do,  until 
the  separate  fund  should  amount  to 
100,000i.,  if  three-fourths  of  the  managers 
at  such  meeting  should  so  decide,  and 
such  decision  should  be  confirmed  by  an 


equal  number  of  managers  at  the  next 
subsequent  geneml  meeting  of  managers; 
and  that  from  and  after  the  separate  fond 
should  amount  to  100,0001.  it  shoold  be 
lawful  for  the  like  number  <^  managos 
in  manner  aforesaid,  upon  any  subseqaent 
division  of  profits,  to  decrease  the  sum  to 
be  carried  to  the  separate  fund  in  such 
proportion  as  might  be  thought  expedient 
and  proper,  until  the  separate  fund  should 
amount  to  480,0002. 

The  trustees  also  stated  that  alterations 
had  been  from  time  to  time  made  in  the 
provisions  of  the  deed  of  settlement  nnder 
powers  in  that  behalf  contained  in  the 
deed  and  by  Act  of  Pariiament,  and  by 
virtue  of  such  alterations  dividends  out 
of  the  separate  fund  were  now  paid  half* 
yearly ;  and  that  dividends  out  of  the 
surplus  fund  were  declared  or  paid  CTery 
five  years ;  and  that  by  the  revenue  ac- 
count and  balance  sheet  of  the  Sun  Ijife 
Assurance  Society  for  the  year  1873  it 
appeared  (and  they  believed  it  to  be  the 
fietct)  that  the  separate  fhnd  now  exceeded 
lOO.OOOJ.,  and  amounted,  in  fact,  to 
262,3602. ;  and  [after  stating  the  amount 
and  value  of  the  shares  in  the  Son  Fire 
Insurance  Society]  that  ordinary  divi- 
dends in  respect  of  the  same  shares  were 
paid  regularly  half-yearly,  in  January  and 
July ;  and  tiiat  at  irregular  intervals 
special  dividends  were  paid  in  respect  of 
such  shares,  the  amount  of  which  flnota- 
ated  from  time  to  time,  but  such  special 
dividends,  when  declared,  were  added  to 
the  amount  of  the  ordinary  dividends  and 
paid  with  them  ;  the  amounts  of  the  or- 
dinary dividends  and  the  special  dividends 
being,  however,  distinguished  in  the  divi- 
dend  warrants.  They  also  stated  that 
the  managers  of  the  Sun  Fire  OflSoe  de- 
clined to  allow  them  to  inspect  the  deed 
of  settlement,  or  (except  as  therein  and 
hereinafter  mentioned)  to  afford  them 
any  information  as  to  the  shares  in  the 
same  society,  or  the  source  from  whi<^ 
their  dividends  were  declared ;  and  that 
they  were,  therefore,  unable  to  depose 
with  certainty  to  the  sources  from  which 
the  said  special  dividends  were  derived. 
But  the  trustees,  from  enquiries  which 
they  had  made  and  information  which 
they  had  received,  beliered  that    sneh 
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special  dividends  were  not  attributable  to 
or  paid  out  of  the  profits  of  the  year  or 
half-year  immediately  preceding  the  de- 
claration of  snch  dividends  ;  bat  that  the 
payment  of  the  same  depended  npon  the 
proportion  whioh  the  profits  of  the  society 
tx>re  to  the  losses  thereof,  for  a  period 
vrhich  varied  according  to  circnmstances ; 
and  that  they  were  informed  and  believed 
that  the  practice  of  the  last  mentioned 
o£Sce,  as  to  the  payment  of  dividends, 
was  as  follows ;  namely,  that  the  ordinary 
dividends  were  paid  regalarly  out  of  the 
Babsoribed  capital  of  the  office,  and  that 
oat  of  the  annaal  premiams  paid  on  poli- 
cies in  each  year  the  losses  and  expenses 
of  the  office  for  that  year  were  paid ;  and 
that  if  it  had  been  a  good  year  and  the 
losses  had  been  small  the  sarplos  profits 
were  divided  in  the  form  of  a  special  di* 
vidend ;  bat  that  if  it  had  been  a  bad  year 
and  the  losses  had  been  serioas  no  special 
dividend  was  declared,  bat  the  sarplos 
profits  (if  any)  were  carried  forward  to 
the  next  year,  and  so  on  from  year  to 
year  if  the  losses  continued  to  be  serioas  ; 
and  that  it  nsually  happened  that  there 
was  a  series  of  bad  years  in  which  no 
special  dividend  was  declared,  and  then  a 


series  of  good  in  which  such  dividend  was 
declared ;  that  it  was  sometimes  found 
necessary  in  very  bad  years  to  resort 
to  the  subscribed  capital  to  make  up 
losses,  and  that  when  that  happened 
no  special  dividend  was  dcclai«d  in 
subsequent  years  until  the  amount  of 
capital  BO  taken  had  been  replaced  out  of 
the  accruing  profits ;  that  the  managers 
of  the  two  societies  were  the  same,  and 
that  the  scheme  of  the  management  of 
the  Sun  Fire  Insurance  Office  assimilated 
to  that  of  the  Sun  Life  Assurance  So- 
ciefy ;  and  that  they  had  caused  enquiries 
to  be  made  at  the  offices  of  each  of  the 
societies,  with  the  view  of  ascertaining 
whether  the  aforesaid  eztraordinat^  and 
special  dividends  respectively  paid  by  the 
two  societies  were  considered  by  them  as 
being  in  the  nature  of  dividends  or  bo- 
nuses ;  and  that  they  had  been  informed 
at  both  the  offices  that  they  were  deemed 
dividends,  and  represented  the  earnings 
of  the  capital  of  the  societies  respectively. 
They  also  stated  that  since  the  death  of 
the  testator  they  had  received  the  follow- 
ing dividends  on  the  several  shares  re- 
spectively, that  was  to  say : — 


San  Lifo  Sharea. 


1871. 

January  Ordinary  dividend 

July  ditto     

1872, 

January  Ordinary  dividend 

July  ditto     

1873. 
Jaanaiy  Ordinary  dividend  £27  10    01 
Eztimoidinary  ditto...        278  16   0/ 
July  Ordinary  dividend      ... 


0 
0 

£27  10 
27  10 

27  10 
27  10 

0 
0 

>Z00    6 

0 

31  6 

0 

Sun  Fire  Shares. 


Ordinary  dividend £169  0  0 

Ordinary  dividend ...    £169    0    0\   .g.  .  „ 

Special  ditto          ...       il6    0    0/   ""^  "  " 

Ordinary  dividend 169  0  0 

Ordinary  dividend ...    £182    0    01    ...  .  „ 

Special  ditto          ...       364    0    0/  "'  "  " 

CMinaiy  dividend 182  0  0 

Ordinary  dividend...    £182    0    0)    ,„„  .  . 

Special  ditto          ...       620    0    0/   '"■*  "  " 


The  trustees  then  referred  to  the  pay- 
ments they  had  made  to  the  widow,  to 
the  doubts  which  had  arisen  as  to  them, 
and  to  their  desire  to  pay  the  dividends 
in  their  hands  into  Court,  and  stated  that 
to  the  best  of  their  knowledge  and  belief 
the  only  persons  interested  in  or  entitled 
to  the  said  sums  of  278Z.  15s.  and  5201. 
were  the  petitioner,  Sarah  Hopkins,  as  the 
tenant  for  life  of  the  residuary  estate  of 
the  tegtator,  Frederic  Hopkins,  aa  the 


tenant  for  life  thereof  in  remainder,  ex- 
pectant on  the  decease  of  Sarah  Hopkins, 
and  Frederic  Gfardiner  Hopkins  and 
Henry  Morden  Bennett  as  the  ultimate 
residuary  legatees  named  in  the  said  will. 
The  extraordinary  dividend  of  111.  per 
shore  constituting  the  sum  of  2782.  15«., 
in  respect  of  the  shares  in  the  Sun  Life 
Assurance  Society,  was  declared  in  the 
month  of  January,  1878,  for  the  five  years 
ending  on  the  2wi  day  of  June,  1872,  and 
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in  reply  to  a  letter  from  Messrs.  Law, 
Hnssej  and  Hnlbert,  the  solicitors  of  the 
petitioner,  asking  for  information  as  to 
the  nature,  purport  and  effect  of  such  re- 
solution, they  received  a  letter  dated  the 
12th  of  May,  1874,  from  J.  G.  Priestley, 
the  actuary  of  the  Son  life  Assurance 
Society,  which  was  as  follows — "  I  duly 
received  your  letter  of  the  5thinst.  which 
I  have  submitted  to  the  managers,  and  I 
am  directed  to  inform  yon  that  the  extra 
diAridend  of  112.  per  8haj«  paid  to  the  pro- 
prietors in  January,  1873,  was  ordered  by 
the  general  meeting  of  the  managers  for 
this  society  to  be  paid  oat  of  the  amount 
of  profit  made  in  the  quinqaenuial  in- 
terval." 

The  special  dividend  of  101.  per  share 
constituting  the  sum  of  5202.  in  respect 
of  the  shares  in  the  Sun  Fire  Office,  was 
declared  in  the  month  of  July,  1873,  for 
the  year  ending  on  the  24th  diay  of  June, 
1873.  And  in  reply  to  a  letter  from  the 
solicitors  of  the  petitioner,  asking  for  in- 
formation as  to  the  nature,  purport  and 
effect  of  such  resolution,  they  received  a 
letter  dated  the  6th  of  May,  1874,  from 
Mr.  R.  B.  Relton,  the  secretary  of  the 
Sun  Fire  Insurance  Office,  which  was  as 
follows — "  Your  favour  of  the  5th  inst.  is 
to  hand  and  in  reply  to  your  enquiry  re- 
garding the  dividends  of  the  Sun  Fire 
Office,  I  beg  to  inform  yon  that  the  som 
of  lOZ.  per  share  paid  in  July  last  was  in 
the  terms  of  the  resolution  a  special  extra 
dividend  paid  to  the  proprietors.  The 
warrant  declared  the  whole  sum  paid  to 
be  a  dividend ;  and  I  may  add  that  it  was 
paid  oat  of  the  profits  of  the  business. 
The  last  price  at  which  any  shares  in  the 
Sun  Fire  Office  were  sold  was  205Z.  per 
share.  The  Sun  Life  Assurance  Office 
will  answer  your  enquiries  separately." 

There  was  no  copy  of  the  resolutions  in 
evidence  before  the  Court,  but  they  were 
said  to  be  in  the  same  terms  as  the  war- 
rant. 

The  petitioner  submitted  that  the  sum 
of  2782. 15s.  was  derived  from  the  profits 
and  earnings  of  the  capital  of  the  Sun 
Life  Assurance  Society,  and  that  the  sum 
of  5202.  was  derived  from  the  profits  and 
earnings  of  the  capital  of  the  Sun  Fire 
Insurance  Office,  and  that  the  petitioner 
was  entitled  to  receive  the  two  sums  of 


2782. 15«.  and  5202.  as  the  tenant  for  life 
of  the  residoary  personal  estate  of  tiie 
testator  Heniy  George  Hopkins,  under 
his  wilL 

The  petition  prayed  that  the  two  suina 
of  2782. 15».  and  5202.,  making  together 
the  sum  of  7982.  15«.,  standing  to  ti^e  ac- 
count entitled  "  Hopkins  residuary  esti^e 
share  and  dividend  aooount,"  might  be 
ordered  to  be  paid  to  the  petitioner ;  and 
for  an  order  in  the  alternative,  as  to  the 
rights  of  the  parties  in  the  funds. 

Mr.  Osborne  Morgan  and  Mr.  O.  S. 
Law,  for  the  petitioner. — The  testator 
clearly  intended  his  widow  to  take  "  all  " 
dividends  of  every  kind,  whether  ordi- 
nary, extraordinary  or  special ;  and  having 
r^^ard  to  the  mode  in  which  the  soci^iy 
has  by  its  resolution  declared  these  di- 
vidends, they  are  income  and  not  corpus  ; 
and  the  petitioner  is  therefore  entitled  to 
the  soms  in  Court. 
They  cited — 

Brotone  v.  OoUiiu,  Law  Rep.  12  Eq. 

586; 
Bates  V.  Mackinley,  31   Beav.  280 ; 
8.  c.  81  Law  J.  Rep.  (n.8.)  Chanc. 
889; 
Madaren  v.  StaintoH,  27  Beav.  460 ; 
s.  o.  29  Law  J.  Rep.  (n.s.)  Chanc 
401; 
Price  V.  Anderson,  15  Sim.  473 ; 
Preston  v.  MelviUe,  16  Sim.  163  ; 
Paris  V.  Paris,  10  Ves.  jun.  185 ; 
Jones  V.  Ogle,  41  Law  J.  Rep.  (m.s.) 
Chano.  633;  s.  o.   (on  app.)   42 
ibid.  334 ;  s.  o.  Law  Rep.  8  Chanc 
192; 
StraJier  v.  Wilson,  39  Law  J.  Bep. 
(n.s.)  Chano.  468 ;  s.  c.  (on  app.} 
40  ibid.  680;   s.c.   Law  Rep.    6 
Chanc.  503 ; 
Ibbotson  V.  Elam,  35  Beav.  594 ;  s.  c 
.    Law  Rep.  1  Eq.  188. 
Mr.  Bristowe  and  Mr.  Dalton,  for  the 
parties  entitled  on  the  death  of  the  tenants 
for  life. — It  is  clear  if  we  look  to  the  soorcea 
whence  these  dividends  came,  that  they 
are  capital  and  not  income.     There  is  no 
doubt  a  distinction  between  the  two  kinds 
of  shares ;  but  the  true  test  of  the  quality 
of  these  payments  is  this — ^When  there  is 
a  half  yearly  division  of  profits,  the  pro- 
ceeds are  income,  and  go  to  the  tenant  fin- 
life — ^When   there  is  no  snch  division. 
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they  mnst  be  treated  as  capitalised,  and 
addiad  to  the  corpus — 

Plumbe  T.  NeUd,  29  Law  J.  Bep. 
(N.s.)  Chano.  618. 

Hall,  V.C The  arguments  on  this 

petition  have  proceeded  on  the  assumption 
that  the  resolutions  for  the  payment  of 
the  money  in  question,  were  for  the  pay- 
ment of  it  as  a  bonus  or  dividend  ;  and  it 
ia  on  the  footing  of  that  assumption  being 
correct  that  the  observations  I  shall 
make  will  be  based.  I  think  that  in  the 
present  state  of  the  authorities  on  the 
snbject  it  is  clear  that  the  tenant  for  life 
is  entitled  to  the  money  as  extraordinary 
dividends ;  unless,  as  it  was  insisted  in 
the  arguments,  they  were  in  fact  paid  out 
of  the  capital  of  the  society.  If  they  were 
BO  paid,  then,  whether  they  were  called 
bonus  or  dividend,  they  would  equally  be 
payments  of  so  much  of  the  capital ;  and 
as  such  would  belong  to  the  remaindermen, 
and  not  to  the  petitioner,  the  present  tenant 
for  life.  The  constitution  of  the  Sun  Life 
Assurance  Society  is  this — They  com- 
menced business  with  the  appropriation  of 
a  specific  sum  of  48,0002.  out  of  their 
capital,  viz.,  10^.  a  share  paid  up,  as  a 
fund  which  not  only  was  never  to  be  en- 
croached upon,  but  which  might  be  in- 
creased in  future.  They  paid  no  dividend 
for  four  years.  At  the  end  of  that  time 
they  began  to  pay  one  out  of  the  48,0001. 
which  was  called,  or  considei:ed  as,  a  se- 
parate fund;  whether  it  amounted  to 
more  or  less  than  that  precise  sum.  The 
dividend  so  paid,  did  not  exceed  51.  per 
cent.  But  there  was  a  provision  also 
made  for  something  more,  and  in  this 
way :  after  paying  the  dividend  out  of  the 
48,0002.  there  was  another  fund  set  aside, 
called  "  The  Surplus  Fund,"  which  was 
invested  in  the  ordinaiy  way.  Dividends 
were  to  be  paid  out  of  that  fund  at  the 
end  of  twelve  years  from  the  date  of  the 
settlement  of  the  society ;  and  after  that 
at  intervals  of  seven  years,  a  period  which 
was  subsequently  altered  to  five  years. 
That  was  a  fund  appropriated  not  as 
"  capital  "  of  the  concern,  but  as  a  "  di- 
vidend "  fund.  Whatever  arose  from  that 
fund  was  in  every  sense  "  a  dividend." 
The  argument  in  behalf  of  the  respond- 
ents to  this  petition  therefore  &0b.    The 


case  is  really  one  of  an  ordinary  kind, 
viz.,  of  the  payment  of  a  dividend  out  of 
a  fund  appropriated  to  that  speoifio 
purpose.  In  Barton's  Trmtt  (1),  Lord 
Hatherley,  when  Vice- Chancellor,  in  ex- 
plaining Paris  V.  Paris  (ubi  supra),  said 
this — "  If  a  man  has  his  shares  plaiced  in 
settlement,  he  gives  his  trustees,  m  whose 
names  they  stand,  a  power  of  voting,  and 
he  must  use  his  influence  to  get  them  to 
vote  as  he  wishes.  But  where  the  com- 
pany by  a  majority  of  their  votes  have 
said  that  they  will  not  divide  this  money, 
but  turn  it  all  into  capital,  capital  it  must 
be  from  that  time.  I  think  that  is  the 
true  principle ;  and  I  must  hold  that  these 
additional  shares  formed  part  of  the  ca- 
pital fund,  under  the  settlement^  and 
went  to  the  children,  and  not  to  the 
tenant  for  life,  their  mother."  That  was 
Lord  Hatherley's  view  of  the  subject,  in 
that  case.  But  there  is  nothing  of  the 
kind  in  the  present  one ;  for  here,  on  the 
f&ce  of  the  resolutions,  the  society  have 
referred  to  the  money  as  dividends,  and 
not  capital.  If  it  had  not  been  so  treated 
and  the  money  had  been  declared  by  the 
society  to  be  capital,  a  very  grave  ques- 
tion would  have  arisen,  whether,  having 
regard  to  the  deed  of  settlement,  such  a 
resolution  would  not  have  been  at  variance 
with  it.  I  think  it  would  not  have  been 
competent  to  the  society  to  make  such  a 
declaration.  As  to  the  &ot  that  the 
shares  in  this  case  are  of  two  kinds,  I 
think  that  in  no  way  affects  the  determi- 
nation of  the  question.  The  case  is  one 
of  an  ordinary  character,  and  the  order 
must  be  made  for  payment  to  the  peti- 
tioner of  the  two  sums  of  2782.  15s.  and 
5202.  as  prayed.  I  think  that  as  the 
hearing  of  the  petition  has  settled  the 
question  whether  these  sums  are  income 
or  corpus  of  the  testator's  estate,  the 
costs  of  all  parties  to  the  petition  should 
come  out  of  the  fund. 


Solicitors — Messrs.  La-w,  Hnss^  &  Hnlbert,  for 
petitioner;  Messrs.  G.  &  H.  Tylee,  WicUuim  & 
Mob«rlejr,  for  respondents. 


(1)  87  Law  J.  Bep.  (n3.)  Chane.  194 ;  s.  c.  Lav 

Bep.  5  Bq.  288. 
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1874  >    *"^°^  **'•>  ^'  HASTINGS, 

July  7.      J  "•  "^"^• 

Practice — Appeal  hy  Defendant — Secii^ 
rity  for  Costs  of  Appeal — Fictitious  De- 
fetidant. 

Upon  appeal  hy  a  defendant,  it  having 
heen  proved  tliMt  tJie  appellant  was  a  tnan 
without  property,  and  had  no  substantial 
interest  in  the  suit,  but  was  defending  it  on 
behalf  of  another  person,  he  was  ordered  to 
give  security  for  costs. 

In  this  Bait  Vice-Chancellor  Malins  had 
made  a  decree  restraining  the  defendant 
Irall  from  depositing  rubbish  on  the 
beach  at  Hastings,  and  the  defendant  had 
presented  a  petition  of  appeal. 

The  plaintiffs  now  applied,  by  way  of 
original  motion,  that  aU  proceedings  in 
the  snit  might  be  stayed  until  the  appellant 
had  given  saffioient  security  for  the  costs 
of  the  appeal.  It  appeared  that  the  de< 
fendant  Ivall  was  a  person  of  no  property, 
and  had  no  substantial  interest  in  the  suit, 
but  that  he  was,  in  reality,  defending  it 
on  behalf  of  a  Mr.  Moreing. 

Mr.  Glasae  and  Mr.  Ellis,  on  behalf  of 
the  plaintiffs,  supported  the  application. 

Mr.  Cotton  and  Mr.  Hemming,  for  the 
defendant,  opposed  it,  and  said  there  was 
no  authority  for  such  an  order. 

Loud  Justice  Jambs  considered  that 
upon  principle,  if  not  in  reported  cases, 
there  was  ample  authority  for  granting 
this  application.  It  appeared  that  More> 
ine  was  really  dominies  litis,  and  was  car- 
rying on  the  proceedings  in  the  name  of 
a  pauper.  If  there  was  no  precedent  for 
such  an  order  they  would  make  one  in 
this  case.  The  proceedings  would  be 
stayed  until  proper  security  was  given, 
but  the  plaintiffs  must  undertake  not  to 
sue  out  execution  for  costs  already  in- 
curred until  the  appeal  was  hoard. 

Hellish,  L.J.,  concurred. 


FmcH  V.  psiscon. 


Bacon,  V.C. 
1874 
March 

Executor — lUghi  to — Interest. 

An  executor  who  expended  money  of  Aw 
own  for  the  benefit  of  the  estate  was  aUoued 
simple  interest  at  4i.  per  cent. 

This  was  an  administration  suit.  The 
testator  devised  and  bequeathed  his  resi- 
duary  estates,  including  the  goodwill  of 
his  business  as  a  railway  carrier,  to  his 
executors  on  trust,  as  soon  as  con- 
veniently might  be  after  his  decease  (or 
at  such  time  or  times  as  ho  or  they 
should  think  fit  to  do  so)  to  convert  it  into 
money.  One  of  the  executors  advanced 
money  irom  time  to  time  out  of  his  own 
pocket,  to  pay  debts  of  the  testator.  He 
now  claimed  to  be  allowed  simple  interest 
at  the  rate  of  4Z.  per  cent,  per  annum 
upon  an  average  of  the  money  due  to  him 
from  the  estate,  interest  was  calculated 
by  taking  the  balance  due  to  him  at  the 
end  of  every  half-year,  and  taking  21. 
per  cent,  on  each  Ixilanoe.  The  first 
balance  was  struck  for  a  period  greater 
than  half  a  year,  and  8Z.  per  cent,  taken 
on  that  balance. 

Mr.  Woodroffe,  for  the  plaintiff,  oh- 
jeoted.  He  said  many  of  the  debts  paid 
would  bear  no  interest,  or  bear  a  lower 
rate^than  that  claimed. 

Mr.  Kay  and  Mr.  T,  A,  Boherts,  for  the 
executor,  relied  on — 

Ex  parte  Ghipendale,  4  De  Oex,  M. 

&  G.  19;  s.  0.  22  Law  J.  Rep. 

(n.s.)  Chano.  926 ; 
Be  Murray's  Executors,  6  De  Gex,  M. 

&  G.  746 ;  8.  c.  24  Law  J.  Rep. 

(n.s.)  Chano.  26 ; 
Sargood's  Claim,  Law  Rep.  15  Bq. 

43.  r  -H 

Bacon,  Y.C,  thought  the  claim  reason^ 
able  and  allowed  it. 


Solicitors — ^Mr.    J.   H.    Lydall,    for   plaintiffs; 
Messrs.  Walker  &  Hartineau,  for  defendant. 


SolicitOTS— Messrs.  Bolnnson  &  Preeton,  agents 
for  Messrs.  Johnson  &  Baper,  Chichester,  for 
plaintiff;  Messrs.  Smith,  Fawdon  &  Low, 
agents  for  Messrs.  Ford  &  Ford,  Portsea. 
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SoUeitor — Charge  for  Coat*  on  Property 
recovered  or  preserved — Suit  relating  to 
Easement— 22  ^  24  Viet.  e.  127.  sec.  28. 

The  28th  section  of  the  Statute  23  ^ 
24  Vict.  c.  127,  which  empowers  the  Court 
to  declare  a  solicitor  entitled  to  a  charge 
for  kis  costs  upon  property  recovered 
or  preserved  in  a  suU  through  his  instru- 
mentality, does  not  apply  to  a  suit  which 
relates  merely  to  an  easemeoL 

TUs  waa  an  appeal  fix>in  a  decision  of 
the  Master  of  the  Bolls. 

The  suit  of  Foxon  y.  Oaseoigne  was  in- 
stitoted  in  Kovember,  1872. 

The  plaintiffs  were  the  occupiers  of 
some  leasehold  premises  in  Sheffield,  ad- 
joining some  other  leasehold  premises 
which  were  in  the  occupation  of  the  de- 
fendant. The  bill  alleged  that  the  de- 
fisndant  had  then  lately  begun  to  make 
some  alterations  in  his  premises,  that  he 
had  already  raised  the  height  of  his  build- 
ings about  twenty  feet,  and  that  he  in- 
tended to  cany  them  still  higher,  and  that 
the  effect  of  what  he  had  already  done 
was  a  serious  interference  with  the  plain- 
tiffs' ancient  lights ;  and  the  bill  prayed 
an  injunction  to  restrain  the  defendant 
from  carrying  up  his  buildings  any  higher, 
and  also  a  mandatory  injunction  to  com- 
pel him  to  restore  his  buildings  to  their 
original  height. 

On  the  19th  of  December,  1872,  on  the 
Tindetiaking  of  the  defendant  not  to  carry 
bis  buildings  any  higher  and  to  pull  down 
any  part  of  them  if  so  ordemi  at  the 
hearing  of  the  cause,  a  motion  for  an  in- 
junction was  ordered  to  stand  till  the 
hearing.  On  the  4th  of  February,  1873, 
the  defendant  filed  a  liquidation  petition 
under  the  Bankruptcy  Act,  1869,  and  John 
Walker  was,  on  the  26th  of  February,  ap- 
pointed trustee  under  the  petition.  A 
compromise  of  the  suit  was  afterwards 
entered  into  between  the  plaintiffs  and 
the  trustee,  and  it  was  arranged  that  the 
buildings  should  be  carried  no  higher; 
but,  on  the  other  hand,  that  what  had 
already  been  built  should  remain.     On 
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the  11th  of  December,  1872,  the  trustee 
sold  and  conveyed  the  premises  to  William 
Cooper.  He  afterwards  mortgaged  them. 
The  solicitor  who  had  acted  for  the  de- 
fendant in  the  suit  prior  to  the  liquidation 
presented  a  petition,  praying  a  declaration 
that  he  was  entitled,  under  section  28  of 
the  Act  23  &  24  Vict.  c.  127,  to  a  charge 
upon  the  leasehold  premises  purchased 
by  Cooper  for  the  amount  of  his  taxed 
costs,  charges  and  expenses,  of  and  inci- 
dent to  the  defence  of  the  suit,  and  that 
the  amount  might,  if  necessary,  be  raised 
by  a  sale.  Cooper  had  purchased  with 
notice  of  the  petitioner's  claim. 

The  Master  of  the  Bolls  dismissed  th« 
petition,  and  the  sohcitor  appealed. 

Mr.  Inee  and  Mr.  Whitaker,  for  the  ap» 
pellant. — The  28th  section  of  the  Act 
applies.  The  bill  asked  for  a  mandatoi^ 
injunction,  and  the  defence  of  the  smt 
has  prevented  the  pulling  down  of  the 
buildings.  The  buildings  have  been  pre- 
served in  the  state  in  which  they  were 
when  the  bill  was  filed.  It  is  enough 
that  the  property  has  been  kept  in  statu 
quo.  It  is  not  necessary  that  the  sohcitor 
should  have  done  anything  actively — 
Jones  V.  Frost,  42  Law  J.  Rep.  (h.s.) 

Chanc.  47 ;  s.  c.    Law    Rep.    7 

Chanc.  773 ; 
Twynam  v.  Porter,  40  Law  J.  Rep. 

(N.s.)  Chanc.  30 ;  s.  o.  Law  Rep.  11 

Eq.  181 ; 
Bailey  v.  Birehall,  2  H.  dc  M.  371 ; 
Pinkerton  v.  Eaeton,  42  Law  J.  Rep. 

(h.s.)  Chanc.  878 ;  s.  c.  Law  Rep. 

16  Eq.  490 ; 
on  which  the  Master  of  the  Rolls  relied, 
does  not  conflict  with  the  other  cases. 

[Mellish,  L.J. — Has  this  section  ever 
been  held  to  extend  to  the  case  of  a  suit 
relating  merely  to  an  easement,  to  an 
action  of  trespass,  or  to  a  suit  relating 
only  to  the  mode  of  enjoyment  of  proper^, 
not  for  the  recovery  of  the  property  itself? 
The  present  suit  did  not  relate  either  to  the 
title  to  the  property  or  to  its  administra-  ' 
tion.  In  aU  the  decided  cases  the  suit 
appears  to  have  related  to  the  whole 
property.] 

Scholefield  v.  LocJcwood,  38  Law  J. 

Rep  (n.s.)  Chanc.  232 ;  s.  o.  Law 

Rep.  7  Eq.  83, 
shews  that  it  is  enough  if  something  has 
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been  remoyed  which  would  deteriorate 
the  valae  of  the  property — 

Baile  v.  Baile,  41  Law  J.  Rep.  (n.s.) 
Chaao.  300 ;  a.  c.  Law  Bep.  13  Eq. 
497, 
was  a  suit  to  protect  an  infant's  real 
estate. 

Mr.  North,  for  the  purchaser  and  his 
mortgagee,  was  not  called  npon. 

Hellish,  L.J. — This  is  an  appeal  from 
a  decision  of  the  Master  of  the  Bolls, 
whereby  he  refused  the  petition  of  the 
defendant's  solicitor,  which  asked  that  the 
costs  and  charges  of  the  solicitor  against 
the  defendant  might  be  made  a  charge  on 
the  property  to  which  the  sait  related, 
and  which  was  alleged  to  have  been  pre- 
served by  means  of  the  suit. 

The  question  tnms  npon  the  constrnc- 
tion  of  the  28th  section  of  the  23  and  24 
Vict.  c.  127,  which  says,  "  Li  every  case 
in  which  an  attorney  or  solicitor  shall  be 
employed  to  prosecute  or  defend  any  suit, 
matter,  or  proceeding,  in  any  Court  of 
justice,  it  shall  be  lawAil  for  the  Court  or 
Judge  before  whom  any  such  snit,  matter, 
or  proceeding  has  been  beard,  or  shall 
be  depending,  to  declare  such  attorney  or 
solicitor  entitled  to  a  charge  upon  the 
property  recovered  or  preserved." 

Now  there  have  been  a  great  many 
cases  on  this  section,  but  in  all  of  them, 
as  £ftr  as  I  have  been  able  to  discover,  the 
suit  or  action  has  always  Delated  to  pro- 
perty; that  is  to  say,  either  to  the  re- 
covery of  property  or  to  the  administra- 
tion of  property,  or  to  the  dealing  with 
property  in  some  way  or  another.  No 
doubt  it  applies  to  property  of  all  kinds,, 
personal  property,  real  property,  corporeal 
property  and  incorporeal  property,  pro- 
perty in  possession  and  property  in  re- 
mainder or  reversion.  Wherever  any 
property  has  been  either  recovered  or 
preserved  there  the  section  applies. 

In  a  large  nnmber  of  the  cases  the 
suits  have  been  for  the  admiuistration  of 
property,  and  of  course  in  suits  for  the 
administration  of  property  the  Court  de- 
cides and  settles  to  whom  each  portion 
of  the  property  belongs.  Of  course,  in 
such  a  suit  property  may  be  either  re- 
covered or  preserved,  although,  accord- 
ing to  Piiikerlon  v.  Boston  {ttbi  sujjra),  it 


does  not  necessarily  follow  that  in  aa 
administration  suit  property  is  either  re- 
covered or  preserved,  and  if  it  is  neither 
the  one  nor  the  other,  then  liie  section 
does  not  apply. 

Now  in  the  case  before  us  the  suit  was 
one  respecting  the  right  to  hght.  The 
plaintiff  alleged  that  he  was  entitled  to 
the  access  of  light  to  certain  windows  of 
his ;  that  the  defendant  was  raising  his 
neighbouring  buildings ;  that  he  had  al- 
ready obstructed  the  plaintiff's  light,  and 
that  he  was  proceeding  to  build  still 
higher,  and  stdl  further  to  obstruct  the 
plaintiff's  light ;  and  the  plaintiff  asked 
for  an  injunction  to  restrain  the  defendant 
from  erecting  the  building  higher,  and 
also  for  a  mandatory  injunction  in  order 
that  some  portion  of  the  building  already 
erected  should  be  pulled  down.  Subse- 
quently the  defendant  became  bankmpt, 
and  the  suit  was  ultimately  settled  be- 
tween the  trustee  in  the  bankruptcy  and 
the  plaintiff,  on  the  terms  that  the  build- 
ing should  not  be  raised  any  higher,  bnt 
that  the  defendant  or  his  tarustee  shonld 
not  be  obliged  to  take  down  what  had 
been  actually  erected  before  the  filingof  the 
bill.  We  have,  therefore,  now  to  determioe 
whether  a  suit  respecting  an  easement  is 
one  in  which  property  can  bo  said,  which- 
ever side  is  successful,  either  to  be  re- 
covered or  preserved. 

The  Master  of  the  BoUs  gave  several 
reasons  for  his  judgment,  bnt  one  of  them, 
and.it  is  the  ground  npon  which  oar 
judgment  will  be  hosed,  was  this,  that  it 
was  not  a  suit  to  recover  property  at  alL 
In  my  opinion  that  is  correct. 

First,  let  ns  suppose  that  the  plaintiff 
entirely  succeeds  in  such  a  suit,  and  that 
he  sustains  his  right  to  the  lights  which 
he  claims,  and  gets  a  positive  injunction 
preventing  the  defendant  &om  obstract- 
mg  his  lights.  Could  the  plaintifTs 
s^citor  then  say  that  any  property  had 
been  recovered  on  which  he  could  have  a 
charge  ?  Would  it  be  possible  to  say  that 
the  plaintiff's  house  had  been  recovered  or 
had  been  preserved  Pit  seems  to  me  that  it 
would  be  impossible  to  say  that.  In  snch 
a  suit  the  title  of  the  plaintiff  to  the  pro- 

erty  in  his  house  is  not  in  question  at  all. 
the  plaintiff  succeeds,  all  that  can  by 
any  possibility  be  said  to  be  recovered  or 
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preserved  (wUcherer  word  yon  choose 
(o  employ)  is  the  right  to  the  lights. 
How  is  it  possible  to  make  a  charge  npon 
the  right  to  the  lights  P  The  charge  can, 
however,  only  be  made  npon  the  pro- 
perty itself  which  is  recovered  or  pre- 
served, and  no  charge  can  be  made  if 
the  suit  relates  only  to  some  incident  to 
property.  Yoa  cannot,  as  it  appears  to 
me,  becaose  some  benefit  to  the  property 
has  been  acquired  by  means  of  a  snit,  on 
that  acconnt  make  a  charge  npon  the 
whole  property ;  and  it  seems  to  me  im- 
possible to  make  a  charge  npon  an  ease- 
ment. Supposing  there  is  a  suit  respect- 
ing a  right  of  way,  a  suit  to  determine 
whether  the  plaintiff  has  or  has  not  a 
right  of  way  m  a  certain  direction  over 
the  defendant's  close,  however  that  snit 
may  end,  whether  the  plaintiff  succeeds 
in  establishing  his  right  of  way,  or  the 
defendant  succeeds  in  estabUshing  that 
there  is  no  right  of  way,  how  can  it  pos- 
sibly be  said  that  any  property  has  been 
either  recovered  or  preserved  by  the  re- 
sult of  that  snit  ?  If  the  plaintiff  suc- 
ceeds, his  property  may  be  benefited  by 
having  a  right  of  way  attached  to  it,  and 
if  the  defendant  succeeds,  his  property 
may  be  benefited  by  its  being  established 
that  it  is  not  subject  to  any  such  right  of 
way.  Still,  as  it  appears  to  me,  it  cannot 
be  properly  said  that  property  has 
been  either  recovered  or  preserved.  In 
my  opinion  the  word  "preserved"  isnsed 
in  contradistinction  to  "recovered,"  and 
means  preserved  from  the  claim  which  is 
made  by  the  other  side.  I  doubt  ex- 
tremely whether,  if  it  cannot  be  said  that 
if  the  plaintiff  succeeds  he  has  recovered 
any  property,  it  can  properly  be  said  that 
any  property  has  been  preserved  if  the 
defendant  succeeds.  Take  the  ordinary 
case  of  a  suit  respecting  lights,  as  regards 
the  defendant,  the  real  question  is,  not 
whether  he  is  the  owner  of  his  property, 
that  is  not  in  dispute  at  all,  but  whether 
he  is  entitled  to  use  his  property  in  a  par- 
ticular way,  or  whether  his  using  it  in  a 
particular  way  will  prejudice  the  rights 
of  the  plaintiff.  Supposing  the  defend- 
ant succeeds  in  establishing  that  he  has 
a  right  to  use  his  property  in  the  way  in 
which  he  asserts  that  he  has,  I  cannot  see 
bow  by  that  result  any  property  is  either 


recovered  or  preserved.  And,  indeed,  the 
only  ground  npon  which  it  was  at  aQ 
plausibly  contended  in  this  case  that  any 
properly  had  been  recovered  or  preserved 
was,  that  it  so  happened  that  a  mandatory 
injunction  was  asked  for  to  compel  the 
defendant  to  take  down  some  portion  of 
the  building  which  had  been  raised  before 
the  bill  was  filed ;  and  it  was  said  that 
that  portion  of  the  building  had  been 
preserved.  In  my  opinion  it  has  not  been 
preserved  within  the  true  meaning  of  the 
section,  because  the  property  is  not  af- 
fected. The  property  in  the  whole  house, 
including  the  new  erection,  remained  in 
the  defendant  as  much  after  the  suit  as 
it  did  before,  but  he  was  not  obliged  to 
diminish  the  height  of  it.  If  he  had  been 
compelled  to  pull  it  down,  when  he  had 
done  that,  the  property  in  the  bricks, 
mortar,  beams  and  iron,  which  composed 
it,  would  have  remained  in  him.  No 
property  would  have  been  taken  from 
him.  It  appears  to  me  that  it  would  be 
a  very  narrow  distinction  indeed,  if  we 
came  to  the  conclusion  that  in  a  suit  re- 
specting lights  generally,  if  the  plaintiff 
filed  his  bill  b^ore  any  obstruction  had 
been  actually  erected,  and  the  result  of 
the  suit  was  that  the  defendant  succeeded 
in  maintaining  his  right  to  erect  the  pro- 
posed building  and  proceeded  to  erect  it, 
then  no  property  would  have  been  pre- 
served ;  but  that  if  the  plaintiff  happened 
to  ask  for  a  mandatory  injunction  (which 
in  practice  is  very  seldom  granted),  and 
the  defendant  was  so  far  successful  as 
that  a  mandatory  injunction  was  not  ob- 
tained, then  we  should  say  that  property 
had  been  preserved.  In  my  opinion,  ac- 
cording to  the  true  construction  of  the 
section,  the  suit  must  in  some  way  or 
another  relate  to  the  property  itself,  which 
must  be  held  to  belong  either  to  the 
plaintiff  or  to  the  defendant;  and  the 
section  cannot  apply  at  all  to  suits  which 
do  not  relate  either  to  the  recovery  or  to 
the  administration  of  property,  but  relate 
only  to  rights  in  the  nature  of  easements 
which  the  owner  or  occupier  of  one  pro- 
perty may  have  against  the  owner  or 
occupier  of  another. 

It  is  said  that  this  section  ought  to  be 
liberally  construed,  and  although  for  some 
purposes  that  may  be  so,  yet  I  have  very 
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oonBiderable  doubt  wHether  great  harm 
would  not  be  done  if  it  were  extended  to 
suite  of  this  kind.  Suits  relating  to  ease, 
ments  sometimes,  no  doubt,  involve  very 
important  questions,  and  are  of  consider, 
able  consequence  to  the  owner  of  the  pro> 
party ;  but  they  very  often  relate  to  ex- 
tremely trifling  matters;  and  I  doubt 
extremely  whether  it  would  be  for  the 
general  advantage  if  in  every  case  where 
there  is  a  disputo  relating  to  the  right 
to  an  easement,  the  value  of  which  may 
be  extremely  trifling,  however  long  the 
litigation  is  carried  on,  the  solicitors 
should  be  perfectly  safe  because  their  costs 
can  be  made  a  charge  on  the  property  which 
might  be  benefited  either  on  the  one  side 
or  on  the  other  by  the  result  of  the  suit. 
I  think  that  so  to  hold  would  be  to  stretch 
the  words  of  the  section  beyond  their 
natural  meaning  ;  and  I  do  not  thinik  that 
such  suits  fall  within  the  principle  upon 
which  the  Legislature  acted  in  saying  Uiat 
the  costs  of  a  solicitor  shall  be  a  charge 
upon  the  property  recovered  or  preserved 
through  his  instrumentality. 

Jahes,  L.J. — I  am  of  the  same  opinion. 
The  appeal  will  be  dismissed  with  costs. 


Solidtom — Mr.  E.  B.  Tattenhall,  for  appellant ; 
Messrs.  Doyle  &  Edwards,  agents  for  Messrs. 
J.  &  0.  £.  Webster,  Sheffield,  for  respondents; 
Mr.  B.  H.  VTilkins,  agent  for  Messrs.  Bass 
tc  Jennings,  Burton-on-Trent,  for  Bass  &  Ck). 


LoBiM  JvanaH.*!    Jn   re   thb   adansonu 

1874.  >  FEBKE    COMPANY; 

July  30, 31.  J  uiLEs's  oiiAiif. 

Bid  of  Exchange — Authority  to  aeeept — 
Partnership — Company — Winding 
v,p, 

Fowr  mercantile  firms,  each  of  whom  oar. 
ried  on  a  separate  trading  btuiness  of  its 
aim,  agreed  to  carry  onjoin&y  a  particular 
trade  which  had  been  theretofore  carried  on 
by  F.,  one  of  the  four  firms,  alone.  The 
agreement  between  the  four  firms  provided 
that  the  business  should  be  carried  on  under 
the  style  ofF.,  who  were  to  keep  separate 
books  far  the  purpose,  and  that  each  party 
to  the  agreemmt  should  be  liable  in  respect 


of  the  business  in  proportion  to  hie  share  tn 
the  undertaking,  and  in  the  event  of  being 
under  cash  advance  he  should  receive  interest 
for  the  same ;  but  ii  was  "  understood  and 
agreed,  that  the  finance  of  the  business  be 
carried  on  by  acceptances  of  the  several 
parties  interested  at  may  from  time  to  time 
be  arranged." 

The  association  was  known  to  the  m&aibers 
as  the  A.  Company,  but  its  name  attd  esast- 
ence  were  kept  secret. 

In  order  to  raise  money  far  the  purposes 
of  the  business  a  numher  of  bills  of  exchange 
were  draum  by  M.,  one  of  the  firms,  upon 
each  of  the  other  three,  were  euxepted  by 
them  respectively,  and  were  discounted  by 
bankers,  the  money  thus  obtained  being  ap- 
plied to  the  purposes  of  the  joint  business. 
The  bankers  were  ignorant  of  the  eadetence 
of  the  association.  An  order  was  aftenoard* 
made  to  wiitd  up  the  association,  as  an  t(n> 
registered  partnership  eonsistUig  of  more 
than  seven  metnbers : — 

Held  (reversing  a  decision  of  UfAiiNS, 
y.C),  that  only  those  of  the  firms  whose 
names  appeared  upon  the  bills  of  exchange 
were  liahh  in  respect  of  them,  and  that  con. 
seqiiently  the  holders  of  the  hiUs  could  not 
prove  upon  them  in  the  winding  up. 

This  was  an  appeal  from  a  decision  of 
Malins,  V.O. 

Prior  to  the  18th  of  September,  1871, 
a  firm  of  Fox  Brothers  had  carried  on  a 
trading  business  with  the  West  Coast  of 
Africa.  On  the  18th  of  September,  1871, 
an  {Agreement  in  writing  was  entered  into 
between  Fox  Brothers,  and  three  other 
firms  of  merchants,  namely,  Malcolms  k 
Co.;  Merry,  Willis  &  Lloyd ;  andW.J.A 
A.  W.  Adams,  for  the  carrying  on  of 
this  business,  as  from  the  1st  of 
January,  1871,  by  the  four  firms  jointly. 
This  agreement  contained  the  following 
clauses — 

"  First.  The  business  to  be  carried  on 
under  the  style  of  Fox  Brothers,  who 
shall  keep  separate  books  for  the  purpose 
and  separate  clerks. 

"  Third.  That  each  party  to  this  agree- 
ment be  hable  in  respect  of  the  busmess 
in  proportion  to  his  share  in  the  under- 
talong,  and,  in  the  event  of  being  under 
cash  sidvanoe,  he  shall  receive  five  per 
pent,  interest  for  the  same,    but  it  is 
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understood  and  agreed  that  the  finance  of 
the  business  be  carried  on  by  acceptances 
of  the  several  parties  interested  as  may 
from  time  to  time  be  arranged." 

The  profits  and  losses  of  the  business 
were  to  be  apportioned  between  the  four 
fiirms  at  the  rate  of  twenty.fire  per  cent, 
to  each  firm. 

The  association  was  known  among  the 
members  by  the  name  of  the  Adansonia 
Fibre  Company,  bnt  this  name  was  not 
known  to  Uie  persons  with  whom  they 
dealt,  nor  indeed  was  the  existence  of  the 
association  known  to  anyone  but  the  mem< 
berd. 

In  order  to  raise  money  for  the 
purposes  of  the  business  it  was  the  prac- 
tice for  one  of  the  four  firms  to  draw  bills 
upon  another  of  the. firms,  and  those  bills 
when  accepted  were  discounted,  and 
the  money  thus  obtained  was  applied 
for  the  purposes  of  the  business.  For 
instance  Malcolms  &  Co.  drew  bills  upon 
Adams  &  Co.,  or  upon  Merry,  Willis 
&  Lloyd,  or  upon  Fox  Brothers;  and  the 
bUls  so  drawn  were  accepted  and  were 
afterwards  discounted  by  various  bankers 
and  discount  houses. 

After  the  date  of  the  agreement  each 
of  the  four  firms  continued  to  carry  on  a 
separate  business  of  its  own.  The  as- 
sodatiou  was  never  registered  under  the 
Companies  Act.  On  the  22nd  of  February, 
1873,  an  order  was  made  to  wind  up 
the  association  as  an  unregistered  part> 
nership,  consisting  of  more  than  seven 
members. 

At  this  time  there  were  in  the  hands 
of  Messrs.  Miles  &  Co.,  bankers  at  Bristol, 
ten  bills  for  sums  amounting  altogether 
to  10,291Z.  5s,  4(2.,  which  had  been  drawn 
and  accepted  for  the  purposes  of  the 
association,  and  had  been  discounted  by 
Miles  &  Co.,  and  which  were  dishonoured 
at  maturi^.  These  ten  bills  were  all 
drawn  by  Malcolms  &  Co.,  four  of  them 
on  Adams  &  Co.,  four  of  them  on  Fox 
Brothers,  and  the  other  two  on  Merry, 
Willis  &  Lloyd.  Miles  &  Co.  claimed  to 
prove  upon  these  bills  in  the  winding  up 
of  the  association.  They  admitted  that 
when  they  discoonted  the  bills  they  knew 
nothing  of  the  association,  but  that  they 
knew  only  the  names  of  those  firms  whose 
liames  appeared  upon  the  bills. 


The  Vice- Chancellor  admitted  the 
claim,  upon  the  ground  that  the  agree- 
ment  of  the  18th  of  September,  1871, 
authorised  any  one  of  the  four  firms  to 
draw  or  accept  bills  in  its  own  name  so 
as  to  bind  the  association. 

The  official  liquidator  appealed. 

Mr.  Cotton  and  Mr.  E.  Rodwell,  for  the 
appellant. — No  one  is  liable  upon  a  bill 
of  exchange  but  those  persons  whose 
names  appear  upon  it,  either  actually  or 
by  means  of  a  person  or  firm  who  has 
authority  to  bind  them — 

Bylea  on  BiMa  (11th  edit.),  pp.  37, 

Kirk  V.  Blurion,  9  Mee.  &  W.  284; 
s.  c.  12  Law  J.  Bep.  (n.s.)  Exch. 
117; 
Beckham  v.  Brake,  9  Mee.  A  W.  79 ; 
8.  c.  11  Law  J.  Bep.  (n.s.)  ExcL 
201; 
Ex  parte  BoUtlto,  1  Buck.  100 ; 
Ex  parte  Hunter,  1  Atk.  223. 
Here  the  agreement  gave  no  authorify 
to  bind  the  association  by  the  drawing  or 
accepting  of  bills  by  the  individual  firms, 
and,  the  association  being  a  secret  one, 
there  was  no  holding  out  to  the  world. 
The  SoiUh  Carolina  Bank  v.  Case,  8 
B.  de  C.  427 ;   s.  c.  2  Moo.  A;  B. 
459;  s.  c.   6  Law  J.  Bep.  (o.s.) 
KB.  364, 
is  distinguishable  from  the  present  case. 
Edmunds  v.  Bushell,  35  Law  J.  Bep. 
(N.S.)  Q.B.  20 ;  s.  o.  Law  Bep.  1 
Q.B.  97, 
does  not  support  the  Vice-Chancellor's 
docifiioii 

Nicholson  v.  BickeUs,  2  E.  ft  E.  497 ; 
B.  0.  29  Law  J.  Bep.  (m.8.)  Q.B. 
55, 
is  a  direct  authority  in  &voar  of  our  con- 
tention. 

Mr.  Napier  Higgins  and  Mr.  W.  F. 
Bobinson,  for  Miles  &  Go. — ^The  Vice- 
Ghancellor  has  put  the  right  construction 
on  the  agreement.  But  at  any  rate  the 
course  of  dealing,  as  shewn  by  the  books 
of  the  association,  proves  that  it  was  in- 
tended that  each  firm  should  bind  the 
association  by  the  acceptance  of  bOls. 

Edmimds  v.  BusheU  (u^*  auprd) 
is  in  our  favour,  and 

Nicholson  v.  Bi^tts  (vbi  stipra) 
is  really  not  against  us. 
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LoBD  Justice  Jahes. — The  question 
before  ns  relates  entirelj  to  bills  of  ex- 
change ;  whatever  other  liability  may  at- 
tach  to  the  members  of  this  association  that 
is  a  matter  not  now  before  ns.  Now  it  is, 
and  always  has  been,  the  law  of  this 
country  that  nobody  is  liable  upon  a  bill  of 
exchange  unless  his  name,  or  the  name  of 
some  partnership  or  body  of  persons  of 
which  be  is  one,  appears  either  on  the 
&ce  or  on  the  back  of  the  bill.  That  is 
the  clear  law  of  this  country.  It  was 
decided  by  the  Court  of  Queen's  Bench 
in  Nicholson  v.  Bicketts  (vM  supra),  if  it 
required  any  authority  for  it,  that  an  as- 
sociation which  is  absolutely  without  a 
name  has  no  name  by  which  it  can  draw, 
accept,  or  indorse  bLUs  of  exchange. 

It  was  suggested,  and  the  suggestion 
appears  in  this  case  to  have  prevailed 
with  the  Vice-Chancellor,  that  where  the 
members  of  such  an  association,  or  the 
firms  constituting  such  an  association,  for 
the  purposes  of  the  association  draw  or 
accept  bills  in  their  individual  names,  or 
in  the  names  of  their  partnerships,  that, 
for  that  purpose  and  for  the  purpose  of 
doing  equity  or  of  reaching  the  real  prin- 
cipal, it  might  be  assumed  that  the  name 
Of  the  partner  upon  the  bill,  or  the  name 
of  the  partnership  upon  the  bill,  might 
be  considered  as  being  pro  hoe  vice  the 
name  of  the  association.  That,  in  my 
opinion,  is  a  mere  fictio  juris,  and  althongh 
it  used  to  be  said  in  fictione  juris  consistit 
caquitas  I  think  that  in  these  prosaic  days, 
and  in  the  old  days  of  the  Court,  we  do 
not  indulge  in  those  flights  of  imagina- 
tion in  which  our  predecessors  indulged 
when  they  invented  those  fictions. 

I  am  of  opinion  that  there  is  no  evi- 
dence whatever  that  any  name  upon  any 
one  of  these  bills  was  intended  to  repre- 
sent, or  in  fact  did  represent,  any  associa- 
tion or  body  of  persons  whatever  except 
the  particular  firm  whose  particular  trade 
name  it  was. 

Lord  Justice  Mellish. — The  question 
in  this  case  is  whether  the  holders  of  ten 
biUs  of  exchange  are   entitled   to   prove 

Xinst  the  Adansonia  Fibre  Company, 
ch  is  being  wound  up  in  this  Court. 
Now  that  company  consisted  of  the 
members  of  fonr  firms,   and  the  bills  in 
question  all  purport  upon   the  face  of 


them  to  be  drawn  by  one  of  the  firms  on 
another  of  the  firms.  If  the  case  stopped 
there,  it  would  be  of  course  perfectly  clear 
that  there  could  be  no  proof  except  against 
those  firms  whose  names  appear  on  the 
biUs.  It  would  be  the  simple  case  stated 
by  Mr.  Justice  Crompton  in  Niehohm,  v. 
'Bicketts  (vbi  supra),  as  a  case  which  was 
perfectly  clear  and  free  bom.  donbi 
"  Where  A.,  B.  A  0.  are  in  partnership, 
and  arrange  that  C.  shall  draw  biUs 
in  his  own  name  on  A.  &  B.,  I  think  it 
impossible  to  say  that  C.'s  signature  to 
such  bills  binds  the  others." 

Then,  in  order  to  prove  that  the  bill 
does  bind  the  other  firms,  in  my  opinion 
it  must  be  made  out  that  the  others 
had  given  authority,  either  to  the 
drawers  or  to  the  acceptors,  to  use  those 
names  which  were  so  put  upon  the  bills 
as  representing  the  whole  Adansonia 
Fibre  Company. 

The  question  is  whether  that  is  proved. 
The  Vice- Chancellor  thought  it  was  made 
out  by  the  agreement  of  partnership 
itself.  Now  that  agreement  says — "  The 
business  to  be  carried  on  under  the  style  ' 
of  Fox  Brothers,  who  shall  keep  separate 
books  for  the  purpose  and  separate  clerks." 
It  is  not  necessary  to  say  to  what  extent 
that  goes,  but  at  any  rate,  if  it  makes 
the  name  of  any  one  of  the  firms  the  name 
of  the  association,  it  is  the  name  of  "Fox 
Brothers."  [His  Lordship  then  read 
the  third  clanse.] 

The  question  is,  what  is  really  the 
meaning  of  those  words,  "  the  finance  of 
the  business  be  carried  on  by  acceptances 
of  the  several  parties  interested  as  may 
fix>m  time  to  time  be  arranged."  The 
Vice-Chancellor  thought  that  they  meant 
that  the  name  of  each  of  the  four  firms 
might  be  used  for  the  purpose  of  accept- 
ing bills  for  and  on  account  of  the  asso- 
ciation so  as  to  bind  the  association,  and 
that  it  amounted  to  an  express  agreement 
by  the  four  that  they  would  cany  on 
business  and  draw  and  accept  bills  for 
the  purposes  of  the  four,  in  the  name 
of  whichever  of  the  four  might  be  most 
convenient.  In  my  opinion  it  is  quite 
clear  that  that  is  not  the  true  construction 
of  the  agreement.  When  a  deed  of  partner- 
ship provides  for  the  raising  of  capital  in 
order  to  carry  on  the  business  of  tb« 
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pariaiership,  ib  is  competent  to  the  part- 
ners to  raise  that  capital  in  any  way  they 
please.  If  they  please  they  may  say  that 
the  capital  required  to  carry  on  the  part- . 
nership  shall  oe  borrowed  on  the  credit 
of  all  the  partners.  If  that  is  said,  or 
possibly  if  the  money  is  borrowed  npon 
the  credit  of  all  the  partners  without 
that  being  said,  then  the  whole  partner- 
ship may  be  liable.  It  is  equally  com- 
petent for  the  partners  to  say,  we  will 
each  of  us  bring  in  a  snm  of  10,0002.,  or 
any  other  snm  that  may  be  agreed  on,  in 
order  to  raise  capital  for  the  porpose  of 
carrying  on  the  business  of  the  partner- 
ship. That  is  an  agreement  by  each  with 
all  the  others  that  he  will  bring  in  that 
snm.  It  is  also  qnite  competent  to  them 
to  say,  instead  of  bringing  in  money 
which  it  is  not  convenient  to  us  to  do, 
each  of  ns  will  give  onr  individual  ac- 
ceptances, in  order  that  upon  the  credit 
of  onr  individual  acceptances  money  may 
hfi  raised  for  the  purpose  of  the  partner- 
ship. In  my  opinion  it  is  perfectly  clear 
that  that  is  the  true  construction  of  this 
agreement.  The  word  "  several "  seems 
to  me  to  make  it  quite  plain — "  the  finance 
of  the  business  shall  be  carried  on  by  ac- 
ceptances of  the  several  parties  in- 
terested." So  for  &om  meaning  that  the 
acceptances  of  the  several  parties  shall 
bind  the  association,  it  means  exactly  the 
contrary ;  it  means  that  each  of  the  four 
firms  is  to  raise  its  share  of  the  capital 
which  may  be  wanted  for  the  benefit  of 
the  whole  association,  by  giving  its  indi- 
Tidual  acceptances. 

That  being  the  true  meaning  of  the 
agreement,  I  do  not  think  that  there  is 
any  evidence  to  shew  that  the  business 
as  it  was  actually  carried  on  difiered  at 
all  fixtm  what  was  contemplated  by  the 
agreement  of  partnership.  No  doubt, 
this  clause  in  the  agreement  does  not 
expressly  provide  how  the  bills  are  to  be 
drawn  ;  it  only  says  that  funds  are  to  be 
raised  by  each  individual  firm  giving  its 
acceptances.  They  might  have  drawn  the 
bUls  in  any  way  they  pleased.  If  a  bill 
had  been  drawn  in  the  name  of  Fox 
Brothers  there  might  have  been  a  anes- 
tion  (I  do  not  say  how  it  would  have 
been  decided)  whether  the  name  of  Fox 
Brothers  was  not  used  to  designate  the 


association.  But  none  of  these  bills  are 
drawn  in  the  name  of  Fox  Brothers,  and 
when  we  find  that  the  bills  are  drawn  in 
the  name  of  some  one  of  the  others  it 
seems  to  have  been  done  on  purpose  that, 
in  raising  money  for  the  benefit  of  the 
association,  the  bills  should  not  bind  all 
the  four  firms,  bat  that  the  money  should 
be  raised  on  the  individual  credit  of 
the  drawers  and  acceptors.  That  seems 
to  me  to  be  the  true  constmotion  of 
it.  I  cannot  see  that  there  is  any  evi- 
dence that  the  coarse  of  business  was 
difierent  from  the  agreement,  because  all 
the  bills  in  question,  according  to  the 
evidence  before  us,  were  used  for  the 
purpose  of  raising  money,  whether  they 
were  meant  for  the  renewal  of  previous 
bills  or  not,  in  this  sense  that  previous 
bills  having  become  due  which  ought  to 
have  been  taken  up  by  the  company,  no 
doubt  all  the  bills  were  to  be  taken  up 
by  the  company ;  each  firm  was  not  to 
pay  the  bills  upon  which  it  was  liable, 
but  was  to  enable  the  company  to  raise 
money  by  lending  its  individual  credit 
and  by  giving  acceptances,  and  it  is  quite 
consistent  with  this  that  the  bills  were  to 
be  taken  np  by  the  company.  There  is 
no  evidence  to  shew  that  the  course  of 
business  was  not  precisely  in  accordance 
with  tliis  agreement.  If  It  were  wanted 
to  raise  money  to  pay  off  previous  bills, 
the  money  was  raised  by  one  of  the  firms 
pledging  its  individual  credit  by  drawing 
on  another  of  the  firms  who  then  pledged 
its  individual  credit  by  accepting,  and 
the  money  raised  by  the  discount  of  the 
bills  so  drawn  and  accepted  was  applied 
to  take  up  other  bills  or  to  pay  any  debts 
of  the  company,  or  it  was  used  in  any 
other  way  for  the  purposes  of  the  com- 
pany. 

Therefore  I  am  of  opinion  upon  the 
facts  that  the  intention  was,  by  signing 
the  name  of  each  individual  firm,  to  bind 
that  firm  only. 

I  do  not  think  there  is  any  difference 
with  respect  to  the  two  bills  accepted  by 
Fox  Brothers,  even  assuming  that,  be- 
cause of  the  first  clause  of  the  agreement, 
the  name  of  Fox  Brothers  upon  a  bill 
might  possibly,  if  it  was  intended  to  do 
so,  bind  the  association.  For  I  am  of 
opinion,  as  a  matter  of  foot,  that  it  was  not 
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intended,  hj  nsing  the  name  of  "  Fox 
Brothers,"  as  acceptors  of  a  bill,  to  bind 
the  association.  This  being  an  entirely 
secret  association,  there  was  no  holding  ont 
to  the  world,  and  Fox  Brothers  was  a  firm 
carrying  on  a  business  in  its  own  name 
for  its  own  purposes,  and  therefore, 
unless  the  acceptance  was  giyen  with  the 
anthority  of  the  association,  and  on  ac- 
count of  the  association,  the  name  of 
"  Fox  Brothers,"  as  acceptors,  would  not 
bind  the  association.  1  am  of  opinion 
that  these  bills  accepted  by  Fox  Brothers, 
being  acceptances  for  the  purpose  of 
raising  monOT^  for  the  association,  the 
inevitable  inference  is  that  they  were 
acceptances  in  accordance  with  the  third 
clause  of  the  agreement  which  bound 
Fox  Brothers  just  as  much  as  the  other 
three  firms,  that  money  should  be  raised 
for  the  purposes  of  the  association  by 
pledging  the  individual  credit  of  each  of 
the  firms.  My  opinion  is  that  in  respect 
of  these  bUls  Fox  Brothers  were  giving 
the  individual  acceptances  of  their  firm 
for  the  purpose  of  raising  money  for  the 
benefit  of  the  association  in  accordance 
with  the  provisions  of  the  agreement. 

Perhaps  it  is  right  to  say  something 
about  the  authorities  which  have  been 
referred  to.  The  Vice-Chancellor  relied 
very  strongly  on  Edmunds  v.  Busheli 
(vM  supra).  Now  that  case  was  not  very 
greatly  considered,  because  it  was  a  case 
where  a  rule  was  moved  for  on  the  ground 
of  misdirection,  and  was  summanly  re- 
fused. When  the  facts  are  looked  at 
there  is,  as  far  as  I  can  see,  no  great 
doubt  abont  it.  The  case  was  tried 
before  Mr.  Justice  Crompton,  and  the 
following  facts  were  proved — "  The  de- 
fendant Jones  was  a  wholesale  straw  hat 
manufacturer,  who  carried  on  business 
at  Luton,  in  Bedfordshire,  and  also,  nntil 
May,  1865,  IumI  a  branch  establishment 
in  Milk  Street,  London."  Therefore 
that  branch  was  entirely  his  branch.  "The 
business  in  London  was  carried  on  under 
the  name  of '  Busheli  A  Company.'  By  an 
agreement  between  the  two  defendants  " 
(that  is  Busheli  &  Jones)  "  it  was  agreed 
that  Busheli  should  enter  Jones's  ser- 
vice as  manager  of  the  establishment  in 
London,  and  that  he  should  be  paid  for 
his  services  quarterly  an  amount  equal 


to  one  half  of  the  net  profit  to  be  derived 
from  the  business  carried  on  in  London. 
Jones  opened  an  account  in  the  name  of 
'  Busheli  &  Company,'  at  the  London  and 
County  Bank,  into  which  account  Busheli 
was  to  pay  all  sums  which  he  received 
to  the  amount  of  51.  He  had  authority 
&om  Jones  to  draw  cheques  in  the  name 
of  Busheli  and  Company  for  the  pur- 
poses of  the  business,  but  he  had  do 
authority  to  draw  or  accept  bills."  It 
is  quite  plain  upon  these  facts  that  Jones 
authorised  Busheli  to  carry  on  business 
in  London  in  the  name  of  "  Busheli  & 
Company,"  and  -  that  the  business  so 
carried  on  in  the  name  of  "  BusheU  & 
Go."  was  Jones's  business.  It  is  quite  plain 
that,  if  the  account  at  the  London  and 
County  Bank  in  the  name  of  "  Busheli  & 
Company  "  had  been  overdrawn  by  means 
of  cheques  drawn  by  Busheli  in  the  name 
of  "  Busheli  <fc  Company,"  there  could  not 
be  the  least  doubt  in  the  world  that  Jones 
would  have  been  liable.  It  was  argued 
that,  because  Jones  had  not  given  au- 
thority to  Busheli  to  accept  or  draw  bills 
in  the  name  of  "  Busheli  &  Company ; " 
therefore  he  was  not  liable  upon  the  bills, 
but  the  Court  said,  it  being  part  of  the 
general  business  of  such  a  partnership  to 
draw  and  accept  bills,  you  cannot,  by 
giving  instructions  that  bills  shall  not  be 
drawn,  prevent  yourself  from  being  liable 
on  bills  drawn  by  the  person  who  carries 
on  your  business  in  that  name  in  which 
you  choose  to  carry  it  on.  In  my  opinion, 
that  is  no  authority  at  all  on  the  case  now 
before  us. 

But  the  two  authorities  which  really 
apply  are — The  Souik  Oarolina  Bank  v. 
Case  (ubi  swpro)  and  Nicholson  v.  Bio 
Icetts  (ubi  svpra).  The  case  of  The  South 
Carolina  Bamk  v.  Case  (ubi  stipra)  has, 
no  doubt,  been  very  considerably  ques- 
tioned by  some  Judges  since.  The  judg- 
ment is  very  short,  because  it  was  a  case 
sent  from  the  Court  of  Chancery,  and  the 
Common  Law  Courts  frequently  gave 
either  no  reasons  or  very  short  reasons  in 
cases  that  were  sent  to  them  in  that  way. 
But  if  the  arguments  of  the  counsel,  Mr. 
Parke  and  Mr.  Patteson,  are  read,  it  is 
quite  plain  what  the  real  question  in  dis- 
pute was.  By  the  articles  of  partnership, 
and  by  the  instrQctions   given  to   the 
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partner  who  went  to  America,  he  had  no 
snthority  to  use  his  own  name  as  the 
name  of  the  partnership ;  bat  as  a  matter 
of  &ct  for  several  years  the  business  had 
been  entirely  carried  on  in  the  name  of 
the  indiyidoal  partner  who  was  in 
America,  and  the  Conrt  of  Queen's  Bench 
gave  an  opinion  to  the  Court  of  Cbanoeiy, 
that  under  all  the  circumstances  of  that 
particular  case  the  firm  in  England  was 
tMond  by  the  bills  drawn  in  the  indi- 
'vidnal  name  of  the  partner  in  America,  on 
ih&  ground  that  that  was  to  bo  treated,  not- 
withstanding the  terms  of  the  partnership 
articles,  as  the  name  of  the  firm  for  the 
purposes  of  the  business  in  America. 

In  Nicholton  v.  Bickett»  (M  supra), 
Mr.  Justice  Crompton  said — "  My  only 
difficult  arose  from  the  decision  in  The 
South  Carolina  Bank  v.  Case  (ubi  mpra). 
But  I  think  if  that  case  is  to  be  regarded 
as  law  it  must  be  on  the  grounds  pointed 
ont  by  Baron  Bayley  in  Smith  y.  Cra- 
ven (1).  Rightly  or  wrongly  the  Court 
there  assumed  that  the  facte  shewed  an 
authority  from  the  partners  in  Eng- 
land to  the  partner  in  America  to  bind 
the  whole  finu  by  contracts  made  by  him 
(here  in  his  own  name ;  that  he  was  in 
&ot  a  mere  branch  house  abroad  of  the 
house  in  this  country."  From  the  mode 
in  which  Mr.  Justice  Crompton  states 
that  it  is  tolerably  clear  that  he  did  not 
himself  agree  with  the  inference  which 
the  Court  drew  from  the  facts  in  The 
Souih  Carolina  Bank  t.  Case  {ubi  supra) ; 
he  seems  to  hare  thought  that  it  ought 
to  have  been  determined  upon  what  was 
the  real  agreement  made  by  the  partners 
inter  se.  However  that  may  be,  I  am  of 
opinion  that  Nicholson  t.  Bicketts  (ubi 
supra)  is  a  direct  authority  npon  the 
question  that  is  now  before  us.  In  that 
case  there  was  a  complete  agp:«ement  for 
a  partnership  between  a  finu  in  South 
America  and  a  firm  in  England.  The 
partnership  was  to  be  a  partnership  in 
exchange  business,  the  profit  and  loss  of 
which  was  to  be  divided,  and  the  business 
was  to  be  carried  on  by  the  firm  in  South 
America  drawing  bills  in  its  own  name 
npon  the  firm  in  England,  and  selling 


those  bills  in  Soath  America,  and  then 
employing  the  proceeds  by  lending  money 
to  persons  in  South  America  for  the 
joint  benefit  of  the  two  firms,  and  sub- 
sequently by  buying  short  bills  to  take 
up  the  bills  in  England.  The  bills  there- 
fore were  drawn  by  a  firm  which  was  in 
partnership  with  another  firm,  and  there 
was  &r  stronger  evidence  than  there  is 
in  the  present  case  that  they  were  drawn 
for  the  direct  purpose  of  carrying  on  the 
business  of  the  partnership ;  bat  never- 
theless, because  the  agreement  was  that 
the  bills  were  not  to  be  drawn  on 
behalf  of  the  whole  association  composed 
of  the  two  firms,  but  by  the  one  firm  on 
the  other,  although  they  were  to  be  drawn 
and  sold  for  the  joint  benefit  of  the  two 
firms,  the  Court  said,  there  is  no  autho- 
rity for  the  firm  in  America  by  drawing 
bills  in  its  own  name  to  bind  the  firm  in 
England,  that  is  to  say,  to  treat  the  name 
of  the  firm  in  America  as  including  the 
napie  of  the  firm  in  England.  In  fact, 
their  very  intention  was  to  avoid  that 
result,  by  having  the  bills  expressly  drawn 
in  the  names  which  were  understood  to  be 
only  the  names  of  the  individual  firms. 

In  my  opinion  that  is  the  case  here. 
The  bills  were  drawn  for  the  purpose  of 
raising  funds  for  the  benefit  of  the  as- 
sociation, but  the  intention  of  the  four 
firms  was  that  they  were  to  be  drawn  so 
that  each  of  the  firms  whose  names  ap- 
peared on  them  should  pledge  only  its 
individual  credit,  and  under  such  cir- 
cumstances, in  my  opinion,  the  names 
npon  the  bills  do  not  represent  the  Adan- 
Bonia  Fibre  Company,  but  represent  only 
the  individual  finos  tiiemselves. 

The  order  of  the  Vice-Ohancellor  vhu 
discharged,  and  the  costs  of  oil  par' 
ties,  both  before  the  Vice-OhanceUor 
and  on  the  appeal,  were  ordered  to 
be  paid  out  of  the  estate. 


Solicitors — ^Mesin.  Paine  &  Layton,  for  the 
liquidator;  Hessrs.  Druce,  Sons  &  Jackson, 
for  Messn.  Milee  &  Co. 


(1)  1  Cr.  &  J.  600;  b.  e.  1  Tytw.  880;  a.  c  9 
I«w  J.  Bep.  O.S.  Exeh.  174. 
Mbw  Sbbos,  48.— Cbakc. 
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Lettor  and  Lessee — Underlease — Oo»e- 
tMtU  not  to  assign  or  underlet  loithout 
XMense. 

A  lease  of  mines  was  granted  by  8.  to  W., 
his  executors,  administrators  and  assigns 
{described  as  the  "  lessee  or  lessees "),  W. 
covenanting  that  the  lessee  or  lessees  would 
not  assign  or  underlet  vnthout  the  consent  of 
8.,  his  lieirs  or  assigns.  There  was  a  pro- 
viso of  re-entry  in  case  they  did  so.  W. 
died,  and  his  executor  agreed,  with  the  con- 
tetit  of  8.,  to  underlet  a  part  of  the  property 
comprised  in  the  lease  to  B.,  the  underlease 
to  contain  "  the  like  provisions  and  condi- 
tions "  as  were  contained  in  the  original 
lease.  W.'s  interest  in  the  original  lease 
was  then  assigned  to  0.,  subject  to  the  agree- 
ment mth  B. 

A  question  was  raised  by  0.,  as  under- 
lessor,  whether  the  lease  to  B.  ought  to  be 
so  framed  as  to  rehire  the  consent  of  the 
original  lessor  or  of  the  underlessor  to  any 
assignment  or  underlease  by  B. : — 

Held  (reversing  a  decision  of  BacON, 
V.C,  ante  p.  382),  that  the  lease  must  be 
so  framed  as  to  require  oidy  the  consent  of 
the  under-lessor. 

Held  also,  thai  upon  the  true  construction 
of  the  original  lease,  the  consent  of  8.  was 
not  required  to  any  assignment  or  under- 
lease made  by  an  underlessee  of  whom  8. 
had  approved. 

Held  also,  that  the  original  lessor  could 
not,  by  the  terms  of  a  license  to  underlet, 
enlarge  the  proviso  for  re-entry  reserved  by 
the  original  lease. 

This  was  an  appeal  from  a  decision  of 
Vice-Chancellor  Bacon,  which  is  reported 
ante,  p.  382,  where  the  facts  are  stated. 

Mr.  Eddis,  Mr.  GUtty  and  Mr.  White- 
head, for  the  appellants,  the  Chatterley 
Company,  referred  to 

Jarman's  Bythewood,  Tol.  iv.  p.  573 ; 
Davidson's  Precedents,  vol.  v.  p.  176. 
Mr.  Joshua  Williams,  Mr.  Kay  and  Mr. 
Whitehortie,  for  Baddeley,  cited 
Fere  v.  Lovcden,  12  Ves.  179. 
Mr.  E.  B.  Cook  and  Mr.  Everitt,  for  the 
Wedgwood  Company. 
Mr.  Batten,  for  the  plaintifis. 


Jahks,  L.J. — ^I  am  unable  to  ooncar  at 
all  in  the  judgment  which  the  Yice-Chan- 
Cellor  has  pronounced  in  this  matter.  The 
Vice-Chancellor  appears  to  me  to  have 
fEiUen  into  an  error  in  considering  that 
Lord  Sidmonth  has  anything  whatever 
to  do  with  this  nnderlease  after  he  has 
onoe  granted  the  license  to  make  it.  It 
is  very  tme  that  this  nnderlease  co^d 
not  have  been  made  without  Lcrd  Sid- 
month's  consent.  He  did  give  his  consent 
in  writing  to  the  granting  of  the  under, 
lease,  bat  he  said  that  the  license  was  not 
to  authorise  any  farther  dealing  with  the 
property,  that  is  to  say,  that  nobody  oonld 
rely  on  that  license  as  authorising  any- 
thing else  to  be  done  with  the  property. 
That  of  coarse  lefl  the  parties  entirely  to 
their  rights  independently  of  the  license. 
It  is  said  that  that  meant  that  the  under- 
lessee  was  not  to  deal  with  the  property 
which  he  thus  got  without  Lord  Sidmonth's 
consent.  There  are  no  such  words  in  the 
license,  and  there  is,  to  my  mind,  nothing^ 
from  which  any  such  meaning  conld  be 
extracted.  It  is  not  a  oonditioiial 
license;  it  is  not  a  license  with  any  far- 
ther stipulation  for  the  benefit  of  Lord 
Sidmonth.  He  simply  says  this, "  I  have 
£p?anted  you  license  to  do  someUiing ;  it 
shall  not  authorise  you  to  do  anyuting 
else." 

Now,  independently  of  the  license,  how 
does  the  case  stand  with  regard  to  the 
nnderlease  P  I  am  clearly  of  opinion  that 
the  underlessee  is  in  no  way  bound  by 
the  original  stipulation  in  the  lease.  The 
words  are  that  the  lessee,  bis  executors, 
administrators  or  assigns  (and  the  word 
"lessee"  implies  executors,  administra- 
tors and  assigns),  shall  not  do  a  certain 
thing.  Beyond  all  question  that  is  a 
bargain  between  the  lessor  and  lessee, 
and  does  not  extend  to  anything  done  by 
the  .underlessee,  between  whom  and  the 
original  lessor  there  is  no  privity  what- 
ever. There  is  no  privity  of  contract  and 
no  right.  Lord  Sidmonth  has  nothing 
whatever  to  do,  as  it  seems  to  me,  with 
the  underlease,  and  nothing  therefore,  it 
appears  to  me,  can  be  imported  into  the 
consideration  of  this  question  arising  from 
any  supposed  necessity  of  protecting  Lord 
Sidmonth's  interest,  or  making  the  agree- 
ment as  it  were  a  tripartite  agreement 
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between  the  lessor  and  lessee  and  Lord 
Sidmoath.  I  can  see  no  ground  for  in* 
troducing  Lord  Sidmoath  into  the  trans- 
action, after  he  has  once  granted  the 
license  which  has  authorised  what  is  pro- 
posed to  be  done. 

That  being  so,  you   hare    simply  an 
agreement  between  a  man  who  has  pro- 
perty to  let,  and  a  man  who  is  minded  to 
take  that  property  on  lease.    It  appears 
to  me  utterly  immaterial  that  the  man 
who  has  the  property  to  let  is  himself 
only  a  lessee  for  a  term.    As  a  matter  of 
construction,   it  seems  to  me-  that  the 
agreement  for  the  underlease  is  to  be 
construed  exactly  in  the  same  way  as  if, 
instead  of  its  being  an  agreement  between 
a  lessee  and  an  underlessee,  it  had  been 
an   agreement  between  Lord  Sidmoath 
and  some  new  person  in  respect  of  some 
adjoining  property,  and  Lord  Sidmoath 
had  said,  "  I  will  let  you  the  property  for 
such  and  such  a  term,  and  the  lease  shall 
contain  exactly  the  same  provisions,  con- 
ditions and  stipulations  as  are  contained 
in  the  lease  I  hare  granted  to  Mr.  WU- 
liamson."    To  my  mind  there  could  be  no 
donbt^  in  a  case  of  that  kind,  that  every 
covenant  contained  in  the  first  lease  would 
have  to  be  introduced  into  the  second- 
transcribing  them  from  one  to  the  other, 
changing  the  names  so  as  to  make  a  pro- 
per lessor  and  a  proper  lessee.     In  this 
case,  there  being  a  lease  from  the  superior 
landlord,  the  lessee  says  to  another  person, 
"  I  will  grant  yon  an  underlease.  You  have 
seen  my  original  lease ;  we  will  have  no 
quarrel  about  what  are  usual  or  proper 
clauses ;  there  is  an  existing  lease,  and  my 
bargain  with  ^ou  is  that  that  which  is 
contained  in  it  shall  be  contained  in  the 
lease  which  I  propose  to  grant  you."  It  is 
just  the  same  as  if  they  had  taken  any 
other  lease  between  any  other  two  per- 
sons in  the  world  and  said,  "That  is  to  be 
the  form  of  the  lease  which  is  to  bind  us ;" 
it  is  not  a  question  of  doubt  or  ambiguity, 
it  is  not  a  question  of  there  being  some- 
thing whi(»i  you  are  not  to  strain,  or  on 
which  ^oa  are  to  put  a  liberal  interpre- 
tation in  favour  of  the  one  party  against 
the  other ;  but  the  bargain  is  plain,  pre- 
cise  and    unambiguous,   that   that   one 
written  document  is  to  be  the  model  from 
which  the  other  written  document  is  to  be 


copied,  with  the  proper  alterations  of 
names,  dates  and  sums. 

In  this  case  I  see  no  ground  upon  which 
a  Oonrt  of  construction  could  strike  out 
the  proviso  for  re-entry  on  alienation  with- 
out consent,  any  more  than  it  could  strike 
out  the  proviso  for  re-entry  for  breach  of 
any  of  the  other  covenants  usaally  found  in 
a  mininglease.  The  meaning  of  the  parties 
is.  When  we  have  got  something  in  writing 
before  us  we  will  have  no  Chancery  suit 
about  it.    Here  is  a  simple  thing,  here  ia 
a  document,  take  and  copy  it  with  the 
proper  names.    It  appears  to  me  that  this 
is  what  the  parties  meant,  and  we  cannot 
legitimately  or  properly  be  influenced  in 
our  view  of  the  constrnction  of  a  written 
document  by  the  fact  that  some  of  the 
parties  may  have  got  themselves  into  some 
complicatiou  or  difficulty  becaose   they 
have  been  acting  on  a  different  view  of 
the  proper  construction  of  the  document. 
I  am  of  opinion  that  the  order  of  the 
Vice-Chancellor  ought  to  be  reversed,  and 
that  the  proviso  for  re-entiv  and  the  cove- 
nant ought  to  stand  with  the  name  of  the 
Chatterley  Iron   Company,  and  not  the 
name  of  Lord  Sidmouth,  as  the  persons 
who  are  to  give  consent  to  an  alienation. 
Mellish,  L.J. — I  am  of  the  same  opi- 
nion.    I  think  that,  according  to  the  true 
construction  of  the  original  lease  by  Lord 
Sidmouth  to  Mr.  Williamson,  no  right  of 
re-entry  is  given  to  Lord  Sidmoath  in 
the  event  of  an  underlessee  of  Mr.  Wil- 
liamson (where  a  proper  license  has  been 
given  for  the  underlease)  subsequently 
selling  or  transferring    his    underlease. 
The  original  lease  demises  the  premises 
to  Mr.  WiUiamson,  his  executors,  admin- 
istrators and  assigns,  "  hereinafter  called 
the  lessee  or  lessees,"  so  that  the  words 
"  lessee  or  lessees  "  throughoat  the  lease 
are  to  include  Mr.  Williamson,  his  exe- 
cutors, administrators  and  assigns.    Then 
the  proviso  for  re-entry  is,  "  if  the  lessee 
or  lessees,"  that  is,  if  Mr.  Williamson,  his 
executors,  administrators  or  assigns, "  or 
any  of  them  shall  at  any  time  or  times 
hereafter,  during  the  said  term  hereby 
granted,  set,  let  or  part  with  possession  of 
the  said  premises  hereby  demised,  or  any 
part  or  parte  thereof,  or  transfer  this  pre- 
sent indenture,  for  all  or  any  part  of  the 
term  hereby  granted  to  any  person  or 
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persons  irhomsoever,  without  the  consent 
in  writing  of  the  said  Yisoonnt  Sidmouth, 
his  heirs  or  assigns,  for  that  porpose  first 
had  and  ohtained,  sare  and  except  to  a 
wife,  child  or  children,  or  to  a  partner 
or  partners,"  then  and  in  any  such 
case  it  shall  be  lawful  for  the  lessor  to 
re-enter. 

Now  a  proviso  for  re-entry  on  aliena- 
tion without  consent  has  beyond  all  ques- 
tion always  been  construed  strictly  by 
Courts  of  law,  and  it  cannot  be  carried 
by  construction  beyond  its  plain  terms. 
Here  the  part  of  the  proviso  for  re-entry 
applicable  to  this  subject  is,  if  the  lessee 
or  lessees,  that  is,  if  Mr.  Williamson,  his 
executors,  administrators  or  assigns,  shall 
part  with  the  premises  or  any  part  there- 
of to  any  other  person  or  persons.  Bnt 
it  does  not  say,  if  the  underlessee,  who 
may  claim  under  a  lease  made  with  the 
lessor's  license,  shall  part  with  the  pre- 
mises, and  in  my  opinion  it  cannot  be 
made  to  extend  to  an  underlessee.  That 
view  seems  to  me  to  be  confirmed  by  this 
— that  all  these  subsequent  words  clearly 
apply  only  to  "  the  lessee  or  lessees,"  and 
not  to  an  underlessee.  For  instance,  the 
exception  in  the  cases  of  a  wife,  child 
or  children,  or  a  partner  or  pai^ers, 
plainly  means  a  wife,  child  or  children,  or 
a  partner  or  partners,  of  the  original  lessee 
or  lessees,  that  is  to  say,  of  Mr.  William, 
son,  his  executors,  administrators  and  as- 
signs, and  could  never  be  construed  to 
apply  to  an  underlessee.  Therefore  I  am 
of  opinion  that  there  is  no  forfeiture  in 
the  ease  of  an  underlessee  parting  with 
the  proj)erty  without  the  consent  of  Lord 
Sidmouth. 

Then,  that  being  so,  the  license  must 
be  construed  with  reference  to  the  lease ; 
even  if  the  license  had  professed  to  reserve 
it,  there  could  not  be  a  right  of  re-entry 
not  given  by  the  original  lease.  I  do  not 
think  that  the  license  professes  to  do 
that,  for  it  is  not  to  be  extended  beyond 
what  it  expressly  says,  and  it  is  possible 
there  may  be  a  further  parting  with  the 
same  premises  by  the  original  lessee.  It 
is  not  a  license  to  let  for  the  particular 
term  which  has  been  gpranted,  but  for  any 
term ;  for  aught  that  appears  it  might  have 
been  a  short  term  or  a  long  term,  or  it 
might  have  been  forfeiled  or  surrendered, 


and  a  question  might  have  arisen  whether 
the  lessee  could  make  another  underlease. 
That  being  the  construction  of  the  lease 
and  of  the  license,  it  appears  to  me  there 
is  no  difficulty  at  all  in  oonsiaruing  the 
particular  clause  contained  in  the  agrea* 
ment  by  Williamson  to  grant  an  under- 
lease  to  Baddely,  which  states  what  stipn- 
lations  are  to  be  contained  in  the  undor- 
lease.  In  the  first  place  it  seems  to  me 
utterly  impossible  to  construe  that  clause 
so  as  not  to  include  a  covenant  not  to 
assign  without  license,  because  tixe  under- 
lease is  to  contain  "  the  like  provisions, 
conditions  and  stipulations,  in  all  re- 
spects," except  one  particular  one  that  is 
mentioned.  It  is  impossible  to  say  that 
the  power  of  re-entry  in  the  case  of  an 
assignment  without  consent  is  not  one  of 
the  provisions,  conditions  and  stipulations 
of  the  original  lease.  Therefore  plainly,  a 
right  of  re-entry  in  case  of  an  assignment 
or  underlease  without  consent  most  be 
inserted. 

Then,  whose  name  is  to  be  put  in  as 
the  person  to  consent?  One  cannot 
doubt  it  is  the  name  of  the  person  who  is 
the  lessor  in  that  lease  which  is  to  be 
made.  Indeed  I  have  great  doubts  whe- 
ther even  if  the  original  lease  from  Lord 
Sidmouth  and  his  license  bore  a  different 
construction  from  that  which  they  do 
bear,  the  words  of  the  agreement  are  not 
so  clear  that  it  wonld  be  impossible  to 
construe  them  otherwise.  If  the  question 
turned  on  the  construction  of  the  clause 
alone,  without  any  reference  to  the  oon- 
struction  of  the  original  lease  and  the 
license,  I  should  be  of  opinion  that  the 
words  are  too  clear  to  admit  of  any  other 
construction.  I  doubt  whether  the  license 
to  make  an  assignment  or  nnderlease, 
where  there  is  a  power  of  re-entry  in  case 
of  alienation  without  consent,  is  to  he 
given  by  anybody  except  that  person  who 
beyond  all  question  alone  can  exercise  the 
power  of  re-entry,  namely,  the  immediate 
landlord,  his  heirs  or  assigns.  It  wonld 
be  a  most  arbitrary  and  extraordinary 
provision  (I  do  not  say  it  would  not  be 
good  if  you  could  shew  it  in  express 
terms)  to  require  to  an  assignment  of  the 
lease  the  consent  of  a  different  person 
from  the  person  who,  as  owner  of  the 
reversion,  can  alone  act  upon  the  pro* 
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-riao  for  re-entiy  if  the  covenant  not  to 
assign  withoat  consent  is  broken.  I  have 
no  doubt  at  all  that,  aooording  to  the 
proper  constrootion  of  the  agreement,  it 
IS  the  consent  of  the  nnderlessor  that  is 
to  be  re<^nired  to  anv  alienation  of  the 
property  inolnded  in  the  nnderlease. 


Solicitors — Meeers.  WortHington,  Eraos  &  Cook, 
ageots  for  Hessrs.  Hand,  Bl^ston  &  Everett, 
Stafford,  for  appellants  ;  Messrs.  Lewis,  Manns 
&  Longden,  for  respondents ;  Messrs.  Wedlake 
jc  Letts,  agents  for  Messrs.  Keary  &  Marshall, 
Stoke-apon-Trent,  for  other  parties  interested. 


LoBDS  Jvemcm.'\ 

1874. 

April  20, 

21. 


THE   OBEAT  WESTERN   INSCE- 
ANCE    COHPAHT     (OF    NEW 

toek)  V.  cuNLirrs. 


Principal  and  Agent — Account — Insur- 
ance— Negligence  of  Agent — Secret  Profit 
of  Agent. 

Where  a  hUl  against  an  agent  for  an 
account  alleges  certain  tpeeifio  questions  that 
have  arisen  as  the  ground  for  taking  the 
aceowid,  and  these  questions  are  decided 
against  the  plaintiff,  the  hiU  wiU  be  dis- 
missed. 

The  rule  thcU  an  agent  must  account  to 
his  principal  for  any  secret  profit  made  in 
the  course  of  his  agency  does  not  apply 
where  the  principal  is  aware  that  the  agent 
is  remunerated  by  some  allowance  from  the 
other  parties,  but  is  under  a  misapprehen- 
sion (but  not  misinformed)  as  to  its  actual 
extent. 

A  daim,  against  an  agent  in  the  naiure 
of  damages  far  neglect  of  dniy  cannot  be 
passed  as  an  item  in  taking  an  account 
heltveen  principal  and  agent,  but  must  be 
enforced  in  an  aetion  at  law. 

A  marine  insurance  company  in  Kew 
York  employed  merchants  in  this  country 
as  their  agents  to  settle  claims  and  grant 
insurances,  and  also  to  effect  reinsurances. 
A  percentage  was  paid  by  tlie  company  on 
the  first  hoo  classes  of  business,  but  the 
agents  were  remunerated  as  to  the  reinsur- 
ances by  the  brokerage  alloioed  to  them  by 
the  underwriters.     They  charged  the  com- 

Cvg  the  full  amurunt  of  the  premiums, 
were  allowed  by  the  underwriters,  first, 


5  per  cent,  on  the  premiums,  and  secondly, 
12  per  cent,  on  the  balance  (if  any)  pay- 
able by  them  to  the  underurrUers  on  the 
account  for  the  year,  orediiing  tlie  under- 
writers with  the  premiums  (less  the  6  per 
cent.),  and  debiting  losses.  This  was  ao- 
oording to  the  usual  custom  on  the  credit 
system  as  between  brokers  and  iMiderwriters, 
hd  the  12  per  cent,  allowance  was  for  some 
time  tmknown  to  the  company : — Held,  that 
the  agents  were  entitled  to  both  the  per- 
centages. 

A  bUl  was  filed  by  the  company,  alleging 
that  in  taking  the  accounts  questions  had 
arisen,  and,  after  stating  three  questions — 
the  first  as  to  a  loss  through  the  alleged 
neglect  of  the  agents  to  reinsure  a  vessel, 
the  second  a  question  as  to  interest,  and  the 
third  the  above  question  as  to  the  \2  per 
cent,  discount — praying  a  general  account 
against  the  agents.  It  being  decided  (re- 
versing the  decision  of  Bacon,  V.C),  that 
the  first  question  must  be  tried  at  Icuo,  and 
tJuU  on  the  other  two  the  plaintiffs  were 
wrong, — Held,  that  the  bUl  must  be  die- 


This  was  an  appeal  from  a  decree  of 
Bacon,  V.C, 

Messrs.  Pickersgill  &  Son  were  in  1858 
a  firm  canying  on  business  in  London  as 
merchants,  and  they  also  acted  in  certain 
oases  as  agents  for  effecting  marine  in- 
surances for  other  firms. 

The  father,  J.  Pickersgill,  died  in  1865, 
bat  the  business  was  continued  under 
the  same  name,  and  the  two  defendants 
to  the  suit,  one  being  the  son  and  both 
being  the  executors  of  J.  Pickersgill, 
properly  represented  the  firm  for  the 
purposes  of  the  suit. 

On  the  15th  of  June,  1858,  Mr.  Lather, 
the  president  of  the  Great  Western  Insur. 
ance  Company  of  New  York,  addressed  a 
letter  to  Messrs.  Pickersgill,  stating  that 
the  company  proposed  to  make  some  of 
its  policies  payable  in  London  or  Liver- 
pool, and  askmg  if  Messrs.  Pickersgill 
would  consent  to  be  appointed  agents  to 
adjust  and  settle  such  claims,  and  (if  so) 
on  what  terms. 

.In  answer  Messrs.  Pickersgill  wrote 
that  they  should  have  much  pleasure  in  un- 
dertaking the  agency  on  the  usual  terms, 
say  2^  per  cent,  on  the  amount  paid. 
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The  president  wrote  a  letter,  assenting 
to  these  terms,  and  in  his  letter  men- 
tioned that  the  company  wonld  often  re- 
quire  reinsurances  to  be  e£fected,  and  ask- 
ing if  the  company  could  rely  on  Messrs. 
Fickersgill  to  effect  them. 

In  answer  Messrs.  Fickersgill  wrote 
that  they  anticipated  no  difficulty  in 
effecting  any  reinsurances  at  current 
rates,  if  there  was  nothing  unusual  in  the 
risks,  and  if  instructions  to  reinsure  were 
given  as  early  as  practicable. 

The  agency  constituted  by  these  letters 
continued  until  the  year  1863,  when 
Messrs.  Fickersgill  became  the  exclusive 
agents  in  London  of  the  company  for 
the  purpose  of  taking  risks.  The  new 
arrangement  was  embodied  in  an  agree- 
ment dated  the  26th  of  June,  1863,  be- 
tween the  company  and  Messrs.  Fickers- 
gill, whereby,  after  reciting  that  the  com- 
pany were  desirous  of  appointing  agents 
m  this  country  to  take  risks  on  their  be- 
half and  to  issue  policies,  and  that 
Messrs.  Fickersgill  had  agreed  to  accept 
such  t^ncy,  and  that  the  parties  had 
agreed  to  enter  into  the  stipulations 
thereinafter  oontained,  it  was  mutually 
agreed  "That  the  said  firm  of  Messrs. 
John  Fickersgill  &  Son  shall  become 
and  be  the  ezclosive  agents  of  the 
Great  Western  Insurance  Company  in 
London,  for  the  purpose  of  taking  irisks 
upon  ships  or  freights,  or  upon  goods, 
wares  or  merchandises,  or  bottomry  or 
respondentia  interests,  either  for  time 
or  for  any  voyage  or  voyages ;  and  the 
said  firm  shall  also  act  as  such  E^nts 
for  the  purpose  of  investigating  and  set- 
tling and  adjusting  and  paying  all  claims 
that  may  arise  upon  such  policies  or  any  of 
them,  and  of  resisting  any  claim  or  claims 
upon  such  policies  which  the  said  John 
Fickersgill  &  Son  may  consider  ought  not 
to  be  paid;  nevertheless  the  said  John 
Fickersgill  &  Son  shall  conduct  the  busi- 
ness under  the  direction  of  the  Great 
TVestem  Insurance  Company,  and  sub- 
ject to  such  written  instructions  as  they 
may  receive  firom  time  to  time  from  the 
said  company  in  regard  to  the  conduct  of 
the  said  agency." 

The  agreement  contained  various  pro* 
visions  as  to  offices,  books,  &o.,  and  the 
mode  ia  which  Messrs.  Fickersgill  were 


to  conduct  the  business,  and  a  provision 
that  the  remuneration  to  Messrs.  Pickers- 
gill  "  for  conducting  the  business  as  such 
agents  "  should  be  a  commission  of  fi?e 
per  cent,  on  the  net  amount  of  the  pre- 
miums in  each  year.  The  agreement 
made  no  mention  of  reinsurances. 

This  agreement  was  determined  in  May, 
1866,  and  the  agency  continued  on  the 
original  terms  until  the  1st  of  April, 
18G8,  when  it  was  finally  put  an  end  ta 

The  bUl  in  the  present  suit  was  filed 
by  the  company  in  June,  1869.  After 
stating  the  agency,  it  stated  that  in 
taking  the  accounts  of  the  said  Agency  be- 
tween the  company  and  the  firm,  "  ques- 
tions have  arisen,"  and  that  it  was  expe- 
dient and  proper  that  the  accounts  should 
be  taken  by  and  under  the  direction  of 
the  Court,  and  the  bill  went  on  to  state 
three  questions. 

The  bill  contained  a  further  statement 
that  the  accounts  involved  numerous 
transactions  and  items  on  both  sides  of 
the  account,  and  could  not  be  conveniently 
taken  except  by  and  under  the  dLrection 
of  the  Court,  and  the  first  paragraph  of 
the  prayer  asked  for  a  general  account, 
the  second  paragraph  being  directed  to 
the  charging  and  disallowance  of  items 
with  respect  to  the  three  matters  particu- 
larly complained  of. 

The  first  question  stated  by  the  bill  was 
as  to  the  loss  caused  by  the  alleged  neg- 
lect of  Messrs.  Fickersgill  to  reinsure  a 
vessel  called  the  Roger  A .  Hiem.  On  the 
24th  of  November,  1865,  the  secretary  of 
the  company  wrote  to  Messrs.  Fickersgill, 
"  I  find  you  report  as  having  taken  3,2451. 

E3r  barque  Bobert,  &om  New  Orleans  to 
iverpool.  As  our  line  by  this  vessel 
was  already  full,  please  reinsure  the 
amount  you  have  iajcen,  and  in  order  to 
prevent  a  like  occurrence  in  future,  we 
will  famish  you  weekly  lists  of  vessels 
sailing  from  Gulf  ports  to  Europe,  on 
which  we  have  full  lines."  And  a  list 
of  thirty- seven  vessels  was  enclosed  ac- 
cordingly, one  being  the  Roger  A.  Hiem. 
On  the  5th  of  December,  1865,  when 
the  agents  received  this  letter,  they  made 
an  attempt  to  reinsure  these  vessels,  but 
wrote  the  same  day  to  the  company, 
stating  that  in  consequence  of  recent 
losses  in  the  Qulf  there  was  almost  a  panic 
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smongBt  many  of  the  underwriters,  and 
they  oonld  not  reinsare  except  at  extra- 
ordinary rates,  if  at  all,  and  snggesting 
tiiat  the  reinsnrance  might  be  effected 
better  in  New  York. 

The  letter  was  received  about  the  2l8t 
of  December.  The  Roger  A.  Hiem  was 
lost  on  the  19th,  and  the  company  had  to 
pay  3,500Z.  for  the  insurance  on  the  ves- 
sel taken  by  Messrs.  Pickersgill.  The 
company  alleged  that  the  reinsurance 
could  have  been  effected  if  Messrs.  Pick- 
ersgill had  taken  reasonable  trouble  to 
effect  it,  %nd  that  they  were  bound  to 
reinsare  when  directed ;  and  the  com- 
pany sought  to  charge  Messrs.  Pickers- 
gill,  in  taking  the  accounts  between  them, 
-with  the  amount  lost  by  their  alleged 
neglect.  The  defendants  denied  the  neg- 
lect, but  contended  that  in  any  case  the 
claim  mast  be  decided  at  law. 

The  second  question  was  as  to  interest, 
which  it  was  alleged  that  Measi-s.  Pickers- 
gill  had  improperly  charged  against  the 
company  on  premiums  before  their  actual 
payment.  The  &cts  on  this  point  suffi- 
ciently appear  in  the  judgments. 

The  third  question  was  as  to  a  certain 
profit  made  by  Messrs.  Pickersgill  on  re- 
insurances, to  which  profit  the  company 
claimed  to  be  entitled. 

From  the  evidence  it  appeared  that 
there  are  two  systems  of  payment 
adopted  between  brokers  and  under- 
writers. On  the  credit  system,  which  was 
that  adopted  in  the  present  case,  the 
broker  is  debited  ia  his  account  yriik  the 
underwriter  with  the  premium,  and  cre- 
dited with  five  per  cent,  on  the  premium 
for  brokerage,  upon  the  insurance  being 
effected.  The  account  is  continued  up 
to  the  31st  of  December  in  each  year, 
and  in  this  account  the  underwriter  is 
debited  with  the  losses  which  have  arisen 
npon  the  risks  protected  by  insurances ; 
and  if  npon  the  balance  of  the  account 
the  amount  of  the  premiums,  less  broker- 
age, exceeds  the  amount  of  the  losses,  so 
that  the  underwriter  has  money  to  re- 
ceive, the  underwriter  allows  to  the  broker 
a  reduction  of  twelve  per  cent,  npon  the 
balance  which  the  broker  pays  to  the 
tinderwriter,  the  account  extending  to  all 
the  transactions  between  the  broker  and 
underwriter,  without  distinction  between 


the  accounts  dae  to  different  principals. 
On  the  other  hand,  if  the  losses  on  the 
whole  exceed  the  premiums,  less  broker- 
age, the  broker  does  not  receive  any 
allowance  upon  the  amount  of  the  pre- 
miums which  he  pays  in  account. .  This 
deduction  or  allowance  of  twelve  per 
cent,  is  called  discount. 

Both  the  five  per  cent,  brokerage  and 
the  twelve  per  cent,  discount  had  been 
retained   by  Messrs.   Pickersgill.      The 

Elaintifis  alleged  that  the  five  per  cent, 
rokerage  appeared  in  the  accounts  be- 
tween them  and  Messrs.  Pickersgill,  but 
that  the  twelve  per  cent,  did  not,  bat  as 
a  matter  of  foot  nothing  appeared  except 
the  amount  of  the  premiums.  The  vice- 
president  of  the  company  was  in  England 
m  18G6,  and  then  heard  for  the  first  time 
(as  the  plaintiffs  alleged)  of  the  twelve 
per  cent,  allowance  in  conversation  with 
a  member  of  the  firm,  and  communicated 
the  fact  to  the  president.  The  defendants 
maintained  that  the  fact  was  communi- 
cated to  the  company  even  earlier,  namely, 
in  1860;  and  it  appeared  that  in  the 
course  of  previous  correspondence  Messrs. 
Pickersgill  had  referred  to  the  reinsnr- 
ance as  the  most  profitable  part  of  their 
business  with  the  company;  and  as  a 
matter  of  fact  no  direct  remuneration 
had  been  received  by  them  &om  the  com- 
pany in  respect  of  such  business.  They 
claimed  to  retain  the  profit  as  their  ordi- 
nary remuneration  as  brokers,  maintain- 
ing that  they  were  not  agents  of  the  com-' 
pany  in  any  other  sense  in  respect  of  this 
business. 

Messrs.  Pickersgill  acted  also  as  brokers 
for  other  parties  than  the  company,  but 
from  1865  the  accounts  of  their  basiness 
with  underwriters  on  account  of  the  com- 
pany were  kept  separate. 

The  Vice-Ghanoellor  decided  in  the 
plaintiffs*  favour  on  all  three  points,  and 
the  defendants  appealed. 

Mr.  John  Pearson  and  Mr.  Mittar,  for 
the  appellants. — From  the  time  a  broker 
effects  an  insurance  the  merchant  or  other 
person  for  whom  he  effects  the  insurance 
gets  the  benefit  of  the  policy,  whether  the 
broker  actually  pays  the  premium  or  not, 
and  is  therefore  liable  to  pay  the  amount 
of  the  premium  to  the  brokers- 
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Power  T.  Butcher,  10  B.  &  0.  32&; 

B.  0.  8  Law  J.  Bep.  K.B.  217 ; 
Xeiios  y.  Widtham,  13  Com.  B.  Bep. 
N.S.  381 ;  8.  c.  31  £aw  J.  Bep. 
(h.8.)  C.P.  364 ;  B.  c.  on  app>  14 
Com.  B.  Bep.  N.S.  435,  464 ;  b.  c. 
33  Law  J.  Bep.  (h.s.)  C.P.  13 ; 
DalzeU  v.  Matr,  1  Campb.  532  ; 
Nunett  v.   Forrester,  4  Tanni  541 
(note). 
We  Bay,  therefore,  that  we  were  enti> 
tied  to  charge  interest,  and  might  have 
charged  interest,  as  from   the  time  of 
each  insurance,  (jthongh  we  only  paid  at 
the  end  of  the  year.    But  we  say  further, 
that  as  a  matter  of  &ct  we  have  only 
charged  interest  from  the  end  of  the  year, 
from    which    time    we    onrBelves    were 
chained  with  interest. 

Then  as  to  the  twelve  per  cent,  dis- 
connt,  they  admit  that  they  knew  of  it 
in  1866,  and  we  say  earlier  still,  and  they 
continued  the  agency  afterwards.  An 
agent  is  not  necessarily  an  agent  for  every 
purpose — 

Moxon  T.  Bright,  Law  Bep.  4  Chanc. 
292; 
and  as  regards  (he  reinsurance,  we  were 
brokers,  and  entitled  to  our  remunera- 
tion as  such. 

As  to  the  Soger  A.  Hiem,  an  action  for 
damages  cannot  be  tried  as  an  item  of 
an  agent's  account ;  and  on  the  merits,  if 
tiiej  must  be  gone  into,  we  say  we  ex- 
ercised a  fair  discretion. 

Mr.  Kay  and  Mr.  Marten,  for  the  plain- 
tiffs.— The  firm  were  as  much  our  agents 
in  this  country  as  our  secretary  would 
have  been  if  placed  here.  The  reinsur- 
ance was  part  of  the  agency  business, 
and  they  cannot  retain  a  secret  profit 
made  as  oar  agents — 

The  Queen  of  Spain  v.  Parr,  39  Law 

J.  Bep.  (N.S.)  Chanc.  760. 

The  loss  of  the  Soger  A.  Hiem  was  the 

result  of  their  negligence  as  our  agents, 

and  can  be  investigated  in  taking  the 

agency  account — 

The  Southampton  Dock  Company  v. 
the  Southampton  Harbow  and  Pier 
£oar<2,40Law  J.Bep.  (n.s.)  Chanc. 
82 ;  s.  c.  41  Law  J.  Bep.  (n.s.) 
Chanc.  832 ;  s.  c.  Law  Bep.  11  Eq. 
254 ;  s.  o.  Law  Bep.  14  Eq.  595 ; 
Piggott  r.  WHMomt,  6  Madd.  95  ; 


Sweeting  v.  Pearee,  9  Com.  B.  B^. 
N.S.  534;   8.  0.  30  Law  J.  Bep. 
(n.s.)  C.P.  109. 
Mr.  MiXlax,  in  reply,  as  to  the  Soger  A. 
Hivm  only. 

LosD  JusTiCK  Jamks. — I  am  of  opinion 
that  the  decree  of  t^e  Vioe- Chancellor 
must  be  discharged. 

Though  filed  as  a  bUI  for  a  genend 
account  between  principal  and  agent,  the 
bill  was  really  filed  for  the  purpose  of 
getting  the  opinion  of  the  Court  upon 
three  qurations,  and  three  questions  only. 
That  is  the  mode  in  which  the  bill 
itself  states  it.  The  plaintiffs  say  there 
are  three  questions.  One  is  as  to  the  loss 
of  a  ship — neglect  with  respect  to  re-in- 
surance followed  by  the  loss  of  the  ship. 
The  next  is  the  question  of  interest,  and 
the  third  is  the  question  of  discount. 
Those  ure  the  only  questions  which  have 
arisen.  They  say  i^at  certain  questions 
have  arisen,  and  they  state  the  questions. 
That  being  so,  there  is  no  doubt  upon 
the  &oe  of  the  bill  an  admission  agauist 
the  plaintiff  that  but  for  those  questions 
there  would  be  nothing  to  litigate  about 
in  this  Court  or  in  any  Court. 

Now,  how  do  those  tihree  questions 
stand  P  First  of  all,  with  respect  to  the 
interest,  I  am  of  opinion  that  tlie  case 
intended  to  be  made  by  this  bill  has 
whollyfailed.  The  case  made  by  the  bill  is, 
not  that  the  defendants  were  not  entitled 
to  claim  interest  with  respect  to  the 
moneys  that  they  paid,  but  that  instead 
of  charging  interest  from  the  end  of  iba 
year,  which  was  the  proper  time  to  do 
it,  they  charged  the  interest  &om  the 
time  at  which  the  actual  sums  were 
paid  during  the  year;  and  the  plain- 
tiffs allege  that  the  interest  during  that 
portion  of  the  year  ought  to  be  disal- 
lowed. The  answer,  as  counsel  has  put 
it,  is  this — "  If  we  had  been  minded  we 
were  entatled  to  chaise  interest  from  the 
time  the  premium  was  paid  or  supposed 
to  have  been  paid,  but  we  did  not  do 
it,  we  only  charaed  interest  from  the  end 
of  the  year,  wmch  is  upon  the  plead- 
ings admitted  to  be  nght.  The  ao- 
counts  are  produced,  and  there  is  no 
trace  of  any  such  interest  being  charged 
except  at  the  end  of  the  year." 
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Then  the  next  thing  is  as  to  the 
premiums — the  discount,  or  whatever  it 
may  he  called,  the  allowance,  or  gra- 
tnity,  which  the  broker  receives  from  the 
underwriters.  The  plaintiffs  say — "  You 
are  onr  agents,  and  you  have  received 
a  gratuity  in  the  course  of  that  agency, 
which  yon  oughtnot  to  keep  for  yourselves. 
You  are  mere  agents,  and,  according  to 
the  principle  of  the  Court,  a  mere  agent 
has  no  right  to  receive  any  benefit  him^ 
self  in  the  course  of  his  agency,  he  has 
no  right  to  make  any  profit  in  the  shape 
of  discount,  or  anything  of  that  kind."  I 
believe  the  principle  is  laid  down  in  one  or 
two  cases  which  were  brought  before  me 
as  V.C. — in  the  Queen  of  Spain  v.  Parr  (uhi 
supra),  where  I  acted  upon  the  principle. 
The  question  is,  whether  the  agent  has 
been  otherwise  reimbursed,  and  whether 
be  has  received  a  gratuity  of  which  his 
principal  is  supposed  to  be  ignorant. 
But  here,  whether  they  are  called  insu- 
rance brokers,  or  insurance  agents,  or 
merchants  doing  brokerage  business  or  in- 
surance business,  the  mere  name  was  not 
a  matter  of  the  slightest  consequence. 
What  was  done  was  this — These  were 
gentlemen,  merchants  in  London^  minded 
to  do  insurance  business  as  agents  of 
the  plaintifEk,  and  minded  to  do  other 
business  connected  with  it,  and  appa- 
rently doing  insurance  business  not  only 
for  the  plaintiffs,  but  for  other  clients  who 
came  to  them.  As  stated  on  the  part  of 
the  plaintiffs,  they  were  agents  to  under- 
write, and  to  settle  losses  in  respect  of 
policies,  and,  whether  you  call  them  agents 
or  not,  they  were  agents  or  brokers  to 
effect  re-insurances  in  those  cases  in  which 
re-insurances  were  thought  right  by  the 
principals  in  N^w  York.  That  part  of 
the  business  it  is  quite  clear  was  the  busi- 
ness which  was  thought  to  be  most  pro- 
fitable, because  it  appears  tcova.  the  letters 
that  the  defendants  represented  that  they 
■would  not  carry  on  the  other  part  of  the 
-business  without  that,  and  it  was  not 
likely  that  the  plaintiffs  could  get  any  other 
persons  to  act  as  agents  without  allow- 
ing them  to  obtain  the  profit  of  that  par- 
ticular business.  Now,  with  regard  to 
the  other  part  of  the  business,  which  is 
the  underwriting,  with  respect  to  settling 
the  losses  an  actual  agreement  is  made, 
Nbtt  Sbbies,  43. — Cbanc. 


and  the  termsof  remnneiation  are  reduced 
into  writing,  but  with  regard  to  this  part, 
not  only  is  the  remuneration  not  reduced 
into  writing,  but  no  remuneration  ever 
waspaid  by  the  plaintiffs,  or  supposed  to 
be  paid  by  the  plaintiffs,  to  the  defendants 
at  aU.  It  was  done  by  them  to  obtain 
profit,  and  was  known  to  be  a  profitable 
part  of  the  business.  It  was  not  profit- 
able by  reason  of  anything  which  was  to 
be  paid  by  the  plaintiffs  to  them  as  their 
paid  servants  or  agents,  which  seems  to 
me  to  be  the  view  the  yice-Chancellor 
has  taken,  but  they  were  left  to  make  tiie 
profit  which  was  incidental  to  the  busi- 
ness itself.  That  was  the  character  of  their 
employment ;  otherwise  it  would  not  have 
been  a  profitable  employment.  The  profit 
was  not  to  come  firom  the  plaintiffs  in 
the  shape  of  any  direct  payment,  it  was 
to  be  profit  which  should  enure  to  the 
defendants  in  the  ordinary  course  of  that 
kind  of  business.  That  was  the  business 
of  going  to  underwriters  and  getting 
them  to  accept  the  risks,  pajring  them 
the  premiums  for  it.  That  is  a  well 
known  business,  and  the  person  connected 
with  that  kind  of  business,  whether  yon 
call  such  a  peraon  a  broker  or  not,  the 
person  who  is  the  agent  for  the  merchant, 
or  anybody  else  who  goes  and  obtains  the 
insurances,  receives,  in  the  particular 
form  which  was  adopted  here,  a  discount 
of  five  per  cent.,  which  he  puts  into  his 
own  pocket.  He  is  paid  by  the  nnder- 
writer  instead  of  by  his  principal,  and 
then' by  a  practice  quite  as  well  known, 
recognised  by  the  Courts  of  law  of  this 
country,  referred  to  over  and  over  again, 
there  is  another  thing  which  oconis, 
there  is  a  g^tnity  which  the  broker  gets 
npon  the  settlement  of  the  accounts  by 
receiving  twelve  per  cent,  upon  the  ba- 
lance if  the  balance  should  happen  to  be 
a  favourable  one  ;  that  is,  if  the  under- 
writer finds  it  to  be  a  profitable  account 
he  gives  twelve  per  cent,  upon  it  to  the 
broker  who  bronght  the  business  to  him. 
It  is  not  upon  the  particular  transaction, 
as  I  gather,  but  it  is  upon  the  whole  result 
of  the  transactions  which  the  broker  has 
introduced  to  the  particular  underwriter, 
calculated  upon  all  the  business  during  the 
Avhole  year.  That  is  the  established  re- 
muneration which  a  broker  receives  for 
6C 
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efifecting  that  bnameas.  In  ray  opinion 
that  is  as  right  a  thing  as  the  fire  per 
cent.  The  plaintiffs  have  never  disputed 
that  the  defendants  were  entitled  to  re> 
tain  in  their  own  pockets  the  five  per 
cent.  They  say,  we  knew  that,  bat  we 
did  not  know  of  the  other.  They  never 
enquired.  They  say,  we  meant  it  to  be 
according  to  the  nsnal  practice,  and  they 
never  made  any  enquiry  about  it  until  the 
year  1866,  when  it  appears  upon  their  own 
case  that  in  conversation  the  defendants 
told  them  what  the  nature  of  their  profit 
was.  That  was  stated  to  the  vice-presi- 
dent of  the  plaintiffs'  company,  and  was 
communicated  to  the  president.  Both 
these  people  knew  it  in  the  year  1866. 
It  is  not  pretended  that  there  was  a  sha- 
dow of  a  complaint  by  those  gentlemen  at 
that  time.  They  allowed  the  matter  to  go 
on  during  the  remainder  of  the  year  1866, 
and  daring  186?  and  part  of  1868,  with- 
outthe  slightest  suggestion  that  there  was 
anythiug  wrong  in  what  the  defendants 
were  doing,  and  they  were  allowed  to  go 
on  doing  their  work  upon  that  under- 
standing. I  think  that,  under  these  cir- 
oomstanoes,  the  dispute  on  the  part  of  this 
company  is  deficient  in  honesty  as  well  as 
in  law.  I  think  that  they  ought  not  to 
have  disputed  the  thing  when  they 
allowed  the  defendants  to  go  on  after 
1866,  even  if  they  had  any  reason  to  find 
&alt  before. 

That  disposes  of  the  question  of  inter> 
est  and  of  the  question  of  the  ao-called 
discount. 

Then,  with  regard  to  the  other  point,  I 
am  of  opinion  that  it  never  could  be  the 
subject  of  a  suit  in  equity.  I  asked  in 
Tain  for  any  authority  in  which  it  is  laid 
down  that,  as  between  principal  and 
agent,  with  an  outstanding  account  be- 
tween them,  you  can  introduce  an  item 
for  damages  occasioned  by  the  negli- 
gence of  the  agent  in  disobeying  some 
instructions  of  his  principal.  The  most 
analogous  case  to  it  is  that  which  I  sug- 
gested, of  taxing  a  solicitor's  bill  and 
taking  cash  accounts  between  him  and  his 
client.  I  have  never  heard  that  in  such 
a  case  you  can  introduce  into  the  account 
the  loss  sustained  by  the  negligence  of  the 
solicitor  in  carrying  on  an  action  impro- 
perly, or  never  investigating  a  case  at  all. 


That  must  be  left  to  the  common  re- 
medy of  an  action  at  law  for  negligence. 
The  case  of  a  solicitor  was  referred  to,  in 
which  a  demurrer  to  a  cross  bill  was  over- 
ruled. There,  the  solicitor  having  security 
for  his  costs,  filed  a  bill  to  enforce  that 
security,  and  there  was  across  bill  saying 
that  there  was  nothing  due,  because  t^ere 
had  been  so  much  negligence  that  the 
solicitor  was  not  entitled  to  recover.  That 
was  totally  different,  and  was  a  clecu-  case, 
for  in  ascertaining  the  amount  due  upon 
the  security,  the  question  woald  neces- 
sarily arise.  But  with  that  exception, 
that  single  exception,  no  case  is  suggested 
in  which  an  action  for  negligence  has  been 
brought  into  this  Court  mra^ly  because 
there  has  been  some  money  account  be- 
tween the  employer  aad  tiie  employed 
with  respect  to  the  matter  in  which 
the  supposed  negligence  has  arisen.  I 
am  of  opinion,  therefore,  the  bill  was  not 
rightly  filed.  The  answer  contains  the 
same  objection  as  if  the  bill  had  been  de- 
murred to,  and  I  am  of  opinion  that  if  there 
had  been  a  demurrer  it  ought  to  have 
been  allowed.  There  being  only  three 
points  alleged  by  the  bill  as  having  arisen 
in  the  matter,  and  all  three  points  being 
decided  against  the  plaintiffs,  the  only 
consequence  is  that  the  bill  must  be  dis- 
missed with  costs. 

LoKD  Justice  Mbllish. — I  am  of  the 
same  opinion.  The  first  question  to  he 
considered  is,  what  remuneration  were  the 
defendants  entitled  to  chai^  the  plain- 
tiffs for  acting  as  their  agents  in  effecting 
re-insarances  and  making  themselves  lia- 
ble to  pay  the  premiams  on  those  re-in- 
surances to  the  underwriters  ?  Now,  the 
plaintiffs  being  a  large  insurance  company 
in  New  York,  by  jihe  letter  of  the  15th  of 
June,  1858,  proposed  to  the  defendants  to 
act  as  their  agents  for  the  purpose  of  pay- 
ing the  amount  due  on  policies,  when  losses 
occurred,  which  they  were  going  to  make 
payable  in  England.  That  was  the  prin- 
cipal matter  which  they  wished  to  employ 
them  for,  and  they  asked  what  would  \x 
the  charge  the  defendants  would  make  if 
they  were  appointed  agents  for  that  pur- 
pose, and  the  defendants  answered  that 
their  charge  would  be  two  and  a  half 
per  cent. ;  those  being  the  usual  terms 
for  settling   and  paying    claims.     Then 
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the  plaintUfb  accept  that  ofifbr,  and  men- 
tion in  the  letter  accepting  the  offer  that 
"we  shall  frequently  have  re-insurance 
and  other  business  negotiations  to  make 
through  yon,"  but  they  ask  no  question 
as  to  what  will  be  the  charge  which  the 
defendants  will  make  for  effecting  such  re- 
insurances. The  defendants  accept  that 
offer,  and  the  business  goes  on  and  is  trans- 
acted between  the  two  parties,  and  large 
quantities  of  re-insurances  are  effected. 
In  the  accounts,  as  far  as  we  have  them 
before  us,  the  defendants  simply  charge 
the  plaintiffs  with  the  full  amount  of  pre- 
miums, with  interest,  pavable  from  the  1st 
of  January  succeeding  the  time  when  the 
particular  insurances  are  made,  and  the 
plaintiffs  go  on  settling  the  accounts  and 
pajring  them  from  time  to  time  daring  the 
eight  years,  making  no  objection  to  that 
mode  of  charging.  It  is  obvious  from 
that  that  they  are  not  charged  any  bro- 
kerage for  re-insuiance,  nor  do  they  pay 
it.  Then  it  is  quite  obvious  that  they 
must  have  known,  and  they  do  not 
deny  that  they  did  know,  that  the  de- 
fendants were  to  receive  their  remune- 
ration by  means  of  a  certain  allowance 
or  discount  frt>m  the  underwriters  with 
whom  they  made  the  bargains.  It  is 
easy  to  ascertain,  by  enquiring,  what  is 
the  usual  and  ordinskry  charge  which 
agents  who  effect  re-insurances  are  enti- 
tled to  make.  K  a  person  employs  another 
whom  he  knows  carries  on  a  large  business 
to  do  certain  work  for  him,  and  does  not 
choose  to  ask  him  what  his  charge  will 
be,  and  in  fact  knows  that  he  is  to  be 
remunerated,  not  by  him  but  by  the  other 
3)erBon  with  whom  tiie  agent  is  to  transact 
the  business — which  is  a  very  common 
thing  in  mercantile  business — if  he  does 
not  choose  to  take  the  trouble  to  enquire 
what  the  amount  is,  he  must  pay  the 
ordinary  amount  which  such  agents 
receive. 

Now  what  are  the  reasons  which  they 
allege,  why  the  Great  Western  Insurance 
Company  should  not  pay  to  the  defend- 
ants the  ordinary  charge — it  seems  to  me 
immaterial  whether  yon  call  the  agent  a 
broker  or  not — but  why  should  they  not 
pay  the  ordinary  charge  allowed  to,  and 
received  by,  agents  who  effect  insu- 
rances?   The  sole  question  to  be  decided 


is,  whether,  the  business  having  been 
carried  on,  I  think  from  1858  to  1868, 
the  circumstance  that  the  company  did 
not  discover  till  1866  this  practice  as 
to  the  underwriters  allowing  the  twelve 
per  cent,  affords  any  reason  why  they 
should  be  allowed  to  re-open  this  matter, 
and  have  an  account  so  as  to  obtain  a 
share,  or  the  whole,  of  that  twelve  per 
cent,  for  themselves.  Even  if  they  had 
never  discovered  it  until  after  the  whole 
account  was  closed,  I  am  of  opinion,  that 
if  a  principal  employs  an  agent,  and  does 
not  ask  what  his  remuneration  is,  and  the 
agent  goes  on  and  transacts  business  on 
that  footing,  the  princiftal,  knowing  that 
the  agent  is  to  receive  his  remuneration 
from  the  other  persons  witii  whom  he 
deals,  and  not  choosing  to  make  enqui- 
ries, is  bound,  bv  the  ordinary  custom 
and  usage,  though  he  does  not  know  it. 
Secondly,  I  entirely  agree  with  what 
the  Lord  Justice  has  said,  that,  having 
discovered  it  in  the  year  1866,  they 
ought  to  have  stopped  at  once,  and  not  to 
have  gone  on  dealing  for  two  years  with, 
out  making  any  objection.  There  is  no 
reason  to  suppose  that  Messrs.  Pickersgill 
&  Son  would  have  consented  to  act  for 
them  on  any  other  than  the  ordinary 
footing. 

It  seems  to  me  also  quite  clear  on  the  ques- 
tion of  interest,  becapse  the  thing  has  been 
settled  ever  since  the  time  of  Lord  Mans- 
field, with  reference  to  this  very  peculiar 
business  of  insurance  agents  and  brokers, 
that  though  the  premium  may  not  have 
been  paid  by  the  assured  to  the  broker, 
and  may  not  have  been  paid  by  the  broker 
to  the  underwriter,  yet,  as  between  the 
assured  and  the  broker,  it  is  considered 
to  have  been  paid  from  the  moment  of 
the  insurance  being  effected,  and  the  bro- 
ker makes  his  own  bargain  with  the  un- 
derwriter when  the  premium  is  to  be  paid 
to  him.  The  bargain  was,  as  it  is  proved 
by  the  account — and  there  is  nothing  un- 
reasonable in  it — that  Messrs.  Pickersgill 
would  g^ve  the  company  credit  up  to  the 
end  of  the  year,  which  is  exactly  the  same 
time,  as,  according  to  the  credit  system, 
the  underwriter  gives,  and  if  it  was  not 
paid  at  the  end  of  the  year  then  interest, 
as  on  a  mercantile  account,  was  to  bj 
charged  from  that  time.     That  appears 
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to  me  to  be  perfectly  correct,  and  there 
is  no  reason  at  all  why  this  account 
shonld  be  taken,  and  the  matter  re-opened 
for  the  purpose  of  making  fishing  enqui- 
ries, for  which  there  is  no  occasion  or 
ground  whatever,  whether  payments  were 
made  to  the  underwriters  on  the  Ist  of 
January  or  at  some  time  afterwards.  It 
appears  to  me  there  is  no  right  to  make 
any  such  enquiries 

I  also  entirely  ag^ree  that  as  to  the  last 
matter — the  Roger  A.  Hiem — ^this  is  not 
a  case  for  a  Court  of  equity,  but  is  only 
a  case  for  a  Court  of  law.  I  should  say 
that,  though  generally  I  am  very  sorry  to 
send  persons  from  this  Court  to  bring  their 
suits  to  another  Court,  yet  I  cannot  help 
thinking  that  this  is  really  a  case  for  a 
mercantile  jury  sitting  at  Guildhall  to  say 
whether  there  has  been  negligence  in  not 
re-insuring  this  ship,  for  which  the  de- 
fendants ought  to  be  liable.  I  am  very 
glad  not  to  be  obliged  to  express  an 
opinion  one  way  or  other  on  the  subject. 
No  case  having  been  cited  to  us  in  which 
a  Court  of  equity  has  ever  taken  upon 
itself  to  decide  such  a  question,  I  am  of 
opinion  that  it  is  not  cidled  upon  to  de- 
cide it  when  the  objection  is  taken  as  it 
is  here. 

Appeal   allowed,  and  bUl  dismissed 
with  costs. 


Solicitorg— Messrs.  Thomas  &  Hollams,  for  the 
plaintiffs ;  Messrs.  Waltons,  Bubb  &  'Writon, 
for  the  defendants. 


,V.O.  I 
1, 13.  J 


THB  COBPORATION    OP  HUD- 
DEBSFIELD    AND  JACOHB. 


3£ALra8,V.C. 

1874 
Jam.  12 

Arbitration  —  Award  —  Motion  to  set 
aside— 9  ^  10  WiU.  8.  c.  15,  «.  2— "Last 
Day"  of  Term — Making  Complaint — 
Notice  of  Motion. 

The  last  day  of  term  is  too  late  for  the 
commencement  of  a  proceeding  to  set  aside 
an  award  wider  9  ^  10  WiU.  3.  c.  15,  s.  2. 

Service  of  a  notice  of  motion  to  set  aside 
an  award  which  has  been  made  a  rule  of  the 
Oowtof  Chancery  is  "making  a  complaint" 
ioithin  the  meaning  of  the  statute. 


This  was  a  motion  to  set  aside  an  award 
made  between  the  Corporation  of  Hud- 
dersfield  and  Mr.  Jacomb,  determining 
the  amount  of  purchase-money  and  com- 
pensation  to  be  paid  to  him  for  his  intor^ 
in  certain  lands  taken  by  the  corporation 
under  the  powers  conferred  upon  them  by 
the  Huddersfield  Waterworks  Act,  1869 
(32  &  33  Vict.  0. 110).  After  the  passing 
of  the  Act  the  corporation  entered  into 
negotiations  with  Mr.  Jacomb  for  the 
purchase  of  his  interest  in  the  lands  in 
question ;  but  the  parties  being  unable  to 
agree  as  to  the  amount  of  purchase-money, 
the  matter  was  referred  to  two  arbitrators 
or  their  umpire  in  the  usual  way.  Eventu- 
ally the  umpire,  the  arbitrators  having 
differed,  made  his  award  on  the  16th  of 
June,  1873,  and  on  the  20th  of  June, 
1873,  the  award  was  taken  up  by  the 
corporation.  On  the  20th  of  October, 
1873,  Mr.  Jaoomb  gave  notice  to  the  cor- 
poration of  his  intention  to  have  the  sub- 
mission made  a  rule  of  the  Court  of 
Queen's  Bench,  and  asked  them  for  the 
appointment  of  his  arbitrator,  which  was 
then  in  their  liands.  s^He  obtained  the 
document  on  the  12th  of  November,  and 
on  the  following  day  served  the  corpora- 
tion with  notice  of  a  summons  to  produce 
the  appointment  of  their  arbitrator,  for 
the  purpose  of  having  the  submission 
made  a  rule  of  Court ;  but  at  the  hear- 
ing of  the  summons  on  the  15th  of  No- 
vember the  corporation  opposed  it,  on  the 
ground  that  they  had  the  previous  day 
made  the  submission  a  rule  of  the  Court 
of  Chancery,  under  the  Act  9  A  10  WilL 
3.  c.  15,  and  the  hearing  was  adjourned 
till  the  18th  of  November,  when  the 
Master  by  whom  it  was  heard  ordered 
the  corporation  to  produce  a  verified  copy 
of  the  appointment  of  their  arbitrator 
within  two  days.  The  corporation  then 
appealed  from  this  order,  but  the  appeal 
was  dismissed. 

On  the  19th  of  November  Mr.  Jacomb 
gave  notice  to  the  corporation  of  the 
present  motion  for  the  25th  of  November, 
which  was  a  motion  day  and  the  last  day 
of  Michaelmas  Term.  The  20th  of  No- 
vember was  the  only  other  motion  day 
between  the  19th  and  the  25th.  The 
motion  havingacoordingly  been  mentioned 
on  the  25th,  stood  over  by  arrangement,  on 
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the  understanding  that  it  should  be  treated 
at  the  hearing  as  if  it  had  been  made  on 
the  last  day  of  Michaehnas  Term. 

The  notice  of  motion  stated  the  grounds 
on  which  Mr.  Jacomb  sought  to  have  the 
award  set  aside. 

Upon  the  motion  now  coming  on  for 
hearing, 

Mr.  Higffins  and  Mr.  Bagshawe,  for  the 
corporation,  took  the  preliminary  objection 
that  the  motion  was  too  late.  By  section 
2  of  the  Act  9  &  10  Will.  3.  c.  15  (1)  the 
motion  to  set  aside  an  award  mast  be 
made  not  on,  but  "before  the  last  day  "  of 
the  next  term  after  the  making  of  the 
award.  The  cases  on  that  Act  have  laid 
down  the  rule  that  the  words  of  that  sec- 
tion are  to  be  construed  strictly  as  against 
any  person  moving  under  it  to  set  aside 
an  award.  The  Iwi  day  of  term,  there- 
fore,  will  not  do.  The  "  complaint "  must 
be  actually  made  before — 

Reynolds  v.  Askew,  5  Dowl.  P.C.  682 ; 

In  re  Evans  and  Howell,  4  Man.  &  G. 
767 ;  6  So.  N.S.  240. 
[Malins,  Y.C— But  here  the  notice  of 
motion  was  given  on  the  19th  of  Novem- 
ber. Has  it  ever  been  decided  that 
"complaint"  is  not  "made"  when  the 
notice  of  motion  is  served  P] 

The  Act  must  be  construed  strictly.  The 
motion  itself  must  be  made  in  open  Court 
before  the  last  day.  It  has  never  been 
decided  that  service  of  a  notice  of  motion 
is  a  "  complaint  in  Gourt"  The  motion 
must  be  made  within  the  time  prescribed 
by  the  Act,  whatever  may  be  the  grounds 
of  objection  to  the  award — 

Zaehary  v.  8h«pherd,  2  Term  Bep. 
781; 

Lowndes  v.  Lowndes,  1  East  276. 
The  Gourt  has  no  jurisdiction  unless  the 
sabmission  be  made  a  rule  of  Court — 

(1)  Section  Zof  the  Act  9  &  10  Will.  3.  c.  16, 
enacts,  "  That  any  arbitration  or  ompirage  pro- 
cured by  cormptioD  or  undoe  means,  shall  be 
judged  and  esteemed  Toid  and  of  none  effect,  and 
aocOTdingly  be  set  aside  by  any  Court  of  lav  or 
eqnity,  so  as  complaint  of  such  corruption  or  undue 
practice  be  made  in  the  Court  wheie  the  rule  is 
made  for  submission  to  such  arbitration  or  um- 
pirage before  the  last  day  of  the  next  term  after 
snch  arbitration  or  nmpiiage  made  and  published 
to  the  parties ;  anything  in  this  Act  contained  to 
the  contrary  notwithstanding." 


Davis  V.  Getty,  1  S.  &  St.  411 ;  a.  o. 
1  Law  J.  B«p.  (o.s.)  Chanc.  209 ; 
Dawson  v.  Sadler,  ib.   537 ;   s.  c.  2 
Law  J.  Bep.  (o.s.)  Chanc.  80. 
And  the  jurisdiction  is  confined  to  that 
Court  of  which  the  submission  is  made  a 
rule — 

Auriol  V.  Smith,  Turn.  &  R.  121. 
Harvey  v.  SheUon,  7  Beav.  456 ;  s.  c. 
13  Law  J.  Rep.  (n.s.)  Chanc.  466, 
where  the  Master  of  the  Rolls  apparently 
extended  the  time  limited  by  the  Act^for 
making  the  complaint,   cannot  be  con. 
sidered  as  an  authority,  as  the  point  was 
not  fully  argued. 
They  also  referred  to 

Bussell  on  Arbilraiion,  4th  ed.  pp. 
639,  640, 
citing 

Boss  V.  Boss,  16  Law  J.  Rep.  (m.s.) 
Q.B.  138 ; 
and 

In  re  The  Midland  Railway  Company 
and  Homing,  4  Dowl.  &L.  P.O.  788. 
Mr.  Cotton,  as  amicus  curice,  mentioned 
In  re  Elliot  and  The  South  Devon  Bail- 
way  Company,  2  De  Cl«x  &  S.  17. 
Mr.  Olasse  and  Mr.  W.  Barber,  for  Mr. 
Jacomb. — This  motion   is  not  too  late. 
Moreover,  the  corporation  delayed  making 
the  submission  a  rule  of  Court,  in  order 
to  prevent  Mr.  Jacomb  &om  moving  to 
set  aside  the  award,  inasmuch  as  the 
Court  cannot  entertain  such  a  motion 
until  the  submission  is  made  a  rule  of 
Court — 

Dams  V.  Oetty  (vbi  supra). 
This  Court  should  take  into  consideration 
all  the  equitable  circumstances  of  the 
case,  which  shew  that  we  could  not  have 
moved  earlier  than  the  25th  of  November, 
and  not  follow  the  strict  construction  of 
the  Act  adopted  in 

In  re  Evans  and  Howell  (ttftt  supra). 
The  true  meaning  of  the  Act  is,  that  corn* 

C*  ^int  most  be  made  "  on  or  before  Uie 
t  day,"  that  is,  before  the  term  ends. 
There  is  no  object  in  reserving  the  "  last 
day."    We  rely  on 

Harvey  v.  Shelton  {vhi  supra)  ; 
and  in 

Be  Perring  and   Keymer,  8   Dowl. 
P.C.  98, 
the  Court  enlarged  the  time  for  moving 
to  set  aside  an  award. 
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We  alao  snbmit  that  the  notice  of  mo- 
tion, setting  forth  the  gronnds  of  Mr. 
Jacomb's  objection  to  the  award,  was  a 
sufficient  "complaint"  to  bring  him 
-within  the  statute,  and  corresponded  to 
the  three  weeks  allowed  for  giving  notice 
of  appeal  hy  sectioa  124  of  the  Companies 
Act,  1862. 

In  re  Elliot  and  The  South  DevonBaiU 
way  Company  (ubi  supra), 
was  not  a  case  under  the  Statute  of  Will. 
3,  but  under  the  Lands  Clauses  Act. 
They  also  referred  to 

Brown  v.  Brown,  1  Vem.  157. 
Mr.  Eiggins,  in  reply. — The  decision 
in 

Be  Perring  and  Keymer  (ubi  supra) 
has  been  qaestioned  on  several  occasions ; 
see 

Bussell  on  Arbitration,  4th  ed.  p.  638. 
In  re  Evans  and  HoweU  (ubi  supra) 
is  a  later  decision,  and  was  not  cited  in 

Harvey  v.  Shelton  (uhi  supra). 
The  Court  of  Chancery  will  only  exercise 
its  jorisdiction  when  the  matter  is  brought 
before  it  within  the  statutory  time — 

Smith  V.  Whitmore,  1  Hem.  &  M. 
576 ;  8.  c.  2  De  Gex,  J.  &  8. 297 ; 
B.  c.  33  Law  J.  Bep.  (n.s.)  Chanc. 
713. 

MuiNS,  Y.O. — ^This  is  a  technical  ques- 
tion, but  it  may  be  one  of  great  importance.- 
It  appears  that  Mr.  Jaoomb  was  made 
aware  of  the  award  in  June,  1873,  but  he 
allowed  the  whole  period  from  that  time 
till  the  month  of  October  to  slip  away 
without  taking  any  action.  Then  in  Oc- 
tober he  took  the  first  steps  for  making 
the  submission  a  rule  of  the  Court  of 
Queen's  Bench.  Pending  this  process  the 
corporation  made  the  submission  a  rule  of 
this  Court.  There  was  thus  complete 
jurisdiction  in  this  Court,  and  Mr.  Jacomb 
might  have  moved  this  Court  to  set  aside 
the  award  before  the  last  day  of  term,  the 
25th  of  November.  Therefore  there  can- 
not be  said  to  have  been  great  diligence 
on  his  part.  But  the  question  1  have  now 
to  decide  is,  whether  he  has  not  come  to 
the  Court  too  late.  The  question  whether 
the  25th  of  November  was  too  late  must 
depend  upon  the  words  of  the  statute  as 
interpreted  by  the  Courts  of  Law  and 
Equity.     [His  Honour  then  read  the  2nd 


section  of  the  Act,  and  proceeded.]  Ac- 
cording to  the  strict  grammatical  con- 
struction of  the  English  language,  the 
words  "before  the  last  day  of  the  next 
term  "  cannot  include  the  last  day  of  the 
term ;  and,  therefore,  if  the  matter  were 
res  nova,  I  should  come  to  tiie  conclnsioa 
that  "before"  must  mean  before,  tmd  that 
the  latest  day  on  which  the  complaint 
can  be  made  must  be  the  last  day  but  one 
of  the  term,  though  why  the  Act  excludes 
the  last  day  I  do  not  know.  But  nothing 
can  be  more  expressly  to  the  point  than 
the  decision  in  In  re  Evans  and  Howell  (ubi 
supra),  Mr.  Justice  Maule  there  says, 
"By  the  statute,  therefore,  a  party  in 
whose  fiivour  an  award  has  heea.  made 
is  entitled  to  the  benefit  thereof^  unless 
a  motion  be  made  to  set  it  aside  before  the 
last  day  of  the  following  term.  To  allow 
this  application  would  be,  in  effect,  to 
repeal  the  Act."  That  is  an  express  de- 
cision in  the  year  1842.  But  it  is  said 
that  a  different  decision  would  have  been 
arrived  at  in  the  Court  of  Chanoeiy.  I 
should  be  sorzr  to  say  that  the  ,Conrt  of 
Chancery  could  come  to  a  different  con- 
clusion to  a  Court  of  law  upon  the  lan- 
guage of  a  statute.  My  opinion  is,  that 
all  the  Courts  of  justice  in  this  country 
should  come  to  the  same  conclusion  upon 
the  languE^  of  a  statute.  It  is  said  uiat 
Harvey  v.  Shelton  (ubi  supra)  is  an  au- 
thority that  the  last  day  of  term  is  not 
too  late ;  but  I  cannot  so  regard  it.  The 
motion  in  that  case  seems  to  have  been 
brought  on  upon  the  last  day  of  term, 
and  it  seems  to  have  been  assumed,  and 
erroneously  assumed,  by  both  parties  that 
the  last  ^y  of  term  was  soon  enough, 
when  there  was  a  standing  decision  tiie 
other  way  in  In  re  Evans  and  Howell  (ubi 
supra).  That  case  was  not  cited  to  Lord 
Langdale,  and  I  am  clearly  of  opinion 
that  if  it  had  been  he  woidd  have  come 
to  the  conclusion  that  the  last  day  of 
term  was  too  late  for  bringing  on  tiie 
motion.  Therefore,  on  these  grounds,  I 
am  of  opinion  that  the  last  day  of  term 
is  too  late  for  the  commencement  of  a 
complaint.  But  another  question  raised 
is,  as  to  what  constitutes  the  commence- 
ment of  a  complaint.  This  is  the  Court 
in  which  the  complaint  is  to  be  made, 
and  the  question  must  be  determined  by 


Digitized  by 


Google 


Vol.  43.] 


MICHAELMAS  1873  to  MICHAELMAS  1874. 


751 


tiie  natnre  and  coarse  of  proceedings  in 
this  Court.  Notice  of  motion  was  served 
on  the  19th  of  November.  Was  that  a 
complaint  ?  If  so,  it  was  in  time.  It 
seems  to  have  been  assumed  in  Auriol  v. 
Smith  (tibi  supra)  that  it  would  be  saffi> 
cient  to  take  the  iirst  step.  No  doubt 
that  point  was  not  adjudicated  upon,  but 
it  seems  to  have  been  assumed  that  if  a 
bill  were  filed  it  would  have  been  suffici- 
ent. But  it  is  not  necessary  to  file  a  bill, 
since  a  more  sommarj  mode  of  procedure 
is  allowed  by  motion,  which  is  the  proper 
mode  of  proceeding  to  set  aside  an  awcml. 
At  common  law  the  case  is  quite  different, 
and  no  proceeding  could  be  commenced 
by  notice  of  motion.  But  surely  the  com- 
plaint began  when  a  notice  of  the  objec- 
tion to  the  award  was  given  by  one  party 
to  the  other,  which  brought  both  parties 
before  the  Court.  It  appears  to  me, 
tiierefore,  that  serving  the  notice  of  mo- 
tion was  "  making  a  complaint "  within 
the  meaning  of  the  statute.  If  I  take  the 
analogous  case  of  the  Statute  of  Limita- 
tions, service  of  a  writ  saves  the  remedy. 
So  a  right  of  appeal  is  secured  by  serving 
the  petition  of  appeal.  So  also  under  the 
Companies  Act.  Therefore,  though  I  am 
with  the  corporation  on  the  first  point,  I 
am  against  them  on  the  second,  and  the 
case  must  be  heard  on  its  merits. 

His  Honour  then  having  heard  Mr. 
Jacomb's  objections  to  the  award  fully 
argued  by  his  counsel,  pronounced  them 
vexatious  and  fiivolous,  and  refused  the 
motion  with  costs,  without  calling  upon 
the  other  side. 

Solicitors — Metumt.  Willumson,  Hill  &  Co.,  for 
Hr.  Jacomb ;  Hessn.  Van  Sandau  Sc  Cummiog, 
agents  for  Mr.  J.  Batley,  Huddersfleld,  for  the 
corpomtion. 


v.c.i 

18.    J 


IN  BE  THE  VICTORU  PALACE 
THEATRE   STNDICATE. 


Bacon,  V.C, 

1874 

July  18, 

Partnership  — Promoter — Misr^esenta- 
tion. 

Persons  suibseribed  to  a  scheme  for  the 
jaurchaee  and  resale  of  a  theatre.  The 
association  was  wound  up.  The  suhsorip' 
tions  amowUed  to  over  S,000l.  and  were  at- 


tached  to  a  form  appended  to  a  prospeetut 
which  falsely  stated  that  out  of  12,000Z. 
5,000{.  only  remained  for  subscription  :— 
Held,  that  the  promoters  who  issued  the 
prospectus  were  oontributories  to  an  extent 
proportionate  to  the  amount  not  subsoribed 
for. 

Messrs.  Moore  &  Delatorre  promoted 
a  scheme  for  the  purchase  and  resale  of 
the  Victoria  Theatre.  They  issued  a  pro- 
spectus, which  contained  the  following 
statement — "  The  lease  for  twenty-seven 
years  renewable  at  the  expiration  of  that 
term  &om  the  freeholder,  and  the  entire 
re-modelling,  re-decorating  and  furnish- 
ing, on  a  magnificent  scale,  will  cost 
12,000Z.,  and  of  this  sum  only  5,0002.  re- 
mains for  subscription."  Nineteen  per- 
sons subscribed  for  an  aggregate  amount 
of  a  little  more  than  5,000{.  The  state- 
ment  that  5,0002.  out  of  12,0002.  only  le- 
mained  was  fEilse. 

The  association  thus  formed  wasordered 
to  be  wound  up,  under  the  200th  section 
of  the  Companies  Act,  1862,  as  a  partner- 
ship of  more  than  seven  persons.  The 
official  liquidator  took  out  a  summons  to 
place  Messrs.  Moore  &  Delatorre  on  the 
list  of  oontributories,  in  respect  of  as 
much  of  the  12,0001.  as  had  not  been 
subscribed  for. 

Mr.  Kay  and  Mr.  Methold,  for  the  liqui- 
dator, took  no  part  in  the  arguments. 

Mr.  H.  M.  Jackson  and  Mr.  Solomon, 
for  Messrs.  Moore  &  Delatorre,  sub- 
mitted to  be  subscribers  to  the  extent  of 
1002.  They  contended  that  as  far  as  the 
representation  was  conoemed,  at  the  most 
they  would  be  put  in  the  place  of  a  person 
who  had  agreed  to  place  shares  and  a  con- 
tract to  place  shares  did  not  make  the 
contractor  a  contributory — 

Monarch  InswanceCompany,  Oorissen's 
Case,  42  Law  J.  Bep.  (n.s.)  Chano. 
864;  B.  0.  Law  Bep.  8  Chanc.  507. 

Mr.  Eddis  and  Mr.  T.  A.  Boberts,  for  the 
subscribers,  contended  that  Messrs.  Moore 
&  Delatorre  ought  to  be  placed  on  the  list 
in  respect  of  the  unsubscribed  shares. 
There  was  such  a  misrepresentation  as 
would,  as  between  them  and  the  sub- 
scribers, affect  the  contract — 

Henderson  y.  Lacon,  Law  Bep.  5  Eq. 
249} 
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BawUne  v.  Wiekham,  3  De  Otex  & 
J.  304  ;  s.  c.  1  Giff.  355 ;  b.  o.  28 
Law  J.  Rep.  (n.s.)  Chanc.  188 ; 
Carew's  Case,  7  De  Gex,  M.  4  G.  43  ; 
in  which  subscribers  to  a  scheme  for  in- 
corporating a  railway  company  were  held 
liable  to  their  co-subscribers  for  a  mis- 
representation in  a  prospectus.    In 

Leehe's  Case,  40  Law  J.  Rep.  (n.s.) 
Chanc.  172,  254 ;  s.  o.  Law  Rep.  6 
Chanc.  469, 
a  director  was  held  liable  for  having  al- 
lowed it  to  be  represented  that  he  held 
shares. 

They  cited  also 
Barnes's  Case,  41  Law  J.  Rep.  (n.s.) 
Chanc.  659. 
Mr.  Jackson  replied. 

Bacon,  Y.C,  said — ^This  case  has  been 
discussed  at  great  length ;  but,  in  my 
opinion,  it  is  one  which  does  not  present 
any  very  serious  difficulty. 

The  winding-up  order  has  been  made 
for  the  winding-up  of  a  partnership,  be- 
cause an  nnregist^^d  company  is  only  to 
be  considered  as  an  ordinary  partnership, 
and  it  comes  within  the  scope  of  the 
winding-up  Act,  because  the  number  of 
persons  composing  it  is  larger  than  that 
mentioned  in  the  Act. 

Now  the  200th  section,  to  which  refer- 
ence has  been  made,  is  as  plain  in  its 
terms  as  possibly  can  be.  The  words 
are: — "In  the  event  of  an  unregistered 
company  being  wound  up  every  person 
shall  be  deemed  to  be  a  contributory  who 
is  liable  at  law  or  in  equity  to  pay  or 
contribute  to  the  payment  of  any  debt  or 
liability  of  the  company,  or  to  pay  or 
contribute  to  the  payment  of  any  sum 
for  the  adjustment  of  the  rights  of  the 
members  amongst  themselves,  or  to  pay 
or  contribute  to  the  payment  of  the 
costs ;"  that  is  to  say,  it  is  the  most  or- 
dinary partnership. 

The  qnestion  before  me  is,  how  that 
partnership  is  constituted;  and,  for 
present  purposes,  it  is  originated  by  what 
IB  called  this  circular  letter,  which,  as  I 
read  it,  is  a  very  plain  invitation  on  the 
part  of  Moore  A  Delatorre,  who  had  sti- 
pulated that  they  should  be  managers  of 
the  partnership,  and  who  were  the  mana- 
gers of  file  partnership — an  invitation  to 


other  persons  to  whomsoeiver  it  might  he 
addreraed  to  come  and  join  in  Hie  partner- 
ship for  the  new  purpose  there  mentioned. 
The  capital  is  expressed  to  be  12,0002. 
That  is  the  invitation — "  Come  in  as  many 
of  you  as  will  and  join  the  partnership,  the 
capital  of  which  is  to  be  12,0002. ;  7,0002. 
of  that  has  been  already  collected,  and 
there  remains  only  5,0002. ;  you  who  con- 
tribute the  5,0002.  will  be  partners  in 
the  same  proportions  as  the  existing 
partners."  The  words  of  the  circular  are 
really  not  open  to  any  question,  in  my 
opinion.  "  The  great  success  which  has  at- 
tended the  Alhambra  Palace  as  a  place  of 
entertainment  has  induced  a  few  Mends 
to  enter  into  arrangements  to  provide  the 
Surrey  side  of  London  with  a  similar  es- 
tablishment." The  lease  and  so  on  "  will 
cost  12,0002.,  and  of  this  sum  5,0002.  only 
remains  for  subscription  when  the  above 
is  completed"  Then  it  says  what  is  to 
be  done  ;  and  a  form  of  receipt  is  an- 
nexed to  that  proposal,  which  is  in  these 
terms : — "  Received  the  sum  of  [blank], 
being  one  half  of  my  subscriptions  to- 
wards the  sum  of  12,0002.  for  the  pur- 
chase"  and  so  on  "of  the  above  theatre, 
in  accordance  with  the  statements  con- 
tained in  our  circular"  which  precedes 
that  form  of  receipt.  Can  there  be  any 
doubt,  then,  that  uie  moment  any  person 
answers  that  invitation,  and  subscribes 
any  sum  of  money,  that  he  becomes  a 
partner  in  the  concern,  of  which  already 
the  capital  consisted  of  7,0002.  and  to 
which  5,0002.  was  to  be  added  P  I  can- 
not conceive  that  any  doubt  exists  upon 
the  subject,  or  that  there  is  any  reason 
to  question  what  was  done.  If  any  other 
intention  had  been  in  the  mind  of  Messrs. 
Moore  &  Delatorre,  who  are  the  in- 
ventors and  originators  of  this  plan,  it 
ought  to  have  been  expressed  in  the  cir- 
cular. There  is  not  a  word  in  the  cir- 
cular which  throws  the  slightest  doubt 
upon  it.  They  are  the  inventors — ^they 
are  the  instigators — the  managers,  they 
have  the  power  all  in  their  own  hands, 
and  they  deal  with  the  thing  throughout. 
In  the  letter  of  May,  which  has  been  re- 
ferred to,  they  say,  wo  have  only  two 
shares  left,  and  you  must  be  quick  if  you 
want  to  take  them.  AccorcUng  to  Mr. 
Jackson's  argument^  that  means  only  two 
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shares  oat  of  5,000L  Suppose  it  yna, 
7,000?.  has  alreaidy  heon  snbscribed.  It 
is  not  only  two  sbares  out  of  ?,000Z.,  bnt 
we  haye  only  two  shares  out  of  12,000Z., 
which  are  required  to  carry  on  this  under' 
taking. 

Now  the  law  npon  the  salgect  is 
veiy  plain  and  dwtinct.  Bamms  T. 
Wuikhkm  (ubi  mpra),  is  a  case  which 
has  nearer  affinity  to  this  case  than  any 
other,  perhaps.  There  a  partnership 
contract  had  been  entered  into  npon  cer- 
tain  representations  that  the  assets  con- 
sisted of  so  and  so,  and  the  liabilities  were 
so  mnch,  and  so  on,  and  the  man  engaged 
to  come  in  upon  the  invitation  there  held 
out,  and  npon  the  representation  there 
made.  It  tnmed  ont  that  the  represent- 
ations were  erroneons.  Then  what  was 
the  consequence?  The  man  who  made 
them  was  held  to  be  bound  to  make 
good  the  representations  upon  which  he 
had  induced  another  person  to  enter  into 
obligations.  If  the  concern  had  been  go- 
ing on,  no  doubt  there  were  two  modes 
in  which  the  persons  who  had  agreed  to 
subscribe  by  the  misrepresentation  might 
have  been  relieved.  They  might  have 
said  that  the  representation  was  untrue, 
and  we  will  have  the  contract  rescinded ; 
or  they  might  have  said  the  representa- 
tion must  be  taken  to  be  true,  and  you 
must  Ailfil  your  part  of  it.  That  is  out 
of  their  reach  now,  because  the  winding 
up  order  has  reduced  the  members  of  the 
partnership  to  one  and  to  only  one  kind 
of  remedy  inter  se.  In  the  words  of  the 
statute,  their  equitable  rights  must  be 
ascertained  and  arranged  in  chambers. 
Messrs.  Moore  &  Delatorre  say  that  they 
were  mere  agents  in  this  matter,  and 
that  only  a  subscription  of  1002.  had  been 
made.  They  never  said  that  until  after 
the  event  has  happened  in  which  their 
liability  is  to  be  ascertained.  Before  that 
thej  were  the  managers  of  this  partner- 
ship, and  they  had  a  right  to  say  to  who- 
ever snbscribed,  and  to  all  the  world,  in 
the  proportion  of  seven  to  five,  "  this  is 
our  concern."  If  it  had  been  Buccessfal, 
would  there  have  been  any  ground  why 
the  subscribers  for  5,0001.  could  say  that 
they  wore  entitled  to  more  than  the  pro- 
fits, however  largo  thev  might  have  heen, 
than  the  proportion  which  five  bears  to 

Nsw  Sunss,  43.— CBiJca 


seven  P  How  could  they  dispate  the  rieht 
of  Messrs.  Moore  &  Delatorre  to  the  other 
seven  shares  of  the  co-partnership  P  What 
the  amount  of  liabilitiee  may  be,  it  is  not 
for  me  at  present  to  say,  and  I  have  not 
heard  at  present.    Whatever  they  may 
be,   these  persons,  partners  in  a  trading 
concern,  for  trading  concern  it  is,  buy  or 
lease,  fit  up  a  theatre,  and  so  on,  and 
whatever  hal»litie8  there  may  be  they 
must    bear  them  inter  se.     As  I  have 
said,  I   cannot  draw  any  distinction  be- 
tween this  and    any  ordinary  partner* 
ship,  I  mean  in  the  essence  of  a  part* 
nership  contract,   that  every  member  of 
it  is  to  bear  his  share  of  the   burden, 
and  to  have  his  share  of   the  profits. 
7,0001.  had  been  already  collected,  as  the 
managers  of  the  partnership  say.     In  my 
opinion,  they  must  be  held  to  make  tht^ 
statement  good.     If  they  can  give  in  the 
names  of  the  persons  who  had  agreed  to 
take  shares  to  the  amount  of  7,0002.,  the 
names  of  those  persons  will  be  inserted  in 
the  list  of  oontributories.    If  not,  as  to 
7,000Z.  they  most  be  inserted  in  the  list, 
in  order  to  make  up  the  contribuiaons. 

Th^  are  in  my  opinion  wholly  pre* 
Tented  from  saying  that  there  were  not 
other  shareholders ;  and  if  they  say  that 
there  were  others  but  cannot  shew  who, 
the  consequence  is,  that  they  must  say 
we  alone  were  the  shareholders.  In  short, 
it  seems  to  me  as  plain  as  possible  that  in 
carrying  the  200th  section  of  the  Act 
into  efiect,  the  official  liquidator  must 
treat  this  as  a  partnership,  the  capital  of 
which  was  12,0OO!.  He  has  the  means  of 
ascertaining  who  were  the  subscribers 
afber  issuing  that  circular,  and  then  he 
must  naturally  put  them  upon  the  list, 
unless  Messrs.  Moore  &  Delatorre  furnish 
him  with  the  names  of  other  persons  who 
were  shareholders,  and  the  liability  will 
accrue  in  the  proportion  which  seven 
bears  to  five. 

The  cases  referred  to  do  not,  in  my 
opinion,  except  so  far  as  they  contain 
principles,  apply  in  the  slightest  degree 
to  this  case.  In  one  of  the  cases  which 
has  been  referred  to  there  was  no  under- 
taking to  place  shares,  there  was  only  a 
limited  undertaking  beyond  which  the 
Lords  Justices  would  not  extend  the  lia* 
bility  of  the  person  who  made  the  promise. 
60 
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Here  the  oonsideratioii  is,  "  Come  and 
join  na,  here  is  a  very  good  thing;  by 
Bobscribing  12,0002.  we  shall  make  3002. 
for  every  1001.  subscribed;  7,0002.  are 
already  colIected,and  when  there  is  5,0002. 
more  we  shall  go  on  merrily."  The  list 
of  oontribntories  most  be  settled  in  that 
way. 

Solidtors — Ur.  J.  I.  Solomon,  for  Messrs.  Hoore 
&  Co.;  Mr.  C.  F.'Enox,  for  other  members; 
VLr.  T.  D.  BoItoD,  for  the  oflScial  liqaidstor. 


} 


JAHES  V.  TBI   QUEEN. 


MAiiira,  V.C. 

1874 

Feb.  11. 

Forest  of  Dean  Act  (1^2  Vict.  c.  43), 
$.  38 — Bights  of  Free  Miners — Application 
for  Qale — Death  of  Applicant  before  Grant 
— Bight  of  B^M'esentatives — Transmissible 
Interest, 

A  free  miner  of  the  Forest  of  Dean  ap- 
plied  for  an  unoccupied  gale.  The  gaveller 
acceded  to  the  application,  duly  entered  it  in 
his  look,  and  gave  notice  of  his  intention  to 
make  the  grant  vpon  a  certain  day.  Cotu 
flicting  claims  being  set  up,  the  acttuil  grant 
of  the  gale  was  de^ed,  and,  in  the  mean- 
time, the  free  miner  died.  The  devisees 
under  his  vnU  then  presented  their  petition 
of  right,  praying  that  the  gale  miglU  be 
granted  to  them  in  right  of  their  testator. 
Upon  demurrer  by  the  Oroum, — ^Held,  that 
the  S8th  section  of  the  Aetlli-2  Vict.  c.  43, 
applied  only  to  the  state  of  things  at  the 
passing  of  the  Act,  and  that  the  free  miner 
had  acquired  a  title  transmissible  by  will ; 
and  the  demurrer  over-ruled  OMordingly. 

James  Davis,  a  duly  qualified  free 
miner  of  the  Forest  of  Dean,  on  the  5th 
of  July,  1872,  applied  for  a  gale  within  the 
forest,  and  on  Uie  same  day  William  Ell- 
way  applied  for  the  same  gale.  The 
deputy  gaveller  duly  entered  these  appli- 
cations in  his  book,  and  on  the  12th  and 
19th  of  the  same  month  gave  notice,  by 
advertisement  in  the  Forester  newspaper, 
of  these  applicationB,  and  of  his  intention 
to  grant  the  gale  to  the  applicants  on 
the  2nd    of  August.    Davis,    however, 

Erotested  against  any  grant  of  the  gale 
eing  made  to  EUway,  and  the  proceed- 


ings were  adjourned.  Other  oonflictiiig 
claoms  were  then  made  by  two  &ee  miners 
named  Adams  and  Jordan,  and  a  suit 
was  instituted  by  Davis,  and  Ellway  hav- 
ing disclaimed,  and  Davis  having  applied 
tiiat  the  grant  should  be  proceeded  with,  the 
deputy  gaveller,  on  the  28th  of  February, 
save  notice  in  the  Forester  of  his  inten- 
tion to  grrant  the  gale  in  question  to  Davis. 
Further  protests  were,  however,  made  by 
Adams  and  Jordan.  The  son  of  Ellway 
instituted  a  suit  against  Davis  to  re- 
strain him  firom  apj^ying  for  any  gale, 
on  the  ground  that  he  was  already  the 
grantee  of  three  gales,  which  suit  was  de- 
cided in  Davis's  &venr  (see 

EUway  v.  Davis,  ante,  p.  75 ;  8.  o.  Law 
Bep.  16  Eq.  294), 
and  during  the  delay  caused  by  these  pro- 
ceedings,  Davis  died,  on  the  19th  of  XTo- 
vember,  1873. 

By  his  wUl  Davis  gave  all  his  real  and 
personal  estate  to  A.  JsOnee  and  T.  Moore, 
upon  certain  trusts  therein  declared,  and 
they  now  presented  this  petition  of  lig'ht, 
praying  for  a  declaration  that  Davis  was 
entitled  to  a  g^rant  of  the  gale  in  qnestion 
in  priority  to  all  other  free  miners,  and 
that  such  gale  ought  to  have  been  granted 
to  him,  and  ought  now  to  be  granted  to 
the  suppliants  in  his  right  upon  the  trusts 
of  his  will,  and  for  a  grant  accordingly. 

To  this  petition  the  Grown  put  in  a  de- 
murrer. 

The  material  sections  of  the  "  Act  for 
Begnlating  the  Opening  and  Working  of 
Mines  and  Quarries  in  tJae  Forest  of  Dean 
and  Hundred  of  St.  Briavels,  in  the  City 
of  Gloucester  "(142  Vict  c.  43),  upon 
the  construction  of  which  the  question 
depended,  are  the  60th,  62nd,  23rd  and 
38th. 

The  60th  section  of  the  Act  enacts, 
"  That  the  gaveller,  or  deputy  gaveller  for 
the  time  being,  shall  grant  gales  to  free 
miners  in  the  order  of  their  applications 
in  writing,  to  be  made  from  and  after  the 
passing  of  this  Act,  and  the  entry  of  such 
applications  in  the  books  of  the  gaveller, 
or  deputy  gaveller,  shall  be  evidence  of 
the  priority  of  such  applications  respec- 
tively, and  the  said  gaveller,  or  deputy 
gaveller,  is  hereby  directed  to  make  en- 
tries of  all  such  applications  as  aforesaid, 
and  in  the  order  in  which  the  same  are 
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made,  and  the  application  for  snch  gales 
shall  be  made  br  the  filling  np  a  printed 
fbrm  of  application,  to  be  provided  by  the 
said  gaveUer,  or  depntj  gaveller,  and 
when  there  shall  be  more  than  one  ap- 
plication on  the  same  day  for  the  same 
gale,  then  the  person  who  is  to  be  entitled 
hereto  shall  be  determined  on  bj  lot,  to 
be  drawn  by  the  parties  before  the  gavel* 
ler,  or  deputy  gaveller,  and  as  he  shall 
direct,  and  for  the  purposes  of  this  Act 
the  day  shall  be  taken  to  begin  at  ten  of 
the  dock  in  the  forenoon,  and  end  at  five 
of  the  clock  in  the  Eifbemoon." 

The  62nd  section  enacts,  "That  the 
said  gaveller,  or  deputy  gaveller,  for  the 
time  being,  shall  not  be  compellable  to 
grant  any  gale  which  he  may  conceive 
will  intenere  with  any  existing  gale,  pit, 
level  or  work,  or  which,  either  fiom  its 
proposed  situation  or  extent,  shall  not  in 
the  opinion  of  the  said  gaveller,  or  deputy 
gaveller,  be  considered  as  adapted  for  ob- 
taining the  coal  or  other  mineral  in  the 
best  and  most  economical  manner." 

The  23rd  section  enacts,  "  That  such 
firee  miners,  duly  registered  as  aforesaid, 
shall  have  the  exclusive  right  of  having 
gales  or  works  granted  to  them  by  her 
Majesty's  officer,  herein  called  gaveller  or 
the  depu^  gaveller,  to  open  mines  within 
tiie  said  hundred,  and  to  have  gales,  or 
leases  of  quarries  within  the  said  forest, 
as  hereinaiter  mentioned,  and  it  shall  be 
lawful  for  such  &ee  miners  to  sell,  trans- 
fer, assign  or  dispose  of  such  gales  and 
works,  and  all  other  the  gales  and  works  to 
which  they  are  now  entitled,  and  all  quar- 
ries, to  be  defined  as  after-mentioned, 
either  by  deed  or  will  to  each  other,  or  to 
any  other  person  or  persons." 

The  38th  section  will  be  found  in  the 
judgment  of  the  Vice-ChanceUor. 

Mr.  Olasae  and  Mr.  W.  W.  Karslake, 
for  the  Grown,  in  support  of  the  demurrer. 
— The  Crown  has  no  interest  in  the 
matter,  except  to  see  that  justice  is  done, 
and  the  question  is  whether  under  the 
Act  of  1  &  2  Vict.  c.  43,  the  suppliants 
have  any  just  claim.  The  gale  never  was 
actually  granted  to  Davis.  The  equity  is 
only  a  personal  equity.  Under  the  38th 
section  of  this  Act  no  person  is  entitled 
to  a  gale  unless  it  has  been  duly  granted 
and  entered  on  the  gaveller's  books ;  and 


an  application  which  has  not  been  granted 
and  entered  confers  no  titie  to  a  gale. 
Davis  therefore  had  at  his  death  no  trans- 
missible interest ;  and  as  gales  can  only 
be  granted  to  fi:«e-miners,  tiie  suppliants, 
who  are  not  free-miners,  are  not  them- 
selves entitled  to  any  grant. 

Mr.  Higgins  and  Mr.  J.  0.  Wood,  for 
the  suppliants,  in  support  of  the  petition 
of  right.— The  gaveller  is  bound  to  grant 
gales  to  free-miners  according  to  their  pri- 
ority of  application.  If  the  gale  is  unoccu- 
pied, and  the  applicant  is  a  duly  qualified 
free-miner,  the  gaveller  cannot  withhold 
the  grant.  That  he  is  "  compellable"  to 
make  it  is  shewn  by  the  62nd  section  which 
provides  that  in  certain  specified  cases 
he  shall  not  be  "  compellable."  In  this 
case  the  gaveller  admitted  Davis's  title 
to  the  gale  in  question,  and  gave  notice 
of  his  intention  to  grant  it  to  him,  and 
the  perfecting  of  tne  grant  was  only 
delayed  by  accidental  oiroumstancee.  The 
38th  section  manifestly  applies  only  to 
the  state  of  things  existing  at  the  passing 
of  the  Act,  and  not  to  applications  made 
subsequently  to  the  Act.  The  expression, 
"  an  application  which  has  not  been  duly 
granted,"  means,  "  which  has  not  already 
been  duly  granted."  Moreover  by  the 
23rd  section  a  free-miner  entitied  to  a 
gale  may  sell  or  dispose  of  it  by  deed  or 
will,  and  accordingly  the  right  to  the 
gale  to  which  Davis  was  entitled  passed 
to  the  suppliants,  and  they  are  now  en- 
titied to  the  grant. 

Mr.  OUuse  in  reply. 

MiXiKS,  Y.C.  —  This  petition  of 
right  raises  a  very  importuit  question 
with  regard  to  the  rights  of  the  free- 
miners  in  the  Forest  of  Dean,  who  for 
generations  have  had  the  privilege  of 
obtaining  a  grant  of  a  gale,  which  means 
a  right  to  work  a  particular  district  and 
sink  for  iron  and  coal,  or  bot^  these 
minerals  being  found  in  that  district  in 
great  abundance. 

In  the  year  1838,  in  consequence  of  the 
great  number  of  free-miners  and  the 
manner  in  which  their  rights  had  been 
dealt  with,  matters  for  some  time  had 
fallen  into  great  confusion,  and,  in  order 
to  put  an  end  to  that  confusion,  the  Act  of 
Parliament  which  gives  rise  to  (his  ques- 
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tion  was  passed  in  Jnljr,  1838.  Amongst 
other  things,  that  Act  of  Parliament  de- 
fines who  are  the  free-miners.  It  is  ad- 
mitted in  this  case  that  James  Davis  was 
a  free-miner,  and  had  the  rights  which 
free-miners  possessed  before  the  passing 
of  this  Act,  and  which  by  the  Act  were 
oonfirr.ed  to  them,  and  amongst  those 
rights  is  that  of  applying  for  a  gale  ;  and 
as  I  read  this  Act  of  Parliament  the 
gaveller  or  deputy  gareller  has  no  dis- 
cretion whatever,  but  upon  an  application 
being  made  by  a  free-miner  for  a  gale 
whidi  is  free  from  any  other  application, 
tiie  firstappUcantisto  have  the  gale.  What 
the  gaveller  has  to  do  is  to  consider.  Is 
the  i4>pIioant  a  free-miner  P  Does  he 
apply  for  a  g^e  which  is  nnoccnpied  ? 
And  if  he  finds  that  he  is  a  free-miner, 
and  that  he  applies  for  that  which  is  nn- 
occnpied, then  his  dnty  is  prescribed  by 
the  oOth  section  of  this  Act.  [His  Honour 
here  read  the  60th  and  62nd  sections  of 
the  Act  as  stated  above,  and  remarked 
that  there  was  considerable  force  in  the 
argument  in  support  of  the  petition,  that 
as  this  62nd  section  provided  that  in  cer- 
tain events  which  did  not  apply  to  this 
case,  the  gaveller  should  not  be  compel- 
lable, it  implied  that  in  other  cases  he 
was  compellable.  His  Honour  then  oon- 
tinned.] 

Now  Davis  having  every  qualification 
to  apply  for  a  gale,  makes  his  formal  ap- 

?lication  for  this  gale  on  the  5th  of  July, 
872.  His  application  is  acceded  to  bv 
tiie  gaveller,  who  entered  it  in  his  book 
and  gave  formal  notice  of  it  in  the  paper 
published  in  the  district  for  the  inform- 
ation of  the  free-miners.  [His  Honour 
here  read  the  notice  published  by  the 
gaveller.]  Now  therefore  the  deputy 
gaveller  having  no  discretion,  but  being 
bound  to  grant  the  gale  if  free  from  any 
other  ap^cation,  has  here  in  the  most 
formal  manner  admitted  Davis's  title, 
acceded  to  his  application,  and  given 
notice  that  he  would  proceed  to  3>erfeot 
it  by  an  actual  grant  on  the  2nd  of 
August,  1872.  [The  Vice-Chanoellor 
then  stated  the  ciroumstanoes  which  caused 
the  delay  of  the  grant,  and  the  death  of 
Davis,  and  resumed.] 

Now   it  is  contended  that,  upon  the 
death  of  Davis,  aU  rights  upon  his  part 


ceased.  It  is  said  that  the  grant  must  he 
to  a  free-miner,  and  cannot  be  made  to 
a  representative;  that  the  free-mioer  esa 
have  no  right  to  transmit  the  grant 
unless  it  is  made  in  his  Ufetime.  That 
question  depends  solely  upon  the  Sdtli 
section  of  the  Act,  but  before  referring  to 
that  section  I  must  look  at  the  principle 
which  is  not  new  in  this  Court.  The 
right  of  the  miner  is  to  have  a  gak.  M 
that  is  incumbent  upon  the  gavello:  or 
the  deputy  gaveller,  is  to  fix  upon  tb 
boundaries.  If  the  ground  is  nnoccnpied 
it  is  the  free-miner's,  as  I  oonoeiTe,  the 
moment  he  gives  notice  to  take  it.  It  b 
very  much,  I  think,  like  the  right  of  a 
railway  company  who  have  conqsolioiy 
powers  of  tiding  land  and  serving  uotioe 
to  treat ;  upon  that  notice  to  treat  being 
served,  as  between  them  and  the  land- 
owner, the  land  becomes  the  property  of 
the  company.  It  is  also  Hke  the  case  <^a 
right  of  preemption.  A  says  to  B,  "  Tos 
may  have  my  estate  at  a  given  price  if  joa 
will  give  me  notaoe  within  a  hmited 
time.'  The  purchaser  gives  notice,  and 
the  land  the  moment  the  notice  is  served 
becomra  his.  So,  in  this  case,  upon  prin- 
ciple, my  opinion  is  that  the  momoit  a 
free-miner    gives    notice  to  the  deputy 

faveller,  the  gak  becomes  his,  and  the 
3rd  section  says  that  when  it  beoomee 
his,  he  is  at  liberty  to  sell  or  transftr  ii 
[His  Honour  here  read  the  23rd  sectioB, 
and  continued.] 

Now,  therefore,  when  application  was 
made  by  Davis,  a  free-miner,  and  that 
application  was  acceded  to  by  the  gavel- 
ler, as  it  was  by  the  notice  of  the  5th  of 
July,  that  the  gale  would  be  granted  on 
the  2nd  of  August,  and  that  notice  was 
ag^ain  renewed  dj  ihe  notice  to  Adams 
and  Jordan,  it  seems  to  me  that  evoy- 
thing  had  been  done  to  perfect  tiie  title  of 
any  free-miner  except  clothing  him  ynA 
the  actual  legal  estate  by  delivery  out  to 
him  of  the  grant ;  and  it  does  seem  to 
me,  upon  every  principle,  that  when  that 
was  once  done,  the  free-miner  was  thai 
in  a  situation  to  deal  with  it,  becanse  we 
know  by  experience  that  these  men  do  not 
work  these  gales  themselves.  They  are 
probably  thmgs  of  great  value,  and  from 
what  I  have  heard  of  this  partkmlar  gale, 
I  have  no  doubt  that  it  was  worth  vasaj 
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thousand  poands  to  this  poor  man,  and  that 
he  had  been  long  in  the  expectation  that 
he  would  become  a  rich  man  by  this  gale, 
and  died  so ;  whereas,  on  the  other  hand, 
if  this  argument  on  the  part  of  the  Grown 
-were  to  succeed,  by  the  mere  accidental 
delay  and  interposition  of  other  persons, 
who  set  up  a  claim  which  they  have  not 
heen  able  to  sustain — by  that  accidental 
cironmstance,  the  &mily  of  this  man,  in- 
stead of  being  probably  left  in  affluence, 
may,  for  aught  I  know,  have  been  left  in 
indigence.  However,  I  quite  agree  with 
Mr.  Glasse's  argument  that  all  thoae  con- 
siderations must  be  set  aside,  and  that  I 
am  not  in  the  slightest  degree  to  in- 
dulge in  them,  if  the  proper  interpretation 
of  Uie  Act  of  Parliament  is  that  which 
has  been  contended  for  on  the  part  of  the 
Crown. 

Such,  then,  being  upon  the  general 
principles  of  this  Court,  the  right  of 
the  pu^ies,  and  such  being,  as  I  collect, 
independently  of  the  38tn  section,  the 
proper  construction  of  this  Act  of  Par- 
Uament^  I  think  I  ought  not,  at  all  events 
in  the  present  state  of  this  cause,  to 
accede  to  the  argument  of  the  Crown 
upon  that  section,  unless  I  am  per- 
fectly clear  that  without  doubt  it  does 
apply,  not  only  to  the  state  of  things 
which  existed  at  the  time  that  the  A!ot 
passed,  but  to  all  the  states  of  things 
which  should  thereafter  occur. 

With  regard  to  the  38th  section,  con- 
sidering the  state  of  confusion  which 
existed  when  the  Act  passed,  I  think 
that  that  may  be  not  an  un&ir  interpre- 
tation which  has  been  contended  for  in 
sopport  of  the  petition,  namely,  that  this 
38tn  section  is  not  intended  to  apply  to 
all  time,  but  only  to  the  state  of  thmgs 
which  existed  when  the  Act  o£  Parl£a- 
ment  passed,  when  the  rights  were  un- 
certain and  had  got  into  great  confusion. 
I  will  now  read  the  38th  section  to  see 
what  its  language  is.  The  first  part  of 
the  section  evidently  applies  to  the  state 
of  things  which  existed  when  the  Act 
passed — "  Be  it  enacted  that  no  person 
shall  be  considered  as  entitled  to  any  gale 
at  the  time  of  the  passing  of  this  Act, 
unless  such  gale  shall  have  been  duly 
granted  by  t£e  gaveller,  and  entered  on 
the  gaveUer's  books  on  or  before  the  9tb 


day  of  April,  1882."  That  was  the  date 
after  which,  by  section  39,  all  granting  of 
gales  was  suspended  until  the  passing  of 
the  Act.  The  first  part  of  the  section  then 
refers  to  the  state  of  things  before  the 
passing  of  the  Act,  and  one  would  infer 
naturally  that  some  part  of  the  session 
would  apply  to  the  period  of  the  passing 
of  the  Act.  I  think  that  the  language 
&voars  the  view  that  it  applies,  not  to 
the  state  of  things  which  afterwards  ex- 
isted, but  to  what  then  existed.  I  think 
that  to  be  probable.  I  do  not,  however, 
finally  decide  it,  because  the  only  question 
now  is,  whether  I  aUow  the  demurrer. 
The  section  goes  on,  "And  an  applica- 
tion made  by  any  person  for  a  gtue,  but 
which  has  not  been  duly  granted  by  and 
entered  in  the  books  of  the  gaveller 
or  deputy  gaveller  (except  as  reg^ards 
such  gales,  pits,  levels  or  works  as 
shall  be  awarded  and  confirmed  by  the 
said  commissioners  hereby  appointed 
under  the  authority  in  that  behalf  here- 
inafter contained)  shall  not  confer  a  title 
to  any  gale." 

Therefore  I  read  that  first  part  as  en- 
acting that  no  person  shall  be  considered 
as  entitled  to  any  gale  at  the  time  of  the 
passing  of  this  Act,  unless  such  gale  shall 
have  been  duly  granted  by  the  gaveller, 
and  entered  on  the  gaveller's  books  on  or 
before  the  9th  of  April,  and  no  application 
already  made  by  any  person  for  a  g^e 
which  has  not  been  duly  granted  by,  and 
entered  in  the  books  of  the  gaveUer  or 
deputy  gaveller,  shall  confer  a  title  to  any 
such  gale.  That  is  my  interpretation  of 
the  natural  meaning  of  the  language ;  and 
I  am  very  much  inclined  to  agree  with 
Mr.  Higgins's  argument  that  that  is  borne 
out  by  tne  39th  section,  because  it  goes 
on — "  And  whereas  since  the  9th  day  of 
April,  1882,  the  granting  of  gales  in  the 
said  forest  and  nundred  has  been  sus- 
pended." Why  P  No  doubt  suspended 
on  account  of  the  state  of  confusion  as 
to  the  rights  of  the  parties.  "  But  since 
the  9th  day  of  April,  1832,  various  appli- 
cations in  writing  have  been  made  by 
free  miners  for  gales  at  various  places  in 
the  said  forest  and  hundred ;  and  whereas 
although  such  applications  have  not  been 
granted,  nevertheless  the  same  have  in 
some  instances  been  acted  upon  as  if  they 
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had  been  granted,  and  works  hare  been 
erected  and  proceeded  in  nnder  snch  ap- 
plications at  considerable  expense,  now 
tberefore  be  it  enacted  that  the  commis- 
sioners appointed  nnder  this  Act  shall 
determine  by  their  said  award,  whether 
any  and  what  gales  for  which  snch  appU- 
cations  have  b^n  made  subsequent  to  the 
said  9th  day  of  April,  1832,  and  have 
been  so  acted  upon,  can  be  granted  with- 
out injury  or  detriment  to  any  legally  ex- 
isting gales,  pits,  levels  or  works."  There- 
fore, looking  at  all  the  sections  together 
for  the  present  purpose,  the  inclination 
of  my  opinion  (and  it  is  quite  sufficient  to 
say  uat)  is,  that  this  38th  section  applies 
only  to  the  state  of  things  which  existed 
when  the  Act  passed,  and  that  it  is  not 
prohibitory,  and  I  am  very  clearly  of 
opinion  that  it  ought  not  to  be  prohibitoiy 
for  the  future ;  and  I  cannot  suppose  that 
it  was  ever  the  intention  of  the  legislature 
to  inflict  so  great  a  hardship  upon  this 
poor  class  of  men,  who,  by  reason  of  their 
applications  being  acceded  to,  are  put  in 
a  position  of  just  expectation  of  being 
possessed  of  considerable  property,  as  that 
a  mere  accidental  delay,  such  as  the  ill- 
ness of  the  gaveller,  or  some  other  acci- 
dental circumstance  over  which  they  had 
no  control,  such  as  the  man  dying  before 
the  thing  was  completed,  is  to  deprive 
them  of  that  which  is  likely  to  be  a  valu- 
able property.  I  say  deliberately  that  I 
cannot  come  to  that  conclusion  unless  I 
find  that  the  language  is  so  positive  and 
clear  as  to  admit  of  no  doubt.  I  have 
very  great  doubt  upon  the  subject,  and  I 
think  it  is  a  case  in  which  these  people 
onght  to  have  an  opportunity  of  bnnging 
any  evidence  to  ^ew  that  that  was  not 
the  practice,  and  therefore  never  could 
have  been  the  intention  of  the  Act,  or,  in 
other  words,  that  they  should  be  allowed 
to  amend  their  case  as  much  as  they  pos- 
sibly can  ;  and  therefore  I  think  it  would 
be  a  harsh  proceeding  in  the  present  state 
of  the  case  to  say  that  this  demurrer  shall 
be  allowed  finally  to  decide  everything 
against  the  petitioners. 

With  regard  to  the  conduct  of  the 
Crown,  the  officer  of  the  Grown,  the 
solicitor  of  the  Woods  and  Forests,  instruct- 
ing the  counsel  who  appear  for  the  Crown, 
has  only  performed  a  public  dnigr.    It  is 


not  a  matter  of  any  fiaeling.  Tlie  feeling 
would  all  be  in  favour  of  Davis,  and  it  is 
only  just  to  the  counsel  for  the  Crown  to 
mention  that  Mr.Glasse  did  say  that  they 
would  concur  in  the  observation,  that  If 
the  Act  of  Parliament  does  not  prohibit 
the  grant,  it  is  one  that  onght  to  bie  made. 
As  a  matter  of  feeling  I  am  sure  the  in- 
clination of  all  parties  would  be  in  favour 
of  Davis  and  his  fanuly.  Therefore  I 
think  the  proper  course  would  be  to  over- 
rule this  demurrer  in  order  that  the  quea- 
tion  may  undergo  forther  investigaiaon, 
and  the  costs  wul  go  with  the  event. 


Solicitors— Messrs.  Peacock  &  Goddard,  agents  for 
Messrs.  Smith  &  Son,  NeTnham,  foi  the  snp- 
pliants ;  Mr.  H.  Watson,  for  the  Woods  aM 
Forests. 


Malins,  V.C. 

1874 

July  10. 


}' 


re  hoghton's  estatb  ; 

HOGHTON  V.   FIDDET. 


Practice — Administration  Decree — Leave 
to  File  Svjoplemental  BUI — Facts  dis- 
covered since  Date  of  Decree — Infant — 
Petition — Affidavit  in  Support. 

A  common  administration  decree  having 
been  made,  an  imfcmt  interested  in  the  estate 
some  years  afterwards  presented  a  petition 
by  her  next  friend  for  leave  to  fie  a  supple- 
mental bill,  with  the  object  of  charging  a 
trustee  of  the  estate  with  a  breach  of  inut, 
which  she  alleged  had  been  discovered  since 
the  date  of  the  decree.  The  Court  granted 
leave  accordingly,  toithotU  requiring  an 
affidavit  by  the  next  friend  that  the  aMegei 
breach  of  trust  could  not  with  reasonable 
diligence  have  been  discovered  at  the  date 
of  the  decree. 

Semble,  tn  such  a  ease,  the  object  being 
to  obtain  an  addition  to  a  decree  alreadg 
made,  the  proper  mode  of  applying  for 
leave  is  by  petition. 

This  was  a  petition  by  Frances  de 
Hoghton,  an  in&nt,  by  Richard  de  Hogh- 
ton,  her  next  friend,  for  leave  to  file  a  bill 
or  supplemental  bill  in  the  nature  of  a 
bill  of  review  nnder  the  following 
circumstcmces — 

Harriet    Sai«h    Dowager    Lady   de 
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Hoghton,  {he  mother  of  the  petitioner, 
by  her  will,  dated  the  16th  of  Aognst, 
1862,  bequeathed  all  her  personal  estate 
to  her  ezecators,  Lord  Winmarleigh, 
Colonel  John  Ireland  Blackbnme  and 
Charles  Fiddej,  upon  trust  for  all  her 
children  who,  being  sons,  should  attain 
twenty-one,  or,  being  daughters,  should 
attain  that  age  or  many,  in  equal  shares. 

The  testatrix  died  on  the  25th  of  Oc- 
tober, 1866,  and  her  will  was  proved  by 
Colonel  Blackbnme  and  Charles  Fiddey 
alone.  Lord  Winmarleigh  never  in  any 
way  acted  in  the  trusts  of  the  will. 

The  testatrix  left  several  children,  and 
personal  estate  to  the  amount  of  upwards 
of40,000J. 

After  the  death  of  the  testatrix,  Colonel 
Blackbume  left  the  sole  management  of 
the  trust  estate  to  his  co-trustee,  Fiddey, 
who  was  a  solicitor,  and  in  whom  he 
reposed  entire  confidence. 

In  October,  1867,  a  suit  was  instituted 
on  behalf  of  the  infant  children  of  the 
testatrix  for  the  general  administration 
of  her  estate ;  but  in  December  following 
an  order  was  made  staying  all  proceed- 
ings in  that  suit  as  not  being  for  the 
benefit  of  the  infants,  a  summons  for  the 
administration  of  the  personal  estate  of 
the  testatrix  having  previously  been 
taken  out  in  the  name  of  Charles  De 
Hc^hton  EhS  next  friend  of  the  infants. 

On  the  18th  of  December,  1867,  a 
decree  was  made  upon  the  summons, 
directing  the  usual  accounts  and  inquiries, 
which,  however,  the  next  Mend  neglected 
to  prosecute. 

Charles  Fiddey  died  on  the  4th  of  Sep- 
tember, 1872,  and  the  petition  alleged 
that  it  was  then  for  the  first  time  dis- 
ooyered  that  he  had  misappropriated  and 
appUed  to  his  own  use  the  several  secnri- 
ties  upon  which  the  testatrix's  estate  had 
been  mvested,  with  the  exception  of  a 
mortgage  security  for  21,0002.,  then  in 
Colonel  Blackbume's  possession. 

Fiddey  having  died  insolvent,  this  pe- 
tition was  presented  with  the  object  of 
establishing  the  liability  of  Colonel  Black- 
bnme, his  co-trustee,  to  make  good  the 
loss  to  the  estate. 

The  allegations  in  the  petition  were  not 
supported  by  any  affidavit. 

Mr.  Qlcuse  and  Mr.  Irujle  Joyce,  for  the 


petitioner. — A  prima  faoie  case  is  made 
out  against  Colonel  Blackbume  by  the 
petition  sufficient  to  justify  the  Court  in 
granting  leave  to  file  a  bill,  though  it  is 
doubtful  whether  a  petition  is  in  fact 
necessary.  The  Court  merely  requires  a 
prima  facAe  case  to  be  made  out ;  it  is 
not  necessary  to  go  into  detail — 

Partington  v,  Beynolda,  6  W.  B.  615. 
ilfr.  Ootton  and  Mr.  Field,  for  Colonel 
Blackbume. — ^This  application  is  irregu- 
lar. The  petition  ought  to  have  been 
supported  by  an  affidavit  by  the  next 
friend  that  the  &cts  rehed  on  could  not 
with  reasonable  diligence  have  been 
known  at  the  time  ue  administration 
decree  was  made — 

Thomai  y.  BawUnga,  34  Beav.  50 ; 

Dan.  Oh.  Pr.,  5th  ed.,  p.  1423 ; 

Mit/ord  on  Pleading,  p.  84. 
Moreover,  it  is  not  necessaiy  for  an  infiuit 
to  present  a  petition  in  order  to  obtain 
leave  to  file  a  bill 

Mr.  Torriano,  for  Fiddey's  representa- 
tives. 

MAiras,  y.C. — The  question  which  I 
have  to  decide  is  whether  this  infant,  on 
whose  behalf  a  decree  was  taken  by  con- 
sent in  1867,  she  being  now  fourteen 
years  of  age,  and  therefore  then  only 
seven,  is  to  snfier  by  any  negligence  or 
want  of  knowledge  on  tiie  part  of  her 
then  next  friend.  I  am  clearly  of  opinion 
she  cannot  be  called  upon  to  endure  that 
inconvenience. 

Now  it  is  said  that  there  is  no  occasion 
for  this  application  because  she  is  at 
liberty  to  file  a  biU  without  leave. 

I  am  by  no  means  satisfied  that  the 
bill  might  not  have  been  filed  without 
the  leave  of  the  Court,  because,  one  next 
friend  having  taken  out  a  common  adminis- 
tration decree  at  a  time  when  there  was 
no  reason  (as  far  as  I  can  make  out)  to 
suspect  that  anything  more  could  be  re- 
quired, the  in&nt  is  in  this  position — 
that  her  next  friend  at  that  time  has 
grossly  and  inexcusably  neglected  his 
duty,  for  I  have  been  informed  (and  it  is 
not  contradicted)  that  that  decree, 
though  it  was  made  in  December,  1867, 
has  never  been  carried  into  my  chambers. 
If  that  next  friend  had  prosecuted  the 
decree,  as  he  ought  to  hive  done,  this 


Digitized  by 


Google 


760 


COURTS  OF  OHANCEBY: 


[N.S. 


misfortane  might  not  hare  fallen  on  anj 
of  the  parties.  It  might  possibly  have 
been  (as  Mr.  Field  snggested)  that  Mr. 
Fiddey  would  have  found  the  money  at 
the  expense  of  some  other  person,  or  that 
at  that  time  he  might  not  have  incurred 
the  loss  which  led  to  the  subsequent  dis- 
astrous state  of  afiairs.  However,  I  can- 
not enter  into  that  But  when  I  hear  it 
gravely  argued  that  this  infant  of  tender 
years  may  have  her  whole  fortune 
wrecked  by  the  neglect  of  her  next 
friend,  that  is  a  proposition  so  monstrous 
that  I  cannot  pay  attention  to  it  for  a 
moment.  If  she  has  had  the  misfortune 
to  have  a  negligent  next  friend,  she 
should  not  suffer  for  it,  because  she  is 
entitled  to  have  a  diligent  next  fiiend, 
and  one  who  will  protect  her  interests. 
Then  it  is  said  that  until  after  the  death 
of  Mr.  Fiddey,  in  September,  1872,  these 
facts  were  unknown.  Colonel  Black- 
bume's  own  case  is  that  he  never  sus- 
pected the  real  state  of  things.  K  he  did 
not,  why  were  the  friends  of  the  family 
bound  to  suspect  it  ?  If  he  let  Mr. 
Fiddey  have  20,0002.,  which  he  now 
claims  as  creditor,  is  it  open  to  him  to 
say  that  other  people  were  negligent  for 
not  suspecting  that  which  he  never  sus- 
pected r  Surely,  if  his  conduct  is 
excusable,  theirs  is.  I  am  satisfied,  upon 
the  whole,  that  by  no  reasonable  diligence 
could  these  &cts  which  are  now  com- 
plained of  have  been  discovered  ;  and  if 
they  could,  they  ought  to  have  been  dis- 
covered by  Colonel  Blackbnme  himself. 

The  first  question  is,  whether  this  in- 
fitnt  is  entitled  to  file  a  bill.  It  is 
perfectly  'clear  to  my  mind  she  must 
have  that  right.  She  happens  to  be  one 
of  a  large  family,  and  she,  as  well  as  the 
other  inrants  interested  with  her,  is  clearly 
entitled  to  file  a  bill  to  raise  the  question 
agunst  the  trustee. 

Then  if  she  can  file  a  bill,  as  every 
principle  requires  she  should  be  at  liberty 
to  do,  the  only  remaining  question  is, 
whether  it  is  necessary  in  this  suit  to 
apply  for  leave.  Possibly  not.  Mr. 
Glasse  said  that  the  question  had  been 
carefully  considered,  and  that  the  conclu- 
sion had  been  arrived  at  that  it  was  not 
safe  to  file  a  bill  without  the  leave  of  the 
Court.    Possibly  that  is  right,  for  there 


being  a  suit  for  the  administration  of  tiie 
estate  of  the  testatrix,  the  proposition  is 
that  there  should  be  an  additional  enqiUTT 
— an  additional  decree  in  that  suit.  It 
possibly  may  be  that  it  might  be  more 
proper  that  there  should  be  the  leave  of 
the  Court  to  add  to  that  decree.  There- 
fore I  cannot  say  I  am  by  any  means 
satisfied  that  it  was  not  necessary  to 
apply  to  this  Court ;  but  whether  it  was 
necessary  or  not,  I  think  it  is  quite  pro- 
■  per  that  the  petitioner  should  have  ap- 

ghed,  and  leave  most  be  now  given  to 
er. 

Then  with  regard  to  the  affidavit,  Mr. 
Field  cited  Thomas  v.  BcuoUngs  {vbi  supra), 
in  which  an  application  by  a  person  m 
juris  for  leave  to  file  a  bill  of  this  kind, 
not  supported  by  the  usual  affidavit  that 
the  mistake  could  not  have  been  discovered 
by  reasonable  diligence  before,  was  dis- 
missed, but  that  case  has  no  application 
to  an  in£Eint  of  tender  years  who  can  be 
guilty  of  no  negligence,  and  who  cannot 
be  answerable  for  the  negligence  of  ber 
next  Mend.  Therefore  I  think  the  true 
reason  why  Mr.  Field  has  not  been  able  to 
find  a  case  appUcable  to  an  infant  is  becaose 
the  Court  has  not  applied  that  principle 
to  the  case  of  an  infant.  The  Court  cannot 
say  that  an  io&nt  is  guilty  of  n^ligenoe 
in  not  making  an  affidavit  that  the  infimt 
could  not  discover  the  mistake,  for  tlie 
infant  is  not  bound  to  discover  anything, 
and  that  is  a  sufficient  reason  why  no  snch 
case  could  be  found.  This  is  the  mere 
case  of  an  infant,  and  the  negligence 
which  is  complained  of  cannot  be  attri- 
buted to  her.  She  has  a  right  to  inves- 
tigate the  case,  and  I  am  of  opinion,  npoo 
the  whole,  that  it  is  a  prudent  and  proper 
course  to  come  to  this  Court  before  S£ng 
a  snpplemental  bill  in  the  nature  of  a  biu 
of  review.  The  leave  must  therefi)re  be 
given. 

The  only  question  that  remains  is,  wbat 
is  to  be  done  with  the  costs  ?  If  this  ap- 
plication had  been  acceded  to  by  Colonel 
Blackbume,  I  think  the  proper  course 
would  have  been  to  have  made  the  ex- 
penses of  this  petition  costs  in  the  canse, 
that  is,  in  the  administration  suit  that 
has  already  been  instituted,  and  I  think, 
to  a  certain  extent,  that  will  still  be  the 
right  course.     Therefore  I  think  the  pro- 
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per  conrse  will  be  that  the  petitioner's 
ooBts  should  be  costs  in  that  cause,  and 
that  the  costs  of  Colonel  Blackbnme 
should  also  be  costs  in  that  cause,  but 
only  as  if  having  been  served  with  this 
petition  he  had,  instead  of  opposing  it, 
acceded  to  its  prayer.  All  the  costs  of 
bringing  this  petition  before  me,  and  of 
uselessly  wasting  money  and  the  time  ot 
the  Court,  he  must  pay  himself. 


Solicitors — Messrs.  Gregory,  Bowcliffes  &  Co., 
for  petitioner ;  Messrs.  Field,  Boscoe  &  Co.,  for 
CoL  Blackbnme ;  Messrs.  Pitman  &  Lane,  for 
the  ezecators  of  Fiddey. 


Hall,  V.C.      f  dowlino  t>.  the  pontt- 

1874.  j        POOL,  CAEBLEOH  AND 

July  8,  9,  10,  11.  I       NEWPORT        BAILWAT 
Aug.  1.  ^      COMPANT. 

Batheay  Company  —  Landowner  — 
"  Lands  Belineated  and  Described  in  Plans, 
and  Book  of  Reference  " — Meaning  of  Word 
*'  Belineated  "  —  Land  not  included  in 
Notice  to  Treat — Oosts. 

A  EaUway  Ootnpany's  Act  empowered 
them  to  make  their  railway  "  in  the  line 
and  vpon  the  lands  deUneaied  on  the  said 
plans,  and  described  in  the  said  book  of 
reference."  The  deposited  plans  Juid 
numbers  placed  on  some  of  the  pieces  of 
land  required  by  the  company;  but  those 
pieces  of  land  were  iheum  on  the  plans  to  be 
enclosed  on  three  sides  only  (one  of  such 
three  tides  being  the  centre  line  of  the  ratZ- 
way)  and  not  on  all  the  four  sides.  Those 
pieces  were  mentioned  in  the  notices  to 
treat ;  btU  it  was  contended  that  they  were 
not  properly  "  delineated"  and  could  not 
be  taken  by  the  company : — 

Held,  that  for  the  construction  of  the  rail- 
way itself,  lands  within  the  limits  of  devia- 
Hon,  although  not  shewn  to  be  bounded  on 
all  the  four  sides,  might  be  taken  by  the 
company  up  to  the  line  of  deviation : 

Held  also,  that  as  the  plaintiffs  (land- 
owners) had  notice  tliat  some  portion  of  the 
game  lands  were  outside  the  line  of  devia- 
tion, the  company  could  take  those  por- 
tions: 

Held  also,  as  to  the  words  "  delineated 
and  described,"  that  the  word  "  delineated  " 

Nkw  Skbibs,  43,— Cbaxc. 


does  not  mean  "  surrounded  on  every  part 
by  lines,"  hut  "  sketched  or  represented  or 
so  shewn,  that  landowners  would  have 
notice  that  the  land  might  be  taken : " 

Held  also,  that  where  Parliament  has  not 
clearly  defined  the  position  of  the  centre  line 
of  a  railway,  the  company  are  acting  within 
their  powers  if  they  liave  taken  the  measure- 
ment for  the  purposes  of  their  Act,  from  a 
point  which  competent  engineers  consider  a 
proper  one  from  which  to  find  the  centre  of 
the  line  of  railway. 

Circumstances  under  which  a  piece  of 
land,  numbered  in  the  deposited  plans,  but 
not  included  in  the  notices  to  treat,  was 
considered  to  be  well  taken  by  the  company. 

Special  cireumstances  under  which  the 
plaintiffs'  biU  loas  dismissed  with  costs. 

Motion  for  decree. 

The  plaintiffs  were  Mrs.  Dowling  and 
her  son,  Mr.  B.  B.  Dowling.  Mrs.  Dowling 
was  the  equitable  tenant  for  life  in  pos- 
session, and  Mr.  Dowling,  the  equitable 
tenant  in  tail  in  remainder,  of  the  Llan- 
tamam  Abbey  Estate,  in  the  parish  of 
LLanvihangel  Llantarnam,  in  the  county 
of  Monmouth. 

The  defendants  were  the  above  named 
company  and  their  secretary. 

The  company  was  incorporated  by  the 
Pontypool,  Caerleon  and  Newport  Rail  way 
Act,  1865.  That  Act  embodied  the 
Companies  Clauses  Consolidation  Act, 
1845,  the  Lands  Clauses  Consolidation 
Act,  1845,  the  BaiIw^  Clauses  Consoli- 
dation Act,  1845,  the  Lands  Clauses  Con- 
solidation Acts  Amendment  Act,  1860, 
part  I.  of  the  Companies  Clauses  Act, 
1863,  and  (so  fiur  as  applicable)  parts  I. 
and  in.  of  the  Eailway  Clauses  Act, 
1863. 

When  the  Act  of  1865  was  being  passed 
the  plaintiffs  appeared  before  Parliament, 
and  opposed  it. 

By  the  20th  section  of  the  Act  of 
1865,  it  was  provided  that  the  powers 
thereby  conferred  for  the  compulsory 
purchase  of  lands  should  not  be  exercised 
after  the  expiration  of  three  years  ieam 
the  passing  of  that  Act,  but  the  exercise 
of  those  powers  was  subsequently  ex- 
tended to  August,  1872.  B^  the  23rd 
section  of  the  Act  of  1865  it  was  pro- 
vided as  foUows — 

6£ 
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"  It  shall  he  la^rfal  for  the  company, 
sabject  to  the  provisions  in  this  and  the 
incorporated  Acts  and  parts  of  Acts  con- 
tained,  to  make  and  maintain  the  railways 
hereinailer  described  with  all  proper 
works,  approaches  and  stations  on  the  line 
and  upon  the  lands  delineated  on  the  said 
plans,  and  described  in  the  said  booh  of 
reference,  and  according  to  the  levels  de- 
scribed on  the  said  sections,  and  the 
company  may  enter  npon,  take  and  use 
sach  of  the  said  lands  as  shall  be  necessary 
for  snch  purposes." 

In  consequence  of  the  plaintiffs'  oppo- 
sition to  the  passing  of  the  Act  of  1865, 
a  special  section  was  inserted  in  it  for 
their  benefit.  That  section  was  (so  far 
as  is  material  to  this  report)  as  follows — 

Section  32.  "  And  whereas  the  lines  of 
railway  No.  1  and  No.  3  will  pass 
through  the  Llantamam  Abbey  Estate, 
in  the  parish  of  Llanvihangel  Llantamam, 
in  the  county  of  Monmouth,  and  it  is 
expedient  to  make  provision  for  the  pro- 
tection of  that  estate,  therefore  (except 
as  otherwise  mutually  agreed  between 
the  company  and  owner  for  the  time 
being  of  that  estate)  the  following  pro- 
visions shall  be  in  force  and  observed 
and  fulfilled  by  the  company — that  is  to 
say — 

"  First.  The  company  shall  in  the  field 
No.  34  in  the  said  parish  make  on  land 
to  be  provided  by  the  owner  of  the  estate 
for  tlui,t  purpose,  for  the  use  of  such 
owner  and  her  tenants,  a  good  and  suffi- 
cient siding,  with  proper  junction  points, 
such  points  to  be  under  the  reasonable 
control  of  the  company. 

"  Second.  In  constructing  the  railway 
No.  1,  across  the  road  No.  64,  and  the 
plantation  No.  65  in  the  said  parish, 
the  company  shall  not  bring  any  of  the 
railway  westward  of  the  centre  line  6f 
railway  shewn  on  the  deposited  plans." 

"  Fourth.  The  company  shall  not  take 
more  land  from  the  owner  of  the  estate 
than  is  required  for  the  railways  and 
works,  and  shall  not  erect  or  allow  to  be 
erected  on  any  land  taken  from  the 
estate,  any  dwelling-houses  except  for  the 
servants  of  the  company." 

On  the  4th  of  July,  1870,  the  company 
served  on  Mrs.  Dowling  a  notice — "  that 
they  required  to  purchase  or  take  the 


lands  of  which  the  particulars  were  con- 
tained in  the  schedule  thereto,  with  the 
appurtenances,  and  which  said  lands  so 
required  were,  for  the  better  description 
thereof,  delineated  on  the  plan  attached 
thereto  or  delivered  therewith,  aftd  were 
thereon  distinguished  by  a  red  colour,  and 
which  lands  the  company  were  authorised 
to  purchase  or  take." 

A  schedule  and  four  notice  plans  were 
appended  to  that  notice.  The  schedule 
contained  the  name  of  the  parish  or  place 
and  county  in  which  the  lands  required 
were  situate ;  the  number  on  the  plan  or 
map,  and  in  the  book  of  reference  de- 
posited with  the  clerk  of  the  peace  for 
the  county,  and  a  description  of  the  lands 
required.  The  schedule  contained  for^ 
numbers,  including  Nob.  34,  35  and  3o, 
but  not  any  piece  numbered  38. 

One  of  the  plans  described  the  property 
as  containing  9a.  3r.  16p.,  and  it  was 
coloured  red.  The  plaintiffs  insisted  that 
although  the  land  so  coloured  red  was 
part  of  their  estate,  that  coloured  part 
included  portions  of  the  estate  lying  out- 
side the  limits  of  deviation  shewn  on  the 
deposited  plans,  together  with  portions  of 
the  estate  which  the  company  were  not 
by  any  of  their  Acts  empowered  in  any 
case  U>  take ;  portions  of  the  estate  which 
were  not  required  for  any  of  the  parposea 
for  which  the  company  was  empowered 
to  take  land ;  and  portions  of  the  estate 
which  the  company  were  not  entitled  to 
take  by  reason  of  the  provisions  of 
section  32  of  the  Act  of  1865,  and  in  par- 
ticular of  subsection  2  of  ihat  section. 
They  specified  No.  35  as  land  extending 
beyond  the  lines  of  deviation,  and  as  un- 
necessary to  and  not  required  by  the  com- 
pany, and  said  that  both  No.  35  and  No. 
36  formed  no  part  of  the  land  "delineated" 
on  the  deposited  plans,  or  described  in 
the  books  of  reference  thereto.  The 
plaintiffs  also  said  that  the  plans  and 
sections  of  the  books  of  reference  deposited 
in  the  parish  of  Llantamam  (i.e.  tiie 
parish  plans)  did  not  exactly  agree  with 
the  deposited  plans  mentioned  in  the  Act 
of  1865,  and  that  no  plan  or  section  of 
the  alterations  approved  by  the  Act  of 
1865,  section  32,  had  been  deposited  pur- 
suant to  the  8th  section  of  the  Railways 
Clauses  Consolidation  Act,  1845.    The 
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bill  then  stated  the  difficnltiesmider  which 
the  plaintiffs  laboured  in  oonseqaence  of 
the  imperfect  information  afforded  to 
them  by  the  company,  and  alleged  that 
in  October,  1871,  the  company  sent  a 
snrveyor  to  call  on  Mrs.  Dowling.  A 
correspondence  ensued,  and  Mrs.  Dowling 
asked  for  information  to  enable  her  to 
select  the  land  for  the  siding  under 
section  32  of  the  Act  of  1865,  subsection  1. 
On  the  16th  of  November,  1871,  the 
company  gave  her  notice  of  their  inten* 
tion  to  obtain  the  appointment  of  a  but- 
Teyor  under  the  Acts  to  value  the  pro- 
petty  comprised  in  the  notice  of  the  4th 
of  July,  1870.  A  surveyor  was  accord- 
ingly  appointed  who  valued  the  lands  at 
2,493{.,  which  the  company  paid  into 
Court. 

With  respect  to  No.  38,  the  bill  stated 
that  no  notice  was  given  to  the  plftintiffs 
by  the  company  to  take  it ;  but  that  they 
had  nevertheless  entered  into  the  posses- 
sion of  it,  relying  on  the  &ct  that  it  was 
"  numbered  38"  in  the  deposited  plan. 

In  1872  the  cause  came  on  upon  a 
motion  for  an  injunction ;  but  when  the 
motion  was  only  partly  heard,  the  com- 
pany gave  the  plaintiffs  two  more  notices, 
with  plans  annexed,  for  the  purchase  of 
other  portions  of  their  estate.  The  first 
of  those  notices  was  dated  the  17th  of 
July,  1872.  It  related  to  a  piece  of  land, 
numbered  11,  and  as  to  that  it  will  be 
seen  that  no  question  arose. 

The  second  of  those  notices  was  dated 
the  30th  of  July,  1872.  It  was  accom- 
panied by  a  schedule,  and  was  similar  in 
its  terms  to  that  of  the  4th  of  July,  1870. 

As  to  the  notice  of  the  30th  of  July, 
1872,  the  plaintiffs  charged  that  it  was 
open  to  many  of  the  same  objections  as 
the  notice  of  the  4th  of  July,  1870.  In 
particular  the  land  numbered  35  in  that 
of  the  30th  of  July,  1872,  and  coloured  red 
on  the  plan  thereto  annexed,  was  land 
beyond  the  limits  of  deviation ;  the  lands 
numbered  35,  27,  37  and  1  were  not  lands 
delineated  on  the  deposited  plans  or  de-. 
scribed  in  the  book  of  reference ;  the  land 
numbered  35  was  land  not  necessary  or 
required  for  the  purposes  for  which  the 
company  was  empowered  to  take  laud ; 
the  land  numbered  28  in  the  notice  of  the 
30th  July,  1872,  was  not  shewn  as  land 


coloured  red  in  the  plans  thereto  cmnexed ; 
the  land  therein  numbered  41  was  not 
delineated  and  numbered  on  the  deposited 
plans ;  and  that  the  lands  numbered  1 
and  2  were  wholly  or  in  part  the  same 
lands  which  were  included  in  the  notice  of 
the  4th  of  July,  1870. 

The  plaintiffs,  therefore,  charged  that 
the  notice  of  the  30th  of  July,  1872,  was 
null  and  void,  and  that  even  if  it  were  not 
so  it  would  not  entitle  the  company  to 
retain  possession  illegally  taken,  under 
their  former  notice  to  treat. 

The  bill  was  then  amended;  and  it 
prayed  a  declaration  that  the  company 
were  not,  by  any  of  their  Acts,  or  the 
Acts  incorporated  therewith,  authorised 
to  take  lands  coloured  "red"  on  a 
notice  plan  of  the  4th  of  July,  1870, 
and  respectively  numbered  35,  36,  27,37, 
20,  65,  68  and  34,  or  the  lands  comprised 
in  three  subsequent  notice  plans,  and 
respectively  numbered  46,  5,  7,  8,  9, 15 
and  1 :— That  the  notice  to  treat  of  the 
4th  of  July,  1870,  was  null  and  void,  and 
that  all  proceedings  founded  or  to  be 
founded  thereon  under  the  85&  section 
of  the  Lands  Clauses  Consolidation  A.ct, 
1845,  or  otherwise,  were  and  would  be  in- 
operative:— ^That  the  company  was  not 
authorised  to  take  lands  numbered  28, 
41,  35,  27  and  1,  in  a  notice  to  treat  of 
the  30th  of  July,  1872  j  that  that  notice 
was  in  like  manner  null  and  void,  and 
that  all  proceedings  thereon  would  also 
be  inoperative : — That  the  company  were 
not  entitled  by  any  of  the  Acts  aforesaid 
to  take  land  numbered  38  in  the  de- 
posited plans  and  book  of  refOTcnce,  or 
entitled  to  take  or  retain  possession  of  the 
lands  comprised  in  the  notices  to  treat  in 
the  bill  mentioned  respectively,  or  an^ 
part  of  them,  or  any  part  of  the  plaintiffs' 
estate ;  and  for  an  injunction  accordingly. 
The  bill  also  prayed  that  the  compamr 
might  be  restrained  from  carrying  a  road, 
number  64,  across  their  intended  railway, 
or  executing  any  works  connected  with, 
or  for  the  purpose,  of  such  crossing,  in  a 
manner  inconsistent  with  the  32nd 
section  of  their  Act  of  1865,  or  with 
any  other  provisions  of  their  Acts,  or  of 
any  Acta  incorporated  therewith,  for 
damages  and  costs. 
The  further  hearing  of  the  part  heaid 
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motion  for  the  ini unction  was  resumed 
before  the  late  Wickena,  V.C.,  when  he 
directed  it  to  stand  over  for  fresh  evi- 
dence as  to  the  precise  boundaries  of 
some  of  the  parcels  of  land  in  question. 
It  was  then  arranged  that  the  motion 
should  stand  till  the  hearing  of  the  cause, 
and  como  on  as  a  motion  for  a  decree. 

A  great  deal  of  evidence  had  in  the 
meantime  been  adduced  on  both  sides. 
The  farther  details  of  the  case,  so  far  as 
they  are  necessary  to  this  report,  and  the 
nature  and  effect  of  the  evidence,  will 
fnlly  appear  from  the  judgment,  infra. 

Mr.  O.  W.  Hemming  and  Mr,  Bobinson, 
for  the  plaintiffs. — This  is  the  case  of  a 
railway  company,  upon  which  Parliament 
has  conferred  very  large  powers  of  ac- 
quiring private  property  for  public  pur- 
poses, exercising  those  powers  in  a  way 
which  the  plaintiffs  say  is  not  authorised 
by  the  company's  Acts,  and  in  a  manner 
that  is  most  prejudicial  to  the  pladntiffs' 
interests.  The  case  is,  therefore,  one  in 
which  the  Court  will  interfere  to  protect 
individuals  against  a  corporation. 

The  principal  objection  to  the  proceed- 
ings of  the  company  is  the  want  of  cer- 
tainty as  to  the  subject-matter  of  the 
transactions  between  the  parties. 

Nos.  85  and  36 :  one  of  those  pieces  ex- 
tends from  the  centre  line  of  the  raUway 
to  the  line  of  deviation ;  having  side  lines 
marked,  as  from  the  centre  line  to  that  of 
the  deviation.  But  no  other  line  than 
that  statutory  one,  opposite  the  centre 
line  of  the  railway,  is  shewn  in  any  plan, 
as  a  fourth  or  boundary  line.  That  piece 
therefore  is  not  pfoperly  "delineated" 
according  to  the  Act  of  1865.  It  cannot, 
therefore,  even  although  mentioned  in  the 
book  of  reference  and  in  the  notice  to 
treat,  be  taken  by  the  company. 

Then  as  to  the  other  of  these  two  pieces : 
it  lies  partly  within  and  partly  without 
the  line  of  deviation.  If  we  are  right  in 
our  view  as  to  the  first  piece,  afmrtiori, 
we  are  so  as  to  this  second  one. 

We  therefore  contend  that  no  company 
can  take  any  land  from  a  landowner  under 
the  powers  of  their  Acts,  unless  such  land 
is  clearly  marked  out  in  the  plans;  and 
that  for  such  a  purpose  the  land  must  be 
"mapped"  oat  by  a  distinct  continuous 
line  or  boundary  on  all  its  aides. 


As  to  No.  38,  as  that  is  not  mentioned 
in  any  of  the  notices  to  treat,  the  com> 
pany  can  have  no  right  to  take  it ;  and 
their  entry  on  it  is  simply  illegal.  As  to 
the  other  lands  which  the  company  reaUy 
do  not  require  for  the  bona  fide  parposes 
of  their  railway,  those  cannot  be  retained 
by  them.  With  respect  to  the  land  taken 
for  the  alteration  of  the  approach  to  the 
plaintiffs'  lodge,  the  company 'are  not 
authorised  by  their  Acts  to  use  it  (as  they 
have  done)  to  the  injury  of  the  plainti^' 
property.     They  cited — 

Doe  d.  Armietead  v.  The  North  8M- 
fordthire    Baihoay    Oompany,     20 
Law  J.  Rep.  (n.s.)  Q.B.  249 ;  b.  c. 
16Q.B.  Rep.  626; 
Wrigletf  v.  The  Lancashire  and  York- 
shire Bailtoay  Company,  4   Qiff. 
352;  S.C.9  Jur.  N.S.  710; 
Bangdey  v.   The    Midland  BaHway 
Company,  37  Law  J.  Rep.  (n.s.) 
Chanc.  313;   s.  o.  Law   Rep.    3 
Chano.  306; 
Doddv.  The  Salisbury  and  Yeovil  Bail- 
way  Company,  1  Giff.  158 ; 
Raphael  v.  The  Thames  Vallmf  BaO- 
way  Company,  36  Law  J.  B>ep. 
(n.s.)  Chanc.  209 ;  s.  c.  Law  Rep. 
2  Chanc.  147 ;  reversing  s.  o.   35 
Law  J.  Rep.  (n.s.)   Chanc.  6d9 ; 
and  s.  c.  Law  Rep.  2  Eq.  87 ; 
Oray  v.  The  Liverpool  BaUway  Com- 
pany, 9  Beav.  391 ; 
The  ^^ieen  v.  The  Wycombe  BaUtoajf 
Con^any,  8  B.  &  S.  269 ;  s.  c.  36 
Iaw  J.  Rep.  (n.s.)  Q.B.  121 ;  8.  a 
Law  Rep.  2  Q.B.  310 ; 
Earl  Beauchamp  v.  The  Cheat  WesUm 
Railway  Company,  37  Law  J.  Rep. 
(n.s.)  Chanc  74;  b.c.  on  app.  38 
Law  J.  Rep.  (n.s.)  Chanc  162; 
8.  c.  Law  Rep.  3  Chanc  745. 
Mr.  Dickinson  and  Mr.  Cracl-naU,  for  the 
defendants. — The  case  is  one  of  contract; 
statutory  no  doubt,  but  still  one  of  con- 
tract, between  the  parties,  and  to  bo  deter- 
mined accordingly.    As  to  the  words  "  de- 
lineated or  described  "  (we  say  "  or"  and 
not  "  and"),  do  they  mean  that  each  piece 
of  land  mnst  be  surrounded  on  the  plans 
by  a  complete  line  or  completed  lines  ?  Cer- 
tainly  not.     If  so,  why  say  "described in 
the  book  of  reference  ?  "     All  tiiat  the 
statutes  require  is  that  the  landowners. 


Digitized  by 


Google 


Vol.  43.] 


MICHAELMAS  1873  to  MICHAELMAS  1874. 


765 


with  whom  the  oompanT  are  treating, 
should  have  reasonable  information  given 
them  as  to  what  lands  the  company  may 
want.  Here  the  evidence  shews  that 
ample  information  was  given  to  the  plain- 
tiffs.  Delineation  per  ee  does  not  mean 
"  description."  If  yon  can  see,  approxi- 
mately, horn,  the  plans  or  books  where 
the  boundary  line  "must"  be — that  is 
sufficient  for  all  practical  purposes.  A 
railway  company's  Act  shonld  be  liberally 
oonstraed. 

As  to  the  other  objections :  first,  the 
omission  of  No.  38  from  the  notices  to 
treat  is  immaterial.  It  is  referred  to 
in  the  deposited  plans;  and  that,  put- 
ting the  plaintiff  on  enquiry,  is  enough 
to  cure  the  defect  (if  any).  Then  as 
to  the  land  taken  being  unnecessary :  the 
companyare  the  proper  judges  of  what  is  or 
is  not  necessary  land,  for  the  purposes  of 
their  railway ;  and  if  the  company  have 
taken  too  much,  the  question  should  be 
tried  in  an  action  of  ejectment  They 
cited 

Coats  V.  The  Clarence  Bailway  Com- 
pany, 1  Boss.  &  M.  181 ;  s.  c.  8 
Law  J.  Bep.  (o.s.)  Chanc.  72  ; 
Gamochcm    v.    The     Norwich    and 
Spalding    Bailtoay    Company,   26 
Beav.  169 ; 
Duke  of  Beaufort  v.  Patrxek,  17  Beav. 
60;  s.  c.  22  Law  J.  Bep.  (m.s.) 
Chanc.  489. 
Mr.  0.  W.  Hemming,  in  reply. — A  com- 
pany cannot  give  a  distinct  notice  to  take 
Whiteacre,  and  then  take  that,  plus  Black- 
acre,  simply  because  in  a  map  Whiteacre 
runs  a  short  distance  into  Blackacre  ?  The 
notice  to  treat  must  be  precise  and  definite. 
That  is  not  so  here.     The  entry  on  38 
was    most    nnjastifiable.       "Ltoids    de- 
lineated and  described"  must  mean  lands 
marked  out  by  a  boundary  line.     Nino* 
tenths  of  a  circumference  will  not  "  de- 
lineate"  a  circle.    Therefore  these  lands 
are  not  properly  "delineated." 

The  case  is  one  on  the  whole  of  which 
I  ask  a  decree,  that  on  the  true  construc- 
tion of  their  Acts,  the  company  are  entitled 
only  to  take  such  lands  as  are  specified  in 
their  notices ;  delineated  by  a  complete 
and  unbroken  boundary  Une  in  the  plans ; 
and  properly  described  in  the  book  of 
reference ;  and  that  they  shall  not  be  al- 


lowed to  retain — to  the  injury  of  the 
plaintiffs — lands  into  the  possession  of 
which  they  have  illegally  entered;  and 
for  an  enquiry  as  to  damages. 

Hall,  V.C.  (on  August  1). — The  plain, 
tiff,  Mrs.  Dowling,  is  equitable  tenant 
for  life  in  possession,  with  remainder  in 
tail  to  the  plaintiff,  Mr.  Dowling,  of  the 
Llantamam  Abbey  Estate,  in  the  county 
of  Monmouth.  The  mansion  house  is 
situated  on  the  turnpike  road  leading  from 
Newport  to  Pontypool,  and  has  an 
approach  by  a  lodge-entrance  from  the 
turnpike  road  along  a  carriage-drive 
through  the  park,  and  up  to  the  mansion, 
thence  to  another  lodge  on  the  same  road 
nearer  to  Pontypool.  By  an  Act  of  Par- 
liament passed  in  the  year  18G5,  the  de- 
fendant company  was  empowered  to  con- 
struct a  railway  which  would  intersect 
the  turnpike  road  at  a  distance  of  about 
100  yards  from  one  of  those  lodges  (which 
lodge  I  shall  afterwards  refer  to  as  "  the 
lodge  ").  The  Act  of  Parliament  of  the 
company  incorporated  the  Lands  Clauses 
Consolidation  Act,  and  the  Bailways 
Clauses  Consolidation  Act.  The  23rd  sec- 
tion of  the  Act  of  1 8G5  empowered  the  com- 
pany to  make  the  railway,  and  was  in  these 
words — "  It  shall  be  lawful  for  the  com- 
pany, subject  to  the  provisions  in  this 
and  in  the  incorporated  Acts  and  parte  of 
Acts  contained,  to  make  and  maintain  the 
railways  hereinafter  described  with  all 
proper  works,  approaches  and  stations  on 
the  line  and  upon  the  lands  delineated  in 
the  said  plans  and  described  in  the  said 
book  of  reference,  and  according  to  the 
levels  described  in  the  said  sections ;  and 
the  company  may  enter  upon,  take  and 
use  such  of  the  said  lands  as  shall  be 
necessary  for  such  purposes."  The 
plaintiffs  opposed  the  biU  of  the  pro- 
moters when  it  was  before  Parliament ; 
and  for  their  protection,  there  was  intro- 
duced into  the  Act  of  Parliament  clause 
32  of  the  company's  Act,  1865. 

The  plaintiff  by  their  bill  complain 
that  the  company  have  taken  parts  of  their 
estate  which  they  had  not  power  to  take, 
and  that  they  have  taken  other  parts  of 
their  estate  without  giving  notice  as  le- 
qaired  by  the  Lands  Clauses  Consolida- 
tion Act.     The  several  parcels  of  land 


Digitized  by 


Google 


766 


OOUETS  OF  OHANCEEY! 


[N.  & 


which  the  company  have  taken,  and 
the  taking  of  which  is  complainod  of  bj 
the  plaintiffs,  are  mentioned  in  the  phun- 
tifis'  bill  (with  one  exception)  by  refer- 
ence  to  their  numbers  in  the  notice  to 
treat,  and  one  parcel,  No.  38,  is  mentioned 
by  reference  to  the  deposited  plans.  The 
parcels  which  the  pkuntiffi  complain  of 
the  company  having^  improperly  taken, 
are  twenty-two.  The  company  gave 
three  notices  to  treat.  The  second  and 
third  notices  were  given  after  the  original 
bill  was  filed.  The  complaint  as  regards 
them  was  introduced  into  the  bill  by 
amendment.  As  regards  the  second 
notice,  which  was  a  notice  to  take  one 
parcel  only.  No.  77,  the  bill  does  not 
make  any  case  against  the  company.  The 
6th  paragraph  of  the  prayer  of  the 
amended  bill  extends  to  the  lands  com- 
prised in  all  the  notices ;  but  there  being 
no  case  made  as  to  that  parcel,  there  is 
no  case  for  reUef  in  respect  of  it.  The 
plaintiffs  by  their  bill  seek  to  restrain  the 
company  from  acting  on  their  notices  to 
treat ;  and  their  case  is  that  if  any  parcel 
has  been  mentioned  in  any  notice  which 
the  company  could  not  take,  the  notice  is 
altogether  bad,  and  they  therefore  ask 
by  tbeir  bill  to  restrain  the  company  &om 
taking  or  retaining  possession  of  any 
part  of  their  estate.  The  company's 
notice  included  many  other  parcels  than 
those  I  have  above  mentioned.  The 
plaintiffs'  contention,  except  as  to  a  few 
amall  parcels,  with  which  I  will  sepa- 
rately deal,  is  this — They  s^  that  the 
company  have  taken  parcels  of  land  which 
are  not  delineated  on  the  said  plans  or 
described  (or,  as  the  plaintiffs  interpret  the 
23rd  section,  delineated  "and "  described) 
in  the  said  book  of  reference;  that  is, 
that  the  lands  taken  are  not  such  lands  as 
section  23  of  the  company's  Act  empowers 
the  company  to  take.  Thoy  say  that  the 
deposited  plans  in  certain  cases  have 
upon  them  numbers  of  parcels  of  land, 
which  parcels  are  in  part  only  inclosed 
within  lines ;  and  that  inasmuch  as  there 
is  only  a  partial  inclosure  of  such  parcels 
within  lines,  they  are  not  "  dehneated 
and  described "  within  the  meaning  of 
section  23.  To  understand  that  construc- 
tion, it  is,  I  think,  convenient  to  take  in 
hand  one  of  the  deposited  plans.   I  there- 


fore take  an  exhibit  X.W.  to  an  afi&davit 
of  Mr.  Edward  Wilson  and  Mr.  John 
Stevenson  Macintyre,  and  I  look  at  those 
parts  of  the  plan  on  which  there  are  the 
Nos.  6,  9  and  10.  The  lands  on  whidi 
those  numbers  are  placed  are  shewn  on 
the  plan  as  inclosed  on  three  sides,  bat 
not  on  the  fourth,  the  north  side.  By 
reason  of  the  absence  of  any  line  on  such 
fourth  side,  the  plaintiffs  say  that  no  part 
of  the  Duids  on  which  those  numbers  are 
placed  can  be  taken  by  the  company.  If 
such  be  a  correct  view.  Parliament  passed 
a  wholly  unworkable  and  useless  Act  of 
Parliament ;  and  instead  of  authorising 
and  permitting  the  construction  of  an 
undertaking  which  would  be  a  public 
advantage,  did  practically  nothing  of  any 
use  whatever.  It  was  contended  that,  it 
having  been  held  (Doe  dem.  Payne  v.  The 
Brittol  amd  Exeter  UaiUway  Company  (1) 
and  other  cases)  that  the  limits  of  deviation 
do  not  prevent  a  company  taking,  for  otha 

Surposes  than  the  line  of  railway,  lands 
elineated  on  the  deposited  plans  oataide 
such  limits,  it  follows  that  such  limits 
ought  to  be  wholly  disregarded  on  ascer- 
taining whether  the  land  is  delineated  or 
not.  But  although  the  Une  shewing  the 
limits  of  deviation  may  not  be  a  delinea- 
tion of  the  lands,  it  appears  to  me  that 
the  laying  down  on  the  deposited  plan  of 
a  centre  line  and  limits  of  deviation  shews 
that  Parliament  considered  land  within 
such  limits  to  be  comprehended  within 
the  words  "  delineated  and  desaxbed," — 
and  that  the  words  "  delineated  and  de- 
scribed "  should  not,  at  least  as  regards 
the  line  itself,  be  construed  as  meaning 
only  lands  which  are  on  the  whole  of  each 
side  bounded  by  a  line.  I  therefore  hold 
that  for  the  construction  of  the  railway 
itself,  lands  within  the  hmits  of  deviation, 
although  not  so  bounded,  may  be  taken. 

That  disposes  of  all  the  plaintiffs'  case 
as  to  all  the  parcels,  except  the  few  small 
parcels  above-mentioned.  I  now  proceed 
to  consider  the  plaintiffs'  case  as  to  those 
small  parcels.  As  regards  one  of  those  par- 
cels, which  was  specified  in  the  first  notice 
to  treat,  and  is  therein  numbered  35, 
the  plaintifis  say  it  extends  beyond  the 

(1)  6  Mee.  &  W.  320 ;  a.  c  9  Lsw  J.  Bep.  (x.a.) 
Ezch.  232. 
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limits  of  deviation.  Part  of  No.  35  on 
the  deposited  plan  is  within  the  limit  of 
deviation,  at  least  that  part  is  included 
within  what  I  have  ahove  decided  against 
the  plaintiffs.  The  other  part  is  outside 
sach  limits.  The  plaintiffs,  failing  in  their 
contention  that  no  part  of  No.  35  is  an- 
thorised  to  be  taken,  now  say  that,  al- 
though  so  much  thereof  as  is  within  the 
limits  of  deviation  may  be  held  to  be 
anthorised  to  be  taken,  such  decision 
leaves  open  to  them  the  contention — and 
they  accordingly  do  contend — that  there 
is  no  other  land  shewn  by  the  company 
to  be  included  in  that  No.  35 ;  or,  if  there 
be,  that  a  small  parcel  of  land  which  the 
company  have  taken  as  being  part  of 
No.  35,  is  not  shewn  by  the  company  to 
be  within  section  23  of  the  Act.  The 
land  No.  35  is,  according  to  the  deposited 
plan,  land  which  is  inclosed  on  all  sides, 
except  in  parts  of  the  south  and  east 
sides,  there  being  no  lines  drawn  on  por- 
tions of  the  south  and  east  sides.  The 
plan  X.W.,  above  referred  to,  shews  to 
'what  extent  there  is  on  the  deposited 
plan  a  want  of  complete  inclosure  by  lines 
of  No.  35.  The  absence  of  such  com- 
plete inclosure  is  similar  in  character  to 
ihat  already  referred  to  as  regards  Nos.  6, 
9  and  10  ;  and  the  piece  of  land.  No.  35, 
as  to  which  the  question  now  being  con- 
sidered arises,  has  been  referred  to,  and 
may  be  conveniently  described  as  being 
*'  the  angular  piece  of  land  part  of  No.  35." 
The  contents  of  the  whole  of  No.  35  and 
of  the  angular  piece,  and  the  length  not 
inclosed  by  lines  on  the  south  and  east, 
are  as  follows— The  whole  area  of  No.  35, 
treating  it  as  comprising  the  angular 
piece  of  land,  is  7a.  Ir.  Ip.  The  angular 
piece  contains  Ir.  Up.,  being  about  ^^th 
of  the  whole  quantity  of  7a.  Ir.  Ip.  The 
length  of  so  much  of  the  angular  piece 
as  is  on  the  eastern  side,  and  is  not  shown 
on  the  deposited  plain  to  be  bonnded  by 
the  road,  is  about  two  chains  or  forty- 
fonr  yards.  The  length  of  so  much  of 
the  angular  piece  as  is  on  the  southern 
side,  and  is  not  shown  in  the  deposited 
plan  to  have  a  boundary  fence,  is  four 
chains  and  about  sixty  links,  or  about 
100  yards.  In  considering  this  conten- 
tion on  the  part  of  the  plaintiffs,  regard 
must  be  had  to  the  way  in  which   the 


deposited  plan  is  drawn  as  regards  tbe 
lines  bounding  wholly  or  partially  different 
parcels  of  land ;  not  merely  as  regards  the 
parcel  35,  but  othot  parcels,  including  some 
which  I  have  specificallyj  above  referred 
to,  and  numbered  6,  9  and  10.  It  must 
be  assumed  that  I  have  rightly  decided 
as  to  the  parcels  within  the  limits  of  devia- 
tion, but  not  wholly  surrounded  by  lines ; 
and  it  must  be  borne  in  mind  what  the 
object  of  deposited  plans  and  books  of 
reference  is ;  such  object  being  to  give 
notice  to  the  public,  and  landowners  in 
particular,  where  the  promoters  of  the 
company  propose  to  acquire  power  to 
construct  the  railway  and  works.  If  the 
plaintiffs,  who  had  notice  of  the  bill  in 
Parliament,  and  personally,  or  by  their 
agents,  examined  the  bill  and  the  plans, 
and  opposed  the  bUl,  and  obtained  the 
insertion  in  the  Act  of  clauses  for  their 
protection,  had  not  noticed  by  the  plans 
and  books  of  reference  that  the  small 
piece  of  land  in  question  might  be  taken, 
they  had  not  the  opportunity  of  objecting 
to  the  creation  of  compulsoiy  powers  in 
reference  thereto.  But  if  they  had  such 
notice,  the  company  were  entitled  to  take 
it.  I  cannot  bring  myself  to  believe  that 
the  plaintiffs  had  not  such  notice.  I  do 
not  think  it  necessary  to  determine  which, 
if  any,  of  the  several  views  that  the  wit- 
nesses have  pat  forward  as  to  the  mode 
of  completing  the  inclosure  of  land  num- 
bered, hot  not  wholly  surrounded  by 
lines,  is  the  correct  one.  I  think  no  hara 
and  £Eist  rule  can  be  laid  downj  but  that 
each  case  must  depend  upon  its  own  cir- 
cumstances. Trying  the  question  as  if  I 
were  on  the  land,  with  the  map  and  book 
of  reference  in  my  hand,  and  observing 
the  extent  in  area  and  length  which  is 
nninclosod,  as  compared  with  that  which  is 
inclosed,  and  having  regard  to  the  actual 
position  of  the  piece  of  land  in  question, 
and  asking  myself  whether  the  piece  of 
land  in  question  is  "  delineated  and  de- 
scribed," I  say,  "  It  is,"  as  those  words  are 
to  be  understood  in  construing  this  Act  of 
Parliament.  I  consider  that "  delineated  " 
cannot  in  this  Act  be  interpreted  to  mean 
"  suTTOwided  on  every  part  by  lines."  I 
think  it  is  manifest  that  a  broader  inter- 
pretation of  it  must  be  adopted  in  order 
to  give  effect  to  the  Act.    It  it  be  neoes- 
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Ratj  to  say  what  it  does  mean,  I  saj  I 
think  it  means,  "  sketched  or  represented 
or  so  shewn  that  landowners  would  have 
notice  that  the  land  might  be  taken."  Such, 
I  think,  is  snbtantially  the  view  taken  by 
several  competent  vritnesses  vrho  have 
given  evidence  in  this  case ;  but  it  is  not 
upon  their  interpretation  that  I  rest  my 
decision.  It  was  contended  before  me 
that  the  case  of  Wrigley  v.  The  Lancashire 
and  YorJcshire  Railway  Company  (uhisupra) 
governs  this  case ;  but  it  does  not  seem 
to  me  that  that  is  so.  It  appears,  from  the 
report  of  that  case  in  the  Jurist  (itbi  supra), 
that  all  the  boundaries  of  the  inclosure 
No.  71,  within  the  limits  of  deviation, 
were  duly  marked,  but  that  the  land  out- 
side was  undefined.  There  was,  therefore, 
a  complete  close  to  which  No.  71  might 
be  referred,  and  no  number  applicable 
to  the  remainder,  which  was  undefined. 
The  actual  facts  of  the  case  are  not  very 
clearly  stated,  and  the  two  reports  do  not 
agree  in  the  terms  of  the  judgment.  As 
to  the  piece  of  land  No.  35,  having  regard 
to  the  purpose  for  which  it  was  taken, 
namely,  to  form  part  of  an  altered  road 
by  means  of  which  access  to  the  plaintiffs' 
lodge  has  been  afforded  (to  which  I  will 
more  particularly  refer  in  the  observations 
I  am  about  to  make  upon  another  objec- 
tion by  the  plaintiffs  to  the  company 
taking  this  piece  of  land)  : — And  having 
regard  to  the  very  small  marketable  value 
of  this  piece  of  land,  which  value  I  am  satis- 
fied does  not  exceed  5Z.: — It  not  having, 
as  I  think,  any  special  value  to  the  plain- 
tiffs,— I  should  not,  had  I  taken  a  differ- 
ent view  to  that  I  have  already  expressed, 
have  given  the  plaintiffs  relief  in  this 
suit. 

The  other  objection  raised  by  the 
plaintiffs  to  the  company  taking  this  part 
of  No.  35,  is  this — They  say  it,  or  the 
greater  part  of  it,  is  unnecessary  and  not 
required  for  the  purposes  for  which  the 
company  are  empowered  to  take  land. 
The  company  have  taken  this  land  to 
form  an  embankment,  being  a  diversion 
of  the  turnpike  road  from  which  one  of 
the  plaintiffs'  lodges  was  entered.  If 
this  road  had  not  been  diverted,  one  of  two 
things  must  have  happened.  The  turn- 
pike road  must  have  been  lowered  or 
raised;  so  that  it  would,  at  the  plaintiffs' 


lodge,  have  been  several  feet  bdow  or 
above  that  lodge.  To  prevent  this  entrance 
being  destroyed,  the  company  diverted  the 
road,  considering  themselves  entitled  so 
to  do,  under  the  16th  section  of  the  Bail- 
way  Clauses  Consolidation  Aot.  The 
plaintiffs  preferred  to  be  shut  out  from 
the  road,  and  they  say  that  the  diversion 
of  the  ToaA  has  not  left  them  a  convenient 
entrance  by  their  lodge.  The  plaintafb 
rely,  in  support  of  their  contention,  on 
the  case  of  The  Queen  v.  The  Wyeombe 
Railway  Company  (ubi  svpra),  in  which 
it  was  held  that  section  16  of  tiie  Railway 
Clauses  Consolidation  Aot  only  authorised 
the  diversion  of  a  road  when  necessary  for 
the  construction  of  the  railway.  Bat  in 
that  case  Lord  Chief  Justice  Gookbnm 
said  (p.  320) — "  But  we  are  not  to  look 
at  the  convenience  of  the  company  alone, 
but  to  the  accommodation  and  convenience 
of  those  who  have  rights  of  property  which 
are  interfered  with,  of  those  who  have 
immediate  access  to  the  road,  or  persons 
using  it,  of  necessity,  in  the  ordinary 
course  of  their  business."  The  observa- 
tions of  the  learned  Judges  in  that  case 
must  be  read  with  reference  to  the  case 
before  them,  in  which  the  railway  com- 
pany  was  about  to  interfere,  most  mate- 
lially,  with  the  user  theretofore  enjoyed 
by  certain  persons  of  the  old  road.  In 
the  case  of  Bangeley  v.  The  Midland 
BaHway  Company  (vbi  supra),  aflSrming 
the  decision  of  the  Mast^  of  the  Bolls, 
the  railway,  as  laid  down,  would  cross  a 
highway.  The  company  diverted  it  to  a 
place  where  there  was  an  authorised  level 
crossing,  that  being  more  convenient  than 
a  bridge ;  and  the  Lords  Justices  Cairns 
and  Solwyn  held  that  that  could  be  law- 
fully done.  That  case  was  recognised  in 
Earl  Beauchamp  v.  The  Great  Western 
Railway  Company  («6i  svpra),  in  which 
the  case  of  The  Queen  v.  The  Wycombe 
Railway  Company  (ubi  supra)  was  cited, 
and  in  which  it  was  laid  down  that  diver- 
sion was  lawful  as  well  in  the  case  of  a 
diversion  in  respect  of  a  private  as  of  a 
public  right.  In  that  case  Lord  Justice 
Selwyn  said,-  "Bangeley  v.  The  Midland 
Railway  Company  (ubi  supra)  established 
that  land  might  be  taken  for  substitu- 
ting a  highway  for  the  accommodation  of 
the  pubUc  in  the  place  of  another  which 
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had  been  interfered  with.  Whether  this 
is  to  be  extended  to  private  accommo- 
dation works  is  now  the  question.  It  has 
been  argned  not  only  that  land  cannot 
for  snch  purposes  be  compulsorily  taken, 
bat  that  when  it  has  been  acquired  it 
cannot  be  retained.  Is  there  any  dis> 
tinction  in  the  Acts  between  pablio  and 
private  works  ?"  And  he  proceeds,  "  I 
think  not;  for  under  the  16th  section 
of  the  Railway  Clauses  Act  all  accom- 
modation works  are  classed  together. 
The  only  remaining  question,  one  of 
&ct,  is,  whether  this  particular  work 
which  has  been  made  "is  an  accom- 
modation work  connected  with  the  rail- 
way. There  cannot  be  any  doubt  that  it 
is  of  a  proper  and  reasonable  character, 
and  immediately  connected  with  the  rail- 
way." In  that  case  the  company  was 
compelled  to  find  an  accommodation  for 
a  private  individual.  But  that  does  not, 
I  think,  prevent  that  case  being  an  au- 
thority in  favour  of  the  company  in  the 
present  one.  I  also  refer  to  the  observa- 
tions (not  to  the  decision)  of  Lord  Hather- 
ley  in  the  case  of  The  Attomey.OenercU  v. 
The  Ely,  ^c,  Bailway  Company  (2), 
Having  regard  to  those  authorities,  I  am 
of  opinion  that  the  objection  I  am  now 
considering  cannot  be  sustained.  The 
plaintiffs  say  that  the  access  left  or  pro- 
vided for  them  by  the  diversion  is  insuffi- 
cient and  inconvenient.  I  am  not  much 
impressed  with  that  statement ;  and  at  all 
events  I  think  the  plaintiffs  may  well  be 
left  to  derive  from  it  snch  advantage  as 
they  may  be  able,  in  the  amount  of  com- 
pensation which  they  may  obtain  from 
the  company.  If  I  had  not  then  over- 
ruled  this  objection,  I  should  have  consi- 
dered that  the  plaintiffs  were  not  entitled 
to  avail  themselves  of  it,  having  regard 
to  the  knowledge  thmr  had  of  the  in- 
tended construction  of  the  embankment 
(as  appears  from  the  affidavit  of  Mr. 
Wood,  filed  on  the  18th  of  June,  1872), 
and  to  what  I  shall  hereafter  mention. 
In  one  of  the  letters  set  out  in  that  affi- 
davit, being  the  letter  dated  the  10th  of 
November,  1871,  fix>m  Mr.  Wood  to  Mrs. 
Dowling,  the  writer,  who  had  previously 

(2)  37  Lav  3.  Bep.  (n.s.)  Chanc.  822 ;  b.  e.  on 
<^.  ibid.  258 ;.  I.  e.  Law  Bep.  4  Ghana  194. 
Msw  Sbbibs,  43.— Cbamc. 


left  with  Mrs.  Dowling  a  plan  shewing 
the  diversion,  stated,  "The  deviation  in 
the  turnpike  road  is  made  or  to  be  made 
to  suit  your  road,  and  not  the  public." 
That  was  in  reply  to  a  letter  of  Mrs. 
Dowling's,  in  which  she  said  the  road 
was  no  accommodation  to  her,  but  the 
reverse.  Bat  although  the  plaintiffs  sub- 
sequently objected  to  the  company  taking 
any  of  these  lands,  they  do  not  seem  to 
have  specifically  objected  to  the  diversion 
of  the  road.  In  the  cross-examination  of 
Mr,  Dowling,  referring  to  the  proceed- 
ings in  Parliament,  he  says,  "  The  ques- 
tion of  the  injury  to  the  lodge  was  con- 
sidered, and  the  injury  was  to  be  pre- 
vented." It  was  with  that  view  that  the 
company  took  the  piece  of  land  in  queS'^ 
tion,  constructed  the  embankment,  and 
diverted  the  road.  It  is  further  to  be 
observed  that  part  of  this  piece  woold 
under  any  circumstances  have  been  re- 
quired for  the  raising  or  sinking  of  the 
road,  unless  indeed  perpendicular  retain- 
ing walls  had  been  built ;  a  plan  which  I 
do  not  think  it  was  incumbent  on  the 
company  to  adopt;  not  forgetting  the 
case  of  Ooaie  v.  The  Clarence  BaUway 
Company  {tibi  stipra),  and  others  of  the 
same  kmd.  The  plaintiffs,  in  reference 
to  the  preservation  of  the  entrance  of 
their  lodge,  which  can  only  be  preserved 
by  taking  the  piece  of  land  in  question, 
make  a  general  statement  in  their  bill, 
which  is  to  this  effect: — ^The  mansion 
house  which  was  externally  restored  and 
improved  about  thirty-five  years  ago,  had 
lai^  grounds  attached  to  it,  was  situate 
in  the  turnpike  road,  leading  from  the 
town  of  Newport,  in  Monmouthshire,  to 
the  neighbourmg  town  of  Pontypool,  and 
had  an  approach  by  a  lodge  entrance  firom 
that  road,  along  a  carriage  drive,  through 
the  park,  and  up  to  the  mansion  house, 
and  thence  to  another  lodge  on  the  road 
nearer  to  Pontypool. 

The  proposed  railway  of  the  company 
was  intended  to  intersect  the  turnpike 
road  at  a  distance  of  100  yards,  more  or 
less,  from  the  last-mentioned  lodge,  and 
unless  the  company  were  kept  strictly 
within  their  powers,  the  entrance  to 
the  mansion  house  and  park  at  that  lodge 
might,  and  if  the  then  plans  of  the  com- 
pany were  adhered  to,  certainly  would  be 
6F 
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most  seriously  obstrncted ;  and  the  valne, 
comfort,  and  enjoyment  of  the  plaintiffs' 
estate  and  msnision  house  as  a  residential 
property,  very  prejadioially  affected  and 
impaired.  It  was  the  intention  of  the 
company,  unless  restrained,  to  raise  the 
highway  in  order  to  cany  it  over  their 
railway  to  an  extent  and  in  a  manner 
which  would  be  impracticable  without 
infringing  the  proTisions  of  the  com- 
pany's  Acts,  and  without  taking  lands  of 
the  plaintiffs,  part  of  their  estate  which 
the  company  were  not  authorised  to  take. 

Notwithstanding  that,  the  plaintiffs 
now  virtually  insist  that  the  company 
should  have  so  constructed  their  works 
as  to  block  up  the  entrance  to  the  lodge. 
In  considering  the  other  objections  to  the 
company  taking  this  piece  of  land,  No. 
35,  1  have  alreeuly  mentioned  the  value 
of  it. 

I  now  proceed  to  consider  the  plain* 
ti£b'  case  as  to  the  pieces  of  land  men< 
tioned  in  the  first  notice  to  treat,  and  num- 
bered 65  and  68.  The  plaintiffs  say  that 
these  are  not  necessary  or  required  for 
any  of  the  purposes  for  which  the  defend- 
ants, the  company,  are  empowered  to 
take  lands,  having  regard  to  the  second 
Bub-section  of  section  32  of  the  Act.  The 
plaintiffs'  contention  is  that  these  parcels 
of  land  are  westward  of  the  line  of  rail- 
way shewn  on  the  deposited  plan.  A 
great  deal  of  evidence  has  been  entered 
into  with  reference  to  these  parcels  of 
land  being  or  not  being  westward  of  ihe 
centre  line  referred  to.  It  would  at  first 
sight  appear  that  this  was  a  very  simple 
question  of  fact,  capable  of  being  disposed 
of  by  a  measurement  which  might  be  made 
in  a  few  minutes,  and  as  to  which  there 
could  be  no  mistake.  But  the  difficulty 
which  has  arisen  has  been  occasioned  by 
a  difference  of  opinion  as  to  where  the 
centre  line  referred  to  is,  there  being  no 
fixed  point  specified  in  the  Act  trova. 
which  the  measurement  is  to  be  made  to 
fix  that  centre.  It  appears  to  me  that 
Parliament  not  having  clearly  defined  the 
position  of  the  centre  line,  the  company 
should  be  held  to  be  acting  within  their 
powers  if  they  have  taken  their  measure- 
ment from  a  point  which  competent  en- 
gineers consider  a  proper  point  &om 
which  to  admeasure  to  find  the  oentre. 


I  think  that  the  company  have  acted  bona 
fide  in  this  respect,  and  that  the  evidence 
shews  they  acted  within  their  powers. 
Had  I  thought  otherwise  I  should  have 
had  to  consider  and  determine  wheUier 
the  onus  probandi  that  the  company  was 
exceeding  its  powers,  was  not  on  the 
plaintiffs ;  considering  that  the  32ud  sec- 
tion is  a  clause  restrictive  of  the  general 
powers  given  to  the  company,  and  is  a 
contract  for  the  benefit  of  the  plaintiffs, 
of  which  they,  by  their  contention,  are 
in  effect  seekmg  uie  specific  performuioe. 
If  the  onut  probandi  would  lie  on  the 
plaintiffs,  then,  as  I  view  the  evidence  in 
support  of  their  case,  it  is  not  made  out 
to  my  satis&ction.  I  certainly  should  not, 
had  I  not  taken  the  view  I  have,  have 
g^ven  the  plaintiffs  a  decree  founded  on 
these  objections  without  first  obtaining 
the  assistance  of  a  competent  person  to 
fix  the  centre  line  of  railway,  and  to 
make  an  admeasurement  therefrom.  I 
may  add  that,  as  r^;ards  these  lands, 
their  value  does  not  exceed  21.,  and  they 
are  of  no  speoitd  value  to  the  plaintifb. 
I  may  here  observe  that  the  railway  is  a 
considerable  distance,  and  cannot  be  seen 
from  the  mansion  house. 

Another  piece  of  land  which  the  plain- 
tiffs objected  to  the  company  taking  is  a 
piece  of  land,  No.  34.  The  plaintaffs  say 
that  this  is  indispensable  for  the  forma- 
tion of  the  siding  which  the  company  are, 
by  sub-section  2  of  section  32  of  tlie  Act, 
bound  to  construct.  As  to  that  I  am  <£ 
opinion  tJiat  the  plaintifls  have  not  made 
out  their  case.  On  the  contrary,  I  think  it 
is  shewn  that  a  proper  siding  can  and  will 
be  constructed  without  making  use  of 
this  piece  of  land. 

There  remains  one  other  piece  of  land 
which  the  plaintiffs  object  to  the  company 
having  taken.  The  objection  is  this  :  tiajt 
although  the  company  are  authorised  to 
take  it,  the  notice  to  treat  did  not  include 
it.  This  piece  of  land  is  a  piece  of  about 
eight  perches ;  it  is  in  the  deposited 
plan  nnmbered  38 ;  it  is  situated  in  a 
comer  of  No.  37,  and  looking  at  the 
plan,  had  it  not  had  a  separate  number, 
would  well  be  included  in  No.  37.  That 
appears  from  paragraph  34  of  the  affi- 
davit of  Mr.  Wilson  and  Mr.  MaoKityre, 
of  the  3rd  of  March,  1874    The  notios 
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to  treat  is  set  oat  in  paragraph  7  of  the 
bill.  It  describes  the  lands  required  to 
be  taken  thns^  "  The  lands  of  which  the 
particulars  are  contained  in  the  schedule 
hereto,  with  the  appnrtenances,  and  which 
said  lands  soreqnired  are  for  the  better  de- 
scription thereof  delineated  on  the  plan  at- 
tached hereto  and  delivered  herewith,  and 
are  therein  distingnished  by  a  red  colour." 
In  the  schedule  the  number  38  is  omitted ; 
but  that  number  is  coloured  red  in  the 
plan.  This  the  plaintiff,  Mr.  Dowling, 
after  much  fencing  with  the  questions 
put  to  him,  was  obliged  to  and  did  ad> 
mit.  It  seems  to  me  that,  taking  the 
notice  and  schedule  and  plan  together, 
jmrticularl^  having  regard  to  the  posi- 
tion in  which  No.  38  stood  relatively  and 
in  connection  with  No.  37,  a  sufficient 
notice  to  take  No.  38  was  given.  I  think 
it  clear  upon  the  evidence  that  it  was  in 
fact  valued  by  the  valuers,  and  that  there 
was  paid  into  Court  the  price  thereof^  as 
well  as  of  the  other  lands.  It  is  to  be  ob- 
served that  the  value  of  this  piece  of  land 
was  not  more  than  fifty  shillings.  That 
appears  from  paragraph  34  of  the  affidavit 
of  Mr.  Wilson  and  Mr.  Macintyre  above 
mentioned.  I  think  I  should  also  observe 
ihat  Mr.  Dowling  and  his  solicitor  were 
well  aware  that  tiiere  was  what  th^  con- 
sidered a  defect  in  the  notice,  in  not  in- 
serting in  the  schedule  the  number  38, 
bat  never  called  attention  to  it.  It  is 
also  to  be  observed  that  in  a  plan  an- 
nexed to  the  notice  the  several  pieces  of 
land  are  mentioned  as  containing  9  acres, 
3  roods,  and  16  perches,  and  that  No.  38 
is  required  to  make  up  that  quantity. 

Mr.  Hemming,  in  the  course  of  his  very 
able  argument  for  the  plaintiffs,  dwelt 
much  upon  the  rule  that  private  rights 
are  to  be  protected  as  against  railway 
companies  exceeding  their  powers,  al- 
though the  public  may  be  thereby  in- 
convenienced. He  referred  to  Baphad 
V.  The  Thames  Valley  RaUtoaij  Company 
(w&{  svpra),  to  which  case  I  may  add 
Stretton  v.  The  Great  Western  Bailway 
Company  (3),  and  The  Attomey-Oeneralv. 
The  Mid-Kent  Bailway  Company  (4),  and 
others;  and  he  also  mentioned  a  case 

(3)  40  Law  J.  Bep.  (m.s.)  Chanc.  60. 

(4)  16  WJ(.  268. 


before  Lord  Westbury,  which  is  not  in 
the  regular  reports,  at  least  I  could  not 
find  it  when  I  was  looking  for  it,  but 
which,  I  suppose,  is  in  some  of  the  other 
reports.  However,  the  view  which  I  have 
taken  of  the  plaintiffs'  case  is  in  no 
way  opposed  to  the  rule  referred  to  by 
Mr.  Hepiming.  He  also  urged  before  me 
that  unless  I  gave  the  plaintiffs  «  decree, 
I  should  be  departing  from  the  rule  laid 
down  in  Welb  v.  The  Manchester  and  Leeds 
BaUtoay  Company  (5),  and  in  which  Lord 
Gottenham  said,  "  If  there  be  any  rea- 
sonable doubt  as  to  the  extent  of  their 
powers,  they  most  go  elsewhere  and  get 
enlarged  powers,  but  they  will  get  none 
from  me  by  way  of  construction  of  their 
Act  of  Parliament."  I  may  also  refer  to 
tiie  case  of  Lamb  v.  The  North  London 
Bailway  Company  (6),  in  which  Lord 
Justice  Selwyn  said,  referring  to  Webb  v. 
The  Manchester  and  Leeds  Bailwav  Com' 
pany  (ubi  stipra),  that  the  burden  lies  on 
the  company  to  shew  that  they  are  act- 
ing witmn  their  powers.  There  have  been 
o<£er  cases  in  which  the  same  rule  has 
been  laid  down.  I  have  not  intended  to 
depart,  imd  I  consider  that  I  have  not  de- 
picted, frx)m  that  rule.  At  the  same  time 
I  may  refer  to  what  Lord  Gottenham  said 
in  ower  cases.  For  instance,  to  the  case 
of  The  Biver  Dun  Navigation  Company  r. 
The  North  Midland  Bailway  Company 
(7),  which  preceded  Webb  v.  The  Man' 
Chester  and  Leeds  Bailway  Company  {ubi 
supra)  where  he  said,  "  Too  case  must  be 
one  in  which  the  Court  is  very  clearly 
of  opinion  that  the  company  are  exceed- 
ing the  powers  which  the  Act  has  given 
them."  In  Swaine  v.  The  Cheat  Northern 
Bailway  Company  (8)  and  which  was  de- 
cided after  Webb  v.  The  Manchester  and 
Leeds  Bailway  Company  (nbi  «upra),  it 
would  appear  that  it  is  very  necessary 
for  the  Court  to  deal  strictly  with  com- 
panies, and  to  prevent  them,  with  the  large 
powers  that  are  given  to  them  by  Act  of 
Parliament,  frvm  defeating  the  righte  and 
interests  of  individuals.  But  it  is  also  the 
duty  of  the  Court  to  take  care  that,  if  in- 

(6)  4  M;l.  &  Cr.  1 16 ;  8.C  1  Bailvay  Caaes,  576. 

(6)  Law  Rep.  4  Chanc.  622. 

(7)  1  Railway  Cases,  135. 

(8)  33  Iaw  J.  Bep.  (m.s.)  Chanc.  399 ;  on  appeal 
from  Wood,  V.O.,  9  Jurist,  N.S.  1196. 
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dividnals  avail  themselTOS  of  any  omis- 
sion of  any  power  on  the  part  of  the  com- 
pany,  this  Court  shoold  not  assist  those 
mdiridnals  in  extorting  money  from  the 
company.  It  is  the  duty  of  the  Conrt 
in  every  case  to  steer  clear  of  those  two 
opposite  extremes,  and  if  there  should  be 
some  omission  which  may  give  a  party  a 
legal  right  against  a  company,  this  Court 
should  leave  that  individual  to  his  legal 
means  of  taking  advantage  of  it.  I  may 
also  observe  that  the  jurisdiction  which 
this  Court  now  has  of  giving  damages  in  lieu 
of  an  injunction,  might  perhaps  have  been 
properly  exercised  in  a  case  like  the  pre- 
sent, had  I  been  in  fevour  of  the  plain- 
tiffs as  to  some  one  or  more,  or  even  of 
all  the  several  pieces  of  land,  which  they 
aUege  that  the  company  have  improperly 
taken. 

I  may  here  refer,  as  bearing  on  that,  to 
the  case  of  Wood  v.  The  Clmring  Gross  Bail- 
way  Company  (9),  and  to  some  observa- 
tions of  Lord  Hatherley  in  Stretlon  v. 
The  Cheat  Western,  Railway  Company 
(uhi  gupra).  In  conclusion,  it  must  be 
borne  in  mind,  that  the  value  of  all  the 
land  of  the  plaintiffs  outside  the  limits 
of  deviation,  taken  by  the  railway  com- 
pany, and  of  which  the  lands  in  question 
are  only  part,  is  but  very  small,  the  whole 
being  estimated  as  worth  251. 

The  plaintiffs'  bill  in  this  suit  must  be 
dismissed  with  costs. 


Solicitors— Messrs.  Philbps  &  Son,  for  plaintiffe; 
Messrs.  Bnrchells,  for  defendants. 


LoBDS  JosncBS."!  ^^^^  ^"^  IMPERIAL  E0BBBR 

1874.        >      COMPANY  (limited). 
June  10.     J  bush's  case. 

Contract— Companies  Act,  1867  (30  iJ-31 
Vict.  c.  131),  «.  25—Fully  Paid-up  Shares 
^-Registered  Contract — Issue  of  Shares. 

The  owners  of  certain  works  and  patents 
agreed  mth  T.,  the  promoter  of  a  company, 
to  sell  the  same  for  a  sum  in  cash  and  a 
number  of  fully  paid-up  shares  in  the  com^ 
pany. 

(9)  33  Beav.  290. 


A  contract  was  suhsequenUy  entered  inio 
hetween  the  vendors  and  the  company  by 
which  the  company  agreed  to  purchate  Oia 
property  for  a  much  higher  cotisideraHon, 
including  a  larger  number  of  fully  paid-up 
shares,  hd  it  was  arranged  hetween  the 
parties  that  the  vendors  should  receive  only 
the  consideration  mentioned  in  the  original 
agreement,  and  that  the  excess  should  be 
received  by  T. 

Accordingly  the  vendors  received  only  the 
originai  consideration,  and  the  directors 
passed  a  resolution  thai  the  additional 
shares  sJiould  be  allotted  to  T. 

The  contract  was  afterwards  registered  at 
the  office  of  Joint  Stock  Companies.  Sub- 
sequently T.  transferred  twenty  of  his  shares 
to  B.  for  value.  It  did  not  appear  wAm 
these  shares  were  actually  allotted  to  T. 
But  the  certificates  of  them  were  dated 
after  the  registration  of  the  contract: — 

Held,  that  the  contract  registered  teas 
stifficient  to  satisfy  the  26th  section  of  the 
Companies  Act,  1867. 

Held  also,  thai  there  was  no  evidence  that 
these  shares  became  the  property  of  T. 
untU  the  certificates  were  issued,  and  that 
accordingly  they  must  be  taken  to  be  fuUy 
paid  up  shares,  and  the  purchaser  was  not 
liable  as  a  contributory  in  respect  of  them. 

This  was  an  appeal  by  the  official  liqui- 
dator of  the  above-named  company  from 
a  decision  of  Yioe-Chancellor  Baoon,  re- 
fusing an  application  to  place  the  name 
of  Mr.  0.  J.  Bush  on  the  list  of  oontribu- 
tories,  in  respect  of  twenty  shares  of 
which  he  was  the  registered  owner. 

The  company  was  formed  in  October, 

1868,  with  the  object  of  purchasing  the 
Lifford  Mills  india-rubber  &ctory  from 
Messrs.  Mayall  &  Wilson.  The  nominal 
capital  was  75,000^,  divided)  into  shares 
of  61.  each.  Messrs.  Mayall  &  Wilson 
entered  inte  an  agreement  with  Tncker, 
the  promoter  of  the  company,  to  sell 
their  works  and  patente  for  13,0001.,  of 
which  1,000^  was  to  be  paid  in  cash,  and 
the  remaining  12,000Z.  in  pud  up  shares. 

Subsequently,  by  a  contract  in  writing 
made  between  Mayall  &  Wilson  and  the 
company,  and  dated  the  25th  of  Jannarv, 

1869,  luiyall  &  Wilson  agreed  to  sell  their 
said  works  and  patents  to  the  company  for 
30,000!.,  of  which  2,0002.  was  to  be  paid 
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in  oash,  and  28,0002.  in  faHj  paid  np 
shares.  Bat  it  was  arranged  between  the 
parties  that  Majall  &  Wilson,  the  actual 
vendors,  were  to  receive  only  the  l.OOOZ. 
cash,  and  12,0002.  in  shares,  for  which 
they  had  agreed  with  Tacker  to  sell  the 
property,  and  that  the  other  1,0002.  cash 
and  the  additional  shares,  which  formed 
the  balance  of  the  consideration  to  be 
paid  by  the  company,  sboold  be  paid  and 
allotted  to  Tacker. 

At  a  meeting  of  the  directors  held  the 
same  25th  of  January,  1869,  it  was  re- 
solved "  that  the  shares  agreed  to  be  paid 
to  May  all  &  Wilson  be  at  once  allotted, 
and  that  the  secretary  be  instracted  to 
prepare  the  certificates  to  be  handed  over 
on  the  ezecation  of  the  transfer."  And 
on  the  same  day  an  entry  was  made  in 
the  journal  of  the  company  that  2,400 
shares  had  been  allotted  to  Mayall  & 
Wilson,  and  8,200  to  Tacker  as  their 
nominee. 

The  deed  conveying  the  Lifford  Mills 
and  other  property  to  the  company  was 
dated  the  Ist  of  Febmary,  1869. 

On  the  24th  of  Match,  1869,  the  con. 
tract  of  the  25th  of  January,  1869,  entered 
into  between  Mayall  &  Wilson  and  the 
company,  was  filed  with  the  Begistntr  of 
Joint  Stock  Companies. 

The  certificates  of  the  shares  issued  to 
Tacker  bore  different  dates,  but  those  of 
the  twenty  shares  now  in  question  were 
dated  the  7th  of  April,  1869.  These  last 
mentioned  shares  were  in  March,  1870, 
sold  by  Tucker  to  Mr.  Bush  as  folly  paid 
np  shares,  and  the  transfer  was  registered 
on  the  21st  of  March,  1870.  On  the  7th 
of  April,  1870,  Bash  received  &om  the 
company  a  certificate  for  these  shares 
Trbich  stated  them  to  be  folly  paid  up. 

The  company  having  been  ordered  to 
be  wound  up  the  officii  liquidator  placed 
Mr.  Bush's  name  on  the  list  of  contri. 
bntories  in  respect  of  these  twenty  shares. 
Mr.  Bush  objected  to  this,  and  npon  the 
case  having  been  adjourned  into  Court, 
Vice-Chancellor  Bacon  ordered  his  name 
to  be  taken  off  the  list  of  contributories. 
From  this  order  the  official  liquidator  now 
appealed. 

Mr.  SwatuUm  and  Mr.  Qraham  Htuting$ 
(with  whom  was  Mr.  Inee),  for  the  appel- 
hat — ^Tbe  qoestion  is  whether  the  regis- 


tration of  the  contract  between  Mayall  & 
Wilson  and  the  company  was  sufficient  to 
satisfy  the  25th  section  of  the  Companies 
Act,  1867  (30  &  31  Vict.  c.  131).  We  say 
that  that'section  has  not  been  complied 
with,  because  the  real  agreement  for  the 
purchase  of  the  property  was  not  that 
which  was  registerod ;  there  really  was  no 
contract  made  in  the  terms  of  that  which 
was  registered.  But  even  if  the  registiu- 
tion  of  such  a  document  were  sufficient, 
the  shares  were  issued  before  the  regis- 
tration. Tucker  became  absolutely  en- 
titled to  these  shares  on  the  25th  of 
January,  at  any  rate  on  the  1st  of  Feb- 
ruary, 1869,  when  the  deed  of  convey- 
ance was  executed.  The  issue  of  a  share 
within  the  meaning  of  the  25th  section 
is  the  date  of  allotment— 

Maynard's  Oate,  ante,  p.  146;  s.  o. 

]jaw  Bep.  9  Chanc.  60. 
The  issue  of  the  certificate  is  quite 
another  thing,  and  is  mere  evidence  oi 
title.  Bush  cannot  be  in  a  better  position 
with  regard  to  these  shares  than  Tucker 
was.  The  doctrine  of  purchaser  for  value 
without  notice,  cannot  be  applied  to 
shares  which  are  cho$ee  in  action — 

Phittipa  V.  PhiUipt,  4  De  Oex,  F.  & 

J.  208  J  8.  c.  31  Law  J.  Rep.  (if.s.) 

Chano.  321. 
The  burden  is  on  Bush  to  shew  that  these 
shares  are  to  be  taken  as  fully  paid  up 
under  the  25th  section.     If  he  is  obliged 
to  pay  he  can  recover  from  Tucker. 

Mr.  Kay  and  Mr.  Bomer,  for  Mr.  Busb, 
were  not  called  upon. 

James,  L.J. — This  is  an  idle  and  vexa- 
tious appeal.  Mr.  Bush  was  the  holder  of 
transferred  shares,  which  he  bought  &om 
a  person  recognised  as  the  holder  of  them. 
He  received  from  the  company  a  certifi- 
cate npon  which  it  was  stated  that  they 
were  fiilly  paid  np.  The  25th  section 
of  the  Act  certainly  says  that  shares 
so  issued  shall  be  deemed  unpaid  unless 
there  is  a  contract  daly  made  in  writing, 
and  filed  with  the  Registrar  of  Joint 
Stock  Companies  to  shew  the  contraiy ; 
but  here  there  is  a  contract  in  writing 
made  between  the  company  on  the  one 
side  and  the  vendors  on  the  other,  which 
is  connected  with  these  shares,  and  in  that 
contract  it  is  said  that  certain  shares,  in- 
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clading  these  shares,  are  to  bo  ftillj  paid 
np  shares,  and  to  be  taken  as  part  of  the 
purchase  moDey,  and  that  contract  was 
registered.  There  is  no  evidence  that 
the  shares  ever  left  the  control  of  the 
company  or  ever  became  the  property  of 
Mr.  Tucker  until  the  certificate  was  issued 
to  him.  Tncker  had  then  a  perfect  title 
and  Bash  bought  from  him.  Under 
those  circomstunces  it  wonld  be  an  act  of 
the  grossest  injustice  to  Mr.  Bush  if  we 
were  to  endeavour  to  render  him  liable  on 
these  shares. 

I  am  bound  to  express  my  regret  that 
liquidators  should  think  that  ^e  object 
of  the  25  th  section  is  to  enable  innocent 
people  to  be  made  liable  to  pay  money 
which  it  was  never  intended  they  should 
pay.  The  appeal  must  be  dismissed  with 
costs. 

Mellish,  L.J.,  concurred. 


Solicitors — Messrs.  Harper,  Broad  &  Battcock,  for 
the  appellant;  Heasrs.  LiaUater,  Backwood, 
Addison  &  Brown,  for  Mr.  Busb. 
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HABZULS  V.  OIBBOMS. 


LoKDs  Jvsncw. 

1874. 

April  29. 

Copyright — 5  ^  6  Vict.  e.  45.  ».  4 — Ex- 
tension of  Term — Ovmer — Benefit  to 
Author. 

A  committee  of  seven  persons  on  behalf 
of  a  religious  body  compiled  a  hymn-hook, 
which  was  registered  wider  54  Oeo.  3.  c. 
166  as  the  property  of  the  compilers^  hut 
was  published  by  and  sold  for  the  benefit 
of  the  religious  body.  No  minute  of  con- 
sent having  been  registered  under  the  Act 
of  b  Sf  6  Vict.  c.  45, — Held,  that  the  term 
of  the  copyright  had  not  been  extended 
under  that  Act,  hut  ceased  on  the  death  of 
the  last  survivor  of  the  seven  compilers. 

This  was  an  appeal  motion  from  the 
Master  of  the  Bolls. 

In  1881  sevenpersons,  acting  as  a  com- 
mittee of  the  Wesleyau  Conference,  the 
governing  body  of  the  Wesleyan  Society, 
compiled  a  hymn-book,  styled  "  A  Collec- 
tion of  Hymns  for  the  use  of  the  people 


called  Methodists,  with  a  Supplement" 
The  body  of  the  book  consisted  of  hynms 
which  had  previously  been  pablished  by 
John  Wesley,  but  the  supplement,  con- 
taining a  number  of  other  hymns,  was 
quite  a  new  compilation.  The  book  wis 
published  and  sold  by  the  Conference, 
who  had  the  entire  disposition  of  tiie 
profits  for  charitable  or  religious  pur- 
poses, the  compilers  having  no  beneficial 
mterest  therein. 

On  the  15th  of  September,  1831,  tiie 
book  was  registered  at  Stationers'  Hall, 
in  accordance  with  the  provisions  of  the 
Act  54  Qeo.  3.  c.  156,  as  the  properfy  of 
the  seven  compilers. 

The  last  survivor  of  the  compileis, 
Thomas  Jackson,  died  in  1873,  having 
by  his  will  appointed  the  plainttfi*,  T.  P. 
Marzials,  his  sole  executor. 

W.  Gibbons  and  John  Haddon,  the  de- 
fendants, in  the  beginning  of  1874,  pub- 
lished a  cheaper  edition  of  the  hymn- 
book,  entitied  "  A  New  Copyright  Edi- 
tion of  the  Wesleyan  Methodist  Hynui- 
book,"  and  the  phuntiff  filed  this  bill,  and 
made  an  interlocutory  application  to  the 
Master  of  the  Bolls  for  an  injunction  to  re- 
strain the  defendants  from  publishing  the 
same.  This  the  Master  of  the  Bolls  reAiaed 
to  grant,  and  the  plaintiff  now  appealed. 

Mr.  Fry  and  Mr.  Bunting  appeared  for 
the  plaintiff,  and  contended  that  the  co- 
pyright which  the  seven  compilers  had, 
had  been  extended,  by  5  &  6  Vict.  c.  45. 
s.  4,  for  an  additional  term  of  seven'yesrs, 
commencing  fix>m  the  death  of  the  eur- 
vivor  in  1873.  The  plaintiff,  aa  the  legal 
personal  representative  of  the  last  survi- 
vor of  the  compilers,  was,  they  submitted, 
the  owner  of  the  copyright,  for  the  Con- 
ference themselves  were  only  trustees  for 
the  charity.  It  was  a  mere  slip  that  the 
minute  of  consent  had  not  been  entered. 

Mr.  Southgaie  and  Mr.  Millar,  for  the 
defendants,  were  not  called  upon. 

LoBD  Justice  Jaues. — I  am  afraid  that 
I  must  come  to  the  same  conclusion  as 
the  Master  of  the  Bolls,  and  with  the 
same  regret  ns  he  expressed. 

At  first  sight  it  may  not  appear  why 
the  Wesleyan  body  shoidd  not  have  the 
benefit  of  this  Act  as  well  as  any  other 
owner  of  a  copyright.     Bat  we  must 
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look  at  what  was  the  origin  and  object 
of  the  Act.  First,  its  object  was  to 
afford  greater  enconragement'to  the  pro- 
daction  of  literary  works  of  lasting  benefit 
to  the  world,  and  the  third  section,  there- 
fore, extended  the  duration  of  the  term 
of  copyright  for  the  fatore.  Then  the 
Legislature  thought  that  the  benefit  ought 
to  be  extended  to  existing  copyrights,  and 
therefore,  intending  to  benefit  the  author 
or  his  representatives  only,  they  made 
the  retrospective  provision  oontaoned  in 
the  fourth  section. 

That  section  enacts  "that  the  copy- 
right which  at  the  time  of  the  pass, 
ing  of  tiiiis  Act  shall  subsist  in  any  book 
ihoretofore  published  (except  as  herein- 
after mentioned)  shall  be  extended  to 
and  endure  for  the  full  term  provided  by 
this  Act  in  cases  of  books  thereafter  pub- 
lished, and  shall  be  the  property  of  the 
person  who  at  the  time  of  passing  this 
Act  shall  be  the  proprietor  of  such  copy- 
right" 

In  this  case  the  copyright  had  not  in 
terms  passed  out  of  the  original  owner, 
and  would  have  been,  as  Mr.  Fry  has 
argued,  the  property  of  the  plaintiff,  as 
the  legal  representative  of  his  testator,  if 
he  was  the  proprietor  at  the  passing  of 
the  Act.  It  was  essential  to  his  title  to 
make  out  that  he  was  the  proprietor  at 
that  time.  But  was  he  the  proprietor  P 
because  section  4  goes  on,  "  Provided 
always,  that  in  all  cases  in  which  such 
copyright  shall  belong  in  whole  or  in 
part  to  a  publisher  or  other  person 
who  shall  have  acquired  it  for  other  con- 
sideration than  that  of  natural  love  and 
affection,  such  copyright  shall  not  be  ex- 
tended by  this  Act."  In  my  opinion  it 
did  not  belong  to  him  at  all,  and  therefore 
it  did  not  belong  to  him  in  whole  or  in 
part.  Then  Mr.  Bunting  urg^,  and  with 
some  plausibility,  that  there  is  no  person 
to  whom  it  belongs,  that  it  was  simply  a 
charity  or  trust  fiom  the  outset.  But  I 
do  not  think  that  that  argument  will 
really  avail  him,  because  the  meaning  of 
the  proviso  in  the  section  is  that  where 
the  author  is  not  the  sole  and  absolute 
owner  of  the  copyright,  and  has  not 
given  it  for  natural  love  and  affection,  the 
Act  shall  not  apply,  unless  the  author 
for  his  own  benefit  shall,  before  the  ex- 


piration of  the  existing  copyright,  hare 
entered  into  an  agreement  with  the  then 
owner.  That  was  not  done  here.  The 
real  owner  is  not  the  author.  The  plain- 
tiff does  not  claim  any  beneficial  interest, 
and  there  has  been  no  such  minute  of 
consent  as  required  by  the  Act  entered 
at  the  proper  registry. 

The  words  of  the  statute  appear  to  me 
too  strong  to  be  got  over.  Of  course, 
such  a  case  as  this  was  never  contem- 
plated by  the  Legislature.  It  was  not 
thought  of  at  the  time  by  the  Wesleyan 
Society,  otherwise  they  might  have  got 
over  tiie  difficulty  by  treating  the  Con. 
ference,  or  some  one  on  behalf  of  it,  as  the 
beneficial  owner,  as  it  probably  might  be 
treated  for  the  purposes  of  this  Act. 

But  having  regard  to  the  words  of  this 
4th  section,  I  am  of  opinion  that  the 
Master  of  the  Bolls  made  the  right  order, 
and  that  this  appeal  motion  must  be  re* 
fused  with  costs. 


Solicitors — Messrs.  Walker  &  Battiscombe,  for 
plaintiff;  Mesais.  Watoon  &  Sons,  for  deftod- 
ants. 
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PEBRnia  V.  TRAIL. 


Malins,  V.C. 

1874. 
April 

Mortmain — Will — Legacy  to  Charity 
payable  oiU  of  Realty  and  Personalty — 
Statutory  Power  to  acquire  Lands — Im- 
plication of  Power  to  devise  Lands — West- 
minster Hospital ;  6  Will.  4.  c.  xx. 

A  statute  which  in  terms  conferred  upon 
a  eharOy  the  power  to  acquire  real  estate 
by  wiU,  was  held  by  implication  to  empower 
testators  to  devise  real  estate  to  the  charity, 
and  the  charity  was  held  entitled  to  have  a 
legacy  payable  out  of  mixed  realty  and 
personalty  paid  in  fuU,  although  the  pure 
personalty  was  insufficient. 

Mr.  John  Perring,  by  his  will,  dated 
the  28th  of  August,  1863,  gave  all  his 
real  and  personal  estate  to  trustees  upon 
trust  for  sale  and  conversion ;  and  upon 
trust  out  of  the  proceeds,  after  payment 
of  his  debts,  to  pay  numerona  legacies  to 
charities,  amongst  which  was  a  legacy  of 
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lOOZ.  to  the  treasarer  for  the  time  being 
of  the  Westminster  Hospital.  The  pore 
personal  estate  of  the  testator  was  insuf- 
ficient to  pay  the  charitable  legacies  in 
fall ;  a  suit  was  instituted  to  administer 
the  testator's  estate,  and  it  now  came  on 
for  hearing  upon  farther  consideration, 
when  the  only  question  argued  was 
whether  the  Westminster  Hospital  was 
not,  under  the  terms  of  its  Act  of  In- 
corporation (6  Will.  4.  c.  zz.),  entitled  to 
have  the  amount  of  its  legacy  made  up 
out  of  the  impure  personal  estate  of  the 
testator,  whion  consisted  of  the  proceeds 
of  leaseholds. 

The  Act  in  question  in  section  1,  after 
incorporating  the  president,  vice-presi- 
dents, treasurers  and  governors  of  the 
hospital  as  a  body  pofitic,  enacted  that 
they  should  be  able  and  capable  to  hold 
and  retain,  for  the  purposes  of  the  hos- 
pital, without  incurring  the  penalties  or 
forfeitures  of  the  statutes  of  mortmain, 
the  hospital  and  grounds  in  Broad  Sanc- 
tuary and  James  Street ;  "  and  by  will, 
gift,  puivhase  or  otherwise  to  obtain, 
acquire,  hold  and  retain,  for  the  purposes 
of  the  said  hospital,  any  manors,  mes- 
suages, lands,  tenements  and  heredita- 
ments of  any  kind,  name,  quality  or  sort, 
either  in  fee  or  for  terms  of  life  or  years 
or  otherwise  howsoever,  so  as  such 
manors,  messuages,  lands,  tenements  and 
hereditaments"  (exclusive  of  the  hos- 
pital grounds  and  any  hereditaments 
vested  in  the  corporation  by  way  of 
mortgage),  should  not  in  the  whole 
exce^  the  clear  yearly  value  of  20,000Z. 
"And  also  by  will,  gift,  purchase  or 
otherwise  to  obtain,  acquire,  hold  and 
retain,  for  the  purposes  of  the  said  hos- 
pital, any  kind  of  personal  estate,  and 
any  moneys  and  property  of  what  nature 
or  kind  soever,  including  money  secured 
on  mortgage  of  or  charged  on  any  manors, 
messuages,  lands,  tenements  or  heredita- 
ments. 

Mr,  Olasse  and  Mr.  W.  W.  Karslake, 
for  the  plaintiff. — The  Act  does  not  ap- 
pear to  go  far  enough.  It  empowers  the 
hospital  to  hold  lands,  but  does  not  em- 
power persons  to  devise  lands  to  it.  They 
referred  to 

Nethenole  v.  The  School  for  the  Indi- 
gent BUnd,  Law  Bep.  11  Eq.  1 ; 


Chester  v.  Chester,  Law  Rep.  12  Eq. 

444  • 
Eobitison  v.  The  Governors  of  the  Lon- 
don Hospitcd,  10  ECare  19,  25 ;  s.  c 
22  Law  J.  Rep.  (n.s.)  Chanc.  754; 
Mr.  W.  8.  Owen,  for  the  defendants. 
Mr.   HuU  and    Mr.  Oatet,  for    other 
charities. 

Mr.  Phear,  for  the  Westminster  Hos- 
pital.— The  Act  expressly  empowers  the 
hospital  to  acquire  real  estate  by  will, 
which  was  not  the  case  in 

Nethersole  v.  The  School  for  the  IntU- 
gent  Blind  (ubi  supra) 
and 

Chester  v.  Chester  (vbi  «upra) ; 
and  to  hold  -  that  this  did  not  empower 
persons  to  devise  land   to  it  would  be 
to  render  the  Act  nugatory. 
Mr.  Olasse  in  reply. 

Malins,  V.C,  said— How  were  this 
corporation  to  acquire  lands  by  will  if 
no  one  could  give  them  lands  by  will  ? 
He  must  put  a  rational  construction  upon 
the  Act,  which  would  give  effect  to  its 
words.  There  being  an  express  power 
given  to  the  corporation  to  acquire  by 
will  anj  lands  of  any  temare,  it  would  be 
rendering  the  Act  nugatory  to  hold  that 
this  did  not  empower  persons  to  give  by 
will  that  which  the  corporation  wen 
empowered  to  take  by  will.  This  power 
was,  it  was  true,  conferred  in  more  express 
terms  in  the  case  of  Bobinson  v.  The  Ch- 
vemors  of  the  London  Hospital  (ubi  supra), 
but  his  Honour  thought  that  the  words 
were  sufficient  in  the  present  case,  and 
there  must  be  a  declaration  that  the 
Westminster  Hospital  was  entitled  to 
receive  its  legacy  in  inll. 


SolicitoPB — Mr.  T.  SiEiney,  for  plaintiff;  Mr.  fleniy 
Cockle,  for  defendants ;  Heesrs.  Fladgate,  Claike 
&  Smith,  for  the  Westminster  Hospital. 
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1874. 

August  5. 

Light  and  Air — Enlargement  of  Win- 
dows— User  of  Room — Damages — Cairns' 
Act,  21  ^  22  Vict.  c.  27 —Undertaking  to 
pull  down. 

The  fact  thai  an  oumer  of  ancient  lights 
Juu  enlarged  his  windows  does  not  disentiUe 
him  to  an  injunction  to  protect  the  ancient 
lights. 

In  a  Ught  and  air  case  it  is  immaterial 
that  the  plaintiffs  a/re  using  the  premises 
affected  for  a  purpose  for  which  light  and 
air  are  unnecessary.  It  is  sufficient  that 
the  premises  are  capable  of  being  used  for 
purposes  requiring  light  and  air. 

Wherever  a  plaintiff  would  recover,  suh' 
stanHal  damages  at  law  he  has  a  right  to 
sue  in  a  Court  of  Equity,  Imt  there  may  be 
cases  where  the  Court  of  Equity  will  exercise 
tlie power  conferred  onithy  Cairns'  Act,  21 
^  22  Vict.  e.  27,  and  give  damages  instead 
of  an  injvnction. 

But  the  Court  rmU  not_  let  the  defendant 
gain  an  advantage  in  this  respect  by  re- 
fusing an  interlocutory  injunction,  and 
merdy  putting  him  on  an  imderiaking  to 
pull  down  if  ordered  at  the  hearing. 

This  was  a  motion  for  an  interlocutory 
injunction  in  a  light  and  air  case. 

Mr.  Southgate  and  Mr.  Keary  appeared 
forythe  plaintifiPa. 

Mr.  Uoxburgh  and  Mr.  OracknaU,  for 
the  defendants. 

The  injunction  was  resisted  on  four 
grounds — 

First.  The  defendants  shewed  i^at  the 
plaintiffBhad  enlarged  their  ancient  lights, 
and  objected  that  the  effect  of  an  injunc- 
tion would  be  to  turn  their  modem  Hghts 
into  ancient  ones.  On  this  point  they 
cited — 

Eeath  r.  BucJomII,  38  Law  J.  Bep. 
(m.b.)  Chanc.  372 ;  s.  c.  Law  B«p. 
8  Eq.  1, 
in  opposition  to  which  the  plaintiffs  relied 
on — 

Staighi  v.  Bum,   39    Law  J.  Bep. 
(M.S.)  Chanc.  289 ;  s.  c.  Law  Bep. 
5  Chanc.  163^ 
and 

Tapling  y.  Jories,  34  Law  J.  Bep. 
Nbw  iJBaiES,  43. — Chamc 
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f N.8.)  C.P.  342 ;  B.  c.  11  H.  L. 
baa.  290. 

Secondly.  The  defendants  contended 
that  the  plaintiffs'  room  was  a  smoking 
room  and  only  used  for  purposes  for  which 
light  and  air  were  unnecessary,  and  cited 
accordingly — 

Jackson  v.  The  DvJce  of  Newcastle, 
33  Law  J.  Bep.  (n.s.)  Chanc.  698, 
in  opposition  to  which  the  plaintiffs  con- 
tended that  it  was  sa£Soient  that  the  room 
might  be  used  for  purposes  requiring 
light  and  air,  and  cited — 

Tales  T.  Jack,  35  Law  J.  Bep.  (n.s.) 
Chanc.  539;  s.  o.  Law  Bep.  1 
Chanc.  295 ; 
Dentv.  The  Auction  Mart  Company, 
35  Law  J.  Bep.  (n.s.)  Chanc.  555 ; 
B.  0.  Law  Bep.  2  Eq.  238, 
and 

Martin  t.  Goble,  1  Campb.  320. 
Thirdly.  The  defendants  submitted  that 
it  was  not  a  case  for  an  injunction  at  all, 
but  that  the  plaintiffs  should  be  left  to  sue 
for  damages  at  law ;  or  at  most  that  the 
Court  would  give  them  damages  in  equiiy 
in  lieu  of  an  injunction.  They  cited  on 
thia  point — 

The  Attomey-Oeneral  v.  Nichol,  16 
Ves.  338. 
Fourthly.  They  submitted  that  they 
ought  to  be  allowed  to  continue  their 
buildings  on  an  undertaking  to  pull  them 
down  u  so  ordered  at  the  hearing.  On 
this  point  reference  was  made  to — 

The  Curriers'  Company  v.  Oorbett, 
2  Dr.  &  S.  355 ;  s.  c.  on  appeal  13 
Law  Times,  N.S.  154. 

Thb  Master  op  the  Bolls.  —  Mr. 
Southgate,  I  will  not  trouble  yon  further 
upon  the  present  occasion,  whatever  may 
happen  at  the  hearing. 

It  is  very  greatly  to  be  lamented  that 
the  views  of  the  various  branches  of  tho 
Court  of  Equity  have  differed  so  im- 
mensely  upon  this  question  of  ancient 
lights. 

I  wish  to  state  my  own  views  clearly, 
so  that  if  they  are  wrong  they  can  be 
corrected  elsewhere,  and  if  they  are  right 
they  may  serve  as  a  guide  for  the  future. 

Now  first  of  all  this  case  is  a  simple 
one  as  regards  the  facts.  The  defendant 
is  about  to  build  opposite  some  windows 
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of  the  plamtifTs,  which  for  this  purpose 
at  the  moment  I  will  assame  are  ancient 
lights,  a  wall  at  a  distance  of  three  feet 
■which  wUl  be  thirty-six  feet  high.  The 
sills  of  the  windows  in  question,  or  at 
least  the  most  important  of  them,  being 
eleven  feet  above  the  ground,  of  course  it 
is  obvious  and  it  has  not  been  denied  by 
counsel  for  the  defendants  that  such  a 
wall  as  that  must  seriously  and  materia 
ally  impede  the  access  of  light  to  these 
windows.  Upon  that  point  we  are  for- 
tunately in  this  case  not  subject  to  any 
conflict  of  evidence  or  to  any  dispute 
whatever. 

The  next  point  that  is  raised  by  the  de- 
fendant is  this,  that  the  title  of  the  plain- 
tiffs to  these  ancient  windows  or  alleged 
ancient  windows  is  not  clearly  proved. 
I  think  it  is  sufficiently  proved  for  the 
purpose  of  an  interlocutory  injunction, 
that  is,  I  do  not  hold  it  to  be  as  conclu- 
sively proved  as  that  the  defendants  may 
not  be  able  to  disprove  it  hereafter,  but 
upon  the  present  evidence  it  is  proved  to 
my  mind,  and  if  no  further  evidence  is 
adduced  at  the  hearing  I  shall  hold  it 
clearly  proved  at  the  nearing.  That  is 
what  I  mean  by  saying  it  is  sufficiently 
proved  for  the  purposes  of  an  interlocutory 
inj  auction.  As  regards  the  smaller  win- 
dows, the  ones  below,  they  appear  to  be 
ancient  windows,  but  they  appear  to  have 
been  severally  enlarged,  I  should  think 
nearly  doubled  in  size.  The  question  re- 
mains whether  the  material  portion  of 
them,  about  half,  is  not  ancient  lights. 
Upon  this  there  is  the  evidence  of  a  man 
who  proves  most  conclusively,  if  he  is 
worthy  of  credit,  that  they  are.  The 
only  objection  raised  by  the  defendant  is 
that  from  some  period,  from  1842,  giving 
them  the  earliest  time,  there  has  been  a 
joint  occupation  of  a  piece  of  land  upon 
which  the  defendant  is  about  to  build 
with  the  public- house  or  inn  belonging  to 
the  plaintiffs.  That  is  disputed.  The 
plaintiffs  say  that  that  joiot  occnpation 
only  began  in  1861.  Whether  it  began 
in  1861  or  in  1842,  there  is  an  old  wit- 
ness on  the  part  of  the  plaintiffs  who  says 
that  these  windows  were  there  before  that. 
Therefore  the  antiquity  of  the  lights  does 
not  depend  upon  this  disputed  question 
of  joint  occupation. 


That  being  so,  I  hold  it  proved  that 
the  plaintifib  have  ancient  lights,  but  al- 
tered no  doubt  as  regards  the  material 
lights  in  a  very  substantaal  manner. 

Now  the  first  question  I  have  to  decide 
is  whether  by  reason  of  this  alteration  the 
plaintiffs  are  deprived  of  their  right  to 
an  injunction. 

No  doubt  if  the  case  of  Heath  y.  Buck- 
naU  (ubi  svpra)  were  well  decided,  and 
there  were  no  other  cases  upon  the  sub. 
ject,  I  should  still  have  great  difficulty 
in  holding  that  the  plaintiffs  are  not  go 
entitled.  The  principle  of  that  case  ap- 
pears to  me  to  be  this,  that  when  ihe 
plaintiff  has  altered  his  ancient  lights 
materially  and  in  such  a  manner  that  the 
defendant  cannot  obstruct  the  additional 
or  new  lights  without  to  some  extent  ob- 
structing the  ancient  lights,  so  that  by 
reason  of  the  alteration  the  plaintiff  must 
in  time,  that  is  in  twenty  years,  gain  a 
right  to  the  new  lights  or  additional  lights 
similar  to  that  which  he  enjoyed  as  re> 
gards  the  ancient  lights,  then  it  is  said 
the  Court  of  Equity  will  not  interfere  at 
the  instance  of  the  plaintiff  to  grant  an 
injunction  which  will  in  effect  not  only 
preserve  the  ancient  lights,  but  enable 
him  to  acquire  a  title  to  the  new  lights. 
That  is  the  principle  as  I  understand  it 
of  Heath  v.  BucknaU  (ubi  supra).  But 
Heath  v.  Buchnall  (nbi  supra)  was  in  my 
view  of  the  case  overruled  by  the  case 
which  came  before  Lord  Justice  (Hffard 
of  Siaight  v.  Bwm  (ubi  supra).  In  the 
case  of  Staight  v.  Bum  (ubi  supra),  Lord 
Justice  Giffard  says  this — "But  if  this 
case,"  that  is  Heath  v.  BuehtaU  (ubi 
supra)  "  is  supposed  to  lay  down  the  pro- 
position that  a  plaintiff  who  according  to 
Tapling  v.  Jones  (ubi  supra)  has  clear 
le^  rights  cannot  come  to  this  Court 
and  get  protection  for  those  rights,  I  en. 
tirely  demur  to  such  a  conclusion.  If  for 
instance  there  is  a  house  with  these  an- 
cient windows,  and  it  is  desirable  to  add 
at  no  great  distance  irom.  those  three  an- 
cient windows  two  other  windows,  is  it  to 
be  said  that  because  those  two  oUier  win* 
dows  are  to  be  placed  in  that  position, 
the  plaintiff  is  not  to  come  into  Court  to 
preserve  what  has  been  decided  in  Tapling 
V.  Jones  (ubi  supra)  to  be  his  clear  legal 
right  ?    Such  a  conclusion  would  not  be 
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either  according  to  principle  or  to  the 
coarse  of  this  Coart.  I  take  the  coarse 
of  this  Conrt  to  be  that  when  there  is  a 
material  injorj  to  that  which  is  a  clear 
legal  right,  and  it  appears  that  damages 
from  the  natare  of  the  case  woald  not  be 
a  complete  compensation  this  Court  will 
interfere  by  injnnction."  (Law  Bep.  5 
Chano.  167.)  That  amoonts  in  my  view 
of  the  case  to  a  decision  to  this  effect, 
that  aJthongh  by  alteration  of  the  win< 
dows  themselves,  that  is  by  adding  new 
lights  close  to  the  old  windows,  the  plain- 
tiff has  altered  the  quantity  of  access  of 
light,  yet  according  to  the  decision  in 
TapUng  y.  Jones  (u&t  swpra),  he  is  still  en- 
tiued  to  damages  at  law  for  any  injury 
done  to  the  ancient  lights ;  and  being  so 
entitled,  if  his  case  is  otherwise  one  in 
which  a  Court  of  Equity  would  grant  an 
injanction,  his  title  to  that  injunction  is 
not  affected  by  the  circumstance  either 
that  he  has  added  to  the  windows,  that  is 
the  ancient  lights  themselves,  or  made 
new  windows  in  close  proximity  to  the 
ancient  windows.  Therefore  following 
the  decision  of  the  Lord  Justice,  which 
indeed  1  am  bound  to  follow,  and  consider. 
ing,  whatever  he  said,  that  he  meant  to 
overrule  Heath  v.  Bucknall  (ubi  supra), 
and  that  the  principle  which  he  has  en- 
nonciated  is  not  reconciliable  with  the 
principle  upon  which  I  consider  Heath  v. 
SvcJcnall  (w&i  supra)  to  be  decided,  I  con- 
sider the  defence  which  has  been  urged 
upon  me  arising  from  the  case  of  Heath 
V.  BuchnaU  {ubi  supra)  cannot  be  sus- 
tained. That  disposes  of  the  first  objec- 
tion. 

The  next  objection  is  one  which  does 
noty  I  think,  anse  upon  the  evidence  as  it 
stands.  It  may  arise  hereafter.  The 
only  eyidence  I  have  got  really  is  the  de- 
scription on  the  phm  which  calls  it  a 
"  smoke  room,"  which  I  am  told  means  a 
smoking  room,  but  there  is  no  distinct 
evidence  as  to  the  use  to  which  the  room 
has  been  put.  It  is  said,  however,  that  if 
it  is  used  as  a  smoking  room  the  injury 
to  the  light,  great  and  material  though 
it  be,  will  not  be  such  as  to  interfere 
with  the  comfort  of  those  who  use  the 
room  as  a  smoking  room.  That  may  or 
may  not  be  the  case;  as  I  said  before, 
there  is  no  distinct  evidence  upon  the 


subject ;  but  even  if  there  were  I  do  not 
think  it  would  make  any  difference. 
Here  again  we  have  a  great  conflict  of 
authority.  There  is  no  doubt  that  in  the 
case  of  Jachson  v.  The  Buke  of  Newcastle 
{ubi  supra).  Lord  Westbury  decided, 
upon  an  intwlocutory  application,  that  if 
you  did  not  interfere  with  the  use  of  the 
room  for  the  purpose  for  which  it  was 
then  being  used,  that  is,  did  not  interfere 
materially,  no  injunction  ought  to  be 
granted  by  this  Conrt,  and  that  the  Court 
could  not  look  at  any  future  use  to  which 
the  room  might  be  appUed.  That  I  may 
observe  was  a  case  of  a  tenant ;  the  re- 
versioner does  not  seem  to  have  been  a 
defendant  to  the  suit.  If  Jackson  v.  The 
Buke  of  Newcastle  {ubi  supra)  were  law, 
and  if  it  had  been  proved  satisfactorily 
in  this  case  that  this  room  was  used  as  a 
smoking  room,  and  the  comfort  of  those 
using  it  would  not  be  materially  inter- 
fered with,  then  I  should  not  be  able  to 
grant  an  injunction.  But  I  must  express 
my  decided  opinion  that  Jaclcson  v.  The 
Buke  of  Newcastle  {ubi  supra)  is  not  law. 
Of  course  I  should  have  no  right  to  say 
so  if  there  had  been  no  other  decision  of 
equal  jurisdiction,  but  there  is  snch  a  de- 
cision and  it  is  a  decision  of  Lord  Cran- 
worth  subsequent  in  point  of  date. 
Totes  T.  Jack  (mW  supra)  was  entirely  in 
conflict  with  the  decision  of  Lord  West- 
bury  in  Jaeksofit  v.  The  Buke  of  Newcastle 
{ubi  «upra).  What  Lord  Cran worth  says 
is  this — "  The  right  conferred  or  recog- 
nised by  the  statute  2  &  3  Will  4.  c. 
71,  is  an  absolute  indefeasible  right  to  the 
enjoyment  of  the  light  without  reference 
to  the  purpose  for  which  it  has  been 
used.  Therefore  even  if  the  evidence 
satisfied  me,  which  it  does  not,  that  for 
the  purpose  of  their  present  business  a 
strong  light  is  not  necessary,  and  that 
the  plaintiffs  will  still  have  sufiBcient  Ught 
remaining,  I  should  not  think  the  defend- 
ant had  established  his  defence,  unless  he 
had  shewn  that  for  whatever  purpose  the 
plaiutiffs  might  wish  to  employ  the  light 
there  would  be  no  material  interference 
with  it." 

That  I  think  is  a  correct  interpretation 
of  the  law,  and,  if  indeed  I  thought 
otherwise,  it  being  a  later  decision  of 
the  Lord  Chancellor,  I  should  be  bound 


Digitized  by 


Google 


780 


OOTJETS  OF  OHANOBRY: 


[N.  S. 


to  follow  the  later  deoisioii.  I  may  men> 
tion,  although  it  is  not  ooncIasiTe,  ihai 
Lord  Hatherley,  when  Vioe-Chanoellor, 
had  occasion  to  consider  the  deoinooa 
both  of  Jackson  t.  The  Duke  cf  NeweatOe 
{ttbi  tvpra),  and  of  Tatei  t.  Jaek  (nM 
«uj>ra),  and  he  certainly  adhered,  and  so 
far  of  conrse  as  Vice- Chancellor  he  was 
bound  to  adhere,  bat  he  expressed  an 
opinion  in  &yoar  of  the  view  taken  by 
Ix>rd  Cranworth  in  Yates  v.  Jaek  (ttbi 
svpra),Dmt7.41ieAucHoti  Mart  Company 
(ttit  gupm).  If  the  aathority  wanted 
to  be  strengthened  in  order  to  be  bind* 
ing  apon  me,  which  it  does  not,  I  might 
refer  to  the  view  expressed  by  Vice-Chan- 
cellor  Wood.  That  disposes  of  the  seoond 
ground. 

I  might  mention  that  that  reiy  point 
ot  Jackson  v.  The  Btike  ofNeweasUe  («£* 
supra)  is  actually  in  Coke's  Beports.  It 
is  LuttreTs  Case  (1),  and  there  are  some 
remarks  in  it  upon  easements  generally 
and  upon  the  mode  of  their  destruction 
which  bear  upon  all  these  oases.  The 
real  point  there  was  that  falling  mills 
could  be  altered  so  that  they  would  retain 
the  same  rights,  whether  it  was  a  falling 
mill  or  a  grist  mill  or  anything  else.  "  So 
that  the  mill  is  the  substance  and  thing  to 
be  demanded,  and  the  addition  of  grist  or 
fulling  are  bat  to  shew  the  quality  or  na- 
ture of  the  miU,  and  therefore  if  the  plain> 
tiff  had  prescribed  to  have  said  water- 
course to  his  mill  generally  (as  he  well 
might),  then  the  case  would  be  without 
question  that  he  might  alter  the  mill  into 
what  nature  of  a  mill  he  pleases,  provided 
always  that  no  prejudice  should  thereby 
arise  either  by  diverting  or  stopping  of 
the  water  as  it  was  before ;  and  it  should 
be  intended  that  the  grant  to  have  the 
watercourse  was  before  the  buUding  of 
the  mills,  for  nobody  will  build  a  mill  be- 
fore he  is  sure  to  have  water,  and  then  the 
grant  of  a  watercourse  being  generally 
to  his  mill,  he  may  alter  the  quality  of 
the  mill  at  his  pleasure  as  is  aforesaid ;  so 
if  a  man  has  estovers  either  by  grant  or 
prescription  to  his  house,  although  he 
alter  the  rooms  and  chambers  of  his  house 
as  to  make  a  parlour  where  it  was  the 
haU,  or  the  hall  where  the  parlour  was, 

(1)4  Rep.  87  A. 


and  iixe  Uke  alteration  of  the  qualities  and 
not  of  the  house  itself — that  means  the 
qualities  of  the  rooms  and  not  of  the 
house  itself — and  without  making  new 
ohinmeys  by  which  no  prejudice  oocnrs  to 
the  owner  of  the  wood,  it  is  not  any  de- 
struoiaoa  of  the  prescription,  for  then 
many  prescriptions  will  be  desbnyed ;  and 
althoog^  he  builds  a  new  chimney  or 
makes  a  new  addition  to  his  old  house,  by 
that  he  shall  not  lose  his  prescription,  but 
he  cannot  employ  or  spend  any  of  his  ea- 
toven  in  the  new  chimneys  or  in  i^e  part 
newly  added ;  the  same  law  of  oondnit 
and  water  pipes,  and  the  like;  so  if  amaa 
has  an  old  window  to  his  hall  and  after- 
wards  he  converts  the  hall  into  a  parlour 
or  any  other  use,  yet  it  is  not  lawfial  for 
his  neighbour  to  stop  it,  for  he  shall  pre- 
scribe to  have  the  light  in  such  part  of 
his  house."  It  appears,  therefore,  in 
Coke's  time  that  they  took  that  view  of 
the  alteration  of  a  room.  Now  in  the 
case  of  Dent  v.  The  Auction  Mart  Company 
{vbi  sujprd),  the  Vice-Chancellor  had  to 
consider  what  might  possibly  be  the 
result  of  that,  and  he  says  this  at  page 
249  (Law  Rep.  2  Eq.)— "I  obserre 
also  that  in  Yaies  v.  Jack  {yihi  supra) 
the  Lord  Chancellor  considered  that  'ii 
was  no  answer  to  a  plaintiff  complaining 
that  his  light  had  been  obstructed  to 
shew  that  other  persons  had  been  able 
to  carry  on  trade  successfully  with  less 
light  than  would  remain  to  the  complain- 
ing party  after  the  obstraction  had  been 
set  up.  Further  than  that,  he  says  (which 
perhaps,  if  I  may  be  allowed  to  say  so,  is 
going  a  little  beyond  what  as  &r  as  I  am 
aware  any  previous  case  has  decided) 
that  the  plaintiffs'  right  to  an  injonotion 
does  not  depend  on  the  obstruction  being 
injurious  to  them  in  the  trade  for  which 
they  actually  used  the  premises,  but  is  an 
absolute  indefeasible  n^t  to  the  enjoy- 
ment of  the  light  without  reference  to  the 
purpose  for  which  it  had  been  used.  Now 
that  observation  certainly  goes  forthw 
than  any  case  has  gone  since  it  was  de- 
cided in  Mwrtin  v.  QobU  (vbi  supra)  that 
Eroperty  which  has  been  used  for  a  malt- 
ouse  could  not  claim  the  same  privily 
as  if  it  had  been  used  for  a  dwelling 
house.  But  the  two  authorities  may  be 
easily  reconciled  by  saying  that  the  Lord 


Digitized  by 


Google 


Yoh.  43.] 


MICHAELMAS  1873  to  MICHAELMAS  1874. 


781 


Chancellor's  observations  may  apply  to 
the  oser  of  an  house  as  it  stuids  for  any 
pnrpose  for  which  it  may  be  nsed  in  that 
condition,  not  to  the  user  of  a  house 
when  its  whole  character  has  been 
changed  and  it  has  been  rebuilt  leaving 
the  old  windows  nntoached  as  in  the 
malt-house  case. ' '  So  that  withont  going 
into  it  the  Vice- Chancellor  has  taken  the 
same  view  as  was  taken  in  Coke's  reports, 
that  yon  may  certainly  alter  the  nse  of 
the  rooms.  He  then  continnes — "Bat 
the  doctrine  has  an  application  to  the  case 
before  me  on  the  contested  question  of  the 
sample  room.  Although  I  think  upon  the 
evidence  there  is  very  little  doubt  that 
the  room  in  Messrs.  Dent's  case  has  been 
occasionally  nsed  as  a  sample  room,  the 
observations  of  the  Lord  Chancellor  would 
apply  to  this,  that  if  the  Messrs.  Dent 
were  minded  to  use  it  as  a  sample  room  it 
is  immaterial  whether  they  have  been  so 
using  it  for  the  last  several  years  or  not." 
Therefore  I  think  it  must  be  settled,  or 
considered  settled,  at  all  events  in  a  case 
when  the  reversioner  is  a  party,  that  the 
change  of  use  of  a  room  will  not  deprive 
the  i»rty  complaining  of  his  right  to  the 
access  of  Ught,  and  conversely,  in  con- 
sidering the  injury  to  the  light,  the  Court 
is  bound  to  consider  that  the  room  may 
be  used  for  some  other  pnrpose  than  that 
for  which  it  is  used  at  the  moment  when 
the  injunction  is  applied  for. 

Now  tiie  next  point  is  a  serious  one— 
In  what  cases  is  the  Court  to  grant  an 
injunction  at  all  P  It  has  been  argued  be- 
fore me  that  no  case  of  irremediable  da- 
mage has  been  shewn  and  nothing  for 
which  pecuniary  compensation  will  not 
be  sufficient.  That  of  course  is  a  very 
important  point.  I  have  upon  previous 
occasions,  and  I  shall  for  the  future,  unless 
my  decision  upon  this  point  is  reversed 
by  the  Court  of  Appeal,  follow  the  deci- 
sion of  Vice- Chancellor  Wood  in  Deni  v. 
The  Aiiction  Mart  Company  (vhi  sitpra). 

It  must  not  be  forgotten  that  whatever 
observations  fell  from  Lord  Eldon  in  the 
case  of  The  Attorney-General  v.  Niehol 
(ubi  supra),  or  from  Lord  Westbnry  in 
Jackson  V.  The  Duke  of  Neioeaslle  {ubi 
supra),  it  is  now  settled  law,  as  laid 
down  in  Back  ▼.  Slaeey  (2),  with  the 
(2)  2  0.  &  F.  466. 


slight  alteration  of  the  single  word  "  or  " 
into  "  and."  In  order  to  give  a  right  of 
action  and  sustain  the  issue  there  mast 
be  a  substantial  privation  of  light  suffi- 
cient to  render  the  occupation  of  the 
house  uncomfortable,  an<2  to  prevent  the 
plaintiff  from  carrying  on  his  accustomed 
business  (that  of  a  grocer)  on  the  pre- 
mises as  beneficially  as  he  had  formerly 
done."  Now  that  is  necessary  in:  order 
to  get  damages  at  law.  Whether  it  was 
always  so  I  am  by  no  means  sure.  If 
that  is  necessary  to  get  damages  at  law, 
those  are  the  very  circumstances  which 
entitle  the  plaintiff  to  an  injnnotion 
in  equity,  subject  to  this,  that  the  da- 
mages must  be  substantial,  though  one 
can  hardly  conceive  a  case  in  which,  if 
the  doctrine  of  Back  v.  Stacey  (iM  supra) 
ia  well  fomided,  and  I  believe  it  is,  and 
it  has  been  followed,  the  tenant  in  pos- 
session would  not  get  substantial  da- 
mages. The  only  case  in  which  I  conceive 
there  would  be  dtonages  not  substantial 
would  be  the  case  of  a  reversioner,  who 
would  not  sustain  any  immediate  damage, 
and  who  might  bring  an  action  to  try 
the  right.  Then  Vice-Chancellor  Wood 
says  (Law  Rep.  2  Bq.  246) — ^'•Having 
arrived  at  this  conclusion  with  regard 
to  the  remedy  which  would  exist  at 
law,  we  are  met  with  the  further  diffi- 
culty that  .in  Equity  we  must  not 
always  give  relief  (it  was  so  laid  down 
by  Lord  Eldon  and  by  Lord  Westbnry) 
when  there  would  be  relief  given  at  law. 
Having  considered  it  in  every  possible 
way,  I  cannot  myself  arrive  at  any  other 
conclusion  than  this — that  where  sub- 
stantial damages  would  be  given  at  law, 
as  distinguished  from  some  small  sum  of 
hi.,  lOZ.,  or  201.,  this  Court  will  interfere ; 
and  on  this  ground,  that  it  cannot  be 
contended  that  those  who  are  minded  to 
erect  a  buUding  that  will  inflict  an  injury 
upon  their  neignbonr,  have  a  right  to  pur- 
chase him  out,  without  any  Act  of  Pay- 
ment for  that  purpose  having  been 
obtained." 

Therefore  it  seems  to  me  that  that 
gives  you  a  reasonable  rule,  and  that  rule 
is  reasonable  whatever  the  law  may  have 
been  in  former  times.  An  action  could 
have  been  maintained  at  law  for  a  bare 
obstruction,  but  since  thecase  of  Back 
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T.  Stacey  (vibi  supra),  it  can  no  longer 
be  maintainable,  as  I  understand  it 
now.  I  shall  so  decide,  unless  their 
Lordships  ultimately  decide  differently, 
that  whenever  an  action  can  be  main- 
tained at  law,  and  really  substantial 
damages — considerable  damages';  some 
people  may  say  that  201.  is  substantial 
damages — can  be  recovered  at  law,  then 
the  injunction  ought  to  follow,  gene- 
rally, in  Equity ;  not  universally,  because 
I  have  something  to  add  upon  that  sub- 
ject. In  this  case  I  do  not  think  that 
anybody  would  doubt  the  damages  would 
be  substantial.  It  would,  in  fact,  destroy 
the  use  of  the  room  altogether,  it  would 
so  darken  it  that,  perhaps,  it  might  be 
used  for  a  cellar  or  a  similar  purpose, 
where  no  light  was  required  ;  but  for  or- 
dinary purposes  it  would  destroy  the 
ordinary  use  of  the  room. 

The  next  point  urged  by  the  defendants 
was  this — ^they  said,  "  At  all  events,  this 
being  an  interlocutory  application,  let  na 
continue  our  building,  and  we  will  under- 
take to  pull  down,  if  the  Court  shall  so 
think  fit."  That  is  a  very  specious  argu- 
ment to  address  to  the  Court,  but  we 
must  have  regard  to  the  effect  of  allowing 
such  a  proceeding.  Supposing  a  defend- 
ant erects  a  building  at  great  cost,  when 
he  comes  to  the  hearing  he  will  say  to 
this  Court — "  Compare  the  injury  to  me 
in  pulling  down  the  building  with  the  in- 
jury to  the  plaintiff  in  allowmg  the  build- 
ing to  remain."  Ought  or  ought  not  the 
Court  to  give  weight  to  such  a  suggestion  ? 
I  think  upon  this  point  the  observations 
of  Yice-Chancellor  Eindersley  in  the  case 
of  The  Curriers'  Company  v.  Corbett  (uW 
supra)  are  very  important.  The  Vice- 
Chancellor  says — "If  the  defendants' 
buildings  had  not  been  completed  there 
would  have  been  ground  for  interference 
by  injunction ;  but  as  they  have  been 
completed,  the  question  is  whether  the 
Court  ought  to  or  would  order  the  pulling 
down  of  the  buildings,  or  give  compensa- 
tion in  damages.  The  defendants'  new 
buildings  are  of  considerable  magnitude 
and  importance,  while  the  two  houses  of 
the  plaintiffs  are  comparatively  of  small 
value  and  importance,  and  it  has  been 
decided  that  in  such  a  case  the  Court  will 
not,  as  a  matter  of  course,  order  the  d&. 


fendant  to  pull  down  his  new  bafldings, 
but  will  give  to  the  party  injured  by  the 
erection  of  those  buildings  compensation 
in  damages.  It^  appears  to  me  that  this 
is  precisely  one  oi  such  cases."  Conse- 
quently the  learned  Vice-Chanoellor  con- 
sidered that  the  buildings  being  erected, 
the  difference  of  the  comparative  value  of 
the  defendants'  buildings  and  the  plain- 
tiffs' was  sufficient  to  induce  him  to  refirain 
&om  granting  an  injunction  in  a  case 
where,  if  the  buildiiigs  had  not  been 
erected,  he  would  have  granted  the  in- 
junction. 

Well  now,  if  that  is  so,  and  if  those 
considerations  are  to  weigh  with  the 
Court  upon  the  question  of  damages  or 
injunction,  I  ought  not  to  allow  the 
defendant  to  proceed  with  his  building, 
which  will  put  him  in  such  an  advan- 
tageous position  as  regards  the  plaintiff 
when  the  case  comes  to  a  hearing.  I  may 
mention  that  in  this  particular  case  I  have 
an  additional  reason ;  the  plaintifis  gave 
notice  to  the  defendant  in  October  of  last 
year,  but  he  chose,  for  some  reason  or 
other,  to  begin  building  on  the  18th  of 
July  of  this  year.  Therefore  if  he  can 
wait  from  Ootiober  to  July  before  be  com- 
mences to  build,  he  can  very  well  wait 
till  November  before  he  goes  on  with  the 
buildings. 

There  is  only  one  other  point  remain- 
ing, that  is  this — I  was  strongly  urged  by 
the  defendant  to  say  that  this  was  a  case 
of  injury  of  such  a  nature  that  the  Court 
would  at  the  hearing  (I  suppose  that  is 
what  he  meant)  not  grant  an  injunction 
but  give  damages.  It  is  necessary  to  con- 
sider a  point  which  I  have  previously 
considered,  and  on  which  I  know  I  have 
expressed  previously  an  opinion,  namely, 
the  effect  of  the  Act  commonly  called 
Lord  Caims's  Act  as  to  the  jurisdiction  of 
this  Court.  Now  it  appears  to  me  that 
the  second  section  of  that  Act  gave  a  netr 
power  to  the  Court  of  Chancery.  The 
words  are  these — "  In  all  cases  in  which 
the  Court  of  Chancery  has  jurisdiction  to 
entertain  an  application  for  an  injunctioB, 
it  shall  be  lawful  for  the  said  Court,  if  it 
shall  think  fit,  to  award  damages  to  the 
party  injured,  either  in  addition  to  or  in 
substitution  for  such  injunction."  Now 
the  first  remark  npon  tliat  is  iiiia^  it  on]y 
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arises  when  the  Gonit  of  Chancery  has 
jurisdiction  to  grant  an  injunction.  It 
can  only  apply  to  those  cases  in  which 
the  Conrt  co'ald  have  granted  an  injunc- 
tion at  all  events,  at  the  time  of  the 
passing  the  Act ;  and  if  the  Court  could 
have  granted  an  injunction,  it  ought  to 
have  granted  the  injunction.  Therefore 
it  must  apply  to  cases  in  which,  before  the 
passing  of  the  Act,  the  Conrt  would  have 
ffranted  an  injunction,  and  it  gives,  there- 
fore, a  new  power  to  the  Court,  purely  dis- 
cretionary. The  words  are,  "  if  it  shall 
think  fit,"  to  substitute  damages  in  some 
one  or  more  cases  in  whicli,  before  the 
passing  of  the  Act,  this  Court  would 
grant  an  injunction.  No  doubt  this 
power  was  only  to  be  exercised  at  the 
hearing,  and  not  upon  interlocutory  ap- 
pUcation,  from  the  nature  of  the  case, 
and  it  will  deserve  the  most  serious  con- 
sideration hereafter  as  to  what  (dass  or 
classes  of  cases  this  enactment  is  to  be 
held  to  apply  to.  Although  in  terms  so 
wide  and  so  large,  it  never  could  have 
been  meant,  and  I  do  not  suppose  it  will 
be  ever  held  to  mean,  that  in  all  cases 
the  Court,  of  its  own  will  and  pleasure, 
at  its  own  mere  caprice,  will  substitute 
damages  for  injury  sustained.  That  can- 
not be.  It  must  be  for  the  Court  to  de- 
cide, upon  consideration,  to  what  cases 
the  enactment  should  be  held  to  apply. 
In  the  case  of  The  Ourriers'  Company  v. 
Corbett  (ubi  supra)  we  have  an  instance 
in  which  a  Judge  has  said  the  Act  ought 
to  apply.  In  some  cases — I  had  one 
before  me  in  which,  there  being  a  very 
comparatively  trifling  injury,  although 
sufficient,  perhaps,  to  maintain  an  injunc- 
tion, comparing  the  injury  inflicted  upon 
the  defendant,  1  thought,  under  the  spe- 
cial circumstances  of  the  case,  damages 
should  be  given  instead  of  granting  an 
injunction.  I  am  not  now  going,  and  I 
do  not  suppose  that  any  Judge  will  ever 
do  so,  to  lay  down  a  rale  which,  so  to  say, 
will  bind  the  hands  of  the  Conrt.  The 
discretion  being  a  reasonable  discretion  I 
think  it  should  be  reasonably  exercised, 
and  it  must  depend  upon  the  special  cir- 
cumstances of  each  case  whether  it  ought 
to  be  exercised.  The  power  has  been 
conferred,  no  doubt  usefully,  to  avoid  the 
oppreesion  which  is  sometimes  exerted, 


and  the  purpose  to  which  suits  are  put, 
by  which  a  plaintifl'  is  enabled,  I  do  not 
like  to  use  the  word  extort,  but  to  obtain 
a  very  large  sum  of  money  from  the  de- 
fendant, merely  because  the  plaintifl'  has 
a  legal  right  to  an  injunction.  I  think  it 
was  meant,  in  some  sense  or  another,  to 
prevent  that  course  being  sncoessfnlly 
adopted.  But  there  may  be  some  other 
special  cases,  in  addition  to  those  men- 
tioned by  yice-Chancellor  Eindersley, 
and  those  I  have  myself  mentioned,  to 
which  the  Act  may  be  safely  applied.  I 
do  not  intend  to  lay  down  any  rule  upon 
the  subject.  If  I  had  found  by  the  evi- 
dence that  there  was  in  this  case  a  clear 
instance  of  a  very  slight  damage  to  the 
plauatiS*,  that  is  something  over  20!.,  301., 
or  40Z.,  but  still  very  slight,  and  a  very 
large  material  substantial  damage  to  the 
defendants,  I  should  be  disposed  to  hold 
that  that  was  a  case  in  which  this  Court 
would  decline  to  interfere  by  injunction, 
having  r^aid  to  the  new  power  conferred 
upon  me  by  Lord  Caimn's  Act  to  substi- 
tute damages  for  it.  As  I  do  not,  how- 
ever, consider  such  a  case  proved  now, 
whatever  may  happen  at  the  hearing,  I 
shall  simply  grant  an  injunction  in  the 
usual  terms  until  the  hearing  on  further 
order,  and  I  will,  upon  the  appUcation  of 
either  party  on  or  after  November,  ad- 
vance tne  hearing  of  the  cause. 

Solidton — ^Mesnt.  Wedlake  &  Letts,  agenta  for 
Messrs.  Keaiy  &  Marshall,  Stoke-npon-Trent, 
for  the  pUintifib ;  Mr.  F.  C.  Greenfield,  agent  for 
Mr.  B.  Young,  Longton,  for  the  defendants. 


Mauns, 
1874, 
Feb, 


8,  V.0."| 
74.  }■ 
i.  28.   J 


QTjnrrON  aud  otheks  v.  the 

HATOB,       ALDEBUEH        AND 
BURGESSES   OF   BBISTOL. 


Local  Board  of  Health — Power  to  take 
Lands — PMic  Improvements — Bight  to 
take  more  Land  than  aotuaUy  wanted  for 
Works. 

A  corporation  being,  as  the  sanitary  au- 
thority for  a  city,  duly  empowered  to  take 
certain  lands  specified  in  the  schedtde  to 
their  provisional  order,  for  the  purpose  oj 
pttblic  improvements,  served  notice  to  treat 
in  respect  thereof  upon  the  inutces  of  a 
charity,  who  were  the  owners  of  the  lands. 
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The  landt  comprised  in  the  notice  were  more 
tfuin  were  actiudly  required  for  the  purpose 
of  the  works : — Held,  that  the  eases  decid- 
ing thai  a  railway  company  cannot  take 
eompvlsorHy  more  land  thorn  is  adually 
required  for  it*  works  did  not  apply  to  a 
corporation  taking  lands  for  public  im. 
provements,  and  that  the  corporation  were 
entitled  to  take  computsorUy  the  whole  of 
the  lands  comprised  in  the  notice. 

Observations  upon  Oftllowaj  ti.  The 
Mayor  of  London  (2  De  Gex,  J.  &  S. 
213,  639 ;  s.  o.  on  app.  35  Law  J.  Bep. 
(N.a.)  Chano.  477 ;  s.  c.  Law  Bep.  1  E. 
A  L  App.  34). 

This  was  a  motion  on  behalf  of  the 
plaintiffs,  who  are,  as  feoffees  andtmstees 
for  a  charity  called  "  St.  Nicholas'  Church 
Lands,"  the  owners  of  certain  houses  and 
property  in  Baldwin  Street  and  St.  Nu 
oholas'  Steps,  Bristol,  which  were  required 
by  the  defendants  for  the  purpose  of 
local  improvements,  for  an  injunction  to 

ParuAo/SK, 


restrain  iixe  defendants  from  compelling 
the  plaintiffs  to  sell  the  whole  of  such 
lands  and  proper^.  The  defendants, 
who  were  the  Local  Board'of  Health  for 
the  district  of  Bristol,  and  are  now  the 
Bristol  Urban  Sanitary  Authority,  were, 
by  a  proyisional  order  of  the  SecietaiT  c^ 
State,  dated  the  20th  of  May,  1868, 
made  in  parsnance  of  the  hocai  Go. 
vemment  Act,  1858,  and  confirmed  by 
the  Local  Government  SnpplementtJ 
Act,  1868,  empowered  to  put  in  force  the 
compulsoiy  powers  of  the  Lands  Clansea 
Consolidation  Act,  1845,  with  reference 
to  certain  lands  described  in  the  sche- 
dule to  the  order.  The  property  in 
question  in  the  suit  was  thus  deecnihed 
in  the  schedule — 

"  Lands  and  buildings  intended  to  be 
taken  for  the  purpose  of  widening,  alter- 
ing and  improving  Baldwin  Street  and 
Com  Street. '  The  qnantiiy  of  land  re- 
quired for  this  undertaking  will  be  840 
superficial  yards. 

Nicholas. 


Deacription  of 

No.  on 

Lands,  Measnaces, 
Buildings  ana 

Names  of  Owners  or 

Names  of  Lessees  or 

Occupiers 

FUn 

Beputed  Owners 

Bepnted  Lessees 

FremiieB 

9 

Shop  and  onthooM 

The  Feoffees   of  St 

Richard   Lewis,  Bo- 

Elinbeth  Cnidbid 

10 

NichoW    Chnieh 
Lands 

bert  Heniy  Webb 

Hooge  and  shop 

Same 

Same 

John  Pinoeger 

12 

Pablic-honae 

Same 

Same 

Elizabeth  Crawfoid 

14 

Cellar,  kitchen  and 
refreshment-room 

Same 

Same 

Klizabeth  Crawford 
and  John  Finnagsr 

The  premises  numbered  9,  10,  12  and 
14  in  the  schedule  and  in  the  plan  depo- 
sited were  the  messuages  belonging  to 
the  plaintiffs  in  Baldwin  Street  and  St. 
Nicholas'  Steps,  except  that  a  cellar 
under  St.  Nicholas'  Steps,  and  another 
cellar  at  the  back  of  the  premises,  both 
belonging  to  the  plaintiffs,  were  not 
shewn  upon  the  pluis.  At  the  date  of 
the  Act  of  1868,  Elizabeth  Crauford 
rented  of  Lewis  &  Webb,  the  plaintiffs' 
lessees,  the  premises  numbered  12,  the 
cellar  forming  part  of  No.  14  and  the 
cellar  under  St.  Nicholas'  Steps,  with  the 
passage  from  Baldwin  Street  leading  to 


it,  but  this  cellar,  with  the  use  of  the 
passage,  was  subsequently  ooonpied  by 
another  person  as  under  tenant  to  Han- 
nah Williams,  who  succeeded  Eb'cabeth 
Crawford  as  under  tenant  of  the  premises. 
The  defendants  in  January,  1872, 
mve  notice  to  the  plaintiffs  to  treat  for 
the  purchase  of  the  premises  described  in 
the  schedule,  and  the  plaintiffs  were  wil- 
ling to  sell  so  much  of  the  property  com- 
prised in  the  notice  as  was  acttuJly  neces- 
sary for  the  purpose  of  the  projected 
improvements  ;  but  they  desired  to  retain 
the  portions  which  were  not  actniJIy  so 
required,  contending  that  the  chuity  th^ 
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represented  and  not  the  defendants  ought 
to  have  the  profit  on  resale  after  the  im- 
provements were  effected.  It  appeared 
that  the  portion  actually  required  for 
■widening  the  street  was  a  strip  off  the 
Looses  and  property  in  question,  about 
nine  feet  in  depth  at  the  west  and  thir- 
teen feet  in  depth  at  the  east  of  a  line, 
drawn  firom  the  front  of  a  shop  occupied 
by  one  Barry,  to  the  foot  of  St.  Nicholas' 
Stejps. 

The  plaintiffs  contended  that  the  de- 
fendants were  only  entitled  to  take  this 
strip,  and  ought  to  refiront  their  houses ; 
they  also  maintained  that  the  cellars 
under  St.  Nicholas'  Steps  and  at  the 
back  of  No.  14  were  not  specified  in  the 
plan,  or  included  in  the  notice  to  treat. 
The  defendants  insisted  on  their  right  to 
take  the  whole  of  the^property,  and  not 
merely  the  portion  actmdly  required  for 
their  works,  and,  after  some  negotiations, 
the  plaintiffs  filed  their  bill  and  now 
moved  for  an  injunction  accordingly. 

Mr.  Cotton,  Mr.  Shebheare  and  Mr. 
A.  QleH,  for  the  plaintiffs  in  support 
of  the  motion. — ^Although  the  whole  of 
the  property  now  in  question,  except  the 
cellar  under  St.  Nicholas'  Steps,  is  within 
the  limits  to  which  the  compulsory 
powers  of  the  plaintiffs  extend,  they  are 
only  entitled  to  take  and  permanently 
hold  so  much  and  such  parts  of  the  pro- 
perty as  are  actually  necessary  for  the 
purpose  of  widening  the  street.  All  that 
they  actually  require  for  the  purpose  of 
their  works  is  a  strip  of  the  plaintiffs' 
land,  and  they  merely  want  the  additional 
land  for  the  purpose  of  selling  it  at  an 
enhanced  price,  and  so  recouping  them- 
selves part  of  the  expenses  of  their  im- 
provements. The  principle  for  which  we 
contend  is  established  by  numerens  cases, 
amongst  which  are — 

Eversfield  v.  The  Mid  Sussex  Batl- 

way   Company,  3  De  Gex  &  J. 

286 ;  s.  c.  1  Giff.  153  ;  s.  c.  28  Law 

J.  Rep.  (n.s.)  Chanc.  107 ; 
Dodd  V.  The   Salisbury  and  Yeovil 

BaOway  Company,  1  Giff.  158. 
The  cellar  was  not  specified  in  the  no- 
tice, and  is  not  included  in  the  site  com- 
prised therein. 

Mr.  John    Pearson    and    Mr.    E.    S. 
Ford,  for  the  defendants. — The  cases  cited 
New  Sbbies,  43.— Cb&mc. 


are  railway  cases,  and  although  the  re- 
striction for  which  the  plaintfis  contend 
may  apply  to  railway  companies  which 
are  private  speculations,  it  does  not  hold 
good  in  the  case  of  corporations  which, 
like  the  defendants,  are  entrusted  with 
powers  to  make  public  improvements. 
This  distinction  was  clearly  recognised  by 
the  House  of  Lords  in 

QaUoway  v.  The  Mayor  of  London 

(ubi  supra), 
and  is  a  most  reasonable  one,  for  as  the 
improvements  are  not  for  private  profit 
and  the  cost  of  them  must  be  defrayed 
by  the  ratepayers,  the  corporation  should 
have  the  power  of  relieving  the  rate- 
payers by  taking  enough  land  to  build  a 
remunerative  class  of  houses.  The  cellar 
is  appurtenant  to  one  of  the  houses  com- 
prised in  the  notice,  though  now  let  to  a 
different  tenant. 
Mr.  Cotton  in  reply— 

Galloway  v.  The  Mayor  of  London 

{ubi  supra) 
turned  upon  the  particular  Act  of  Parlia- 
ment in  question  in  the  case. 

Malins,  y.C. — This  is  a  motion  to 
restrain  the  defendants  from  taking  any 
further  proceedings  to  compel  the  plain- 
tifis  to  sell  the  whole  of  certain  premises 
in  the  city  of  Bristol,  which  the 
defendants  require  to  take  for  the  pur- 
pose of  improving  the  town,  and  in  par- 
ticular for  widening  a  street  called 
Baldwin  Street.  The  plaintiffs  are  a 
numerous  body  of  trusted  who  hold  this 
property  for  the  benefit  of  a  particular 
church  called  St.  Nicholas,  in  the  city  of 
Bristol.  They  come  here  to  protect  their 
property  upon  the  ground  that  what  the 
defendants  are  about  to  do  wDl  be  inju- 
rious to  their  interests.  1  am  unable, 
however,  to  see  that  their  interests  would 
be  affected,  for  whether  the  defendants 
take  the  whole  or  only  psu-t  of  this  pro- 
perty the  plaintiffs  wUl  get  the  full  value 
for  what  is  taken,  and  their  property  will 
be  situated  in  a  much  better  street  than 
it  is  now.  However,  I  must  decide  the 
question  according  to  the  rights  of  the 
parties. 

The  question  arises  thus — Proceedings 
have  been  taken  by  the  corporation  for 
the  purpose  of  obtaining  certain  property 
6H 
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necessaiy  for  improving  the  city  and 
widening  this  particular  street,  whicli 
have  restdted  in  an  order  of  the  Secretary 
of  State,  duly  confirmed  by  the  Act  31 
&  32  Vict.  c.  Ixxxvi.  It  is  admitted  by 
the  plaintiffs  that  they  were  duly  served 
with  notice  to  treat  for  the  purpose  of 
taking  the  whole  of  several  houses.  There 
are,  at  all  events,  four  houses  comprised 
in  the  notice.  The  whole  of  the  houses 
(including,  in  my  view,  the  appurtenances) 
are  described  in  the  schedule  annexed  to 
the  order,  and  shewn  on  the  deposited 
plan.  But  the  plaintiffs  say  that  although 
the  defendants  have  powers  to  take  the 
whole,  they  can  only  take  so  much  as 
they  actually  require  for  their  works,  i.e., 
for  the  purpose  of  widening  the  street, 
and  this  is  a  numerous  class  of  cases, 
perhaps  not  the  most  reasonable  in  our 
reports,  in  which  railway  companies  with 
Parliamentary  powers  to  take  lands  have 
been  restricted  to  taking  only  so  much 
of  those  lands  as  was  actually  required 
for  the  purpose  of  their  works.  Of  this 
class  the  two  caaes  cited — Dodd  v.  The 
Salishunj  and  Yeovil  Railway  Oompany 
(ubi  supra),  which  was  affirmed  on  ap- 
peal, and  Evergfield  v.  The  Mid  Sussex 
Bailway  Company  (ubi  supra'),  are  promi- 
nent instances,  and  in  them  the  railway 
companies  were  restricted  to  the  nar- 
rowest limits  necessary  for  the  construc- 
tion of  their  works.  1  was  at  first  under 
the  impression  that  a  similar  principle 
would  apply  to  a  corporation  taking 
houses  for  the  purpose  of  improvements, 
but  upon  consideration  and  upon  the  an- 
thorities  cited  by  Mr.  Pearson,  as  well 
as  upon  good  sense,  I  feel  bound  to  come 
to  the  opposite  conclusion. 

Now  there  have  been  many  cases  in 
which  it  has  been  contended  that  the  com- 
pany could  not  take  a  part  of  a  house 
without  taking  the  whole,  but  I  may  sav 
that  I  do  not  remember  a  case  in  which 
the  question  has  arisen,  as  here,  as  to  the 
taking  of  part  of  a  house  instead  of  the 
whole ;  for  here  the  plaintiffs  say  that 
the  corporation  are  only  entitled  to  take  a 
part  of  the  house,  and  that  there  is  an 
obligation  upon  them  to  put  a  new  &ont 
to  it  and  make  it  habitable.  I  believe, 
however,  that  if  so  treated  these  houses 
would  be  uninhabitable  and  useless. 


Therefore,  considering  that  this  pro- 
perty is  required  not  for  the  purpose  of  a 
railway,  but  for  the  purpose  of  improving 
a  town,  and  that  the  plaintiffs  had  notice 
of  the  intention  of  the  corooration  to  take 
the  whole  of  the  houses,  I  think  that  the 
plain  sense  of  the  thing  is  that  the  plain- 
tiffs must  have  understood,  not  that  the 
defendants  were  to  take  a  small  part  or 
slice  of  the  house,  and  leave  the  rest,  but 
to  take  the  whole  if  they  wanted  it.  The 
plaintiffs  must  have  understood  that  the 
defendants  having  asked  for  the  povrer  to 
take  the  whole  of  the  houses,  by  not 
opposing  they,  in  fact,  gave  the  defend- 
ants power  to  take  the  whole. 

But,  moreover,  I '  think  the  passage 
cited  firom  Lord  Chunworth's  judgment  in 
Galloway  Y. The  Mmor  of  London  (vbisupm) 
is  entirely  applicaMe  to  this  case  and  shews 
the  distinction  between  a    case  of  this 
sort  and  railway  cases,  for  the  corpora- 
tion are  not  taking  the  houses  for  the  pur- 
pose of  profit,  but  for  the  purpose  of  im- 
proving the  street.  Lord  Cranworth  says 
(35  Law  J.  Rep.  (n.s.)  Chano.  p.  484), 
"  It  must  be  observed  that  the  Legisla- 
ture in  providing  for  such    an  object 
as  that  of  vridemng  and  improving  the 
streets  of  the  metropolis,  has  to  deal  with 
a  subject  totally  different  from  that  of  en- 
abling a  body  of  adventurers  to  forma  rail- 
way.  In  that  latter  case  the  persons  seeking 
the  aid  of  Parliament  are  bound  to  shew 
that  what  they  are  proposing  to  do  is  of 
such  public  importance  as  to  make  it  rea- 
sonable that  they  should  be  enabled,  so 
far  to  interfere  with  the  rights  of  private 
property  as  to  compel  the  owners  of  the 
land  required  for  the  railway  to  sell  it  to 
them  at  a  fair   price.      The    legislature 
has  no  concern  with  the  question  as  to 
how  the  persons  embarking  in  the  under- 
taking are  to  obtain  funds  to  pay  for  the 
construction  of  the  railway.     The  railway 
will  become  the  property  of  the  specula- 
tors,  and  will  itself  repay  them  (at  a31 
events  it  is  anticipated  that  it  will  repay 
them)  by  the  toUs  levied  on  it,  the  outlay 
they  have  made.     But  in  the  case  of  a 
public  body  like  the  mayor  and  corpora- 
tion of  the  city  of  London  undertaking 
improvements  m  the  metropolis,  the  mat- 
ter is  very  different.     When  they  have 
made  a  new  or  widened  an  old  street  they 
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will  neoessarilj  have  incarred  very  great 
expense^  for  which  they  can  get  no  re- 
turn. The  new  or  improved  street  is 
dedicated  to  the  public,  and,  unlike  the 
railway,  yields  no  profit  to  those  by  whom 
it  has  been  made.  Li  order  to  meet  this 
difficulty  and  to  enable  corporations  to 
reimburse  themselves,  the  course  has  been 
to  authorise  them  to  take  compulsorily  not 
only  the  buildings  actually  necessary  for 
forming  the  streets  or  other  projected 
improvements  but  also  other  neighbour- 
ing  lands  and  buildings,  the  value  of 
which  and  the  proper  mode  of  dealing 
with  which  the  Legislature  considers  to 
be  connected  with  and  dependent  upon 
the  projected  improvements." 

The  &ir  meaning  of  the  Act^  then,  in 
my  opinion  is  that  the  defendents  are  to 
take  the  whole  of  the  houses  described  in 
the  plan,  in  order  that  when  taken  they 
may  so  let  out  the  sites  as  to  enable  per- 
sons taking  from  them  to  erect  suitable 
houses. 

I  think,  then,  that  the  principles  of  the 
railway  cases  do  not  apply  to  this  case, 
and  that  the  plaintiffs  have  failed  to 
establish  any  right  to  the  interference  of 
the  Court. 

There  was  another  ground  of  argument 
which  was  that  there  was  no  power  to 
take  the  cellar  because  it  was  not  men- 
tioned in  the  deposited  plans.  But  al- 
though the  cellar  itself  was  not  mentioned 
the  Bite  was  mentioned,  and  that,  I  think, 
was  enough,  and  I  must  take  it  as  in- 
cluded in  the  notice  to  treat.  This  part 
of  the  case,  therefore,  also  £u1b,  and  the 
motion  must  bo  refused.  I  shall  not, 
however,  say  anything  about  the  costs  at 
present. 


Solicitors — Messrs.  Abbott,  Jenkins  &  Abbott,  for 
the  plaintiffs ;  Mr.  D.  Trayera  Bulges,  agent  for 
Mr.  J.  O.  Heaven,  Bristol,  for  the  defendants. 


Malins,  V.C."] 

1874.  >  FAINB  V.  JONES. 

June  2,  3.    J 

Wiil  made  hefwe  WHU  Ad — After  ac- 
quired Seal  Estate — Adverse  Possession  by 
Trustee — Statute  of  Limiiatiotts. 

A  testator  by  his  vnll,  dated  in  1824,  de- 
vised all  his  real  estate,  and  also  all  other 
his  estate  and  effects  of  which  he  might  be 
possessed  at  the  time  of  his  decease,  to 
trustees,  one  of  whom  was  his  wife,  vpon 
trust  topay  the  rents  to  his  wife  for  life,  with 
remainders  over.  After  the  date  of  his 
wiU  the  testator  purchased  a  freehold  estate. 
On  his  death,  his  widow  beca/me  sole  trustee 
of  the  toill  and  entered  into  possession  of  the 
testator's  after-acquired  real  estate  as  well 
as  the  devised  estate,  wider  the  belief  thM 
the  whole  of  tlie  testator's  real  estate  passed 
by  his  wiU.  After  having  been  in  posses- 
sion for  upwards  of  twenty  years,  she  was 
informed  that  she  had  acquired  a  good  title 
to  the  after-acquired  estate  by  adverse  pos- 
session, whereupon  slw  sold  it  to  a  purchaser 
for  value.  A  bill  filed  by  a  remainderman 
wider  the  will  to  oust  fhe  purchaser,  dis- 
missed, 

William  Niooll,  by  his  will  dated  the 
12thof  April,  1824,  devised  all  his  free- 
hold and  copyhold  estates,  and  also  all 
other  his  estates  and  effecte  whatsoever 
and,  wheresoever,  and  of  what  nature  or 
kind  soevet-,  of  which  he  might  be  pos- 
sessed at  the  time  of  his  decease,  to  his 
wife,  Charlotte  Nicoll,  and  Thomas  Har- 
rison, their  heirs,  executors,  administra- 
tors and  assigns,  upon  trust  to  pay  the 
rents  and  profite  to  his  said  wife  during 
her  life  for  her  separate  use,  and  after  her 
death  to  his  niece,  Ann  Bjasler,  for  her 
life  for  her  separate  use,  and  after  her 
death  to  convey  the  same  freehold  and 
copyhold  estates  to  the  children  of  Ann 
Hasler,  as  tenants  in  common  in  fee. 

On  the  9th  of  December,  1824,  that  is, 
after  the  date  of  the  will,  a  small  freehold 
estate  called  Wheatley's,  was,  in  consi- 
deration of  the  sum  of  6002.,  purchased 
by  and  conveyed  to  the  testator  to  the 
ordinary  dower  uses. 

On  the  20th  of  December,  1830,  the 
testator  died,  leaving  his  nephew,  Thomas 
Nicoll,  his   heir-at-law.     His  will  was 


Digitized  by 


Google 


788 


OOUBTS  OF  OHAKOBBT: 


[N.B. 


proved  hj  Charlotte  Niooll  onl^,  Thomas 
Harrison  sabseqaently  disclaiming  the 
tmstB  thereof. 

On  the  death  of  the  testator  it  was  sup- 
posed that  the  Wheatley  estate  passed 
under  the  will,  and  accordinffly  Charlotte 
KicoU  entered  into  possession  of  that 
estate  as  well  as  of  the  remainder  of  the 
testator's  estate. 

In  1831  Ann  Easier  married  the  de- 
fisndant,  William  Paine,  and  had  issue 
seven  children,  of  whom  the  plaintiff  was 
one,  the  other  children  being  defendants. 
In  1852  the  children  of  Ann  Paine  filed 
a  bill  against  Charlotte  NicoU  for  the 
administration  of  the  testator's  estate  and 
appointment  of  new  trustees  of  his  wilL 
Charlotte  Niooll  put  in  an  answer  admit- 
ting that  the  testator's  after-acquired  real 
estate  was  subject  to  the  trusts  of  the  will. 
A  compromise  of  the  suit  was  then  entered 
into,  and  an  order  was  made  on  the  4th 
of  December,  1852,  appointing  Charles 
Brown  a  trustee  of  the  will  jointly  with 
Charlotte  NicoU,  and  directing  her  to 
convey  the  freehold  estates  of  the  tes- 
tator to  the  use  df  herself  and  Charles 
Brown. 

Daring  the  preparation  of  the  convey- 
ance in  pursuance  of  this  order  it  was  for 
the  first  time  discovered  that  the  Wheatley 
estate  did  not  pass  by  the  will,  whereupon 
Charlotte  NicoU  refused  to  conv^  the 
same,  and  by  an  order  dated  the  26th  of 
February,  1853,  made  on  the  petition  of 
the  plaintifis  in  the  suit,  it  was  ordered 
that  she  should  convey  only  the  property 
which  passed  by  the  wiU. 

On  the  3rd  of  August,  18o3,  Charlotte 
NicoU,  who  claimed  to  have  acquired  the 
fee  simple  of  the  Wheatley  estate  by  ad- 
verse possession,  conveyed  the  reversion 
therein  expectant  on  her  own  life  to  one 
Jones  in  fee  for  value. 

By  an  indenture  dated  the  14th  of 
March,  1854,  Thomas  NicoU,  the  testator's 
heir-at-law,  conveyed  aU  his  interest  in 
the  Wheatley  estate  to  the  trustees  of  the 
will,  to  be  held  by  them  upon  the  trusts 
thereby  declared.  Charlotte  NicoU  was 
named  as  a  party  to  this  deed,  but  she 
never  executed  it. 

In  1858  Charlotte  NicoU  died. 

In  1860  Jones,  for  value,  conveyed  a 
moiety  of  the  Wheatley  estate  to  John- 


stone, who  had  acted  as  Charlotte  Ni- 
oholl's  solicitor  in  the  suit 

Ann  Paine  died  in  1868.  In  1869  Jones 
and  Johnstone  sold  the  entirety  of  ^e 
estate  to  Miss  Sandfbrd,  and  she,  in  the 
foUowing  year,  sold  and  conveyed  it  to 
Thomas  Salter,  who  died  shortly  after- 
wards, having  demised  it  to  Bebeoca 
Salter  and  George  Bidding  upon  certain 
trusts. 

In  1871  the  present  biU  was  fikd, 
aUeging  that  the  Wheatley  estate  was 
subject  to  the  trusts  of  the  wiU  of  the 
testotor,  William  NicoU,  and  that  Jones, 
Johnstone,  Sandford  and  Salter  purchased 
with  notice  of  the  fact,  and  praying  that 
they  or  their  representatives  might  be 
ordered  to  convey  the  property  to  the 
present  trustees  of  the  will,  and  account 
for  the  mesne  profits. 

The  cause  now  came  on  for  hearing. 

Mr.  W.  Pearson  and  Mr.  Warmingt<m, 
for  the  plaintiff,  contended  that  Chariotte 
NicoU  havingentered  into  possession  of  the 
estate,  and  dealt  with  it  under  the  belief 
that  it  passed  under  the  very  extensive 
words  of  the  will,  she  was  estopped  &om 
denying  that  it  passed  by  the  wiU.     She 
claimed  to  enter  into  possessiononly  under 
the  wiU  as  she  admitted  by  her  answer 
in  the  former  suit,  and  having  entered 
under  the  wiU  she  was  not  entitled  to 
turn  round  and  dispute  its  validity — 
Board  v.   Board,   43  Law   J.   Bep. 
(N.B.)  Q.B.  4;  8.  c.  Law  Bep.  9  Q.B. 
48j 
Afher  V.  WhiOock,  35  Law  J.  Bep. 
(N.8.)  Q.B,  17 ;  B.  o.  Law  Bep.  1 
Q.B.1; 
Anstee  v.  Nelmes,  1  Hurl.  4  N.  225 ; 
s.  c.  26  Law  J.  Bep.  (m.s.)  Exch. 
5; 
Hawksbee    v.    Haukghee,   11    Hare, 
230;  s.  c.  23  Law  J.  Bep.  (k.s.) 
Chano.  521. 
She  was  in  &ot  a  trustee  for  ihe  re- 
maindermen.    Moreover,  the  purchasera 
from  her  took  with  notice  of  the  trust. 

Mr.  Ootton  and  Mr.  W.  Barber,  tor 
Messrs.  Jones  and  Johnstone,  contended 
that  the  question  had  already  been  virta- 
ally  decided,  for  the  order  of  the  26th  of 
February,  1853,  which  was  perfectly 
right,    evidently   intended    to    exempt 
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Charlotte  Nicoll  from  conveying  any 
afier-acqaired  property  of  the  testator. 

Mr.  Olasse  and  Mr.  QrahamHattingt,  for 
Salter,  and  Mr.  Stirling  for  Miss  Sandford, 
'were  not  called  upon,  the  Vice- Chancel- 
lor holding  that  they  were  purchasers  for 
valne  without  notice. 

Mr.  E.  B.  Cooper  for  the  tmatees. 

Mr.  Pearson  in  reply. 

Malins,  Y.C,  said  the  will  was  go* 
vemed  by  the  stote  of  the  law  before  the 
Wills  Act,  but  the  widow  finding,  as  she 
did,  that  the  testator  had  devised  all  his 
property  which  he  might  be  possessed  of 
at  ^e  time  of  his  decease,  and  consider- 
ing that  she  was  entitled  under  the  will  to 
the  property  he  purchased  after  the  date 
of  the  will,  entered  into  possession  of  it. 
But  it  happened  that  she  had  no  title  what- 
ever to  this  property,  and  could  not  take 
it  under  the  will.  Who,  then,  was  enti- 
tled P  There  could  be  no  doubt  that  the 
heir-at-law  was  the  only  person  entitled, 
and  if  he  had  brought  an  action  of  eject- 
ment he  would  certainly  have  recovered 
{gainst  the  widow  ;  but  he  was  bound  to 
bring  his  action  within  twenty  years, 
unless  he  had  been  under  disability,  and 
then  he  would  have  had  ten  years  longer 
in  some  cases  and  twenty  in  others.  It 
was  not  suggested,  however,  that  he  was 
under  any  disability ;  therefore,  in  the 
year  1853,  the  heir-at-law  was  absolutely 
barred,  and  the  widow,  either  in  her  own 
right  hj  adverse  possession,  or  as  claim- 
ing under  the  will,  acquired  an  absolute 
right  to  the  property.  It  waa  said  that, 
having  entered  under  the  belief  that  she 
was  entitled  under  the  will,  she  was 
bound  by  the  trusts  of  the  will.  The  con- 
veyance executed  by  Thomas  NicoU,  the 
nephew  of  the  testator,  by  which  he  con- 
veyed all  his  interest  in  the  after-acquired 
freehold  estate  to  the  trustees  of  the  will, 
was  not  executed  by  the  widow,  and  was 
not  relied  on  by  the  plaintiff.  If  the 
widow  had  been  told  the  year  after  the 
death  of  the  testator  that  she  had  no  title, 
but  that  if  she  kept  quiet  for  twenty 
years  without  saying  anything  about  it 
she  would  acquire  a  good  title,  the  effect 
would  have  been  that  her  title  could  not 
have  been  impugned ;  but  she  was  not  told 
until  after  the  twenty  years  had  expired. 


It  waa  not  till  1853  that  she  was  told,  and 
the  plaintiff  now  said  that  the  widow  must 
be  treated  as  having  taken  possession  of 
the  property  subject  to  the  conditions  of 
the  will.  If  that  were  so,  the  plaintiff 
would  have  a  g;ood  title  in  equity  to  one- 
seventh  share  of  the  property.  It  had 
been  argued  that  the  answer  put  in  by 
Mrs.  Niooll  in  the  original  suit  was  an 
acknowledgment  by  her  that  she  had  en- 
tered  into  possession  under  the  will,  and 
that  she  must  be  bound  by  that  admission, 
but  he  did  not  think  that  she  was  bound 
by  the  admissions  in  her  answer  made 
when  she  was  ignorant  of  her  rights.  It 
was  not  till  after  this  period  that  she  was 
told  that  the  property  did  not  pass  by  the 
will,  and  then,  knowing  for  the  first  time 
that  she  had  acquired  a  good  title,  the 
transactions  took  place  which  had  led  to 
this  suit.  The  question  was,  whether  the 
persons  now  in  possession,  claiming  under 
Salter,  were  to  retain  possession,  or  whe- 
ther the  plaintiff  was  entitled  to  posses- 
sion. His  opinion  was  that  the  plaintiff's 
title  failed.  The  widow,  though  she 
thought  that  she  was  entering  into  pos- 
session under  the  will,  was,  in  &ot,  enti- 
tled to  treat  herself  as  being  in  adverse 
possession.  She  pei'formed  no  duty  im- 
posed under  the  will,  and  the  cases  relied 
upon  by  the  plaintiff's  counsel  had  no  ap- 
plication. They  proceeded  on  the  prin- 
ciple that  if  parties  had  no  other  title  than 
the  will,  they  were  estopped  from  denying 
the  title  of  persons  under  the  same  will. 
Under  this  will  the  widow  had  no  title 
whatever.  He  thought  this  was  a  dis- 
tinct case  of  adverse  possession,  and  the 
defendants  claiming  under  the  widow  had 
acquired  a  title  as  against  those  persons 
whose  title  was  only  under  the  will.  As 
the  plaintiff  had  no  title,  the  bill  must  be 
dismissed  with  costs. 

Eventually  an  order  was  made,  with 
consent  of  all  parties,  that  the  bill  should 
be  dismissed  without  costs,  except  as  to 
the  trustees,  whose  costs  were  ordered  to 
be  paid. 

Solicitors— Mr.  A.  O.  Ditton,  for  plaintiff;  Mr. 
W.  N.  Ellen,  Messrs.  Qamlen  &  Son,  agents  for 
Messrs.  Woodbridge  &  Sons,  Uzbridgo,  Messrs. 
Nickinson,  Frail  &  Nickinson,  Messrs.  Taylor 
&  Baxter,  for  the  varioos  defendants. 
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James,  L.J. 

Melush,  L.J.     >aO0DS0N  v.  bichasdson. 
1874. 
Jan.  13, 14 

Injunction — Trespass — Plaintiff^  $  Title 
not  disputed — Mandatory  Injunction. 

Where  the  plaintiff's  title  i$  not  disputed 
the  Court  wiU  grant  an  injunction  to  restrain 
acts  of  trespass  without  requiring  him  first 
to  bring  an  action  at  law. 

If  the  plaintiff  is  guilty  of  no  acquiescence 
or  delay  he  will  he  entitled  to  a  mandatory 
injunction  though  the  works  complained  of 
may  have  bemi  completed  before  the  filing 
of  the  biU. 

The  defendant  in  this  case  appealed 
from  a  decree  of  Sir  G.  Jessel,  M.R., 
granting  a  perpetual  injunction  to  restrain 
him  from  laying  down  or  suffering  to  re- 
main axLj  water  pipes  in  the  soil  of  a 
highway,  one  moiety  of  which  was  rested 
in  the  plaintiff. 

The  defendant,  who  was  the  owner  of 
some  houses  at  Bamsg^te,  was  desirous  of 
supplying  them  with  water  from  water- 
works of  hifi  own,  andappUed  to  the  high- 
way hoard  for  permission  to  lay  down  pipes 
along  the  highway  between  Bamsgate  and 
Broadstairs.  The  board  granted  him  per- 
mission  to  break  up  the  surface  of  the 
highway  for  this  purpose,  but  at  the  same 
time  the  clerk  to  the  boaid  informed  him 
that  such  permission  could  only  be  granted 
subject  to  the  righto  of  the  owners  of  the 
soil.  Accordingly  in  the  early  part  of 
April,  1873,  he  commenced  laying  down 
pipes  along  the  highway,  and  on  the  9th 
of  that  month  the  plaintiff,  who  was  the 
owner  in  fee  of  a  moiety  of  a  piece  of 
land  abutting  for  sereniy-fonr  yards  on 
the  highway,  and  was  also  a  shareholder 
in  a  waterworks  company  at  Bamsgate, 
served  him  with  notice  not  to  do  so.  The 
defendant,  however,  proceeded  to  lay  down 
his  piptes,  and  on  the  21st  of  April  the  bill 
was  filed. 

The  Master  of  the  Bolls  at  the  hearing  of 
the  cause  granted  a  perpetual  mandatory 
injunction,  and  the  defendant  appealed. 

Mr.  Jackson  and  Mr.  Joseph  Beaum^mt, 
for  the  defendant,  contended  that  the 


pipes  having  been  already  laid  the  Court 

would  not  grant  a  mandatory  injunction — 

Deere  t.  Gvest,  1  MyL  &  Or.  616; 

s.  o.  6  Law  J.  Bep.  (n.s.)  Chanc. 

69. 
At   the   moat  it  was  only  a  case   for 
damages — 

Bowes  V.  Law,  39  Law  J.  Bep.  (s.s.) 

Chanc.  483 ;  s.  c.  Law  Bep.  9  £q. 

636. 
But  the  plaintiff  had  suffered  no  injury, 
and  his  objection  to  the  acta  of  the  da- 
fendant  was  very  unneighbourly. 

Mr.  Southgate  and  Mr.  Davey  were  not 
called  upon  to  support  the  decree. 

The  Lord  Chancellob. — ^It  is  undoubt- 
edly true  that  when  a  legal  remedy  exists 
this  Court  in  determining,  whether  it  will 
leave  the  parties  to  that  legal  remedy  or 
will  interfere  by  injunction,  has  regard  to 
the  circumstances  of  each  particular  case, 
amongst  which  are,  no  doubt,  the  time  at 
which  the  acts  complained  of  were  done, 
and  also  what  will  be  the  result  to  the 
parties  of  the  interference  of  the  Court. 
But  I  apprehend  that  the  Court  has  no- 
where said  when  a  trespass  of  this  kind 
has  been  committed  under  circumstances 
at  all  similar  to  those  which  exist  in  the 
present  case,  that  the  mere  &ct  of  the 
trespass  bein^  complete  at  the  time  of 
filing  the  bill  is  a  ground  for  refusing  an 
injunction  to  restrain  ito  continuance. 

In  this  case  the  plaintiff  ia  the  owner 
of  the  soil  through  which  these  pipes  hare 
been  laid,  and  no  one  has  a  right  to  take 
or  use  that  soil  except  with  the  consent 
of  the  owner.  It  is  said  that,  inasmuch  as 
the  upper  surface  of  the  soil  is  dedicated 
to  the  public  for  the  purpose  of  a  public 
highway,  and  the  plaintiff  cannot  use  it 
in  any  way  so  as  to  interfere  with  the  use 
of  it  by  the  public  for  the  purpose  of  a 
highway,  his  right  is  of  little  or  no  value, 
and  it  is  an  unneighbourly  thing  to'object 
to  the  laying  of  the  pipes  in  his  land. 
With  regard  to  the  value,  it  is  enough  to 
say  that  the  very  fact  that  no  interference 
of  this  kind  can  lawfully  take  place  with- 
out his  consent,  gives  his  interest  in  the 
land  precisely  the  value  which  his  power 
of  veto  upon  ito  use  creates  when  such 
use  is  desired  by  any  other  person ;  and  I 
confess  I  see  nothing  unneighbourly  in  a 
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man  whose  motiTe  for  desiring  to  prevent 
that  interference  is  collateral  to  his  interest 
in  the  land,  snch,  for  instance,  as  his  being 
the  proprietor  of  waterworks  which  may 
be  injured  by  the  proposed  nse  of  it,  re- 
fusing to  allow  hia  land  to  be  taken  for 
the  purpose  of  competing  with  him. 

With  regard  to  the  objection  that  the 
Court  will  not  interfere  by  injunction 
after  the  work  is  done,  I  tiiink,  having 
regard  to  the  nature  of  the  work  and  the 
quickness  with  which  it  was  capable  of 
Deing  done,  the  plaintiff  has  been  guilty  of 
neither  acquiescence  nor  delay,  and  the 
Court  is  bound  to  deal  with  the  case  ex- 
actly as  if  the  bill,  instead  of  being  filed 
a  few  days  afterwards,  had  been  filed  the 
morning  of  the  day  on  which  the  work 
was  begun  and  before  any  part  of  it  was 
done. 

I  cannot  look  upon  the  case  otherwise 
than  as  a  deliberate  and  unlawful  inva- 
sion of  a  man's  land  for  the  purpose  of  a 
continuing  trespass,  which  is  in  law  a 
series  of  trespasses,  to  the  gain  and  profit 
of  the  trespasser  without  the  consent  of 
the  owner,  and,  as  such,  it  appears  to  me 
to  be  a  proper  subject  for  an  injunction. 

Two  classes  of  cases  have  been  referred 
to.  One  comprises  cases  of  ancient  lights, 
snch  as  Durell  v.  Pritchard  (1),  or  cove- 
nant, such  as  Bowes  v.  Law  (ubi  supra), 
where  a  man  had  once  for  all  done  upon 
his  own  land  something  which  exposed 
him  to  an  action.  In  those  cases  the 
thing  was  done,  and  in  the  judgment  of 
the  Court  it  was  more  equitable  to  leave 
the  parties  to  their  legal  rights  and  lia- 
bilities, or  to  give  damages,  than  to  inter- 
fere by  injunction.  No  doubt  in  such  a 
state  of  things  the  quantum  of  damage 
done  to  the  plaintiff,  as  compared  to  the 
quantum  of  loss  to  bo  sustained  by  the  de- 
fendant, is  a  material  consideration,  but 
that  consideration  does  not  appear  to  me 
to  arise  in  the  present  case. 

The  other  class  of  cases  is  that  exem- 
plified by  Deere  v.  Quest  {ubi  supra), 
which,  when  rightly  considered,  amounted 
to  neither  more  nor  less  than  an  action  of 
ejectment  brought  in  the  Court  of  Chan- 
eery,  without  any  equitable  circumstances 

(1)  35  Law  J.  Eep.  (k.s.)  Chanc.  223  ;  s.c  Law 
Bep.  1  Cbanc  244. 


to  induce  that  Court  to  assume  jurisdic- 
tion.    The  defendant  had  made  a  tram- 
way and  completed  it  openly,   so  that 
everybody  interested  in  the  land  either 
did  know,  or  might,  three  years  ~  before 
the  bill  was  filed,  have  known  what  was 
taking  place.    That  had  been  done  law- 
fully with  the  consent  of  the  tenant,  sub- 
ject to  some  question  of  waste,  which  I 
will  not   enter  into.     That  was  a  case 
between  landlord  and  tenant,  but  so  far 
as  the  possession  was  concerned,  it  had 
been  lawfully  acquired  by  the  consent  of 
the  then  occupying  tenant.     His  occupa- 
tion   continued  for   about  three    years 
afterwards,  and  as  &r  as  appears  from 
the  statement  on  the  bill  (for  the  case 
arose  upon   demurrer)    even  when  the 
tenancy  ceased,  the  land  was  relet  to  a 
person  who,  upon  the  all^;ation  in  the 
bill,  must  be  taken  to  have  consented,  so 
far  as  he  could  consent,  to  the  continu- 
ance of  the  occupation  of  the  tramroad 
by  the  defendant.      The  bill,  however, 
contained  an  allegation  which  Lord  Cot- 
tenham  thought  obscure,  that  when  the 
land  was  relet  the  plaintiff  had  reserved 
to  himself  the  tramroad.    The  allegation 
was,  therefore,  that  the  right  to  the  tram- 
road,  or  to  the  possession  of  the  land,  had 
been  originally  given  by  the  person  in 
occupation,    and  was   confirmed   by  the 
person  subsequently  in  occupation,  but 
that  he  had  no  right  to  confirm  it.     It 
also    appeared  that  the    owner  of  the 
equity  of  redemption  had  sold  to  the  de- 
fenduit  the  right  to  have  the  tramroad  ; 
also  that  the  plaintiff  had  not  even  the 
l^al  title  of  mortgagee,  for  he  was  only 
the  husband  of  the  administratrix  of  the 
mortgagee,  and  interested  in  the  money 
only,  though  no  doubt  he  was  entitled  to 
call  on  the  person  who  had  the  legal  es- 
tate to  defend  his  rights.  He  had  brought 
an  action  of  trespass  against  the  defend- 
ant on  account  of  this  tramroad.  In  point 
of  law,  the  defendants  having  lainally 
got  possession  three  years  b^ore,  were 
continuing  in  possession,  and  the  plain- 
tiff 's  title,  or  rather  that  of  the  trustee  for 
him,   as   mortgagee,  was  a  purely  legal 
title  on  the  shewmg  of  the  bill,  and  there 
was  no  impediment  to  an  action  of  eject- 
ment or  an  action  of  trespass.     In  that 
state  of  oircnmstanceB  Lord  Cottenham 
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thonglit,  and  in  mj  jndgment  correctly 
thought,  that  there  was  no  equity  what- 
ever to  interfere,  and  that  the  case  was  a 
simple  attempt  to  transfer  the  jurisdiction 
in  ejectment  from  law  to  equil^. 

Had  the  circumstances  of  this  case  been 
similar,  and  had  these  pipes  been  laid 
with  the  consent  of  the  tenant  three  years 
before,  and  used  as  part  of  the  system  of 
waterworks  during  the  whole  of  that  in- 
terral,  and  had  it  been  a  case  of  posses- 
sion originally  legal,  but  now  liable  to  be 
displaced  by  ejectment,  I  have  little 
doubt  that  I  should  have  come  to  a  similar 
conclusion.  But  aU  the  circumstances  of 
the  case  are  entirely  different,  and  the 
principle  upon  which  this  case  ought  to  be 
dealt  with  is,  in  my  opinion,  that  upon 
which  the  Master  of  the  Bolls  has  dealt 
with  it.  Therefore,  I,  for  my  part,  can- 
not give  my  voice  for  disturbing  the  judg- 
ment of  the  Master  of  the  Bolls. 

James,  L.J. — I  am  of  the  same  opinion. 
The  defendant  is  admittedly  a  trespasser. 
He  has  committed  a  trespass  upon  the 
plaintiff 's  land  without  any  legal  justifi- 
cation or  excuse  whatever,  and  he  pro- 
poses to  continue  that  trespass  from  day 
to  day,  keeping  the  pipes  and  allowing 
the  water  to  go  through  them  for  the 
purpose  of  making  a  profit  of  a  trade 
which  he  proposes  to  set  up  in  rivalry 
to  a  trade  in  which  the  owner  of  the  land 
upon  which  he  is  so  trespassing  is  inte- 
rested. It  is  said  that  we  ought  to  allow 
this  to  be  done,  in  fi9M:t,  to  tell  the  plaintiff 
to  find  his  way  to  another  Court,  in  which 
he  is  to  bring  an  action  for  the  wrong  for 
which  there  is  no  defence  whatever.  He 
is  to  bring  that  action  at  his  own  cost, 
and  having  succeeded  in  that,  he  is  to 
bring  a  second  and  perhaps  a  third,  and 
having  succeeded  in  one,  two  or  three 
actions,  all  of  which,  on  the  facts  proved 
in  this  case,  would  necessarily  result  in 
verdicts  for  him,  he  is  to  come  back  to  this 
Court  and  obtain  a  perpetual  injunction 
on  the  ground  of  repeated  vexation  and 
repected  actions.  I  do  not  think  that 
there  is  any  principle  in  this  Court  which 
will  compel  us  to  drive  the  plaintiff  to  go 
through  all  that  litigation  before  he  is  en- 
titled to  that  relief  which  he  wiU  ulti- 
mately get  when  he  has  gone  through  it. 

Itis  said  that  something  of  the  kind  was 


done  in  Deere  v.  Guest  (uU  tupra).  In  that 
case  the  ratio  decidendi,  which  is  always  to 
be  looked  at  when  you  are  referring  to  an 
authority,  was  that  the  defendant  was  a 
person  in  possession,  and  that  the  bill  was 
a  bill  in  substance  to  turn  him  out  of 
possession,  which  would  be  strictly  and 
simply  an  ejectment  bill,  and  such  a  bill 
is  not  according  to  the  practice  of  tbia 
Court.  But  here  there  is  nothing  like  a 
possession  by  the  defendant.  The  plain- 
tiff has  been  in  possession,  and  is  in  pos- 
session, and  the  defendant  has  been  a 
wrongfdoer  and  a  mere  trespasser,  who 
proposes  to  continue  so.  The  question  is, 
whether  under  those  circumstances  the 
plaintiff  had  not  a  right  to  come  here,  and 
so  to  put  an  end  to  that  continuous  tr»- 
pass  which  the  defendant  has  begun  and 
intends  to  continue,  there  being  no  wrong 
whatever  done  to  the  defendant.  What 
is  alleged  on  his  behalf  here  is,  that  if  we 
grant  the  injunction  we  shall  deprive  him 
of  a  veiy  valuable  property,  because  it  is 
essential  to  the  value  of  his  property  that 
he  should  keep  the  plaintiff's  property, 
which  he  has  taken  against  his  consent. 
Even  if  the  defendant  did  originally  un- 
consciously take  that  which  was  not  his, 
yet  he  very  soon  became  conscious  that 
it  was  not  his,  and  that  he  was  taking 
that  which  was  not  his  for  the  purpose  of 
a  profit  to  himself  against  the  wiQ  of  the 
real  owner.  Both  morally  and  legally  that 
is  an  improper  taking  of  another  man's 
property.  I  am  of  opinion  that  the  ded- 
sionof  the  Master  of  the  Bolls  is  quite 
right,  and  that  the  injunction  ought  to  be 
sustained. 

Melush,  L.J. —  I  am  of  the  same 
opinion.  I  think  it  is  quite  clear  that  the 
defendant  has  not  got  into  possession  of 
any  portion  of  real  property  of  the  plain- 
tiff, so  as  to  make  it  necessary  for  the 
plaintiff  to  bring  an  action  of  ejectment 
He  has  simply  committed  a  trespass,  and 
if  that  had  been  the .  only  thing  done,  it 
would  have  been  right  to  leave  the  plain- 
tiff to  recover  damages  by  an  action  at 
law.  But  the  defendant  was  threatening 
to  continue  the  trespass,  to  complete  his 
waterworks,  and  to  use  as  his  own  and 
make  a  profit  by,  that  which  was  really 
part  of  the  pWntiff 's  property. 

There  is  a  nrther  reason  for  coming  to 
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Uiis  Coarty  namely,  that,  owing  to  the  &ct 
of  the  Borface  of  the  road  being  dedicated 
as  a  highway,  the  plaintiff  has  not  the  or- 
dinary remedy  which  he  would  have  had 
if  the  defendant  had  dng  a  trench  and 
laid  pipes  across  the  plaintiff's  field.  la 
this  case  the  plaintiff  would  have  had 
great  diflSculty  in  himself  removing  the 
pipes.  If  there  had  been  nothing  to  pre- 
yent  him  from  digging  them  up  himself  it 
would  be  reasonable  enough  to  leave  him 
to  remove  what  had  been  wrongly  pat  in 
the  soil,  and  then  to  bring  an  action  for 
damages.  Bat  in  the  pi«8ent  case  it  is 
extremely  doubtfol  whether  he  could  re- 
move the  pipes  without  rendering  himself 
subject  to  an  indictment  by  the  highway 
bosod,  and  in  my  opinion  he  is  entitled  to 
be  relieved  from  that  diflSculty. 

Appeal  dismissed  unlh  costs. 

Solicitors — Messrs.  Faterson,  Snow  &  Barney, 
agents  for  Messrs.  M.  &  0.  Daniel,  Bams^te, 
for  the  plaintiff;  Messis.  Wright  and  Pilley, 
for  the  defendant. 


IS,  V.O.")  In 
J74.        > 
■il22.    J 


re  APPLSTBEBWICK  LEAD 
MINING  OOMPANY, 
UMITED. 


Mauns,  V.O 
1874. 
April 

Winding  up — Oontribuiory  —  Paid  up 
Shares — Companies  Act,  1867,  s.  25-— 
OotUract  in  Writing — Articles  of  Associa- 
tion. 

The  persons  engaged  in  working  a  mine 
at  shareholders  in  an  unlimited  com- 
pany formed  themselves  into  a  limited  com- 
pany, for  the  purpose  of  acquiring  the 
interests  and  property  of  the  shareholders 
in  the  old  compa/ny  and  working  the  mine, 
and  they  subscribed  for  the  whole  number 
of  the  shares  in  the  new  company.  By  a 
elaute  in  the  articles  of  assoeiation  of  the 
new  company,  it  was  agreed  that  each  of 
the  shares  of  the  new  company  (which  were 
of  the  nominal  value  of  IQl.  per  share) 
should  be  credited  with  71.  per  share  as 
paid  up  thereon ;  and  thai  in  consideration 
thereof,  the  interest  of  the  parties  engaged 
in  working  the  mine  should  by  the  articles 
be  transferred  to  tfte  new  company.  No 
other  contract  as  to   the  transfer  of  the 

Nkw  Serbs,  43,— Charc. 


property  was  entered  into.  The  articles 
were  signed  by  aU  the  shareholders  and 
duly  registered,  and  the  new  company 
took  possession  of  the  property  of  the  old 
company.  The  shares  were  duly  allotted 
in  accordance  with  the  agreement,  and  in 
the  register  of  shareholders  and  books  of 
the  company,  each  share  was  credited  with 
the  sum  of  71.  as  paid  up  thereon : — Held, 
in  the  winding  up  of  the  new  company,  that 
this  clause  in  the  articles  of  assocuUion  con- 
stituted a  sufficient  contract  in  vrriting  within 
the  meaning  of  the  25th  section  of  the  Com- 
panies Act,  1870,  to  exonerate  the  share- 
holders in  the  new  company  from  any  further 
payment  in  respect  of  the  71.  per  share 
credited  as  paid  up  on  each  share. 

This  was  on  appeal  from  a  decision  of 
Mr.  Daniel,  the  Judge  of  the  Ck)anty 
Court  of  Yorkshire,  holden  at  Skipton. 

The  above-named  company  was,  in  the 
month  of  April,  1870,  formed  and  rois- 
tered under  the  provisions  of  the  Com- 
panies Acts  of  1862  and  1867,  for  the 
purpose,  as  stated  in  the  memorandum 
of  association,  of  working  certain  lead 
mines  or  mineral  grounds  at  Borstal,  in 
Yorkshire,  and  of  "acquiring,  by  puiv 
chase  or  otherwise,  the  interests  or  rights 
of  the  persons  who  have  or  hereafter 
shall  be  engaged  in  working  such  mineral 
groonds." 

The  memorandam,  which  was  dated 
the  22nd  of  April,  1870,  provided  that 
the  capital  of  the  company  should  be 
12,8002.,  divided  into  1,280  shares  of  lOl. 
The  articles  of  association,  which  bore 
the  same  date  as  the  memorandam,  pro- 
vided in  the  second  clause  as  follows — 
"  The  subscribers  to  these  articles  being 
the  persons  engaged  in  working  the 
mineral  groilnds  of  John  Yorke,  Esq.,  of 
Mr.  J.  F^roctor  and  of  Mr.  B.  Hebden, 
mentioned  in  the  memorandum  of  asso- 
ciation hereunto  annexed,  at  the  date  of 
the  said  memorandum,  and  interested  in 
the  said  premises  and  in  the  plant, 
machinery  and  materials  in  and  about  the 
same  in  proportion  to  the  number  of 
shares  in  respect  of  which  they  have 
respectively  signed  the  said  memorandum 
and  these  articles  of  association,  it  is 
hereby  agreed  that  each  of  the  1,280 
shores  into  which  the  capital  of  the  com- 
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pany  is  divided  sball  be  oreditied  with  the 
Sam  of  71.  per  share  as  paid  up  thereon ; 
and  in  consideration  thereof  the  interest 
of  the  said  parties  respectiyelj  shall  by 
these  articles  be  transferred  to  and  vest 
in  the  company." 

For  some  years  previonsly  to  and  at 
the  date  of  the  registration  of  the  com- 
pany, the  yarioos  persons  who  signed  the 
memorandum  and  articles  of  association 
had  been  working  the  mines  in  partner- 
ship together  as  an  unregistered  company, 
the  capital  of  which  was  held  in  snares 
with  onlimited  liability,  bnt  transferable 
at  the  will  of  the  holder.  It  being  con- 
ndored  desirable  that  the  unregistered 
company  should  be  conyerted  into  a 
limited  liability  company,  the  whole  of 
the  persons  who  had  been  carrying  on 
the  old  company  signed  the  memorandum 
and  articles  of  the  new  company.  And 
they  took  the  whole  number  of  the  shares 
thOTein,  each  of  them  subscribing  in 
leapeot  of  such  proportion  of  1,280  ^ares 
in  the  new  company  as  represented  his 
relatire  intereet  in  the  old  unregistered 
company. 

No  independent  yaloation  of  the  pro- 
perty of  the  old  company  was  made  at 
the  time  saoh  property  was  handed  otot 
to  ihe  new  company ;  but,  as  between  the 
shareholders,  the  Tidue  of  the  property 
of  the  old  company  was  estimated  with 
reference  to  the  price  at  which  the  shares 
in  the  old  company  were  quoted  in  the 
public  share  lists  at  the  tame  of  the 
agreement  for  the  conversion  of  the  com- 
pany,Tus.,7{.  per  share,  at  8,9602.,  and  each 
of  the  1,280  shares  in  the  new  company, 
which  were  afterwards  duly  allotted  to 
the  shareholders,  was  credited  in  the 
books  of  the  company  with  the  sum  of 
71.  as  having  been  paid  thereon. 

In  the  share  register  of  the  company, 
each  of  the  shares  serially  numbered  was 
in  the  first  money  column  thereof  cre- 
dited with  the  sum  of  71.  as  paid  up 
according  to  the  articles  of  association, 
clause  2,  and  in  other  columns  with  the 
amount  of  each  call  as  snbseqnently 
made  and  paid.  Certificates  were  also 
issued  in  respect  of  the  shares,  in  which 
the  sum  of  71.  was -treated  as  having  been 
paid  up  on  each  share  in  addition  to  the 
fkmount  of  the  calls  actually  made  and 


pud  thereon.  No  cash  payment  was  ever 
received  by  the  company  on  account  of 
the  71.  per  share  so  credited.  No  agree- 
ment in  writing,  other  than  such  as  was 
contained  in  clanse  2  of  the  printed 
articles,  was  ever  entered  into  between 
the  company  and  the  allottees  of  the 
shares,  and  the  articles  were  filed  with 
the  registrar  of  joint-stock  companies  on 
the  7t£  of  May,  1870.  The  new  company 
continued  in  possession  of  the  property 
of  the  old  company  and  continnel  to 
work  the  mine,  and  the  sum  of  31.  per 
abare,  the  residue  of  the  nominal  (»pit«[, 
after  giving  credit  for  the  71.  credited  as 
paid,  was  subsequently  called  ap  and 
paid. 

Amongst  the  persons  who  were  share- 
holders m  the  old  company  was  Mr. 
Osmund  Rhodes,  and  he  subscribed  the 
memorandum  of  association  of  the  new 
company  for  ninety  shares,  which  were 
subsequently  allotted  to  him  as  such 
subscriber  upon  the  terms  above  men- 
tioned. After  the  32.  per  share  not 
originally  credited  as  paid  up  had  been 
called  up,  Mr.  Rhodes  transferred  for 
value  five  of  his  shares  to  one  WilUam 
Cookson,  and  ten  others  of  his  shares  to 
one  J.  Fawoett  These  shares  wen 
transferred  as  fiilly  paid  up,  and  certifi- 
cates were  issued  to  the  transferrees  in 
which  they  were  certified  to  be  fully  paid 
up.  The  transferrees  had  no  notice, 
other  than  such  implied  notice  as  they 
might  be  considered  to  have  had  through 
the  articles,  that  these  shares  had  not  been 
folly  paid  up  in  cash.  Others  of  the 
original  allottees  of  shaies  also  trans- 
ferred shares  under  similar  cimunstanoes. 

In  June,  1872,  the  company  ceased  to 
carry  on  its  business  for  want  of  funds. 
On  the  15th  of  July,  1872,  a  compulsory 
order  for  winding  it  up  was  made  by  the 
Court;  and  on  the  15th  of  November, 
1872,  an  order  wm  made,  transferring 
the  proceedings  in  the  winding  up  to  tl)» 
County  Court.  The  company  having, 
apart  from  such  claims  (if  any)  as  might 
be  enforceable  against  its  shareholders,  no 
sufficient  assets,  the  official  liquidator 
inserted  upon  the  list  of  oontributories 
the  names  of  Osmund  Rhodes,  W.  Cook- 
son  and  J.  Fawcett,  and  the  other  persons 
who  were  shareholders  at  the  date  of  the 


Digitized  by 


Google 


Vol.  43.]  MICHAELMAS  1878  lo  AQOHAEItMAS  1874 


7»9 


winding  op,  whether  original  allottees  or 
tzansferrees,  with  the  view  of  making 
such  a  call  upon  them,  not  exceeding  71. 
per  share,  as  might  he  sufficient  to  meet 
the  liabilities  of  the  companj. 

To  this  the  shareholders  objected,  and 
the  case  of  Mr.  Rhodes  having  been 
selected  as  a  representatire  case,  it  was 
argued  before  tne  learned  Coanty  Court 
Judge,  who,  after  taking  time  to  consider 
his  judgment,  decided  that  the  name  of 
Mr.  Rhodes  dioald  be  excluded  from  the 
list  of  contribntories. 

From  this  decision  the  liquidator  ap- 
pealed, and  the  principal  questions  stated 
lor  the  opinion  of  the  Yice>Chancellor  on 
the  case  for  appeal  were 

1st.  Whether  Mr.  Rhodes  and  the 
other  original  shareholders  of  the  com< 
pany  who  subscribed  the  memorandum 
and  articles  of  association  were  liable  to 
be  made  contribntories  of  the  company 
in  respect  of  the  shares  held  by  them  to 
the  extent  of  the  7/.  credited  as  paid  up. 
2ndly.  Whether  the  transferrees  were  so 
liable ;  and  if  not,  whether  the  original 
subscriber  for  the  transferred  shares  was 
so  liable. 

It  will  be  seen  that  the  Vice- Chancel- 
lor's decision  of  the  first  question  in  the 
n^ative  rendered  any  decision  of  the 
second  unneoessary. 

Mr.  OloMe,  Mr.  Higgiiu  and  Mr.  Brad- 
ford, for  the  official  liquidator,  in  support 
of  the  appeal. — The  25th  section  of  the 
Companies  Act  of  1867  provides  that, 
"  Every  share  in  any  company  shall  be 
deemed  and  taken  to  have  been  issued 
and  to  be  held  subject  to  the  payment  of 
the  whole  amount  thereof  in  cash,  unless 
the  same  shall  have  been  otherwise  de- 
termined by  a  contract  duly  made  in 
writing  and  filed  with  the  r^^istrar  of 
joint  stock  companies  at  or  before  the 
issue  of  such  shares."  Here  the  only 
contract  entered  into  between  the  share- 
holders of  the  company  was  that  em- 
bodied in  the  printed  articles  of  associa- 
tion, and  that  was  not  a  contract  within 
the  meaning  of  the  25th  section.  To 
satisfy  the  requirements  of  the  section, 
the  contract  should  he  an  independent 
contract  in  writing,  separate  and  distinct 
from  the  articles  of  association,  because 
the  aridclea  may  be  altered  from  time  to 


time,  and  duly  filed  at  or  before  the  israe 
of  the  particiuar  shares  to  be  exonerated. 
The  policy  of  the  Legislature  intended  to 
be  carried  out  by  means  of  the  26th  sec- 
tion was  to  prevent  the  issue  of  shares 
on  any  other  terms  than  the  payment  of 
the  whole  amount  thereof  in  cash  or  for 
sach  consideration  as  should  be  in  vahie 
equivalent  to  cash  for  the  whole  nominal 
amount  thereof.    In  this  case  no  proper 
valuation  of  the  property  of  the  old  com- 
pany was  ever  made.    It  is  not  shewn 
that  the  intereste  of  the  shareholders  in 
the  unregistered  company  were  equiva- 
lent in  cash  value  to  the  amount  of  71.  per 
share  on  the  shares  allotted  to  them  ;  and 
the  price  per  share  as  quoted  in  the  public 
share  list  is  not  a  proper  criterion  of  the 
value  of  the  property  as  a  whole. 
The  authorities  are  in  our  favour. 
J»  re  Tavarone    Mining  Company  i 
FrUchard'e  Gate,  42  Law  J.  R^ 
(n.8.)  Chano.  768 ;  a.  o.  Law  Rep. 
8  Chano.  956, 
the  Lords  Justices  held,affirming  Wiokena, 
V.G.,  that  articles  of  association,  pro- 
viding for  the  purchase  of  a  mine,  whioh 
was  to  be  paid  for  partly  in  cash  and 
partly  in  paid-up  shares,  did  not  consti- 
tute s  contract  in  writing  between  the 
vendor  of  the  mine  and  the  company, 
within  the  25th  section. 
In 
The  Metropolitan  Public  Oarriage  and 
Bepoaitory  Company;  Cleland'sO^ie, 
41  Law  J.  Rep.  (h.s.)  Chanc.  652; 
8.  c.  Law  Rep.  14  Eq.  887, 
Wickens,  Y.C,  held  the  holder  of  shores 
allotted  to  him  as  "  fully  paid-up,"  must 
shew  that  they  were  paid  for  in  cash,  or 
that  the  25th  section  was  otherwise  com- 
plied with,  and  that  the  cancellation  of  a 
debt  for  service  (and  in  this  case  the  con> 
sideration  is  the  cancellation  of  a  debt)  is 
not  payment  in  cash.     Moreover,  there  is 
In  re  Pen  'AU  Silver  Lead  Mining 
Company  i  FothergiU's  Cote,  Law 
Rep.  8  Chanc.  270 ;  s.  o.  42  Law 
J.  Rep.  (n.s.)  Chanc.  481, 
which  is  more  directly  in  point,  and  which 
was  under  appeal  at  the  time  of  Mr. 
Daniel's  jnd^ent,  and  has  since  been 
decided. 

Mr.  Cotton  and  Mr.  EverOt,  for  Mr. 
Rhodes  ftad  the  other  Bhareholdeis.— The 
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articles  of  association,  though  printed, 
were  signed  by  the  old  shareholders, 
which  was  a  sufficient  writing,  within 
the  section.  They  were  dnly  filed  with 
the  Begistrar  of  Joint  Stock  Companies, 
and,  tinder  these  circumstances',  clanse  2 
of  these  articles  constitutes  a  contract, 
within  the  meaning  of  the  25th  section, 
and  gives  the  public  all  the  information 
to  which  they  are  entitled.  The  company 
have  accepted  and  adopted  the  contract, 
and  are  therefore  bonnd  by  the  provisions 
contained  in  the  2nd  clanse,  and  it  is  a 
contract  of  which  the  Court  of  Chancery, 
upon  a  biU  filed,  would  have  enforced 
specific  performance.  Creditors  claiming 
through  the  official  liquidator  can  have  no 
further  rights  against  the  individual  share- 
holder than  the  company  itself  could  have, 
and  the  25th  section  does  not  require  that 
the  contract  should  be  separate  and  dis- 
^Mtc<  from  the  articles  of  association.  As  to 
the  transferrees  of  shares  in  the  company, 
thev  purchased  and  became  transferrees 
wiuiout  actual  notice  that  their  shares 
had  not  been  fully  paid  up  in  cash  to  the 
extent  appearing  from  the  certificates 
issued  by  the  company,  and  they  cannot 
be  made  liable  for  the  consequences  of 
the  conditions  required  by  the  25th  sec- 
tion of  the  Companies  Act,  1867,  not 
having  been  complied  with,  even  if  such 
conditions  had  not,  in  fact,  been  com- 
plied with. 
la 

Pritehard^s  Oase  (ubi  supra) 
(here  was  no  actual  contract  with  the 
vendor  of  the  mine  contained  in  the 
articles  of  association,  but  merely  a  re- 
ference to  a  contract  which  was,  after 
incorporation,  to  be  entered  into  with 
him,  and  all  that  was  decided  was  that 
the  articles  did  not  in  that  case  constitute 
a  sufficient  contract  within  the  section. 
In 

FoihergtU's  Oase  (ubi  supra) 
there  was  no  connection  on  the  face  of 
the  registered  documents  between  the 
shares  for  which  the  vendor  subscribed 
and  the  paid-up  shares  he  was  to  receive. 
In  the  present  case  the  articles  fully  dis- 
close the  nature  of  the  transaction,  and 
they  contain,  as  it  is  perfectiy  competent 
for  them  to  contain,  a  contract  within 
the  25th  section.    But,  even  supposing 


that  the  articles  here  do  not  constitute  a 
sufficient  contract  within  the  section,  in 
this  case  payment  in  money's  wortii,  whicb 
is  equiviJent  to  cash,  has  been  actually 
made  by  the  transfer  of  the  properiry  of  tti 
old  company.  The  case  is  therefore  go- 
verned by 

In  re  The  Banian  HaM  GoUieries  Com- 
pany, 39  Iaw  J.  Bep.  (n.s.)  Chanc. 

591 ;  s.  c.  Law  Bep.  5  Chanc.  846; 
In  re  The  Harmony  and  Montague  Tk 

and    Copper    Mining    Company; 

Spargo's  Case,  42  Law  J.  Bep. 

(k.s.)  Chanc.  488 ;  s.  c.  Law  Bep. 

8  Chanc.  407 ; 
and  the  recent  oase  before  this  branch  of 
the  Court— 

In  re  The  Lmehouse  Works  Oomp<my; 

GocOes'   Case,  Law  Bep.  l7  Eq. 

169, 
which  is  nearly  on  all  fours  with  the  pie- 
sent  case. 
Mr.  Olasse,  in  reply. 

Malins,  V.C,  after  observing  that  if 
he  had  come  to  a  conclusion  opposed 
to  that  of  the  learned  County  Coort 
Judge,  for  whom  he  entertained  great 
respect,  he  should  have  hesitated  to  de- 
cide the  case  without  further  considers- 
tion,  but  that,  as  he  agreed  with  bin, 
it  was  not  necessary  for  him  to  defer 
judgment,  proceeded — The  case  invohes 
questions  of  great  importance,  and  is  of 
a  peculiar  character.  It  seems  to  have 
occurred  to  the  shareholders  in  the  old 
company  that  it  would  be  more  advan- 
tageous to  turn  their  company  into  a 
limited  liabihty  company,  and  I  agree 
with  the  argument  on  behalf  of  the 
liquidator,  that  they  were  bound  in  so 
doing  to  act  fiiirly  in  every  respect,  so  as 
not  to  deceive  persons  who  might  desl 
with  them.  This  is,  I  believe,  the  firet 
case  in  which  the  memorandum  of  asso- 
ciation has  been  signed  for  eveiy  share 
which  could  be  taken  in  the  company,  for 
no  subscriptions  were  invited,  and  the 
existing  shareholders  in  the  old  company 
formed  themselves  into  the  limited  lia- 
bility company,  and  took  up  between 
them  all  the  1,280  shares  in  it,  which 
were  to  be  allotted.  As  part  of  the  same 
arrangement,  they  t^eed  that  the  pro- 
perly of  the  old  company,  should  become 
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the  propeHy  of  the  new  company,  and 
the  market  valne  of  the  old  shares  being 
71;  they  also  agreed  that  of  the  101.,  con- 
stituting the  amoant  of  the  new  shares, 
71.  shoold  be  considered  as  paid-np,  and 
that  they  should  only  have  to  pay  np  the 
remainiDg  SI.  npon  each  share.  This 
'was  brovided  for  in  the  2nd  clanse  of  the 
articles  of  association,  npon  which  the 
question  now  tarns. 

Now  it  is  clear  that  if,  instead  of 
firaming  the  memorandnm  of  association 
in  the  maimer  they  did,  they  had  pro< 
vided,  as  they  might  have  done,  that 
the  property  shonld  be  taken  as  worth 
71.  per  share,  and  that  the  shares 
shonld  be  SI.  shares  only,  in  this  form 
the  matter  wonld  have  been  free  from  all 
objection.  Bat  that  is  not  the  form 
which  they  adopted.  They  agreed  that 
the  nominal  shares  shonld  be  101.  each, 
of  which  71.  was  to  be  considered  as  paid 
up.  Now,  was  there  anything  improper 
in  this  arrangement?  The  principle  of 
limited  liability  is  plain.  The  object  of 
the  Legislatnre  was  to  enable  persons  to 
associate  together  in  trade  and  to  carry 
on  bosiness,  not  npon  tlie  footing  that 
every  partner  shonld  be  liable  to  the  ex- 
tent of  the  last  farthing  of  his  property, 
but  upon  the  footing  ^t  each  partner 
flhonld  be  liable  only  for  the  amount  of 
the  shares  taken  by  him ;  and,  provided 
the  public  have  the  protection  provided 
hr  the  statute,  no  one  dealing  with  the 
Bnareholders  has  any  reason  to  complain 
of  this  limitation  of  liability.  This  sys- 
tem, however,  was  found  to  be  subject  to 
great  abuses,  and  it  was  to  prevent  these 
abuses  that  the  Act  of  1867  (31  &  32 
Vict.  c.  181),  containing  the  25th  section, 
was  passed.  Now,  the  argument  is  that 
this  25th  section  has  not  been  complied 
with,  and  that  the  contract  to  be  filed  with 
the  B«gistrar  must  be  a  separate  contract, 
and  not  the  contract  contained  in  the 
articles  of  association.  But  this  section 
was  intended  for  the  protection  of  the 
public,  and  it  is  impossible  that  any  one 
dealing  with  this  company  could  be  de- 
ceived, for  each  of  the  snares  was  credited 
with  71.  per  share  as  paid  np,  not  only  in 
the  books  of  the  company  but  in  the 
register  of  shareholders,  which  every 
company  is  bound  to  keep  for  inspection. 


Mr.  Bhodes's  name  is  entered  as  the 
holder  of  ninety  shares,  and  he  is  credited 
with  71.  per  share,  and  afterwards  with 
the  calls  made  upon  the  shares,  and  paid 
by  him,  to  the  amount  of  the  31.,  which 
was  the  remaining  sum  due  upon  each 
share. 

If  these  books  had  not  been  accessible 
to  the  public,  that  wonld  not  have  been 
enough ;  but  in  the  office  of  the  company 
there  is  the  register  of  shareholders, 
which  may  be  seen  by  anyone.  Thus  a 
man  about  to  deal  with  this  company, 
having  access  to  the  register,  could  ascer- 
tain at  once  that  the  shares  were  paid 
up  to  the  extent  of  7!.,  and  that  he  had 
only  the  SI.  unpaid  to  look  to. 

Take  the  case  of  a  man  asked  to  give 
this  company  credit  for  goods.  He  knows 
he  is  detJing  with  a  company  with  limited 
liability,  and  must  look  after  his  own  in- 
terest, and  see  what  amonnt  remains  to 
be  called  np  on  the  shares.  He  finds  out 
&om  the  register  that  the  shares  are  all 
folly  paid  up,  and  he  knows  he  has  nothing 
to  look  to  but  the  property  and  the  assets 
of  the  company,  or,  as  in  this  case,  he 
finds' that  Rhodes  is  a  shareholder  to  the 
extent  of  9002.,  bat  is  only  liable  to  pay 
2702.  Of  all  this  the  creditor  has  notice, 
and  if,  under  these  circumstances,  be 
chooses  to  contract  with  the  company, 
he  has  only  himself  to  blame  for  any  loss 
he  may  incur. 

Every  man  dealing  with  a  limited  liabi- 
lity company  is  bound  to  look  to  the  re- 
fister  which  is  there  for  this  purpose.  No 
oubt  a  grievous  hardship  occurs  when 
persons  of  ignorant  character  and  humble 
position,  who  are  not  of  sufficient  intelli- 
gence  or  skill  to  avail  themselves  of  these 
precautions,  are  misled  into  giving  credit 
for  their  services  under  such  circum- 
stances, but  no  exception  can  be  made 
in  their  favour.  They  are  bound  in  all 
cases  to  look  out  for  themselves. 

Now  my  judgment  in  Ooates't  e<ue 
(ubi  supra)  has  been  appealed  to,  and 
this  passage  was  read — "  It  is  argued 
that  there  are  hero  creditors  to  be  pro- 
tected, but  these  are  transactions  by 
which  no  creditor  can  possibly  be  de- 
ceived, because,  although  a  creditor  may 
originally  look  at  the  memorandnm  of 
association,  what  he  really  ought  to  rely 
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on  is  tbe  register  of  shareholders,  kept 
in  the  office  of  the  company,  and,  as  has 
been  pointed  out,  Mr.  Coates  is  entered 
in  the  register  as  holding  onlj  shares 
fiilly  paid  np."  So  here  the  creditors 
could  see  that  Rhodes  subscribed  for 
ninety  shares  of  10{.  each,  and  that  he  had 
paid  ap  71.,  and  the  other  shareholders  a 
similar  amonnt,  and  it  is  for  them  to 
consider  whether  they  will  trust  them  or 
not. 

On  principle,  therefore,  I  can  see  no- 
thing in  favour  of  the  case  of  the  official 
liquidator,  who  here  represents  the  credi- 
tors ;  and  I  think  that,  under  the  circum- 
stances, the  creditors  have  only  them- 
selves to  blame  if  they  have  delivered 
their  property  to  a  company  without  the 
means  to  pay  them. 

The  great  argument,  however,  is  upon 
tbe  26th  section,  and  it  is  said  that  under 
that  section  there  must  be  a  separate  con- 
tract in  writing,  and  that  a  contract  in 
the  articles  will  not  do.  Now  the  con- 
tract between  the  shareholders  here  is 
that  each  is  to  be  the  holder  of  a  certain 
number  of  shares,  upon  which  they  are 
to  pay  only  Bl.,  brining  in  property  to 
the  value  <n  the  remaining  71. ;  and  what 
harm  could  this  contract  do?  Again, 
every  shareholder  in  tbe  old  company 
signed  the  articles  of  association  of  the 
new  company,  and  who  were  they  to  con- 
tract with  ? 

Moreover,  section  25  does  not  require, 
nor  do  ilie  authorities  shew,  that  the 
contract  must  be  separate  from  the  ar- 
ticles of  association,  and  never  can  be 
contained  in  them.  In  this  case  the  ex- 
ception of  these  shares  firom  greater  lia- 
biUty  than  31.,  appears  as  clearly  as  the 
constitution  of  the  company. 

The  case  of  In  re  The  Baglan  Hall  OoU 
lieriet  Company  (uhi  supra)  has  been  com- 
mented upon.  That  case^rst  came  before 
me,  and  I  considered  the  effect  of  the  ar- 
rangement between  the  shareholders  of 
that  company  to  be  that  they  could  go  on 
working  the  colliery  without  being  liable 
to  be  called  upon  by  any  labourer  or 
tradesman  who  supplied  them  with  goods 
to  pay  a  single  &rthing ;  so  that  they  were 
to  have  the  chance  of  making  large  pro- 
fits, and  the  benefit  of  aU  the  gains  they 
made;  while,  if  they  made  losses,  they 


would  lose  nothing  themselves.  I  otm- 
sidered  that  unfair,  and  I  directed  their 
names  to  be  put  upon  the  list  of  contribo- 
tories.  My  decision  was  reversed  by 
Lord  Justice  Qi&rd,  sitting  alone,  and 
his  decision  being  that  of  a  single  Judge, 
I  do  not  know  that  I  should  have  consi- 
dered myself  bound  by  it ;  but  it  has  since 
been  approved  of  by  the  Lord  Chancellor 
and  the  two  present  Lords  Justioee  in 
FothergitVa  case  (yiyi  supra) ;  and  I  am  not, 
therefore,  at  liberty  to  indulge  in  my  own 
opinion,  and  must  take  that  decision  as  s 
correct  one,  by  which  I  am  to  be  bound. 

In  my  opimon  the  second  dause  of  the 
articles  of  association  in  this  case  gars 
distinct  notice  that  the  shares  were  paid 
up  to  the  extent  of  71.  per  share,  and 
they  beiog  signed  and  registered  witb  the 
registrar  of  joint-stock  companies,  I  think 
that  no  creditor  has  a  right  to  complain 
that  he  can  only  come  upon  the  remain- 
ing SI. 

Then  it  is  said  that  I  am  bound  by 
PrUchard^s  ease  (ybi  supra),  the  decision 
in  which  was  in  July,  1873.  If  that  case 
involved  the  same  principles  as  this,  I 
should,  of  course,  follow  it ;  but  I  am 
satisfied  that  it  does  not  bind  the  present 
case.  It  does  not,  I  think,  go  to  the  ex- 
tent that  under  no  oircumistances  can  a 
contract  which  is  to  exonerate  the  holders 
of  fully  paid  up  shares  from  still  paying 
upon  them,  be  constituted  by  articles  of 
association,  nor,  in  my  opinion, 'ought  it. 
Where  the  circumstances  are  such  that 
the  contract  could  take  no  other  form, 
and  the  public  are  given  all  tbe  infonna- 
tion  to  which  they  ore  entitled,  I  see  ia 
that  case  no  objection  to  such  a  contract. 
The  only  object  of  section  25  is  that  an 
exoneration  of  shares  from  payment 
should  appear  as  distinctly  as  the  com- 
pany itself.  And  here  the  exoneradon  of 
these  shares  appears  as  distinctly  as  the 
constitution  of  the  company  itself  [His 
Honour  then  stated  Hie  iacta  otPrUahar^t 
case,  and  continued — ]  In  giving  judg- 
ment, Lord  Justice  MeUish  expressed  con- 
currence in  the  decision  of  Yice-Chancel- 
lor  Wickeus,  and  said  (1),  "  The  artacles 
of  association  cannot  be  considered  as 
a  oontraot  in  writing  between  De  Thieny 

(1)  Law  Bep.  8  Cbaoe.  9S0. 
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and  the  companj  for  the  sale  of  the  mine 
to  them.  It  m&j,  no  doubt,  be  the  case 
if  no  other  contract  was  entered  into 
and  if  De  Thieny  signed  these  articles 
and  they  were  acted  apon,  that  a  Court 
of  Equity  would  hold  that  as  between 
him  and  the  company,  fivm  their  acting 
apon  it,  there  was  a  bindiiu^  contract; 
bnt  in  themselves  the  artic^  of  asso- 
ciation are  singly  a  contract  as  between 
the  shareholders  inier  se  in  respect  of 
their  rights  as  shareholders.  They  are 
the  deed  of  partnership  by  which  the 
shareholders  agree  inter  se;  and  the  effect 
of  the  articles  as  respects  the  purchase 
of  this  mine  was,  in  my  opinion,  simply 
to  give  to  the  directors  authority  to  make 
a  conduct  with  De  Thierry  for  the  pur- 
chase of  the  mine  on  certain  terms  spe- 
dfied  in  the  articles."  So  when  the  con- 
tract was  subsequently  entered  into,  that 
was  the  contract  wMch  ought  to  have 
been  filed  with  the  registrar.  That  case, 
therefore,  amounts  to  this — that  where  no 
other  contract  is  entered  into,  then  the 
articles  of  association  may  have  the  effect 
of  doing  what  the  Act  requires.  Then 
Lord  Justice  Hellish  further  says,  "  The 
shares  appear  to  me  to  have  been  issued 
before,  according  to  the  terms  of  the  ar- 
ticles, they  ought  to  have  been  issued ; 
and  any  person  who  looked  at  the  arti- 
cles, knowing  that  the  proper  amount 
had  not  been  subscribed  for  and  paid  up, 
so  as  to  make  the  purchase  binding, 
might  very  well  assume  that  these  were 
some  other  shares,  and  not  the  paid  up 
shares,  to  be  allotted  to  De  Thierry,"  and 
Lord  Justice  James  said  that  in  bis  opi- 
nion it  was  "  quite  clear  that  the  shares 
were  never  issued  under  the  contract, 
and  that  the  directors  had  no  authority 
whatever  to  issue  any  of  these  paid  up 
shares,  except  upon  the  completion  of 
the  pturcbase."  Therefore  it  was  because 
the  articles  were  a  mere  authority  to 
purchase,  and  until  the  purchase  was 
made  there  was  no  right  to  issue  the 
shares,  that  the  Lords  Justices  came  to 
that  decision,  and  the  case  does  not  shew, 
that  the  contract  most  be  distinct  from, 
and  never  can  be  contained  in  the  articles. 
In  this  case  I  think  the  public  have  had  all 
the  information  they  are  entitled  to  have ; 
there  is  a  sufficient  contract  in  writing, 


duly  registered,  fblfil]in|;  all  the  require- 
ments of  the  25th  section  of  the  Act  of 
1867 ;  and  I  hold  that  the  County  Court 
Judge  was  right  in  considering  that  these 
shareholders  are  not  liable  to  be  made 
contributories  of  the  company. 

I  have  only  to  add  that,  although  as 
a  general  rule,  the  costs  upon  an  appeal 
from  a  County  Court  follow  the  result,  I 
think  in  this  case  it  is  right  to  order  the 
costs  to  be  paid  out  of  the  estate. 


Solicitors— Mr.  Walter  Webb,  for  the  Official 
Liquidator;  Messrs.  Torr  &  Co.,  agents  for 
Messrs.  Middleton  &  Sons,  Leeds,  for  Mr. 
lUiodes  and  the  other  shareholders. 


V.C.I 

u./ 


THOHAS  V.   HOWBLL. 


Malins,  V.C. 

1874 
March 

Will  —  Oharitalile  Bequext  —  General 
Legacy. 

A  bequest  of  2001.  "  to  each  of  ten  poor 
clergymen  of  the  Church  of  England,  to  be 
selected  by  A."  is  not  a  eharHaile  bequest. 

This  was  a  suit  to  administer  the  estate 
of  the  late  Mr.  John  Howell,  of  41, 
Cadogan  Place.  The  testator  left  per- 
sonal estate  to  the  amount  of  about 
140,0002.,  but  by  far  the  larger  portion 
of  it  consisted  of  leaseholds,  and  the 
amount  of  "pure  personalty"  was  in- 
considerable. By  his  will  he  left  many 
legacies,  some  of  which  were  to  charit- 
able institutions,  and  he  directed  that 
"any  legacies  other  than  legacies  to 
charities  or  for  charitable  purposes  should 
be  pcud  and  satisfied  out  of  such  part  of 
my  said  estate  as  cannot  legally  be  ap- 
plied to  charitable  purposes,  and  that  my 
legacies  to  charitable  institutions  or  for 
clutritable  purposes  shall  be  paid  only  ont 
of  such  part  of  my  estate  as  shall  be 
legally  appUcable  for  that  purpose."  One 
of  the  bequests  in  his  will  was  in  the 
following  terms — 

"  And  I  give  to  each  of  ten  poor  clergy- 
men of  the  Church  of  England,  whether 
holdii^  benefices  or  not,  to  be  selected  by 
my  friend,  the  said  Joseph  Butter  worth 
Owen,  if  alive,  or,  if  d«id,  then  bv  the 
acting  executor  of  my  will,  and  in  his  or 
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their  jadraieni,  not  holding  High  Ghnrch 
or  Pnsejite  doctrines,  2002." 

The  question  then  arose  whether '  this 
last  mentioned  beqnest  was,  in  fact,  a 
charitable  legacy,  as  if  so  it  woald  have  to 
abate  in  consequence  of  the  pure  person- 
alty being  insufficient  to  satisfy  all  the 
charitable  legacies  in  foil. 

Mr.  OioBse  and  Mr.  North,  for  the 
plaintiffs,  the  trustees  of  the  will. — These 
bequests  to  ten  poor  clergymen  are  chari- 
table bequests,  and  being  payable  out  of 
the  pure  personalty  must  abate.  The 
poverty  of  ibe  recipient  is  the  motive  of 
the  gii%,  and  the  word  "poor"  extends 
throughout  the  whole  sentence,  as  in 

Nash  v.  Morley,  5  Beav.  177 ;  s.  c. 
11  Law  J.  B^.  (v.8.)  Chanc.  836 ; 
where  the  gift  was  to  be  divided  "  among 
poor  pious  persons,  male  or  female,  old 
or  in&im,  as  the  executors  should  see  fit." 
So  also  in 

The  Atlomey-Oeneral  t.   Baxter,  1 
Yem.  248;  on  app.  ncm.  Attorney- 
Generai  v.  Hughes,  2  Vem.  105 ; 
and  in  both  these  cases  the  gifts  were 
held  to  be  vaKd  charitable  bequeetB. 

Mr.  Cotton  and  Mr.  Daxey,  for  some  of 
the  residuary  legatees,  supported  the 
same  contention.    In 

While  V.  WhUe,  7  Ves.  423, 
a  bequest  for  the  purpose  of  putting  out 
"  onr  poor  relations  "  apprentices    was 
sustained  as  a  charitable  legacy,  and  this 
case  was  followed  in 

The  Attomey-Oeneral  v.  Price,  17  Ves. 
871, 
where  the  gift  was  to  A.  and  his  heirs  for 
distribution  according  to  his  and  their 
discretion  among  the  testator's  "  poor 
kinsmen  and  kinswomen  and  amongst 
their  offspring  and  issue  which  shall 
dwell  within  the  county  of  B. ;"  and  in 

Bussell  V.  Kelleit,  3  Sm.  &  O.  264, 
where  there  were  gifts  to  "  poor  widows," 
"  poor  credible  industrious  persons"  and 
"  poor  people ' '  residing  at  a  certain  place. 
Mr.  Higgina  and  Mr.  E.  A.  Owen  of  the 
common  law  bar,  for  the  representative 
of  a  deceased  residuary  legatee  in  the 
same  interest. — Gifts  to  the  poor,  either 
indefinitely  or  of  a  particular  place,  arc 
within  the  statute  of  charitable  uses  (48 
Eliz.,  c.  4,  Tudor  on  Chmritable  Trusts,  pp. 
6, 10,  2nd  edition)  ;  and  in  this  case  the 


gitb  is  doubly  charitable,  for  there  is  noi 
only  the  element  of  poverty,  bat  aJao  that 
of  religion.     They  referred  to 

I«aac  V.  De  Friez,  Amb.  595 ;  s.  c. 
17  Ves.  873  note, 
and 

The  Atiomey-Oenerai  v.  Comber,  2 
Sim.  &  S.  93. 
Mr.  VaugJian  Hawkins,  for  some  of  the 
other  charitable  legatees. — The  l^acies 
to  these  ten  poor  clergymen  to  be  selected 
fay  Mr.  Owen  are  general  and  not  charit- 
able l^iacies.  The  case  most  BJmilT  to 
this  is 

Bntnsden  v.  Woolredge,  Amb.  507, 
where  a  bequest  to  such  of  the  testator's 
<<  mother's  poor  relations,"  as  Woolridg« 
should  think  objects  of  churity  was  oon. 
straed  as  a  gift  to  reJations  who  were 
poor  and  objects  of  charity,  and  personal 
estate  savouring  of  the  realty  was  ordered 
to  be  distributed  among  them  as  Wool- 
ridge  should  think  fit,  shewing  that  the 
gift  was  not  considered  oharitaJble  witiirn 
the  statute  of  Mortmain.    In 
Nash  V.  Morley  (ubi  aupra). 
White  r.  White  (ubi  supra). 
The  Attorney  Oenerai  v.  Price  («K 
supra), 
the  gift  was  to  have  a  perpetual  con- 
tinuance ;  so  also  in 

Qiliam.  v.  Taylor,  Law  Bep.  16  Eq. 
581 ;  s.  c.  42  Law  J.  Rep.,  (m.s.) 
Chanc.  674, 
whereas  here  it  is  immediate,  and  a  gift 
to  ten  persons  to  be  named  by  a  selected 
person  is  the  same  thing  as  a  gift  to  tm 
persons  by  name. 

Mr.  W.  F.  Bobinion,  foroUier  charitable 
legatees  in  the  same  interest,  referred  to 
Lelly  V.  Hey,  1  Hare  580 ;  s.  c.  11 
Law  J.  Bep.  (m.s.)  Chanc.  415. 
Mr.  Holland,  for  two  of  the  clergymen 
who  had  been  selected  by  Mr.   Butter- 
worth  Owen. — The  ten  clergymen  have 
been  selected,  and  the  gift  must  be  con- 
strued  as   if  the  testator   himself  had 
named  them  in  his  will.     The  l(^;ades 
to  them  are  not  charitable  legacies,  and 
no  authority  has  been  cited  deciding  that 
they  must  be  so  considered. 

The  Attomey-Oeneral  v.  Baxter  {ubi 
supra) 
is  explained  in 

Moggridge  y.  Thackwell,  7  Ves.  36, 
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where  Lord  Eldon  says  that  TJhe  Attorney' 
General  v.  Baxter  is  mentioned  in  Lord 
Hardwicke's  note  book  thus :  "  The  case 
of  Mr.  Baxter  upon  Mayo's  will :  the  de- 
cree reversed :  not  npon  anything  con- 
tradicting the  general  principle  reported 
to  have  been  stated,  bat  becanse  reallj  a 
legacy  to  sixty  particular  ejected  ministers 
to  be  named  by  Baxter,  and  as  if  a  legacy 
to  those  sixty  individnals." 

Mr.  Hemming,  for  the  Attorney- Gene- 
ral ;  Mr.  Alexander,  for  one  of  the  selected 
clergymen. 

Mr.  Gotton,  in  reply. — ^Who  would  be 
the  recipients  of  this  gift  was  absolutely 
xmknown  to  the  testator,  and  their  poverty 
therefore  was  clearly  the  motive  of  this 
gift.  This  makes  it  a  charitable  legacy 
within  13  Eliz.,  c.  4 ;  and  a  legacy  cannot 
be  charitable  under  one  Act  and  not  under 
another.  The  word  "  poor"  is  the  essence 
of  the  whole  thing.  He  also  referred  to 
Mahon  v.  Savage,  1  Sch.  &  Lef.  Ill ; 
Thompsmi  v.  Oorby,  27  Beav.  649. 

MaIiINS,  y.C,  said  that  a  very  elaborate 
argument  had  been  addressed  to  him,  but 
the  only  question  was  whether  this  was  a 
charitable  bequest  within  the  meaning  of 
the  Act  9  Geo.  2.  c.  36.  If  the  case  came 
within  that  statute,  then  these  legacies 
must  abate,  for  thongh  there  was  ample 
personal  estate  to  pay  all  the  legacies, 
the  pure  personal  estate  was  not  sufficient 
to  pay  the  charitable  legacies  in  full. 
(The  Vioe-Chancellor  here  read  the  sta- 
tote  and  the  words  of  the  gift,  and  con- 
tinned)  :  The  testator  gave  200Z.  to  each 
of  ten  clergymen,  becanse  they  being 
poor  required  it. 

No  donbt  the  intention  of  the  testator 
was  to  confer  a  benefit  npon  those  who 
required  it,  and  in  a  certain  limited  sense 
of  the  word  this  was  a  charity,  and  so 
was  every  legacy  which  a  man  gave  to  a 
needy  person  in  a  certain  sense  a  charity. 
Bat  it  would  be  carrying  this  doctrine 
to  an  extreme  extent  to  hold  that  be- 
canse a  man  has  a  legacy  left  him  on 
account  of  his  being  poor,  it  is  therefore 
a  charitable  bequest  within  the  meaning 
of  the  statute  of  Mortmain.  Suppose  in 
this  case,  instead  of  a  bequest  to  ten  clergy- 
men, there  had  been  a  bequest  to  only  one, 
what  a  monstrous  injnstice  it  would  be 

MkW  SbBIM,  43. — CBJLMa 


that  he  was  not  to  have  his  legacy  in  fall 
because  he  was  poor !  Goald  it  be  said 
that  in  this  case  there  was  in  any  sense 
the  creation  of  a  charity  P  That  qnestion 
would  in  every  case  depend,  not  npon 
whether  there  was  a  gift  to  designated 
individuals,  but  whether  there  was  a  gift 
to  persons  who  were  to  sustain  a  par- 
ticular character  at  a  given  time.  But  it 
would  be  monstrous  to  hold  that  because 
the  recipients  were  described  as  poor  they 
could  only  have  their  le^cies  ont  of  the 
pure  personalty.  In  his  Honoor's  opinion 
the  case  was  precisely  the  same  as  if  the 
individual  takers  had  been  described  in 
the  will,  and  the  testator  had  himself 
named  them.  Upon  principle  everything 
was  in  iitvour  of  the  valimty  of  the  gift 
as  a  general  legacy. 

Then  as  to  the  authorities:  in  The 
Attorney  General  v.  Baxter  (ubi  supra) 
the  testator  in  giving  6002.  to  Mr. 
Baxter  to  be  distributed  by  him  amongst 
sixty  pious  ejected  ministers,  himself  says 
in  his  wUl,  "  I  do  not  give  it  them  for 
the  sake  of  their  nonconformity,  bnt 
because  I  know  many  of  them  to  be  pions 
and  good  men  and  in  great  want."  There 
the  words  were  much  stronger  than  the 
expression  "  ten  poor  clergjrmen"  in  the 
present  case,  and  the  motive  was  clearly 
charity,  so  that  if  every  gift  the  motive 
of  which  was  diarity  was  to  be  a  charit- 
able bequest  there  was  a  case  in  point. 
But  npon  appeal  the  decision  of  the  Court 
below  was  reversed,  and  the  money  re- 
maining in  Court  was  ordered  to  be  paid 
out  to  Baxter  to  be  distributed  by  nim 
according  to  the  wiU,  the  legacy  to  the  sixty 
ejected  ministers  to  be  named  by  Baxter 
being  treated  as  a  legacy  to  those  sixty 
individuals.  His  Honour  entirely  dis- 
sented from  the  argament  that  becanse 
the  motive  of  a  gift  was  charity  it  was  a 
charitable  bequest.  It  was  not  a  chari- 
table bequest  witjiin  the  statute  unless  it 
was  for  the  maintenance  of  a  charity. 

In  Brunsden  v.  Woolridge  (vbi  swpra), 
which  was  decided  about  thirty  years 
after  the  statnte  of  Mortmain,  the 
testator  had  bequeathed  a  fund,  part  of 
which  was  the  proceeds  of  the  sale  of 
land,  "amongst  his  mother's  poor  rela- 
tions," and  Sir  Thomas  Sewell,  M.B.,  in 
his  jndgment  said,  "  Q.  Whether  the 
5£ 
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word  foor  will  make  any  difference  P  I 
am  of  opinion  the  true  constrnction  of 
the  words  is,  '  such  of  my  mother's  rela- 
tions  as  are  poor  and  proper  objects'  "; 
and  the  fand  was  ordered  to  be  distri- 
buted amongst  sach  of  the  poor  relations 
of  the  mother  as  Woolridge  should  think 
fit.  No  case  had  been  decided  in  opposi- 
tion to  this  view.  Upon  principle  there- 
fore, and  upon  authority,  his  Hononr  de- 
cided that  these  were  general  and  not 
charitable  legacies,  and  mnst  be  paid 
out  of  the  general  estate. 

Solicitors — ^Messrs.  Bower  &  Cotton,  for  piniotiff ; 
Messre.  Farrer,  Ouvry  &  Ca,  Mecsn.  Norris, 
Aliens  &  Carter  and  Measrs.  Metriman  &  Pike, 
for  other  paitiev. 


V.C.l 
4.  \ 
14.     J 


PABKBB  V.  U'EENNA. 


Bacon,  V.C. 

1874, 
July 

Evidence — Order  oftho  6th  of  February, 
1861 — Btile  19  — Answer —  Gross-exami- 
nation. 

The  anstoer  of  a  defendant  who  was  un- 
able to  he  cross-examined  on  account  of 
illness  was  not  allowed  to  be  read  as  evi- 
dence on  his  behalf, 

Mr.  H.  Lewis,  one  of  the  defendants  in 
this  case,  had  sworn  to  an  answer  which 
was  put  in  as  evidence.  The  plaintiff  gave 
notice  to  cross-examine,  but  the  witness 
was  so  ill  that  he  could  not  be  produced 
at  the  hearing  of  the  cause. 

Mr.  Oraham  Hastings,  for  the  plaintiff, 
objected  to  the  answer  of  Mr.  Lewis 
bomg  read  as  evidence — 

In 
ParJcer  v.  Lewis  (not  reported  on  this 
point), 
a  similar  suit  to  this  between  almost  the 
same  parties,  the  plaintiff  had  filed  affi- 
davits by  two  persons  who  could  not  be 
cross-examined,  one  on  account  of  illness, 
the  other  of  absence,  both  affidavits  were 
rejected  on  the  authority  of 

Bingley  v.  MarsluxU,  6  Law  Times, 
N.S.  682, 


in  which  the  oases  of 

Morley  v.  Morley,  5  De  Qex,  M.  &  6. 

610; 
Ahadom  v.  Abadom,  24  Beav.  243 ; 
BraithwaUc  r.  Keams,  34  Beav.  202, 
which  were  cases  where  the  wituees  was 
dead,  were  cited. 

Ifr.  Horace  Davey,  for  the  defendant, 
Lewis,  contended  that  there  was  much 
the  same  necessity  to  read  the  answer  as 
in  the  case  of  the  affidavit  of  a  dead  per- 
son, and  cited  in  addition — 

Davies  v.  Ottey,  35  Beav.  208. 

Bacon,  V.C,  said,  about  receiving 
the  answer  there  is  no  difficulty.  Beading 
it  as  evidence  is  that  which  g^ves  rise  to 
the  present  question.  The  rule  which 
has  been  referred  to  is  clear  and  distinct 
in  its  terms.  Of  the  cases  which  have 
been  referred  to  in  which  there  has  been 
a  dispensation  with  the  mie,  aU  those 
oases  have  been  founded  on  an  aotoai 
necessity,  the  death  of  a  witness,  or  the 
incapacity  of  a  witness  which  created  a 
necessity  for  admitting  the  evidence.  Bat 
no  such  thing  arises  in  this  case.  The 
defendant,  vnth  the  assistance  of  his 
counsel,  puis  in  his  answer,  that  is  to  say, 
he  puts  in  a  long  pleading  which  consists 
in  some  part,  and  of  necessity  only  in  a 
small  part,  of  statements  of  facte.  The 
rest  is  all  pleading.  As  to  that  which  is 
mere  pleading  and  argnment  and  expla- 
nation the  defendant  who  does  not  sub- 
mit to  be  cross-examined  has  the  benefit 
of  the  pleading.  All  that  he  is  excluded 
from  by  the  operation  of  this  rule  is 
what  he  has  asserted  as  matter  of  &c(v 
which  could  not  be  received  as  evidence, 
if  it  had  not  been  decided  as,  in  my 
opinion,  it  has  been  decided,  so  as  to  guide 
me  if  not  bind  me  in  Parker  v.  Lewi*  («W 
supra),  and  I  must  reject  this  evidence.  I 
do  not  think  that  I  do  any  injostioe^  or  in 
fact  any  hardship  to  Mr.  Lewis,  in  re- 
fusing to  receive  his  statement  as  evideniw 
upon  the  issues  in  the  cause  between  him- 
self and  the  plaintiff.  But  the  answw 
may  or  mnst  be  read.  It  may  be  read 
by  his  counsel  and  relied  on,  but  he  cannot 
read  it  or  any  part  of  it  which  states  a 
matter  of  fact,  and  ask  the  Court  to 
receive  that  as  &ct  proved  on  behalf  of 
that  defendant  who  is  not  cross-examined. 
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It  wonld  be  a  most  dangerous  thing  to 
relax  the  mles  of  the  Court  in  that 
respect.  Nothing  short  of  an  absolate 
xtecessity  justifies  the  Court  in  relaxing 
that  rule.  I  have  heard  of  no  sacn 
xtecessity  in  this  case,  and  I  mast,  there- 
fore, refuse  to  receive  as  evidence,  the 
statements  of  fact  put  in  Mr.  Lewis's 
answer. 

Solicitors — Hegsa.  W.  Tathun  6  Son,  for  plain- 
tiff; Hessn.  Tatbams,  Curling  &  Pjm,  for  the 
defendant,  H.  Levis. 


V.C."j 

ti.  J 


PLUMBED.  GKEOOET  (No  2). 


MjiLDfS,  V.C, 

1874, 
Jnne  8, 
Ang^nst 

Solicitor  and  Client — Soliciior  Partner, 
ship — Advance  hj  Client  to  one  Partner — 
Jjiabilily  of  other  Partner  far  Mis-appliea- 
Hon  of  money — Scope  of  Partnership  Busi- 
nets — Release  by  Veedr— Misrepresentation. 

In  order  to  render  one  partner  in  a  firm 
of  solicitors  liable  for  the  misapplication  of 
money  entrusted  by  a  client  of  the  firm  to  the 
other  partner,  it  must  be  sheum  that  the 
money  was  received  by  that  other  partner 
in  the  ordinary  course  of  business  for  the 
purpose  of  being  invested  on  a  specific  se- 
curity. A  mere  general  statement  to  the 
client  by  the  partner  who  receives  the  money 
that  the  money  is  to  be  lent  on  security  to 
another  client  is  not  sufficient  to  bind  the 
other  partner ;  the  receipt  of  money  for  the 
purpose  of  laying  it  out  generally  twt  being 
part  of  a  solicitor's  business,  or  within  the 
scope  of  a  solicitor  partnership. 

The  plaintiff  advanced  to  W.,  a  member 
of  the  firm  of  J.tf  W.,  solicitors,  a  sum  of 
1,300J.,  which  J.  ieW^by  an  agreemeiU 
signed  by  them  both,  agreed  to  invest  on  a 
mortgage  of  certain  specified  property. 
Subsequently  the  plaintiff  advanced  to  W. 
a  further  turn  of  1,700{.  on  the  alleged 
representation  that  "  his  firm  had  a  client 
who  wanted  to  borrow  the  money  on  landed 
security,"  but  it  did  not  appear  that  J. 
was  aware  of  the  loiter  advance  to  his 
partner,  W.  himself  paid  the  plaintiff 
imtered  on  &o<A  sums  during  his  lifetime, 


the  plaintiff  believing  that  they  had  been 
duly  invested  on  mortgage.  W.  survived 
his  partner  J.  some  years,  and  then  died 
insolvent,  when  the  plaintiff  found  that 
there  was  no  investment  existing  of  either 
of  the  sums,  and  that  they  had  in  fact  been 
applied  by  W.  to  his  own  use.  Thereupon 
the  plaintiff  fUed  a  bill  to  establish  the 
liability  of  J.'s  estate  to  repay  to  her  the 
whole  amount,  J.'s  assets  being  sufficient  to 
answer  the  claim : — Held,  that  J.'s  estate 
was  liable  for  the  1,3002.  only,  the  pay- 
ment  of  the  1,700Z.  to  W.  being  out  of  the 
ordinary  course  of  business,  and  was  not 
discharged  from  such  liability  by  a  deed 
which  TT.  had,  shortly  after  J.'s  death,  in- 
duced  the  plaintiff  by  misrepresentation  to 
execute,  and  which  purported  to  give  W. 
alone  complete  control  over  both  sums. 

In  the  year  1859,  Jonas  Gregory  and 
his  son,  William  Gregory,  were  carrying 
on  the  business  of  solicitors  in  partner- 
ship, in  London.  The  plaintiff,  Mrs. 
Jessica  Plumer,  the  wife  of  the  defend- 
ant. Captain  Plumer,  was  then,  and  had 
been  for  some  time  previously  on  terms 
of  great  friendship  with  them  both,  es- 
pecmlly  with  William  Gregory  and  his 
&mily,  and  both  Captain  and  Mrs. 
Plumer  stated  that  throughout  the  trans- 
actions in  question  in  the  suit,  they  em- 
ployed the  Gregorys  as  their  solicitors, 
and  placed  implicit  confidence  in  them 
as  sach. 

In  the  month  of  April,  1859,  the  plain- 
tifr,  having  in  her  hands  a  sum  of  8,0002. 
belonging  to  her  for  her  separate  use, 
was  appued  to  by  William  Gregory  for 
an  advance  of  a  sum  of  money  to  enable 
his  firm,  as  he  alleged,  to  purchase  a 
particular  advowson  for  a  client  of  theirs, 
the  Rev.  T.  Bewsher.  She  consented  to 
make  an  advance  of  1,3002.,  and  by  a 
memorandum  of  agreement  dated  the 
14th  of  April,  1859,  and  made  between 
Jonas  Gregory  and  William  Gregory  of 
the  one  part  and  the  plaintiff  of  the  other 
part;  after  reciting  that  the  said  Jonas 
Gregory  and  William  Gregory  having 
occasion  for  the  sum  of  1,3002.  to  enable 
them  to  complete  the  purchase  of  the 
.  said  advowson,  had  applied  to  the  plain- 
tiff to  advance  them  the  same,  which  she 
had  agreed  to  do  upon  having  the  same 
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fiecnred  to  her  by  that  agreement,  and  in 
manner  thereinafter  provided  ;  and  also 
reciting  that  the  plaintiff  had  that  day 
paid  to  the  said  Jonas  Gregory  and  Wil- 
liam Gregory  the  said  sum  of  1,3002.,  as 
they  did  thereby  admit  and  acknowledge ; 
in  consideration  of  the  said  advance  the 
said  Jonas  Gregory  and  William  Gregory 
did  undertake  and  agree  that  immediately 
npon  the  completion  of  the  said  purchase 
they  wonld  deposit  the  title-deeds  of  the 
said  advowson  with  the  plaintiff  as  an 
equitable  secnrity  for  the  advance  of 
1,3002.,  imd  wonld,  when  called  upon  by 
her,  execute  a  proper  mortgage  of  the 
Slid  advowson  ;  and  that  until  the  execu- 
tion of  such  mortgage  they  would  stand 
possessed  of  the  said  advowson  npon  trust 
for  her  as  a  security  for  the  said  sum  and 
interest  at  five  per  cent,  per  annum.  This 
agreement  was  signed  by  both  Jonas  and 
William  Qre^ry. 

Shortly  afterwards,  in  the  same  year, 
the  plaintiff  was,  as  she  stated  in  her  affi- 
davit, prevailed  upon  by  William  Gregory 
to  hand  over  to  him  a  sum  of  1,7002., 
being  the  remainder  of  her  3,000^.,  on  the 
Tepresentation  that  "his  firm  had  a 
client,  Captain  Frederick,  who  wanted  to 
borrow  some  money  on  lamded  security  in 
Wales,  and  that  she  should  receive  five 
per  cent,  for  her  money."  She  stated  that 
she  understood  when  she  advanced  the 
1,7002.  that  the  Gregorys  wonld,  as  her 
solicitors,  procure  a  proper  mortgage  to 
be  executed  by  Captain  Frederick,  and 
gave  no  more  thought  to  the  matter  at 
the  time.  She  did  not,  however,  receive 
any  security  for  the  1,7002.  until  the 
month  of  August,  1864,  when,  upon  the 
Bu^estion  of  a  friend,  she  applied  to 
William  Gregory  (Jonas  Gregory  having 
then  retired  from  business)  for  some  ex- 
planation as  to  its  investment,  whereupon 
he  executed  to  her  a  bond,  dated  the  14th 
of  August,  1864,  conditioned  for  payment 
to  her  of  1,7002.  on  the  14th  of  August, 
1869,  with  interest  at  five  per  cent. 

In  August,  1862,  Jonas  Gregory  retired 
frt>m  business,  and  in  January,  1865,  he 
died,  possessed  of  considerable  personal 
estate,  and  having  by  his  will  appointed 
the  defendants  Thomas  Gregory  and  Ann 
Parker  his  executor  and  executrix. 

In  the  month  of  May,  1865,  William 


Gregory  went  to  stay  on  a  visit  a£  aaam 
days  with  Captain  and  Mrs.  Plomer  at 
i^eir  residence,  Waterfoid  House,  Heri> 
fordshire,  and  during  his  visit  (so  ibe 
plaintiff  stated  in  her  affidavit)  Wilfiam 
Gregory  advised  them,  in  consequence  of 
Captain  Plumer  having  been  in  somewhat 
em  oarrassed  circumstances,  to  have  all  tlie 
furniture  and  effects  in  and  about  Water- 
ford  House  settled  to  Mrs.  Plum«r*s  sepa- 
rate use,  and  thus  preserved  from  the 
claims  of  her  husband's  creditors.  To 
this  they  both  assented,  and  aooordingfy 
William  Gregory  brought  to  them  for 
execution  a  document  which  he  stated 
was  a  deed  for  carrying  ont  the  above 
object.  The  deed  was  tiien  executed  faj 
Captain  and  Mrs.  Plumer,  in  the  presence 
of  William  Gregory,  and  was  immediately 
afterwards  taken  away  by  him.  It  was 
dated  the  29th  of  May,  1865,  and  made  be- 
tween Captain  Plumer  of  the  first  part,  Mrs. 
Plumer  of  the  second  part,  and  William 
Gregory  of  the  third  part.  After  lecitiiijr 
that  Mrs.  Plumer,  or  Captain  Plumer  in 
her  right,  was  possessed  of  household  fur- 
niture and  effects  in  or  about  Waterford 
House,- "and  also  of  the  sum  of  3,0OOL 
now  in  the  hands  of  the  said  William 
Gregory  as  a  trustee  for  the  said  Jessiea 
Plumer,  all  which  property  was  purchased 
with  or  arose  from  money  belonging  to 
the  separate  use  of  the  said  Jessica 
Plumer,"  it  was  witnessed  that  Obtain 
Plumer  thereby  assigned  all  the  said 
household  furniture  and  effects  unto  the 
said  William  Gregory,  his  executors,  ad- 
ministrators and  assigns,  npon  trust  for 
Mrs.  Plumer  for  her  separate  use ;  and  it 
was  further  declared  that  William  Gregory 
should  stand  possessed  of  the  said  sum  c^ 
3,0002.  npon  trust  either  to  permit  the 
same  to  remain  in  its  actual  state  of  in- 
vestment, or  to  invest  the  same  upon  any 
security  he  or  Mrs.  Plumer  should  think 
fit,  without  his  being  liable  for  any  loss ; 
and  to  pay  the  income  thereof  to  Mrs. 
Plumer  for  her  separate  use,  and  to  pay 
or  transfer  the  capital  to  such  persons  as 
Mrs.  Plumer  should  by  deed  or  will 
appoint,  and  in  default  of  such  appoint- 
ment, for  Mrs.  Plumer  absolutely. 

Captain  and  Mrs.  Plumer  all^^  that 
William  Gregory  in  no  way  ever  explained 
to  either  of  them,  and  that  they  had  no 
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idea  or  reason  to  suppose,  that  this  deed 
had  any  referenoe  to  the  said  sums  of 
1,800Z.  and  l,700i.,  or  gave  William 
Gregoiy  any  power  in  relation  thereto, 
nntu  they  saw  a  copy  of  it  shortlT  before 
the  institution  of  the  suit ;  and  that  they 
in  fiftot  executed  the  deed  without  under- 
standing its  contents,  and  relying  im- 
plicitly on  the  integrity  and  sound  legal 
advice  of  William  Gregory. 

Until  the  month  of  November,  1871, 
Mrs.  Plumer  received  interest  at  five  per 
cent,  on  her  3,000Z.  from  William  Gregory 
himself,  though  the  interest  during  the 
latter  years  of  his  life  fell  considerably 
into  arrear  before  being  paid.  She  fully 
believed  (so  she  stated)  that  the  1,300{. 
was  then  secured  on  mortgage  of  the  ad- 
vowson,  and  the  1,7002.  on  mortgage  of 
Captain  Frederick's  property.  She  had, 
however,  never  actually  required  the 
Gregorys  to  execute  a  mortgage  as  pro- 
vided by  the  agreement  of  the  14th  of 
April,  1859. 

In  ]l£arch,  1872,  William  Gregory  died 
insolvent,  having  by  his  will  appointed 
his  wife  and  the  defendant  John  Gregory 
his  executrix  and  executor ;  John  Gregory, 
however,  alone  proved  the  will. 

Shortly  after  William  Gregory's  death 
the  plaintiff  discovered  for  the  first  time 
titat  the  advowson  had  been  in  June, 
1855,  purchased  by  and  conveyed  to 
Jonas  and  William  Gregory  on  behalf  of 
Mr.  Bewsher,  who  bv  a  memorandum  in 
writing  had  agreed  that  they  should  hold 
the  title-deeds  as  a  security  for  the  sum 
of  1,3002.  therein  stated  to  have  been 
borrowed  by  him  from  William  Gregory ; 
bat  that  in  breach,  as  she  insisted,  of 
their  duty  as  her  solicitors,  the  CTregorys 
had  neglected  or  omitted  to  procure  a 
proper  mortg{^e  to  be  executed  for  her 
benefit.  The  plaintiff  further  discovered, 
as  she  alleged,  that  in  1868  the  1,3002. 
had  been  received  by  William  Gregory  and 
Jonfts  Gregory's  executors,  but  without 
any  authority  from  her  ;  and  also  that  no 
investment  had  ever  been  made  to  secure 
the  1,7002. 

The  plaintiff  accordingly  filed  this  bill, 
by  her  next  friend,  against  the  executors 
ox  Jonas  and  of  William  Gi%goiy>  pray- 
ing (amongst  other  things)  a  declaration 
thattheirestates  were  jointly  aadseverally 


liable  to  repay  to  her  the  sums  of  1,3002. 
and  1,7002.,  with  interest  atfive  per  cent, 
per  annum,  and  also  that,  so  far  as  neces- 
Buy,  the  deed  of  the  29th  of  Iday,  1865, 
might  be  set  aside,  or  declared  to  be  only 
valid  so  far  as  the  property  comprised 
therein  was  held  for  the  pk^tiff's  sepa- 
rate use. 

Jonas  Gregoiys  executors  by  their 
answer  denied  that  they  themselves  had 
e\cer  received  any  part  of  the  1,3002.,  and 
relied  upon  the  deed  of  the  29th  of  May, 
1865,  as  having,  with  the  plaintiff's  full 
knowledge  and  acquiescence,  given  Wil- 
liam Gregory  authority  to  receive  that 
sum  on  behalf  of  the  plaintiff,  and  as 
having  entirely  exonerated  Jonas  Gre- 
gory's estate  &om  all  claims,  if  any. 
They  also  submitted  that  if  the  plaintiff 
ever  had  any  claim  against  Jonas  Gregory 
or  his  estate  such  claim  had  long  ago 
been  barred  by  delay  and  laches.  They 
moreover  denied  that  Jonas  Gregory  ever 
had  any  knowledge  of,  or  was  in  any  way 
concerned  in,  the  transactions  relatmg  to 
the  1,7002.,  or  that  he  had  ever  personally 
concerned  himself  at  all  with  the  plain- 
tiff's afibirs,  and  contended  that  none  of 
the  transactions  in  question  in  the  suit 
were  partnership  transactions  in  respect 
of  which  he  incurred  any  liability. 

It  appeared  that  a  Mr.  Clark  was  a 
partner  with  the  Gregorys  during  part 
of  the  time  over  which  the  transactions 
in  question  in  the  suit  extended,  but  as 
he  took  no  part  in  such  transactions  he 
was  not  made  a  party  to  the  suit.  Upon 
the  cause  originally  coming  on  for  hear- 
ing, a  preliminaiy  objection  was  raised 
that  Mr.  Clark  was  a  necessary  party. 
This  objection  was,  however,  overruled, 
as  reported  supra,  p.  616. 

The  cause  now  came  on  for  argument. 

William  Gregory's  estate  was  alto- 
gether insolvent,  but  Jonas  Gregory's 
executors  had  admitted  assets  sufficient 
to  answer  the  plaintiff's  claim,  conse- 
quently her  real  contention  was  to  throw 
the  liability  of  repaying  to  her  the  two 
sums  of  1,3002.  and  1,7002.  wholly  upon 
Jonas  Gregory's  estate. 

Mr.  Cottmi  and  ifr.  E.  Cutler  for  the 
plaintiff. — There  can  be  no  question  as  to 
the  liability  of  Jonas  Chregory's  estate  aa 
to  the  1,3002.,  inamnnch  as  he  signed  the 
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agreement  of  the  14th  of  April,  1859. 
£ai  as  to  the  1,700Z.,  we  submit  that  it 
•waa  advanced  to  William  Gregory  for  a 
clientof  his  firm,  and  in  theordinaty  coarse 
of  professional  bnsiness.  In  sach  a  case  it 
is  well  settled  that  any  member  of  a  firm 
of  solicitors  is  liable  to  make  good  any 
loss  occasioned  by  the  negUg^nce  or  dis- 
honesty of  the  partner  by  whom  the 
money  has  been  received — 

The  Earl  of  Dundonald  v.Masterman, 

38  Law  J.  Rep.  (n.s.)  Chanc.  350 ; 

B.  c.  Law  Rep.  7  Eq.  604  ; 
Bt.  A'ubyn  v.   Smart,  Law  Rep.  3 

Chanc.  App.  646  ; 
affirming  yonr  Honour's  decision  in  Law 
Rep.  5  Eq.  183  j 

Atkinson  v.  Maekreth,  35  Law  J.  Rep. 

(n.s.)  Chanc.  624 ;  s.  o.  Law  Rep. 

2  Eq.  570. 
[Miinis,  V.C.,  mentioned 
Blair  v.  Bromley,  6  Hare  542 ;  s.  c. 

16  Law  J.  Rep.  (n.s.)  Chanc.  105 ; 

s.  0.  on  app.  2  Ph.  354 ;  s.  c.  16 

Law  J.  Rep.  (n.s.)  Chanc.  495.] 
We  submit  therefore  that  Jonas  Gre- 
gory's estate  is  also  liable  to  make  good 
the  1,700L 

Mr.  Olasse  and  Mr.  Waller,  for  Jonas 
Gregory's  executors. — lu  order  to  render 
Jonas  Gregory's  estate  liable,  the  onus  is 
on  the  plaintiff  to  shew  beyond  doubt 
that  the  money  was  paid  to  William  Gre- 
gory as  a  member  of  the  firm,  and  for 
partnership  purposes.  We  deny  that  any 
of  the  transactions  in  question  were  part- 
nership transactions.  At  all  events,  we 
had  nothing  to  do  with  the  1,7002.  Even 
assuming  that  Jonas  Gregory  was  origin- 
ally liable  for  the  1,300Z.,  still  we  say  that 
the  effect  of  the  deed  of  settlement  of  the 
29th  of  May,  1865,  was  to  release  him 
and  his  estate  from  that  sum,  and  that 
the  plaintiff  well  understood  that  it  threw 
the  liability  of  the  whole  3,000Z.  upon 
William  Gregory  alone.  Moreover  this 
is  the  plaintiff's  first  attempt  to  establish 
any  liability  against  Jonas ;  on  the  ground 
of  delay,  therefore,  her  claim  must  fail. 
She  was  herself  guilty  of  negligence  in 
not  requiring  a  mortgage  as  provided  by 
the  agreement  of  1859. 

[MiiiiNs,  V.C. — I  am  clearly  of  opinion 
that  the  estate  of  Jonas  Gregory  is  liable 
for  the  1,300^.] 


As  regards  the  1,700Z.,  we  submit  that 
William  Gregory  was  not  acting  within 
the  scope  of  his  pariaiership  anthority  in 
receiving  the  money,  for  there  is  no  con- 
clusive evidence  to  diew  that  he  received 
it  otherwise  than  generally  for  tiie  pur- 
pose of  laying  it  out,,  in  which  case  his 
partner  is  not  liaUe  for  the  loss,  which  is 
attributable  to  a  breach  of  duty  on  the 
part  of  William  Gregory  alone — 

Harman  v.   Johnson,  2  E.  &  B.  61 ; 

s.  0.  22  Law  J.  Rep.  (n.8.)  Q.B. 

297; 
BourdiUon-v,  Boehe,  27  Law  J.  Rep. 

(N.s.)    Chanc.  681; 
Ooomer  v.  Bromley,  6  De  Qex  A  8. 

532. 
Mr.  Macnaghien,  for  William  Gr^foiy's 
executor,  did  not  dispute  that  William 
Gregfory  had  rendered  himself  liable  for 
the  whole  8,0001.,  but  asked  for  his  costs 
on  the  ground  that  it  was  nnnecessaiy  to 
make  William 's  executor  a  party  to  the 
suit,  the  estate  being  insolvent.  Hemore- 
over  stated  that  there  was  already  a  suit 
instituted  in  another  branch  of  the  Conrt 
for  the  administration  of  William  Gre- 
gory's estate. 

Mr.  Ilbert,  for  Captain  Plumer. 
Mr,  Cotton  in  reply. — It  cannot  be  dis- 
puted that  Jonas  Gregory  was  originally 
liable  for  the  1,3002.,  under  the  agree- 
ment of  1859,  under  which  he  stood  in 
the  position  of  a  trustee  for  the  plaintiff. 
Both  he  and  William  undertook  to  exe- 
cute a  mortgage  if  she  should  require  it 
It  is  true  she  did  not  require  it,  but  she 
would  have  done  so  if  she  had  had  inde- 
pendent advice.  The  statement  in  the 
deed  of  the  29th  of  May,  1865,  that  the 
8,0002.  was  then  in  the  hands  of  William 
Gregory,  he  knew  to  be  untrue.  The 
deed  gave  him  no'authority  to  receive  the 
3,0002.,  for  it  was  in  feet  a  settlement 
only  of  what  was  assumed  to  be  in  his 
hands.  It  is  impossible  to  suppose  that 
the  plaintiff  intended  that  William  Gre- 
gory should  receive  the  money,  and  that 
his  father's  estate  should  be  dischai^. 
The  real  object  of  the  deed  was  to  place 
the  money  more  completely  under  Wil- 
liam's control  than  it  would  otherwise 
have  been,  and  the  circumstances  under 
which  it  was  executed  are  quite  sufficient 
to  invalidate  it.    Therefore  the  liabiHty 


Digitized  by 


Google 


Vol.  43.] 


MICHAELMAS  1873  TO  MICHAELMAS  1874. 


807 


of  Joaas's  estateas  to  the  1,300{.  remains. 
With  regard  to  the  1,700J.,  I  admit  that 
there  is  no  evideace  that  Captaia 
Frederick  wanted  the  money,  but  never- 
theless William  received  the  money  on 
the  representation  that  it  was  to  be  in- 
vested  on  the  particular  secnritj  of  Cap- 
tain Frederick's  estate,  and  that  was 
clearly  within  the  scope  of  William's 
partnership  anthority,  so  as  to  render 
iiis  partner  liable  for  the  loss,  according 
to  toe  principle  laid  down  in 

Harmon  v,  Johnson  (ubi  supra) 
and 

The  Earl  of  DundoncUd  v.  Masterman 
(ubi  supra). 

Even  if  your  Hononr  should  only  be  in 
my  favour  as  to  one  of  the  two  sums,  I 
submit  that  I  am  entitled  to  the  whole 
costs  of  the  suit. 

His  Honour  reserved  judgment. 

Mauns,  V.C.  (on  August  Ist),  after 
stating  the  facto,  said — The  original  lia- 
bility of  Jonas  Gregory  for  the  1,300Z.  is 
put  beyond  all  doubt  by  the  memorandum 
of  agreement  of  the  14th  of  April,  1859, 
which  he  signed,  and  thus  not  only  made 
himself  the  debtor  of  the  plaintiff  for 
the  sum  of  1,3002.,  but  be<»me  also  a 
trustee  for  her.  It  being  certain  that  the 
money  has  never  been  repaid,  the  only 
question  as  to  this  sum  is  whether  any 
subsequent  transactions  bare  released  his 
estate  from  that  liability. 

With  regard  to  the  1,700Z.,  the  trans- 
action  is  altogether  of  a  different  cha- 
racter. I  collect  that  William  Gregory 
was  a  thoughtless  and  extravagant  man, 
and  it  seems  certain  that  he  was  always 
struggling  with  difficulties,  which  diffi- 
culties were  probably  unknown  to  his 
partner.  He  knew  that  the  plaintiff  had 
1,7002.  left,  and  this  he  obtained  from 
her  in  the  manner  she  states  in  her  affi- 
davit. It  was  not  suggested,  in  the 
course  of  the  argument,  uiat  Jonas  Gre- 
grory  knew  anytmng  of  this  transaction, 
and  I  am  perfectly  satisfied  that  he  did 
not,  and  that  the  statement  as  to  the  pro- 
posed loan  to  Captain  Frederick  was  a 
mere  subterfuge  of  William  Gregory  to 
enable  him  to  get  the  money  firom  the 
plaintiff.  It  does  not  appear  in  evidence 
that  there  ever  was  any  transaction  with 


a  Captain  Frederick  whatever.  It  is  cer- 
tain that  the  money  never  got  into  the 
hands  of  the  firm,  bat  was  immediately 
applied  by  William  Gregory  to  his  own 
purposes,  and,  no  doubt,  to  relieve  him 
from  his  embarrassments.  The  plaintiff, 
no  doubt,  believed  that  she  was  advancing 
the  money,  bnt  she  was  so  incautious  as 
not  even  to  take  a  promissory  note,  or 
any  written  acknowledgmeut  of  the 
money,  and  it  remained  wholly  unsecured 
until  1864,  when  she  took  the  bond  of 
William  Gregory  only  for  it.  The  ques- 
tion is  whether,  under  such  circum- 
stances, the  money  was  lent  to  the  firm, 
so  as  to  make  Jonas  Gregoiyliable  for  it, 
or  whether  it  was  lent  to  William  Gre- 
gOTj  only.  All  subsequent  transactions, 
as  to  both  sums,  took  place  between  the 

Elaintiff  and  William  Gregory  only.  The 
ither  retired  from  business  in  Augpist, 
1862,  and  died  in  May,  1865.  William 
Gregory  continued  to  pay  the  interest  on 
both  sums  up  to  November,  1871,  though 
he  had  great  difficulty  in  doing  so  during 
the  latter  part  of  his  life,  as  his  letters 
show.  He  died  in  March,  1872,  utterly 
insolvent,  and  the  deficiency  as  to  his 
estate  to  pay  the  unquestionable  debt 
which  he  ow&d  to  the  plaintiff  makes  it 
necessary  for  her  to  endeavour  to  estab- 
lish the  liability  of  the  father's  estate, 
which  is  a  solvent  one,  and,  as  I  under- 
stand, sufficient  to  pay,  if  it  is  liable. 

Assuming  the  liability  of  Jonas's  estate, 
it  was  contended  that  that  liability  was 
discharged  by  a  deed,  or  settlement,  as  it 
is  called,  executed  on  the  29th  of  May, 
1865,  that  is,  about  the  time  of  the  death 
of  the  fistther.  Now  the  circumstances 
with  regard  to  that  deed  are  very  pecu- 
liar. The  deed  is  set  up  by  the  answer  of 
the  executors  of  Jonas  Gregory.  [His 
Hononr  then  read  the  deed,  and  con- 
tinued]— That  deed  was  execnt«d,  no 
doubt,  to  put  the  plaintiff  off  the  scent,  to 
make  it  appear  that  William  had  the 
money  in  his  hands.  The  plaintiff  details 
the  citrcumstances  as  to  the  execution  of 
this  deed  in  her  affidavit.  [His  Honour 
then  read  the  plaintiff's  account,  to  the 
effect  above  stated,  of  the  circumstances 
under  which  she  and  her  husband  were 
induced  to  execute  the  deed,  and  pro- 
ceeded]—I  am  of  opinion  that  the  con- 
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tents  of  this  deed,  and  all  the  circnm- 
stances,  shew  the  plaintiff  was  not 
aware  what  she  was  doing  when  she  eze- 
cnted  it,  and  that  it  is  not  in  anj  way 
binding  npon  her.  The  liability,  what- 
ever it  may  be,  is  not  therefore  in  any 
way  affected  by  it. 

With  regard  to  the  1,3001.,  I.  do  not 
see  a  single  cireamBtance  to  discharge 
Jonas  Gregory  from  the  liability  to  the 
plaintiff  which  he  undertook  by  the  me- 
morandum of  agreement  of  the  14th  of 
April,  1859.  It  was  clearly  his  dxxty  to 
see  that  that  money  was  repaid  to  the 
plaintiff;  that  duty  he  overlooked.  His 
joint  debtor  contmued  to  pay  interest 
upon  it  down  to  November,  1871,  and 
there  is,  therefore,  no  ground  for  the  de- 
fence  set  up  by  the  answer  of  Jonas  Gb«- 
gory's  executors,  that  if  the  plaintiff  ever 
had  any  claim  against  Jonas  Gh«gory  or 
his  estate,  such  claim  has  long  ago  been 
barred  by  delay  and  laches.  There  must, 
therefore,  be  a  declaration  that  the  estate 
of  Jonas  Gregory  is  liable  to  repay  this 
sum,  with  interest  at  five  per  cent.,  irom 
the  last  payment  of  interest  made  by 
William  Gregory  in  November,  1871. 

The  question  as  to  the  1,700Z.  depends 
npon  wholly  different  principles.  It  being 
clear  that  Jonas  Gregory  never  received 
any  part  of  this  sum,  and  that  he  was 
wholly  ignorant  of  the  fact  of  his  son 
having  received  it,  he  can  only  be  liable 
for  it  on  the  ground  that  his  partner's  re- 
ceipt for  it  was  his  receipt,  or,  in  other 
words,  that  it  was  a  partnership  transac- 
tion. It  is  clear  that  one  partner  has  no 
authority  to  bind  the  other  partners  by 
borrowing  money,  unless  it  is  borrowed 
in  the  usual  course  of  business,  and  for 
specific  business  purposes.  These  prin- 
ciples are  clearly  established,  I  think,  by 
the  two  authorities  which  were  cited, 
Hartnan  v.  Johnson  (uhi  supra)  and  Bowr- 
dillon  y.  Boche  (uhi  stipra),  cases  which 
are  frequently  cited,  and  are  very  valu- 
able authorities.  [His  Honour  then  re- 
ferred to  those  cases  at  some  length,  and 
continued] — Upon  these  authorities,  I 
think  it  clear  that  the  mere  statement 
that  the  money  was  to  be  lent  to  a  client 
was  not  enough  to  bind  the  partner.  If 
the  firm  had  been  employed  to  prepare 
seonritiee  for  the  plaintiff  (because,  in 


that  case,  the  firm  would  have  had  the 
business  transactions,  and  it  would  hare 
appeared  in  their  books),  a  payment  of 
money  to  one  of  the  partners  would  httre 
been  a  payment  to  both,  because  it  woaM 
then  have  been  received  for  the  porpoae 
of  being  invested  on  specific  security, 
within  the  meaning  of  these  decisions.  I 
was  much  pressed  by  the  plaintiff^s 
counsel  with  the  decision  of  Lord  Justice 
James,  when  Vice-Chanoellor,  in  The  Earl 
of  Dundoncdd  v.  Maaterman  (ubi  supra'), 
in  which  it  was  held  that  two  partners 
were  liable  for  the  receipt  of  the  third; 
but  it  was  evident  that  the  decision  pro- 
ceeded on  the  ground  that  a  firm  of  eoli- 
citors,  consisting  of  three  partners,  had 
undertaken  the  general  arrangement  of 
the  affairs  of  Lord  Dnndonald,  and  that 
a  payment  to  one  was  a  payment  to  all,  in 
the  ordinary  course  of  the  business  which 
they  had  undertaken.  My  decision  in  St. 
Auiyn  v.  Smart  (u&i  supra),  affirmed  on 
appeal  by  Lord  Hatherley,  which  was  also 
cited,  proceeded  oh  the  same  principle. 
The  payment  of  the  sum  of  1,7001.  to 
Wiliiam  Gregory  was  altogether  out  of 
the  ordinary  course  of  business,  and  his 
partner  cannot,  therefore,  in  my  opinion, 
De  liable  for  it.  I  have  felt  some  doubt 
whether  Jonas  had  not  given  authority  to 
his  son  by  the  transaction  as  to  the  1,3002., 
but  I  think  it  would  be  going  too  far  if  I 
were  to  say  that  an  authority  by  one 
partner  to  another  to  borrow  one  sum  of 
money,  is  an  unlimited  authority  to  bor> 
row  to  any  extent.  The  unbounded  con- 
dence  of  the  plaintiff  in  William  Gregory 
had  led  her  to  forego  all  prudence  in  the 
transaction  of  her  business  with  him,  and 
for  that  she  must  suffer.  It  is  a  case  in 
which  one  of  two  innocent  parties  must 
suffer ;  that  is,  in  which  either  the  repre- 
sentatives of  Jonas  Gregory,  he  having 
been  entirely  innocent  in  the  transaction, 
will  have  the  loss  thrown  on  them,  or  the 
loss  must  f{Jl  on  another  innocent  party, 
this  plaintiff.  It  is  due  to  her  n^ligenoe 
and  want  of  prudence  in  not  taking  the 
ordinary  course  in  business,  and  making 
some  communication  with  Jonas  Gregory, 
or  enquiring,  at  all  events,  whether  the 
money  had  gone  into  the  partnership 
books.  Under  these  circumstances  it  is 
impossible,  in  my  opinion,  that  I  caa 
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throw  the  liability^ as  to  the  1,700?.,  upon 
Jonas  Gregory.  The  bill,  therefore,  mnst 
be  dismissed,  so  far  as  it  seeks  to  recover 
the  1,700Z.  from  the  estate  of  Jonas  Gre- 
gory. There  will,  therefore,  be  a  decree 
that  the  defendants,  the  executors  of 
Jonas  Gregory,  admitting  assets,  do  re- 
pay to  the  plaintiff  the  sum  of  l,800i., 
with  interest  from  a  date  which  the 
parties  will  agree  npon,  the  amount  to  be 
verified  by  affidavit;  and  then  the  bill 
will  be  dismissed  as  to  the  claim  for  the 
1,7002.  Then  comes  a  question  as  to  the 
costs.  It  is  perfectly  clear  that  the  plain- 
tiff must  have  the  costs,  so  far  as  relates 
to  the  1,3002.,  against  the  estate  of  Jonas 
Gregory.  With  regard  to  the  other  part 
of  the  case,  I  suppose  the  costs  can  be 
distinguished.  I  think  the  justice  of  the 
case  will  be  met  by  this,  considering  the 
Tray  in  which  Jonas  Gregory  had  trusted 
his  son.  The  transaction  as  to  the  1,3002. 
■was  carried  on  in  a  very  unbusiness- 
like manner,  I  am  bound  to  say,  though 
by  so  experienced  a  man  as  Jonas  Gre- 
gory. He  ought  to  have  been  more 
cautions.  His  course  of  conduct  on  that 
occasion  has  led  to  the  difficulty,  although 
perfectly  well-intentioned,  I  am  satisfied. 
Therefore  I  think,  with  regard  to  that 
part  of  the  case  which  relates  to  the 
1,7002.,  the  bill  should  be  dismissed  with- 
out costs,  as  against  the  executors  of 
Jonas  Gregory. 


Solicitors— Meesra.  Baddiffe,  Daviea  &  Cator,  for 
Capt  and  Mrs.  Plainer;  Mr.  W.  Bohm  and 
Hr.  P.  B.  Matthews,  for  the  defendants. 
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Jessel,  M.II. 

1874. 

April  20. 

Trustees'  Indemnily — Executor — Dtstru 
biUion  of  Residue  with  Notice  of  a  Contingent 
Liability — Refunding  Assets — Covenant  to 
bequeath  Share  of  Residue. 

Itis  a  general  rule  of  equity  thai  w%«» 
a  person  accepts  a  trust  at  the  request  of 
another,  and  that  other  w  a  cestui  que  trust, 
the  cestui  que  inut  is  liable  personally  to 

Nkw  Sesibs,  43.— Cbamc, 


indemnify  the    trustee  against   all  losses 
accruing  in  the  due  execution  of  the  trust. 

Where  the  loss  in  respect  of  which  siusk 
indemnity  is  sought  occurs  after  the  death  of 
the  cestui  que  trust  tlie  trustee  is  in  the 
position  of  a  creditor  of  the  cestui  que  trust 
and  entitled  to  recover  as  a  creditor  from 
legatees  to  whom  his  estate  has  been  paid. 

Distribution  of  tlCe  estate  by  an  executor 
with  notice  of  a  contingent  liability  does  not 
preclude  him  from  recovering  the  estate  from 
the  legatees  in  ease  tJie  contingent  liability 
afterwards  ripens  into  actual  loss. 

An  executor  who  compels  a  legatee  to 
refund  can  only  require  repayment  of  the 
capital  and  not  of  any  intermediate  in- 
come. 

J.  and  P.,  at  the  request  of  a  settlor, 
accepted  transfers  of  shares  in  an  unlimited 
company  upon  trust  for  a  tenaiit  for  life 
and  remaindermen.  J.  and  P.  were  exe- 
cutors of  the  will  of  the  settlor,  and  dis' 
tributed  the  residue  of  his  estate.  Subse- 
quently in  the  lifetime  of  the  tenant  for 
life  large  calls  were  made  on  the  shares, 
and  the  remaindermmi  under  the  settlement 
discUumed : — Held,  that  J.  and  P.  as  trus- 
tees were  entitled  to  be  indemnified  against 
tJie  liahility  out  of  the  settlor's  rcsuluary 
estate,  and  to  recover  the  capital  which 
they  had  distributed  among  tlie  residuary 
legatees. 

The  same  testator  had  covenanted  to  leave 
by  will  or  otherwise  provide  for  his  daughter 
B.  one-third  of  the  residtuxry  estate;  he  be 
queathed  one-third  to  Iter,  which  was  settled 
on  her  marriage  and  paid  to  the  trustees  of 
her  marriage  sMlement: — Held,  that  the 
testator  had  satisfied  his  covenant;  that 
the  daughter  B.  took  her  share,  iwt  as  a 
creditor,  but  as  a  residuary  legatee,  and 
that  her  trustees  must  refund  the  amount 
wiOi  the  other  residuary  legatees. 

Swynfen  S.  Jervis,  by  indenture  dated 
the  Ist  of  March,  1856,  on  the  mar- 
riage of  Mrs.  Broughton,  covenanted 
that  he  would  bequeath  by  his  will, 
or  otherwise  provide  that  whatever 
residue  of  his  personal  estate  should 
remain  at  his  decease,  should  be  equally 
divided  between  his  daughter  Florence 
(Mrs.  Broughton)  and  his  two  otlier 
children.  Mis.  Brackenbury  and  W.  N. 
Jervis. 

61. 
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By  a  deed  of  settlement  of  the  2l8t 
of  August,  1866,  Swyfen  S.  Jervis  settled 
625  shares  in  the  Albert  Insurance 
Company — an  unlimited  company,  and 
supposed  to  be  not  only  solvent  but 
'wealthy — on  his  wife,  Catherine  Jervis, 
for  life,  with  remainders  to  his  chil- 
dren and  grandchildren;  he  appointed 
J.  J.  Jervis  and  P.  0.  Jervis  trustees,  and 
transferred  the  shares  to  them.  On  the 
same  2l8t  of  August,  1856,  the  settlor 
made  his  will,  and  thereby  bequeathed 
his  residuary  personal  estate  to  his  two 
daughters,  Mrs.  Bronghton  and  Mrs. 
Brackenbury,  and  his  son,  W.  N.  Jervis, 
and  appointed  J.  J.  Jervis  and  P.  0. 
Jervis,  his  executors.  S.  S.  Jervis,  the 
testator,  died  on  the  15th  of  January, 
1867. 

By  an  indenture  dated  the  22nd  of 
April,  1867,  Mrs.  Bnickenbury's  share 
under  the  will  was  settled  and  assigned 
to  trustees,  one  of  whom  was  the  said 
P.  O.  Jervis. 

The  executors  of  Mr.  S.  S.  Jervis 
proved  his  will,  advertised  for  creditors 
in  the  usual  way,  satisfied  all  his  debts 
and  liabilities,  except  the  possible  lia- 
bility on  the  Albert  shares.  This  com- 
pafiy  was  then  believed  to  be  thoroughly 
solvent,  and  likely  to  continue  so,  and  the 
shares  were  at  a  high  price.  Accordingly 
the  executors  divided  the  residue,  which 
amounted  to  2,649{.  12«.  6d.,  paying  one 
,  share,  883{.  4f.  2d.,  to  the  trustees  of  Mrs. 
Bronghton's  settlement,  and  a  similar 
share  to  the  trustees  of  Mrs.  Bracken- 
bury  's  settlement.  They  retained  in  their 
hands  the  remaining  one-third  share  for 
W.  N.  Jervis,  who  was  then  abroad. 

After  this,  in  September,  1869,  the 
Albert  Company  was  ordered  to  be  wound 
up,  and  J.  J.  Jervis  and  P.  0.  Jervis  were 
placed  on  the  list  of  contributories  in  re- 
spect of  the  625  shares  vested  in  them, 
and  calls  to  the  amount  of  6,875Z.  were 
made  upon  them. 

It  appeared  that  up  to  this  time  the 
eetiuu  qu«  trust  in  remainder  after  the 
life  estate  of  Mrs.  Jervis  under  the  deed 
of  the  21st  of  August,  1866,  had  not  been 
informed  of  the  nature  of  the  settlement, 
or,  at  any  rate,  had  not  been  asked  to  ac- 
cept or  disclaim  the  gifts  under  it.  Mrs. 
Jervis,  the  tenant  for  life,  had  received 


some  dividends  under  the  deed.  After  the 
fiEulore  of  the  company,  the  cestniM  que 
trmt  in  remainder  respectively  dis- 
claimed. The  share  of  W.  N.  Jervis  in 
the  residuary  estate,  which  had  been  re- 
tained by  the  trustees,  was  with  his  con- 
sent applied  by  them  towards  payment 
of  the  calls.  Mrs.  Jervis,  the  testator's 
widow,  contributed,  or  offered  to  con- 
tribute, a  proper  proportion  towards  the 
liabUity ;  and  this  bill  was  filed  by  J.  J. 
Jorvis  aminst  Mr.  and  Mrs.  Bronghton, 
Mr.  and  Mrs,  Brackenbury  and  the  tros- 
tees  of  their  respective  settlements,  and 
Mrs.  Jervis,  praying  to  be  indemnified 
against  the  liability  on  the  shares  to  the 
extent  of  the  share  of  residue  paid  to  tiie 
trustees  of  the  settlements,  and  to  ob- 
tain repayment  of  the  shares. 

Mr.  Sowthgate  and  Mr.  W.  W.  Cooper 
for  the  plaintiff. — Under  the  oiioain- 
stances  there  is  a  resulting  trust  in 
&TOnr  of  Swinfen  S.  Jervis,  <£e  testator; 
the  plaintiff  and  his  co-trustee  are,  in 
fact,  trustees  for  him,  and  his  estate  is 
liable  to  indemnify  them  according  to 
the  ordinary  rules — 

Ez  parte  Ghippendale;  in  re  The 
Qerman  Mining  Company,  4  De 
Gex,  M.  d;  G.  19  ;  s.  c.  22  Law  J. 
Bep.  (n.s.)  Chanc.  926 ; 
BaUh  V.  Hyham,  2  P.  Wms.  453 ; 
Phene  v.  Gillon,  5  Hare,  1 ;  s.  c.  15 
Law  J.  Rep.  (n.s.)  Chanc.  65. 

The  plaintiff  is  a  creditor  of  the  testa- 
tor, therefore,  for  the  amount  of  the  lia- 
^bility,  and  entitled  to  have  her  debt  paid 
out  of  the  residuary  estate. 

The  fact  that  he  was  himself  executor, 
and  himself  paid  over  the  residuary  estate, 
makes  no  difference,  tor  at  that  time  there 
was  no  debt  existing,  and  all  the  credi- 
tors had  notice  of,  was  the  possible  and 
improbable  liability  on  shares  of  a  com- 
pany considered  solvent. 

Prowse  V.  Spurgin,  37  Law  J.  Rep. 
(n.s.)  Chanc.  251 ;  s.  e.  Law  B^. 
5  Eq.  99, 
was  also  referred  to. 

Mr.  Fry  and  Mr.  Speed,  for  Mr.  and 
Mrs.  Bronghton. — The  executors  clearly 
had  notice  of  the  liability  when  they  paid 
away  the  residue,  and  therefore  they  can- 
not recover. 

Besides,  in  this  case^  the  payment  wsi 
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made  to  Mr.  and  Mrs.  Brooghton's  tras. 
tees  as  creditors  of  the  testator  under  the 
covenant  to  beqaeath  a  share  of  residue. 
If  the  executors  made  a  mistake  as  to  the 
amount  of  residue,  it  was  money  paid 
under  a  mistake  of  &ct,  and  cannot  be 
recovered — 

Aiken  v.  Short,  1  Hurl.  &  N.  210 ; 
s.  0.  25  Law  J.  Rep.  (m.s.)  Exch. 
321. 

We  have  bee^  paid  as  creditors,  and 
have  an  equal  right  with  the  ofiScial 
liquidator  of  the  company;  he  could 
not  make  us  refund,  and  the  trustee  can- 
not stand  in  any  better  position. 

[Thb  Mabtbe  of  the  Rolls. — In 
Hodges  v.  Waddington,  2  Ventr.  360, 
the  rule  is  laid  down  that  if  a  man  pays 
a  debt,  there  shall  be  a  refunding  to  cre- 
ditors in  respect  of  debts  of  higher  na- 
ture. If  you  can  make  out  that  you  are 
creditors,  you  may  bring  yourselves  with- 
in that  rule ;  but  are  you  entitled  to  any- 
thing except  a  share  of  residue  after  the 
debts  are  paid  ?] 

The  trustees,  in  fact,  have  themselves 
caused  the  difficulty  by  not  communi- 
cating the  settlement  to  the  eestuis  gve 
trust  and  ascertaining  whether  thOT' 
ac<»pted  or  not  the  shares  under  it.  If 
this  hitd  been  ascertained,  then  the  in- 
terest of  the  testator  under  the  settle- 
ment might  have  been  sold,  while  the 
■hares  were  valuable,  and  the  testator's 
estate,  instead  of  being  liable  to  this  claim, 
would  have  been  largely  increased  ;  their 
conduct,  therefore,  precludes  them  from 
recovering. 

Mr.  Bagshawe  and  Mr.  Kekewieh,  for 
Mr.  and  Mrs.  Brackenbury  and  the  trus- 
tees of  their  settlement,  cited 

Qraybum  v.  Clarkson,  37  Law  J.  Rep. 
(n.s.)  Chanc.  560 ;  s.  c.  Law  Rep. 
3  Chanc.  605. 

Mr.  Stiffe  Everitt,  for  Mrs.  Jervis. 

Mr.  SmUhgate  in  reply. — The  testator 
satisfied  his  covenant  by  bequeathing  the 
sluure  of  residue — 

In  re  Broohman's  Trusts,  38  Law  J. 

Rep.  (n.s.)  Chanc.  585 ;  s.  o.   39 

ibid.  138 ;  s.  c.  Law  Rep.  5  Chanc. 

182. 

Mrs.  Bronghton's  trustees  are  therefore 

simply  residuary  legatees  and  not  credi- 

tpra  at  all ;  the  right  of  the  official  liqui- 


dator to  recover  fix)m  them  would  be 
clear — 

Davies  v.  Nicholson,  2  De  Crex  &  J. 

693;  s.  c.  27  Law  J.  Rep.  (».s.) 

Chanc.  719; 
and  the  plaintiff  has  a  right  to  stand  in 
his  shoes ;  in  fact,  the  plaintiff  as  a  trus- 
tee entitled  to  be  indenmified  is  a  creditor 
and  entitled  to  have  his  debt  satisfied  out 
of  the  residue  in  whosesoever  hands  it 
may  be ;  and  he  has  done  nothing  to  for- 
feit this  right. 

The  Masteb  of  the  Rolls. — The  case 
is  one  which  is  by  no  means  common  and 
which  I  hope  will  not  become  common. 
It  ia  a  case  where  the  executors  and  trus- 
tees of  a  will  now  claim  as  creditors 
against  the  estate  which  they  have  them- 
selves distributed.  The  case  is  one  so 
peculiar  that  it  is  necessary  to  state  it 
shortly. 

By  a  deed  of  settlement  of  the  21st  of 
August,  1866,  a  Mr.  Swynfen  Jervis,  who 
was  the  owner  of  certain  shares,  number- 
ing I  think,  625,  in  the  Albert  Insurance 
Company,  then  a  going  concern,  and  sup. 
posed  to  have  been  not  only  solvent  but 
wealthy,  and  in  which  the  shares  were 
fully  paid  up,  made  a  settlement  of  these 
shares,  supposed  then  to  be  of  very  great 
value,  on  his  wife  for  life,  with  remainders 
among  his  children  and  grandchildren. 
The  same  settlor  made  his  will  on  the 
21st  of  August,  1866,  and  made  the 
trustees  of  the  settlement  executors.  He 
died  in  January,  1867,  and  the  will  was 
duly  proved. 

By  an  indenture  of  settlement  made  in 
his  lifetime  on  the  31st  of  March,  1856, 
on  the  marriage  of  one  of  his  daughters, 
now  Mrs.  Bronghton,  he  covenanted  that 
he  "  would  bequeath  by  his  wiU  or  other- 
wise provide  that  whatever  residue  of  his 
personal  estate  should  remain  at  his  de- 
cease, should  be  equally  divided  between 
his  said  daughter  Florence  Jervis"  (now 
Mrs.  Bronghton),  "  and  his  two  children 
by  his  second  marriage,  namely,  the  de- 
fendant Blanch  Brackenbury  and  Walter 
Neil  Jervis."  Then  by  another  inden- 
ture of  the  22nd  of  April,  1867,  which 
was  a  settlement  of  Mrs.  Braokenbmy's 
share,  her  one  third  share  of  the  residue 
which  she  took  under  Mr.  Jervis's  will  was 


Digitized  by 


Google 


812 


COURTS  OF  CHAHCEBT: 


pf.s. 


settled  and  vested  in  her  trnntees.  The 
ezeontoTs  of  Mr.  Jervis  (the  plaintiff  ia 
one  of  them)  advertised  for  creditors  in 
the  nsual  way.  They  found  that  they  had 
paid  all  their  debts,  that  they  had  got  rid 
of  all  their  liabilities  except  this,  that 
there  was  a  possible  liabdity  on  the 
Albert  shares,  because  thoagh  it  was  a 
going  concern,  and  believed  to  be  solvent, 
it  might  fail.  If  it  failed  the  &ilnre  might 
happen  before  the  remaindermen  had  be- 
come entitled  in  possession,  then  they 
woald  have  an  opportunity  of  disclaiming 
and  this  would  throw  back  the  share  as 
regards  beneficial  interest  or  liabilitv  on 
the  testator's  estate,  and  in  that  way  there 
was  a  possible  liability  of  the  testator's 
estate  to  the  trustees  of  that  settlement, 
a  remote,  contingent, unexpected  liability 
that  existed,  and  it  is  not  contended  that 
the  plaintiff  was  not  aware  that  there  was 
such  a  possibility.  There  being  no  other 
debt  unpaid  and  no  other  liability,  the 
executors  divided  the  residue,  which  then 
amounted  to  2,6492.  12s.  6d.,  into  three 
shares ;  they  paid  one  share  of  8832. 4s.  2d. 
to  the  trustees  of  Mrs.  Broughton's  set- 
tlement, and  another  share  of  equal 
amount  to  the  trustees  of  Mrs.  Brack> 
enbnry's  settlement.  Unfortunately  the 
insurance  company  failed,  and  was  wound 
up  after  all  these  payments  had  been 
made,  and  eventually  the  costs  of  the 
liquidation  turned  out  to  be  exceedingly 
heavy,  and  very  large  calls,  amounting  to 
6,8752.,  were  made  upon  these  trustees 
and  executors.  Of  course  they  were 
legally  liable  as  trustees  of  the  settlement 
of  1806,  and  they  have  had  to  pay  this 
laive  sum  of  money. 

The  eettuii  que  trust,  with  the  excep- 
tion of  the  widow— who  of  course,  having 
received  the  dividends  during  her  life 
was  unable  to  disclaim — naturally  dis- 
claimed, and  the  result  therefore  was  that 
under  our  law  there  was  a  resulting  trust 
for  the  testator's  estate.  Mrs.  Jervis  has 
paid  what  she  could  and  nobody  disputes 
that  she  has  paid  sufficient.  The  result 
therefore  is  that  the  testator's  estate  is 
liable  for  several  thousands  of  pounds  and 
liable  to  indemnify  these  trustees.  I  take 
it  to  be  the  general  rule  that  where  per- 
sons accept  a  trust  at  the  request  of  an- 
other, and  that  other  is  a  cestui  que  trust, 


the  cestui  que  trust  is  liable  to  indemnify 
the  trustees  personally  for  any  loss  se- 
eming in  the  due  execution  of  the  tmsta. 
Therdbre  I  shall  hold  under  that  doc 
trine  that  the  estate  of  the  testator  b»> 
came  liable  to  the  trustees  for  this  large 
sum  of  money. 

That  bebg  so,  the  next  question  is, 
how  are  they  to-  be  recouped,  if  they  aie 
entitled  to  be  recouped  at  all  ?  The  only 
sums  remaining  to  recoup  them  are  iiiese 
two  sums  of  8832.  4s.  2d.  paid  to  tlw 
trustees  of  the  respective  settlemoits. 
They  were  originally  undoubtedly  part  of 
the  testator's  estate  and  part  of  the  estate 
which  was  liable  to  recoup  their  executors, 
and  the  question  which  I  have  now  to 
try  is  whether  what  has  happened  has 
entitled  these  defendants  to  retain  these 
moneys  and  leave  the  executors  to  bear 
the  loss  personally. 

Now  the  nature  of  the  defence  is  this — 
It  is  first  of  all  said  as  r^ards  Mrs. 
Broughton  and  those  claiming  under  ber 
settlement,  that  they  are  not  in  possession 
as  legatees  at  all,  that  it  is  not  a  case  in 
which  an  attempt  is  made  by  a  creditor. 
to  make  a  residuary  legatee  refund,  bnt 
that  it  is  thecaseof  onecreditori^temptxng 
to  make  another  creditor  refund.  Tbe 
first  question  which  I  have  to  examine  ia 
whether  that  is  a  true  state  of  the  case  as 
regards  the  law,  and  I  do  not  think  that 
it  is.  The  covenant  by  Mr.  Swynfrai 
Jervis  was  simply  that  he  would  bequeaih 
by  will  or  otherwise  provide  thiU  this 
share  of  residue  should  go  to  Mrs. 
Broughton.  He  did  bequest  it  by  will, 
and  hie  therefore  fulfilled  his  covenant. 
The  efiect  of  the  bequest  by  the  will  was 
to  make  the  lady  a  residuary  legatee  and 
nothing  else,  and  consequently  whether 
she  settled  it  or  did  not  settle  it,  it  was 
the  residuary  legatee  receiving  a  share  of 
the  residue,  and  if  as  residuary  legatee 
she  was  liable  to  refund,  the  liability  in 
my  opinion  remains.  That  makes  the 
case  of  Mrs.  Broughton  identical  with 
Mrs.  Brackenbnry. 

The  next  question  is,  are  they  liable  to 
refund  at  all  ?  I  take  it  that  no  propo- 
sition is  better  settled  than  that  residnatT' 
legatees  are  liable  to  refund  at  the  suit  of  an 
unpaid  creditor,  and  I  have  already  held 
that  the  plaintiff  is  ao  unpaid  ereditor. 
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The  only  proposition  that  remains  to  be 
examined  is  this,  it  is  said  that  in  addi- 
tion to  being  a  creditor  the  plaintiff  and 
his  co-creditor  were  also  the  execntors  of 
the  debtor,  and  that  though  creditors 
can  obtain  an  order  to  renind  against 
residnaty  legatees,  execntors  cannot,  if 
the  executors  have  paid  over  the  assets 
with  notice  of  the  debt.  Now  that  is  un. 
doubtedJy  good  law,  but  it  does  not  by 
any  means  follow  that  the  creditor,  as 
such,  has  lost  his  right  to  recover  as  cre- 
ditor, because  he  could  not  recover  in 
another  character,  assuming  he  could  not 
recover  in  that  character.  It  may  be 
quite  true  that  if  the  suit  was  brought  in 
the  character  of  executor  only  it  would 
be  barred  for  that  reason.  I  wUl  examine 
in  a  moment  whether  it  is  so  barred,  but 
still  I  do  not  think  that  it  is  at  all  con- 
elusive  on  the  question  as  to  the  credi- 
tor's right  to  recover,  the  ground  being 
that  he  has  done  something  which  would 
debar  him  in  another  character  from  re- 
covering, he  not  suing  in  that  other 
character. 

But  is  it  true  that  the  executor  would 
be  barred  in  a  case  like  this  ?  I  cannot 
find  any  authority  for  that.  I  have  looked 
through  many  cases,  and  I  have  asked 
for  the  assistance  of  the  bar,  and  I  can- 
not find  the  rule  stated  in  wider  terms 
than  those  which  I  have  stated  that  an 
executor  cannot  recover  a  payment  made 
with  notice  of  a  debt.  Now  the  plaintiff 
certainly  had  not  notice  of  a  debt  for  the 
debt  did  not  exist.  The  utmost  notice 
that  he  had  was  notice  of  a  possible  lia- 
bility, a  remote,  unlikely  liability,  but  a 
possible  one,  and  the  question  therefore 
remains  whether  the  notice  of  a  possible, 
remote,  contingent  liability  of  this  kind 
would  prevent  the  executor  recovering 
back  the  assets  if  he  had  paid  them  away 
when  that  becomes  a  debt  which  was  for- 
merly this  contingent  remote  liability.  I 
am  not  wilUng  to  stretch  the  rule  beyond 
what  its  terms  require,  because  it  ap- 
pears to  me  that  great  inconvenience 
would  arise  from  so  straining  or  stretching 
the  rule.  If  it  were  true  that  an  executor 
was  disabled  from  recovering,  merely  be- 
cause he  had  notice  of  such  a  possible 
liability,  the  result  would  be  to  throw  the 
great  bulk  of  the  estates  of  testators  who 


had  any  property  into  this  Court,  a  result 
certainly  not  desirable,  because  it  would 
then  be  sufficient  for  an  executor  to  al- 
lege as  an  excuse  for  not  paying  any  of 
the  legatees,  that  at  some  remote  period 
his  testator  had  been  a  lessee  of  property, 
though  the  property  might  be  of  the 
greatest  possible  value,  though  it  had 
been  assigned  many  years  before,  and 
there  was  a  g^od  covenant  of  indemnity 
by  a  solvent  purchaser.  That  is  a  very 
common  case  indeed.  But  not  only  would 
it  be  a  sufficient  answer  against  paying 
the  residuary  legatee,  it  would  be  a  am- 
ficient  answer  against  paying  anybody 
anything,  the  mere  &ot  that  he  had 
heard  (for  that  is  notice)  that  the  testa- 
tor had  formerly  been  a  lessee,  would 
give  him  any  dehiy  he  might  wish,  be- 
cause he  might  be  prosecuting  enquiries 
OS  to  whether  the  testator  had  ever  been 
a  lessee  of  any  property  whatever  of  which 
he  was  formerly  possessed,  and  it  shews 
at  once  the  extreme  inconvenience  of  no- 
tice of  such  a  kind  of  remote,  contingent 
liability  being  sufficient  to  make  the  exe- 
cutor guilty  of  negligence,  for  that  is  what 
it  is,  in  distributing  the  assets — wilful 
negligence,  such  as  to  deprive  him  of  any 
remedy,  if  he  were  afterwards  made  per- 
sonally liable  at  the  suit  of  the  person  en- 
titled to  prosecute  that  liability.  I  think 
the  mere  statemeiit  of  such  a  matter 
shews  how  dangerous  it  would  be  to  ex- 
tend the  doctrine  to  that  length,  and  I 
am  not  prepared  so  to  extend  it ;  on  the 
contrary  I  would  rather  encourage  exe- 
cutors to  distribute  the  assets  as  soon  as 
possible  instead  of  making  them  liable  to 
such  a  respon^biUty  if  they  did  not  take 
such  superfluous  and  unusual  precautions. 
I  think,  therefore,  that  it  would  not  have 
been  sufficient  to  prevent  the  plaintiff, 
even  as  executor,  from  recovenng  this 
amount  if  he  had  been  compelled  by  a 
third  person  to  pay  it.  That  being  so  I 
am  of  opinion  that  the  plaintiff  is  entitled 
to  recover. 

There  now  remains  a  very  important 
question,  first,  what  he  is  entitled  to  re- 
cover ?  I  take  it  that  he  is  entitled  to 
recover  what  he  has  paid.  Mr.  Bagsbawe 
put  it  to  me  that  that  would  involve  some 
hardship  ;  but,  on  the  other  hand,  eveiy- 
body  taking  a  residue  must  know  that  be 
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takes  it  subject  to  the  testator's  liabilities, 
and  takes  the  risk  of  its  afterwards  tam- 
ing oat  that  there  are  undiscovered  lia- 
bilities. That  has  always  been  the  law. 
Everybody  taking  a  share  of  residue  must 
be  held  to  take  it  with  knowledge  of  that 
liability,  therefore  I  think  there  is  no 
hardship  in  that.  On  the  other  hand  it 
was  thought  to  be  a  hardship  that  a  man 
may  not  spend  the  income,  and  this  doc- 
trine is  now  established  that  if  an  execu- 
tor recovers  back  assets  he  cannot  recover 
any  of  the  income,  but  he  must  take  only 
the  capital.  Following  that  doctrine,  1 
shall  direct  the  trustees  of  Mrs.  Bracken- 
bnry's  settlement  to  pay  8832.  4<.  2d.  into 
Court,  and  the  trustees  of  Mrs.  Brough. 
ton's  settlement  to  pay  the  like  sum  into 
Court,  a  day  to  be  fixed  for  that  purpose. 
Now,  as  to  the  costs,  I  cannot  help 
seeing  that  this  is  a  case  of  very  great 
hardship  on  all  sides.  I  do  not  at  all 
blame  the  trustees  of  these  settlements 
for  bringing  this  case  into  Court.  Points 
of  law  of  great  nicety,  and  by  no  means 
free  from  difficulty,  have  had  to  be  dis- 
cussed, and  I  think  that  they  were  not 
wrong  in  not  making  the  payments 
without  the  case  being  decided.  So 
far,  therefore,  from  mulcting  them  in 
costs,  I  think  they  must  have  their  costs. 
Therefore  when  the  sums  are  brought 
into  Court  I  think  that  the  costs  of  all 
parties,  as  between  solicitor  and  client, 
should  be  paid  out  of  the  fand,  and  that 
the  residue  should  be  paid  to  the  plaintiff 
and  his  co-executor,  Mr.  Philip  Octavius 
Jervis. 


Solicitors — Messrs.  Stokes,  Saunders  &  Stokes,  for 
plaintiff;  Messrs.  Tucker  &  Lake;  Messrs.  Few 
&  Co. ;  and  Mr.  J.  H.  Johnson,  for  defendants. 


} 


Jessbl,  M.B. 

1874.     >    STEONQ  V.  Bnu>. 
June  12. 

Eeleaae  of  Debt — Declaration  of  Intention 
— Appointment  of  Debtor  Executor. 

A,  horrotced  l.lOOi.  from  hit  step-mother, 
upon  eui  agreement  that  the  debt  should 
be    paid    by  deductions  of    1001.    from 


each  quarterly  payment  which  the  made 
him  for  her  hmrd.  After  two  deditetiom 
had  been  made  the  declared  thauxmldmaie 
no  more,  and  thenceforward  continued  to 
pay  the  quarterly  sums  in  full.  She  ap- 
pointed him  tole  executor  of  her  will  whuk 
contained  no  ditpotition  of  her  retiduary 
estate: — Held,  that,  although  in  order  to 
have  an  effectual  release  in  equity  of  a  debt, 
there  must  be  an  actual  legal  reUate  or 
transfer  of  the  property,  that  in  this  cote 
the  debt  was  saiisfied  on  two  grounds — First, 
beeaute  the  appointment  of  the  debtor  at 
executor  operated  at  a  releate  at  law,  aai 
eUl  claim  tn  equity  to  recover  the  debt  wu 
prevented  by  the  intention  of  the  tettatrix  to 
releate  it.  Secondly,  because  the  tettatrix 
by  making  the  full  quarterly  payments  had 
actually  completed  the  gift  of  the  inttalmeiiit 
the  was  entitled  to  retain. 

This  was  a  suit  for  the  adniimBtratio& 
of  the  estate  of  Frances  Bird,  the  tesiairiz 
in  the  cause.  The  question  argued  was, 
whether  she  had  in  her  lifetime  released 
the  defendant  from  a  debt.  The  testatrix 
was  the  step-mother  of  the  defendant,  and 
lived  with  him  under  an  agreement  ac- 
cording to  which  she  paid  him  8b0l.  a 
year  by  four  quarterly  instalments  as  her 
share  of  the  household  expenses.  In  the 
beginning  of  1866  the  defendant  borrowed 
of  the  testatrix  1,100{.  and  it  was  agreed 
that  the  loan  should  be  paid  off  by  deduc- 
tions of  1002.  from  each  quarter's  payment 
for  board.  In  pursuance  of  this  agreement 
she  deducted  1002.  from  the  quarterly 
payment  in  June,  1866,  and  1002.  from 
the  quarterly  payment  in  October,  1866. 
At  Christmas,  1866,  according  to  the  evi- 
dence of  defendant  and  his  wife,  she  re- 
fused to  make  any  further  deductions  and 
expressly  forgave  the  debt.  From  that 
time  till  her  death,  which  occurred  in 
December,  1870,  she  paid  the  quarterly 
payments  without  any  deduction.  The 
evidence  of  the  defendant  and  hia  wi& 
was  corroborated  by  memoranda  in  the 
handwriting  of  the  testatrix. 

The  testatrix  by  her  will  appointed  the 
defendant  executor,  and  made  no  disposi- 
tion of  her  residuary  estate. 

The  question  of  his  liability  now  oame 
on  to  be  argued  on  a  sammons  taken  cot 
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by  him  to  vary  tie  Chief  Clerk's  certifi- 
cate whicli  had  found  him  liable  for  the 
9001. 

Mr.  S&tUhgate  and  Mr.  0.  Miller,  for 
the  defendant.  —  The  circamstauces 
shewed  an  efifectnal  release  in  equity — 
Floww  7.  Marten,  2  Myl.  &  Or.  459. 
Mr.  Ohitty  and  Mr.  JolUffe,  for  the 
plaintiff. — To  perfect  the  gift  there  should 
nave  been  an  effectoal  release  or  transfer 
of  the  property  valid  at  lavr  as  well  as  in 
eqoity ;  such  an  act  or  declaration  as 
might  be  pleaded  as  a  release  by  way  of 
accord  or  satisfaction  at  law — 

Pecux  V.  Mains,  11  Hare,  151 ; 
Taylor  t.  Manners,  35  Law  J.  Bep. 
(n.s.)  Chanc.  128;  s.  c.  Law  Bep. 
1  Ohanc.  48. 
These  cases  shew  that  a  simple  declara- 
tion of  intention  to  (pve  is  not  saffioient 
and  that  equity  follows  the  law. 

Teomans  t.  WUliams,  35  Bear.  130; 
B.  c.  35  Law  J.  Bep.  (n.s.)  Chanc. 
283 ;  8.  c.  Law  Bep.  1  £q.  184, 
was  decided  on  the  ground  that  the  exe- 
cutor made  a  representation  on  which  the 
debtor  altered  his  position,  and  in 

Taylor  v.  Manners  (ubi  supra), 
there  was  an  agreement  for  value  which 
of  course  equity  will  enforce.  There  is 
nothing  here  but  a  simple  declaration  of 
intention  without  any  other  equity.  The 
appointment  of  an  e.xecutor  does  not  ope- 
rate as  a  release  in  equity — 

Ingle  v.  Bichards,  28  Beav.  366 ; 
Cross  v.  Sprigg,  6  Hare,  552  ;  s.  c. 
18  Law  J.  Bep.  (m.s.)  Chanc.  204 ; 
on  appeal,  2  Hall  &  Tw.  233 ;  2 
Mac.  &  Q.  113 ;  a.  c.  19  Law  J. 
Bep.  (n.8.)  Chanc.  528, 
was  also  referred  to. 

Mr.  Macheson  (Mr.  Mander  with  him), 
and  Mr.  A.  Thompson,  for  other  parties. 

The  Masteb  of  the  Bolls. — Notwith- 
standing all  the  technical  arguments 
which  have  been  raised  in  this  case  I  have 
no  doubt  that  I  can  do  justice.  The  first 
point  is  what  are  the  facts  ?  It  has  been 
admitted  that  this  is  as  fair  and  honest  a 
case  as  was  ever  presented  to  the  Court. 
This  gentleman  swears  that  he  borrowed 
1,100?.  in  three  sums  from  a  lady  who 
stood  to  him  in  a  very  peculiar  relation. 


She  was  his  step-mother,  and  she  evidently 
entertained  towards  him  the  feelings  of  a 
mother.  She  lent  him  the  1,1002.  and 
the  agreement  come  to  seems  to  have  been 
of  this  nature.  At  this  time  he  was  main- 
taining her,  although  I  should  rather  say 
that  she  lived  in  his  house,  but  being  a 
lad^  of  fortune  she  did  not  want  him  to 
maintain  her  for  nothing.  He  seems  to 
have  maintained  her  and  she  to  have 
allowed  him  8501.  a  year,  payable  by  four 
quarterly  instalments,  for  such  mainten- 
ance. He  says  that  the  agreement  was 
that  the  loan  should  be  paid  off  by  a  de- 
duction of  lOOZ.  from  each  quarter's  pay- 
ment for  board.  In  pursuance  of  tne 
arrangement  she  deducted  100!.  in  June, 
1866,  and  altfo  in  October,  1866,  after 
which  time,  he  says, "  she  refused  to  make 
any  further  deductions  and  expressly  for- 
gave me  the  debt."  Now  if  it  stood  there 
alone^  I  think  the  role  of  law  would  pre> 
vent  my  acting  upon  that  evidence,  but  it 
does  not  stand  alone.  His  wife  makes  an 
afiSdavit  in  corroboration  of  his  evidence. 

In  coroboration  of  the  statements  of 
the  defendant  and  his  wife,  the  cheque 
ends  of  the  cheques  drawn  by  the  testa>- 
trix  for  those  two  quarterly  payments  are 
produced,  and  upon  those  cheque  ends  in 
her  own  handwriting  it  is  stated  that  he 
has  only  been  paid  112{.  10«.,  she  having 
deducted  1002. 

Now  it  appears  that  she  lived  four 
years  after  tms,  and  that  she  paid  sixteen 
quarters'  board  at  the  rate  of  2122.  10«.  a 

Siarter.  Upon  those  facts  I  think  this  is 
ear,  that  whether  Mrs.  Bird  did  or  not 
make  a  gift  effectual  in  law,  she  intended 
to  do  so.  I  cannot  read  the  conversation, 
of  which  evidence  has  been  given,  as  mean- 
ing anything  more  than  this — "  I  will  not 
take  the  instalment  of  1002.,  and  I  will 
never  take  another  instalment."  It  is  also 
to  be  observed  that  the  defendant  thanked 
her  at  the  time,  and  that  he  so  understood 
her  words  is  plain  from  the  observation, 
<'That  she  forgave  me  the  debt."  It 
being  admitted  that  these  are  persons  of 
honour  whose  word  is  to  be  trusted,  and 
persons  of  integrity  and  position  who 
know  the  meaning  of  the  words  they  use, 
I  think  that  no  other  interpretation  can 
be  given  to  the  words  used  than  that  Mrs. 
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Bird  iniended  to  give  the  money  wliich 
of  coarse  she  had  the  power  of  giying  to 
her  stepson. 

The  question  is,  did  the  law  allow  her 
to  ^ve  it  without  more  than  what  she 
actually  did  ?  First  of  all  it  is  said,  and 
said  quite  accurately,  that  the  mere  say- 
ing, by  a  creditor  to  a  debtor,  "  I  forgive 
you  the  debt,"  will  not  operate  as  a  re- 
lease at  law.  It  is  what  the  law  calls  a 
nudum  pactum — a  promise  made  without 
an  actual  consideration  passing.  It  is  not 
a  release,  because  it  is  not  under  seal; 
therefore  the  mere  circumstance  of  say- 
ing, "I  will  forgive  yon,"  will  not  do; 
but  there  are  two  modes  in  which  the 
validity  of  the  transaction  can  be  sup- 
ported. First  of  all,  we  'must  consider 
what  the  law  requires.  The  law  requires 
nothing  more  than  this — that,  in  a  case 
where  the  thing  which  is  the  subject  of 
donation  is  txansferable  or  releasable  at 
law,  that  the  legal  transfer  or  release 
shall  take  place ;  that  is,  that  the  gift  is 
not  perfect  until  what  has  been  generally 
called  a  change  of  the  property  at  law 
has  token  place.  Allowing  that  rule  to 
operate  to  its  full  extent,  what  occurred 
was  this.  The  donor,  or  the  alleged 
donor,  had  made  her  will,  and  by  that 
will  had  appointed  Mr.  Bird,  the  alleged 
donee,  executor.  After  her  death  he 
proved  the  will,  and  the  legal  effect  of 
that  was  to  release  the  debt  m  law ;  and 
therefore  the  condition  which  is  required, 
namely,  that  the  release  shall  be  perfect 
at  law,  was  complied  with  by  the  testatrix 
making  him  executor.  It  is  not  necessary 
that  the  legal  change  shall  knowingly  be 
miade  by  the  donor  with  a  view  to  cany 
out  the  gift.  It  may  be  made  for  another 
purpose;  but  if  the  gift  is  clear,  and 
there  is  to  be  no  recall  of  the  gift  and  no 
intention  to  recall  it,  so  that  the  person 
who  executes  the  legal  instrument  does 
not  intend  to  invest  the  person  taking 
upon  himself  the  legal  ownership  with 
any  other  character,  there  is  no  reason 
why  the  legal  instrument  should  not 
have  its  legal  effect.  When  a  testator 
mttkes  the  man  executor,  and  thereby 
releases  the  debt  at  law,  he  is  no 
longer  liable  at  law.  It  is  said  that  he 
would  be  liable  in  this  Court,  and  so  he 
would,  unless  he  could  shew  some  reason 


for  not  being  made  liable.  Then  what 
does  he  shew  here  P  Why,  he  proves,  to 
the  satis&ction  of  the  Court,  a  continuiog 
intention  to  give;  and  it  appears  that, 
having  shewn  the  continuing  intention  to 
give,  and  having  shewn  a  l^al  act,  which 
transferred  the  ownership  or  released  the 
obligation — for  it  is  the  same  thing — the 
transaction  is  perfected,  and  he  does  not 
want  the  aid  of  a  Court  of  Equity  to 
carry  it  out  or  to  make  it  complete,  be- 
cause it  is  complete  already,  and  there  is 
no  equity  against  him  to  take  the  pro- 
perty away  from  him. 

On  that  ground  I  shall  hold  that  this 
gentleman  had  a  perfect  title  to  the  9002. 
But  there  is  another  ground,  which,  I 
think,  is  equally  clear,  namely,  the  tes- 
tatrix living  for  more  than  nine  quarters 
after  this  period. 

Now,  what  were  her  legal  rights  ?  By 
the  btu-gain  that  was  made,  her  legal 
right  was  to  retain  1001.  every  quarter 
out  of  the  quarterly  amount  payi^le  for 
board.  It  was  not  a  question  of  set-off, 
but  it  was  a  legal  debt.  She,  therefore, 
when  the  quarter  expired,  owed  this 
gentleman  112{.  10«.,  and  no  more;  and 
if  he  had  brought  an  action  for  board, 
she  could,  by  paying  the  1121.  lOi.  into 
Court,  without  any  plea  of  set-off,  have 
succeeded  in  the  action.  His  legal  right 
was  to  obtain  from  her,  at  the  end  of 
each  quarter,  1121.  lOs-  At  the  end  of 
each  quarter  she  pays  him  another  lOOZ., 
which  she  does  not  owe  him ;  and  when 
she  has  made  nine  of  those  payments,  she 
has  paid  him  9002.  It  is  not  any  case  of 
incomplete  gift,  but  it  is  a  complete  pay- 
ment, by  her  paying  the  9002.  by  instal- 
ments of  1002.  each,  which  she  intended  to 
give  him,  and  which  she  has  given  at 
each  period,  as  they  became  due,  by 
actual  payments;  and  I  think  that  that 
wonld  put  him  in  a  position  to  say  that, 
having  been  paid,  I  have  a  right  to  re- 
tain, because  the  testatrix  intended  me  to 
retain ;  and  the  gift  is  perfectly  esta- 
blished in  that  way  also. 

On  both  grounds,  therefore,  I  think 
that  this  gentleman  is  entitled  to  recover, 
and  I  shall  allow  the  summons  accord- 
ingly. 

I  may  mention  that  the  same  evidence 
was  not  before  the  Chief  Clerk  that  has 
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been  before  me,  or  he  might  have  arrired 
at  the  same  conclusion  as  I  hare  done  had 
he  had  the  same  materials. 

The  costs  of  all  parties  will  be  costs  in 
the  cause,  and  will  come  out  of  the 
estate. 

Solicitors— Megsw.  Chappie  &  Welch,  for  plain- 
tiff;  Messrs.  Mason  &  Withall,  for  defendant ; 
Mr.  Farrar  and  Mr.  C.  J.  Mander,  for  other 
parties. 


M.R.-| 

i.  I 


ASTLET  v.  THB  EABL  07 
ESSEX. 


Jessel,  M.R 
1874, 
May 

Forfetiwre — Name  and  Arms  GUvuse — 
B,emavidermcm — Ignorance  of  Clause — 3  4" 
4  Wai.  4.  c.  27.  M.  3  and  4^Statute  of 
Limitations, 

Section  4  o/ 8  ^4  Witt. 4.  c.  27,  extends 
to  forfeitures  which  operate  to  accelerate 
an  estate  under  a  conditional  limitation  as 
weU  as  to  forfeitures,  of  which  the  heir-at- 
law  only  can  take  advantage. 

A  devisee  under  a  eondUional  limitation 
is  not  protected  from  forfeiture  by  ignorance 
of  the  condition. 

An  estate  teas  settled  on  tenant  for  life 
and  remaindermen  in  tail,  unthanameand 
arms  clause  providing  that  in  ease  any 
person  should  fail  to  comply  with  it  for 
twelve  calendar  months  after  becoming 
entitled  in  possession  ths  estate  sJiould  go 
over  as  if  he  were  dead.  T.  0.  0.  entered 
into  possession  as  tenant  in  tail,  and  did  not 
comply  with  the  condition ;  he  remained  in 
possession  for  mare  than  ttoen^  years  after 
he  had  forfeited  the  estate: — Held,  that  he 
did  not  acquire  a  title  by  adverse  possession, 
but  that  under  3^4  WUl.  4.  e.  27.  s.  4, 
the  right  of  the  remaindermen  to  enter 
commenced  on  his  de<Uh. 

At  the  death  of  T.  G.  C.  the  next  re- 
mainderman teas  in  India  and  was  ignorant 
of  Me  dartse  until  after  the  twelve  months 
expired: — Held,  that  his  ignorance  did  not 
prevent  jlhe  forfeiture  operating  as  to  his 
interest. 

Robert  Thompson,  by  will  dated  the 
80th  of  December,  1781,  devised  his  real 
estate  to  Elizabeth  Ck>rbett,  wife  of  Thos. 

Kbtc  Skvibs,  43.— Cbaho. 


Oorbett,  for  life,  remainder  to  the  use  of 
William  Gorbett  for  life,  remainder  to 
tmstees  to  preserve  contingent  remainders, 
remainder  to  the  first  and  other  sons  of 
William  Corbett,  successively  in  tail  male, 
with  remainder  to  other  persons  for  life^ 
rranainder  to  their  sons  m  tail  in  like 
manner,  with  a  name  and  arms  olanse, 
which  was  in  the  following  terms— 

"Provided  also,  and  the  said  testator 
thereby  declared  bis  will  and  meaning 
farther  to  be,  that  all  and  every  person 
and  persons  who  should  for  the  time  being 
be  nnder  and  by  virtue  of  that  his  will 
entitled  to  the  possession  of  his  real 
estates  for  their  own  benefit  after  the  de« 
cease  of  his  said  niece,  Elizabeth  CJorbett, 
should,  when  and  so  soon  as  he  or  they 
should  so  become  entitled  in  possession, 
and  when  and  so  soon  as  he  or  they  should 
have  attained  the  age  of  twenty-one  years, 
take  and  use  the  surname  and  arms  of 
Thompson,  and  from  thenceforth  at  all 
times  use  sach  surname  and  arms,  and 
nse  his  and  their  best  endeavours  to  obtain 
an  Act  of  Parliament  or  other  lawful  and 
sufficient  license  or  authority  for  enabling 
and  entitling  him  so  to  do.  And  in  case 
any  such  person  or  persons  should  neglect 
or  fail  to  take  and  use  such  surname  and 
arms,  or  to  obtain  a  proper  and  sufficient 
license  and  authority  for  that  purpose  for 
the  space  of  twelve  calendar  montiis  next 
after  the  time  when  he  or  they  should  so 
become  entitled  in  possession  to  such 
estates  or  next  after  the  time  when  he  or 
they  should  attain  the  age  of  twenly-ono 
years,  whichsoever  of  such  times  shoold 
last  happen,  or  if  he  or  they  should  at 
any  time  thereafter  &il  to  use  such  but* 
name  or  arms,  then,  and  in  every  such 
case,  the  estate  and  interest  of  the  person 
BO  failing  of  and  in  his  said  estates  and 
the  aforesaid  powers  consequential  thereto 
should  cease,  determine  and  be  absolutely 
void  to  all  intents  and  purposes  whatso* 
ever,  and  the  testator's  said  estates  should 
immediately  thereupon  go  over  and  belong 
in  possession  to  the  person  who  should  bo 
next  in  remainder  under  that  his  will, 
and  be  then  in  esse  in  like  manner  as  if 
the  person  so  fdling  or  neglecting  was 
naturally  dead,  anything  thereinbefore 
contained  tothe  contamynotwithstanding. 
And  the  said  testator  farther  gave  and 
6M 
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devised  all  Ida  copyhold  estates  whatso> 
erer  and  wheresoever,  and  which  said 
copyhold  estates  he  had  surrendered  to 
the  uses  of  his  will,  to  the  same  uses  and 
for  the  same  intents  and  purposes  and 
subject  to  the  same  charges,  powers, 
provisoes  and  conditions  as  were  therein- 
before contained,  specified  and  declared 
concerning  his  freehold  estates  in  the  re- 
spective counties  in  which  such  copyhold 
estates  were  situate  (except  as  to  the  hmi- 
tations  to  his  trastees  for  the  purpose  of 
preserving  contingent  remainders),  or  aa 
near  thereto  as  the  nature  thereof  would 
admit  of." 
The  testator  died  in  1788. 
In  April,  1818,  the  estate  tail  created 
by  B.  Thompson's  will  was  duly  barred 
as  to  the  freeholds,  and  by  an  indenture, 
dated  the  9th  of  April,  1818,  and  executed 
by  Wm.  Corbett  and  T.  G.  Corbett,  his 
eldest  son,  and  Elizabeth  Corbett,  the 
freeholds  were  assured  after  the  death  of 
Elizabeth  Corbett  and  W.  T.  Corbett  to 
the  use  of  snch  person  as  the  said  T.  Q. 
Corbett  should  by  deed  appoint  remainder 
to  T.  G.  Corbett  in  tail  male.  And  W. 
Corbett  and  T.  O.  Corbett  covenanted 
to  surrender  the  copyholds  to  the  same 
uses. 

No  surrender  of  the  copyholds  in  accord- 
ance with  the  covenant  was  ever  made. 
Elizabeth  Corbett  died  in  1825.  William 
Corbett  then  assumed  the  name  and  arms 
of  Thompson,  and  became  William  Thomp- 
son Corbett.  He  died  in  1825,  leaving 
five  sons,  the  said  T.  G.  Corbett,  his  eldest 
son,  B.  Corbett,  who  died  an  infant  un- 
married, Andrew  Corbett  and  two  others. 
T.  G.  Corbett  on  his  father's  death 
entered  into  possession  of  the  freeholds 
and  copyholds. 

By  deed  poll  dated  the  18th  of  No- 
vember, 1837,  T.  G.  Corbett  purported  to 
appoint  the  hereditaments  to  lumself  in 
fee  in  execution  of  the  power  contained 
in  the  indenture  of  the  9th  of  April,  1818. 
On  the  2nd  of  June,  18J«,  T.  G.  Corbett 
was  admitted  to  the  copyholds  as  tenant 
in  fee,  and  made  his  will,  dated  the  27th 
of  July,  1861,  devising  all  his  real  estate 
to  Lord  Essex  and  others  and  their  heirs 
upon  certain  trusts,  and  died  on  the  26th 
of  July,  1868,  never  having  had  any  male 
issue. 


On  the  18th  of  M&y,  1869,  the  trustees 
of  his  will  were  admitted  to  the  copyholds. 

This  suit  was  instituted  for  the  admi- 
nistration of  the  estate  of  T.  G.  Corbett, 
by  a  person  interested  under  his  wilL 
After  the  institution  of  the  suit,  a  sale 
was  effected,  under  the  order  of  the 
Court,  of  a  piece  of  the  copyhold  land,  as 
being  subject  to  the  trusts  of  T.  G.  Cor- 
bett's  will.  On  examination  of  the  title, 
it  appeared  that  the  estate  tail  in  the 
copyholds,  under  the  will  of  B.  Thomp- 
son, had  never  been  barred,  as  they  had 
never  been  surrendered  to  the  uses  of  the 
deed  of  1818. 

It  appeared  that  B.  Corbett,  the  second 
son  of  W.  T.  Corbett,  had  died  an  infant 
unmarried,  and  that  Andrew  Corbett, 
the  third  son,  had  died  on  the  9th  of 
May,  1864,  having  had  issue  seven  sons 
— W.  A.  Corbett,  F.  B.  Corbett,  N.  W. 
Corbett,  W.  B.  Corbett,  A.  G.  Corbett, 
E.  C.  Corbett,  and  E.  K.  Corbett. 

W.  A.  Corbett  had  attained  tweniy* 
two  without  having  taken  the  name  and 
arms  of  Thompson.  He  had  been  abroad 
since  his  father's  death,  and  was  igno- 
rant of  the  name  and  arms  clause  in 
the  will  of  A.  Thompson.  Neither  of  his 
three  next  brothers  had  taken  the  name 
and  arms  of  Thompson,  or  barred  their 
estates  tail  within  the  time  provided  by 
the  clause. 

A.  G.  Corbett,  the  fifth  son  of  Andrew 
Corbett,  attained  his  age  of  twenty-one 
on  the  16th  of  April,  1873,  and  by  a  dis- 
entailing surrender  dated  the  9th  of 
April,  1874,  barred  his  estate  tail  in  the 
copyholds. 

Several  contentions  were  raised  as  to 
the  title  to  the  copyholds. 

1.  That  T.  G.  Corbett,  having  com- 
mitted  a  forfeiture  and  remained  m  pos- 
session for  more  than  twenty  years  after- 
wards, had  acquired  a  customary  fee 
simple  by  adverse  possession,  under  the 
statute  3  &  4  Will.  4.  c.  27.  s.  3,  so  that 
the  title  to  the  purchase-money  was  now 
vested  in  the  trustees  of  his  wUl. 

2.  That  the  forfeiture  clause  did  not 
apply  to  T.  G.  Corbett,  or  any  other 
tenant  in  tail,  and  that  accordingly 
W.  A.  Corbett  was  rightfully  entitled,  as 
successor  to  T.  G.  Corbett^  under  the 
limitatioii. 
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3.  That  the  forfeitare  olanse  did  apply 
to  tenants  in  tail,  bat  that  it  was  not 
obligatoiy  on  the  remainderman,  under 
section  4  of  the  statute  8  <fe  4  Will.  4. 
0.  27,  to  take  advantage  of  the  for- 
feiture until  after  the  death  of  T.  G. 
Corhett,  on  the  25th  of  July,  1868 ;  that 
A.  G.  Corhett  was  entitled  to  take  ad- 
vantage of  it  at  any  time  before  the 
expiration  of  twelve  months  after  his 
coming  of  age,  and  that,  as  he  had  exe- 
cuted a  disentailing  deed  within  that 
time,  he  was  absolutely  entitled. 

It  was  agreed  by  dl  parties  that  the 
question  should  be  decided  on  a  sum- 
mons taken  out  by  the  plainti£f  to  pay 
the  purchase-money  into  Court,  and  the 
matter  now  came  on  for  argument. 

The  first  point  argued  was  the  ques- 
tion whether,  assuming  the  forfeitare 
clause  M>plied  to  tenants  in  tail,  T.  G. 
Corhett  had  obtained  a  title  under  the 
Statute  of  Limitations. 

Mr.  Southgate  and  Mr.  Oookton,  for 
the  plaintiff,  contended  that  T.  G.  Corhett 
forfeited  the  property,  ^^^  then,  under 
Bection  3  of  3  4  4  Will.  4.  c.  27, 
obtuned  a  title,  by  twenty  years'  adverse 
possession,  after  the  forfeiture  incurred. 

Mr.  Badeoek,  for  W.  A.  Corbett,  con- 
tended that  section  3  of  the  Act  was 
qualified  by  section  4,  which  was  to  be 
read  in  the  widest  sense,  and  that  accord- 
ingly, notwithstanding  the  forfeiture  (if 
the  clause  did  apply  to  him),  the  right 
of  the  remainderman  to  enter  was  to  be 
deemed  to  have  first  accrued  at  the  time 
when,  by  the  death  of  T.  G.  Corbett,  the 
estate  would  have  become  an  estate  in 
possession,  had  no  forfeiture  occurred. 
He  referred  to  Sugden'a  Vendor  and[  Pur. 
ehater,  14  ed.  p.  480. 

Thk  Mastib  or  thb  Bolls. — I  cannot 
hold  the  Statute  of  Limitations  to  have 
tiie  effect  contended  for.  I  think  it  must 
be  held  that  the  remainderman  has  a 
right  at  the  termination  of  the  tenancy 
for  life  to  enter;  and  that  the  true  way 
of  reading  the  statute  is  that  the  words 
forfeiture  and  breach  of  condition  are  to 
be  read  in  their  largest  sense,  and  to 
apply,  whether  the  forfeiture  gives  a 
nght  to  an  estate  under  a  conditional 
limitation,  or  whether  it  is  a  true  for- 


feitare at  law,  and  the  gift  over  can  only 
be  taken  advantage  of  by  the  heir  or 
other  person  entitled  in  case  of  a  for* 
feitore.     I  think,  therefore,  the  true  view 
of  this  case  is  that,  whether  the  clause  of 
forfeiture  applies  to  T.  G.  Corbett  or  not 
— which  I  am  not  going  to  decide  at  pre- 
sent— the  Statute  of  Limitations  cannot 
apply.     If  it  did  not  apply  to  T.  G.  Cor- 
bett, then,  of  course,  he  did  not  forfeit 
the  estate,  and  on  his  death,  as  he  did 
not  bar  the  entail  and  died  without  issue, 
of  course  the  next  remainderman  would 
be  entitled  to  possession,  whoever  the 
next  remainderman  was.     If  it  did  apply 
to  T.  G.  Corbett,  then  I  hold  the  mean- 
ing of  the  4th  section  is  that,  inasmuch 
as  the  title  of  the  remainderman  accrued 
by  forfeiture  or  breach  of  condition,  that 
those  words  include  every  case  of  for- 
feitare or  breach  of  condition,  whether 
the  effect  of  the  forfeiture  was   to  ac- 
celerate another  estate,  under — as  it  is 
sometimes   called — a  conditional  limita- 
tion, or  whether  the  effect  of  the  for- 
feiture was  merely  to  give  a  right  to  the 
heir  'to  re-enter  under  the  old  common- 
law  rule.    I  hold  that  this  section  was 
intended  to  apply  to  both  those  cases, 
and,  conseG|uently,  the  original  right,  if 
I  may  call  it  so,  of  the  remainderman  to 
enter  on  the  expiration  of  the  previous 
estate  in  the  natural  way,  upon  the  death 
of  the  tenant  for  Ufe,  is  not  taken  away 
by  the  tenant  for  life  committing  a  for- 
feitare.    As  I  said  during  the  argument, 
to  hold  otherwise   would  have  a  veiy 
strange  result.     For  instance,  I  put  the 
case  of  a  clause  of  forfeiture  and  con- 
ditional limitation  by  reason  of  the  tenant 
for  life  not  residing  for  six  months  every 
year    at    the    mansion    house — a  point 
which  is  exceedingly  difficult  to  ascertain 
— and  tiiere  are  very  few  things  more 
difficult  to  ascertain,  because  residence 
has  been  decided  not  to  mean  that  a  man 
must  actually  sleep  there  every  night; 
then  if  the  man  breaks  the  condition  in 
any  ono  year  and    lives  twenty  yeara 
afterwards,  if  I  were  to  hold  that  the 
4th  section   did    not    apply,   he  would 
acquire  a  fee  simple,  very  much,  I  think, 
to  the  astonishment  of  the  remainder- 
man.   It  appears  to  me  that  that  would 
be  too  absurd.    I  must,  therefore,  read 
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the  4Ui  section  literally,  and  hold  it  to 
apply  to  the  conditional  limitation  as 
well  as  to  other  cases  of  forfeitnre.  I 
think,  therefore,  whoever  has  a  titte,  the 
devisee  of  T.  G.  Corbett  has  not. 

Now,  the  question  remains  to  be  ar> 
g^ed  whether  this  claose  does  apply  to  a 
tenant  in  tail  or  not.  Upon  that  I  should 
like  to  hear  arg^oment.  I  have  heard  it 
argued  by  the  pnrohaser  once.  Mr. 
Badoock,  yon  say  it  does  not  apply  ? 

Mr.  Badcoek,{oT  W.  A.  Corbett.— In  the 
first  place  the  special  terms  of  the  clanse 
shew  that  it  is  only  intended  to  apply  to 
tenants  for  life.  And  secondly,  clansos 
of  this  description  are  held  not  to  apply 
to  tenants  in  tail.     See 

Oorbett's  Oate,  1  Bep.  83  b, 
and 

Jarmcm  on  WtlU,  3rd  ed.  vol.  2.  p. 
18, 
and  cases  there  cited. 

And  even  if  this  contention  be  incor- 
rect and  the  clanse  does  apply  to  tenants 
in  tail  it  wonld  not  affect  my  client, 
W.  A.  Corbett,  until  he  had  notice  of  the 
condition- 
Doe  V.  BeawlerJe,  11  East,  657. 
Porter  v.  Fry,  1  Vent.  199 ; 
Jn  re  Hodges'  Legacy,  42  Law  J.  Bep. 
(r.s.)  Chanc.  452 ;  s.  c.  Law  Bep. 
16  Eq.  92 ; 
Be  Oait's  Trutl,  2  Hem.  &  M.  46 ; 
B.  0.  83  Law  J.  Bep.  (n.s.)  Chanc. 
495, 
were  also  referred  to. 

Mr.  Blakesley,  for  A.  G.  Corbett,  Mr. 
Barrett,  for  the  purchaser. 

Mr.  Oadman  Jones,  for  the  trustees  of 
T.  G.  Corbett's  will. 

Thb  Masteb  or  thb  Bolls. — ^I  have  no 
doubt  upon  either  point.  First  of  all 
with  regard  to  the  point  of  construction. 
I  admit  that  it  is  a  case  fairly  arguable. 
[After  reading  and  commenting  upon  the 
clause  the  Master  of  the  Bolls  proceeded.] 
There  is  an  imperfect  expression  in  the 
mode  of  devolution,  that  is  of  the  opera- 
tion of  that  which  is  merely  to  give  effect 
to  the  previous  clearly  expressed  clause, 
cutting  down  all  the  previous  clauses, 
but  is  this  imperfect  description  of  the 
mode  of  devolution  to  enable  me  to  say 
that  the  first  description  of  the  person  la 


to  be  confined  to  tiie  tenant  for  li^  and  ihe 
second  description,  namely,  the  cesser  <^ 
the  estate,  is  to  be  confined  to  the  estate 
taUP  I  think  that  that  wonld  violate  the 
ordinary  principles  of  oonstnifition  which 
are  that  you  are  not  to  cut  down  clear 
words  except  by  dear  words,  and  the 
true  view  of  this  claose  as  to  the  last 
part  of  it  is  that  it  is  an  imperfect  and 
mcomplete  description  of  the  mode  in 
which  the  estate  will  then  devolve,  and  no- 
thing more.  I  hold,  therefore,  that  theM 
words  do  apply  to  a  tenant  in  tail,  and, 
consequently,  as  I  have  already  held,  the 
remainderman  was  entitled  in  1868  ;  bat 
as  he  was  then  twenty-one  he  would  cer- 
tainly forfeit  unless  the  fact  of  his  being 
ignorant  of  the  will  itself  and  of  the  con- 
ation will  protect  him. 

Now,  as  to  that,  I  think  the  case  oi 
Porter  v.  Fry  (vibi  tupra)  is  a  dear  and 
distinct  authority.  In  that  case  there 
was  a  devise  to  the  tenant  in  tail 
upon  condition  that  if  the  lady  married 
without  consent  the  estates  should  go 
over  to  the  lessor  of  the  plaintifil  She  did 
many  without  consent,  but  she  had  no 
express  notice  of  iha  devise,  and  it  was 
contended  for  her  that  as  she  did  not 
know  of  the  devise — and  did  not  know, 
therefore,  of  the  condition — that  she  was 
entitled  to  say  that  she  was  not  liable  to 
the  condition  until  she  knew  of  it.  How- 
ever,  the  Judges  gave  judgment  in  favour 
of  the  lessor  of  the  plaintiff  on  this 
ground,  that  that  was  uie  testator's  will, 
that  he  had  made  no  such  exception. 
They  said  if  the  person  liable  to  the  con- 
dition had  been  heir-at-law  and  so  could 
have  entered  under  another  title,  believing 
himself  to  be  in,  under  his  common  law 
title,  he  was  not  to  be  ousted  of  that 
title  without  notice  of  the  will.  Bat 
where  it  was  a  stranger,  that  is  a  peiaon 
not  heir  at  law,  that  stranger  could  only 
take  the  benefit  of  the  devise  nndw  the 
will  by  complying  with  its  terms,  and  if 
he  did  not  know  of  it,  like  the  case  <^ 
any  other  devisee  or  legatee  who  did  not 
know  of  the  devise  or  the  legacy,  it  was  a 
great  misfortune,  but  as  the  case  of  want 
of  knowledge  had  not  been  excepted  by 
the  testator  himself,  they  could  not  make 
a  will  for  him  or  make  a  new  case  <^ 
ezoeption.    When  you  come  to  lock  at 
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tliis  will,  yon  have  a  veiy  good  illustration 
of  this,becausethe  testatoruiioBelf  exempts 
persons  not  entitled  to  possession,  he 
exempts  persons  who  %re  infante,  and  he 
lias  made  no  other  exemptions,  and  upon 
the  principle  of  that  case,  which  I  see 
•was  followed  very  recently  in  the  case  of 
Jie  Hodge's  Trusts  (u&i  svjpra)  where  the 
person  was  in  India — carrying  out  the 
same  principle  that  a  person  who  takes 
by  gift  under  a  will  cannot  plead  want  of 
knowledge  of  the  contents  of  the  will  as 
an  excuse  for  not  complying  with  its  pro- 
visions—on  that  principle  it  appears  to 
me  that  Mr.  Badcock's  client  is  not  ex- 
empted from  the  operation  of  the  clause, 
and  consequently  the  money  representing 
the  estate  which  has  been  sold  will  belong 
to  Mr.  Blakesley's  client,  and  I  will  make 
an  order  accordingly. 

Solicitors — "ilMtxa.  Frem  &  Co.,  for  plaintiff; 
Hesfrs.  R.  M.  &  F.  Lowe,  for  defenJant ; 
HassTS.  White,  Borrett  &  Co.,  for  the  purchaser ; 
Messrs.  BouTerie  &  Oeedes,  for  W.  A.  &  A.  0. 
Corbett. 


} 


DE   SBBBS  V.  CUBES. 


Malihs,  Y.C. 

1874. 
July  20, 27. 

Appointment — Befereneo.  hack  to  InstrU' 
ment  creating  Power — Husband  a/nd  Wife 
— French  Law— Community  of  Oooda— 
Duties  of  Trustees — Costs. 

A  testator  bequeathed  his  residuary  estate 
to  trustees,  in  trust  for  A.  for  life,  and  after 
her  decease  to  pay  tlie  capital  to  such  of  the 
children  of  A.  as  might  be  living  at  her  de- 
cease, in  such  shares  as  she  should  appoint, 
and,  in  default  of  appointment,  to  such 
children  equally. 

A.  had  four  children,  all  of  whom  sur- 
vived her,  and  one  of  whom,  a  daughter,  C, 
became  domiciled  in  France,  and  married  a 
Frenchman,  by  whom  she  had  one  child. 

After  his  death  A.,  in  exercise  of  her 
power,  appointed  one-fourth  of  the  trust  funds 
to  C,  "for  her  separate  iue,"  absolutely, 
and  then  died. 

Section  1,401  of  the  Code  Napoleon  pro- 
vides that  aU  property  belonging  to  the  hus- 
band and  wife  at  the  time  of  ilieir  marriage, 
or  coming  to  them  by  succession  or  donation 
during  the  marriage,  shall  fall  into  the 


"  community  of  goods,"  and  vest  in  thent  m 
equal  moieties,  "if  the  donor  have  not  ex. 
pressed  himself  to  the  contrary."  O.'s 
daughter  therefore,  according  to  the  law  of 
France,  claimed  to  be  entiUed  to  a  moiety 
of  the  appointed  fund,  contending  that  her 
mother  had  an  interest  or  property  in  tlie 
fund  ai  the  timie  of  her  marriage. 

Upon  bill  filed  by  0.  to  compel  the  trustees 
to  pay  the  wliole  of  the  appointed  fund  to  Iter- 
self, — Held,  that  0.  was  entitled  to  the  whole 
fund,  on  the  ground,  first,  that  her  right  to 
it  accrued  at,  and  not  before  the  date  of  the 
appointment,  when,  in  consequence  of  her 
husband's  death,  there  was  no  "  community 
of  goods;"  and,secondly,  that  even  assuming 
she  had  a  property  in  the  fund  at  the 
date  of  her  marriage,  the  donor  had,  by 
appointing  the  fund  to  her  "for  her  separate 
use,"  expressed  an  intention  that  the  law 
of  community  should  not  attach  to  it. 

In  re  Vizard's  Tmsto  (35  Law  J.  Rep. 
(n.s.)  Chanc.  804;  s.  c.  Law  Bep.  1 
Chanc.  App.  588)  reluctantly  followed. 

As  the  trustees  ought  to  have  paid  the 
plaintiff  at  least  the  one  moiety  of  the  ap- 
pointed fund  to  which  she  was  in  any  case 
entitled,  and  might  have  paid  the  other 
moiety  into  Court,  under  the  Trustee  Relief 
Acts,  they  were  only  allowed  their  costs  of 
the  suit  as  between  party  and  party. 

Further  consideration. 

John  Carson  by  his  will,  dated  the  2l8t 
of  March,  1835,  devised  all  his  real  and 
personal  estate  to  trustees,  upon  trust  to 
pay  certain  legacies ;  and  as  to  the  residue 
of  the  estate,  he  directed  his  trustees  to 
pay  the  income  thereof  to  his  daughter, 
Agnes  Turner,  during  her  life,  for  her 
separate  use,  and  after  her  decease  to  pay 
the  capital  of  such  residue  unto  and 
among  such  of  the  children  of  his  said 
daughter,  Agnes  Turner,  as  might  be 
living  at  her  decease,  in  such  shares  and 
in  such  manner  as  she,  notwithstanding 
coverture,  should  by  deed  or  will  appoint, 
and,  in  default  of  such  appointment,  unto 
and  equally  between  such  children  of  the 
said  Agnes  Turner  respectively. 

The  testator  died  in  1836,  possessed  of 
property  to  a  very  large  amount.  His 
daughter,  Mrs.  Turner,  had  four  children, 
one  of  whom  was  the  plaintiff,  Caroline 
Sophia  de  Serre,  who,  in  1851,  married  a 
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Frenchman,  and  had  by  him  one  child,  a 
daughter. 

Monsieur  de  Serre  died  in  1857,  and  bj 
a  deed,  dated  the  18th  of  March,  1870, 
Mrs.  Tnmer,  in  exercise  of  the  power 
given  to  her  by  her  Other's  will,  ap- 
pointed a  sum  of  6,5002.,  being  one- 
fourth  of  hia  residuary  estate,  to  her 
daughter,  the  plaintiff,  Madame  de  Serre, 
for  her  separate  use  absolutely,  in  case 
she  survived  her  mother,  Mrs.  Turner. 

Mrs.  Turner,  the  tenant  for  life,  died  in 
1871,  whereupon  Madame  de  Serre  ap- 
plied  to  the  trustees  of  the  will  for  pay- 
ment of  the  6,600Z.  appointed  to  her  by 
her  mother,  but  they  refused  to  pay  the 
same  to  her,  on  the  g^und  that  tfa  e  plaintiff 
had,  by  her  marriage,  acquired  a  French 
domicile;  and  that,  according  to  the 
French  law,  the  reversionary  interest  to 
which  she  was,  at  the  time  of  her  mar- 
riage, entitled  under  her  gprandfather's 
wUl,  fell  into  the  "  community  of  goods," 
and  therefore  vested,  as  to  one  moiety 
only,  in  Madame  de  Serre,  and,  as  to  the 
other  moiety,  in  her  daughter. 

The  mother  then  filed  this  bill,  to  com- 
pel the  trustees  to  pay  over  to  her  the 
6,500i.  The  trustees  relied  on  the  1,401st 
section  of  the  Code  Napoleon,  which,  so 
&r  as  is  material,  is  as  follows — 

"  Commnniiy  (on  marriage)  is  com- 
posed actively — first,  of  all  uie  moveable 
property  which  the  married  parties  pos- 
sessed at  the  day  of  the  celebration  of  the 
marriage,  together  with  all  moveable  pro- 
perty which  falls  to  them  during  the 
marriage,  by  title  of  succession,  or  even 
of  donation,  if  the  donor  have  not  ex- 
pressed himself  to  the  contrary ;  second, 
of  aU  the  fruits,  revenues,  interests  and 
arrears,  of  what  nature  soever  they  may 
be,  &llen  due  or  received  during  the  mar- 
riage, and  arising  from  property  which 
belonged  to  the  married  persons  at  the 
time  of  the  celebration,  or  &om  such  as 
has  fallen  to  them  during  the  marriage 
by  any  title  whatsoever  "  (1). 

(I)  The  section  in  the  original  is'as  follows:— 
"  La  comnmnauU  Be  compose  activement,  1°.  De 
tout  le  mobilier  ques  lea  ^poux  poasidaient  au  jour 
de  la  calibration  du  mariage,  ensemble  de  tout  le 
mobilier  qui  leur  &:Iioit  pendant  le  manage  a  titre 
de  succession  ou  mime  de  donation,  a  le  donateur 
n'a  esprimi  le  contiaire;  2*   Detous  les  fruits, 


Mr.  OUuse  and  Mr.  Maonaghten,  for  the 
plaintiff,  Madame  de  Serre. — Madame  de 
Serre's  title  to  the  fund  was  a  new  inte- 
rest acquired,  for  the  first  time,  at  the 
date  of  the  appointment,  that  is,  after  her 
husband's  death,  and  therefore  the  Fr^idi 
law  does  not  apply. 

In  re  Vizard's  Tnutt,  35  Law  J.  Hep. 

(m.8.)  Chano.  804;  s.  c.  Ibid.  460; 

B.  0.  Law  B«p.  1  Chanc.  App.  &88; 

B.  c.  Ibid.  1  Bq.  667, 

is  on  all  fours  with  this  case.   It  has  long 

ago  been  settled  that  where  a  person  takes 

by  the  execution  of  a  power,  he  takes 

under  the  power,  and  not  from  the  date 

of  the  instrument  creating  the  power ; 

The  Duke  of  Marlborough  v.  Lord  Qo- 

dolphitt,  2  Ves.  sen.  61. 
Lee  Y.  OUUng,  2  Jurist  (h.s.)  850 ; 
B.  c.  25  Law  J.  Bep.  (h.s.)  Chanc 
580, 
is  another  authority  in  onr  &vour,  and  is 
referred  to  without  disapprobation  in 
Sugden  on  Powers,  8th  edit.  p.  78. 
Moreover,  even  assoming  that  Madame 
de  Serre  had  any  property  in  the  fund  at 
the  date  of  the  marriage,  yet  the  ap- 
pointor having  appointed  it  to  her  for  her 
separate  use,  has  expressed  an  intention, 
within  the  meaning  of  the  1,401st  section, 
that  the  fund  shall  not  fall  into  the  com- 
munity of  goods. 

[Malins,  V.O.,  mentioned 
Hole  V.  Escott,  4  M.  A  Cr.  187 ;  s.  c. 
2  EL  444;  8.  c.  6  Law  J.  Bep. 
(H.s.)  Chanc.  355;  s.  c.  8  Ibid.  83.] 
Mr.  J.  Pearson  (Mr.  Inee  with  him) 
for  the  daughter  of  Madame  de  Serre. — 
We  submit  that  Madame  de  Serre  had,  at 
the  time  of  her  marriage,  a  vested  inte- 
rest in  this  fund,  subject  to  be  divested  in 
the  event  of  her  death  in  her  mother's 
lifetime — 

Higden  y.   WiUiamton,  3   P.  Wms. 

132; 
1  Feame  on  Contingent  Benuundert, 

226-229  (Sect.  9). 
Be    Frowd's    Settlement,     10     Lav 
Times,  N.S,  367 ;  b.  c.  4  N.E.  64, 

rerenns,  int^rits,  et  arrerages,  de  qnelque  nature, 
qu'ils  Boient,  eclias  ou  per;us  pendant  le  manage 
et  proTenant  des  biens  quiappartenaient  anx^poni 
lore  de  la  ciUbration,  ou  de  ceux  qui  leur  scat 
echtts  pendant  le  maiiage,  a  quelqne  titre  que  ee 
Boit." 
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is  a  direct  anthoritj  in  oar  BiTonr,  thoagli 
'we  admit  it  cannot  stand  with 

In  re  Vizard's  Trusts  («M  supra). 

Bat  in  the  latter  case,  when  before  the 
Coart  of  Appeal,  Lord  Justice  Knight 
Brace  does  not  appear  to  hare  altogether 
agreed  with  Lord  Justice  Tamer. 

Madame  de  Serre's  interest  at  the  time 
of  her  marriage  was  also  a  species  of  pro- 
perty which  IS  recognised  hy  the  French 
law,  and  is  termed  "  esp^rance,"  that  is, 
tpes  poesessionis,  which  is  clearly  pro- 
perty within  the  meaning  of  the  Code 
Kapoleon :  14  Doranton,  124. 

The  interest  she  acquired  under  the 
appointment  was  no  new  interest,  for  she 
took  under  it  the  same  share  that  she 
would  have  taken  under  her  grand&ther's 
will,  in  de&ult  of  appointment. 

WiUoughby  r.  MiddUlon,  2  J.  &  H. 
344;  s.  c.  31  Law  J.  Rep.  (n.b.) 
Ghanc.  683, 
is  also  an  authority  that  the  fond  should 
he  considered  as  having  been  her  pro- 
per^ at  the  date  of  her  marriage. 

The  appointment  to  her  "  separate  use  " 
cannot  have  reference  to  her  first  mar* 
riage,  for  she  was  at  that  time  a  widow ; 
the  words  could  only  take  effect  if  she 
married  again. 

We  therefore  submit  that  her  interest 
in  the  fund  at  the  time  of  her  marriage 
was  property  within  the  meaning  of  the 
French  law,  and  that  the  mother  and 
daughter  take  in  equal  moieties. 

Mr.  Higgins  and  Mr.  W.  W.  Karslake, 
for  the  trustees  of  the  will,  asked  for 
their  costs  as  between  solicitor  and  client. 

Mr,  Maenaghien,  in  reply. 

Maurs,  V.G.,  said  the  case  raised  a 
point  of  very  considerable  nice^  and  im- 
portance as  between  the  French  law  and 
English  law.  The  plaintiff,  the  testator's 
granddaughter,  in  1851  married  a  French- 
man. The  husband  died  in  1857,  and  in 
1870  the  appointment  of  6,5002.  to  Ma- 
dame  de  Serre  was  executed  by  her 
mother.  The  question  was  whether  the 
6,5002.  80  appointed  belonged  to  Madame 
de  Serre  atMolately,  or  to  her  and  her 
daughter  in  equal  moieties.  The  question 
arose  on  the  1,401st  section  of  the  Code 
N^oleon,  which  was  as  follows — [His 
Honour  then  read  the  section,  and  con- 


tinued]— Now  at  the  date  of  the  marriage 
it  was  perfectly  clear  that  Madame  de 
Serre  had,  under  the  will  of  her  grand- 
&ther,  an  interest  in  his  property.  She 
had,  therefore,  at  that  time  "  property," 
according  to  the  decision  in  Higden  v. 
WUliamson  (ubi  supra).  There  it  was  a 
contingent  interest  belonging  to  a  bank- 
rupt, and  the  question  was  whether  it 
passed  to  his  assignees  or  not;  it  was 
held  that,  inasmuch  as  it  was  a  kind  of 
interest  or  properly,  which  the  bankrupt 
mi^ht  have  released,  it  did  pass  to  ms 
assignees. 

So,  in  this  case,  Madame  de  Serre's 
share  being  contingent  on  her  surviving 
her  mother,  it  was  property  vested  in  her 
at  the  time  of  her  marriage,  and  it  was 
clear  that  if  nothing  more  had  been  done, 
or  if  no  appointment  had  been  made,  that 
hope  or  expectation  which  she  then  had 
would  have  come  under  the  "  community 
of  goods,"  according  to  the  Code  Napo- 
leon; and,  it  being  an  interest  at  her 
marriage,  her  daughter  would  be  entitled 
to  the  share  which,  by  the  community, 
vested  in  the  father.  But  the  &ther 
died  in  1857,  and  by  the  deed  of  appoint- 
ment, executed  in  March,  1870,  after 
reciting  the  will  of  the  grandfather,  Ma- 
dame de  Serre's  mother  appointed  the 
6,600Z.  to  her,  for  her  separate  use,  if  she 
survived  her  mother.  The  question  was 
whether  Madame  de  Serre  derived  that 
sum  under  her  grandfather's  will,  or 
whether  she  acquired  it  under  the  deed 
of  March,  1870,  because,  if  it  was  derived 
under  the  will,  it  was  bound  by  the  com- 
munity, whereas,  if  it  was  acquired  undo* 
the  deed,  it  then  vested  in  her  for  the 
first  time,  and  not  during  the  coverture. 
Did  it  then  vest  at  the  date  of  the  deed, 
or  at  the  date  of  the  marriage  ?  Now  he 
was  not  at  liberty  to  do  otherwise  than 
follow  the  decisions. 

In  Lee  v.  Olding  (vhi  supra),  a  most 
important  case,  decided  in  1856,  there 
was  an  exclusive  power  of  appointment 
of  certain  trust  mnds  vested  in  a  father 
in  &voar  of  his  children,  with  a  limita- 
tion, in  default  of  appointment,  to  the 
children  equally.  There  were  two  children, 
one  of  whom,  a  son,  became  bankrupt, 
and  therefore,  whatever  he  would  have 
taken  in  default  of  appointment,  would 
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have  passed  to  his  assignees;  bat  the 
son  having  obtained  his  certificate,  the 
father,  two  days  afterwards,  made  an 
appointment  of  the  whole  fond  in  his 
&yoar.  The  qneetion  was  whether  his 
assignees  took  the  moiety  which  he  wonld 
have  taken  in  de&olt  of  appointment,  and 
it  was  decided  by  Vice- Chancellor  Stnart 
that  he  took  the  whole  fand,  as  against 
his  assignees,  the  right  to  the  property 
being  acqnired,  not  under  the  instm- 
ment  creating  the  power  of  appoint^ 
ment  bat  by  the  deed  executing  the 
power.  If  that  case  was  hiw  then  Ma- 
dame de  Serre  took  nnder  the  appoint- 
ment, and  from  the  date  of  the  appoint- 
ment, that  is,  thirteen  years  aftier  her 
hnsband's  death.  Was  then  the  decision 
in  Lee  v.  Olding  (uhi  twpra)  law  P  The 
very  same  question  arose  in  In  re  Vizard's 
TrusU  (u&t  tupra),  in  which  he  himself 
was  counsel,  and  ai^ned  that  Lee  v.  Old- 
ing (uhi  gnpra)  was  not  law.  There  Vioe- 
Chancellor  Stnart  followed  his  own  deci- 
sion in  Lee  v.  Olding  (ubi  supra),  and, 
npon  the  case  coming  before  the  Court  of 
Appeal — althongh  there  was  apparently  a 
conflict  of  opinion.  Lord  Justice  Turner 
agreeing  with  Vice-Chancellor  Stuart,  and 
Lord  Justice  Knight  Bruce  seeming  to 
diffei^— the  decision  of  Vice- Chancellor 
Stuart  was  affirmed.  In  that  case  the 
mother  appointed  to  her  children  exactly 
what  they  would  have  taken  in  default  of 
appointment;  the  appointment  did  not 
alter  theirpositions  in  the  slightest  degree. 
Before  the  date  of  the  appointment  one  of 
the  sons  had  executed  an  assignment  for 
the  benefit  of  his  creditors,  and  the  ques- 
tion arose  whether  the  creditors  took  his 
share,  or  whether  he  took  it  himself  ab- 
solutely. It  was  decided  by  the  Court  of 
Appeal  that  he  took  imder  the  appoint- 
ment, and  not  as  in  default  of  appoint- 
ment, and  that  consequently  his  creditors 
took  no  interest.  Mr.  Pearson  had  said 
that  in  that  case  there  was  a  power  to  go 
beyond  the  persons  to  whom  the  appoint- 
ment was  actually  made,  but  he  was  of 
opinion  that  that  made  no  difference. 
Was  he,  then,  at  liberty,  under  these  cir- 
cumstances, the  decision  of  Vice- Chan- 
cellor StuiuH}  in  that  case  having  been 
affirmed  by  the  Court  of  Appeal,  to  say 
thttt,  this  lady  having  this  fund  appointed 


to  her  thirteen  years  after  her  husband's 
death,  what  was  appointed  to  her  vested 
in  her  husband  ?  In  the  absence  of  any 
contract,  the  law  of  France  gave  half  to 
the  husband  and  half  to  the  wife,  whereas 
the  law  of  £ngland  gave  the  whole  to  the 
husband.  He  was  of  opinion  that  M»> 
dame  de  Serre  took  under  the  deed  of 
appointment.  Much  was  to  be  said  is 
favour  of  Be  FrovxCt  Trusts  {ubi  supra), 
and  against  Lee  v.  Olding  (ubi  supra),  and 
if  he  were  at  liberty  to  decide  for  hims^ 
he  should  decide  that  the  money  vested 
in  the  husband.  But  Be  Frowd's  Trutb 
(ubi  supra)  was  decided  before  In  re 
Vizard^ s  Trusts  (ubi  supra),  and  was  at 
variance  with  Lee  y.  Olding  (ubi  supra), 
the  decision  in  which  was  directiy  in  the 
teeth  of  it  In  Be  Frowd^s  ZVttste  (M 
supra)  a  marriage  settlement  contained  a 
covenant  by  the  husband  and  wife  for  the 
settlement  of  all  property  then  vested  in 
the  wife.  At  the  time  of  the  marriage 
the  wife  was  entitled,  in  default  of  v^ 
pointment,  to  the  funds  settled  by  ha 
father's  marriage  settlement.  The  funds 
were  afterwards  appointed  to  the  wife 
absolutely,  for  her  separate  use,  and  it 
was  decided  by  Vice-Chanoellor  Wood 
that  they  were  subject  to  the  covenanl 
He  was  bound  to  say  his  own  judgment 
would  concur  with  that,  but  he  would  he 
obliged  in  such  a  case  now  to  decide  that 
such  a  covenant  did  not  bind  the  property, 
and  that  whatever  the  wife  had  at  the 
date  of  the  marriage  vras  displaced  bytiie 
appointment.  In  The  Ihke  of  MarUxh 
rottgh  T.  Lord  Ocdolphin  (ubi  supra)  it 
was  decided  that  shares  appointed  by 
will  to  children  who  died  in  the  ap- 
pointor's lifetime  did  not  vest  in  th^ 
representatives,  but  lapsed ;  but  the  ques- 
tion there  before  the  Court  became  im- 
material here,  because  the  point  did  not 
arise,  this  not  being  a  testamentary  ap- 
pointment. WUloughhy  v.  Middleton  (tjn 
supra)  had  not  much  application  to  this 
case. 

This  then  being,  as  he  understood,  ib^ 
English  law,  what  was  the  French  law  ?. 
The  opinions  of  distinguished  French 
advocates  had  been  read  to  him,  but  ha 
agreed  with  the  opinion  of  the  learned 
advocate  who  advised  the  plaintifi  rathor 
than  with  the  opinions  of  the  others. 
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Another  point  was  that  the  fond  had 
been  appointed  to  Madame  de  Serre  "  for 
her  separate  nse."  What  was  the  effect 
of  that  ?  It  was  true  that  the  words  had 
reference  rather  to  a  future  marriage.  He 
Understood  that  by  the  French  law  com- 
mnnity  attached  to  d1  the  property  coming 
to  the  husband  and  wife  during  the  cover- 
ture, "  if  the  donor  have  not  expressed 
himself  to  the  contrary."  He  was  of 
opinion  that  the  words  "  for  her  separate 
'nee  "  must  not  be  disregarded.  It  was  a 
declaration  on  the  part  of  the  donor  (as- 
suming that  the  plaintiff  had  a  property 
in  the  fond  at  the  date  of  her  nmrriage), 
that  the  one,  and  not  both,  should  have 
the  fund. 

On  the  whole,  therefore,  he  was  of 
opinion — first,  on  the  ground  that  the 
right  to  the  fund  accrued  under  the  ap- 
pointment of  1870,  when  there  was 
neither  commnnity  nor  coverture;  and, 
secondly,  on  the  ground  that  the  fund 
was  appointed  to  the  plaintiff  for  her  se- 
parate use — that  the  rand  belonged  to  her 
absolutely,  and  there  must  be  a  declaration 
accordingly.  The  only  question  remaining 
was  as  to  costs.  In  any  view  of  the  case 
the  plaintiff  was  entitled  to  a  moiety  of 
the  land.  The  course,  therefore,  open  to 
tbe  trustees  was  simple,  for  they  might 
with  safety  have  paid  one  moiety  to  her, 
and  have  paid  the  other  moiety  into 
Court  under  the  Trustee  Relief  Acts.  As 
they  had  not  chosen  to  adopt  this  course, 
he  should  only  give  them  their  costs  as 
between  party  and  party.  The  daughter 
must  have  her  costs  as  between  solicitor 
and  client. 


Soliciton — ^Messrs.  Pilgrim  &  FhillipB,  for  plain- 
tiff: Messrs.  Fetgram  &  Hodgkinson  and 
Messrs.  Clarke,  Woodcock  &  Byland,  for  de- 
fendants. 


LOKDS  Jc8t:CBS."J  WILLIAMS  V.THBATLBSBURt 
1874.  >        AND  BUOKINOBAU  BAIL- 

Angnst  6.    J       way  compant. 

Lands  Glauses  Consolidation  Act,  1845 
(8^9  Vict.  c.  18),  see.  69— Land  pur. 
chased  by  Railway  Company  from  limited 
Owner — Application  of  Purchase  Money — 
Permanent  Improvements — Behuilding  of 
Parsonage  House. 

Srw  Skbiks,  43. — Cbano. 


A  raihoay  cotnpany  ioolcpart  of  the  glebe 
land  belonging  to  a  rectory.  The  patron 
of  the  living  and  the  bishop  agreed  with 
tlie  rector  that  the  purchase  money,  when 
paid  by  the  company,  shotdd  be  applied 
in  paying  part  of  the  expense  of  rebuild- 
ing the  rectory  house,  which  was  in  a 
ruinous  condition,  the  remainder  of  the 
tnoney  required  being  borrowed  from  Queen 
Anne's  Bounty.  The  company  neglected 
for  some  years  to  pay  the  money,  and  in 
order  to  complete  the  rebuilding  the  rector 
advanced  a  sum  equal  to  the  purchase  money 
himself.  The  company  having  paid  the 
purchase  money,  the  rector,  the  patron  and 
the  bishop,  petitioned  that  it  might  be  paid 
to  the  rector  to  recoup  his  advance : — 
Held,  that  the  Court  had  no  power  under 
section  69  of  the  Lands  Clauses  Act  to 
direct  such  an  application  of  the  money. 

This  was  a  petition  in  the  above  suit 
and  under  the  Lands  Clauses  Act,  1845. 

The  above  company,  under  their  parlia- 
mentary powers,  required  to  take  a  portion 
of  the  glebe  lands  belonging  to  the  rectory 
of  Waddesdon. 

The  compensation  to  be  paid  by  the 
company  was  assessed  at  700{.  Great  de- 
lay took  place  in  the  payment  of  the 
money,  and  in  November,  1871,  the  above 
soit  was  instituted  by  the  rector  against 
the  company  to  compel  them  to  pay.  The 
bill  also  asked  for  an  injunction  to  restrain 
the  company  from  continuing  in  posses- 
sion of  the  land  until  the  money  was  paid, 
and  for  a  declaration  that  tbe  plaintiff  was 
entitled  to  a  lien  on  the  land  for  the  7001. 
and  interest,  and  for  a  sale  (if  necessary) 
to  enforce  the  lien. 

The  parsonage  house  being  in  a  ruinous 
condition,  it  was  determined  to  rebuild  it. 
Part  of  the  money  necessary  for  this  pur- 
pose was  borrowed  by  the  rector  from  the 
Commissioners  of  Queen  Anne's  Bounty, 
and  the  patron  of  the  living  and  the  bishop 
gave  their  consent  that  the  7002.  should, 
when  paid  by  the  company,  be  applied  in 
making  up  the  rest  of  the  sum  required 
for  the  rebuilding.  Meanwhile  the  rector 
advanced  the  700{.  himself,  and  the  re- 
building was  completed.  The  700/.  having 
been  at  length  paid  by  the  company  to 
the  rector,  the  petition  was  presented  by 
the  rector,  the  patron,  and  the  bishop 
6N 
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asking  iihat  the  7002.  might  be  retained 
by  the  rector  in  repayment  of  the  7001. 
which  he  had  adTanced  for  the  rebnilding. 
The  Master  of  the  Bolls  was  desirous 
of  making  the  order  asked  for  if  he  conld, 
bat  he  doubted  whether  the  Conrt  had 
power  under  section  69  of  the  Lands 
Clauses  Act  to  sanction  this  application 
of  the  money,  and  the  petition  was  there* 
fore  by  bis  desire  brought  before  the 
Court  of  Appeal. 

Mr,  Townsend,  for  the  petitioner.— Aa 
order  such  as  we  ask  was  made  in 

Ex  2'arte  The  Incumbent  of  Whitfield, 

1  J.  4  H.  610  ;  8.  c.  30  Law  J. 

Bep.  (n.s.)  Chanc.  816 ; 
the  only  difference  being  that  the  build- 
ing was  not  completed  at  the  time  when 
the  petition  was  presented.  The  delay 
in  the  present  case  is  the  iault  of  the 
company. 

[Mellibh,  L.J.  —  I  think  it  was  a 
stretching  of  the  words  of  section  69 
when  the  Conrt  allowed  money  to  be  laid 
out  in  buildings.  But  if  a  limited  owner 
has  chosen  to  lay  out  his  own  money  in 
that  way,  what  power  has  the  Court  to 
order  hun  to  be  recouped  ?] 
In 

In  re  Leigh's  Eitaie,  40  Law  J.  Bep. 

(n.s.)  Chanc.  687 ;  s.  c.  Law  Bep. 

6  Chanc.  887, 
where  the  Court  refused  to  allow  a  tenant 
for  life  to  be  recouped  money  which  he 
had  already  laid  out,  the  remaindermen 
objected.  In  the  present  case  the  only 
persons  who  can  represent  future  interests 
join  in  the  petition.    In 

Ex  parte  The  Rector  of  Olaypole,  42 

Law  J.  Bep.  (n.s.)  Chanc.  776; 

s.  c.  Law  Bep.  16  Eq.  574, 
the  purchase  money  of  glebe  land  taken 
by  a  railway  company  was  allowed  to  be 
expended  in  additions  to  the  parsonage 
house. 

Mr,  B,  B.  Stcati,  for  the  company. 

James,  L.J. — It  is  utterly  impossible  to 
comply  with  this  petition.  We  have  no 
more  power  to  order  this  money  to  be 
applied  in  this  way  than  to  order  it  to  be 
paid  to  any  other  person  in  the  world. 
The  69th  section  says  that  the  money  may 
be  applied  in  the  purchase  of  other  land, 
to  be  convoyed  and  settled  upon  the  hke 


uses  as  the  land  in  respect  of  which  the 
money  was  paid,  A  construction  has 
been  put  on  these  words  as  allowing  the 
money  to  be  laid  out  in  new  buildings 
upon  the  settled  estate,  considering  them 
as  a  permanent  improTement  to  the 
estate.  The  present  iq>plication  shews 
the  danger  of  stretching  the  words  of 
an  Act  of  Parliament.  Each  time 
the  words  are  stretched  this  is  used 
as  a  precedent  for  stretching  them  still 
farther.  The  decisions,  however,  do  not 
authorise  us  to  do  what  is  now  asked.  I 
am  sorry  for  this  gentleman,  for  he  ap- 
pears to  hare  been  misled  in  the  matter. 
But  we  have  no  more  power  to  do  what  he 
asks  than  we  should  have  had  to  order  the 
land  which  the  company  have  taken  to  be 
sold  in  order  to  raise  funds  for  rebuildii^ 
the  parsonage  house.  The  Act  does  not 
authorise  it. 

Meixish,  L.J. — I  am  of  the  same 
opinion.  I,  too,  am  sorry  for  the  position 
in  which  the  rector  is  placed.  But  it  is 
utterly  impossible  to  say  that  the  proposed 
application  of  the  money  would  be  a  pur> 
chase  of  other  lands  to  be  settled  to  the 
same  uses.  We  cannot,  because  all  parties 
interested  consent,  make  an  order  which 
the  Act  does  not  authorise. 

The  applicaiion  iau  refused,  and  the 
money  was  ordered  to  be  inrested 
and  the  interest  paid  to  the  rector. 

Solicitors — Messrs.  Evans,  Foster  &  Butter,  agents 
for  tit.  J.  Nevton,  Leighton  Bazxaid,  for  peti- 
tioner; Messrs.  White  &  Buckston,  for  the 
company. 


JlSSEL,  M.B.*! 

1874.        >         JONES  f.  uxytD. 
May  4.      J 

Demurrer — Partnership — Lunatic  Bart- 
ner — Suit  for  DissoluHon  by  Next  Friend. 

A  partner  who  has  become  incurably  in- 
sane may  obtain  a  decree  for  dissottUion  of 
the  partnership  on  this  ground,  and  <d- 
though  he  has  not  been  found  lunatic  by 
inquisition,  may  institute  a  suit  for  disso- 
lution by  his  next  friend,  alleging  that  the 
lunatic  is  incurably  insane,  and   that  ilie 
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dissolution  is  for  the  benefit  of  the  hmatic, 
the  Court  will  entertain  the  suit,  in  order  to 
protect  the  property  of  the  lunalie. 

Bill  was  filed  by  the  plaintiff  {described 
as  a  person  of  unsound  mind,  not  so  found) 
by  his  next  friend,  stating  that  the  plaintiff 
and  defended  had  entered  into  partnership 
for  fourteen  years,  determinable  by  notice  at 
the  end  of  seven;  that  the  plaintiff  had 
since  become  incuraily  insane ;  that  since 
he  had  become  insane  the  defendant  had 
given  notice  to  determine  the  partnership, 
and  also  had  attempted  to  withdraw  the 
notice ;  and  that  dissolution  wouJd  be  for 
the  benefit  of  the  lunaUe : — Held,  on  de- 
murrer, first,  that  the  notice  to  dissolve 
having  been  given  to  the  insane  partner 
covld  not  be  withdraiim. 

Secondly,  that,  independently  of  this,  on 
the  allegations  that  the  plaintiff  was  in- 
curably insane,  and  that  it  was  for  his 
benefit  that  the  partnership  should  be  dis- 
solved, the  Court  woidd  entertain  the  suit, 
as  it  was  necessary  that  the  property  of  the 
lunatio  should  be  protected;  but  quaere, 
whether  a  final  decree  could  be  made  with- 
out an  application  in  Umaey. 

By  articles  dated  the  15th  of  April, 
186/,  the  plaintiff  and  defendant  agreed 
to  enter  into  partnership  as  chain  and 
nail  mannfiEictnrers,  for  fourteen  years, 
from  the  Slst  of  March,  1867,  "  subject 
to  the  provisions  thereinafter  contained 
for  determining  the  said  partnership." 

The  articles,  according  to  the  construe- 
tion  put  upon  them  by  the  Master  of  the 
Bolls,  provided  that  the  partnership  might 
be  determined  at  the  end  of  the  &«t 
seven  years  by  either  partner  previously 
giving  to  the  other  notice  to  determine  on 
the  3lBt  of  March,  1874. 

On  the  Ist  of  April,  1874,  this  bill  was 
filed  by  J.  Jones  (described  as  a  person 
of  unsound  mind,  not  so  found),  by  his 
next  friend,  praying  for  a  dissolution  of 
the  partnership,  as  from  the  31st  of 
March,  1874,  an  account  and  receiver. 
The  bill  alleged  that  about  three  years 
before  the  plajntiff,  "  owing  to  softening 
of  the  brain,  became  and  has  ever  since 
continued  incapable  of  attending  to  busi- 
ness, and  is  now  in  fact  of  unsound  mind." 

That "  on  the  17th  of  September,  1873, 
the  defendant  gave  notice  to  the  plaintiff 


and  his  family  of  his  intention  to  dissolve 
the  partnership  upon  the  3lBt  of  March, 
1874,  when  the  first  seven  years  thereof 
expired." 

That  on  the  28th  of  March,  1874,  the 
defendant  served  on  the  plaintiff  a  notice 
in  writing  that  he  withdrew  his  former 
notice. 

That  it  was  expedient  and  for  the  be- 
nefit of  the  plaintiff  that  the  partnership 
should  be  dissolved. 

The  defendant  put  in  a  general  de- 
murrer to  the  bill  for  want  of  equity. 

Mr.  Fischer  and  Mr.  Maidlow,  for  the 
demurrer. — The  plaintiff  relies  on  two 
grounds — first,  that  the  defendant  has 
given  notice  to  dissolve ;  the  answer  to 
this  is,  that  the  notice  was  prospective, 
and  before  the  time  fixed  for  dissolution. 
Before  the  partnership  was  actually  dis- 
solved by  it,  it  could  be  and  was  with- 
drawn. 

The  second  ground  is  the  insanity  of 
the  plaintiff.  As  to  this,  in  the  first 
place,  insanity  is  not  a  ground  for  disso- 
lution by  either  partner,  unless  the  insa- 
nity is  incurable,  and  there  is  no  allega- 
tion that  the  pliuntiff  is  "  incnrably  "  in- 
sane. 

If  there  were  such  insanity  the  right 
to  dissolve  for  incapacity  belongs  to  the 
sane  partner  only. 

And  if  dissolution  were  obtained  at  the 
instance  of  the  sane  partner,  it  could 
only  be  dissolution  from  the  date  of  de- 
cree, not  from  the  Slat  of  March,  as 
pr^ed. 

But  in  fact  there  can  be  no  dissolution 
at  the  instance  of  the  lunatic  partner,  if 
the  sane  partner  wishes  to  continue — 
Jones  V.  Noy,  2  MvL  &  K.  125 ;  s.  c. 

3  Law  J.  Bep.  (n.s.)  Chanc.  14; 
8aye  v.  Bennet,  1  Cox,  107  ; 
Waters  v.  Taylor,  2  Ves.  4  B.  299. 

At  all  events,  a  suit  cannot  be  insti- 
tuted by  a  next  friend. 

ifr.  iSoM%afe  referred  to  an  unreported 
case  of 

Fisher  V.  Melles,  M.R.  1870,  F.  3, 
before  Lord  Bomilly  (1). 

(I)  The  original  bill  in  this  suit  -was  filed  in 
January,  1870,  a8  a  suit  by  "  J.  0.  Fisher,  a  per- 
son of  weak  mind,  by  William  Jones,  his  &tiier  and 
next  fiiend,  plaintiff,"  against  W.  Helles  and  three 
othetSidefwoants,"  alleging  that  the  plajjitiff  had 
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In  that  case  there  were  charges  of 
frand,  and  then  the  Court  might  in- 
terfere to  protect  the  lunatic.  But  no 
such  case  is  made  out  here,  and  there  are 
grave  objections  to  permitting  such  a 
suit  to  be  instituted. 

in  1856  entered  into  partnersliip  witli  the  defend- 
ant W.  Helios,  for  fourteen  years,  from  the  24th 
of  June,  1856 ;  that  the  plaintiff's  intellect  had 
been  impaired  by  softening  of  the  brain,  and  he 
bad  become  incapable  of  attending  to  business ; 
that  while  so  incapable,  the  defendant,  W.  Melles, 
exercising  undue  influence,  had  induced  him  to 
enter  into  a  new  agreement  with  the  other  defend- 
ants, venr  much  to  their  advantage ;  and  prayed 
for  an  injunction  to  restrain  such  defendants 
from  meddling  with  the  asseta,  for  a  declaration 
that  the  new  agreement  was  void,  and  that  the 
partnership  of  Fisher  &  Melles  might  be  dis- 
solved and  wound  up. 

On  the  14th  of  March,  1870,  Lord  Romilly, 
M.R.,  made  the  following  order : 

"  His  Lordship  being  of  opinion  that  no  case 
was  established  against  the  defendants  of  undue 
influence  or  fraud  against  the  plaintiff,  and  that 
the  cost  of  so  much  of  the  bill  as  charges  undue 
influence  or  fraud,  should  ultimately  be  paid  to 
the  defendants  by  the  nest  friend  of  the  plaintiff; 
His  Lordship  doth  order  that  the  motion  do  stand 
over,  to  enable  an  application  to  be  made  to  the 
Lords  Justices  of  Appeal,  to  establish  the  fact 
that  the  plaintiff  is  a  person  of  such  unsoiud 
mind  as  to  be  incapable  of  taking  care  of  him- 
self or  his  property,  and  any  of  the  parties  to  be 
at  liberty  to  apply  as  they  may  be  advised,  but 
notwithstanding  this  order,  the  plaintiff  be  at 
liberty,  within  three  weeks  from  this  date,  to 
amend  the  prayer  of  his  bill  by  additions  there- 
to, in  such  manner  as  he  shall  think  fit,  without 
prejudice  to  any  question  in  the  cause." 

A  petition  in  lunacy  was  presented,  and  the 
plaintiff  was  found  lunatic  by  inquisition,  and  the 
next  friend  appointed  his  committee,  and  by  sup- 
plemental order  appointed  to  conduct  the  suit  in 
that  capacity,  the  title  of  the  suit  having  been 
I  ^tered  by  the  addition,  "And  between  the  said 
J,  C.  Fisher,  a  person  of  unsound  mind,  by  W, 

Jones,  the  committee  of  the  estate,  f. ,"  the 

following  decree  was  made  on  the  30th  of  June, 
1870: 

"  ffis  Lordship  doth  order  that  so  much  of  the 
plaintiff's  bill  as  charges  undue  influence  and 
fraud  against  the  defendant  be  dismissed,  with 
costs  to  be  taxed  by  the  taxing  master,  and  paid 
by  W.  Jones,  the  committee  of  the  plaintiff,  to 
the  defendants ;  and  doth  declare  that,  at  the 
time  of  entering  into  the  agreement  dated  the  18th 
of  June,  1869,  in  the  bill  mentioned,  the  plaintiff 
was  not  in  a  fit  state  of  mind  to  enter  into  such 
agreement,  and  that  the  same  is  void."  The  de- 
cree then  directed  the  accounts  of  the  partnership 
of  Fisher  &  Melles  to  be  taken,  the  estate  sold, 
and  the  partnership  wound  up. 


The  position  of  a  lunatic  as  plaintiff  ig 
yeiy  dififerent  &om  that  of  a  lunatic  as  de- 
fendant. If  the  lunatic  is  defendant,  the 
guardian  ad  litem  of  the  lunatic  is  ap- 
pointed by  the  Court  upon  an  affidavit  <^ 
the  petitioner,  and  is  under  the  control 
of  the  Coart ;  not  so  the  next  Mend  of 
plaintiff. 

This  dbtinction  was  taken  and  insisted 


on  in 


In 


Saifhide  v.  Bohinson,  ante,  p.  398; 
8.  c.  Law  Bep.  9  Chanc.  373. 


Bedll  Y.  Smith,  43  Law  J.  Bep.  (n.s.) 
Chano.  245 ;  s.  c.  Law  Bep.  9 
Chano.  85, 
the  Vice-chancellor  doubted  whether  the 
order  could  be  made,  and  said  it  was 
only  to  be  supported  on  the  ground  of 
the  special  cireumstances  of  the  case 
(see  p.  93).  The  objection^  to  the  decree 
in 

Beall  V.  Smith  (uhi  tupra), 
are  applicable  to  the  relief  here  sought 
In 

Light  T.  Light,  25  Beav.  248, 
the  Master  of  the  Bolls  no  doubt  made  a 
decree  for  protection  of  the  property,  bnt 
he  gave  directions  to  apply  in  lunacy,  and 
that  is  the  course  that  ought  to  have  been 
taken  here,  for  it  is  clear  that  no  final  reUef 
could  be  given  without  the  appointment 
of  a  committee  in  lunacy,  and  no  case 
for  protection  of  property  is  made  out 

Mr.  Southgate  and  Mr.  Byrne,  for  the 
plaintiff,  were  not  called  upon. 

The  Masteb  or  the  Bolls,  after  read- 
ing and  commenting  on  the  clause  of  the 
pt^tnership  articles  as  to  dissolution  and 
the  notice  to  dissolve,  said  that  the  notice 
was  a  valid  notice,  and  operated  as  a  dis- 
solution ;  that,  under  these  circumstances, 
the  notice  to  withdraw  could  have  no 
effect,  as,  if  it  operated  at  all,  it  would 
operate  as  a  new  agreement  for  the  con- 
tinuing of  the  partnership,  and  the  posi- 
tion of  the  lunatic  partner,  who  could 
not  assent  to  such  an  agreement,  could 
not  be  affected  by  the  notice. 

[The  Master  of  the  Bolls  then  said 
that,  while  he  agreed  with  the  defend- 
ant's arguments,  that  to  support  the  said 
equity  there  must  be  an  allegation  of 
permanent  insanity,  and  that  the  dissolu- 
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tion  was  for  the  benefit  of  the  plaintifT, 
the  hill  saflScientlj  alleged  hoth  that  the 
plaintiff  was  incnrablj  insane,  and  that 
it  was  for  his  benefit  that  the  partnership 
should  be  dissolved,  and  then  proceeded 
as  follows] : — 

Well,  then,  it  was  said,  that  being  so, 
it  hj  no  means  follows  that  the  Court 
will  dissolve  a  partnership  at  the  instance 
of  a  person  of  onsonnd  mind,  not  so 
found  by  inquisition,  at  the  request  of  a 
next  friend,  for  really  he  is  the  person 
asking  it  and  not  the  lunatic.    To  that 

r reposition  I  also  give  my  cordial  assent, 
think  no  Court  would  dissolve  a  part- 
nership unless  it  saw  it  was  necessary 
for  the  benefit  of  the  lunatic.  If  it  saw 
it  would  be  for  his  benefit  that  the  part- 
nership should  be  continued  as  being 
well  managed  and  the  property  well 
taken  care  of,  the  Court  would  not  in- 
terfere ;  but  I  find  in  this  bill  an  allega- 
tion, in  the  14th  paragraph,  "  that  it  is 
expedient,  for  the  benefit  of  the  plaintiff, 
that  the  said  partnership  should  be  dis- 
solved and  the  said  accounts  taken 
thereof  by  and  under  the  direction  of 
the  Court."  And  I  find  that  followed 
by  a  prayer  that  the  profits  of  the  part- 
nership, that  is,  the  assets,  "  may  be  de- 
creed to  be  paid  to  or  secured  for  the 
benefit  of  theplaintiff,  the  plaintiff  being 
ready  and  willing  and  hereby  offering  to 
pay  what,  if  anything,  shall  be  found  due 
to  the  defendant ;  that  all  the  property, 
stock-in-trade  and  effects  of  the  said 
partnership  may  be  got  in  and  disposed 
of  under  the  direction  of  the  Court ;  and 
then  that  a  proper  person  may  be  ap- 
pointed to  receive  and  collect  the  debts, 
moneys,  stock-in-trade,  and  effects  owing 
and  belonging  to  the  said  partnership ; 
that  all  proper  directions  may  be  given 
for  effectuating  the  purposes  aforeeaid." 
So  that  I  find  an  allegaiaon  that  it  is  for 
the  benefit  of  the  plaintiff,  and  I  find  a 
prayer  for  what  I  wiU  call  an  interim 
security  of  the  partnership  property.  I 
mean  the  appointment  of  a  receiver,  and 
BO  on.  Can  I  say,  therefore,  on  general 
demurrer,  which  admits  all  these  facts, 
that  it  is  not  to  be  dissolved  at  the  in- 
stance  of  the  plaintiff  ?  I  cannot  say  so, 
unless  it  is  true  that  the  insane  partner 
has  no  equity,  which  was  the  proposition 


boldly  maintained  by  either  one  or  both  of 
the  ooansel  for  the  demurring  defendant. 

Well,  now,  that  is  a  proposition  of  law 
which  it  is  necessary  to  examine,  and  at 
the  same  time  I  will  state  another  pro- 
position which  they  put  forward,  and 
which  can  be  examined  conveniently  at 
the  same  time.  It  was  said  that,  even 
assuming  there  was  such  an  equity,  the 
equity  can  only  be  asserted  by  the  com- 
mittee in  lunacy,  and  not  by  a  bill  filed 
by  a  next  friend.  I  do  not  think  either 
01  those  propositions  well  founded.  I 
think  there  is  an  equity  on  the  part  of 
the  lunatic,  and  I  think  the  equity  may 
be  asserted  by  the  next  friend.  I  do  not 
say  that  it  is  not  desirable  that  there 
should  be  a  committee  appointed,  and  I 
do  not  say  if  this  cause  comes  to  a  hear- 
ing, I  myself,  if  I  am  then  the  Judge  to 
hear  it,  or  the  Court  which  may  hear  it, 
may  not  think  it  desirable  that  it  should 
not  be  finally  adjudicated  upon  until 
some  application  has  been  made  to  the 
Lords  Justices  for  an  adjudication  in 
lunacy,  and  for  the  appointment  of  a 
committee.  All  that  is  matter  for  sub- 
sequent consideration.  What  I  have  now 
to  decide  is,  whether  the  bill  itself  is 
maintainable,  and  whether  any  interim 
order  for  the  protection  of  the  property 
of  the  lunatic,  or  his  share  of  the  partner- 
ship property,  can  or  cannot  be  obtained. 

On  the  first  point,  I  think  that  the  old 
decision  of  Lord  Kenyon  is,  as  adopted 
and  recognised  by  Lord  Eldon  and  Vice- 
Chancellor  Wood  in  subsequent  cases, 
quite  conclusive.  What  he  said  in  Sayer 
y.  Bennelt  (2)  was  this :  "I  will  venture 
to  lay  down,  as  a  general  rule,  that,  where 
there  are  two  partners,  both  of  whom  are 
to  contribute  their  skill  and  industry  in 
carrying  on  the  trade "  (that  is  what  I 
meant — active  partners),  "  the  insanity  of 
one  of  them,  by  which  he  is  rendered  in- 
capable to  contribute  that  skill  and  in- 
dustry on  his  part,  is  a  good  ground  for 
putting  an  end  to  the  partnership,  not  by 
the  authority  of  either  of  the  partners, 
but  by  application  to  a  Court  of  justice, 
and  this  for  the  sake  of  the  partner  who 
is  so  rendered  incapable,  as  well  as  of  the 

(2)  This  passage  is  taken  from  the  report  of  tlio 
case  in  Hontagne's  Digest  of  the  Law  of  Partner- 
ship, vol.  i.  note  c. 
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other,  for  it  wotild  be  a  great  hardship 
upon  a  person  so  disordered  if  his  pro- 
perty might  be  continued  in  a  business, 
which  he  could  not  control  or  inspect 
and  might  be  subject  to  the  imprudence 
of  another.  If  this  then  were  the  case  of 
one  of  the  partners  being  insane  at  the 
present  moment,  I  should  not  have  a 
particle  of  doubt  to  decree  the  dissolu- 
tion of  the  partnership."  Now  that 
means  this,  as  clearly  as  possible,  that 
there  is  an  equity  in  the  insane  partner. 
The  bargain  he  made  was  that  certain 
property,  called  partnership  property, 
should  be  under  the  control  of  himself 
and  another,  not  that  it  should  be  under 
the  sole  control  of  the  other.  The  bar- 
gain he  made  was  that  he  and  another 
should  take  an  active  part  in  carrying 
on  the  business,  in  supervising  the  ar- 
rangements necessary  for  carrying  it  on, 
and  that  the  partnership  property  and 
the  partnership,  goodwill,  assets  and 
profite  should  not  be  risked  merely  by 
the  other  without  his  consent.  That  was 
his  bargain.  By  the  act  of  God  that 
bargain  nas  become  incapable  of  perform- 
ance, and  he  is  not  able  to  exercise  that 
supervision  over  the  conduct  of  the  busi- 
ness and  the  care  of  the  property  for 
which  he  bargained.  Then,  what  I  un- 
derstand Lord  Kenyon  to  mean  is,  that 
that  has  so  altered  the  complexion  of 
matters,  haa  so  entirely  cluinged  the 
nature  of  the  contract,  that  he  is  no 
longer  bound,  and  that,  even  on  the  part 
of  the  lunatic,  you  may  apply  to  the 
Court  of  Equity,  in  a  proper  case,  for  a 
dissolution  on  the  g^und  of  that  entire 
change  having)  taken  place  in  the  rela- 
tions between  the  parties,  and  that  the 
equity  is  not  confined  to  the  sane 
partner,  but  is  clearly  extendible 
and  extended  to  the  case  of  the 
lunatic  partner.  Well,  now,  I  find  the 
whole  doctrine,  the  whole  judgment 
of  Lord  Kenyon  emphatically  approved 
by  Lord  Eldon  in  Waters  v.  Taylor  (ubi 
supra),  and  equally  approved  of  by  Vice- 
Ghancellor  Wood  in  me  anonymous  case 
in  2  Kay  and  Johnson  (3).  Therefore  I 
take  it  to  be  settled  law,  and  when  I  say  I 
take  it  to  be  settled  law,  I  am  using  only 

(3)  Page  411. 


the  very  words  that  were  used  by  the 
Yice-Chancellor,  that  he  considered  that 
those  cases  settled  the  law.  Therefore  I 
take  it  to  be  established  law  that  the 
insane  partner  has  a  right  to  come  into 
this  Court,  of  course  in  a  proper  case,  to 
have  the  partnership  dissolved. 

That  then  being  his  right,  can  it  be 
exercised  ?  that  is,  can  a  suit  be  instituted 
by  the  lunatic  not  so  found  by  inquisition 
by  his  next  friend  P  I  have  no  doubt  it 
can.  There  is  a  distinct  authority  on  the 
subject,  and  it  seems  to  me  so  distinct 
that  I  have  no  occasion  really  to  refer  to 
the  reasoning,  because  I  think  the  cases  of 
Light  v.  Light  (tibi  supra)  and  Beall  v. 
Smith  (uhi  supra)  are  distinct  authorities, 
but  independently  of  the  unreported  case 
to  which  allusion  has  been  made  of  Fisher 
v.  Melles  (ubi  supra)  where  I  know  the 
point  was  discussed,  and  independently 
of  distinct  authority  let  us  look  at  the 
reason  of  the  thing.  If  this  were  not 
the  law  anybody  might  at  his  will  and 
pleasure  commit  waste  on  a  lunatic's 
property  or  do  damage  or  serious  injmy 
and  annoyance  to  Mm  or  his  property 
without  there  being  any  remedy  what- 
ever. Li  the  first  place  the  Lords  Jus- 
tices or  the  Lord  Chancellor  are  not 
always  sitting  for  applications  in  lunacy. 
In  the  next  place,  if  they  were,  everybody 
knows  that  it  takes  a  considerable  time 
to  make  a  man  a  lunatic,  and  if  a  man 
is  a  lunatic  not  so  found  by  inquisition, 
and  his  family  hesitate  no  doubt  about 
making  him  a  lunatic  or  hope  for  his 
recovery,  and  take  care  of  him  in  the 
meantime  without  applying  for  a  Com- 
mission in  Luncy,  is  it  to  be  tolerated 
that  any  person  can  injure  him  or  his 
properly  without  there  being  any  power 
in  any  Court  of  justice  to  restrain  such 
injury  ?  Is  it  to  be  said  that  a  man  may 
cut  down  trees  on  the  property  of  a  per- 
son in  this  unfortunate  state,  and  that  no 
effort  of  his  can  be  made,  and  no  member 
of  his  family  can  file  a  bill  in  his  name 
as  a  next  friend  to  prevent  that  injury  ? 
Is  it  to  be  tolerated  that  a  man  may 
make  away  with  the  share  of  a  lunatic  in 
a  partnership  business,  or  take  away  a 
share  of  a  trust  property  in  which  he  is 
interested,  without  this  Court  being  able 
to  extend  its  protection  to  him  by  grant< 


Digitized  by 


Google 


Vol.  43.] 


MICHAELMAS  1873  to  MICHAELMAS  1874 


831 


ing  an  injnncHon  at  the  suit  of  the  lunatic 
by  s  next  Mend  because  he  is  not  so 
found  by  inquisition  P  I  take  it,  those 
propositions  when  stated  really  inmiBh  a 
complete  answer  to  the  suggestion  that 
he  cannot  maintain  such  a  suit.  Of 
course  they  do  not  answer  the  question 
as  to  how  far  he  may  carry  it,  but  that 
he  can  maintain  such  a  suit  for  the  pur- 
pose of  protection,  for  the  purpose  of 
obtaining,  as  in  this  case,  a  receiver,  I 
should  think  there  can  be  no  doubt 
whatever.  But  how  stands  it  on  au- 
thority ?  In  the  case  of  Light  v.  Light 
(«6»  tupra)  the  exact  point  came  before 
my  predecessor,  and  he  decided  in  the 
case  of  a  trust  such  a  bill  could  be  filed 
by  a  lunatic  not  so  found  on  inquisition 
by  his  next  Mend.  I  find  in  the  books 
of  practice  the  proposition  is  laid  down 
in  the  widest  sense,  in  £&ct  Daniel's 
Chancery  Practice  was  referred  to  on  that 
occasion.  Bat  the  question  came  before 
the  Lords  Justices  recently  in  the  case  of 
Beall  V.'  Smith  (ubi  supra)  which  was 
cited  to  me  by  the  demurring  defend- 
ant's coonsel,  and  what  do  they  say  ? 
Lord  Justice  James  says  this — "  The  law 
of  the  Court  of  Chancery  undoubtedly  is, 
that  in  certain  cases  where  there  is  a 
person  of  unsound  mind  not  so  found  by 
inquisition,  and  therefore  incapable  of  in- 
voking the  protection  of  the  Court,  that 
protection  may,  and  if  and  so  far  as  may 
be  necessary  and  proper  be  invoked  on 
his  behalf  by  any  person  as  his  next 
fi^end,  but  every  person  so  constituting 
himself  ofiScionsly  the  guardian,  committee 
and  protector  of  a  person  of  unsound 
mind,  does  so  entirely  at  his  own  risk, 
and  he  must  be  prepared  to  vindicate 
the  necessity  and  propriety  of  his  pro- 
ceedings if  they  are  called  in  question." 
Well  here  I  find  an  allegation  which  is 
to  be  taken  as  true  on  this  demurrer  that 
the  bill  is  for  the  benefit  of  the  lunatic, 
and,  therefore,  the  next  friend  has  so  far 
discharged  himself  from  that  arms.  Then 
he  goes  on,  "  The  Court  of  Chancery  is 
not  the  curaior  either  of  the  person  or 
the  estate  of  a  person  non  compos  mentis 
-whom  it  does  not  and  cannot  make  its 
ward ;  it  is  not  by  reason  of  the  in- 
competency that  the  Court  of  Chancery 
entertains  the  proceedings.    The  Court 


can  only  exercise  such  eqnitable  jurisdic- 
tion as  it  could  under  the  same  circum- 
stances have  exercised  at  the  suit  of  the 
person  himself,  if  of  sound  mind.  If  there 
be  a  trust  property  in  which  the  person 
is  beneficially  interested,  the  Court  may, 
no  doubt,  deal  with  it  in  such  a  manner 
as  it  may  deem  just,  and  it  will,  if  ne- 
cessary, ascertain  the  nature  and  extent 
of  bis  interest,  and  will  authorise,  and 
in  a  proper  case  compel  the  trustee  to 
deal  with  the  lunatic's  interest  in  the 
trust  property  for  his  benefit.  That  arises 
firom  its  inherent  absolute  jurisdiction 
over  trusts  and  trust  funds.  So  in  case 
of  partnership  it  may  make  the  necessary 
orders  with  respect  to  the  partnership 
and  its  assets,  notwithstanding  the  in- 
competency of  a  partner,  but  that  again 
is  a  consequence  of  this  ordinary  juris- 
diction in  partnership  matters  which  is 
not  ousted  or  paralysed  by  such  incom- 
petency. Now  no  one  can  deny,  there- 
fore, I  should  think,  after  that  judgment, 
that  in  partnership  matters  in  which  the 
Court  has  aprimary  jurisdiction  that  juris- 
diction is  not  ousted  or  destroyed  by  either 
party  becoming  a  lunatic.  I  mean  by 
"  party  "  plaintiff  or  defendant,  and  it  is 
impossible  to  doubt,  at  least  I  should 
think  so,  that  if  one  partner  wasting  or 
misapplying  the  assets,  the  other  partner 
though  a  lunatic,  not  so  found  by  in- 
quisition, could  by  his  next  friend  pre- 
vent such  misapplication.  So  in  the 
same  way,  if  it  is,  as  Lord  Kenyon  puts 
it,  an  undoubted  hardship  on  the  lunatic 
that  in  a  proper  case  his  property  shall 
be  left  at  the  mercy  of  a  single  sane 
partner,  that  the  whole  mode  of  conduct- 
ing the  business  shall  be  left  to  his 
own  sole  discretion,  and  that  that  hard- 
ship was  remediable  in  a  Court  of  Equity 
prior  to  the  Lunacy  Regulation  Act,  the 
same  remedy  must  still  remain  and  the 
lunatic  must  have  an  undoubted  right 
to  say — ^This  is  a  case  in  which  it  will 
be  for  my  benefit  that  the  partnership 
be  dissolved  (as  he  does  say  by  this  bill), 
and  therefore  I  am  entitled  to  some  pro- 
tection for  the  assets  even  before  the 
decree  for  final  dissolution,  and  he  is 
entitled  to  submit  that  case  tothojndgment 
of  the  Court,  and  for  that  purpose  at  all 
events  to  make  the  necessary  interlocutory 
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application.  I  do  not  saj,  it  is  not  neces- 
aarj  for  me  to  say  at  the  present,  whether 
he  vrill  or  will  not  obtain  a  final  decree 
without  application  to  the  jurisdiction  in 
lunacy,  all  I  say  is  that  in  my  opinion 
and  judgment  he  can  maintain  this  bill, 
and  this  being  a  general  demurrer  for 
want  of  equity  it  mnst  be  overruled  and 
with  costs. 

For  though  I  am  not  at  all  indisposed 
to  encourage  demurrers,  I  must  decide 
according  to  the  ordinary  mle ;  it  requires 
an  exceptional  case  to  depart  from  it. 

Solicitors — Mr.  E.  Bjrne,  for  plaintiff;  Messrs. 
Church,  Sons  &  Clarke,  agents  for  lii.  Griffin, 
Birmingbam,  for  defendant. 


Bacon,  V.O."! 

1874.       >   Be  viakt's  sbttlbmbnt. 
May  23.    J 

CoMtrudion  —  Settlement  —  After'ae- 
quired  Properlij. 

A  lady  teas  entitled  under  a  marriage 
settlement  to  the  whole  of  a  fund  for  her 
life.  The  fund  in  default  of  children  was 
limited  to  the  husband.  There  being  no 
children  the  lady  on  her  husband's  death 
beeama  entitled  to  one  moiety  of  his  residue 
beneficially.  She  was  also  his  administra- 
trix, and  an  her  second  marriage  a  settle' 
ment  was  made  by  which  she  and  her  in- 
tended husband  covenanted  to  settle  all 
property  to  which  she  or  he  in  her  right 
should  become  entitled  during  the  coverture 
under  the  former  settlement.  The  life 
interest  teas  expressly  settled.  At  the  dale 
of  the  secmid  marriage  the  fund  in  question 
was  the  only  fund  outstanding  under  the 
first  settlement : — ^Held,  that  the  covenant 
operated  on  Aer  moiety. 

Upon  the  marriage  of  Mr.  and  Mrs. 
Hawkins  in  1857  certain  property,  in- 
eluding  a  policy  efiected  on  the  life  of  Mr. 
Hawkms,  was  BetUed  upon  trust  to  pay 
the  income  during  their  joint  lives  to  the 
wife,  then  Sarah  Albinia  Eldridge,  and 
in  case  of  her  surviving  ber  husband  and 
there  being  no  children  of  the  marriage 
(which  events  both  happened),  on  trust 
for  Mr.  Hawkins,  his  executors,  adminis- 
trators and  assigns.    He  died  intestate 


in  1859,  and  in  January,  1860,  letters  of 
administration  were  granted  to  his  widow. 
The  proceeds  of  the  policy  were  invested 
in  the  purchase  of  2,084i.  11«.  9d.  consols 
in  the  names  of  the  trustees  of  the  settle- 
ment of  1857. 

Mrs.  Hawkins,  the  widow,  married 
John  Viant  in  August,  1866.  Shortly 
before  the  marriage  a  settlement  was 
executed  by  them,  dated  the  6th  of 
August,  1866.  The  settlement,  after 
reciting  that  Mrs.  Hawkins  was  entitled 
to  certain  mortgages  and  a  life  interest 
in  the  sum  of  2,0842.  lis.  9d.  consols, 
and  that  upon  the  treaty  for  the  intended 
marriage  it  was  agreed  that  she  should 
assign  the  mortgages  and  the  annual  in- 
come to  be  derived  &om  the  "  said  oonsob 
and  all  other  sums  and  sum  of  money 
which  she  should  become  entitled  to 
during  her  intended  coverture  it  was 
declared  that  J.  Tizard  and  A.  L.  Cooper, 
the  trustees  of  that  settlement,  should 
stand  possessed  of  the  mortgage  debts 
and  securities  and  certain  sums  of  stock 
(not  mentioning  the  sum  of  2,0841. 
lis.  9e!.),  and  the  annual  income  to  be 
derived  from  the  said  sam  of  2,0841. 
lis.  9(f.  3Z.  per  cent,  consols,  and  all  other 
sum  and  sums  of  money  to  which  the  said 
Sarah  A.  Hawkins  might  become  en- 
titled as  thereinafter  declared  to  sell  and 
invest  and  to  hold  the  trust  fund  and  in- 
come thereof,  "  as  well  as  of  the  said  sum 
of  2,084i.  11«.  M.,"  upon  trust  for  the  wife 
for  life,  then  for  the  husband  for  life  or 
till  he  should  do  some  act,  or  some  event 
should  occur,  whereby  or  in  consequence 
whereof  any  part  of  the  annual  income, 
if  payable  to  himself,  became  vested  in 
some  other  person  or  persons,  and  after- 
wards in  trust  for  the  children  of  the 
marriage  as  therein  mentioned,  and  in 
default  of  children  on  the  trust  therein 
mentioned.  The  deed  contained  a 
covenant  by  the  intended  husband 
and  wife,  "  that  if  the  said  S.  A. 
Hawkins  or  the  said  J.  Viant  in 
her  right  shall  at  any  time  or  times 
during  the  coverture  between  them,  the 
said  S.  A.  Hawkins  and  J.  Viant,  become 
entitled  to  any  sum  or  sums  of  money 
and  personal  estate  whatsoever  under  the 
provisions  of  a  certain  deed  of  settlement 
(describing  the  settlement  of  1857),  then 


Digitized  by 


Google 


Vol.  43.] 


MICHAELMAS  1873  to  MICHAELMAS  18?4 


833 


the  said  S.  A.  Hawkins  and  J.  Yiant  shall 
and  will  immediately  apon  her,  his  or  their 
becoming  possessed  of  or  entitled  to  the 
same  personal  estate  as  far  as  she,  he  or 
they  lawfully  or  eqtdtably  can  or  may  at 
the  costs  of  such  newly  acquired  personal 
estate  by  all  proper  Acts,  deeds,  assign- 
ments and  assurances  in  the  law,  assign, 
settle  and  assure  the  same  personal  estate 
upon  and  for  the  several  trusts,  intents 
and  purposes,  and  with,  nnder  and  subject 
to  the  powers,  provisoes,  declarations  and 
agreements  hereinbefore  of  and  concern* 
ing  the  personal  estate  and  property  of 
her,  the  said  S.  A.  Hawkins,  hereby  as- 
signed and  settled  in  manner  aforestud,  any 
law  to  the  contrary  notwithstanding." 

Mrs.  Yiant  died  in  September,  1873, 
and  on  the  17th  of  December,  1873,  John 
Yiant  assigned  to  B.  N.  Howard  all  his 
itaterest  in  the  money  he  was  entitled  to 
in  right  of  his  wife  nnder  the  said  policv 
on  the  life  of  A.  J.  Hawkins,  deceased. 
The  consols  representing^  the  policy 
moneys  were  sold,  and  nltimately  the 
half  of  the  proceeds  which  Mrs.  Yiant  was 
entited  to  as  widow  of  her  hnsband,  was 
paid  into  Court  and  was  now  represented 
by  a  Bam  of  970{.  lbs.  9d.  consols. 

A  petition  was  now  presented  by  B.  N. 
Howard  and  J.  Yiant,  asking  for  pay- 
ment of  the  money  to  Mr.  Howard. 

Mr.  Kay  and  Mr.  Cookson,  for  the  peti- 
tion, argued  that  the  property  was  not  ac- 
quired daring  the  coverture,  and  if  it  could 
be  said  to  be,  it  was  not  acquired  under 
the  settlement  of  1857,  but  came  by 
operation  of  law.  The  express  settle- 
ment of  the  life  interest  shewed  an  inten- 
tion to  ezclade  Mrs.  Yiant's  interest  in 
the  remainder.     They  referred  to 

Be  Pedder's  Trusts,  40  Law  J.  Bep. 

(n.s.)  Chanc.  77 ;  a.  c.  Law  Bep. 

lOEq.  685; 
Be  Browne's  WiU,  38  Law  J.  Bep. 

(n.s.)  Chanc.  316 ;  s.  o.  Law  Bep. 

7  Eq.  231 ; 
Afcher  v.  Kelly,  1  Dr.  &  S.  300; 

s.  c.  29  Law  J.  Bep.  (n.s.)  Chanc. 

911; 
Be  Edwards,  ante,  265 ;   s.  o.  Law 

Bep.  9  Chanc.  97  ; 
Be  Clinton's  Trusts,  41  Law  J.  Bep. 

(n.s.)  Chanc.  191 ;  s.  e.  Law  Bep. 

13  Eq.  295 ; 
Nsw  Srribs,  43,— Ch4MC. 


Mr.  Colt,  represnting  the  children  of 
Mr.  and  Mrs.  Yiant,  contended  that  the 
right  to  this  fond  did  come  to  Mr.  Yiant 
during  coverture,  that  was  to  say  at  the 
moment  of  marriage.  The  wife  at  the 
time  of  marriage  was  beneficially  entitled 
to  the  moiety  within  the  meaning  of 
the  covenant.  A  strong  argument  that 
the  covenant  was  intended  to  operate 
on  this  fund  was  that  if  it  did  not  there 
would  be  nothing  for  it  to  operate  upon, 
and  the  Court  would  give  some  effect  to 
it  if  it  could.     He  relied  upon — 

Qrafftey  v.  Humpa^e,  1   Beav.  46 ; 
s.  c.  8  Law  J.  Bep.  (n.s.)  Chanc. 
98. 
Mr.  Owen,  for  the  trnstees. 
Mr.  Cookson  replied,  and  cited  in  addi- 
tion— 

Blythe   v.   GrenvUle,  13  Sim.   190; 
s.  c.  12  Law  J.  Bep.  (n.s.)  Chanc. 
82; 
AUeyne  v.  Hussey,  22  W.  B.  203 ; 
Bote  V.  Oomish,  16  Law  Times  N.S. 
786. 

Bacon,  Y.C,  said — The  only  question 
is  as  to  the  legal  operation  of  the  settle- 
ment of  1866,  a  question  which  depends 
on  the  language  of  the  covenant.  The 
words  are  no  doubt  words  of  futurity, 
but  they  speak  from  a  period  of  time 
before  the  marriage  took  place.  From 
the  moment  when  the  marriage  was  cele- 
brated in  church  the  covenant  came  into 
operation.  Whatever  took  place  after 
the  date  of  the  deed  was  a  futurity  within 
the  meaning  of  this  settlement.  At  the 
moment  before  the  marriage  took  place 
the  right  of  the  intended  wife  was  to  have 
a  life  interest  in  the  particular  fond  men- 
tioned, and  she  was  entitled  moreover, 
her  former  hnsband  having  died  intes- 
tate, and  there  having  been  no  children 
of  that  marriage,  to  the  possession  of 
one-half  of  the  fund  as  her  own.  Upon 
her  marriage  that  right  became  the 
right  of  her  husband,  and  at  the  moment 
the  priest's  benediction  was  pronounced  on 
the  marriage  the  husband  did  become 
entitled  daring  the  coverture  to  that 
which  was  hers  before,  and  that  however 
the  words  of  futurity  may  be  construed  ; 
andliowever  much  the  cases  may  be  con- 
sidered, I  cannot  see  that  the  words  of 
60 


Digitized  by 


Google 


834 


COURTS  OP  CHANCBBT! 


[N.  S. 


fntniity  have  a&j  material  bearing  on  the 
question  before  me. 

With  respect  to  the  second  point  that 
has  been  argued  upon  the  constmction  of 
the  deed  of  1857,  I  consider  I  shoold  be 
doing  some  violence  to  language  to  hold 
that  it  was  not  under  the  provisions  of 
that  settlement  that  she  became  entitled 
in  the  events  that  have  happened  to  the 
moiety  of  the  capital,  subject  to  her  own 
life  interest. 

By  the  second  settlement  in  1866,  it 
was  provided  that  if  there  should  be  no 
children  of  the  second  marriage,  that  pro- 
perty, in  which  a  life  interest  was  provided 
for  the  wife,  was,  in  the  event  of  her  sur- 
viving her  husband,  to  be  hers,  and  she 
had  power  to  dispose  of  it  by  will.  This 
was  the  sort  of  provision  which  npon  the 
occasion  of  the  second  rasrriage  was  con- 
tracted for :  this  was  the  provision  that 
was  made  before  any  covenant  began  to 
come  into  operation.  Had  no  snch  pro- 
vision been  made,  npon  the  marriage  being 
celebrated,  the  husband's  maritol  right 
would  at  once  have  prevailed,  and  he 
conld  have  done  whatever  it  is  open  to 
a  husband  to  do  with  regard  to  getting 
into  possession  property  to  which  hia 
wife  is  entitled,  subject  to  her  own  life 
interest  in  it.  Then  the  covenant  steps 
in  and  says,  that  the  right  shall  not  be 
the  husband's,  at  least  so  I  read  the  cove< 
nant,  and  I  think  that  I  do  so  without 
doing  violence  to  the  words.  In  the  case 
of  In  re  Fedder't  Trusts  (yhi  supra),  the 
question  was  a  different  one  in  this 
respect.  The  property  consisted  of  a 
vested  remainder  in  land  expectant  on  the 
death  of  a  tenant  for  life  who  outlived  the 
coverture,  and  Lord  Justice  James,  then 
Vice-Chancellor,  observed,  "  This  is  not 
property  with  regard  to  which  it  can  be 
averred  that  the  husband  or  the  wife  did 
become  seized  or  possessed  of  or  entitled 
to  it '  during  the  coverture.'  [His  Honour 
here- read  the  terms  of  the  covenant,  and 
said] — In  this  case  "  during  the  coverture, 
that  is  to  say  immediately  on  the  mar- 
riage being  solemnised,  "  the  husband  did 
become  entitled  to  the  sum  of  money 
under  the  pixivisions  of  the  deed,  and  by 
the  settlemt  nt  he  covenanted  that  what- 
ever he  shoi  Id  so  become  entitled  to  in 
hia  wife's  right  should  be  settled," 


I  am  of  opinion,  therefore,  that  the 
argument  which  has  been  addressed  to 
me  on  behalf  of  the  assignee  of  the  hus- 
band fails.  The  attempted  assignment 
was  a  direct  violation  by  the  hn^and  (& 
his  covenant. 

The  claim  of  the  petitioners  must  be 
disallowed ;  and  there  must  be  an  ord»- 
that  the  fund  be  ptdd  over  to  the  trustees 
of  the  settlement  of  1866,  but  the  case  is 
unquestionably  one  of  some  nioety,  and 
the  auUioritales  suggest  doubts  wpou  the 
question. 

My  view  is  that  npon  the  marriage 
being  solemnised  the  husband  did  become 
entitled  to  this  reversionary  interest, 
which,  but  for  the  settlwnent,  he  might 
have  sold  or  have  done  whai  he  liked 
with  but  that  the  covenant  operated  on 
the  fond  and  brought  it  within  the  scope 
of  the  settlement. 

The  costs  of  aU  parties  will  come  out 
of  the  fond. 

Sob'citor* — Meaan.  Combe  &  Wainviight,  ag«its 
for  Mr.  Howard,  WeymouUi,  for  petiticmer; 
Messrs.  Fattison,  Wigg  &  Co.,  agents  fur  Mr. 
George,  "Weymouth,  for  the  respondents  claim- 
ing the  fand. 


HATHAN  V.  THE  QOVERN- 
INO  BODY  OF  KCOBT 
SCHOOI.. 


Mauns,  V.C.  ^ 

1874.         I 

March  13, 14,   > 

16, 17,  18, 19  I 

and  21.      J 

Public  Schools  Act,  1868  (31  *  32  Vict. 
c.  118) — Ooveming  Body — Head  Master — 
Power  of  Governing  Body  to  dirmiss — 
Demurrer. 

The  governing  body  of  a  school  conttUuled 
under  the  PubUe  Schools  Act,  1868,  has, 
under  Oie  \Zth  section  of  that  Ad,  abso- 
lute power  to  dismiss  the  Head  Master  of  the 
school  "  at  th^r  pleasure,"  that  is,  without 
assigning  any  reason,  and  so  Umg  as  this, 
power  is  fairly  and  honestly  exercised  Uie 
(hurt  of  Chancery  cannot  interfere. 

They  may  do  so,  moreover,  although  tli* 
Head  Master  received  his  appointmenl  from 
a  prior  governing  body  in  existence  before 
the  passing  of  tJie  Act,  whose  powers  of  dit- 
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miisal  were  subject  to  reetrietioru  as  to  time 
andplaeeof  exercise. 

Semble.  If  the  Ooveming  Body  gives 
reasons  for  the  dismissal,  the  Oourt  will 
look  at  the  suffieiertcy  of  those  reasons. 

The  authorities  considered. 

Demmrer. 

The  plaintiff  in  this  soft  iraa  the  Bev. 
Henry  Hayman,  D.D.,  lately  the  Head 
Master  of  Bngby  School,  and  the  defend- 
ants were  the  Gloveming  Body  of  that 
school  and  the  Bight  Ber.  the  Bishop  of 
Exeter.  The  plaintiff  by  his  bill  prayed 
that  it  might  be  declared  that  a  certain 
resolntion  of  the  Qoyeming  Body  passed 
on  the  19th  of  December,  1878,  removing 
him  from  his  office  of  Head  Master,  and 
a  notice  to  vacate  his  office  and  deliver 
up  possession  of  the  school-hoose  and  ap< 

?nrtenances,  dated  the  14th  of  January, 
874,  and  issued  in  pnrsoance  of  the  reso- 
hition,  were  respectively  invalid  and  not 
binding  on  the  plaintiff,  and  ought  not  to 
be  enforced ;  that  the  defen^nts,  the 
Gtoveming  Body,  might  be  restrained  by 
injunction  from  removing  or  dismissing 
the  plaintiff  &om  his  said  office  of  Head 
Master,  and  from  electing  any  person  to 
succeed  him  in  his  said  office,  and  from 
instituting  or  prosecuting  any  action  at 
law,  or  other  proceedings  for  ejecting 
the  plaintiff  firom  the  school-house,  lands, 
buildings  and  premises  occupied  by  him  in 
virtue  of  his  said  office,  or  from  otherwise 
enforcing  or  carrying  into  effect  the  said 
resolutions  and  notice,  or  either  of  them  ; 
and  that  the  defendants,  or  some  of  them, 
mi^t  pay  the  costs  of  the  suit. 

The  bill  began  by  stating  that  the 
plaintiff  was  appointed  to  the  office  of 
Head  Master  of  Bngby  School  on  the 
20th  of  November,  1869,  to  succeed  the 
defendant,  the  Bishop  of  Exeter  (then 
Dr.  Temple),  on  his  elevation  to  the 
Episcopal  Bench.  Dr.  Temple  had  been 
Head  Master  since  the  year  1858,  and 
both  he  and  the  plaintiff  received  their 
appointments  under  the  Act  17  Qeo.  3. 
o.  71.  Under  that  Act,  the  school- 
house,  almshouses,  lands  and  property 
then  belonging  to  the  school  and  charity 
were  vested  in  certain  persons  named  in 
the  said  Act  as  trustees  of  the  charity, 
upon  the  trusts  and  for  the  purposes  in 


the  Act  and  the  schedule  thereto  men. 
tioned.  And  the  Act  conferred  on  the 
said  trustees  power  to  sell  and  grant 
leases  of  portions  of  the  said  trust  pro- 
perty, and  contained  directions  for  the 
application  of  the  money  to  arise  &om 
such  sale,  and  of  the  rents  and  profits  of 
the  unsold  portions  of  the  property ;  and 
it  was  thereby  enacted,  amongst  other 
things,  that  the  said  trustees  should  at 
aU  times  thereafter  be  styled  and  called 
by  the  name  and  title  of  "  The  Trustees 
of  the  Bugby  Charity,  founded  by  Law- 
rence Shenff  of  London,  grocer." 

The  schedule  to  this  Act  oontidned  the 
rules  then  in  force  for  the  government  of 
the  school  and  charity,  which,  after  di- 
recting that  the  Bev.  Stanley  Barrough, 
M.A.,  the  then  present  schoolmaster, 
should  be  continued  so  long  as  he  should 
behave  well,  provided  as  follows — "  Se- 
cond. That  all  the  masters  of  the  gram- 
mar school  who  shall  succeed  the  said 
Stanley  Bnrrongh,  the  present  master, 
the  usher  or  ushers,  and  the  writing  mas- 
ters who  shall  succeed  those  first  to  be 
nominated,  as  hereinbefore  mentioned, 
shall  be  chosen  within  three  calendar 
months  next  after  any  vacancy  shall  hap- 
pen by  the  trustees,  or  the  major  part  of 
them,  present  at  a  meeting  to  be  held  for 
that  purpose,  and  he  removable  at  the  will 
and  pleastere  of  the  trustees,  or  a  major 
part  of  them  present  at  their  meeting 
on  the  first  Tuesday  in  the  month  of 
August." 

Fourth.  That  the  trustees  should  meet 
quarterly  at  certain  specified  times  in  the 
school,  and  hear  the  boys  examined,  and 
should  "at  their  annual  meeting  in 
August  make  such  rules  and  orders  for  the 
better  regulation  of  the  said  school,  and 
the  masters  and  ushers  thereof  as  the  said 
trustees,  or  the  major  part  of  them 
present  at  such  meeting,  should  think 
proper." 

By  a  subsequent  Act  of  Parliament 
(54  Geo.  8.  c.  131),  the  month  of  July 
was  substituted  for  that  of  August,  the 
latter  month  having  been  found  incon- 
venient for  holding  meetings  in. 

By  the  Public  Schools  Act,  1868  (31  & 
32  Vict.  c.  118),  which  applied,  amongst 
others,  to  Bugby  School,  it  was  enacted 
that  "  existing  Governing  Body  "  should 
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in  the  case  of  Rugby  mean  "  the  truBtees," 
and  power  was  given  (section  5)  to  the 
then  existing  Governing  Body  of  each  of 
the  schools  to  which  the  Act  applied  to 
make  within  a  certain  time  a  statnte  for 
establishing  the  constitution  of  the  Go- 
verning Body  in  each  school  as  might  be 
deemed  expedient,  bat  after  the  time 
therein  limited  all  powers  of  making 
statutes  were  to  pass  to  special  commis- 
sioners named  in  the  Act.  The  Act  then 
empowei"ed  the  new  Governing  Body  to 
m^e  statutes  with  respect  to  the  several 
matters  in  the  Act  mentioned  relating  to 
the  management  and  regulation  of  the 
school,  and  after  conferring  varions  other 
powers  upon  the  Governing  Body,  it  en- 
acted, in  section  13,  that  the  Head  Master 
of  every  school  to  which  the  said  Act  ap- 
plied should  be  appointed  by,  and  hold 
his  oflSce  at  the  pleasure  of  the  veto  Oo- 
veming  Body,  and  that  all  other  masters 
should  be  appointed  by  and  hold  their 
offices  at  the  pleasure  of  the  Head  Master; 
and  it  was  enacted  (section  28)  that, 
subject  to  any  alterations  made  by  that 
Act,  or  by  any  scheme  or  statute  made  in 
pursuance  thereof,  all  powers  vested  in 
the  then  existing  Governing  Body  of  a 
school  to  which  the  Act  applied,  in  rela- 
tion to  such  school  or  the  government 
thereof,  should  continue  in  force,  and 
might  be  exercised  by  such  Governing 
Body  until  a  new  Governing  Body  should 
be  appointed,  and  after  the  appointment 
of  a  new  Governing  Body  by  the  new 
Governing  Body  in  the  same  manner  in 
which  they  might  have  been  exercised  if 
that  Act  had  not  passed. 

This  Act  made  no  provision  as  to  the 
times  or  place  at  which  the  "  pleasure  " 
of  the  Governing  Body  was  to  be  ex- 
pressed. No  scheme  for  establishing  the 
new  Governing  Body,  nor  any  alteration 
in  the  constitution  of  the  existing  Go- 
verning Body  of  the  school  was  made 
until  May,  1871,  when  a  statute  for  the 
purpose  was  made  by  the  special  com- 
missioners mentioned  in  the  Act  of  1868, 
which  statnte  was  approved  by  Her  Ma- 
jesty in  Council  in  August,  1871,  and  in 
December,  1871,  the  new  Governing  Body 
was  fully  constituted. 

Dr.  Haymau's  appointment  was  made 
by  the  trustees  of  the  school,  who  were 


then  the  Governing  Body.  These  trus- 
tees were  Mr.  W.  S.  Dugdale,  Mr.  Wise, 
M.P. ;  the  Duke  of  Marlborough,  the  Earl 
of  Warwick,  Earl  Howe,  Lord  Charles 
Bertie  Percy,  Lord  Leigh,  Sir  C.  B. 
Adderley,  iLP.;  Mr.  Newdegate,  M.P.; 
Mr.  Davenport,  M.P. ;  the  Rev.  C.  W. 
Holbech,  and  Colonel  North,  M.P.  And 
all  these  gentlemen,  except  Mr.  Dagd&le 
and  Earl  Howe,  were  present  when  Dr. 
Hayman's  appointment  was  made. 

The  bill  in  paragraph  11  stated  as 
follows :  "  There  were  several  other  candi- 
dates for  the  office  besides  ihe  plaintiff 
and  they  also  sent  in  testimonials  to  the 
trustees,  and  the  trustees,  after  consider- 
ing all  the  testimonials  and  the  claims  of 
all  the  candidates,  came  to  the  conclusion 
that  the  plaintiff  was  the  fittest  person  to 
be  Head  Master  of  the  school,  and  ap- 
pointed him  accordingly.  Amongst  the 
rival  candidates  were  some  who  had  been 
educated  at,  or  were  otherwise  connected 
with,  Rugby,  and  whose  claims  were 
favoured  by  Dr.  Temple,  and  by  the  as- 
sistant masters  hereinafter  named,  then 
working  under  him  at  Rugby,  and  by 
the  Rev.  G.  G.  Bradley,  D.D.,  who  had 
himself  formerly  been  an  assistant  master 
at  the  school,  but  was  then  Head  Master 
of  Marlborough  College ;  and  it  appears 
from  the  circumstances  hereinafter  stated 
to  have  been  the  opinion  of  Dr.  Temple, 
Dr.  Bradley  and  the  assistant  masters, 
tiiat  the  trustees  were  bound  to  select 
from  among  the  candidates  some  candi- 
date who  had  been  educated  at,  or  was 
otherwise  intimately  connected  with, 
Rugby  School,  or,  at  all  events,  some 
candidate  other  than  the  plaintiff.  The 
plaintiff  was  not  educated  at,  and  had  no 
connection  with,  Rugby  School,  and  Dr. 
Temple,  Dr.  Bradley  and  the  assistant 
masters  were  accordingly  mnch  piqaed 
and  annoyed  at  the  choice  which  the 
trustees  had  made,  and  being  much  pre- 
judiced against  the  plaintiff  on  religious 
and  political  or  other  groands,  they  de- 
liberately formed  the  sdieme  and  design 
of  procuring  by  every  means  in  tiidr 
power  the  annulment  of  the  said  appoint- 
ment, or  otherwise  of  so  harassing  and 
thwarting  the  plaintiff  in  relation  to  the 
school  and  to  themselves,  and  so  dis- 
paraging him  in  the  eyes  of  the  public 
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as  to  make  his  position  as  Head  Master 
intolerable,  and  so,  if  possible,  compel 
him  to  resign.  A  part  of  sach  scheme 
and  design  was  to  procure,  if  possible, 
some  resolution  or  resolutions  of  the 
Governing  Body  censuring  or  reflecting 
on  the  conduct  of  the  plaintiff,  and  by 
publishing  the  same  in  the  public  news- 
papers, to  prejudice  the  parents  of  pupils 
and  intending  pupils,  and  the  boys  them> 
selves,  and  the  public  generally,  against 
the  plaintiff,  so  as  to  meke  it  difficult,  if 
not  impossible,  for  him  to  maintain  the 
numbers  and  discipline  of  the  sohooL 
Immediately  upon  the  plaintiff's  appoint- 
ment. Dr.  Temple,  and  Dr.  Bradley  and 
the  said  assistant  masters  proceeded  to 
execute  their  said  design,  and  from  that 
time  to  the  present  have  not  ceased  in 
their  endeavours  to  carry  the  same  into 
effect,  and  in  fact  the  acts  and  proceed- 
ings hereinafter  mentioned  on  the  part  of 
Dr.  Temple  and  Dr.  Bradley,  and  of  the 
Ooveming  Body,  after  they  became  mem- 
bers thereof,  so  far  as  such  acts  and  pro- 
ceedings were  hostile  to  the  plaintiff,  were 
done  or  procured  to  be  done  in  further- 
ance of  the  same  settled  plan  and  design, 
viz.,  either  to  procure  the  dismissal  of 
the  plaintiff,  or  to  force  him  to  resign  the 
Head  Mastership." 

The  bill,  which  was  of  considerable 
length,  consisting  of  137  paragfraphs  and 
ninety-one  pages,  then  set  forth  the 
various  matters  upon  which  the  plaintiff 
relied  in  support  of  his  case.  In  view  of 
the  judgment  of  the  Yice-Chancellor, 
however,  it  is  not  necessary  to  give  at 
length  these  allegations,  but  the  following 
statement  of  the  substance  of  the  plain- 
tiff's case  will  be  sufficient  for  the  purpose 
of  this  report. 

After  the  paragraph  above  set  out, 
the  bill  proceeded  to  shew  the  manner 
in  which  the  alleged  scheme  was  prose- 
cuted, first,  by  objections  on  the  part 
of  the  assistant  masters  and  the  Bishop 
of  Exeter,  to  the  candidature  of  the 
plaintiff,  and  the  use  he  made  of  his 
testimonials ;  and  two  long  letters  upon 
the  subject  were  set  out,  one  of  which 
was  written  to  the  plaintiff'  ten  days  after 
his  appointment  by  twenty  out  of  the 
twenty-one  assistant  masters,  and  the 
other  of  which  was  written  ten  days  later 


by  the  Bishop  of  Exeter  to  the  trustees, 
together  with  other  correspondence  and 
occurrences  relating  to  this  part  of  the 
case,  which  terminated  with  a  resolution 
of  the  trustees  passed  on  the  20th  of  Decem- 
ber, 1869,  whereby  they  agreed  that  the 
plaintiff  had  acted  with  perfect  good  faith 
in  the  use  he  had  made  of  his  testimonials. 
The  bill  then  related  the  action  taken  by 
the  assistant  masters  with  reference  to  the 
dismissal  by  the  plaintiff  of  two  of  the 
House  Tutors,  and  set  oat  the  correspond- 
ence between  the  plaintiff  and  the  trustees 
thereon,  and  certain  resolutions  passed 
by  the  trustees  approving  of  the  plwntiff 's 
conduct.  The  bill  then  stated  the  con- 
stitution, on  December,  1871,  of  the  new 
Governing  Body.  That  body  consisted 
of  the  Bishop  of  Worcester  (the  Chair- 
man), elected  by  the  old  trustees  of  the 
Rugby  Charity;  Lord  Leigh,  as  Lord- 
Lieutenant  of  the  county  of  Warwick ; 
Dr.  Bradley,  elected  by  the  University  of 
Oxford ;  Dr.  Bateson,  elected  by  the 
University  of  Cambridge ;  Dr.  Temple 
(Bishop  of  Exeter),  by  the  University  of 
London ;  Professor  H.  J.  S.  Smith,  by 
the  Boyal  Society  ;  Mr.  Bickards,  by  the 
Lord  Chancellor ;  Mr.  Lingen,  by  the 
Head  Master  and  Assistant  Masters  of 
the  School ;  and  the  Marquis  of  Hertford, 
Lord  Warwick,  Sir  C.  Adderley,  and  Mr. 
Kewdegate,  by  the  old  trustees,  making, 
with  the  Bishop  of  Worcester,  the  five 
members  whom  the  old  trustees  had  the 
power  to  nominate.  The  bill  then  charged 
m  paragraph  41  as  follows — 

"41.  Although  Dr.  Temple  and  Dr. 
Bradley  had  been  active  partisans  of  the 
assistant  masters  in  their  differences  with 
the  plaintiff,  and  had,  in  fact,  prejudged 
the  whole  case  against  the  plaintiff,  and 
were  determined  beforehand  to  drive  him 
from  the  school,  yet  they  allowed  them- 
selves to  be  elected  members  of  the  new 
Governing  Body,  and  thus  to  become 
judges  of  matters  in  and  respecting  which 
they  and  the  assiBtant  masters,  whose 
cause  they  had  taken  up,  and  whom  they, 
in  fact,  represented,  had  a  strong  personal 
interest  and  bias,  which  made  them  wholly 
unfit  to  form  an  impartial  judgment  on 
such  matters,  or  on  any  question  between 
the  assistant  masters  and  the  plaintiff. 
Dr.  Temple  had  been  Head  Master  of  the 
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school  for  sereral  years,  and  was  the 
brother-in-law  of  one  of  the  assistant 
masters.  Dr.  Bradley  had  been  an  as- 
sistant master  of  the  school  for  mtmy 
years,  and  was  likewise  closely  connected 
by  marriage  with  one  of  the  assistant 
masters.  Both  Dr.  Temple  and  Dr. 
Bradley  were,  from  their  personal  ex- 
perience and  from  their  connection  with 
the  assistant  masters,  intimately  ac- 
quainted* with  the  affairs  of  the  school 
both  past  and  present,  and  they  were,  in 
fact,  looked  to  by  their  colleagaes  on  the 
Governing  Body,  and  trusted  impUoitly 
by  them  as  the  proper  and  trustworthy 
sources  of  information  on  all  matters 
connected  with  the  school.  Dr.  Temple 
abused  the  power  and  influence  over  his 
colleagues  which  his  long  experience  and 
ample  means  of  knowledge  gave  him,  to 
further  the  aforesaid  scheme  and  design 
of  himself  and  the  assistant  masters,  and 
made  incorrect  representations  to  his  col- 
leagues as  to  several  matters  of  fact,  and 
more  particularly  as  to  what  were  the 
established  customs  and  ust^es  of  the 
school,  and  represented  as  part  of  such 
established  customs  and  usages  several 
matters  which  were  not  part  thereof,  but 
were,  in  fact,  innovations  introduced  by 
Dr.  Temple  himself;  and  the  acts  and 
proceedings  of  the  new  Groveming  Body, 
so  far  as  they  were  hostile  to  the  plaintiff, 
and  especially  the  resolutions  hereinafter 
complained  of,  were,  in  tact,  caused  and 
brought  about,  in  whole  or  in  part,  by  such 
abuse  of  power  and  influence  and  such 
incorrect  representations  as  aforesaid." 

The  bill  then  stated  the  action  taken 
by  ten  of  the  assistant  masters  with  re- 
ference to  the  plaintiff's  appointment  of 
one  of  the  house  masters,  a  resolution 
of  the  Gkiverning  Body  declining  to  in- 
terfere, but  refraining  from  expressing 
any  approval  of  the  exercise  of  the  Head 
Master's  discretion  in  that  particular 
instance,  and  a  protest,  signed  by  Dr. 
Temple,  Dr.  Bradley,  and  three  others  of 
the  Coveming  Body,  against  this  non- 
interference by  the  Governing  Body. 

The  biU  then  stated  certain  differences 
which  arose  between  the  plaintiff  aud  Mr. 
Scott,  a  foundation  master  and  one  of  the 
house  tutors,  and  paragraph  88  contained 
an  allegation  that  the  Governing  Body, 


mider  the  influence  of  Dr.  Temple  and 
Dr.  Bradley,  who  had  determined  to 
undo  the  appointment  of  the  plaintiff  as 
Head  Master,  and  to  force  on  his  resigna- 
tion or  dismissal,  had  in  &ct  been  per- 
suaded, and  had  resolved  beforehand  to 
get  rid  of  the  plaintiff,  whatever  he  might 
write  to  Mr.  Scott,  and  whatever  explana- 
tion or  statement  he  might  make  to  the 
Groveming  Body. 

The  differences  between  the  plaintiff 
and  Mr.  Scott  ultimately  led  to  a  reaoln- 
tion  of  the  Governing  Body,  passed  on 
the  25th  of  February,  1873,  whereby 
they  expressed  their  opinion  that  it  was 
desirable  the  plaintiff  should  retire ;  and 
the  bill,  in  paragraph  95,  chorgred  that 
the  Ch)veming  Body  were  persoaded  to 
adopt  this  resolution,  "  under  the  impro- 
per and  undue  influence  of  the  Bishc^  of 
Exeter,  and  yielding  to  his  persistent 
efforts  to  carry  into  effect  the  aforesaid 
scheme  and  design." 

The  last  part  of  the  plaintiff's  case 
related  to  his  dismissal  of  Messrs.  Sidg- 
wick  and  Smith,  two  of  the  aaaistant 
masters  who  were  not  in  fact  the  lowest 
in  point  of  seniority,  and  the  remon- 
strances of  some  of  the  assistant  masters 
upon  this  score ;  and  set  out  the  corre- 
spondence thereon,  including  a  letter 
written  to  the  plaintiff  on  October  30th, 
1873,  by  the  Bishop  of  Worcester,  the 
chairman  of  the  Governing  Body,  ex- 
pressing their  opinion  that  such  dismissal 
was  a  departure  from  the  customs  of  the 
school. 

Upon  this  branch  of  the  case,  the  bill 
charged,  in  paragraphll4,  that,  although  as 
early  as  February,  1872,  the  Governing 
Body  were  aware  that  the  plamtiff  repA- 
diated  any  voluntary  engagement  of  Dr. 
Temple  which  interfered  with  the  authority 
of  the  Head  Master,  they,  nevertheless, 
"  acting  under  the  hostile  and  improper  in- 
fluence aforesaid,"  accepted  the  ansnp- 
ported  and  incorrect  statement  of  Dr. 
Temple,  that  a  scheme  by  which  the  last  ap- 
pointed master  should  always  be  the  one  to 
retire  upon  any  reduction  in  the  number 
of  masters,  was  one  of  the  customs  of  the 
school ;  and  in  directing  the  letter  of  the 
30th  of  October,  1873,  to  be  written  to 
the  plaintiff,  and  in  passing  the  resoln- 
tion  of  the  19th  of  November  hereafter 
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mentioned,  the  Governing  Body  "inu 
properly,  and  in  derogation  of  the  tmst 
reposed  in  them,  abdicated  their  proper 
functions  and  duties  as  governors  and 
tmstees  of  the  school,  and  surrendered 
their  judgment  to  Dr.  Temple  and  Dr. 
Bradley,  and  allowed  them  to  be  at  once 
witnesses  of  vital  facts  in  dispute  between 
the  assistant  masters  and  the  plaiutifif, 
and  judges  of  the  plaintiff's  conduct, 
although  both  Dr.  Temple  and  Dr. 
Bradley  had  from  the  beginning  been 
advocates  and  partisans  of  the  pituntiff's 
opponents  in  the  school,  and  had  pledged 
themselves  to  condemn,  and  had,  in  fact, 
condemned  the  plaintiff,  and  recorded  an 
adverse  judgment  against  him  before  they 
became  members  of  the  Governing 
Body." 

The  remaining  statements  of  the  bill 
•were  shortly  as  follows — The  Govern- 
ing Body  met  on  the  19th  of  Novem- 
ber, 1878,  and  after  hearing  the  plaintiff 
and  considering  his  statements  and  the 
correspondence,  passed  a  resolution 
that  in  their  opinion  the  plaintiff,  in 
giving  notice  of  dismissal  to  Messrs. 
Sidgwick  and  Smith,  "had  not  acted  in 
accordance  with  the  undertaking  given 
by  him  bn  the  16th  of  April,  1872,  to 
observe  the  usages  and  customs  of  the 
school "  (apparently  referring  to  a  letter 
of  Dr.  Hayman's  of  that  date,  in  which 
he  9aid  that  he  concurred  with  the  Go- 
verning Body  in  the  wish  that  the  system 
which  bad  hitherto  prevailed  should  be 
maintained  as  fiir  as  possible,  and  that  he 
had  no  intention  of  any  such  changes  as 
they  seemed  to  point  to) ;  and,  further,  that 
the  Governing  Body  felt  that  they  must 
"  require  Dr.  Hayman  to  place  his  resig- 
nation in  their  hands  on  or  before  Wednes- 
day the  23rd  of  December,  to  take  effect 
at  Easter  next." 

Against  this  decision  the  plaintiff  pro- 
tested, and  requested  to  have  an  oppor- 
tnniiy  of  adducing  further  evidence.  The 
Governing  Body,  however,  declined,  and 
urged  Dr.  Hayman  to  resign.  Further 
correspondence  ensued ;  and  as  Dr.  Hay- 
man did  not  resign,  the  Governing  Body 
finally,  on  the  19th  of  December,  1873, 
passed  the  following  resolution — 

"  That  upon  a  review  of  the  adminis- 
tration of  the  school  from  the  period  when 


the  Governing  Body  came  into  office  to 
the  present  time,  they  are  of  opinion 
that  Dr.  Hayman  is  not  a  fit  and  proper 
person  to  hold  the  position  of  Head 
Master  of  Rugby  School,  and  that  it  is 
essential  for  the  interests  of  the  school 
that  he  should  cease  to  hold  such  office ; 
that,  in  exercise  of  the  powers  vested  in 
the  Governing  Body  by  'the  Public 
Schools  Act,  1868,'  Dr.  Hannan  be  re- 
moved  from  his  office  of  Head  Master, 
and  that  such  removal  take  effect  on  the 
7th  day  of  April  next ;  that  the  clerk  be 
instructed  to  communicate  the  above  re- 
solutions to  Dr.  Hayman,  and  to  give  him 
formal  notice  to  vacate  his  office  of  Head 
Master  of  B>ugby  School  on  the  7th  day 
of  April  next." 

And  in  paragraphs  135  and  136  the 
bill  summed  up  the  plaintiff's  case  as 
follows — 

"  135.  Under  the  circumstances  herein 
appearing,  the  resolutions  and  prooeed- 
inga  of  the  Governing  Body  herein  com- 
plained of  were  passed  and  adopted,  not 
m  the  due  exercise  and  execution  of  the 
powers  and  trusts  reposed  in  them,  nor 
out  of  a  due,  or  any  regard  for  the  true 
interests  and  benefit  of  the  school  and 
the  public,  but  out  of  a  predetermined 
hostility,  and  motives  of  resentment  and 
party  spirit  on  the  part  of  Dr.  Temple, 
and  Dr.  Bradley  and  the  assistant  mas- 
ters, whom  they  represented,  and  out  of 
the  exercise  by  Dr.  Temple,  by  the  means 
aforesaid,  of  an  undue  influence  over  the 
other  members  of  the  Gk)veming  Body, 
and  the  undue  and  culpable  submission 
on  the  part  of  the  other  members  of  the 
Govenung  Body  to  such  undue  influence, 
and  out  of  an  undue  bias  and  prejudice 
on  the  part  of  the  Governing  Body  in 
favour  of  the  assistant  masters,  and 
against  the  plaintiff,  resulting  in  a  great 
measure  from  misrepresentotions  of  the 
plaintiff's  acts  and  motives  by  tho  de- 
fendant. Dr.  Temple,  and  am  entire  waut 
of  fairness  and  impartiality  on  their  part 
in  adjudicating  on  the  charges  made  by 
Dr.  Temple  and  tbo  assistant  masters 
against  the  plaintiff,  and,  in  fact,  out  of 
motives,  which,  according  to  the  rules  of 
equity,  were  improper  and  corrupt.  Under 
these  circumsttuiceH,  tbo  plaintiff  submits 
that  the  said  resolutions  and  proceedings 
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are  as  against  the  plaintiff  invalid,  aod 
ought  not  to  be  enforced. 

"  136.  The  plaintiff  also  submits  that  the 
said  resolutions  of  the  19th  of  December, 
1873,  are  invalid  on  this  further  ground, 
that,  inasmuch  as  he  was  elected  to  the 
office  of  Head  Master  under  the  provision 
of  the  statute  17th  Geo.  3.  c.  71,  as  modi- 
fied by  the  statute  54th  Geo.  3.  c.  131,  he 
can  be  dismissed  only  in  accordance  with 
the  terms  of  those  statutes  at  an  annual 
meeting  of  the  trustees,  held  pursuant 
thereto." 

To  this  bill  the  defendants,  the  Govern- 
ing Body,  and  the  defendant,  the  Bishop 
of  Exeter,  filed  separate  demurrers  for 
want  of  equity.  These  demurrers,  and 
a  motion  on  behalf  of  the  plaintiff  for  an 
injunction  in  the  terms  of  the  prayer  of 
the  bill,  now  came  on  together  for  argu- 
ment, and  the  demurrer  of  the  Gt>veming 
Body  was  argued  first. 

Mr.  Cotton,  Mr.  Davey,  Mr.  Bmceti  (of 
the  Common  Law  Bar),  and  Mr.  Ilbert,  for 
the  defendants,  the  Gt)veming  Body,  in 
support  of  the  demurrer.  — There  are  two 
points  upon  which  the  plaintiff  appears  to 
rest  his  case.  First,  that  the  resolutions 
whereby  he  was  dismissed  were  not  duly 
passed ;  secondly,  that  they  were  invalid, 
as  procured  by  improper  influences.  The 
ground  of  the  first  point  is  that,  under 
the  17  Geo.  3.  c.  71  and  the  54  Geo.  3. 
c.  131,  the  plaintiff  was  only  removable 
by  the  trustees  at  a  meeting  held  in 
Rugby  in  the  month  of  July.  This,  how- 
ever, is  a  fellacy ;  for  when  they  removed 
Dr.  Hayman,  the  Gk)veming  Body  were 
not  acting  under  those  regulations, 
but  under  the  powers  conferred  upon 
them  by  the  15th  section  of  the  Public 
Schools  Act,  1868,  which  contained  no 
regulations  as  to  time  or  place  of  meeting, 
or  mode  of  procedure,  but  simply  enacted 
that  the  Head  Master  of  any  school  to 
which  it  applied  should  "  be  appointed  by 
and  hold  his  office  at  the  pleasure  of  the 
new  Governing  Body."  It  is  true  that  Dr. 
Hayman  had  been  appointed  by  the  old 
Governing  Body ;  but  by  the  Public 
Schools  Act  of  1864,  27  A  28  Vict.  c.  92, 
it  was  enacted  that  "  every  person  "  ap- 
pointed to  an  office  in  any  one  of  the 
schools  named  in  the  schedule  "  of  that 
Act — and  Bugby  was  one  of  them — must 


take  that  office  "  subject  to  such  provi- 
sions and  regulations  as  might  hereafter 
be  enacted."  Dr.  Hayman  held  his  office, 
therefore,  subject  to  any  alteration  by 
Act  of  Parliament ;  and  iiie  ne w  Governing 
Body  having  by  Act  of  Parliament  the 
power  to  dismiss  him  at  their  pleasore, 
the  old  restrictions  as  to  time  tatd  place 
were  gone,  though  the  old  regnlataons, 
where  not  inconsistent  with  subsequent 
enactments,  might  still  remain  in  force 
until  the  new  ones  were  framed. 

Upon  the  second  and  larger  question 
it  was  said  that  the  Governing  Body  were 
acting  as  judges  in  deciding  upon  the 
plaintiff's  case  ;  and  that  Dr.  Temple  and 
Dr.  Bradley  had  sat  as  judges  when,  by 
reason  of  the  strong  part  they  had  taJcen 
against  him,  they  were  in  tact  disqualified 
to  do  so,  and  that,  therefore,  the  resolution 
dismissing  the  plaintiff  was  bad.  This 
involved  a  second  &llacy — namely,  that 
of  attributing  to  the  Governing  Body  the 
functions  of  judges.  But  even  if  they 
were  judges,  there  was  no  charge  in  the 
bill  that  they  had  attempted  to  further 
personal — Le.,  pecuniary — interest,  so  as 
to  bring  them  within  the  rule  prohibiting 
a  judge  from  so  doing.  They  had,  bow- 
ever,  no  interest  but  the  interest  of  the 
school,  and  they  were  not  judges  at  alL 
The  Head  Master  was  removable  at  the 
"  pleasure  "  of  the  Governing  Body,  and 
no  judge  had  the  power  to  decide  a  cause 
according  to  his  "pleasure."  He  must 
act  according  to  the  principles  of  the  law, 
and  his  pleasure  has  nothing  to  do  witii 
it.  Dr.  Hayman  had  exercised  the  power 
to  dismiss  the  assistant  masters,  and  t^e 
Governing  Body  did  not  question  his 
right  to  do  so,  though  they  did  not  con- 
sider he  was  acting  judiciously  and  in  ac- 
cordance with  the  usages  of  the  school ; 
but  if  he  had  been  acting  as  a  judge,  he 
could  not  have  done  this  as  he  did  "  at 
his  pleasure  ;  "  and  what  is  true  of  Dr. 
Hayman  and  the  assistant  masters  is  true 
of  the  Governing  Body  and  Dr.  Hayman. 
The  Governing  Body,  then,  did  not  sit  as 
judges,  nor  were  they  trustees ;  they  were 
simply  managers  and  controllers  of  &0 
school ;  and  in  administering  the  school 
as  they  thought  fit,  they  are  not  subject 
to  the  control  of  this  or  any  other  Court, 
unless  it  can  be  shewn  that  the  reeolntiona 


Digitized  by 


Google 


Vol.  43.] 


laCHAELMAS  1873  to  lilGBAEtiMAS  1874. 


841 


they  arriTed  at  were  null  and  void  as 
tainted  hj  frand  or  corruption,  and  of 
this  there  is  no  charge  in  the  bill. 

[Malins,  y.C— rYonr  argument  is  that 
Dr.  Hayman  held  his  post  at  the  pleannre 
of  the  trustees,  and  that  they  can  there- 
fore dismiss  him  with  or  without  reason.] 

Exactly.  They  are  not  judges  nor 
trustees,  except  accidentally  in  one  sense 
of  the  word.  The  only  question  is  whe- 
ther they  have  exercised  their  powers  in  a 
manner  which  in  law  is  vaUd.  This  Court 
could  not  interfere  unless  the  circum- 
stances were  such  as  would-,  upon  man. 
damns,  support  a  plea  of  non  est  factum, 
and  entitle  a  Court  of  common  law  to  say 
"Dr.  Haymani8  8tillHeadMaster;"andto 
rnstify  that,  the  conduct  of  the  Qoveming 
Body  must  amonnt  to  frand  or  corruption. 
For  instance,  if  they  removed  a  Head 
Master  in  order  to  gain  a  vote  in  a  hotly- 
contested  election,  or  (to  put  an  impossible 
case)  if  they  removed  him  to  put  in  bis 
place  some  one  who  would  give  them  a 
share  of  the  revenues  of  the  school.  Those 
would  be  causes  tainted  by  corruption 
and  nnconnected  with  the  management 
of  the  school,  entitling  this  Court  or  a 
Coart  of  law  to  interfere.  The  case  of 
The  Queen  v.  The  Qovemort  nf  Dar- 
lington School,  14  Law  J.  Bep. 
(n.s.)  Q.B.  67;  s.  o.  Law  Bep. 
6  Q.B.  682, 
is  in  point,  though  it  goes  much  further 
than  we  require,  for  there  the  master 
ooald  only  be  dismissed  by  the  trustees 
in  the  exercise  of  a  "  sound  discretion ; " 
and  yet  although  it  was  found  that  the 
facts  upon  which  the  discretion  had  been 
exercised  proved  to  be  wrong,  and  their 
judgment  to  be  incorrect,  the  Court  of 
Queen's  Bench,  followed  by  the  Exchequer 
Chamber,  held  that  as  they  hod  come  to 
an  honest  conclusion  the  Court  could  not 
interfere.  It  was  further  held  that  the 
master  could  not  even  be  heard  in  expla- 
nation, while  here  Dr.  Hayman  has  had 
the  inliest  opportunities.  The  onlycharges 
of  improper  motives  are  pleaders'  colour- 
ing to  facts  which  do  not  bear  them  out ; 
and  general  charges  not  duly  supported 
by  facts  pleaded  will  not  support  a  bill 
on  demurrer — ' 

Munday  v.  Knight,  3  Hare  497  ; 
Oilbert  r.   Lewis,  1  D'e  Qex,  J,  &  S. 

2^rw  ^EBua,  43.— Cbimc. 


38;  8.  c.  32  Law  J.  Bep.  (n.s.) 

Chanc.  347 ; 
Qrenville- Murray    v.    The    Earl    of 

Clarendon,  39  Law  J.  Bep.  (n.s.) 

Chanc.  221 ;  s.  c.  Law  Bep.  9  Eq. 

IL 
The  chief  substance  of  the  plaintiff's 
case  is  that  a  scheme  and  design  was 
formed  against  him  from  the  first,  and 
deliberately  carried  through  by  Dr. 
Temple  and  Dr.  Bradley.  This  scheme 
or  design,  however,  never  really  existed, 
but  was  mere  pleaders'  colouring,  the  facts 
shewing  that  those  gentlemen  were  only 
using  their  knowledge  and  influence  for 
the  good  and  in  the  best  interests  of  the 
school  which  Dr.  Hayman,  as  Head 
Master,  who  had  to  deal  with  masters  as 
well  as  boys,  had  shewed  himself  unfitted 
to  govern.  Could  it  be  said  that  because 
Dr.  Temple  and  Dr.  Bradley  had  more 
knowledge  of  what  was  needed  in  a  great 
school,  and  took  a  greater  interest  in  the 
welfare  of  the  school  than  anyone  else, 
that  they  were,  therefore,  disqualified 
from  exercising  their  knowledge  for 
the  advantage  of  the  school  P 

To  deal  with  the  cases  which  will  pro- 
bably be  relied  on  for  the  plaintiff.     In 
Bummer  v.  The  Corporation  of  Chip- 

penham,  14  Ves.  245, 
where  the  Governing  Body,  who  were 
the  trustees  of  the  school,  had  dismissed 
the  Head  Master,  Lord  Eldon  overruled 
the  demurrer  because  they  had  dismissed 
him  on  corrupt  grounds,  i.e.  on  account 
of  a  vote  he  had  given,  and  his  Lordship 
said  in  such  a  case  the  defendants  must 
put  in  an  answer.     In 

Willis  V.  Childe,  13  Beav.  117  ;  s.  c. 

20  Law  J.  Bep.  (n.s.)  Chanc.  113, 
the  Court  interfered  because  the  defend- 
ants were  acting  as  trustees.  Here  the 
Governing  Body  were  not  acting  as 
trustees  but  as  managers  of  the  school, 
nor  could  it  be  said  that  they  were 
acting  as  judges,  for  they  were  not 
bound  to  give  any  judgment  at  all,  nor 
oven  to  exercise  a  sound  discretion.  The 
Governing  Body  were  only  doing  what 
they  thought  best  for  the  school.  There 
is  in  all  the  facts  alleged  no  trace  of  any 
improper  motive.  The  Court  has  no 
jurisdiction  in  the  matter,  and  the  de< 
murrer  must  therefore  bo  allowed, 
OP 
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Mr.  Olaste,  for  the  plaintiff,  in  support 
of  the  bill. — In  ■whatever  capacity  the 
Governing  Body  sat,  whether  as  jadges, 
as  managers,  or  as  trustees,  their  judg- 
ment in  the  case  of  Dr.  Hajman  was  uUra 
vires,  and  should  be  set  aside.  They  were, 
however,  strictly  trustees,  and  as  such 
their  action  is  liable  to  be  enquired  into 
by  this  Court.  It  was  said  that  the  Gro- 
verning  Body  were  not  responsible  to  the 
Court  unless — and  the  exception  was  an 
important  one — there  were  some  corrup- 
tion, in  which  case  it  was  admitted  the 
Court  could  interfere.  The  term  corrup- 
tion could  not  be  narrowed  down  to  the 
mere  motives  for  obtaining  votes  or  a 
pecuniary  benefit;  it  meant  a  tainted 
action,  and  the  action  of  Dr.  Temple  and 
Dr.  Bradley  in  regard  to  the  plaintiff  was 
tainted  throughout  by  animug  and  undue 
bias ;  the  other  members  of  the  Ck>vem- 
ing  Body  only  allowed  themselves  to  be 
innaenced  wrongly,  and  if  Dr.  Temple 
and  Dr.  Bradley  had  been  absent  from 
the  first  nothing  of  this  sort  could  hare 
arisen.  We  contend  that  the  presence 
of  thcie  two  gentlemen  leavened  the  whole 
mass ;  and  if  it  can  be  shewn  that  they 
should  not  have  acted  on  the  Governing 
Body,  and  they  or  even  one  of  them 
can  be  got  rid  of^  then  the  resolution 
cannot  stand.  Now,  what  is  legal  dis- 
cretion ?  Its  definition  dates  from  cen- 
turies back,  and  has  been  continually 
cited  by  authority.     In 

Booke's  Case,  Coke's  Bep.  Hil.   40 

Eliz.  5  Rep.  99  b, 
it  was  said — 

"Discretion  is  a  science  or  understand- 
ing to  discern  between  falsity  and  truth, 
between  wrong  and  right,  between  sha- 
dows and  substance,  between  equity  and 
colourable  glosses  and  pretences,  and  not 
to  do  according  to  their  wills  and  private 
affections ;  for,  as  one  saith,  talis  diseretio 
discretionem  confuwUt." 

The    Darlington  School    Case    («6t 

supra), 
has  been  cited,  and,  assuming  it  to  be 
good  law,  though  it  is  not  so   (having 
been  disapproved  in 

Dean  v.  Bennett,  40  Law  J.  Rep.  (n.s.) 

Chanc.  452 ;    s.   c.  Law  Bep.   6 

Cbanc.489), 
within  the  law  there  laid  do^vn,  there  is  in 


this  case  such  malice  as  would  inevitaUy 
result  in  a  verdict  of  guilty  in  an  action 
for  conspiracy.  In  the  same  volume  is 
a  case  in  point. 

The  QMeen  v.  The  Justices  of  Hertfvrd^ 
shir«,  6  Q.B.  Rep.  753, 
which  shews  that  if  any  one  m^istrate 
or  Judge  was  disqualified  the  decision 
of  all  is  absolutely  void ;  and  so  it  was 
also  held  in 

The  Queen  v.  The  Justices  of  Suffolk, 
18  Q.B.  Rep.  416. 

[Malins,  V.C. — In  these  caaee  there 
was  a  pecuniary  interest  on  the  part  of 
the  magistrate.] 

An  infinitesimal  one;  but  is  a  pecu- 
niary interest,  however  small,  to  entitie 
a  person  to  relief,  while  vastly  greater 
interests  in  the  Judge  or  trustees,  such  as 
those  possessed  by  Dr.  Temple,  are  not  ? 
There  are  other  authorities  in  our 
favour,  ex  gr. — 

Doe  V.  Haddon,  3  Dougl.  310 ;  and 
The  Queen  v.  Eattd,  85  Law  J.  Bep. 
(n.s.)  M.C.  157 ;  8.  c.  7  B.  A  S. 
297 ;  8.  c.  Law  Rep.  1  Q.B.  230, 
which,  while  laying  down  that  mere  po6> 
sibility  of  bias  will  not  suffice,  left  it  as 
clear  that  real  bias  will.     If   we    can 
shew  that  Dr.  Temple  and  Dr.  Bradley 
acted  with  this  bias,  we  must  saooeed. 

The  learned  counsel  then  dealt  with  the 
facts  of  the  case  in  order  to  shew  that 
this  bias  really  existed;  and  in  refer- 
ring to  the  135th  paragraph  of  the  bill, 
he  maintained  that  while  the  words 
"  under  the  circumstances  aforesaid  "  had 
no  further  effect  than  to  import  the  &ct8 
previously  pleaded,  it  was  sufficient  if  the 
allegations  either  now  or  at  the  hearing 
proved  to  be  legitimate  deductions  from 
those  facta ;  and  contended  that  it  was 
impossible  in  the  face  of  this,  and  of  the 
137th  paragraph  of  the  bill  which  sought 
discovery  from  Dr.  Temple,  to  allow  die 
demurrer. 

But  the  Governing  Bodj'  who  had  pur- 
ported (o  dismiss  the  plaintiff  were  in  fact 
trustees,  at  all  events  as  having  vested  in 
them  the  property  of  the  chstrity,  and  as 
such  their  conduct  was  liable  to  be  re- 
viewed by  a  Court  of  equity. 

The  effect  of  the  Acta  of  George  HI, 
with  their  schedules,  was  the  oonstitntion 
of  a  charity,  with  a  set  of  rales  and  regn- 
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lations,  positively  enacted,  and  which 
could  not  be  varied  except  upon  applica- 
tion to  the  Conrt  of  Chancery,  nnder 
which  the  lands,  buildings  and  property 
of  the  charity  were  vested  in  trustees, 
who  were  trustees  in  that  strict  sense  of 
tlie  word  which  rendered  their  actions 
Kable  to  be  enquired  into  by  the  Court  of 
Chancery,  and  who,  moreover,  although 
they  could  remove  the  Head  Master  "  at 
their  pleasure,"  could  not  do  so  under 
improper  influence,  nor  properly,  except 
at  a  particular  time  and  in  a  manner 
pointed  out  in  the  Act,  i.e.,  at  their  an- 
nual meeting  in  July.  Having,  however, 
in  case  of  emergency,  the  power  of  ap- 
plying to  the  Court,  this  restriction  as  to 
time  was  obviously  inserted  for  the  pro- 
tection of  the  Head  Master,  and  to  pre- 
vent him  from  being  turned  out  except 
at  such  a  time  before  the  school  vacation 
as  should  give  him  an  opportunity  of  re- 
moving without  unnecessary  inconveni- 
ence from  what  was,  in  fact,  his  home. 
Coming  to  the  Public  Schools  Act  of  1868, 
it  was  found  that  by  the  28th  section  it 
was  expressly  enacted  that,  subject  to  any 
alterations  by  the  Act  or  any  scheme  in 
pursuance  thereof,  all  powers  vested  by 
Act  of  Parliament  or  otherwise  in  the 
existing  Governing  Body  in  relation  to 
that  school  or  the  government  thereof 
should  continue  in  force  until  a  new 
Ooveming  Body  was  appointed,  and 
afterwards,  "  in  the  same  manner  in 
which  they  might  have  been  exercised  if 
that  Act  had  not  been  passed."  This  re- 
embodied  the  provisions  of  the  Acts  of 
George  3.  and  kept  in  force  the  old 
rules  and  regulations  thereunder,  and  at 
all  events  until  the  new  Governing  Body 
was  appointed.  Moreover,  section  13  of 
the  Act,  which  enacts  that  the  Head 
Master  of  every  school  under  the  Act 
"  shall "  be  appointed  by  and  hold  his 
office  "  at  the  pleasure  "  of  the  new  Go- 
verning Body,  applied  only  to  a  Head 
Master  appointed  after  the  operation  of 
tfie  Act,  and  did  not  apply  at  all  to  the 
plaintiff.  Under  the  Act  of  1868,  there- 
fore, the  now  Governing  Body  had  no 
power  at  all  to  dismiss  the  plaintiff,  except 
in  so  far  as  the  mantle  of  the  old  trustees 
had  fallen  upon  them,  and  then  only  at  the 
^qpal  meeting  in  July.    This  was  not 


in  any  way  altered  by  the  operation  of 
the  Act  of  1864;  and  by  the  Public 
Schools  Act,  1872,  and  by  the  scheme  in 
pursuance  thereof  agreed  to  between  the 
new  Governing  Body  and  the  old  trus- 
tees the  schoolhonse  and  property  of 
the  charity  were  actually  invested  in  the 
defendants,  the  Governing  Body,  as  trus- 
tees 

Again,  the  causes  which  immediately 
led  to  the  dismissal  of  the  plaintiff  were, 
according  to  the  resolution  of  the  19th  of 
November,  1873,  the  dismissal  of  Mr. 
Sidgwick  and  Mr.  Smith,  to  one  of  whom 
notice  had  been  given  by  the  plaintiff  as 
the  only  unmarried  classical  master,  and 
to  the  other  as  the  junior  classical  master. 
That  and  no  other  was  the  reason  for  the 
resolution  censuring  Dr.  Hayman,  and  the 
subsequent  resolution  dismissing  him  was 
by  reference  confined  as  to  its  reasons  to 
the  same  cause.  This  brought  the  case 
vrithin 

Willis  V.  OhUde  (ubi  supra), 
where  trustees  were  restrained  from  en- 
forcing  a  dismissal  because  no  sufficient 
explanations  of  the  charges  and  opportu- 
nity of  defending  himself  had  been  given 
to  the  TOBBber,    In 

The  Queen  v.  The  Justices  of  Suffolk 
(ubi  supra), 
the  proceedings  were  held  to  be  invalid 
because  a  rated  inhabitant  had  sat  upon 
the  bench,  and  the  ratio  decidendi  was  not 
the  infinitesimal  pecuniary  interest,  but 
that  his  presence  there  was  unseemly  and 
wrong,  and  the  cases  of 

2%e  King  v.  The  Bishop  of  London 
and  In  re  Beloved  Wilkes's  Charity, 
8  Mao.  &  G.  440 ;  8.  c.  20  Law  J. 
Bep.  (n.s.)  Chanc.  588, 
shewed  that  though  trustees  armed  with 
discretionary  powers  might  not  be  bound 
to  shew  their  reasons,   their  discretion 
must  be  exercised  with  an  absence  of  in- 
direct motive,  with  honesty  of  intention, 
and  with  a  fair   consideration  of  the 
subject. 

The  Fremington  School  Case,  11  Jurist, 
421 ;  s.  c.  10  Jurist,  512, 
was  another  authority  in  his  favour. 
Lastly,  the  Court  ought  not  to  lose  sight 
of  the  manner  in  which  the  plaintiff  had 
been  treated.  The  resolutions  were  in 
fact  come  to  in  pursuance,  not  only  of  a 
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foregone  conclusion,  bat  of  a  preformed 
determination  ou  the  part  of  some  of  those 
-who  had  sat  as  judges,  and  from  motives, 
•which  were,  according  to  the  rules  of 
equity,  improper  and  corrupt,  and  under 
such  circumstances  the  resolutions  could 
not  stand,  and  the  demurrer  must  be 
allowed. 

Mr.  John  Pearson  (with  Mr.  Olasse), 
in  support  of  the  bill. — There  are  three 
questions  for  the  Court  to  decide  upon 
tnis  demurrer.  First,  what  are  the  rela- 
tions between  the  Governing  Body  and 
the  Head  Master  P  Second,  what  is  the 
jurisdiction  of  the  Court  in  such  a  case  ? 
Third,  should  the  Court  here  exercise  its 
jurisdiction,  if  any,  and  in  what  way  ? 
The  contention  of  the  other  side  is,  that 
the  Governing  Body  are  not  judges,  not 
trustees,  but  are  controllers  or  managers  of 
the  school.  They  are,  it  is  admitted,  to 
act  conscientiously,  and  are  not  to  act  in 
a  manner  politically  or  pecuniarily  cor- 
mpt ;  but,  subject  to  these  exceptions, 
they  are  to  have  a  most  unlimited  power 
and  anthority ;  they  are  to  be  able  to  dis- 
charge  a  Head  Master  at  a  moment's 
notice,  without  reason,  at  their  mere 
caprice,  and  without  any  appeal  to  any 
jurisdiction,  to  any  authority,  in  this 
countiy.  The  counsel  on  the  other  side 
did  not  go  on  to  define  what  position  the 
Head  Master  was  to  hold ;  if  they  had 
they  would  at  once  have  seen  the  fallacy 
of  their  own  arguments.  For  this  auto- 
cratic Gk>veming  Body  enormous  and  un- 
controllable powers  were  claimed — powers 
unknown  to  the  law  and  such  as  no  Act 
of  Parliament  could  be  found  to  have 
created.  In  the  Act  under  which  they 
were  claimed  would  not  be  found  a  single 
syllable  which  gave  the  Governing  Body 
immunity  from  the  action  of  the  law 
and  from  the  Courts  of  Equity.  But  in 
fact  the  attempted  withdrawal  of  the 
Ctoveming  Body  from  the  action  of  the 
Court,  was  an  act  of  mere  imagination  on 
the  part  of  the  other  side,  in  order  to  sus- 
tain an  arbitrary  and  illegal  resolution. 
The  Act  was  not  passed  for  the  purpose  of 
creating  the  Gh>veming  Body,  but  for  the 
purpose  of  "  improving "  the  manage- 
ment of  the  Schools.  The  histoiy  of 
this  school  shewed  that  it  was  a  charity, 
and,  as  such,  those  who  ruled  it  were  trus- 


tees, subject  to  thejurisdiotion  of  the  Court 
The  character  of  the  rulers  as  a  Governing 
Body  could  not  be  altered  by  Act  of  Par- 
liament, and,  more,  it  was  not  attempted 
by  the  Act  to  do  any  such  thing.  If  the 
new  Governing  Body  were  not  the  actaal 
trustees  by  law,  yet  they,  having  the 
whole  disposal  of  the  property,  were  ao 
de  facto,  and  would  be  answerable  to  the 
Court — 

Daugars  v.  Bivaz,  28  Beav.  233 ;  s.  c. 
29  Law  J.  Rep.  (n.s.)  Chano.  685. 
The  nominal  trustees  of  Rugby  were  mere 
shadows,  for  they  were  in  everything 
overruled  by  the  Governing  Body,  who 
were  therefore  the  real  trustees.  The 
notice  to  the  plaintiff  to  quit  the  school- 
house  and  the  threat  of  an  action  of  eject- 
ment were  admissions  that  the  property 
was  vested  in  the  Governing  Body  as  trus- 
tees. K  not,  what  was  the  relation  of  the 
Head  Master  P  He  must  be  either  ee*t*i 
que  trust  or  servants,  and  it  could  not  have 
been  the  object  of  the  Act  of  1868  to  de- 
grade the  Head  Masters  of  our  noblest 
public  schools  to  the  position  of  mere 
servants  of  the  Governing  Body.  In 
The  Attomey-OenercU  v.  Magdalen 
College,  10  Beav.  402 ;  s.  c.  16  Law 
J.  Rep.  (n.s.)  Chano.  391, 
the  Court  would  not  interfere  becansa 
there  was  a  Visitor ;  and  if  the  Legislatore 
had  intended  Governing  Bodies  to  have 
the  position  and  functions  of  Visitors  it 
would  have  done  so  by  express  enactment, 
and,  not  having  done  this,  shewed  that 
they  were  to  be  trustees.  The  distinction 
as  exemplified  in 

Whiston  V.  Tlie  Dean  and  Chapter 
of  Rochester,  7  Hare,  532;  s.  o.  18 
Law  J.  Rep.  (n.s.)  Chanc.  473, 
was  that  where  there  is  no  hold  upon  any 
part  of  the  common  fund  held  for  the 
charity,  there  the  relation  maybe  that  of  a 
mere  officer  or  servant,  and  the  relation  of 
cestui  que  trust' is  not  established ;  bat  it 
was  otherwise  in  the  plaintiff's  case,  who 
had  a  hold  upon  the  revenues  of  the  charity. 
Even  if  under  the  scheme,  in  pursuance 
of  the  Act  of  1872,  the  schsol-honse, 
lands  and  property  had  not  been  vested 
in  the  Governing  Body  as  trustees,  yet, 
as  they  had  sole  control  of  the  revenues, 
that  alone  created  the  relation  of  trustee 
4nd  cestui  que  irttst,  though  the  corp** 
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might  be  vested  in  other  persons  inter- 
posed in  the  character  of  bare  trustees. 
The  powers  of  the  Gtoreniing  Body  were 
then  to  be  held  in  trust  and  honestly  ezer> 
cised;  therefore,  if  they  were  "malici. 
onsly"  (and  he  only  meant  to  nse  the 
word  in  its  legal  sense,  as  with  mala 
fiiente)  exercised,  sach  nse  of  them  was 
bad,  {Old  the  plaintiff  was  entitled  to  an 
answer  in  order  that  he  might  see  whether 
this  was  the  case. 

The  learned  counsel  then  commented 
upon  the  plaintiff's  case,  and  on  coming 
to  the  final  part  of  it  contended  that 
although  the  resolution  of  the  Governing 
Body  msmissing  the  plaintiff  purported  to 
be  founded  upon  a  review  of  his  whole  ad- 
ministration, the  real  reason  was,  in  fact, 
narrowed  down  to  the  dismissal  of  Messrs. 
Sidgwick  &  Smith,  in  alleged  breach  of 
the  customs  and  usages  of  the  school, 
"which  was  then  the  only  matter  in  dif- 
ference.    The  case  of 

Tlie  Queen  v.  Darlington  School  (ubi 
tuprd) 
shewed  that  any  such  customs  or  bye-laws 
tvere  illegal  and  they  would  also  be  ab- 
Bord,  for  though  a  master  might  be  in 
point  of  seniority  the  lowest,  his  duties 
might  be  the  highest  and  most  important, 
and  yet  it  was  contended  that  the  most 
important  master  must  be  dismissed  first 
if  his  appointment  is  the  latest.  The 
highest  mathematical  master  might  be 
forced  to  give  way  to  the  lowest !  Ap- 
pealed to  by  the  plaintiff,  the  Governing 
Body,  on  December  the  19th,  1873,  de- 
cline "  to  alter  the  resolution  they  came 
to  on  the  19th  of  November,"  and  resolve 
to  dismiss  him.  Was  it  not,  therefore, 
plain  that  when  they  refused  to  alter  the 
decision  embodied  in  their  resolution  of 
the  19th  of  November,  they  had  in  that 
resolution  given  their  real  reason  for  dis- 
missbg  the  plaintiff?  There  had  been, 
however,  no  departure  at  all  fiom  any 
custom,  and  certiainly  from  none  binding 
on  the  plaintiff,  and  thus  the  defendants 
encountered  the  serious  legal  diflSculty 
of  having  given  a  reason  for  their  de- 
cision, which  reason  was  bad.  There 
were  numerous  cases  which  shewed  that, 
where  persons  had  absolute  powers  of 
dismissal,  and  in  exercising  them  gave 
th«ir  reasons,  the  Coart  would  investigate 


those  reasons,  and  if  they  were  had  annnl 
the  decision.     Such  were 

The  Queen  v.  The  Bailiffs  of  Ipstoieh, 
2  Ld.  Baym.  1,232, 1,240  ; 

The  King  v.  The  Bishop  of  London 
(uhi  supra) ; 

In  re  Beloved  Wilkes's  Oharity  {ubi 
supra). 
It  was  said  that  the  Qoveming  Body 
were  not  judges,  and  they  were  not  in 
the  sense  that  they  did  not  wear  judicial 
costume ;  but  the  power  to  dismiss  was  a 
judicial  power,  and  when  exercising  it  they 
were  exercising  a  judicial  function,  and 
were  to  act  on  principles  of  justice  and  fair 
play.  Similar  principles  were  Itdd  down 
with  reference  to  jurors  in  4  Bacon's 
Abridg.  Tit.  E.  561,  where  it  was  said  that 
they  should  be  "  omni  exeeptione  majores  " 
i.e.  free  from  partiality  or  consanguinity. 
"  So  also  if  he  has  declared  his  opinion 
touching  the  matter  "...  "or  has  done 
any  act  by  which  it  appears  that  he  cannot 
be  impartial."  Was  not  Dr.  Temple  within 
this  P  Thus,  assuming  as  he  had  a  right 
to  do  on  demurrer,  that  all  the  statements 
in  the  bill  are  true,  the  principles  adopted 
by  courts  of  law  and  equity  to  preserve 
untainted  the  administration  of  justice 
have  been  violated  by  Dr.  Temple  and 
Dr.  Bradley,  the  plaintiff  was  entitled  to 
have  an  answer  to  his  bill,  and  the  de- 
murrer must  be  dismissed. 

Mr.  H.  A.  Oiffard  and  Afr.  Morgan 
Howard  (of  the  Common  Law  bar)  fol- 
bwed  on  the  same  side,  and  cited — 

Archbold's    Practice  in    the    Oroten 
Office,  301 ; 
and 

Mallalieu  v.  Hodgson,  16  Q.B.  Bep. 
689 ;  s.  C.20  Law  J.  Rep.(H.8.)Q.B. 
339. 
Mr.  Cotton,  in  reply. — The  (Joveming 
Body,  when  exercising  the  power  given 
to  them  by  the  act  of  removing  the 
Head  Master,  were  not  acting  as  trustees, 
nor  in  any  sense  as  a  judicial  body.  They 
were  a  body  entrusted  by  the  Legislature 
with  an  absolute  power  and  liberty  of  ap- 
pointing and  dismissing  a  Head  Master 
at  pleasure.  He  did  not  mean  to  say  that 
they  were  at  liberty  to  act  unfairly,  but 
they  were  a  body  answerable  only  to 
their  own  consciences  and  not  amenable 
to  having   the  reasons  for  an  exercise  of 
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their  power  investigated  by  a  Conrt  of 
law.  These  considerations  threw  oat  all 
the  arguments  founded  upon  the  cases  of 

Tlie   Queen  v.  The  Justices  of  Hert- 
fordshire (uhi  supra), 
and 

The  Queen  v.  The  Justices  of  Suffolk 
(ubi  supra)  ; 
which  only  amounted  to  this — that  if 
there  was  a  Court  constituted  it  was  to 
be  properly  constituted,  which  it  would 
not  be  if  one  of  the  Judges  had  a  pecu- 
niary interest,  or,  as  in 

The  Queen  v.  Band  (ubi  supra) 
was  actuated  by  malice.  In  fact,  the 
whole  of  the  argument  of  the  plaintiffs 
counsel  upon  these  points  turned  upon 
the  fallacy  of  assuming  that  the  Govern- 
ing Body  in  dismissing  Dr.  Hayman  were 
exercising  a  judicial  function.  That  was 
not  so.  As  well  might  it  be  said  that 
the  plaintiff  was  exercising  a  judicial 
function  in  dismissing  Mr.  Sidgwick.  A 
Judge  determined  the  question  before  him 
upon  the  evidence  only,  and  not  upon 
considerations  whether  a  man  was  rich  or 
poor,  married  or  single,  as  Dr.  Hayman 
claimed;the  right  to  do.  This  marked  the 
distinction  between  the  capacities  in 
which  both  the  plaintiff  and  the  Govern- 
ing  Body  acted  and  that  in  which  a 
Judge  acted,  and  threw  out  also  another 
illustration,  that  of  jurors  who  ought  to 
be  omni  exceptione  majores.  A  jury  must 
decide  as  between  man  and  man  on  the 
evidence,  and  not  according  to  their  pre- 
possessions. If  they  decided  at  their 
pleasure,  it  would  vitiate  their  verdict, 
whilst,  so  to  decide,  is  the  very  thing 
the  Act  of  Parliament  says  the  Governing 
Body  are  to  do,  and  the  same  argument 
applied  to  the  case  of  arbitrators  who  were 
actually  judges  chosen  by  the  parties 
themselves,  •  and,  moreover,  disposed  of 
all  that  had  been  said  about  the  presence 
of  Dr.  Temple  and  Dr.  Bradley  leavening 
the  mass.  The  decision  of  the  Governing 
Body  must  be  assumed  to  bo  the  decision 
of  the  whole  body,  and  there  was  no 
allegation  that  the  body  as  a  whole  were 
influenced  by  pecuniary  motives  or  the 
desire  to  favour  kindreid,  nor  by  malice, 
except  in  the  sense  of  a  mala  mens,  what- 
ever the  distinction  might  be,  but  only  by 
partiality,  hostility,  and  prejudice,  and 


that  they  allowed  themselves  to  be  in^ 
fluenced  by  Dr.  Temple  and  Dr.  Bradley. 
But  this  Court  had  no  right  to  interfere 
with  the  resolution,  unless  it  oonld  find 
upon  the  pleadings,  statements  of  tact 
weU  pleaded  which  would  render  the  re- 
solutions void.  If  the  Governing  Body 
came  to  their  decision  uninfluenced  by 
pecuniary  interests  or  motives  external  to 
the  administration  of  the  school,  the  Court 
had  no  right  whatever  to  interfere.  But  if 
the  Governing  Body  sought  to  promote 
political  or  theological  views,  to  procure 
j>ecuniaTy  benefits  to  themselves,  or  acted 
from  motives  of  kindred,  the  case  was 
difierent.  In  short,  while  they  had  the 
power  of  dismissing  the  Head  Master 
"  at  their  pleasure"  (subject  only  to  their 
exercising  such  pleasure  as  Englishmen 
and  gentlemen)  they  must  do  so  in  the 
administration  of  the  school  and  not  with 
ulterior  objects  ;  and  it  was  not  for  this 
Court  to  say  whether  it  was  better  that 
the  Head  Master  should  go  or  that  the 
under  masters  should  go,  or  to  enter  into 
the  question  who  was  right  or  who  was 
wrong,  and  what  should  be  done  or 
whether  anything  should  be  done.  Of 
that  the  Governing  Body  were  the  sole 
judges ;  and  if  they  said, — "  We  cannot 
weigh  the  matter  in  nice  scales,  and  pos- 
sibly the  evidence  may  not  support  onr 
view,  but  from  what  we  have  seen  some- 
thing must  be  done  ;  and  sorry  as  we  are 
for  the  necessity,  we  have  no  right  to  con- 
sider the  interests  of  Dr.  Hayman.  Par- 
liament has  thrown  upon  us  a  duty  which 
we  are  bound  to  exercise — namely,  that 
of  doing  what  we  consider  is  the  best  thing 
for  the  true  interests  of  the  school."  If 
tliey  said  that,  and  it  was  what  they  did 
say,  they  were  fully  and  entirely  justified. 
The  Court  had  no  jurisdiction,  and  the 
demurrer  must  be  allowed. 

Cur.  adv.  wU. 

Malins,  V.C.  (on  March  21st),  said— 
This  is  a  suit  instituted  by  the  Rev.  Dr. 
Hayman,  the  present  Head  Master  of 
Rugby  School,  against  the  Governing 
Body  of  that  school  and  the  Right  Bev. 
the  Bishop  of  Exeter.  The  case  is  one 
of  great  importance.  It  has  occupied  a 
large  portion  of  the  time  of  the  Cowetf 
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and  it  has  been  most  ably  ai^ed  daring 
six  days  of  the  present  and  past  weeks. 
1  shoiUd  have  taken  longer  time  to  pre- 
pare my  judgment,  but,  considering  that 
it  might  be  desired  by  the  parties  to  the 
cause  to  take  the  opinion  of  the  Court 
of  Appeal,  I  have  thought  it  right  not  to 
defer  the  delivery  of  my  judgment,  as  the 
Courts  rise  on  Thursday  next  for  the 
Easter  Vacation.  The  facts  of  the  case 
are  these :  His  Honour  then  commenced 
stating  the  facts  of  the  case,  and  after  re- 
ferring to  the  Act  17  Geo.  3.  c.  71  men- 
tioned above,  and  to  the  alteration  of  the 
time  for  the  meeting  of  the  trustees  from 
August  to  July,  resumed — It  is,  therefore, 
clear  that  if  the  rights  of  Dr.  Haymiin 
depended  upon  the  17th  Geo.  3.  only,  he 
was  liable  to  be  removed  "  at  the  will  and 
pleasure  of  the  trustees,"  but  that  such 
will  and  pleasure  could  only  be  expressed 
at  the  annual  meeting  to  be  held  in  the 
month  of  July.  But  the  Public  Schools 
Act  of  1868  (81  and  32  Vict.  c.  118)  was 
then  in  force,  and  that  Act  provided,  by 
the  13th  section,  that  the  Head  Master  of 
every  school  to  which  the  Act  applied 
should  be  appointed  by  and  bold  his  office 
at  the  pleasure  of  the  now  Governing 
Body,  and  that  all  other  masters  should 
be  appointed  by  and  hold  their  offices  at 
the  pleasure  of  the  Head  Master;  and 
by  the  28th  section,  it  provided  that, 
subject  to  any  alterations  made  by  the  Act, 
all  powers  vested  in  the  existing  Govern- 
ing Body  of  a  school  to  which  the  Act 
applied  should  continue  in  force  and  be 
exercised  by  such  Governing  Body  until 
a  new  Governing  Body  was  appointed, 
and  after  their  appointment  by  the  new 
Governing  Body  as  if  the  Act  had  not 
been  passed. 

This  Act,  it  will  be  observed,  makes  no 
provision  as  to  the  time  or  place  at  which 
such  "pleasure"  of  the  Governing  Body 
)8  to  be  expressed.  But  the  Public  Schools 
Act  of  1864  (27  <k  28  Vict.  c.  92),  had 
contained  the  following  provisions.  That 
Act,  after  reciting  that  a  commission  had 
been  issued  in  1861  to  enquire  into  certain 
matters,  had  enacted  that,  "  every  person 
appointed  after  the  paasing  of  this  Act  to 
any  office  in  the  Governing  Body  of  any 
of  the  colleges  or  schools,  shall  take  and 
hold  that  office,  subject  to  such  provi- 


sions and  regulations  as  may  hereafter  be 
enacted  respecting  the  same."  Then  it 
provides  that  the  Governing  Body  shall 
mean  and  include  the  Head  Master.  That, 
therefore,  made  Dr.  Hayman's  appoint- 
ment subject  to  any  provision  which  Par- 
liament might  afterwards  make. 

Now  the  fir.st  point  relied  upon  on  be- 
half of  the  plaintiff  was  that  he  is  not 
liable  to  be  dismissed  by  the  new  Govern- 
ing Body  at  all,  but  that  the  power  to 
dismiss  him  is  vested  in  and  must  bo 
exercised  by  the  bid  trustees,  and  that  as 
they  could  only  exercise  it  at  the  annual 
meeting  in  July,  the  resolution  of  the  19th 
of  December  last  was  necessarily  invalid. 
I  am,  however,  of  opinion  that  the  plain- 
tiff became  subject  to  the  new  Governing 
Body  upon  their  coming  into  existence, 
and  that  this  objection  to  the  resolution 
of  dismissal  cannot,  therefore,  be  sus- 
tained. The  plaintiff  himself  always 
treated  the  new  Governing  Body  as  having 
entire  authority  over  him  from  the  day 
it  came  into  existence,  and  to  this  body 
his '  subsequent  communications  were  ad- 
dressed. 

It  is,  in  my  opinion,  clear  that  the  plain- 
tiff and  all  the  head  masters  of  the  great 
public  schools  to  which  the  Act  of  1868 
applies  are  subject  to  the  control  of  the 
new  Governing  Body  of  each  school,  and 
that  they  hold  their  office  at  the  pleasure 
merely  of  the  new  Governing  Body,  and 
are  consequently  liable  to  bo  dismissed 
without  notice  and  without  any  reason 
being  assigned. 

The  probable  intention  of  the  Legis- 
lature was  to  avoid  such  contests  as  have 
so  frequently  occurred  in  this  Court  and 
the  Court  of  Queen's  Bench  as  to  the 
power  of  trustees  to  remove  the  masters 
of  schools.  The  apparent  harshness  of 
the  power  is  mitigated  by  the  appointment 
of  men  of  high  position,  honour,  and  in- 
tegrity as  members  of  the  Governing 
Body,  by  whom  it  is  assumed  that  such 
power,  arbitrary  as  it  is  in  terms,  would 
not  be  harshly,  unjustly,  or  incon- 
siderately exercised.  Assuming  this  to 
be  the  true  construction  of  the  Act,  it 
was  then  contended,  on  behalf  of  the 
plaintiff,  that  this  Court  will  control  the 
proceedings  of  such  bodies  as  this  when- 
ever it  is  satisfied  that  their  powers  have 
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been  exercised  corruptly,  nnjastlj  or  for 
the  purpose  of  effecting  some  collateral 
object,  and  that  the  circamstances  of  this 
case  shew  that  the  power  of  the  Govern- 
ing Body  has  been  so  improperly  and  un- 
justly exercised,  and  its  exercise  so 
improperly  brought  about,  that  it  is  the 
bonnden  duty  of  the  Court  to  interfere 
and  treat  the  resolution  for  the  dismissal 
of  the  plaintiff  as  invalid,  and  to  restrain 
them  from  carrying  it  into  effect 

I  think  the  clear  result  of  the  numerous 
authorities  cited  on  both  sides  in  the  argu- 
ment of  this  case  is  that  all  arbitrary 
powers,  such  as  the  power  of  dismissal  at 
their  pleasure,  which  is  given  to  this 
Governing  Body,  may  be  exercised  with- 
out assigning  any  reason,  provided  they 
are  fairly  and  honestly  exercised,  which 
they  will  always  be  presumed  to  have 
been  until  the  contrary  is  shewn,  and  that 
the  burden  of  shewing  the  contrary  lies 
npon  those  who  object  to  the  manner  in 
which  the  power  has  been  exercised.  No 
reasons  neied  be  given,  but  if  they  are 
given  the  Court  will  look  at  their  suffi- 
ciency. 

Upon  this  subject  numerous  authorities 
were  cited,  and  I  will  briefly  advert  to 
most  of  them.  The  first  in  point  of  date 
was  The  Queen  v.  The  Bailiffi  of  Ipswich 
(vhi  mpra),  which  was  a  case  in  which 
the  corporation  dismissed  Mr.  Serjeant 
Whitaker  from  being  their  recorder.  It 
was  contended  upon  his  behalf  that  his 
office  was  a  freehold.  I  only  read  the 
following  passage  from  the  Report  for 
the  purpose  of  shewing  the  opinion  ex- 
pressed  by  that  great  lawyer,  Lord  Chief 
Justice  Holt,  in  disposing  of  the  substance 
of  the  case,  —  "  The  Solicitor-Gteneral 
opposed  granting  a  peremptory  man- 
damus because  the  recorder  was  an  officer 
ad  libitum  of  the  corporation,  and  cited 
The  King  v.  Campion  (I).  But  that  ob. 
jection  was  contrary  to  the  return  where- 
by he  appeared  to  be  confirmed  for  life. 
And  Holt  said,  that  if  he  had  been  an 
officer  ud  libitum  the  corporation  ought 
to  have  returned  that,  and  relied  upon  it, 
and  it  would  have  been  a  good  return  ; 
but  they  could  not  take  advantage  of  that 
when  they  had  returned  a  cause,  if  the 

(1)  1  Sid.  U. 


cause  were  not  snfficient ;  for  it  appeared 
that  they  had  not  gone  npon  their  powo: 
and  determined  tlieir  will,  bnt  pat  him 
out  for  a  misdemeanour."  It  is  plain, 
therefore,  that  Lord  Chief  Justice  HoH 
considered  that  if  they  had  merely  re- 
turned that  he  held  office  at  their  pleasure, 
and  that  they  had  exercised  their  pleasure 
by  dismissing  him,  the  matter  could  bare 
been  no  further  enquired  into,  bat  as  tbqr 
had  dismissed  him  for  a  misdemeanour,  it 
was  competent  for  the  Court  to  enquire  into 
the  sufficiency  of  the  reasons  that  induced 
them  to  dismiss  him. 

In  Doe  V.  Haddon  (ubi  tvpra},  one  of 
the  Governing  Body  was  proved  to  have 
said  that  he  would  rather  spend  5001. 
than  not  turn  the  master  of  the  school 
out,  and  he  had  also  threatened  the  con- 
stable with  the  loss  of  his  office  if  he  did 
not  concur  in  his  dismissal.  That  again 
was  such  a  corrupt  motive  in  one  of  ihe 
Governing  Body  as  to  vitiate  Hob  whole 
proceedings. 

In  Dummer  v.  The  Corporation  of  Chip. 
penham  (ubi  supra),  the  master  was  dis- 
missed by  the  Governing  Body,  who  were 
part  of  the  corporation  thwe,  on  tiie  al- 
leged ground  of  bodily  disease  and  in- 
firmity of  age,  but  the  bill  aliened  that 
the  resolution  was  really  in  conseqnenoe 
of  a  scheme  to  remove  him  becMise  of 
his  having  voted  at  the  last  election  in  a 
manner  opposed  to  the  opinions  of  the 
corporation .  To  that  bill  a  demurrer  was 
put  in,  bnt  Lord  Eldon  considered  that 
there  was  such  an  allegation  of  corrupt 
motive  there  in  exercising  the  power, 
that  he  overruled  the  demurrer,  and 
required  the  Governing  Body  to  put  in  an 
answer. 

The  next  case  in  order  of  date,  of  im- 
portance, is,  In  re  FrenUngton  School  (nbi 
supra),  which  was  so  much  considered 
by  the  learned  Vice-Chancellor  Knight 
Bruce.  That,  it  will  be  remembered,  was 
a  case  in  which  the  Gtjveming  Body  had  a 
power  of  dismissal  "  for  neglect  or  misbe- 
haviour or  any  other  just  cause."  Various 
charges,  I  think  eightoen  in  number,  were 
brought  against  the  master  of  the  school, 
founded  principally  upon  gross  immorality 
of  conduct.  When  the  matter  came  before 
the  Vice-Chanoellor  Knight  Bruce,  in 
June,  1847,  in  a  very  lon^  and  eUbcnrate 
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jndgment  be  came  to  the  concluBion  that, 
inaBmnch  as  three  out  of  the  Governing 
Body  had  in  writing  expressed  their  belief 
in  his  guilt  befoce  they  went  into  the 
enquiry,  that  was  snch  a  disqualification 
for  expressing  any  opinion  that  he  granted 
an  injunction  restraining  the  resolution 
being  carried  into  effect  (that  report  is 
to  TO  fonnd  in  10  Jnr.  p.  512),  but 
he  left  the  Governing  Body,  the  trustees, 
at  liberty  to  reconsider  the  matter. 
Notices  were  sent  to  all  the  other  tmstees, 
bnt  the  result  was  that  the  same  three 
trustees  who  had  expressed  their  opinion 
of  the  g^lt  of  the  master  i^ain  acted  in 
considering  the  subject,  and  were  assisted 
by  one  other  tmstee  only;  and  one 
of  the  trastees,  the  clergyman  of  the 
parish,  Mr.  Hardy,  was  so  adverse  to  the 
master,  Mr.  Ward,  that  it  might  well 
have  been  considered  that  he  was  actu- 
ally disqualified  to  sit  in  judgment  upon 
bim.  But  they  having  done  so,  and 
having  come  to  the  conclusion  that 
he  was  guilty  of  the  gross  charges  made 
against  him — cases  of  gross  personal  mis- 
conduct— the  same  learned  Judge,  recon- 
sidering the  matter  after  the  resolution, 
in  the  next  year  came  to  the  conclusion 
that  he  could  not  interfere,  and  the  dis ' 
missal  took  effect.  I  only  refer  to  one  or 
two  expressions  in  his  judgment.  He 
said  (2) — "  Then  comes  the  consideration 
■whether  it  was  competent  to  these  gentle- 
men (inasmuch  as  neither  of  their  col- 
leagues could  or  would  sit  with  them)  to 
hold  a  sitting  for  this  purpose,  considering 
all  that  had  taken  place,  considering  that 
Mr.  Hardy,"  that  is,  the  clergyman  of  the 
parish,  "  one  of  them,  had  expressed  nn 
opinion  of  the  guilt  of  Mr.  Ward  before 
he  had  heard  either  him  or  aay  witnesses 
for  him  upon  the  subject,  and  especially 
considering  that  Mr.  Orde,  Mr.  Surtees 
and  Mr.  Wyvill,  after  hearing  Mr. 
Ward  came  to  a  conclusion  of  his  guilt, 
and  who  moreover  previously,  and  with- 
out hearing  Mr.  Ward  and  the  examina- 
tion of  his  witnesses,  had  come  to  a 
conclusion  of  the  same  kind."  Then  he 
says — "  Undoubtedly  it  placed  them  in  a 
position  of  considerable  difficulty.  If  Mr. 
Ward  was  unfit  to  remain  in  the  school, 

(2)  11  Jnr.  424, 
Kkw  ^bboss,  43.— Ciuxc, 


if  he  was  a  mischievons  and  pernicious 
instructor  of  youth,  and  their  colleagues 
would  not  sit  with  them,  what  were  they 
to  do  ?  I  think,  therefore,  that  the  juris- 
diction or  tribunal,  if  I  may  use  such  a 
phrase,  was  properly  constituted.  We  come 
next  to  consider  the  charges  which  were 
brought  before  this  domestic  and  private 
judicature  thus  constituted.  Now  the 
charges  are  eighteen  in  namber,  and  it  is 
impossible  to  see  their  number,  their 
nature  and  their  variety,  without  feeling 
very  g^at  regret  for  more  reasons  than 
one."  Then  at  page  424  he  says,  "I 
have  nothing  to  do  with  motives.  I  im- 
pute none  but  good  motives,  but  so  ia 
the  fact.  The  fourth  charge  is,  that  you 
did  commit,"  a  very  great  impropriety 
which  I  need  not  particularly  name. 
"  Now  with  reference  to  this  particular 
charge  I  must  make  a  general  observa- 
tion ;  for  which  I  ought  to  apologise,  as 
it  is  almost,  if  not  entirely  a  repetition  of 
what  I  said  upon  the  rormer  occasion, 
namely,  in  June  last,  that  I  do  not  con- 
sider that  the  office  of  the  Court  is  to 
decide  whether  the  electors  ought  or 
ought  not  to  have  believed  or  disbelieved 
certain  evidence.  It  is  not  for  this  Court 
to  be  satisfied,  it  is  for  the  electors  to  be 
satisfied,  and  if  upon  legitimate  materials, 
which  might  possibly  have  satisfied  a 
reasonable  man  desirous  of  doing  justice, 
they  came  to  a  certain  conclusion  in  point 
of  fact,  my  opinion  remains  that  it  is  not 
the  office  of  the  Court  to  interfere  with 
it."  Then  for  the  third  time  he  expressed 
his  regret  that  he  was  obliged  to  come  to 
the  conclusion  to  leave  the  matter  to  be 
carried  into  effect  according  to  the  reso- 
lution of  the  Governing  Body. 

I  shall  mention  next  a  ve^  important 
case  —  The  Qiteen  v.  The  Qovemort  of 
Darlington  School  (ubi  trtpra},  in  which  the 
Governing  Body,  incorporated  by  Queen 
Elizabeth,  had  a  power  of  dismissal  for 
any  just  cause.  It  was  held  by  the  Court 
of  Queen's  Bench  and  by  the  Court  of 
Exchequer  Chamber,  affirming  their  judg- 
ment, that  by  the  terms  of  the  charter 
the  govemora  might  in  their  discretion 
remove  a  master  without  summons  or 
hearing,  and  although  no  charge  against 
him  had  been  exhibited  or  made.  The 
judgment  of  the  Court  of  Queen's  Bench 
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was  delivered  byLord  Denman  (3).  Lord 
Denman  there  says :  "  They — that  is, 
the  Governing  Body—"  are  bound  to  re- 
move any  master  whom,  according  to 
their  sound  discretion,  they  think  unfit 
and  improper  for  the  ofBce  ;  and  as  that 
discretion  may  possibly  be  well  exercised 
for  defects  of  various  kinds  not  amounting 
to  misconduct;  so  there  may  be  misconduct 
incapable  of  proof  by  witnesses,  but  fully 
known  to  the  governors  themselves,  on 
which  they  could  not  abstain  from  exer- 
cising their  power  of  removing  the  mas- 
ter without  the  abandonment  of  their 
duty."  Then  he  stated  that  a  bye-law 
had  been  passed,  and  they  held  that  to  be 
invalid.  Then  Lord  Denman  further 
says:  "But  they  might  be  reasonably 
satisfied  of  the  truth  of  the  charges  with- 
out possessing  any  means  of  proving 
them  by  evidence ;  and  even  if  they  had 
no  charge  before  them,  they  might  still 
in  the  exercise  of  their  discretion  remove 
him  from  reasonable  cause.  The  prose- 
cutor"— the  prosecutor  of  course  here 
was  the  schoolmaster — "has  denied  the 
charges  and  the  trial,  but  he  does  not 
deny  the  exercise  of  discretion,  which 
might  have  been  disproved,  in  fact,  as  by 
shewing  that  malicious  feelings  against 
the  master  were  indulged  by  the  go- 
vernors, or  that  they  had  some  interest 
to  serve  in  promoting  of  another  to  his 
place.  The  allegation  of  removal  in  the 
exercise  of  discretion  is  an  independent 
allegation,  which  the  prosecutor  does  not 
deny,  though  it  is  accompanied  with  rea- 
sons which  on  the  trial  he  disproved. 
But  the  power  of  the  governors  so  to 
remove  justifies  their  so  doing,  and  it  is 
not  to  be  restricted  by  any  opinion  which 
we  may  form  of  the  reasons  on  which 
they  may  have  been  induced  to  exert  it." 
That  came  on  appeal  before  the  Court 
of  Exchequer  Chamber,  and  the  judg- 
ment of  that  tribunal  was  delivered  by 
Lord  Chief  Justice  Tindal,  and  I  wiU 
refer  to  one  or  two  passages  of  his  judg- 
ment also.  He  says  (4)  :  "  Looking  to 
the  terms  of  the  letters  patent  of  Queen 
Elizabeth,  we  think  the  office  in  question 
is  in  its  original  creation  determinable  at 
the  sound  discretion  of  the  governors 

(3)  6  Q.B.  Rep.  605. 

(4)  «  Q.B.  Bop.  716. 


whenever  such  discretion  is  exprooaed; 
and  that  it  is  in  all  its  legal  qoahties 
and  consequences  not  a  freehold,  but  an 
office  ad  libitum  only ;    the  governors 
would  be  guilty  of   nusconduct,   might 
perhaps   render    themselves  liable  to  a 
criminal  prosecution,  if  they  exercised 
their  discretion  of  removal  in  an  oppres- 
sive manner,  or  from  any  corrupt  or  in- 
direct motive ;  but  we  see  nothing  that 
is  to  restrain  them  from  exercising  such 
discretionaiy  power  whenever  they  ho- 
nestly think  it  proper  so   to   do  .  .  ." 
Then  he  says,    "And    there  seems  no- 
thing unreasonable  in  the  founders  giving 
such  authority  to  the  governors.      For 
there  may  be  many  causes  which  render 
a  man  altogether  unfit  to  continue  to  be 
a  schoolmaster,  which  cannot  be  made 
the  subject  of  a  charge  before  a  jury  or 
otherwise  of  actual    proof.      A  general 
want   of   reputation  in  the  neighbour- 
hood, the  very  suspicion  that  he  has  been 
guilty  of  the  ofiences  stated  against  him 
m  the  return,  the  common  belief  of  the 
truth  of  such  charges  amongst  the  neigh- 
bours, might  ruin  the  well-being  of  the 
school,  if  the  master  was  continued  in 
it,  although  the  charge  itself  might  be 
untrue,  and  at  all  events,  the  proof  of  the 
facts    themselves    insufficient    before   a 
jury.     Many  other  g^unds  of  removal, 
fully  sufficient  in  the  exercise  of  a  sound 
discretion,  might  be  suggested." 
■    Then,  in  the  case  of  Willit  v.  Childe  (uit 
svpra)  before  Lord  Langdale,  there  was 
a  power  to  remove,  "  upon  such  grounds 
as  the  trustees  shall  in  their  discretion, 
in  a  due  exercise  and  execution  of  the 
powers  of  the   trust  reposed   in  them, 
deem  just."    Having  that  power,  charges 
were  made  against  the  master.    It  was 
necessary  to  have  two  meetings,  and  two 
meetings  were  convened,  but  the  result 
was  that  no  sufficient  investigation  took 
place,  and  at  pages  130  and  131,  Lord 
Langdale  states  the  grounds  of  his  coming 
to  the  conclusion  that  the  discretion  of 
the  trustees  was  to  be  controlled  by  this 
Court.      This    is  a  specially   important 
case,  because  in  the  very  same  transac- 
tion the  trustees  having  treated  the  mas- 
ter as  their  tenant  at  will,  had  given  him 
notice  to  quit  the  school  and    school- 
house,  and  had  brought  an  action  of  eject- 
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ment  against  him,  which  action  was  sdc- 
cessfal,  and  had  been  decided  before  the 
judgment  was  given.  The  judgement  of  the 
Court  of  Ezcheqaer  npon  the  ejectment 
will  be  foand  reported.  Bat  when  that 
matter  came  before  this  Court,  Lord  Lang- 
dale  said  (5),  "  The  plaintiff  alleges  that 
the  power  of  the  trastees  has  been  cor- 
ruptly exercised,  or  at  least,  that  there 
has  been  an  undue  exercise  of  their  dis- 
cretion. A  great  many  afiSdavits  have 
been  filed ;  they  contain  much  inconsist- 
ent evidence,  and  it  seems  to  me  that 
some  at  least  of  the  trustees  manifested 
an  eager  desire  to  find  occasion  to  re- 
move the  plaintifi*.  K,  upon  a  fair  inves- 
tigation of  the  fiM;ts,  and  after  just  means 
of  explanation  and  defence  had  been  af- 
forded, it  had  appeared  that  the  employ- 
ment of  the  plaintiff  had  become  preju- 
dicial to  the  school,  the  trastees  woold 
have  been  fviUj  justified  in  removing 
him.  Upon  the  merits,  I  find  it  very 
difficult  to  form  any  conclusive  opinion 
upon  the  truth  or  falsehood  of  many 
of  the  allegations  which  are  stated ; 
but  after  reading  the  affidavits,  I  observe 
that  some  differences  having  arisen  be- 
tween the  master  and  the  usher,  the  trus- 
tees not  troubling  themselves  to  promote 
any  means  of  conciliation  or  adjustment, 
seem  to  have  been  disposed  to  impute 
the  principal  fault  to  the  plaintiff,  and 
instead  of  instituting  an  enquiry  in  his 
presence,  which  might  have  afforded  him 
the  means  of  explanation  and  defence, 
they,  without  his  knowledge,  commenced 
proceedings  against  him,  by  referring  the 
matter  to  the  school  committee  to  consider 
the  case.  The  committee  proceeded  to 
investigate  the  case  in  his  absence,  and 
without  his  knowledge,  and  reported 
against  him.  The  report  was  not  com- 
municated to  him,  but  the  trustees  met, 
and,  as  they  say,  considered  the  report, 
and  in  his  absence,  and  without  hearing 
him,  they  confirmed  the  report,  and  re- 
solved to  remove  him,  and  stated  the 
grounds  and  reasons  for  his  removal." 
That  Lord  Langdale  restrained  the  trus- 
tees from  acting  upon,  and  as  far  as  ap- 
pears by  the  report,  the  plaintiff  remained 
in  his  office. 

(5)  13  Bmt.  130, 131. 


To  this  class  of  cases  belongs  the  case 
of  Bean  v.  Bennett  (idn  supra)  before  Lord 
Hatherley.  I  need  not  go  further  into 
that  case  than  to  stato  that  it  was  the  case 
of  a  dissenting  Protestant  congregation 
which  had  the  summary  power  of  dis- 
missing their  minister  at  two  meetings. 
A  meeting  was  called,  charges  were  made 
agfainst  the  minister,  which  were  not 
investigated,  and  the  subsequent  meeting 
for  the  confirmation  of  the  first  resolution 
was  called,  and  the  proceedings  at  the 
first  were  unknown  to  those  who  voted 
at  the  second.  Lord  Hatherley,  under 
those  circumstances,  considered  that 
though  there  was  a  summary  powerwhich 
might  have  been  exercised  without  as- 
signing any  reasons,  inasmuch  as  it  was 
apparent  their  proceedings  had  been 
unjust,  he  must  restrain  the  trastees 
from  acting  upon  it.  It  was  in  that 
case  he  expressed,  not  disapprobation, 
but  some  doubt  as  to  The  Queen  v.  The 
Darlington  School  (ubi  supra),  to  which 
I  have  alrea<fy  referred. 

The  case  of  Ee  Beloved  WUkes'  CharUy 
(ubi  supra),  before  Lord  Truro,  was  a 
case  in  which  trustees  had  a  power  of 
selecting  a  boy  &om  two  jMrticolar 
parishes  to  be  educated  at  the  expense  of 
the  charity  as  a  clergyman  of  the  Church 
of  England.  In  default  of  their  finding 
a  fit  candidate  within  those  two  parishes, 
they  were  at  liberty  to  go  to  any  other 
parish ;  they  had  gone  out  of  tiie  two 
parishes  to  selecta  candidate, andafarmer, 
who  was  an  inhabitant  of  one  of  the 
parishes,  filed  a  bill  to  restrain  them  from 
carrying  out  the  charity  in  favour  of  the 
boy  who  did  not  belong  to  one  of  the 
two  favoured  parishes.  Lord  Truro,  in  a 
very  remarkable  judgment,  and  I  only 
refer  to  this  part  of  it,  says — "  The  duty 
of  supervision  on  the  part  of  this  Court 
will  thus  be  confined  to  the  question  of  the 
honesty,  integrity  and  fairness  with  which 
the  deliberation  has  been  conducted,  and 
will  not  be  extended  to  the  accuracy  of 
the  conclusion  arrived  sA,  except  in  par- 
ticular cases.  If,  however,  as  stated  by 
Lord  Ellenborongh  in  The  King  v.  I%e 
Archbishop  of  CarUerlmry  (6),  trustees 
think  fit  to  state  a  reason,  and  the  reason 

(«)  ISEwtU?. 
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is  one  which  does  not  jnstify  iheir  con- 
clusion, then  the  Conrt  may  say  that  they 
have  acted  by  mistake  and  in  error,  and 
that  it  will  correct  their  decision ;  but 
if  without  entering  into  details  they  sim- 
ply state,  as  in  many  cases  it  would  be 
most  prudent  and  judicious  for  them  to 
do,  that  they  have  met  and  considered, 
and  come  to  a  conclusion,  the  Court  has 
then  no  means  of  saying  that  they  have 
fJEuled  in  their  duty,  or  to  consider  the 
accuracy  of  their  conclusion.  It  seems, 
therefore,  to  me,  that  having  in  the  pre- 
sent case  to  look  to  the  motives  of  the 
trustees  as  developed  in  the  affidavits,  no 
ground  exists  for  imputing  ,bad  motives." 

Daugars  v.  Bivaz  (ttbi  supra)  is  the 
case  with  regard  to  a  French  Protestant 
congregation.  I  need  not  say  more  than 
that  in  that  case  the  same  principles 
were  acted  upon.  The  next  case  is  the 
case  of  The  King  v.  The  Bishop  of  London 
{vbi  gupra),  which  was  a  case  where  no 
minister  could  preach  without  the  sanction 
of  the  diocesan.  In  that  case  the  bishop 
of  London  having  refused  his  sanction 
to  a  particular  candidate,  an  application 
was  made  to  the  Court  of  Queen's  Bench 
for  a  mandamus  to  compel  him  to  in- 
stitute. I  read  it  only  for  the  expres- 
sions of  Lord  Ellenborough  (7)  that  no 
person  should  be  allowed  to  preach  "  on- 
lesB  he  be  first  approved  and  thereunto 
licensed  by  the  archbishop  or  bishop. 
Suppose  he  should  return  noih  idonem 
generally,  can  we  compel  him  to  state 
all  the  particulais  &om  whence  he  draws 
his  conclusion  ?  Is  there  any  instance  of 
a  mandamus  to  the  ordinaiy  to  admit  a 
candidate  to  holy  orders,  or  to  specify  the 
reasons  why  he  refused?  If  indeed  it 
had  appeared  that  the  bishop  had  exer- 
cised his  jurisdiction  partially  or  erro- 
neously ;  if  he  had  assigned  a  reason  for 
his  refusal  to  license  wluch  had  no  empli- 
cation,  and  was  manifestly  bad,  the  Court 
would  interfere  ;  bat  the  difficulty  that  I 
feel  is  that  the  bishop,  as  it  now  appears, 
stands  only  upon  his  objection  to  the  fit- 
ness of  tlus  part^,  of  which  the  statute 
meant  that  the  bishop  should  be  the 
judge." 

That  came  afterwards  before  the  Court 

(7)  13EMt432. 


and  is  reported  (8).  That  is  an  applioa- 
tion  against  the  Bishop  and  Archbishop 
of  Canterbuiy,  and  there  it  is  only  neces- 
sary to  say  that  Lord  Ellenborough  again 
in  deUvenng  a  more  elaborate  judgment 
of  the  Court  says  (9)—"  But  in  the  in- 
stance of  the  lecturer  the  term  '  apfKoba- 
tion '  in  the  statute  13  &  14  Ca.  c.  2  is 
quite  another  thing ;  what  scales  have  we  to 
we^h  the  conscience  of  the  bishop  ?  and 
how  are  we  to  know  whether  he  proper^ 
or  improperly  disapproves  ?  May  he  not 
properly  disapprove  of  the  candidate  for 
a  lecturer's  license  on  account  of  many 
matters  which  cannot  be  conveniently 
stated  to  a  Court  of  justice  ?  May  he 
not  disapprove  for  matters  within  his  own 
personal  observation  and  knowledge  ;  for 
the  habits  of  life  and  ocmversation  of  the 
person  which  might  be  known  tohimfirom 
residing  in  the  same  university  or  society 
with  him  P  &om  his  conduct  in  life  down 
perhaps  to  the  very  time  when  the  bishop 
is  called  upon  to  signify  his  approbation  ? 
Is  he  to  exclude  lus  own  knowledge,  the 
most  material  of  any  ?  Does  the  law  say 
upon  what  proof  he  is  to  act,  or  that  1^ 
is  to  have  witnesses  upon  oath  to  the 
facts  by  which  his  judgement  is  to  be 
guided  P  What  authorify  has  he  to  oouip 
pel  the  attendance  of  witnesses  before 
him  P  The  word  of  the  statute  is  "  ap- 
prove,"  and  he  must  exercise  that  i^pnv 
bation  according  to  his  conscience  upon 
such  means  of  information  as  he  can  ob- 
tain, and  every  thing  that  can  properly 
minister  to  his  oonsoientions  approbation 
or  disapprobation,  and  £»irly  and  reason* 
ably,  induce  his  conclusion  on  snoh  a  sub- 
ject, though  it  might  not  be  evidence  that 
would  be  formally  admitted  in  a  Court 
of  law  may,  I  am  of  opinion,  be  fitly  tt^en 
into  his  consideration." 

I  need  hardly  say  that  pecuniary  in- 
terest in  the  Governing  Body  would  be 
conclusive.  That  was  decided  in  a  case 
which  was  cited  in  the  argument^  vie..  The 
Queen  v.  The  Justice*  of  Hertfordthire  (vU 
eupra),  where  one  of  the  justices  who  de- 
cided the  question  had  a  very  insignificant 
pecuniaiy  interest,  amounting  only  to  SL 
or  9{.,  but  that  was  considered  by  Lord 

(8)  16  But  117. 

(9)  15  BMt  14«. 
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Campbell  in  the  Court  of  Qneen's  Bench 
as  &ial  to  his  exercising  any  judgment, 
and  the  finding  to  which  he  was  a  party 
was  quashed.  The  same  thing  will  be 
found  in  The  Queen  v.  The  Justices  of 
Suffolk  (ubi  supra).  Bat  although  pe- 
coniaiy  interest  wiU  disqualify,  circum- 
stances which  may  be  calculated  to  pro- 
duce bias  will  not  do  so ;  and,  therefore, 
in  T/ie  Queen  v.  Band  (ubi  supra),  where 
those  acting  were  trustees  of  a  property 
which  would  be  affected  by  the  decision 
(it  was  a  rating  question),  but  being  only 
trustees  and  having  no  pecnniair  interest, 
it  was  there  decided  that  though  t^at  might 
produce  bias,  it  was  not  a  disqualification, 
and  Mr.  Justice  Blackburn,  in  giving  the 
judgment  of  the  Court,  said — "  Whenever 
there  is  a  real  likelihood  that  the  Judge 
would,  from  kindred  or  any  other  cause, 
have  a  bias  in  favour  of  one  of  the 
parties,  it  would  be  very  wrong  in  him 
to  act,  and  we  are  not  to  be  under- 
stood to  say  that  where  there  is  a  real 
bias  of  this  sort  this  Court  would  not 
interfere ;  but  in  the  present  case  there 
is  no  ground  for  doubting  that  the 
justices  acted  perfectly  bona  fide,  and  the 
only  question  is,  whether  in  strict  law, 
under  such  circumstances,  the  certificate 
of  such  justices  is  void,  as  it  would  be  if 
they  had  a  pecuniary  interest,  and  we 
think  that  The  Queen  t.  The  Dean  of 
Rochester  (10)  is  an  authority  that  cir- 
cumstances from  which  a  suspicion  of 
favour  may  arise  do  not  produce  the 
same  effect  as  a  pecuniary  interest,  and 
as  the  decision  of  that  case  was  on  de- 
murrer to  a  plea  and  might  have  been 
taken  into  error,  the  authority  is  one  on 
which  we  ought  to  act,"  therefore  there 
was  a  bias  there,  but  no  interest. 

Upon  these  authorities,  then,  and  upon 
every  principle,  it  is  clear  that  if  the  go- 
verning body  was  properly  constituted, 
and  they  &irly  and  honestly  exercised 
their  power  of  dismissing  the  plaintiff, 
their  decision  is  not  liable  to  be  con- 
trolled by  this  Court. 

But  the  contention  on  the  part  of  the 
plaintiff  is  that,  looking  at  the  events  which 
occurred  upon  his  appointment  to  the  head 


10)  17  Q.B.  B«p.  1  ;'b.  c. 
4«7. 
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mastership  in  1869  and  the  subsequent 
transactions,  the  governing  body  was  not 
so  constituted  as  to  be  capable  of  coming 
to  a  just  and  impartial  decision,  and  that  ito 
decision  was,  in  fact,  unjust  and  partial. 
The  objection  of  the  pMntiff  to  the  de- 
cision of  the  governing  body  is  founded 
on  the  fact  of  the  Bishop  of  Exeter  and 
Dr.  Bradley  being  two  of  the  members 
of  that  body.  No  objection  is  or  could 
with  any  reason  be  taken  to  the  other 
distinguished  members  of  the  body,  and 
their  decision  is  impugned  solely  on  the 
ground  that  it  was  produced  by  the  undue 
and  improper  influence  of  the  bishop  and 
Dr.  Bradley.  In  order  to  decide  the  pain- 
ful questions  between  the  parties,  it  is 
necessary  to  consider  the  facts  stated  by 
the  bill  the  occurring  of  which  is  admit- 
ted by  the  demurrer.  And  here  I  must 
repeat  the  reg^ret  which  I  expressed  more 
than  once  in  the  course  of  the  arguments, 
that  the  case  should  have  to  be  decided 
upon  demurrer;  because  I  cannot  help 
thinking  that  many  of  the  statements  of 
the  bill  might  have  been  materially  quali- 
fied if  theevidence  of  both  partieshad  been 
given.  The  course  of  proceeding  adopted 
has,  no  doubt,  the  advantage,  relied  upon 
by  Mr.  Cotton,  of  preventing  a  painful 
conflict  of  evidence  if  affidavits  had  been 
read  and  there  had  been  cross-examina- 
tion upon  them.  To  come  to  the  allega- 
tions of  the  bill. 

His  Honourthen  resumed  his  statement 
of  the  plaintiff's  case,  which  he  stated 
in  detail  and  minutely  analysed,  and  after 
he  had  done  so,  continued — Under  all  these 
circumstances,  the  plaintiff  contends  that 
the  resolution  was  invalid,  and  the  bill 
asks  for  a  declaration  accordingly.  The 
real  question  in  the  case  is  whether  this 
resolution  is  valid,  and  it  must  be  so  if  it 
is  the  result  of  the  fair  and  honest  opinion 
of  the  governing  body.  Subject  to  the 
question  of  the  construction  of  the  Act 
which  I  have  already  disposed  of,  it  is  ad- 
mitted by  the  plaintiff  that  no  objection 
can  be  taken  to  any  member  of  the  body 
except  the  Bishop  of  Exeter  and  Dr. 
Bradley.  Can  I  attribute  any  improper 
motive  to  them?  Their  character  and 
position  render  that  all  but  impossible. 
If  they  took  the  coarse  they  did  upon  an 
honest  oonviotion  that  it  was  right,  and 
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that  it  was  not  for  the  good  of  the  school 
that  Dr.  Haym&n  should  remain  there,  can 
I  say  that  as  members  of  the  Ooveming 
Body  they  were  not  entitled  to  act  npon 
that  conviction  ?  A  man's  scholarship 
may  be  perfect,  his  character  admirable, 
andyetfor  the  want  of  the  power  to  control 
sabordinates  and  govern  boys,  may  he  such 
as  to  render  him  wholly  nnfit  for  a  school- 
master. I  do  not  attnbnte  this  unfitness 
to  Dr.  Hayman ;  on  the  contrary,  I  be- 
lieve he  would  have  succeeded  in  the  ma- 
nagement of  this  school  if  he  had  had  a  fair 
chance,  but  that  he  has  not  had.  Still,  the 
Croveming  Body  is  entitled  to  act  on  its 
own  opinion,  uncontrolled  by  this  C!onrt,  if 
those  opinions  are  &irly  and  honestly  en- 
tertained ;  and  I  am  unable  judicially  to 
come  to  the  conclusion  that  they  were  not. 
It  is  to  my  mind  plain  that  a  state  of 
things  existed  at  Rugby  in  December  last 
which  made  it  imperative  for  the  Govern- 
ing Body  to  do  something,  or  the  school 
must  have  gone  to  destruction  ;  whether 
it  was  proper  to  remove  the  under  mas- 
ters or  head  master  was  for  them,  not  I 
think  for  this  Court,  to  determine.  With 
them  the  Legislature  has  left  the  decision 
of  that  question,  and  so  it  must  be  left  by 
the  Court,  unless  it  can  see  that  the  deci- 
sion has  been  arrived  at  for  some  corrupt, 
improper,  or  collateral  object.  I  am  unable 
to  see  that  any  such  objects  have  actuated 
the  able  and  distinguished  body  of  men 
who  were  parties  to  the  resolution  of  the 
19th  of  December  last.  If  it  had  not  been 
for  the  unfortunate  part  taken  by  the 
Bishop  of  Exeter  in  1869,  I  am  satisfied 
that  the  decision  would  not  have  been 
questioned  by  Dr.  Hayman  in  this  or  any 
other  Court.  The  bill,  however,  contains 
charges  of  a  very  serious  character,  and  it 
is  in  paragraphs  11,41,  88,  114,  and  135 
that  the  most  serious  charges  are  to  he 
found. 

[The  Vice-Cbancellor  then  went  again 
through  these  paragraphs,  which  are  those 
already  fully  stated  above,  containing  the 
charges  as  to  the  scheme  and  design  of  Dr. 
Temple  and  Dr.  Bradley,  and  their  having 
prejudged  the  case  against  the  plaintiff, 
and  havingabused  their  influence  over  their 
colleagues  so  as  to  induce  them  to  abrogate 
their  fanctions  and  condemn  the  plaintiff, 
and  thatin  so  doing  they  acted  with  undue 


bias  from  motives  which,  according  to  the 
rules  of  equity,  were  improper  and  corrupt.] 
His  Honour  then  continued — ^Any  allega- 
tions of  personal  interest  I  mustdisregud. 
Bias  they  may  have  had.  The  bill  is 
admirably  drawn,  and  there  is  scarcely  a 
line  to  which  exception  can  be  taken  ;  but 
I  regret  that  anything  should  have  been 
inserted  suggesting  the  influence  of  family 
connexion.  Then  as  to  the  allegation  that 
a  body  of  twelve  such  men  should  have 
been  over-ruled  and  so  over-persuaded  by 
two  of  their  number.  Dr.  Temple  and  Dr. 
Bradley,  as  to  render  it  impossible  for 
them  to  oome  to  a  just  conclusion — that  I 
must  treat  as  the  mere  allegation  of  the 
pleader.  Although  the  allegations  in  the 
135th  paragraph  are  strong,  they  can 
hardly  be  regarded  as  allegations  of  any 
fraudulent  conduct,  and  they  amount  only 
to  strong  charges  of  unfitness  ;  and  the 
cases  referred  to  by  Mr.  Cotton  are  ap- 
plicable. Those  cases,  such  as  Munday  v. 
Knight  (ubi  supra)  and  Gilbert  v.  Levi* 
{ubi  supra)  shew  that  general  charges, 
such  as  of  fraud,  where  not  sustained  by 
facts,  will  not  protect  a  bill  on  demurrer, 
any  more  than  will  a  general  allegation 
that  the  defendant  holds  property  in 
trust  for  the  plaintiff,  as  was  held  in 
OrenvUle  Murray  v.  Earl  of  Clarendtm 
(ubi supra).  Uponthewhole,  I  amsortrto 
be  obliged  to  oome  to  the  conclusion  that 
the  bill  does  not  shew  a  case  for  the  in- 
terference of  the  Court,  and  the  demurrer 
must,  therefore,  be  allowed,  but  not  with 
costs.  I  am  extremely  sorry  for  the 
grievous  hardship  of  Dr.  Hayman's  case^ 
but  I  am  satisfied  that  a  prolongation  of 
the  painful  disputes,  which  would  be  the 
result  of  over-ruling  the  demurrer  here, 
would  be  of  no  benefit  to  him.  I  believe 
that  events  have  made  his  retention  of 
his  oflSce  impossible.  I  therefore  allow  the 
demurrer,  but  I  do  so  without  costs. 

Mr.  Pearson. — ^Tonr  Honour  will  give 
us  leave  to  amend  the  bill  ? 

Mr.  Davey. — I  must  oppose  that,  for  the 
plaintiff  has  had  ample  time  to  consider 
his  case  and  to  prepare  his  bill. 

Malius,  V.C. — I  feel  very  much  indis- 
posed  to  grant  the  application,  I  am  so 
satisfied  that  this  dispute  will  never  end 
in  any  good  to  you.  As  I  pointed  out  in 
the  course  of  the  argument,  if  the  Court 
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slioald  ultimately  over-mlo  the  decision 
of  the  19th  of  December  last,  if  it  is  the 
settled  conyiction  of  the  goTeming  body, 
and  I  cannot  presume  that  such  a  body  of 
men  would  hare  acted  as  they  did  unless 
they  had  a  settled  conviction,  that  it  is  not 
for  the  benefit  of  the  school  that  Dr. 
Hayman  should  remain  there,  they  might 
meet  again  and  come  to  another  resolu- 
tion. It  is  impossible  for  this  Court,  when 
Parliament  has  put  it  so  absolutely  in  the 

rwer  of  the  Governing  Body,  to  interfere, 
repeat,  according  to  the  construction 
of  the  Act  of  Parliament,  my  opinion  is 
that  every  head  master  of  a  public  school, 
that  is  of  the  great  public  schools,  for  I 
believe  every  one  of  them  is  subject  to  this 
Act,  that  every  head  mattter  is  as  much  at 
the  mercy  of  the  Governing  Body  as  a 
coachman  is  at  the  mercy  of  his  master, 
and  can  be  dismissed  with  or  without 
reason.  They  are  not  obliged  to  give 
any  rettson  whatever,  and  the  Court  must 
presume  that  they  exercise  their  discretion 
properly,  unless  the  contrary  can  be  dis- 
tinctly shewn.  Therefore,  in  the  interest 
of  Dr.  Hayman  himself,  if  you  mil  take 
my  advice  you  will  let  the  matter  rest. 
Of  course  no  man  is  ever  satisfied  with  a 
judgment  that  is  against  him,  at  least  it 
very  seldom  happens  so,  but  I  am  sure  I 
have  had  the  greatest  possible  regard  to 
the  interest  of  Dr.  Hayman  in  the  consi- 
deration I  have  given  to  this  case,  and  I 
should  gladly  have  given  him  relief  if  I 
thonght  I  could  have  done  so  effectively. 
But  I  am  so  satisfied  that  in  the  existing 
state  of  things,  whether  by  the  amendment 
of  this  bill  or  any  other  course,  he  cannot 
attain  any  good,  that  I  am  very  re- 
luctant to  let  the  matter,  so  far  as  I  am 
concerned,  go  any  further.  Therefore  I 
will  consider  that  you  do  not  ask  me  for 
leave  to  amend. 

It  was  then  arranged  that  the  de- 
murrer of  the  defendant,  the  Bishop 
of  Exeter,  should  be  set  doum  pro 
forma,  and  iJiot  both  demurrers 
should  be  allowed,  but  without  costs. 

Solicitors — Messrs.  Bower  &  Cottoa,  for  the 
plaintiff;  Messrs.  Iliffe,  Russell  and  Iliffe,  for 
the  defendants. 


[IN  THE  HOUSE  OF  LOKDS.] 
1874.     1 
March  24.  >  OOOE  v.  fowleb. 

May  15.    J 

Security  for  Money — Bate  of  Interest — 
Damages — Implied  Contract — 3^4  WillA. 
e.  42.  s.  28. 

Where  a  person  borrows  money  for  a 
certain  period,  with  interest  at  a  certain 
rate  doum  to  the  day  named,  a  contract  for 
payment  of  interest  at  that  rate  after  the 
day  named  is  not  to  be  implied.  1^  prin- 
cipal arid  interest,  if  not  then  paid,  bis- 
come  a  debt,  and  any  allowance  for  its 
detention  or  non-payment  made  by  any  tri- 
bunal before  which  the  payment  may  be 
sought,  is  in  the  nature  of  damages,  not  of 
interest. 

Although  the  rate  of  interest  agreed  on 
for  the  time  certain  is  ruually  adopted  as 
the  proper  msasure  of  the  damages  for  tlie 
subsequent  delay,  tlie  tribunal  may  look  at 
all  tJie  drcwnstances  of  the  case,  and  award 
such  a  rate  of  interest  as  shall  appear  fair 
and  reasonable. 

Where  the  holder  of  a  warrant  of  attor. 
ney  to  enter  judgment  for  a  fixed  sum  on  a 
day  named,  with  interest  at  the  rate  of  51. 
per  cent,  per  numth  and  costs,  did  not 
enter  up  judgment,  and  did  not,  the  maker 
of  the  instrument  having  died,  make  any 
definite  claim  against  his  debtor's  estate 
for  the  space  of  four  years  and  upwards, 
— Held,  that  the  tribunal  {one  of  the  Vice- 
Chancellors)  before  whom  the  claim  at  last 
came,  was  justified  in  awarding  by  way  of 
damages  such  a  rate  of  interest  as  the 
holder  of  the  warrant  of  attorney  woidd 
have  been  entitled  to,  according  to  the  ordi- 
nary rule  of  the  Court  of  Chancery,  had  he 
entered  up  judgment  on  tlie  day  named  in 
the  defeasance  to  the  warrant  of  attorney, 
namely,  at  the  rate  of  four  per  cent. 

This  was  an  appeal  from  a  decree  of 
Stuart.,  V.C.  The  appellant  was  tho 
holder  of  a  warrant  of  attorney  made  by 
a  Mr.  Beavau,  deceased,  and  the  respon- 
dents were  the  two  executors  of  Mr.  Bea- 
van's  will,  and  also  one  of  the  creditors 
of  his  estate.  The  warrant  of  attorney 
was  dated  the  2nd  of  May,  1864,  and 
authorised  the  persons  there  named  to 
enter  up  judgment  against  him,  William 
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Beavan,  for  2,0001.  The  foUowing  was 
the  defeasance,  endorsed,  "  The  within 
warrant  of  attorney  is  given  to  secnre  the 
payment  of  the  snm  of  1,3302.,  with  in- 
terest thereon  at  and  after  the  rate  of  51. 
per  centum  per  month,  on  the  2nd  day  of 
Jnne  next,  judgment  to  be  entered  up 
forthwith  ;  and  in  case  of  default  in  pay- 
ment of  the  said  snm  of  1,3302.  and 
interest  thereon  on  the  day  aforesaid,  ex- 
ecation  or  executions,  or  other  process, 
may  then  issne  for  the  said  sum  of 
1,3302.  and  interest,  together  with  costs 
of  entering  up  judgment,  registering 
same,  and  writ  and  writs  of  execution  or 
executions,  sheriff's  poundage,  o£Scers' 
fees  and  all  other  incidental  expenses 
whatsoever." 

No  judgment  was  entered  up  upon 
the  warrant  of  attorney.  Three  weeks 
after  its  date,  William  Beavan  died, 
namely,  on  the  25th  of  May,  1864, 
having  by  will  appointed  the  respondents 
his  executors,  and  devised  and  bequeathed 
to  them  all  his  property  upon  trust  to 
convert,  and  after  payment  of  his  debts, 
&c.,  to  pay  certain  legacies.  The  testa- 
tor's property  was  involved,  and  in  June, 
1864,  one  of  the  creditors  filed  a  bill  for 
the  administration  of  the  estate  by  the 
Court  of  Chancery.  Notice  of  the  bill  and 
decree  made  thereon  was  served  on  the 
appellant,  but  he  did  not  come  in  and 
prove  his  debt,  and  in  March,  1867,  the 
respondents  were  obliged  to  file  a  bill 
against  him  for  redemption  of  certain 
property  he  held  by  mortgage  from  the 
testator.  In  that  suit  a  compromise  was 
come  to,  by  which  it  was  agreed  that  the 
equity  of  redemption  of  the  properties 
comprised  in  his  mortgage  securities 
shoidd  be  released  to  the  appellant,  he 
crediting  the  estate  with  certain  sums, 
and  that  the  appellant  should  by  affi- 
davit verify  the  account  between  him 
and  the  testator.  Thereupon  the  appel- 
lant filed  his  affidavit,  and  in  the  sche- 
dule thereto  he  entered  his  claim  for  in- 
terest on  the  1,3302.,  after  the  rate  of  52. 
per  centum  per  month,  not  only  from  the 
2nd  of  May,  1864,  to  the  2nd  of  June 
in  that  year,  being  the  period  mentioned 
in  the  warrant  of  attorney,  but  also  at 
the  same  rate  from  the  2nd  of  June, 
1864,  to  the  27th  of  November,  1868, 


when  the  affidavit  was  filed.  The  Chief 
Clerk  certified  for  that  amount.  But  one 
of  the  respondents.  Fowler,  who  was  a  cre- 
ditor of  the  estate,  and  had  obtained 
liberty  to  attend  the  proceedings,  took 
out  a  summons  to  vary  the  certificate  by 
allowing  the  appellant  interest  on  the 
1,3802.  from  the  2nd  of  June,  1864,  after 
the  rate  of  42.  per  cent,  per  annum,  in- 
stead of  after  the  rate  of  52.  per  cent, 
per  month.  On  that  summons,  which  was 
adjourned  into  Courts  Stuart,  V.C,  made 
the  order  now  appealed  from,  and  ijlowed 
interest  at  42.  per  cent,  per  annum  only. 
The  result  was  found  to  be,  that  the  ap- 
pellant was  indebted  to  the  testator's 
estate  in  the  sum  of  1032. 15s.  Id.,  instead 
of  being  a  creditor  for  the  amount  ot 
1,9562. 14«.  9d. 

Mr.  E.  K.  Kanlake  (with  him  Mr.  F.  E. 
Daly),  for  the  appellant. — Where  a  secu- 
rity for  money  payable  at  a  day  named 
stipulates  for  the  payment  of  interest  at 
that  day  after  a  certain  rate,  payment  of 
interest  at  that  rate  after  that  day  is  im- 
plied  should  the  principal  remain  unpaid. 
The  interest  is  payable  because  of  an  im- 
plied contract,  whether  it  is  called  interest 
or  Jjy  any  other  name.  There  are  do 
cases  reported  in  which  the  Court  has 
given  a  different  rate  of  interest  than  that 
named  in  the  deed,  and  although  there 
may  be  no  cases  in  which  the  Court  has 
given  an  enormous  rate  of  interest,  this 
is  because  of  the  usury  laws,  which  up  to 
a  certain  period  forbade  such  a  rate  from 
being  named  in  the  deed  of  security. 
Since  those  laws  were  repealed  there  can 
be  no  such  thing  as  an  unconscionable 
rate  of  interest,  it  may  be  extraordinary, 
but  where  is  that  to  begin,  at  six  per  cent 
or  anything  higher  than  five  per  cert.  ? 
If  the  rate  in  this  instrument  had  been 
fixed  at  six  per  cent.,  would  the  Court 
have  reduced  it  to  four  or  five  per  ceni  ? 

The  statute  of  3  &  4  Will.  4.  c.  42,  only 
applies  where  no  rate  of  interest  is  men- 
tioned, 60,  too,  with  regard  to  the  rule  in 
equity.  Where  a  rate  to  a  certain  day  is 
stipulated  for,  a  contract  for  interest  sub- 
sequent to  that  day  at  that  rate  is  implied, 
whether  the  instrument  be  a  debenture, 
as  in 

Price  V,  The  Great  Wetiem  JJaiTjfojf 
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Company,  16  Mee.  &  W.  244 ;  s.  c. 
16   Law    J.    Rep.    (k.s.)    Ezch. 
87, 
or  a  mortgage,  as  in 

King  v.  Sarah  GreenhiU,  8  So.  N.S. 
869 ;  8.  c.  15  Lav  J.  Rep.  (n.s.) 
G.P.  333. 
If  the  money  is  not  paid  at  the  day 
named,  it  is  reasonable  to  infer  that  the 
parties  intended  interest  to  be  paid  sab- 
seqnently  to  that  day,  per  Parke,  B.,  in 
Price  V.  The  Oreat  Weetem  BaUtoay 
Company  (vJfi  supra). 
Any  words  by  which  the  intention  of  the 
parties  can  appear  are  sufficient  to  make 
a  condition  of  an  obligation — 

Buaerv.  Wigge,  1  Wms.  Sannd.  6G. 
They  referred  also  to 
Atkinson  v.  Jones,  2  Ad.  &  E.  439, 
and 

Waikins  v.  Morgan,  6  Car.  &  P. 
661, 
and 

Mounson  t.  BedsJiaw,  1  Wms.  Sannd. 
201 «. 
all  which  cases  are  mentioned  in 

Price  V.  The  Oreat  Western  BaUieay 

Con^any  (tibi  supra). 

Mr.  Dickinson  and  Mr.  Hemming,  for 

the  respondents.  —  The  only  right  the 

appellant  has  is  to  go  to  a  jniy  for  dam- 

ages.    In  the  case  cited  of 

Price  V.  The  Oreat  Western  BaUway 
Company  (ubi  svpra), 
Parice,  B.,  said  that  in  an  action  on  a  mort- 
gage deed  the  plaintiff  recovers  interest 
in  covenant,  bat  he  recovers  it  as 
damages  not  as  interest.  Had  the 
appellant  entered  np  judgment  he  would 
have  had  a  charge  upon  lus  debtor's  estate, 
nnder  1  &  2  Vict.  c.  110.  ss.  11,  13,  on 
which  he  wonld  have  been  entitled  to  in- 
terest at  the  rate  of  four  per  cent.,  and 
he  is  not  to  get  more  because  he  has 
chosen  to  lie  by  until  he  was  forced  to 
enter  his  claim. 

They  referred  also  to 
Lixike's  Law  of  Contracts,  584, 
and 

Cotton  V.  J?ra^$r,  15  East  223,  ' 
and  to 

Mounson  v.  Bedshaw,  1  Wms.  Saand. 
(1871  edit.),  p.  206  (5th  edit., 
1845),  p.  200. 
Mr.  Karslake  replied. 
Nbw  Sxbib8,  13.— Csakc. 


The  Lord  Chancellob  (Lord  Cairns), 
after  stating  the  foots  of  the  case, 
said — It  will  be  observed  that,  so  &r 
as  the  literal  construction  of  this  war- 
rant of  attorney  and  defeasance  goes, 
there  is  no  notice  of  any  contract  of 
debt  or  of  any  contract  for  forbearance 
of  money  for  any  length  of  time  beyond 
the  time  specified  upon  the  face  of  the 
defeasance.  It  is  an  authority  to  enter 
up  judgment,  and  a  stipulation  that  exe- 
cution IS  only  to  issue  in  one  way  and  for 
one  purpose.  It  is  to  issae  on  the  2nd  of 
June  following  the  date  of  the  warrant  of 
attomqr;  it  is  to  issue  then  "in  de- 
fault of  payment  of  1,3302.  and  interest 
thereon,'  which  of  course  means  the  in- 
terest stipulated  at  the  rate  of  sixty  per 
cent,  on  the  day  aforesaid,  that  is,  on  the 
2nd  of  June,  and  then  in  that  case  "  exe- 
cution and  other  process  may  issue  for 
the  said  sum  of  1,330!.  and  interest" 
(which  of  coarse  may  necessarily  mean 
interest  at  that  rate  and  due  up  to  that 
day),  "  together  with  the  costs  of  entering 
up  judgment,  registering  the  same,  and 
writ  and  writs  of  executioner  executions, 
sheriffs'  poundage  and  so  on."  There- 
fore, taking  the  literal  constmotion  and 
effect  of  the  warrant  of  attorney  and  de- 
feasance, it  would  appear  to  me  to  amount 
to  an  authority  to  issue  execution  on  the 
2nd  of  June  for  one  total  sum,  which  is 
to  be  composed  of  the  principal  sum  of 
1,330{.,  interest  at  sixty  per  cent,  np  to 
the  2nd  of  June,  and  those  e^)enses  un- 
ascertained in  the  first  instance,  bat  to  be 
ascertained  at  the  time,  described  as  ex- 
penses of  sheriffs'  poundage,  and  other 
matters  of  the  same  kind. 

It  appears  to  me  that,  upon  the  literal 
construction  of  this  instrument,  it  is 
nothing  more  than  an  authority  to  enter 
up  a  judgment  which  would  be  substauo 
tially  a  judgment  of  those  various  sums, 
their  amount  to  be  ascertained  on  the 
2nd  of  June,  1864,  and  that  then,  if  exe- 
cution is  not  levied  at  that  time,  and 
payment  is  not  at  that  time  enforced 
nnder  the  execution,  the  judgment  credi- 
tor would  stand  from  that  time  forward  as 
a  creditor  for  the  sum  for  which  he  might 
then  have  levied,  together  with  the  ordi- 
nary  statutable  rate  of  interest  upon  that 
sum,  namely,  the  rate  of  four  per  cent.  . 
5R 
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If  ihat  view  should  be  adopted  (and  it 
appears  to  me  that  it  might  safely  be 
adopted  in  this  case)  there  would  be  no 
necessity  to  go  fiEirther.  But  I  will  ask 
your  Lordships  to  consider  also  the  alter- 
native view  by  which,  I  think,  the  same 
conclusion  may  be  arrived  at.  If  this  is 
not  merely  a  judgment  for  the  principal 
sum  and  the  amount  of  interest  and  costs 
up  to  the  2nd  of  June,  which  judgment 
is  thenceforward  to  bear  interest  at  the 
rate  of  four  per  cent.,  it  is  at  all  events  a 
warrant  of  attorney  and  defeasance  which 
is  given  to  secure  a  debt  of  1,330Z.  with 
intwest  up  to  a  certain  day,  and  without 
any  mention  of  subsequent  interest  upon 
the  &ce  of  the  instrument.  If  so,  accord- 
ing to  the  well  known  principle  which 
has  been  referred  to  in  many  cases,  and 
which  may  be  taken  most  conveniently 
fW>m  a  note  in  the  case  of  Mounaon  v. 
Bedthaw  (tiibi  awpm"),  any  claim  in  the 
nature  of  a  claim  for  interest  after  the 
day  up  to  which  interest  was  stipulated 
for,  would  be  a  claim  really  not  for  a  sti- 
pulated sum  and  interest,  but  for  damages, 
and  then  it  would  be  for  the  tribunal  be- 
fore which  that  claim  was  asserted  to 
consider  the  position  of  the  claimant,  and 
the  sum  which  properly,  and  under  all 
the  circumstances,  should  be  awarded  for 
damages.  No  doubt,  prima  facie,  the  rate 
of  interest  stipulated  for  up  to  the  time 
certainly  might  be  taken,  and  generally 
would  be  taken,  as  the  measure  of  inter> 
est,  but  that  would  not  be  conclusive.  It 
would  be  for  the  tribunal  to  look  at  eJI  the 
circumstances  of  the  case,  and  to  decide 
what  was  the  proper  sum  to  be  awarded 
by  way  of  damages. 

Apply  that  to  the  present  case,  and  let 
me  ask  your  Lordships  to  look  for  a  mo- 
ment at  the  very  peculiar  circumstances  of 
the  present  case.  This  warrant  of  attorney 
and  defeasance  or  judgment  was  given  by 
Willkm  Beavan  on  the  2nd  of  May,  1864. 
He  died  on  the  25th  of  the  same  month, 
before  the  time  stipulated  for  the  payment 
of  the  principal  sum  with  the  high  rate  of 
interest,  namely,  the  2nd  of  June.  It 
i^pears  that  his  executors  were  not  aware 
of  this  warrant  of  attorney  or  of  the 
stipalation  in  the  defeasance.  On  the 
11th  of  June,  a  few  days  after  his  death, 
an  administration  suit  was  institated,  and 


on  the  25th  of  June  the  usual  decree  was 
made  in  that  suit  for  the  administration 
of  the  estate  of  the  testator. 

On  the  4th  of  July,  1864,  the  present 
appeUant  Cook  filed  a  bill  as  a  judgment 
creditor  and  mortgagee  and  in  other 
characters,  but  giving  no  specification 
and  no  particulars  with  regard  to  this 
warrant  of  attorney  and  defeasance. 
Finding  that  he  was  asserting  rights  as  a 
creditor  generally,  the  executors  adopted 
the  usual  course.  He  Vas  served  with  a 
notice  of  the  decree  in  the  first  adminis- 
tration suit — Bohinson  v.  Wood,  which 
of  course  stayed  his  own  snit,  bat 
he  did  not  come  in  and  prove  his  debt  or 
explain  the  character  of  his  security 
which  he  held.  On  the  11th  of  March, 
1867,  that  is  to  say,  after  Cook  had  lain  by 
for  nearly  three  years,  the  executors,  in- 
asmuch as  he  had  not  come  in  under  the 
suit  and  claimed  to  have  securities  as  a 
mortgagee,  were  forced  to  file  a  bill 
against  him  which  is  the  bill  in  Wood 
and  Roberts  (the  executors  of  Beavan)  v. 
Cook.  That  bill  was  filed  on  the  11th 
of  March,  1867 ;  it  was  filed  for  an  ac- 
count and  to  redeem  whatever  securities 
he  might  hold,  the  plainti£&  alle^g  that 
Cook  would  not  disclose  the  particulars 
of  his  securities.    On  the  14th  of  May, 

1867,  Cook  put  in  his  answer  in  that  snii^ 
and  referred  to  this  warrant  of  at- 
torney, but  referred  to  it  in  general  terms 
without  giving  any  details  as  to  the  rate 
of  interest  which  he  claimed  to  be  run- 
ning on  under  the  warrant  of  attorney. 
On  the  12th  of  June,  1868,  an  agreement 
was  come  to  between  Cook  and  the  exe- 
cutors, who  were  still  without  infonm^on 
as  to  tiie  details  of  this  defeasance.  By 
that  agreement,  although  the  time  for 
proving  debts  in  the  first  snit  of  Bobiiuon 
V.  Wood  had  passed,  Cook  was  to  be 
admitted  to  come  in  as  a  creditor  in 
Bobinson  v.  Wood  to  whatever  might 
be  found  to  be  due  to  him.  Under  that 
agreement  on  the    28th   of  November, 

1868,  that  is  to  say,  more  than  four  years 
after  the  death  of  BeavMi,  an  affidavit  was 
filed  by  Cook,  for  the  first  time  giving 
the  particnlai^  of  this  warrant  of  attor- 
ney and  defeasance  upon  which  this  case 
now  rests,  and  upon  which  he  claims 
that  interest  had  been  running  on  daring 
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the  whole  time  at  Uie  rate  of  sixty  per 
cent. 

Nov,  my  Lords,  if  this  is  to  be  judged 
of  in  the  manner  most  &Toarable  to  the 
appellant,  namely,  as  a  case  in  which 
Osok  is  coming  and  claiming  damages  for 
the  non-payment  of  a  debt  due  to  him  on 
the  2nd  of  June,  1864,  it  appears  to  me 
to  be  clear  that  any  tribunal  judging  of 
that  claim  fi>r  damages  would  be  bound 
to  take  into  account  the  circumstances 
to  which  I  have  referred— circumstances 
that  shew  that  Cook  was  endeavouring  to 
prevent  the  character  of  this  defeasance 
nom  transpiring,  that  he  was  endeavonr> 
ing  to  keep  back  his  security,  and  thereby 
to  become  entitled  to  claim  this  high  rate 
of  interest  for  a  long  period  of  time, 
whereas  it  is  obvious  that,  if  he  had  at 
the  first  disclosed  the  nature  of  the  claim 
in  reepect  of  interest  which  he  was  pre- 
pared to  allege,  steps  would  have  been 
taken  to  pay  off  the  principal  sum  that 
was  due  to  him. 

Therefore,  whether  it  be  treated  as  a 
judgment  for  a  specific  sum,  bearing  no 
interest  beyond  the  statutable  interest  of 
four  per  cent.,  or  as  a  claim  for  damages 
for  the  detention  of  a  debt ;  in  either  case 
it  appears  to  me  to  be  out  of  the  question 
that  the  rate  of  sixty  per  cent,  could  be 
allowed.  It  appears  to  me  that  in  the 
£nt  view  the  rate  of  four  per  cent,  is  the 
rate  absolutely  assigned  by  statute  upon 
payment  of  judgment  debts ;  and,  in  the 
second  case,  it  is  for  the  tribunal  to  fix 
the  rate  of  damages.  It  is  possible  that 
the  rate  of  five  per  cent,  might  be  given  by 
a  jniy  or  by  a  Judge  who  was  performing 
the  ranctions  of  a  jury ;  but  the  primary 
Judge  having  in  this  case  only  given  the 
usual  rate  assigned  in  the  Court  of  Chan- 
cery, namely,  four  per  cent.,  I  certainly 
do  not  propose  to  advise  your  Lordships 
to  disagree  with  that  opinion  at  which  he 
has  arrived,  but  on  the  contrary  I  advise 
and  move  your  Lordships  that  this  appeal 
ahonld  be  dismissed  witii  costs. 

LoBD  CHBLUSroBD.— I  think  the  order 
of  Stuart^  y.C,  refusing  the  appel- 
lant's interest  at  the  rate  of  five  per 
cent,  per  month  after  the  2nd  of  June, 
1864,  and  allowing  him  interest  at  the 
rate  of  four  per  cent,  per  year  from  that 
day,  is  right  and  ought  to  be  affirmed. 


There  is  no  authority  that  I  oan  find 
to  support  the  ailment  of  the  oounsel 
for  the  appellant,  that  where  a  security 
of  money  payable  at  a  oertain  day 
stipulates  for  the  allowance  of  a  certain 
rate  of  interest  up  to  the  day  fixed  lor 
payment,  interest  at  the  same  rate  is 
implied  to  be  payable  afterwards.  On 
the  contrary,  the  distinction  seems  to  be 
well  established  between  cases  where  the 
interest  is  expressly  reserved  in  the 
instrument  and  where  it  is  not.  In  the 
latter  case,  it  is  recoverable,  not  aa  in* 
terest  according  to  the  contract,  but  aa 
damages  for  the  breach  of  it. 

In  the  present  case  there  is,  properly 
speaking,  no  contract.  The  defeannoa 
of  a  warrant  of  attorney  is  not  a  contract^ 
but  merely  a  description  of  the  object  of 
the  security,  and  of  the  means  by  vriuob 
the  judgment  creditor,  in  case  of  tha 
debtor's  default,  might  enforce  payment 
of  the  sum  secured.  That  sum  m  tha 
present  case  is  1,3302.,  with  interest  at 
and.  after  the  rate  of  five  per  cent  pw 
month  on  the  2nd  of  Jnne  tnen  next.  If 
the  judgment  had  been  entered  upon 
that  day  upon  the  de&ult  of  payment^ 
execution  might  have  been  issued  imme> 
diately  for  the  principal  sum  and  interest 
at  the  rate  specified.  Or  the  i^pellant 
might  have  brought  action  upon  the 
judgment,  and  might  have  reoovered 
farther  interest,  not  aa  interest  eo  wtmint, 
but  by  way  of  damages. 

The  appellant,  by  delaying  to  entw  np 
judgment,  cannot  place  himself  in  a 
betto-  position  than  if  he  was  a  judgmmt 
creditor.  And  as  he  would  then,  aocord- 
ing  to  the  practice  of  the  Court,  have  been 
allowed  interest  only  at  four  per  cent., 
the  allowance  by  the  Vice-Chanoellor  of 
that  rate  of  interest  after  the  2nd  of  June, 
1864,  is  as  much  as  he  is  entitled  to. 

LoBD  Hathsblkt. — The  question  aa  to 
whether  interest  should  be  calculated  at 
the  rate  mentioned  in  the  original  warrant 
of  attorney  resolves  itself  simply  into  this. 
Is  there  or  is  there  not  any  contract  after 
the  day  upon  which  judgment  was  to  be 
entered  up  for  the  payment  of  anr 
specific  sum  and  interest?  The  oaaea 
which  are  cited  with  reference  to  nMri> 
gages  shew  clearly  that  the  interest  after 
a  given  day,  upon  which  day  the  prinoipa} 
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and  interest  seonred  hy  the  mortgage 
was  made  payable  can  only  be  given  in 
the  natare  of  the  damages.  Among  the 
namerons  cases  which  may  be  cited  in 
which  this  point  has  been  fnlly  discussed, 
I  will  just  take  leave  to  refer  yonr  Lord- 
ships to  one,  because  it  contains  some 
observations  of  Mr.  Justice  Bayley  which 
seems  to  me  to  be  peculiarly  applicable 
to  this  case.  The  case  to  which  I  refer 
was  the  case  of  Cameron  v.  Smith  (1). 
The  simple  point  in  that  case  was 
whether  or  not  a  petitioning  creditor's 
debt  in  bankruptcy  could  be  supplemented 
by  adding  interest  to  his  debt  (which  the 
oommissioners  had  done)  when  there  was 
no  express  stipulation  for  interest,  and  it 
was  were  held  that  that  could  not  be 
done,  because  the  commissioners  had  no 
power  to  award  damages  after  bankruptcy ; 
and  as  any  interest  Uiat  could  be  allowed 
would  have  to  be  allowed  by  way  of 
damages,  and  not  by  way  of  interest,  it  was 
beyond  the  province  of  the  commissioners. 
In  considering  the  case,  Mr.  Justice 
Bayley  makes  these  observations — "Al> 
though,  by  the  usage  of  trade,  interest  is 
allowed  on  a  bill,  yet  it  constitutes  no 
part  of  the  debt,  but  it  is  in  the  nature  of 
damages  which  must  go  to  the  jury  in 
order  that  they  may  find  the  amount ;  and 
it  is  compet^t  for  them  either  to  allow 
five  per  cent,  or  four  per  cent,  according 
to  their  judgement  of  the  value  of  money, 
or  they  may  even  allow  nothing  in  case 
they  are  of  opinion  that  the  delay  of  pay- 
ment has  been  oooasioned  by  the  default 
of  the  holder  " — that  is,  the  nolder  of  the 
instrument. 

My  Lords,  I  think  that  in  this  particu- 
lar case  the  appellant  conld  not  -put  his 
case  higher  than  the  two  ways  in  which 
it  has  been  put  by  my  noble  and  learned 
friend  on  the  woolsack,  namely,  to  treat 
the  case  either  as  a  judgment  actually 
entered  np,  which  it  was  not,  or  else  as  a 
claim  to  damages  in  consequence  of  the 
default  of  payment;  and  in  that  case 
really  it  would  only  come  within  the 
ordinary  rule  of  the  Court  of  Chancery, 
which  is  to  allow  interest  at  the  rate  of 
£>ur  per  cent. 


(1)  2  B,  &  Aid. 


LoKD  SeIiBOBIIK.— My  Lords,  unless  it 
can  be  laid  down  as  a  general  rule  of  law 
that  upon  a  conbaot  for  the  payment  of 
money,  borrowed  for  a  fixed  period,  on  a 
day  certain,  with  interest  at  a  certain  rate 
down  to  ihat  day,  a  fitrther  contract  for 
the  continuance  of  the  same  rate  of 
interest  after  that  day  until  actual  pay- 
ment, is  to  be  implied,  the  decision  of  the 
Yice>Chancellor  in  this  case  is  sot 
erroneous. 

I  entirely  i^ree  with  those  of  yonr 
Lordships  who  nave  preceded  me  that  no 
such  contract  is  to  be  implied,  nnlesi 
there  is  something  to  justify  it  upon  the 
construction  of  the  words  of  the  particu- 
lar instrument;  and  that  although  in 
cases  of  this  class,  interest  for  the  delay 
of  payment  post  diem  ought  to  be  given, 
it  is  on  the  principle,  not  of  implied  con- 
tract, but  of  damages  for  a  breach  of 
contract.  The  rate  of  interest  to  whieih 
the  parties  have  agreed  during  the  term 
of  their  contract  may  well  be  adopted  in 
an  ordinary  case  of  this  kind  by  a  Court 
or  jury  as  a  proper  measure  of  damages 
for  the  subsequent  delay,  but  that  is 
because,  ordinarily,  a  reasonable  and 
usual  rate  of  interest,  which,  it  may  be 
presumed,  would  have  been  the  same, 
whatever  might  be  the  duration  of  the 
loan,  has  been  agreed  to.  But  in  the 
case  before  your  Lordships,  the  agreed 
rate  of  interest  is  excessive  and  extra- 
ordinary; and,  although  no  question  is 
raised  between  the  present  parties  as  to 
its  fairness  or  reasonableness,  so  far  as 
it  was  a  matter  of  express  contract,  it  by 
no  means  follows  that  it  would  have 
been  fair  and  reasonable,  or  would 
have  been  so  r^^arded  by  the  boirowo:, 
if  it  had  been  indefinit^y  extended  to 
every  possible  del^  of  payment  after  the 
stipulated  time.  In  my  opinion  no  Court 
or  Judge  conld,  under  the  particular  cir- 
cumstances of  this  case,  have  adopted 
that  rate  of  interest  as  a  proper  measure 
of  damages  without  a  vety  great  mis- 
carriage of  justice. 

Order  mopealed  /rom  affirmed,  and 
ajipeat  ditmigsed  taith  eoste. 

SoUcitOTs— Hr.  J.  MacDiarmid,  for  appellant; 
Messrs.  Thomas  White  tc  Son,  tor  respondoit, 
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Bacon,  V.C. 

1874, 

July  80. 

Appeal — Bepayment — JtUerest. 

laierert  at  4Z.  per  cent,  wot  allowed  on 
money  which  had  been  paid  on  an  order 
vhieh  VMS  reverted  on  appeal. 

The  plainti£f8  reoeived  on  the  9th  of 
Harch,  1871,  a  som  of  money  for  principal, 
interest  and  costs,  under  an  order  made 
by  the  Lord  Chaiicellor,  which  reversed 
the  decree  of  Yice-Ghancellor  James.  In 
Jnue,  187^  the  House  of  Lords  reversed 
the  orders  of  the  Lord  Chancellor,  and 
ordered  that  the  decree  of  Vioo-Chancel- 
lor  James  should  be  restored  and  the 
appeal  to  the  Lord  Chancellor  dismissed. 
The  plaintiffs  had  proved  for  the  money 
thus  claimed  in  the  bankruptcy  of  one 
Barrow,  and  consequently  were  entitled 
to  receive  a  dividend  out  of  the  money 
received  under  the  order  of  the  Lord 
Chancellor. 

A  motion  was  now  made  by  the  defends 
ants,  who  had  paid  the  plaintiffs  and  were 
entitled  to  be  repaid,  that  interest,  which 
had  been  calculated  at  the  rate  of  bl.  per 
cent.,  should  be  paid. 
Mr.  Bobineon,  f or,the  motion,  relied  on — 
Bodger  v.  The  Oomptoir  d'Eseompte 
de  Paris,  38  Law  J.  Bep.  (n.s.) 
P.C.  30 ;  s.  c.  Law  Rep.  3  P.O. 
465. 
As  the  principle  was  settled  in  that  case 
be  would  be  entitled  to  the  costs  of  this 
motion. 

Mr.  Eddis,  for  the  plaintiffs,  said  the 
case  of 

Bodger  v.  The  Oomptoir  d'Eseompte 
de  Paris  (ubi  supra) 
was  on  Indian  appeal,  and  decided  on  the 
practice  of  the  Courts  in  India.  The  rule 
aa  applied  in  this  Court  was  the  contrary, 
as  settled  in^ 

Parker  v.  MorreU,  2  Phill.  453 ;  s.  c. 
17  Law  J.  Bep.  (n.s.)  Chano.  226. 

Bacon,  Y.C,  said  five  per  cent.  in. 
terest  was  ezcessiTe,  four  per  cent,  only 
could  be  allowed,  but  the  principles  of 
the  decisionof  the  Privy  Council  in  Bodger 
T.  The  Oomptoir  d'Eseompte  de  Paris 
(vbi  mpra)  were  to  be  applied  to  all  cases. 


The  rule  laid  down  there  was  just  and 
reasonable,  and  one  he  should  adopt.  The 
amount,  therefore,  must  be  repaid,  with 
simple  interest  at  four  pounds  per  cent. 


Solicitors— Messrs.  Flax  &  Argles,  for  plaintiff; 
Messrs.  Champion,  Robinson  &  Poole,  for  de> 

fendants. 


} 


BUtL  V.  CHBI8TIAN. 


Malins,  V.C. 

1874. 

March  25. 

WUl  —  Oonstruction  —  Oi/t  of  Anrmiiy 
to  Trustee  —  Determination  of  Trusts  — 
Cesser  of  Annuity. 

An  annuity  was  given  by  will  to  A.  B., 
one  of  the  trustees  of  the  testatrix,  "  so  long 
as  he  should  continue  to  execute  the  office  </ 
trustee  under  her  toiU:" — Held,  that  <Xe 
annuity  ceased  when  the  estate  %oas  handed 
over  to  a  cestui  que  trust  absolutely  en' 
titled. 

This  suit  was  instituted  to  administer 
the  estate  of  Sarah  Bowe,  who  died  in 
1847,  possessed  of  considerable  estate. 
By  her  will  the  testatris  amongst  other 
things  gave  an  annuity  of  1001.  to  Mr. 
William  Wareing,  one  of  the  trustees, 
"  so  long  as  he  should  continue  to  execute 
the  office  of  trustee  under  her  will;"  and 
she  gave  all  her  real  and  personal  estate 
upon  certain  trusts  under  which  Miss 
Hull,  the  plaintiff  in  the  suit,  became 
absolutely  entitled  upon  attaining  the  age 
of  twenty-one  years. 

Under  the  order  made  on  the  further 
consideration  of  the  suit,  on  the  16th  of 
March,  1868,  a  sum  of  3,3332.  6«.  8d.  had 
been  set  apajt  to  answer  the  annuity  to 
Mr.  Wareing.  The  plaintiff,  having  at. 
tained  the  age  of  twenty-one  years  on 
the  14th  of  August,  1873,  now  presented  a 
petition  for  the  payment  out  of  the  whole 
of  the  fund  in  Court  (which  had  arisen 
firom  the  realization  of  the  estate),  includ- 
ing the  sum  set  apart  to  answer  the  an- 
nuity to  Mr,  Wareing;  and  the  only 
question  was,  whether  Mr.  Wareing  was 
any  longer  entitled  to  churn  his  annuity. 
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Mr.  Olasse  and  Mr,  North,  for  the  peti- 
tioner, contended  that  as  the  trusts  of 
the  will  had  come  to  an  end,  Mr.  Ware- 
ing's  annuity  had  ceased  also. 

Mr.  CotUm  and  Mr.  Cozens  Hardy,  for 
Mr.  Wareing,  argued  that  Mr.  Wareing 
was  still  a  trustee,  and  readj  to  act  in 
case  occasion  should  arise,  though  he  had 
no  longer  any  active  duties  to  perform. 
The  legacy  was  not  in  terms  given  as  a 
compensation  for  his  trouble,  and  at  the 
date  of  the  order  on  further  considera- 
tion, when  a  fund  was  ordered  to  be  set 
apart  to  answer  this  annuity,  his  active 
duties  liad  then  already  ceased. 

They  referred  to 

Baker  v.  Martin,  8  Sim.  25 ;  s.  o.  5 
Law  J.  Bep.  (n.s.)  Ghanc.  205. 

Mr.  Glasse,  in  reply,  cited 
Henrion  v.  Bonham,  Drn.  476. 

Malins,  Y.C,  regretted  that  the  peti- 
tioner should  have  thought  it  worth 
while  to  disturb  the  arrangement  ef- 
fected by  the  order  on  further  consi- 
deration, but  she  was  entitled  to  have 
the  question  determined  whether  the  an- 


nuity had  ceased  or  not.  Now  ili9  anp 
nuiiy  was  given  to  Mr.  Wareing  ao  long 
as  he  should  continue  to  execute  the  office 
of  trustee.  He  had  executed  the  office 
from  1847  to  the  present  time,  when  all 
the  trusts  had  come  to  an  end,  and  there 
was  no  other  property  except  that  repre- 
sented by  the  fond  in  Conrt.  The  ex- 
pression in  the  testator's  will  in  its  very 
terms  implied  remuneration  for  services  to 
be  rendered,  and  when  the  tronble  ceased 
the  remuneration  must  cease  also.  His 
Honour,  therefore,  came  to  the  conclu- 
sion that  the  annniiy  was  to  continne 
only  so  long  as  Mr.  Wareing  oontinned 
to  have  the  trouble  of  executing  the 
trusts  of  the  will,  and  made  an  order  ac- 
cording to  the  prayer  of  the  petition. 


Solicitois — Mewn.  Korria,  Aliens  &  C^itcr,  agants 
for  Messrs.  Simpson  &  North,  LiTerpool,  for 
the  petitioner;  lir.  Wortbiogtoa  Evans,  for 
Hr.  Wareing. 
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Action  at  Law — Jurisdiction  to  restraio. 
Jurisdiction. 


See 


Aoxm^iox—Ugacy  of  debt:  paymmt:  new  dtbt: 
codicil:  revival  by  rapuUtcatien]— Testator  by 
his  will  said,  "\Vhereas  there  is  due  to  me 
from  my  son  1,440/.  or  thereabout?,  secured  by 
bills  or  notes  or  otherwise,  I  release  my  said 
son  from  the  payment  of  an^  interest  np  to  the 
time  of  my  death,  and  I  direct  that  he  shall 
hare  time  for  payment  of  the  said  sum  by  pay- 
in{^  one-sixtb  in  every  year  next  after  my  death." 
He-  afterw^r^  made  a  codicil,  whereby  he  con- 
firmed'his  wili,  The  son  paid  the  debts  dae  at 
the  date  of  the  |riU,  amounting  to  about  1,440A, 
and  afterwards  incurred  firesh  debts  to  the 
amount  of  about  1,3002.,  which  were  due  at  the 
data  of  th^rOpwal  and  at  the  death  of  testator : 
— Held,  that  the  legacy  was  specific,  that  it  was 
adeemed  by  payment  of  the  debt,  and  that  the 
confirmation  of  the  'vpU  by  the  codicil  did  not 
give  the  son  any  bei^t  in  respect  of  the  debts 
then  due.    Sidnetf  v,  Sifbiey,  li 

_—  adeemed  devise:  «*<<}— Where  a  testator 
had  specifically  devised  eertoiti  iattdl,  bat  such 
lands  were  contracted  to  be  Midia  bip  lifetime, 
BO  that  the  devise  was  adeemedi-^^fU,  that  the 
rents  received  between  the  deatk,-'^  ^tator 
and,  the  conveyance  of  the  prOpMty.-Jpasoel  to 
ths  devisee.    Watttv,  Watte,  77     "  >  r     -"•> 

-  ;  r    .  •  '..> 

— iiSp*  Lagaey. 
Hsw  Skbos,  4S.— IicDiix,  Chtnc. 


AsHunsTsAnoN  or  Estath — neeetaaty  partiei: 
eoete  where  o^eeUon  wtt  taken  by  onMwr]-— A 
bill  for  administration  of  the  estate,  or  execution 
of  the  trusts  of  the  will,  of  a  deceased  testator 
cannot  be  sustained  against  the  executor  d*  ion 
tort  without  the  legal  personal  representative 
— Saytier  v.  Koehlter  (41  Law  J.  Bcp.  Chanc. 
607),  asid  Coote  v.  WhUtington  (42  Law  J.  Bep. 
C3iBnc.B46)  dissented  from.  Soaiellr.M>rrie,97 

Where  it  appears  on  the  bill  that  the  suit  is 
defective  for  want  of  parties,  a  defendant  who 
takes  the  objection  at  the  hearing  is  entitled  to 
the  costs  of  the  day,  though  be  has  not  taken 
the  objection  by  his  answer.    Ibid, 

.— —  e(gtHal :  tneotM :  profitt  of  bttsinei»\ — ^Li  ad* 
ministering  an  estate  a  proportionate  amount  of 
capital  and  the  income  actiially  made  in  the  first 
year  are  to  be  applied  in  payment  of  debts, 
legacies,  funeral  and  testamentary  expenses  and 
costs,  and  the  profits  made  in  a  business  are 
to  be  treated  as  income.  Lambertx.La>nbert,lW 

primary  fund  for  payment  of  mortgage  dtM  : 

apportionment  beiuieen  freeholds  and  ieateholds'] 
— 'The  30  &  31  Vict.  c.  69  amounts  to  a  legis- 
lative declaration  that  i^e  Court  of  Chancery  had 
put  a  wrong  interpretation  on  the  17  Vict.  c.  113 
(Lo(^e  King's  Act),  and  though  it  only  expressly 
enacts  that  a  diremon  for  payment  of  debts  out 
of  personalty  shall  not  be  held  to  indicate  a  con- 
trary intention  to  the  rule  that  a  mortgage  is 
to  be  paid  primarily  out  of  the  estate  subject  to 
it,  it  really  overthrows  the  whole  leasooapg  on 
Irhidi  the  fbnner  cases  had  proceeded  '  W0r. 
.'  Fenwiek,  178  ,  t".  ■  ' 

A  testator  seised  of  an-  estate  partly  teasehold  and 
.   inrUy  freehold  sulgect  to  a  mortgage  devised  it 
A 
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gpeeifically,  and  aUo  created  a  mixed  fnrid  con- 
sisting of  personalty  the  proceeds  of  sale  of  some 
realty  and  annuities  to  be  raised  out  of  the 
mortgaged  estate  and  other  estates,  and  directed 
his  debts  to  be  paid  out  of  this  mixed  fimd : — 
Held,  that  he  md  not  manifest  a  contrary  in- 
tention to  the  mie  laid  down  by  Locke  ^ng's 
Act,  but  as  leaseholds  were  not  within  that  Act 
the  mortgage  ought  to  be  apportioned  between 
the  freeholds  and  leaseholds  according  to  their 
values  at  the  testator's  death  and  the  pert  ap- 
portioned in  respect  of  the  leaseholds  paid  ont 
of  the  mixed  fund.    Ibid. 

ADXuasTBiTioN  OF  EsTATB  (eon&rMeA)^mort- 
gage^t  mil  for  salt  and  admmutration :  denitee  : 
fnority  of  cotU\  —  In  a  suit  by  legal  mort- 
gagees of  real  estate  for  sale  of  Uie  mortgaged 
property,  and  for  the  general  administra- 
tion of  the  mortgagor's  estate,  the  |>roceeds  of 
the  mortgaged  property  will  be  applied  in  pay- 
ment to  the  mort^gees  of  their  principal,  in- 
terest and  costs,  in  priority  to  the  payment  to 
devisees  or  execntors,  who  had  been  made  par- 
ties, of  their  costs  of  the  snit.  Pmchatd  r. 
Fdlom,  227 

juritiietiim :  eartyinff  on  hubuMl — ^In  *  suit 
instituted  tat  administistion  of  the  estate  of  an 
intestate  trader  by  benefidaiies,  where  there  are 
infiuiti  intareeted,  the  Conrt  has  no  jnrisdie- 
tion  to  authorise  the  administrator  to  cany  on 
the  trade  of  the  intestate.    L(md  t.  Land,  811 

—admiMioH  of  oMeti:  firm  of  dtcrte] — Where 
an  administratrix  had  distributed  the  whole  of 
the  intestate's  assets  without  making  provision 
for  calls  on  shares, — Bdd,  tJiat  therefonght  to 
be  a  decree  for  payment,  and  in  default  for  ad- 
ministiation.    Pnee  v.  ifoyo,  402 

'  •ruiduarjf  devite] — Besiduary  devised  estates 

■    are  snhject  to  payment  of  debts  before  ^>ecifi- 

eally  devised  estates.  Lane^ieldT.Jfj/ffuldm,  670 

.^—  tnut  for  »eit  of  rtal  titate:  Ugaev  payabU 
mtt  ijfpiveetds :  mttrttt  toAm  poj/able] — Testa- 
tor bjr  his  will  directed  that  certain  pecnniary 
legacies  thereby  given  should  be  paid  ont  of 
the  proceeds  of  suo  of  his  real  estate.  Testatoi^s 
estate  became  the  subject  of  an  administration 
suit,  upon  the  further  consideration  of  which 
the  question  arose  from  what  time  the  interest 
on  the  said  legacies  was  payable : — HM,  that 
the  interest  ran  from  a  year  after  testator's 
dMth.    Turner  t.  Buck,  58S 

■■  huhand  ^retidumy  Itj/atm,  vttoUor  :  wtuting 
atnticfknd  in  Court:  w^fifa  mi^  to  a  stttle- 
MM(]— A  wife's  equitr  to  a  settlement  attaches 
only  to  property  which  comes  to  her  husband's 
hands  in  his  marital  zig^t.  If  a  testator  be- 
queaths his  property  to  a  married  woman,  and 
nukes  her  husband  his  amcntor,  and  be  acts, 
ha  is  primarily  responsible  to  the  estate;  and 


if  largely  indebted  to  it,  his  wifit  has  no  equity 
to  a  settlement  out  of  any  part  of  it  till  hit 
husband's  liabilities  to  it  are  discharged.  KMtgit 
T.  Knight,  and  Je^  v.  Knigkt,  611 


tuppUmeuUd  bUl:  faett  diteovtrti 
tinea  decree :  u\fant :  petition :  i^tdavit  in  tmp- 
por(\ — ^A  common  administration  decree  having 
been  made,  and  an  in&nt  interested  in  the  estate 
some  years  afterwards  having  presenteda  petition 
by  her  next  friend  for  leave  to  file  a  supple- 
mental bill,  with  the  object  of  charging  a  trostee 
of  the  estate  with  a  breach  of  trust,  which  she 
alleged  had  been  discovered  since  the  date  of  the 
decree, — ^the  Court  granted  leave  accordingly, 
without  requiring  an  a&dsvit  by  the  next  fiiend 
that  the  alleged  breach  of  trust  could  not  with 
reasonable  duigenoe  have  been  discovered  at  the 
date  of  the  decree.  In  re  BagtUon'e  tatata; 
HoglUon  t.  Fiddea,  768 
SemoU,  in  such  a  case,  the  object  being  to  obtain 
an  addition  to  a  decree  already  made,  the  pvoper 
mode  of  applying  for  leave  is  by  petition.    lUd. 

——  See  Annuity.  Charge.  Charitable  Legaey. 
Coonty  Court.  Practice.  Sdidtor's  lieo. 
Tmst  and  Trustee. 

AoTAXcnaDtT.    See  Portions. 

AnrtDAViT.    See  Ftactice. 

Amnmr— dknyt  on  oorpu*  or  inooma:  power*  of 
dittret*  and  entry,  to  recover  annnitiet  at  }fOiey 
had  been  eecurtd  by  a  leaxefor  yeare:  arreare] — 
3.  T.  died  in  1839,  having  by  his  will  devised 
and  bequeathed  the  residue  of  his  real  and  p«r- 
s<Hial  estates  to  trustees  for  eleven  years  from  his 
death,  upon  trust  out  of  the  raits  and  ptoeesds 
to  pay  (in  the  events  which  had  happmed) 
certain  annoities^  one  of  which  was  an  Mumi^ 
of  600/.  to  the  two  petitioners  for  their  lives^ 
and  the  life  of  the  survivor  of  them.  The 
residue  of  the  rents  and  proceeds  was,  during 
the  eleven  years,  to  be  accnmnlated  for  the 
benefit  of  the  person  who  at  the  end  of  that 
time  should  be  entitled  to  the  residuary  per- 
sonalty. At  Uie  end  of  the  eleven  years  the 
real  estate  was  to  go,  "snlgect  to,  and  char^^ 
with,  the  payment  of  the  annuities,  and  with 
power  of  distreas  and  entry  for  the  reeoreiy  of 
the  same,  as  if  they  had  been  secured  vj  a 
lease  for  years,"  to  testator's  nephew,  J.  T.,  for 
life,  with  remainder  to  his  first  and  other  scms 
in  tail,  with  remainders  over.  Fart  of  testator's 
real  estates  had  been  sold,  and  were  now  !•■ 
mesented  by  a  fund  in  Court  of  18,738/.  14s.  id. 
Oinisols.  The  petitionei's  annuities  had  bsea 
paid  in  full  till  1868 ;  bnt  there  was  now  a  sum 
of  1,367/.  6s.  6d.  for  arrears  owing  to  the  an- 
nuitants •.—HM,  first,  that  the  mode  in  which 
the  payment  of  the  annoittea  was  second  did 
not  necessarily  make  them  a  diaiae  oo  the 
corpus  of  the  estate;  s«3ond,  that  Uw  amais 
of  the  annuities  were  payable  oat  of  the  in- 
come, and  not  the  corpus  of  tke  estate;  thiid. 
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that  tliey  wen  not  MeaHuily  payable  tmt  of 
the  income  ot  any  paitionlar  year ;  and,  iiraith, 
tliat  the  remedy  againit  Uie  tncome  for  arrears 
eondnned  beyond  the  liTei  of  the  annnitanta. 
Taglor  T.  Ttq/b>r,  814 

—  See  Contncir-Aiiornejf-etntral  r.  I?ay. 

AxnctPknov— absolute  be^iat  o/ttm  0/  OantoU  : 
Ptarritd  woman :  reitramt  on  tmticipatioH] — A 
reatniint  on  anticipation  may  apply  as  well  to  a 
personal  ftind  prodncing  income,  to  which  fund 
a  married  woman  is  absolutely  entitled,  as  to 
real  estate  producing  rent,  and  will  in  either 
ease  prevent  alienation  during  corerture.  Se 
BU/»  Truttt,  444 

Testatrix  by  will  gave  600/.  consols  to  A.  B., 
a  married  woman,  absolutely.  By  codicil  she 
declared  that  all  gifts,  whether  absolute  or 
limited,  made  by  her  will  to  uir  female,  should 
b«  for  her  separate  use  without  power  of 
antieipation.  The  taai.  wis  paid  into  Court : 
— HM,  on  petition  for  payment  out  by  A.  B. 
that  the  reatrdiit  on  anticipation  ap^ed  to  the 
consols,  and  that  A.  B.  was  only  entitled  to  re- 
ceive the  income  during  coverture.    Ibid. 

Afpbix— «TM«Jar  noiiet  ijf  opfeal:  tubtegtititt 
enrolment  o/onfor]— Notice  of  an  appeal  motion 
which  was  served  upon  the  respondent's  Bolici- 
tors  was  irregular  by  reason  of  it  being  neither 
dated  nor  signed  by  the  appellants'  solicitors, 
although  thnr  names  appeared  on  the  back  of  it. 
The  irregularis  having  been  discovered,  the 
appellants'  solicitors  applied  to  the  respondent 
to  waive  it,  but  he  refused  to  do  so  and  stated 
that  he  would  avail  himself  of  evenr  technical 
objection.  The  appeal  was  afterwards  set  down 
for  hearing,  but  no  proper  notice  of  its  having 
been  set  down  was  served  on  the  respondent's 
solicitors.  Before  the  appeal  came  on  to  be 
heard,  the  respondent's  solicitors  enrolled  the 
Older  appealed  from.  The  appellant  moved  to 
hare  the  enrolment  vacated : — Held,  that  the 
respondent  was  under  the  drcnmstances  entitled 
to  avail  himself  of  the  irregularity  in  the 
notice  of  motion  of  appeal  and  to  retain  his 
enrolment.  In  re  the  Umthouee  Works  Co. 
(£tm.)  488 

bjf  drfendatU:    tecurUu  for  eoeU  </  ap- 

aM]}— Upon  appeal  by  a  defendant,  it  having 
tera  proved  that  he  was  a  man  without  pro- 
perty, and  had  no  substantial  interest  in  the 
1^,  bnt  was  defending  it  on  behalf  of  another 
person,  he  was  ordered  to  give  security  for  cosU. 
M^or,  #».,  qf  BaiUnge  v.  Ivatt,  728 

_^  to  the  Judges  as  visitors  of  the  Inns  of 
OoorL    See  Jurisdiction. 

AnoDmairr — See  Power  of  Appointment. 

ArratetKnoaan—mortgagti:  grantee  0/  rent- 
eh»rye}—'GM  second  section  of  the  Apportion- 


ment Aot,  4  &  6  Will.  4.  c  22.  s.  2,  is  not  hi* 
tended  to  apply  as  between  a  mortgagee  (of  a 
tenant  for  life)  who  has  not  entered  ud  a  re- 
mainderman, so  as  to  give  the  mor1|(agee  a 
right  to  rents  which  he  would  not  have  had 
until  antnr  if  the  tenant  for  life  had  lived. 
Paget  t.  Tke  Margme  of  Angleiea—WatkMe 
«{mM,487 

—  rents  of  real  estate  speeifiealhi  devised: 
apportionment  betteeen  devisee  and  exe- 
eutor] — ^Testator,  seired  in  fee,  roeciflcally  de- 
vised real  estate  by  a  will  made  before  the 
Apportionment  Act,  1870.  By  a  codicil  made 
after  the  Act  he  confirmed  his  will,  and  he  subee- 
quentiy  died  between  the  half-yearly  days  on 
which  tiie  rents  of  tiie  devised  estate  were 
payable : — &ld,  that,  under  the  Apportionment 
Act,  1870,  tiie  rents  of  the  devised  estate  were 
apportionable  between  the  devisee  and  the  per* 
sonal  representative  of  testator.  Cc^ron  t. 
Capron,  677 

ObsOTvations  upon  the  Apportionment  Act,  1870, 
and  upon  Jones  t.  Ogle,  42  Law  J.  Bep.  (if.B.) 
Cbano.  334.    Ibid. 

—  See  Administration  of  Estate  —  Gall  r. 
Fenmck. 

Abbitbatiox — motion  to  set  aside  award:  last  day 
Iff  term  :  making  conqMnt] — The  last  day  of 
term  is  too  late  for  the  commencement  of  a 
proceeding  to  set  aside  an  award  under  0  &  10 
Will.  8.  c  16.  s.  2.  7^  Corporation  </ 
Hudder^fiM  and  Jaeomb,  748 

Service  of  notice  of  motion  to  set  aside  an  award 
which  has  been  made  a  rule  of  the  Court  of 
Chancery  is  "making  a  complaint"  within  the 
meaning  of  the  statute.    Ibid. 

» —  See  Fartner»— PUfiM  v.  Saker, 

Attacsmxmt.    See  Contempt. 

ATTACHianT  or  DxBT.  See  Banker.  Jnrifdietion. 

Buoon — Hen  on  deeds  deposited  for  sqfe  eustodjf  : 
committees  of  Itmatie  :  gamiekee  orders :  trnunc- 
Mm  .■  damages] — Bankers  have  no  general  lien 
on  boxes  containing  securities  deposited  with 
them  for  safe  custody.  And  a  customer  who  had 
deposited  such  boxes  fbr  safe  custody,  having 
become  lunatic,  and  his  committees  having  been 
appointed, — Hdd,  that  the  bankers  had  no  right 
to  retain  or  open  the  boxes  as  against  the  com- 
mittees.   Leese  v.  Martin,  IDS 

The  bankers  who  claimed  such  a  lien  having  ob- 
tained garnishee  orders  against  debtors  of  their 
lunatic  customer  through  information  obtained 
after  opening  the  boxes,  the  Court  granted  an 
injunction  to  prevent  them  fh>m  enforcing  their 
garnishee  orders  with  respect  to  the  securities 
in  question,  but  refyised  damages  for  the  opening 
of  ute  boxes.    Ibid, 
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B*munt  (eontlnned) — dtpotU  qf  dtedt:  eondUion 
prtctdent  to  right  to  deUnn\ — CerUin  title-deeds, 
which  bad  been  himded  oj  the  plaintiff  to  his 
brother,  F.  B.,  to  enable  the  latter  to  bonow  600/. 
from  H.  for  seven  days,  irer*  deposited  by  F.  B. 
with  a  bank,  with  a  memorandnm  porporting  to 
be  signed  by  the  plaintiff  and  stating  that  the 
deposit  was  made  in  consideration  of  the  bank 
lending  F.  B.  1,000/.  for  seren  days.  The  bank 
made  him  no  loan  for  seven  days,  but,  during 
the  seven  days  next  after  the  deposit,  they 
allowed  him  to  draw  by  cheques  to  an  amount 
exceeding  900/.  Upon  a  bill  filed  by  the  plain- 
tiff against  the  bank  for  the  dehvery  up  of 
the  deeds,  on  the  grounds,  first,  that  the  memo- 
randum of  deposit  was  a  forgery :  and  second, 
that  the  bank  had  not  lent  F.  B.  1,000/.  for 
seven  days, — Hdd,  that  the  question  of  forgety 
was  one  for  a  jury  only,  but  that,  assuming  the 
memorandum  to  bo  genuine,  the  bank  hiM  no 
right  to  retain  the  deeds,  inasmuch  as  they  had 
not  fulfilled  the  condition  on  which  the  deposit 
was  made.    Burton  y.  Gnu/,  229 

BAXKBrFTCT— oiminMnifor  (i«a/«iM  vith  i»te*' 
tai^i  effect!  at  ab$ol«te  owner:  oemkrupteg  of 
adnunutrator :  good*  in  "order  and  di^oei' 
turn"  of  bankrupt:  bill  (f  eale:  dtlay  in  en- 
forcing— Upon  the  death  of  an  intestate  liis 
administratrix  continued  his  business  on  her 
own  account  and  took  possession  of  certain 
Aimitare  forming  part  of  his  estate,  but  which 
had  been  mortgaged  by  him  to  plaintiffi  imder 
an  unregistered  bill  of  sale.  She  remained  in 
possession  of  the  furniture  for  fourteen  months, 
ostensibly  as  absolute  owner,  no  steps  having 
been  taken  by  plaintiffi  to  enforce  their  bill  S 
sale.  She  then  hpcame  bankrupt;  whereupon 
plaintifib  instituted  a  creditor's  suit  against  ner 
for  the  administiation  of  the  intestate's  estate, 
and  claimed  the  fUmiture  as  part  of  his  estate: 
— Held,  that  the  fbmiture  was  at  the  time  of 
the  bankruptcy  of  the  administratrix  in  her 
order  and  usposition  with  the  consent  of  the 
plaintiffs  as  true  owners,  and  therefore  passed 
to  her  creditors  and  not  to  the  creditors  of  the 
inteatate.    Kitokin  v.  Jbbetton,  52 

Siix  OF  ExcHAxoB— <iit/Jkor%  to  aeemt:  eeeret 
partnere^p:  winding  up:  proof]— ¥o»t  mer- 
cantile firms,  each  of  whom  carried  on  a  separate 
trading  business  of  its  own,  agreed  to  carry  on 
jointly  a  particular  trade  which  had  been  there- 
tofore carried  on  by  F.,  one  of  the  fonr  flms, 
alone.  The  agreement  between  the  fonr  firms 
provided  that  the  business  should  be  carried  on 
under  the  style  of  F.,  who  were  to  keep  separate 
books  for  the  purpose,  and  that  each  par^  to 
the  agreement  should  be  liable  in  respect  of  the 
business  in  proportion  to  his  share  in  the 
undertaking,  and  in  the  event  of  being  under 
cash  advance  he  should  receive  interest  for  the 
same ;  but  it  was  "  understood  and  agreed,  that 
the  finance  of  the  business  be  carried  on  by 
acceptances  of  the  several  parties  interested  as 
may  from  time  to  time  b«  arranged."    The  98- 


■odation  was  known  to  the  siMnben  as  the  A. 
company,  bat  its  name  and  existence  were  kept 
secret.  In  older  to  xvse  money  for  the  pur- 
poses of  the  business  a  nnmbet  of  bills  of  ex- 
change were  drawn  by  H.,  one  of  the  firms, 
upon  each  of  the  other  three,  were  accepted  by 
them  respectively,  and  were  discounted  ^ 
bankers,  the  money  thus  obtained  being  applied 
to  the  purposes  of  the  joint  business.  The 
bankers  were  ignorant  of  the  existence  of  the 
association.  An  order  was  alterwards  made  to 
wind  up  the  association,  as  an  unregistered  part- 
nership consisting  of  more  than  seven  mem- 
bers:— Reld  (reversing  a  decision  of  Hauxs, 
V.C),  that  only  those  of  the  firms  whose  names 
ai^>eared  upon  the  bills  of  exchange  were  liable 
in  respect  of  them,  and  that  oonsequeatly  the 
holders  of  the  bills  could  not  prove  upon  them 
in  the  winding  up.  In  re  the  Adauonia  JfiR 
Comva^;  MiM*  Gaim,  732 

Bux  or  Lasihq — ntgotiaUe  iiutrument:  natit 
recemi :  aetignment :  automi — ^Brokers  delinmd 
^oods  on  board  a  ship,  and  took  mate's  receipts 
in  the  name  of  their  prindpals,  who  afterwucli 
endorsed  the  receipts  to  the  brokeis.  Hie 
ci^tun  signed  bills  of  lading  without  notioe 
of  the  emorsement: — Held,  that  the  holden 
of  the  bills  of  lading  were  entitled  to  the  goods, 
that  the  captain  was  justified  in  signing  the 
bills  of  lading,  and  that  the  brokers  had  no 
claim  for  indemni^  from  the  owners.  Hatieeinj 
V.  Laiug,  233 

Kotice  to  the  captain  would  not  have  ai&cted 
holders  of  the  bills  of  lading  for  value  without 
notice.    Ibid. 

A  local  cnstom  making  mate's  receipts  negotiable 
would  not  bind  the  goods  elsewhere.    lUd. 

—  policy:  auignmeni:  power  of  m/c]— Bills 
were  drawn  against  cotton  consigned  to  Eng- 
land. The  cotton  was  hypothecated,  by  meani 
of  a  letter  in  favour  of  a  bank  which  boo^t 
the  bills ;  at  the  same  time  bills  of  ladmg 
and  a  policy  were  handed  to  the  bank.  The 
letter  contained  a  power  to  keep  insured,  and 
a  power  to  sell  the  cotton  in  case  of  non- 
payment, and  to  apply  any  balance,  after  satis- 
faction of  the  bills,  toward  other  debts  due  from 
the  consignor  to  the  bank : — Held,  that  moocy 
received  on  the  policy  eould  not  be  applied  in 
payment  of  anything  beyond  what  was  due  eo 
the  bills.  Latham  v.  The  Chartered  Bank  of 
India,  China  and  Auetralia,  612 

Box  OF  Sau— Delay  in  enforcing.  See  Bsnk- 
ruptcy. 

BoMT) — retiraint  qf  trade :  tufficient^  qfeomiderc' 
tion']  —  In  the  year  1864  B.  G.,  a  smseoa, 
apothecary  and  man-midwife,  engaged  T.  &,  a 
medical  student,  as  his  assistant,  at  a  salaiy. 
In  1870  T.  B.,  at  B.  O.'s  reqaest,  execated  a 
bond  by  which  he  bound  himself  to  pay  &  O. 
the  penal  sum  of  1,000/.  The  bond  then  recited 
tb4t  B.  Q.  some  time  since  (ook  T.  B.  into  Jiis 
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emfiky  and  e<nifldraM  m  an  Msistaiit  in  his 
piofMrioii  or  bnsineu,  which  employment  was 
to  oontinuo  so  long  as  the  parties  to  the  bond 
should  agree,  and  that  for  the  aforesaid  conmde- 
ration  T.  B.  had  agreed  to  enter  into  the  same 
bond.  The  condition  of  Uie  bond  was  that  it 
shonld  be  void  in  ease  T.B.  did  not  carrion  the 
bosiness  of  a  snrgeon,  apothecary  or  man-mid- 
wife within  the  parish  of  N.  or  within  ten  miles 
thereof  (excepting  at  L.)  during  so  long  as 
B.  O.  or  his  snccessors  in  the  business  shonld 
cany  on  the  same.  Later  in  1870  B.  Q.  dis- 
charged T.  B.fyom  his  employment,  and  in  1874, 
T.  B.  haring  qualifled  himself  to  practise  as  a 
surgeon,  apothecary  and  man-midwife,  com- 
menced business  about  four  miles  from  N.  On 
motion  for  an  injunction  by  B.  Q., — Held,  that 
there  was  sufficient  consideration  to  support  the 
bond,  and  the  iqjnnction  was  granted.  Gravely 
T.  Barnard,  650 


annuities  and  legacies  inolnding  a  charitable 
legacy  of  100/.,  bequeathed  all  the  residue  of 
his  personal  estate  in  equal  thirds  to  three  chari- 
table institutions,  and  directed  that  the  three 
last-mentioned  legacies  should  be  paid  out  of 
such  part  of  his  personal  estate  as  could  lawfally 
be  applied  to  the  payment  thereof,  and  whioi 
shoula  be  reserved  oy  his  trustees  for  that  pnr- 
pose : — Held,  reversing  the  decision  of  one  of 
the  Vice-CIiiuicelloTs,  that  the  assets  must  be 
marshalled  in  favour  of  the  three  charities  bo 
as  to  throw  the  debts,  funeral  and  testamentary 
expenses,  inclndiug  costs  of  administration,  suit 
and  legacies,  except  the  lOOt.  charitable  legacy, 
upon  the  impure  personalty,  but  that  there 
conld  be  no  marshalling  as  against  the  lOM. 
charitable  legaCT  which  must  be  paid  in  the  pro- 
portion which  the  pure  personalty  bore  to  the 
impure,  and  fail  as  to  the  residue,  MUt*  t 
Harruon,  58S 


-DeHveiynpofBond.    See  Equity.  —See  Vm—Thnm  v.  BnM.     And  see 

Mortmain. 


Bbistol  IjCBoyxiDaNT  Acts — Party  WalL  See 
Iignnction — WttUm  v.  Arnold. 

BvKUr — new  burial  ground:  dwUiiw  ioiuel — 
The  provisions  of  s.  9  of  18  &  19  Vict.  c.  128, 
whereby  it  is  enacted  that  no  ground  not  already 
used  as  or  appropriated  for  a  cemetery  shall  be 
used  for  burials  under  15  Sc  16  Vict,  c  85,  or 
that  Act,  within  the  distance  of  100  yards  from 
any  dwelling-house,  without  the  consent  in 
writing  of  the  owner,  lessee  and  occupier,  are 
general  provisions,  and  apply  to  all  new  burial 
grounds,  whether  parochial  or  non-parochiaL 
Chreettwood  ▼.  Wadvtcrth,  78 

Cuxa. — Use  of  water.  See  Iijnnction — The  Wilt* 
imd  Berkshire  Canal  Co.  v.  The  Swindon  Water 
Worit. 

Crabob— on  real  ettate:  be^nett  <f  sum  Aarged: 
fttSMrt  of  pwyete:  heir  or  next-<if-kin']—A 
tenant  for  life  of  real  estate  under  a  settlement, 
having  power  to  charge  the  same  with  6,0001., 
to  be  raised  and  paid  at  such  time  and  to  such 

'  poipoees  as  he  shonld  think  fit,  by  deed  charged 
the  estate  with  the  above  snm,  payable  to  trus- 
tees for  such  purposes  as  he  should  by  will  ap- 
point, and  afterwards  appointed  the  same  by  his 
will  for  certain  purposes,  which  partially 
fuled: — Hdd,  that  the  part  of  the  money  un- 
disposed of  was  personalty,  and  went  to  the 
estate  of  the  next-of-kin.    Si»mon»  t.  Pitt,  267 

,—.  See  Judgment  Creditor.    Mortgage. 

Chabitablb  LaoACT — wtrthalling  aM«<«]— Testa- 
tor directed  his  personal  estate,  including  lease- 
holds, to  be  converted  into  money,  s^  the 
leaidae  of  the  proceeds,  after  payment  of  his 
funeral  and  testamentaiy  expenses,  debts  and 
legadee,  to  be  invested,  and,  subject  to  a  life 
in(ei«st  therein  given  to  his  wife,  and  to  certain 


CHABirr  CSoiatusioNBB»-;^Kri*(iMtM  in  eonten- 
tiouseasee:  appoiniment of  trutt»e$ vho a^ con- 
trary to  inientioH  of  founder*:  interferenee  of 
Court  of  (Sianeery]  —  The  Charity  Commis- 
sioners have  jarisdictioiTto  appoint  new  trustees 
in  contentious  cases.  Be  Bumham  National 
Schools,  340 

Where  the  Charity  Commissioners  have  jurisdic- 

'  tion  the  Court  of  Chaneeiy  will  only  interfere 
in  a  case  of  great  miscarriage.    Ibid. 

Under  6  &  7  Will.  4.  c.  70,  two  joint  rectors  of  a 
parish  were  ex  officio  trustees  of  achun^  school, 
and  through  their  disagreement  a  vacant  master- 
ship was  not  filled  up,  and  the  school  was 
consequently  closed  for  more  than  two  years. 
The  Charity  Commissioners  appointed  three  ad- 
ditional trustees  (all  members  of  the  Church  of 
England),  who  immediately  after  their  appoint- 
ment, with  the  concurrence  of  one  of  the  old 
trustees,  transferred  the  school  to  the  School 
Board.  The  Court  revised  to  interfere  yrith 
the  appointment  of  the  additional  trnstees. 
Ibid. 

Semble. — It  is  very  donbtftil  whether  the  Charity 
Commissioners  conld  have  removed  the  «r<>^IMo 
trustees.    Ibid. 

If  either  of  the  new  trustees  had  not  been  a 
member  of  the  Church  of  England  the  appoint- 
ment would  have  been  improper.    Ibid. 

Chabitt  Tbustus.    See  Payment  out  of  Court. 

Cbtbch  DisciPLon  Act — commission  of  enquiry: 
fitness  of  promoter:  prohibition] — ^WheUier  it 
is  competent  to  the  bishop  to  letato  to  enter- 
tain an  application  for  a  commission  of  enquiry 
under  section  3  of  the  Act  3  &  4  Vict,  c  86, 
made  hj  anv  person  whatever,  quare.  But  at 
least  it  IS  in  his  discretion  to  issue  audi  oommis- 

.  aicm  when  he  has  been  applied  to  for  that 
purpose.     Therefore   an   application   by    the 


Digitized  by 


Google 


yi 


INDEX. 


[N.  S. 


seemed  penon  for  •  piolubitioa  nttniniiig  tha 
iisoing  of  tha  eonuniwian  until  objections  to  the 
fitneai  of  the  promoter  should  be  determined 
^rss  reAtsed  as  unfounded  and  fiirdous.  £x 
parte  Eivardt,  860 

CoicpAMT — pntpectut:  liability  of  dinHon  for 
»iirepramtation :  liability  ofeftaU  of  deeeated 
director:  indenmity  to  trantferrte  of  thtrei: 
dday  m  irutituting  proetedtHgt :  decree  aypealed 
fivM  nffirnud  on  different  gr<nmdt\ — In  pro- 
ceedings in  equity  for  damages,  hj  one  vfao  nas 
been  deceived  to  his  own  injury  by  the  misre- 
presentations of  another  made  in  a  prospectus, 
the  only  amSunt  of  delay  which  is  a  bar  to 
relief  is  that  fixed  by  the  Statute  of  Limitations 
as  to  actions  for  deceit  at  law.  Peek  v.  Gvme^ 
(EX.),  19 

Non-disclosure  of  material  fects,  though  a  ground 
for  setting  aside  an  allotment  or  pnrdiase  of 
shares,  is  not  a  ground  for  an  action  for  deceit 
or  for  proceediMjs  in  equity  in  tha  natora  of 
such  an  action.    Ibid. 

The  office  of  a  proapectus  is  to  inrite  persons  to 
become  allottees,  and,  the  allotment  haring 
been  completed,  such  office  is  exhausted,  and 
the  liability  to  allottees  does  not  follow  the 
shares  into  the  hands  of  subsequent  txansfenees 
—Btdfotd  T.  Bagekaim  (39  I/bw  J.  Bep.  (ir.s.) 
Exch.  69)  and  Bagikaa  t.  Stymow  (29  Law 
J.  Rep.  (M.S.)  Exch.  60),  note,  disapproyed; 
Baott  T.  Dixtm  ^9  Law  J.  Rep.  (x.s.)  £xeh. 
63),  note,  and  Gerhard  t.  Bates  (22  Law  J. 
Rep.  (ka)  Q.B.  364),  distinguished.    Ibid. 

Prospectus  not  only  intentionally  concealing  mate- 
rial fects,  but  also  containing  statements 
amounting  to  an  actire  misrepresentation,  for 
which  the  promoters  who  signed  it  would  be 
personally  liable  either  at  law  or  in  equity  to 
one  who,  on  the  fiiith  of  the  prospectus,  had 
aj^lied  for  and  obtained  an  allotment  of  shares 
in  tlM  oompaoT.    Ibid. 

A  pwehaaer  of  abarea  in  the  open  market  haa  no 
remedy  against  the'promoters,  though  be  boi^t 
on  the  futh  of  the  repreaentations  contained  in 
the  prospectus.    Ibid, 

A  person  who  took  no  part  in  the  preparaUon  or 
usoing  of  the  prospeotnsi  but,  with  tail  know- 
ledge of  all  the  facts,  oonsented  to  be  a  director, 
and  allowed  his  name  to  remain  unchallenged 
•t  tha  foot  of  the  prospectus,  and  signed  the 
aMUorandnm  and  articles  of  association  which 
referred  to  the  prospectus  was  held  as  liable 
as  the  other  directors  who  prepared  and  issued 
the  prospectus.    Ibid. 

A  director  having  died  before  the  suit  was  in- 
stituted,— &ld,  that  as  the  suit  was,  not  to 
reeoTer  profits  derived  hr  their  testator  or  by 
his  estate,  but  to  recover  damages  for  the  wrong 
done  by  him,  the  suit  could  not  be  sustained 
against  the  executors  of  such  deceased  director, 
either  in  a  Court  of  Equity  or  in  a  Court  of  Law, 
on  the  principle  actio  permmaKi  VMritwr  cum 
pereema.    Ibid. 

Directors  though  not  liable  to  a  criminal  pro- 
aeeution  under  34  9(  36  Vict,  c  96.  i.  M,  may 


be  liable  in  a  Court  of  Eqni^  to  indamnifjr 

persons  taking  shares  on  the  £iith  of  r 

tations  made  \ij  them  in  a  prospeetua. 


— ^  rtgi/tlreliem  cf  t/ramifem:  diitribmtiem 
of  A»t»f»r  twiiiy  jNttyeaes] — Where  then  ia 
no  raaaon  to  tha  eontraiy  uwler  the  aitidea  of 
asaociation  of  a  company,  it  is  the  do^  of  diiee- 
tors  to  receive  and  register  transfns  at  itaat, 
and  this,  although  the  object  of  the  transfers  is 
to  distribute  the  shares  and  so  to  obtain  a 
larger  number  of  votes,  and  command  greatw 
infinenoe  at  a  meeting  of  shardioldexs  already 
summoned.  SeStnmUm  btm  mul  Slid  Cb.,  216 


^—  infa»t  trantferree :  aetion  agabut  ite»ior  tMd 
eomfrotMM  by  retnunfer  :  ntU  by  nendorfor  t»- 
demniiy  againtt  tie  rent  pttrdiattr'\ — £.  E.  in- 
structed his  broken  to  purchase  100  shares  ina 
joint-stock  company  to  be  transfetred  into  tha 
name  of  his  son  O.  B.  The  shaiea  were 
aceotdingly  pnrehaaed  bom  H.,  and  tranafened 
by  E  E's  direction  into  the  name  of  his  son, 
O.  E,  who  was  an  in&nt,  but  not  known  by 
H.  or  his  broken  to  be  so.  The  oranpany 
was  shortly  afterwards  wound  np,  and  O.  E^ 
who  had  been  placed  on  the  list  of  eontri- 
butoriea,  commenced  an  action  at  law  against 
H.,  who  was  an  auditor  of  the  company,  fo  re- 
payment of  the  purchase  money,  charging  Ikand 
and  &ilnre  of  consideration.  The  aelioo  was 
compromised  by  M.  repaying  the  purdiase 
money  and  taking  back  the  slures,  the  charge 
of  fraud  being  withdrawn,  and  M.'s  name  was 
Buhatitnted  for  that  of  O.  E  as  a  eontribntaiy. 
Two  and  a  half  years  afterwards  M.,  who  had 
paid  several  calls  under  the  winding-up,  filed 
his  bill  againat  B.  £.  for  repayment  ud  in- 
demnity, ulfging  that  E.  E.  was  the  real  par- 
chaser  for  his  own  benefit,  and  had  paaaed  the 
name  of  O.  E.  aa  the  purchaser  in  mist  to 
evade  liability,  and  also  stating  that  the  plain- 
tiifdid  not  know  at  the  time  of  the  compromise 
of  the  action  that  K  E.  was  the  real  pur- 
chaser: — Held,  reversing  the 'decision  of  one  of 
the  Vice-Chancellors,  that  the  compromise  of 
the  action  was  a  bar  to  the  anit.  M«fnard  v. 
eaion,  641 

—  mortgagee  of  ehart* :  tranter  o/into  naau  qf 
tervant :  truitee"] — Shares  in  a  oMnpany  vers, 
to  escape  liability,  transferred  by  the  direction 
of  a  mortgagee  into  the  name  of  ua  mortgagee's 
servant.  The  servant  afterwards  claimed  the 
shares,  and  contended  that  aa  tha  transaction 
was  f^udulent  as  against  the  company,  the 
Court  would  not  assist  the  moxtoagee  by  de- 
claring that  she  was  a  tmstea  of  wa  sharca  fer 
him : — BeU,  that  tha  mortgagee,  not  being  under 
any  liabiHty  to  the  company,  or  to  Ae  onditors 
of  the  company,  had  a  right  to  direct  this 
transfer  to  be  made,  and  was  entitled  to  a  de- 
claration that  tha  aervant  hekt  the  dHna  in 
tnat  tot  him.    CMjuAewi  r.  Omrtem^,  U9 
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—  rigkt*  «ff  minoritg  vf  ihartMder$:  pvr- 

fit$\ Thoagh  a   ■harftholHBT  in   a  company 

is  entitled  to  vote  with  an  ezdouTe  vieir  to 
hia  own  intarent,  yet  where  the  m^ority  of 
shaieholdan  deal  with  the  aaaet*  of  the  company 
fw  their  own  benefit,  to  the  ezdnsion  of  the 
minwty,  the  Conit  irill,  at  the  instance  of  the 
mintvity,  leetrain  such  dealing,  and  compel  the 
majority  to  account  in  respect  of  such  dealings. 
Mattery.  Eoogeft  TiUffraph  Work*  (ftm.)  880 

__  Mia   e/  eompamfi  biuimtit  w   eoiuidtra- 
turn  of  thartt  m  another  eomfony:  vllra  virti] 

A  resolution  to  sell  a  oompan/a  bnmnees 

wider  section  161  of  the  Companies  Act,  1892, 
in  considoation  of  shares  in  another  company, 
most  be  an  agreement  to  sell  to  sndi  other  com- 
pany itself;  and,  therefore,  an  agreement  to 
■ell  to  an  indiTidnal  in  consideration  (in  part) 
of  shares  in  a  con^anv  he  intends  to  form  is 
ultra  virw,  even  if  rach  agreement  is  intended 
to  be  followed  by  a  resoluUon  to  wind  up,  and  a 
JvrUori  if  it  is  not.  Bird  v.  BMi  Patutt 
&wag€  Co.,  899 

tmrmUr  </  ohaxt* :  reeUttr^tUion  of  capi- 
tal: ittue  <tf  new  thart$  with  difftrtnt  amount 
ptii  </l«r«nl— A  company  not  authorised  by  itt 
orinnal  articles  of  association  to  accept  su^ 
rendcn  of  shues,  by  special  resolutions  altered 
their  articles  so  as  to  authorise  the  cancellaUon 
of  existing  shares,  and  the  issue  of  new  shuM 
in  lien  thereof  under  an  arrangement  which 
varied  the  liability  of  the  respective  share- 
holders, diminishing  the  liability  of  some  of 
them  on  their  shares,  and  increasing  that  of 
others,  but  which  in  the  ultimate  result  mrte- 
xially  increased  the  amount  of  capital  raiseable 
on  all  the  shares  coUectiTely  -.—BM,  that  Uie 
alteration  was  iintra  mrts  and  effectual,  and  that 
»  snnender  of  the  old  shares  under  the  altered 
articles  was  valid,  bt  rt  Out  Covmtu  PalatiHe 
Lam  ami  DitoowKt  Co. ;  TeatdaUs  Can,  678 

.  stow  iuuti  wUhovt  filing  qf  eontraet:  rtC' 
tUeaOim  <tf  r<yti(l«rj— A  new  company  was 
toned  under  the  Companies  Acts,  1862  and 
18«7,  for  puiehamng  the  asseU,  and  carrying  on 
the  boaineas  of  an  old  one.  The  membersof 
the  two  eo^paiuaB  were  the  same  persons.  The 
tmaaaetiwi  was  to  be  effiMted,  and  the  purchase 
mon^y  satisfied,  by  fully  paid  up  shares.  The 
shares  were  issued  by  the  new  to  the  old  com- 
nuiy;  but  no  contract  in  writing  was  filed,  as 
Kqniied  by  the  Companies  Act,  1867,  e.  86. 
The  question,  therefore,  was  whether,  under  that 
■aedon,  the  shaies  could  be  considered  as  folly 
paid  up?  A  motion  was  made  by  the  aew 
oMipany  to  leotifr  its  register  by  striking  out 
the  names  of  all  the  aUottees  in  order  to  file  tl» 
eontxact,  and  then  replace  the  names  ■—Beld, 
that  the  register  might  be  rectified  accordingly. 
A  rs  O*  DroUwiek  SaU  Q>.  (Xim.)  681 

AJiy  paid  »p  »karu:  ngitttred  eentraet: 
iMMV  Mww*]— The  ownen  of  ewtain  works 


and  patents  agreed  with  T.,  the  promoter  of 
a  company,  to  sell  the  same  for  a  sum  in  cash 
and  a  number  of  fully  paid  up  shares  in  the 
company.  A  contract  was  subsequently  entered 
into  between  the  vendors  and  the  company  by 
which  the  company  agreed  to  purchase  the  pro- 
perty for  a  much  hidierconsideraUon,  including 
a  larger  number  of  lolly  paid  up  shares,  but  it 
was  arranged  between  the  parties  that  the 
vendors  should  receive  only  me  consideration 
mentioned  in  the  orif^nal  agreement,  and  that 
the  excess  should  be  received  by  T.  Accordingly 
the  vendors  received  <»ly  the  original  considera- 
tion, and  the  Erectors  passed  a  resolution  that 
the  additional  sharee  should  be  allotted  to  T. 
The  contract  was  afterwards  registered  at  the 
office  of  Joint  BUx^  Companies.  Subsequently 
T.  transferred  twenty  of  his  shares  to  B.  for 
value.  It  did  not  appear  when  these  shares 
wece  actually  allotted  to  T.,  but  the  certiflcatee 
of  them  were  dated  after  the  registration  of 
the  contract  -.—HM,  that  the  contract  registered 
was  snfficient  to  astisfy  the  36th  section  of  the 
Companies  Ai^  1867.  Beld  also,  that  there 
was  no  evidence  tiiat  these  shares  became  the 
pr«merty  M'  T.  until  the  certificates  were  issued, 
andthat  accordingly  they  must  be  taken  to  be 
fully  paid  up  shues,  and  that  the  purchaser 
was  not  liable  as  a  contributory  in  res|pect  of 
them.  Are  the  Imperial  Subber  Co.  (X«m.)— 
BtMe  Caee,  772 

motion  to  rectify  rtffieter:   murevreeenta' 

tion  and  eoHceaimemt  i»  proepeetue :  Mder  of 
fuUy  paid  up  eharee:  riaht  to  eummary  relitf: 
practice]  — yfhen  a  holder  of  fnUy  paid  vp 
shares  in  a  limited  company  applied  by  motion 
nnder  the  86th  section  of  the  Companies  Act, 
1862,  to  have  his  name  struck  off  the  register  of 
shareholders,  on  the  ground  that  he  had  been 
induced  to  take  the  shares  through  misrepre- 
sentation and  concealment  of  material  fiicts  in 
the  prospectus,  and  his  application  had  been 
granted  in  the  Court  below,  the  Lords  Justioes 
on  appeal  declined  to  dispose  of  the  case,  on  the 
grounds  that  the  effitet  of  granting  the  appli- 
cation would  be  to  entitle  the  araBcant  to  re- 
cover 6om  the  company  as  of  course  the 
money  he  had  paid  for  his  shares,  that  the 
question  would  be  more  properly  heard  and  de- 
termined in  an  action  or  suit  than  in  a  summaiy 
way  upon  an  application  of  this  kind,  and  that 
since  the  applicant's  shares  were  fully  paid  up 
he  would  be  sulgected  to  no  liabilities  by  being 
retained  on  the  register  pending  such  proceed- 
ings. They  accordingly  directed  the  motion  in 
the  Court  below  to  stand  over,  with  liberty  to 
the  applicant  to  take  such  proceedings  as  he 
might  be  advised.  In  re  The  27«jy  Ooneolidated 
Miming  Co.,  Urn.;  Jjtkevfe  Com,  688 

dittdutioit  hy  Act  rf  PariiameiU:  de- 
murrer ore  temue:  eM<«]— Under  an  agreement 
sanctioned  by  Act  of  Fuliamtnt »  railway  com- 
pany was  Mid  and  transferred  to  anotUrzailway 
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company,  wbo  were  to  iune  lfiS,OOM.  rent- 
charge  stock  at  the  selling  company  ■  reqneot 
(the  diridends  to  be  paid  ont  of  a  perpetual 
rent-chai^of  7.00(M.,  payable  by  the  pnrchasing 
company),  and  the  proceeds  of  the  stock  and  (^ 
the  sale  of  certain  snrplos  lands  and  other  re- 
served assets  were  to  De  applied  by  the  selling 
company  in  payment  of  certain  vendors'  debts, 
cha^^  and  costs,  and  the  surplus  to  be  divided 
between  the  preferential  shareholders  and  credi- 
tors of  the  selling  company  in  proportioD  to  the 
amonnt  of  their  shares  and  debts.  The  agree- 
ment further  provided  for  the  issue  by  the  par- 
chasing  company  to  the  ordinary  shareholders 
of  the  selling  company  of  ordinaiy  stock  in  the 
purchasing  company.  The  agreement  provided 
that  when  the  company's  afbas  had  bera  woond 
np  as  above,  notice  was  to  be  advertised  in  the 
"London  Gacette,"  and  thereupon  the  selling 
company  was  to  be  dissolved.  The  agreement 
was  sanctioned  in  1866.  In  1874  a  creditor 
and  ordinary  shareholder  of  the  company  filed 
a  bill  on  behalf  of  himself  and  all  other  the 
creditors  and  shareholders  of  the  selling  com- 
pany against  that  company,  alle^in^  (amongst 
other  things)  wilfM  delay  in  winding  np  Uie 
company,  default  in  payment  of  debts,  and  re- 
fusal or  neglect  to  deliver  to  the  plaintiff  Uie 
ordinary  stock  to  which  hj^  was  entitled,  and 
praying  a  winding  np  and  other  consequential 
relief.  On  demurrer  to  the  bill  for  want  of 
equity, — Beld  (affirming  the  decision  of  Hauns, 
V.C.),  that  on  the  allegations  plaintifT  was  en- 
titled to  some  relief  as  a  creditor,  and  the  de- 
murrer was  not  sustainable  for  want  of  equitv  ; 
but  held'also,  that  plaintiff's  claim  as  an  oroi- 
UUT  shareholder  made  the  bill  demurrable  for 
mmtifarioosness  and  mi^oinder,  and  on  this 
ground  the  demurrer  was  allowed,  but  with 
libwty  to  amend.  Ward  v.  I%t  Siitingboume 
Sail.  Co.,  533 
The  demurrer  being  sustained  only  on  the  grounds 
alleged  ore  tenia,  plaintiff  was  allowed  ma  costs 
under  Consol.  Ord.  ziv.  mie  1.    Ibid. 

_—  Registration  of  Shareholder.  See  Specific 
Performance— /•  re  the  TMti  Co. 

»— See  Contributory.  Parties.  Winding  np  of 
Company. 

ConnMSATioM.  See  Elementaiy  Education  Act, 
1870. 

CoMPRomsB — Bt^t  of.  See  Company — Mot/- 
nard  v.  Eaton. 

CosriDRxnAL  CoxHTTKlCATioN  —  Telegram  Cy- 
phers. See  Injunction — Btutei'i  TAegram  Co, 
V.  Byron. 

CoxTSHFT — tmprieonmenl  for  debt :  eoti^promise] 
— A  solicitor  was  orderad  to  pay  money  to  a 
nceiver  of  the  Court  on  pain  of  seqoeatration 


■  and  imprisonment.    Hi«  property  was  soied  on 

'  a  Ji./a.  under  the  order,  but  possession  was  given 

up  under  an  agreement  •.—Held,  on  breadi  of 

the  agreement  by  him,  that  he  could  not  be 

attached  under  the  order.    Barvqf  y.  Ball,  9i 

CoimucT — aceeplanee,  qualified  or  abtolmte] — Tlu 
owners  of  land  in  answer  to  a  written  aSa  to 
buy  it,  wrote  saying  th^  had  received  the  offer, 
and  added,  "  which  aaez  we  accept,  and  now 
hand  yoo  two  copies  of  conditions  ot  sab  which 
we  have  signed;  we  will  thank  you  to  sign 
same,  and  return  one  of  the  copies  to  us":— 
Held,  that  this  was  not  an  unqualified  accept- 
ance, and  did  not  make  a  contract.  Om^  v. 
Af<^c«c£,  379 

govermnent    mtmii^  .•    ntiirqireeentaiim : 

avoidance  qf  contract] — An  insurance  company 
purchased  p|ovemment  annuities  on  the  lift 
of  T.  C,  with  a  statement  and  declaration  that 
he  was  bom  at  Barking  in  1779,  he  having 
in  &ct,  (as  was  discovered  after  his  death,)  been 
bom  at  Brighton  in  1786,  and  T.  C.  of  Barking 
having  died  in  early  in&ncy.  The  Act  (10 
Geo.  4.  c.  24)  nnder  which  the  purchase  was 
made  enabled  the  Commissioners  (section  45)  to 
correct,  rectify  or  amend  any  contract  or  certifi- 
cate in  cases  wherein  any  mistake  or  accidental 
error  should  have  been  made.  The  insoranee 
company  offered  to  pay,  with  interest,  the  diffir- 
ence  between  the  price  they  paid  and  the  price 
the^  ought  to  have  paid,  but  uie  Commissionets 
desired  to  treat  the  contract  as  void  oi  initio : — 
Heid  (affirming  the  decision  below,  page  321), 
that  they  were  entitled  to  a  decree  on  that 
footing,  that  the  power  of  rectification  in  the 
Act  was  merely  discretionary,  and  that  neither 
on  the  general  law  nor  under  that  power  eoold 
the  company  demand  a  rectification  of  the  con- 
tract.   Attorn^-  General  v.  Say,  478 

— —  rati%Bay  eontractor :  atcount :  imtentt  oute] 
—A  oontaact  between  a  railway  eampony 
and  their  contractor,  which  contemplated  that 
ttota  time  to  time  certain  sums,  aseettainabls 
at  the  end  of  each  month,  would  be  paid  ovcf, 
and  provided  for  monthly  payments,  wis  not 
consiaered  to  be  one  to  pay  sums  at  certain 
specified  times,  so  as  to  carry  interect.  Par 
payment  of  interest,  there  must  be  an  expnas 
agreement  except  in  mercantile  contracts,  each 
as  bills  of  exchange,  and  promissory  notes, 
and  some  cases  which  are  subset  to  special 
nsage  in  trade.  And  interest  can  only  be  re-  i 
covered  under  the  8  &  4  WiU.  4.  c  42.  s.  28,  ' 
where  there  is  a  demand  in  writing  of  a  sum  oer- 
tein  payable  at  a  certain  time.  HiU  v.  SoM 
BtafordeMrt  Bailway  Co.,  666 

Mildmay  v.  Metknen  (8  Drew.  91)  and  itaekiniotk 
T.  The  Great  Wettem  Sailvey  Company  (4  OUfC 
683)  not  followed.    Ibid. 

Coete  were  allowed  to  plointiffi*,  thou^  thqr 
fiuled  in  great  part  of  thedr  daim.    Ibid. 
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AgreemeDt  at  WilL    See  Copyright.    And 

BM  Bill  of  Lading. 

—  for  amalgamation  of  companies  by  an  agree* 
ment  in  two  parts  not  agreeing.  See  Contri- 
bntory. 

'——  See  Specific  Performance. 

OomtanvroRT—contrihUoriet  on  the  B  I'ul :  ex- 
tent of  liabilUy :  applieation  of  their  contribu- 
tion$\ — A  past  member  of  a  company  in  course 
of  irinding-iip  is  only  liable  to  contribute  in 
respect  of  debts  contracted  before  ho  ceased  to 
be  a  member  to  the  extent  to  which  those 
debts  remain  unsatisfied  after  the  application, 
pari  txutu,  of  the  contributions  of  the  present 
memtwrs  to  the  payment  of  the  general  liabili- 
ties of  the  company ;  and  be  is  at  liberty  to 
make  auy  arrangement  with  the  creditors  in  re- 
spect of  those  debts ;  and  if  the  result  of  such 
arrangement  be  that  the  company  is  released 
from  those  debts,  he  will  escape  all  liability  as 
a  contributory.  In  re  The  Blakenof  Ordnance 
Company  (Lim.);  BrelCt  Case;  In  re  the 
Oriental  Commercial  Bank  {Lim.),  Morris' »  Caee, 
47 

Bat  the  contributions  of  past  members  arc  part 
of  the  general  assets  of  the  company,  and  are 
not  applicable  exclusively  to  the  discharge  of 
those  debts  in  respect  of  which  they  are  paid. 
Webb  T.  miffin  (42  Law  J.  Eep.  (s.s.)  Chanc. 
161)  examined  and  explained.    Ibid. 

— —  amalgamation  of  companies:  transfer  <(f 
ehare*  (ffter  amalgamation  to  avoid  liability] 
— A  company  with  the  consent  of  all  the 
shareholders  made  over  its  business  and  all  its 
assets  to  another  company.  Afterwards  an 
arrangement  was  made  between  tlie  second 
company  and  the  directors  of  the  first  company 
for  rescinding  the  amalgamation,  and  the  direc- 
tors of  the  first  company  thereupon  elected 
sereral  new  directors,  of  whom  A.  was  one, 
and  at  a  meeting  of  directors  at  which  A.  was 
present  a  transfer  of  200  sh.ires  out  of  A.'s  name 
was  sanctioned.  The  transfer  was  registered, 
and  the  company  was  now  being  wound  up. 
The  articles  only  gave  the  directors  power  to 
refuse  to  sanction  a  tr.tnsfer  on  condition  of 
their  getting  some  other  transferreo  to  take  the 
shares  at  the  market  price.  But  at  Uie  time  of 
A.'s  transfer  the  shares  were  worse  tlian  value- 
less : — Held,  that  the  transfer  by  .V.  was  invalid, 
and  he  was  properly  plncod  on  the  list  of  con- 
tributories  for  tlie  200  shnres.  In  re  The  Acci- 
dtntal  Death  Intar.  Co.—AUiri*  Case,  116 

.  ■  ■  agrtement  for  mtdgamation  in  tiro  parts  : 
variation  in  the  parts:  allotment  of  shares: 
aejuiueence'i — Invalidity  of  agreement,  foranml- 
gnmation  of  companies,  in  two  parts,  one  of 
which  varied  ttom  the  other  in  having  a  clause 
limiting  the  comp.-iny's  liability  to  tlie  amount 
of  Its  capital  ttook.    Allotment  of  shiifos  uot 

K>:tt  Ssbhss,  43,— Isdkx,  Chanc, 


amoouting  to  contract,  and  allottee  not  bound 
by  reason  of  acquiescence  or  laches.  In  re  The 
United  Boris  Insur.  Co.— Wynne's  Cass,  138 

—  set-off:  verbal  understandina  that  shares  were 
to  be  aUotted  as  payment  for  land  sold] — M.  in 
November,  1865,  signed  the  memorandum  of 
association  for  one  hundred  10'.  shares,  and 
alleged  that  at  the  time  ho  did  so  there  was  a 
verbal  understanding  that  the  shares  were  to 
be  paid  for  by  the  conveyance  of  certain  land 
to  the  company.  No  allotment  was  made,  but 
M.  acted  as  a  director,  for  which  a  qualification 

<of  twenty  shares  was  required.  Six  months 
after  the  memorandum  was  signed,  M.  agreed  to 
sell  and  afterwards  convoyed  the  land  to  the 
company,  and  the  consideration  was  stat.-d  to 
be  1,0002. ;  100  shares  were  afterwards  allutted 
to  M.  in  pursuance  of  the  purchase  as  fully  paid 
up  shares.  M.  afterwards  purchased  ten  other 
fully  paid  up  shares,  and  his  name  was  on  the 
register  for  110  shares  only: — Held,  by  one  of 
the  Vice-Cliancellors,  that  in  the  absence  of  any 
written  evidence  of  the  understanding  or  agree- 
ment, the  100  fully  paid  up  shares  allotted  for 
the  land  could  not  be  taken  as  being  the  100 
shares  for  which  M.  signed  the  memorandum  of 
association,  but  that  he  must  be  considered  liable 
for  100  shares.  Bat  upon  appeal  this  decision 
was  reversed,  and  it  was  held  that  M.'s  name 
ought  not  to  be  on  the  list  for  any  other  than 
fullv  paid  up  shares.  Re  The  Matlock  Old  Bath 
Hydropathic  Co.  {Lim.}—Maynard$  Case,  146 

-^—director:  acceptance  of  office:  contract  to 
take  qualifying  sharu]  -  -By  articles  of  associa- 
tion of  a  joint  stock  company  the  qualification 
for  a  director  was  fixed  at  fifty  shares.  The 
promoter  of  the  company  applied  to  B.  to  Itecome 
a  director,  and  promised  to  pronde  his  qualifi- 
cation out  of  some  fully  paid  up  shares  to  which 
the  promoter  was  entitled.  B.  consented  and 
was  appointed  a  director,  and  took  his  seat  nt 
the  board.  The  promoter  then  requested  the 
directors  to  allot  to  B.  fifty  of  the  promotion 
shares,  which  was  done,  the  shares  l^eing  entered 
in  the  register  as  fully  paid  up.  B.  never  liad 
any  other  shares.  On  the  winding  up  of  the 
company, — Held,  affirming  the  decision  of 
WicKBss,  V.C,  that  no  contract  to  take  shar.-s 
other  than  the  fully  paid  up  shares  regist«Te;l 
in  his  name  could  be  inferriMl  from  B.'s  accept- 
ance of  the  office  of  director,  and  therefore  he 
was  not  liable  as  a  contributory.  lie  The  Metro- 
politan PMia  Carriage  and  Bepository  Co. 
{Lim.) — Brown's  Case,  153 

—  sale  in  consideration  of  paid-up  shares: 
memorandum  of  asaociatiin  :  collateral  agree- 
ment: payment  in  mtney's  worth] — A  com- 
pany was  formed  with  a  capital  of  7,600  \l. 
shares  for  the  purpoee,  as  stited  in  the  memo- 
randum of  association,  of  p  irchasing  the  busi- 
ness of  C.  C.  subscribed"  tlie  momorandum  for 
2,50.)  shares,  and  oilier  persMs  sulncribeJ  it  lor 
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3,625  shares,  making  tho  total  nnmlier  of  ehares 
subscribed  for  6,126.  The  articles,  which  bore 
tjie  same  date  as  the  memorandum,  stated  that 
au  agreement  had  been  prepared  for  the  purchase 
of  C.'s  business,  and  that  the  purchase  money 
was  to  be  6,000/.,  half  to  be  paid  in  cash  and 
half  in  folly  paid-up  shares.  The  articles  also 
aathorised  the  company  by  special  resolution  to 
create  new  shares.  Two  days  afterwards  the 
agreement  between  C.  and  the  company  was  exe- 
cuted, and  it  contained  the  same  provisions  as 
to  the  payment  of  the  purchase  money,  but  did 
not  in  terms  state  that  the  2,600  shares  for  which 
C.  had  subscribed  were  the  2,600  fully  paid-up 
shares  he  was  to  receive  in  part  payment.  This 
agreement  was  duly  registered  as  a  compliance 
with  tho  26th  section  of  the  Companies  Act  of 
1867,  and  2,600  shares  were  subsequently  al- 
lotted to  C.  as  the  shares  for  which  he  had  sub- 
scribed the  memorandum  and  articles  of  associ- 
ation, and  C.  was  treated  by  the  company  and 
appeared  on  the  register  as  the  holder  of  2,500 
fuUypaid-up  shares  only: — Held,  in  the  winding- 
up  of  the  company,  that  the  2,500  shares  for 
which  C.  had  subscribed  were  the  2,600  fully 
p.iid-up  shares  which  he  was  to  receive  in  part 
payment,  and  that  having  given  money's  worth 
for  them,  he  had  in  fact  paid  for  them  in  "cash  " 
within  the  meaning  of  the  26th  section,  and  was 
not  liable  to  be  placed  on  tho  list  of  contribu- 
tories.  In  re  Limehouie  Wor&t  Co.  (Lim.) — 
Coatis'  cate,  638 
Observations  upon  Vend  case  (42  Law  J.  Rep. 
(s.s.)  Chanc.  867),  Spargo' tease  (42  Law  J.  Rep. 
(n.s.)  Chanc.  488),  and  other  authorities.    Ibid. 

CoNTBiBCTOur  (continued) — calls  on  shares:  pay- 
ment in  cash:  set-of'\ — F.  was  the  holder  of 
fifty  shares  in  the  company,  which  had  been 
issued  before  the  Companies  Act,  1867,  came 
into  operation,  and  on  each  of  which  14/, 
was  unpaid.  In  1868  W.  brought  an  action 
against  the  company,  which  was  compromised 
upon  the  terms  that  tho  company  should 
pay  to  W.  3,200/.  and  should  credit  F.  with 
700/.  in  respect  of  his  shares  so  as  to  moke 
them  fully  paid-up  shares.  The  arrangement 
was  carried  out  and  ccrtiflcates  for  fully  paid- 
up  shares  were  issued  to  F.  The  company 
was  afterwards  wound  up: — Held  (aifirming  the 
decision  bclow^,,page  264),  that  there  had  been 
payment  in  full  of  the  amount  due  upon  F.'s 
shares,  and  therefore  he  was  not  a  contnbutory. 
/it  re  Paraffuassu  Steam  Tramroad  Co.  {Lint.) — 
Ferrao's  case,  483 

Seabte. — The  25th  section  of  the  Companies  Act, 
1867,  is  not  retrospective  so  as  to  apply  to 
shares  taken  before  the  commencement  of  the 
Act.    Ibid. 

.  transfer :  calls  due :  unsuccess/iU  appeal  by 
official  liquidator:  costs] — A  transfer  of  shares 
in  a  company  subject  to  the  provisions  of  the 
Compinics  Act,  1845,  which  is  made  whilst 
calls  are  due  and  is  duly  regitti'red,  is  not  in- 
valid under  the  16th  section  of  the  Act,  and  the 


transferror  is  not  liable  as  a  contributroy.  Tht 
restriction  placed  by  the  16th  section  upon  tht 
transfer  of  shares  on  which  calls  are  due  was 
enacted  for  the  protection  of  the  comnmy,  and 
may  be  waived  by  them.  In  re  Hojflake  BiiL 
Co.—LiltledaUs  case,  529 
The  respondent's  costs  of  an  nnsuceeasiU  *PP<*1 
by  the  official  liquidator  ordered  to  be  paid  by 
the  liquidator.    Ibid. 

.—^  agreement  for  amalganuUion:  appUcatimfor 
shares:  allotment  on  different  terms:  acqna- 
cenee:  costs'] — An  amalgamation  between  tie 
companies  was  agreed  upon,  on  the  terms  that 
the  shareholders  in  the  selling  company  shonld 
receive  in  exchange  for  their  shares  in  that 
company  shares  credited  with  an  equal  anonnt 
in  the  purchasing  company.  In  pursuance  of 
this  arrangement  B.,  a  shareholder  in  the 
selling  company,  applied  for  two  hundred  ehans 
in  the  purchasing  company.  The  shares  wen 
allotted  upon  different  terms,  only  an  unasce^ 
tained  amount,  proportionate  to  the  assets  cf  the 
selling  company,  being  credited  thereon.  Notin 
of  allotment  upon  these  terms  was  sent  to  B., 
and  his  name  was  placed  on  the  register  in 
August.  B.  thereupon  wrote  for  the  share  ceiti- 
flcates.  Theso  were  never  sent  him,  although 
repeatedly  asked  for.  The  company  was  woand 
up  in  November.  The  amalgamation  was  after- 
wards held  to  have  been  altogether  void: — Bdi, 
that  owing  to  the  variation  in  the  terms  of  the 
allotment  from  those  of  the  application  fat 
shares,  there  never  was  any  contract  between  R 
and  the  comp.any  to  take  these  shares  and 
under  tho  circumstances  there  had  been  do  ac- 
quiescence by  B.  in  the  allotment;  and  that  his 
name  must  therefore  be  removed  from  the  list 
of  contributories.  In  re  The  United  Porlt  Co.— 
Beck's  ease,  531 

The  appeal  of  an  official  liquidator  of  a  company 
seeking  to  settle  a  respondent  upon  the  list  « 
contributories  being  dismissed  with  costs,  the 
respondent's  costs  will,  as  a  rule,  be  ordered  to 
be  paid  by  the  official  liquidator  and  not  oat  of 
the  estate.    Ibid. 

purchase   of   shares    by   company :  poicert 

of  directors :  imiilicd  anilwrily  of  manager  or 
agent] — The  articles  of  association  of  a  loan 
and  discount  company  gave  the  directors  pow»r 
to  purchase,  with  the  company's  moneys,  the 
shares  of  any  shareholder,  and  also  gave  them 
power  to  appoint  a  general  manager  to  perfonn 
such  duties  as  they  might  determine: — Held, 
that  the  power  to  purchase  shares,  which  was 
expressly  given  to  the  directors  themselves,  could 
not  bo  delegatetl  by  them  to  the  manager.  Held 
also,  that  the  manager  could  not,  by  implica- 
tion, bind  the  company  by  a  contract  to  pur- 
cha.se  shares,  such  an  act  not  being  within  the 
ordinary  scope  (if  the  authority  of  the  manager 
of  .such  a  company.  /«  re  The  County  Palatine 
JjOiin  and  Discounl  Co.  (Lim.) ;  Cartmelfl 
cafe,  .')88 

In  1871  tho  manager  told  one  of  the  sharrbolden 
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that  the  company  irould  poichase  his  (hares. 
The  shaieholaer  thereupon  executed  a  transfer 
to  two  trustees  for  the  company.  They,  how- 
ever, knew  nothing  of  the  transfer,  and  had  not 
anthorised  the  making  of  it.  It  was  registered 
in  the  books  of  the  company,  and  thenceforth 
the  transferror  was  not  treated  as  a  sluireholder, 
but  received  interest  on  the  purchase  money, 
which  he  left  on  deposit  with  the  company.  In 
187S  the  company  was  ordered  to  be  wound 
up : — Held,  that  the  transferror  had  not  ceased 
to  be  a  shareholder,  and  that  he  was  liable  as 
a  contributory.    Ibid. 

■  foid  up  thara:  contract  in  writing  by 
artiaet  of  atsoeiation] — The  persons  engaged  in 
working  a  mine  as  shareholdeTS  in  an  unlimited 
company  formed  themselres  into  a  limited  com- 
pany, for  the  purpose  of  acquiring  the  interests 
and  property  of  the  shareholders  in  the  old 
company  and  working  the  mine,  and  they  sub- 
scribed for  the  whole  number  of  the  shar^  in 
the  new  company.  By  a  clause  in  the  articles 
of  association  of  the  new  company,  it  was 
agreed  that  each  of  the  shares  of  the  new  com- 
pany (which  were  of  the  nominal  value  of  lOl. 
per  share)  should  be  credited  with  71.  per  share 
as  paid  up  thereon ;  and  that  in  consideration 
thereof,  the  interest  of  the  parties  engaged  in 
working  the  mine  should  by  the  articles  be 
transferred  to  the  new  company.  No  other 
contract  as  to  the  transfer  of  the  property  was 
entered  into.  The  article  were  signed  by  all 
the  shareholders  and  duly  registered,  and  the 
new  company  tookpossession  of  the  property  of 
the  old  company.  The  shares  were  duly  allotted 
in  accordance  with  the  agreement,  and  in  the 
register  of  shareholders  and  books  of  the  com- 
pany, each  share  was  credited  with  the  sum  of 
11.  as  paid  up  thereon : — Bild,  in  the  winding  up 
of  the  new  company,  this  clause  in  the  articles 
of  association  constituted  a  sufficient  contract  in 
writing  within  the  meaning  of  the  2Sth  section 
of  the  Companies  Act,  1870,  to  exonerate  the 
shareholders  in  the  new  company  fix>m  any 
further  payment  in  respect  of  the  71.  per  share 
credited  as  paid  up  on  each  share.  In  re  AppU- 
trtenrici  Lead  Mining  Co.,  lAm.,  793 

—— ^MlijicaHim  of  director:  attendance  at 
boctrd  meetingt:  application  within  reaionabU 
time]  In  March,  1865,  O.  was  asked  to 
become  a  director  of  a  company.  He  then  at- 
tended three  board  meetings  of  the  directors, 
and  his  name  was  entered  in  the  minute  book  as 
attending,  but  he  alleged  he  merely  came  as  a 
visitor,  and  to  see  now  the  company  was 
managed.  He  allowed  a  prospectus  to  be 
issued  on  which  his  name  appeared  as  a  director. 
In  May,  186fi,  he  wrote  to  the  secretary,  re- 
questing that  his  name  might  be  withdrawn, 
and  though  he  afterwards  acted  for  the  com- 
pany as  auctioneer,  he  never  again  interfered  as 
director.  No  shares  were  allotted  to  Ot.,  and  his 
name  did  not  appear  on  the  register  of  mem- 
bers.   In  1870  the  company  was  ordered  to  be 


wound  up.  In  July,  1873,  the  official  liquida- 
tor, for  the  first  time,  fixed  6.  on  the  list  of 
contributories,  in  respect  of  twenty  bhares,  the 
number  required  by  (i.  for  his  qualification  as 
diieetoT -.—Held,  that  having  regard  to  the 
lapse  of  time,  and  as  G.  had  entered  into  no 
actual  contract  to  take  shares  his  name  was 
improperly  placed  upon  the  list  Re  The  Free- 
hold and  General  Invett,  Co.  {lAm.);  Green's 
Ca»e,629 

^^ partnenhip:  promoter:  miirepreientation] 
—  Persons  subscribed  to  a  scheme  for  the 
purchase  and  resale  of  a  theatre.  The  asso- 
ciation was  wound  up.  The  subscriptions 
amounted  to  over  5,000/.  and  were  attached  to 
a  form  appended  to  a  prospectus  which  falsely 
stated  that  out  of  12,0U0/.  5,000/.  only  remained 
for  subscription : — Held,  that  the  promoters  who 
issued  the  prospectus  wore  contributories  to  an 
extent  proportionate  to  tlie  amount  not  sub- 
scribed for.  Jn  re  the  Victoria  Palace  Theatre 
Sifndieale,  751 

—  See  Company.    'Winding  Up  of  Company. 

CoTTBOLD — flne  in  case  of  Infant.  See  Jurisdic- 
tion— Harbroe  v.  Combee. 

CopTBiGBT — licente  to  publish:  agreement  at  will: 
unsold  copies:  married  unman'] — A  married 
woman  agreed  with  some  publishers  that  they 
should  piiblish  a  book  she  had  writt«n  at  their 
own  expense,  and  sell  it  at  a  shilling  a  copy, 
paying  her  a  royalty  of  a  penny  for  every  copy 
sold,  reckoning  thirteen  copies  as  twelve.  She 
afterwards  gave  notice  to  terminate  this  agree- 
ment aud  made  a  fresh  arrangement  with  other 
publishers  for  the  bringing  out  of  a  revised  edi- 
tion. The  first  publishers  sought  to  restrain  the 
further  publication  of  the  book  until  the  copies 
printed  by  them  under  their  agreement  with 
the  authoress  were  sold: — Held,  that  they  were 
not  entitled  to  any  such  relief,  as  they  were 
endeavouring  to  import  into  the  contract  a  term 
which  it  did  not  contain.  Wame  v.  Routledge, 
604 

SembU,  if  the  married  woman  had  expressly 
entered  into  a  contract  restricting  her  right  to 
publish  the  book,  such  contract  might  have  been 
enforced  by  injunction  against  her,  or  any  person 
claiming  under  her  with  notice.    Ibid. 

second  edition  of  work:  aeguittcence]  — 
The  "offence"  mentioned  in  the  ISth  section 
of  5  &  6  Vict  c.  45,  which  gives  to  the  pro- 
prietor of  a  copyright  a  special  action  on  the 
case,  is  not  co-extensive  with  the  "  o£bnce " 
referred  to  in  section  26  of  the  same  Act,  with 
respect  to  which  all  actions,  suits,  bills,  indict- 
ments or  informations  must  be  brought,  sued 
and  commenced  within  twelve  calendar  months 
next  after  such  offence  committed.  Therefore, 
a  plaintiff  who  allowed  a  defendant  to  publish 
one  edition  of  a  work  containing  pirades  from 
his  works,  and  then,  after  the  lapse  of  more 
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than  twelve  months,  flh-d  a  bill  in  equity  to  re- 
strain the  puMieation  of  a  second  edition  of  de- 
fendant's work,  with  the  same  and  other  piracies 
in  it,  was  neither  compelled  to  procewJ  at  law 
under  the  loth  section,  nor  prevented  from 
suing  in  equity,  by  the  26th  section  of  the 
statute.  Hofjg  v.  Scntt,  706 
Special  facts  constituting  the  piracy  complained 
of  by  plaintifT,  and  circumstmces  under  which 
lie  was  held  not  to  have  acquiesced  in  the  de- 
fiT.daut's  acts ;  but  to  bo  entitled  to  an  injnnc- 
tio:i  with  co^ts.    Ibid. 

CopTRiGiiT  (continued)  —  txtention  of  term : 
ovner:  Uitrfit  to  author]  —  A  committee  of 
seven  persons  on  behalf  of  a  religious  body 
compiled  a  hj-mn-book.  which  was  registered 
uadcr  54  Geo.  3.  c  156  as  the  priperty  of  the 
compilers,  but  was  published  by  and  sold  for 
the  benefit  of  the  religious  body.  No  minute 
of  consent  having  been  registered  under  the 
Act  of  5  &  6  Vict.  c.  45,— Held,  that  the 
term  of  the  copyright  had  not  been  extended 
under  that  Act,  but  ceased  on  the  death  of 
tlio  last  survivor  of  the  seven  compilers. 
Mar;^als  v.  Gibbons,  774 

CiMTS—statekolder:  interpleader :  parties'] — A  suit 
was  filed  against  stakeholders ;  to  this  the  per- 
sons entitled  were  not  made  parties,  but  an 
offer  to  make  an  arrangement  to  protect  the 
goxls,  pendente  lite,  was  made  them.  They, 
nevertheless,  sued  the  stakeholders  at  law. 
Tiiey  were  made  parties  to  the  suit  by  amend- 
ment on  an  order  made  before  the  action  waf 
commenced.  The  stakeholders  sued  to  restrain 
the  action,  not  making  theplaintiSs  in  the  first 
suit  parties  to  their  suit.  The  first  hill  was  dis- 
missed:— Held,  that  the  plaintifife  in  the  second 
suit  must  be  allowed  their  costs  out  of  the  fund. 
Lainff  v.  Zeden,  289 

„  application  for  costs  in  old  and  seeond  suit] 
— AVhere  a  party  claims  his  costs  out  of  a  fund 
paid  into  Court  in  an  old  suit,  and  a  second  suit 
IS  instituted  with  respect  to  the  fund,  which 
latter  suit  afterwards  abates,  the  proper  course 
for  the  claimant  to  adopt  is  to  present  a 
petition,  entitled  in  both  suits,  stating  the 
special  facts  of  the  case,  and  praying  relief  ac- 
cordingly. Harris  v.  Rich,  and  De  Roeas  v. 
Rich,  440 

-^—  several  defendants:  severance] — Though  a 
solicitor  who  accidentally  (or  upon  separate  ro- 
titiners)  represents  two  or  more  parties  ought  to 
distinguish  the  charges  incurred  for  each  sepa- 
rate party,  yet  where  there  is  a  joint  retainer  (or 
by  trustees  not  severing  in  their  defence)  he 
can  enforce  the  whole  bill  of  costs  incurred 
against  either  of  the  parties.  Watson  r.  Row, 
664 

Two  trustees  gave  a  joint  retainer  in  a  suit  to  ad- 
minister the  trust  estate.  One  became  insol- 
vent and  was  indebted  to  the  estate : — Held, 
that  the    surviving   trustee  should  have  the 


whole  costs  of  himself  and  his  eo-tmstoe  allowed 
out  of  the  estate  without  any  aeUoff  in  reject 
of  the  estate.    Ibid. 

-  term  jor  raising  portions :  rtisinff  easts  as 
well  as  portions]  —  Power  to  raise  a  sum  (rf 
money  by  mortgage  includes  power  to  nise 
also  by  mortgage  the  costs  of  eSetUng  the 
security.    Armstrong  v.  Armstrong,  1\9 

Trustees  of  a  marriage  settlement  made  in  1803 
were  empowered  to  raise  and  levy  the  sum  of 
6,000/.  for  portions  on  the  security  of  a  term  of 
300  years  in  certain  freeholds.  Part  of  Uie 
6,000/.  was  raised.  In  1872  it  became  necossaiy 
to  raise  the  residue,  which  then  amounted  to  the 
sum  of  3,290/.  8«.  id.  By  an  order  then  mads 
in  this  suit  which  was  instituted  for  the  execs- 
tion  of  the  trusts  of  certain  indentures  of  settle- 
ment, certain  trustees  were  authorised  to  ad- 
vance this  amount  out  of  their  trust  funds  upas 
the  security  of  the  term.  Considenble  costs 
had  to  be  incurred  in  effecting  the  security,  and 
it  was  now  asked  that  the  lastly  named  trosteas 
might  be  at  liberty  to  advance  a  further  sum  oat 
of  their  trust  funds  upon  the  same  security  to 
cover  the  costs  so  incurred: — HM,  that  the 
term  of  300  years  might  properly  be  taken  as  t 
security,  not  only  for  me  whole  amount  of 
6,000/.,  but  also  for  the  costs.    Ibid. 

of  the  day  where  objection   for  want  of 

parties  not  taken  by  answer.  See  Administn- 
tion  of  Estate. 

See  Administration  of  Estate.     Contnet 

Contributory.  County  Court.  Executor.  In- 
junction. Railway  Company.  Security  for 
Costs.  Solicitor.  Taxation  of  Costs.  Wind- 
ing up  of  Company. 

CouNTT  CorsT — conenmnt  jurisdiction:  costs}— 
A  plaintiff  who  snes  in  Chancery  for  asnm 
within  the  County  Court  limit,  aind  oUains  a 
decree,  is  entitled  to  the  usual  costs,  and  not 
merely  to  those  which  he  would  have  beta 
allowed  in  tiie  County  Court.  Sroan  r.  Rgt,  228 

sMect  matter   tf  plaint   ixeeedtng  600t 

in  value:  dismissal  of  suit,  or  iranrfsr  to 
Court  of  Chancery]  — A.  County  Court  plaint 
alleged  that  the  subject  matter  of  the  suit  ns 
less  than  5001.  in  value,  but  upon  the  suit 
coming  on  for  hearing  it  was  proved  that  the 
value  exceeded  600/.,  whereupon  the  Oonn^ 
Court  Judge,  acting  under  s.  14  of  the  County 
Courts  Act,  1867,  dismissed  the  plaint  vith 
costs.  Upon  appeal,  Hdd  (reversing  the  dedsios 
of  the  County  Court  Judge),  that  he  on^t  to 
have  directed  the  suit  to  be  transferred  to  the 
Court  of  Chancery,  under  s.  9  of  the  County 
Courts  Act,  1865.  Section  14  of  the  Act  of 
1867  applies  only  to  actions  and  suits  rdating 
to  matters  over  which  the  County  Courts  have 
no  jurisdiction.  Thomson  v.  Flinn,  268;  Biris 
T.  Silverwood  (41  Law  J.  S(^.  (m.s.)  Chine. 
888)  olweired  upon.   Ibid, 
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>—  admiHittratioHtuU:  action  hy creditor agmntt 
executor  de  son  tort:  injunction  to  stay  before 
decree] — A  creditor  of  an  intestate  having 
brought  an  action  against  the  executor  de  eon 
tort,  for  the  recovery  of  his  debt,  an  injunction 
staying  the  action  -was  granted  by  the  County 
Conrt  Judge,  acting  under  the  County  Court 
Order  XII.  r.  1,  upon  the  ex  parte  application 
of  the  plaintiff  in  an  administration  suit  against 
the  rightful  administrator  of  the  intestate  and 
the  executor  de  son  tort,  but  before  any  decree 
had  been  made  in  the  suit: — Hdd,  on  appeal, 
that  Order  XII.  r.  1,  gave  no  authority  to  the 
County  Court  Judge  to  grunt  the  injunction, 
and  that  be  was  wrong  in  granting  it  on  an  ex 
parte  application.  Order  of  injunction  accord- 
ingly discharged.    Nokee  v.  Gandy,  276 

CoTKCAirr — in  restraint  of  trade.    Soe  Bond. 

i  to    settle  after  acquired  property.     See 

WiU. 

Cvsroic.    See  Bill  of  Lading. 

Dahaoss.  See  Banker.  Light  and  Air.  Specific 
Ferformaoce. 

Dbbtou  axd  Creditob — Oamisheo  Order.  See 
Banker. 

Bbbtobs  Act.    See  Prisoner. 

Decett.  See  Company — Peek  v.  Gumey.  Con- 
tract— The  Attorney-General  x.  Ray. 

Dacaxx — Enrolment  of.    See  Practice. 

Pbkd — deposit  of.    See  Guarantee. 

DsFAHATiOM — fair  expression  of  opinion.  See 
Injunction — Glover  v.  Hoyden. 

BsKTBasB.    See  Company. 

Dbvisb.    See  Ademption.    Annuity.    Will. 

liiacomax— privilege :  communications  with  soli- 
eitor] — Communications  (including  a  bill  of 
costs)  of  suitor  \rith  his  solicitor,  relating  to  the 
natters  in  suit,  before  commencement  of  pro- 
ceedings, held  privileged,  though  the  solicitor 
made  an  afiSdavit  on  behalf  of  the  suitor. — 
Ninet  v.  Morgan  (42  Law  J.  Bep.  (n.s.)  627), 
followed.    Turton  v.  Barbtr,  468 

exceptions  to  answer :  redemption  suit :  re- 
fusal to  account  before  decree] — A  mortgagee 
in  possession,  defendant  to  a  bill  for  redemp- 
tion, admitting  himself  by  his  answer  to  be 
redeemable,  cannot  decline  to  answer  inter- 
rogatories requiring  him  to  set  forth  an  account 
of  the  rents  and  profits  of  the  mortgaged  here- 
ditaments, the  rule  being  that  when  a  party 


answers  he  is  bound  to  answer  folly.  Bltner  r. 
Creasy,  168 

of  accounts   not  material  to  the  issue] — A 

bill  was  filed  by  a  company  to  make  the 
defendants  (a  solicitor  and  a  mining  agent) 
account  for  a  secret  profit  made  on  the  sale  to 
the  company  of  a  coluery  which  the  defendants 
were  alleged  to  have  purchased  on  their  own 
account  in  the  name  of  the  ostensible  vendor, 
and  resold  to  the  company  at  an  advanced 
price  while  they  were  engaged  in  getting  up 
the  company,  and  acting  in  a  fiduciary  relation 
towards  it.  The  defendants  were  interrogated 
as  to  the  cheques  drawn  on  a  banking  account 
opened  for  the  purposes  of  the  purchase : — Held, 
that  the  required  discovery  was  immaterial  to 
the  real  question  in  the  suit  (whether  an  agency 
had  existed  at  the  time  of  the  purchase),  and 
that  the  Court  would  not  compel  the  defendants 
to  answer  the  interrogatory.  The  Great  Western 
Colliery  Co.  v.  Tucker,  618 

.—^  answer:  exceptions:  suit  for  recovery 
of  assets:  alleged  appropriation  by  late  part- 
ners]— The  executors  of  a  wine  merchant  were 
authorised  by  his  will  to  carry  on  his  business. 
His  executrix  entered  into  partnership  with  B. 
and  C,  and  carried  on  the  business  in  partner- 
ship with  them  for  fourteen  years.  At  the  end 
of  that  term  the  partnership  was  dissolved. 
Shortly  afterwards  the  executrix  having  dis- 
covered that  B.  and  F.  were  carrying  on  to- 
gether the  business  of  wine  merchants  in  the 
neighbourhood  of  the  old  firm,  filed  her  bill 
against  B.,  F.,  O.  and  others,  alleging  that  under 
a  scheme  concocted  by  B.  and  G.  the  goodwill 
and  stock-in-trade  and  assets  belonging  to  the 
old  firm  had  been  appropriated  to  and  used  in 
the  business  of  B.  &  F.,  and  claiming  that  the 
testator's  estate  was  entitled  to  share  in  the 
profits  made  by  B.  &  F.  F.  declined  to  answer 
an  interrogatory  asking  what  sums  had  been 
drawn  out  of  the  business  of  B.  &  F.  by  the 
several  partners  therein : — Hdd,  on  exceptions, 
that  F.  must  answer  this  interrogatory.  BauU 
v.  Browne,  668 

Dowcna — abandonment  of  domicile  of  origin] — 
In  18(8  M.  left  Canada,  which  was  his  domicile 
of  origin,  sold  his  house  and  burial-ground 
there,  and  came  to  Paris  to  educate  his  children. 
He  lived  in  Paris  ten  years,  but  went  over 
several  times  to  Montreal,  and  amongst  other 
things  made  his  will  there,  describing  himself 
OS  of  Montreal.  In  1868  he  came  to  England 
and  took  a  lease  of  a  house  in  London.  His 
daughter  married  and  settled  in  London,  and  he 
purchased  for  his  son  a  share  in  a  business  in 
London.  M.  died  in  1871  :—i/<U,  that  M.  had 
acquired  and  shown  an  intention  to  retain  on 
English  domicile.    Stevenson  v.  Masson,  134 

Donatio  Hobtis  Cattsa.    See  Husband  and  Wife. 

Easkxmt.    See  Ijg^t  and  Air. 
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BncTKBtiT  Box.    See  iD&nt. 

Eixorr— writ  of.    See  Judgment  Creditor. 

Elbmbntabt  Education  Act,  lS70—buildinff$  by 
School  Board :  lands  injuritntsly  affected:  com- 
pensation: injunction] — The  sectioiis  of  the 
Lands  Clauses  Coosolidation  Act,  1815,  relating 
to  the  purchase  of  lands,  are  incorporated  in  the 
Elementary  Education  Act,  1870,  for  all  pur- 
poses, and  their  application  is  not  confined  to 
cases  There  the  reLition  of  vendor  and  purchaser 
exists.  Therefore  the  remedy  of  a  person  whose 
lands  are  injuriously  affected  by  the  works  of 
the  School  Board,  but  no  part  of  whose  land  is 
tslcen,  is  by  proceeding  for  compensation  under 
section  68  or  the  Lands  Clauses  Act,  and  not 
by  bill  for  an  injunction.  Macey  v.  The  Metro- 
politan Board  of  Works  (33  Law  J.  Rep.  (u.s.) 
Chanc  877)  approved  of  and  followed.  (Hark  v. 
The  School  Board/or  London,  421 

EOOITAIII.K  yiomajioa— deposit  of  deeds:  marriage 
settlement :  constructive  notice  of  charge  by  non- 
mgtttry  as  to  deeds :  negligence  of  solicUor] — 
A.  deposited  the  title  deeds  of  an  estate  with 
his  bankers,  and  signed  a  memorandum  charging 
the  estate  with  payment  of  asimi  due  from  him 
to  the  bankers.  He  afterwards  married,  and 
in  consideration  of  such  marriage  he  settled  the 
estate  by  articles  and  shortly  after  marriage 
executed  a  settlement  conveying  the  legal  estate 
to  a  trustee.  Durine  the  negotiations  he  told 
the  lady's  solicitor  that  he  was  entitled  to  the 
estate  firee  from  incumbrances,  and  that  the 
deeds  were  at  his  bank  for  safe  custody : — HM, 
that  the  solicitor  ought  to  have  enquired  of 
the  bankers  whether  they  had  a  charge  upon  the 
deeds,  and  that,  as  ho  omitted  to  do  so,  all  per- 
sons claiming  under  the  settlement  were  fixed 
with  constructive  notice  of  the  charge.  Max- 
field  T.  Burton,  46 

Equitt — delivery  up  of  bond] — No  bill  will  lie  in 
equity  for  the  delivery  up  of  a  bond,  after  the 
bond  debt  is  paid,  though  by  the  tenor  of  the 
bond  the  money  secured  would  be  payable  at 
a  future  date,  so  that  there  was  no  present  right 
of  action.    Binns  v.  Fishir,  188 

Bemedy  at  Law.    See  Voluntary  Payment. 

EsTOFPBL — by  representations:  equitable  assign- 
ment :  ipceific  appropriation] — Estoppel  by  re- 
presentations applies  only  where  the  representa- 
tion is  as  to  a  fact  in  existence  at  the  time,  not 
where  it  is  as  to  something  yet  to  come  or  as  to 
a  matter  of  future  intention.  Citizeni  Bank  of 
Louisiana  v.  The  First  National  Bank  of  New 
Orleans  (H.L.),  269 

A  representation  or  assurance  given  by  the  drawer 
of  a  bill,  thwt  the  bill  was  drawn  "specially"  or 
"expressly"  against  funds  already  remitted  by 
him  more  than  sufBciont  to  meet  the  bill  on 
maturity,  does  not  amount  to  a  specific  appro- 


[N.S. 

priation  or  equitable  assignment  of  the  taoit 
BO  remitted,  although  it  be  given  to  one  vho 
is  induced  thereby  to  purchase  the  bill,  unleea 
it  is  also  represented,  or  the  fact  is,  thai,  then 
was  a  trust  already  constituted,  by  which  the 
payer  of  the  bill  would  hold  funds  in  trust  fat 
the  payment  of  the  particular  bill,  or  of  bills  of 
that  particular  daea  or  description.    Ibid. 


—  See  Priority.    Heath  t.  Crealoek. 

EviDBNCB.    See  Witness. 

ExBcuTioN — l^al  remainder} — ^An  estate  b  n- 
mainder  cannot  be  delivered  id  execution  by  the 
sheriff.    In  re  South,  441 

See  Judgment  Creditor. 


ExBcuToB — of  executor :  oripnci  executor  insel- 
vent :  breach  of  trust  by  anginal  executor:  eoitt] 
— An  executor  died  insolvent,  having  misappliea 
the  assets.  An  administration  suit  having 
been  instituted  against  his  executors,  who  hsd 
received  part  of  the  testator's  estate,  they  dnJ; 
accountea  for  what  they  had  received: — HeU, 
that  they  were  enUtled  to  the  costs  of  secoants 
against  themselves,  not  to  costs  of  sccoaoti 
against  the  estate  of  the  insolvent  executor,  and 
that  as  to  other  costs  of  suit,  being  parties  is 
both  capacities,  they  should  have  hau  the  costs. 
Palmer  t.  Jones,  349 

^—  right  to  iiUerest"^ — ^An  executor  who  es- 
pended  money  of  his  own  for  the  benefit  of 
the  estate  was  allowed  simple  interest  at  H.  per 
cent.    Finch  v.  Prescott,  728 

—  See  Trust  and  Trustee — Jervis  v.  Woyerstai. 

FoBBST  OF  Dbam — exhaustion  cf  gale]— A  gale  to 
work  a  coal  mine  is  "  exhausted  "  within  the 
moaning  of  1  &  2  Vict  c.  43.  s.  61,  when  that 
is  not  enough  coal  left  in  it  to  make  it  wortli 
working.    Etlviay  v.  Davis,  75 

^—  rights  of  free  miners:  application  for 
gale:  death  of  applicant  before  grmt: 
right  of  representatives] — A  free  miner  of  the 
Forest  of  Bean  applied  for  an  unoccnpied  gsle. 
The  gaveller  acceded  to  the  application,  duly 
entered  it  in  his  book,  and  gave  notice  of  his 
intention  to  make  the  grant  upon  a  certain  day 
Conflicting  claims  being  setup,  the  actual  gnat 
of  the  gale  was  delayed,  and,  in  the  meantime, 
the  free  miner  died.  The  devisees  under  his 
will  then  presented  their  p^ition  of  right,  prsj- 
ing  that  the  gale  might  be  granted  to  them  is 
right  of  their  testator.  Upon  demurrer  bj  the 
Crown, — Held,  that  the  88th  section  of  the  Act . 
1  &  2  Vict,  c  43,  applied  only  to  the  sUte  of 
things  at  the  passing  of  the  A(^  and  that  the 
free  miner  had  acquired  a  title  transmissible  bj 
will ;  and  the  demurrer  was  overruled  accord- 
ingly.  Japtes  V.  2*«  Queeu,  764 
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FoBniTDBi — na»M  and  arms  daute:  remainder- 
man :  ignorance  of  clause'\ — Section  4  of  S  &  4 
Will.  4.  c  27)  extends  to  forfeitures  which 
operate  to  accelerate  an  estate  under  a  con- 
ditional limitation  as  veil  as  to  forfeitures,  of 
which  Hm  heir-at-law  onlj  can  take  advantage. 
JMl^  y.  Uie  Earl  of  Euac,  817 

A  derisee  under  a  conditional  limitation  is  not 
protected  from  forfeiture  by  ignorance  of  the 
condition.    Ibid. 

FaiOD.    See  Undne  Influence. 

Pbatom,  Statdtb  or.  See  Spedfic  Performance— 
8al«  X.  Lambert. 


Fimo   ur    Covbt. 
Boti/t  Estate. 


See  Practice.    Will— /»  re 


GvAKAimB.    See  Banker. 

Httsbakd  akd  Wife — donatio  mortis  cattsa :  rail- 
leaa  scrip  certificates:  deposit  note] — Plaintiff 
(who  was  her  husband's  executrix)  claimed 
railway  certificates  and  a  deposit  note,  either  as 
haying  been  given  to  her  by  her  hnaband  in 
his  lifetime,  or  on  the  ground  that  he  had 
constituted  himself  a  trustee  of  them  for  her, 
or  as  donationes  mortis  cavsa  : — Held,  following 
Ward  X.  Turner  (2  Ves.  sep.  431)  that  railway 
certificates  could  not  be  made  the  subject  of  a 
donatio  mortis  causa;  and  held,  on  the  facts, 
that  she  was  not  entitled  to  the  railwny  certifi- 
cates, but  was  entitled  to  the  deposit  note  as  a 
donatio  mortis  causa.    Moore  y.  Moore,  617 


Uon. 


'  Alienation  during  coyertttre.    See  Anticipa- 


—  Wife's  equity  to  a  settlement.  See  Adniinb- 
tntion  of  Estate—  Knight  v.  Knight, 

_^—  See  Marriage  Settlement. 

iKomxmrr.    See  Bill  of  Lading.    Company. 

IirpAirr — recovery  of  land:  legal  title:  equitable 
title:  construction:  private  act  of  parliament] — 
An  in&nt  may  file  a  bill  in  equity  to  recover 
land  under  an  equibible  title,  whether  he  has 
been  in  possession  himself  or  not.  Crowther  v. 
Crowther  (23  Beav.  305 ;  8.  c.  26  Law  J.  Bep. 
(n.s.)  Chanc.  702)  diasented  from.  Howard  v. 
Earl  of  Shrewsbury,  495 

An  infant  filed  a  bill  claiming  real  estate undernn 
equitable  title ;  it  was  hold  at  the  hearing  that 
on  the  construction  of  the  documents  he  had  a 
legal  title,  but  the  Conrt  made  a  decree  without 
requiring  any  amendment.     Ibid. 

A  private  Act  of  Parliament  resting  lands  in 
trustees  on  trust  to  sell,  proceeding  on  the 
supposition  that  the  lands  are  comprised  in  a 
settlement,  does  not  bring  the  lands  within  tliat 
settlement  if  they  were  not  in  it  previously. 
Ibid. 


— —  See  Administration  of  Estate — Houghton  y. 
Fiddey.  Solicitor  and  Client — Pritchard  y< 
Bobert*. 

httvscnott — eoneurrenl  jurisdiction  :  proceedings 
to  restrain  action  at  lens :  costs] — ^The  plaintiffs 
in  this  suit  were  defendants  in  two  actions  at 
law  in  respect  of  certain  policies  of  in»nrince. 
An  order  was  made  at  law  staying  the  pro- 
ceedings in  one  action  till  the  other  had  been 
tried.  Defendants  at  law  agreed  to  be  bound 
by  the  result  of  the  first  action,  but  the  plain- 
tifis  at  law  were  to  be  at  liljerty  to  proceed  with 
the  second  action  if  they  failed  in  the  first.  The 
bill  in  this  suit  was  filed  to  restrain  both  actions, 
but  proceedings  in  the  suit  were  stayed  till 
verdict  was  given  in  the  first  action.  UlUmately 
the  Court  of  Law  decided  the  first  action  in 
favour  of  defendants  at  law.  This  suit  was 
then  proceeded  with  to  restrain  the  plaintiffi  at 
law  from  proceeding  with  the  second  action,  and 
for  the  deliveiT  np  of  the  policies,  which  were 
the  subject  of  both  actions :  — Held,  that,  as 
the  plaintiffs  were  liable  to  have  the  second 
action  brought  against  them,  they  were  entitled 
to  come  to  this  Conrt  and  to  have  the  pro- 
ceedings at  law  restrained ;  and  that  as  Uiey 
were  clearly  right  with  respect  to  the  subject- 
matter  of  the  suit,  the  whole  of  the  costs  of 
the  suit  must  be  paid  by  defendants.  THa 
London  and  Provincial  Marine  Insur,  Co.  v. 
Seymour,  120 

—  Bristol  Improvement  Actsi  wmdows  m 
part^^  walls] — A  wall  may  be  a  party  wall, 
within  the  meaning  of  the  Bristol  Improvement 
Acts,  1840  and  1847,  for  part  of  its  length  or 
height,  and  an  external  wall  for  the  remainder 
of  its  length  or  height.     Weston  v.  Arnold,  123 

A  wall  in  Bristol  separating  buildings,  but  hanng 
in  it,  above  the  buildings,  windows  eqjoying 
rights  of  light,  was  condemned  as  a  party  wall 
under  tlie  local  Acts,  on  proceedings  taken  by 
the  owner  of  the  lights,  and  ordered  to  lie  re- 
built. The  Acts  contain  provisions  that  there 
shall  be  no  0|)enings  in  party  walls  of  new  or 
re-erected  buildings,  except  iron  doors  for  com- 
munication between  the  separate  buildings : — 
Held,  that  the  Acts  did  not  apply  to  these  en- 
dows, and  that  the  owner  of  the  lights  could 
maintain  a  suit  to  restrain  tlie  erection  of  a 
building  that  would  interfere  with  them.    Ibid, 

^—  act  to  be  performed :  negative  words :  sub- 
stance of  agreement] — In  considering  whetlicr 
to  grant  or  refuse  an  injunction  to  rcstmin  a 
breach  of  a  particular  claiuje  of  an  agreement, 
the  Court  will  look  to  the  sulmtance  of  the  act 
to  be  performed,  and  not  merely  to  the  presence 
or  absence  of  negative  words.  The  Wolver- 
hampton and  Walsall  Rail.  Co.  v.  The  London 
and  North  W<stem  RaU.  Co.,  131 

A  lease  of  n  lino  of  railway  contained  an  agree- 
ment by  the  lessee  company  to  carry  over  it  all 
traffic  between  cert;iin  places,  and  to  p:iy  the 
lessor  company  one-hulf  the  receipts  ia  resjiect 
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of  rach  traffic  The  lease  contiunod  other  pro* 
risioDR  on  vhich  no  relief  could  hare  been 
obtained  in  eqnitT,  and  it  contained  no  negative 
ctipulation  restricting  the  lessee  company  from 
canring  the  traffic  in  question  over  other  lines. 
On  demurrer  to  a  bill  hj  the  lessor  company 
alleging  that  the  lessee  company  were  carrying 
the  traffic  mentioned  in  the  agreement  orer 
other  lines  of  their  own,  and  praying  for  an 
injunction  to  restrain  them, — Held,  that  relief 
could  be  granted  in  such  a  case,  and  the  de- 
murrer must  be  orerruled.    Ibid. 

iKJimcTiOK  (continued)  ctmal  company:  ioater: 
riparian  proprietor] — An  injunction  will  be 
granted  at  the  suit  of  a  canal  company  entitled 
to  take  water  from  a  stream  to  prevent  abstrac- 
tion  of  the  water  though  damage  is  only  shewn 
to  hare  taken  place  in  an  exceptionally  dry 
season.  Tlu  WUtt  and  Berkt  Caiutl  Kav.  Co. 
V.  The  Swindon  Waterworki  Co.,  393 

Semble,  that  at  law,  an  action  could  be  brought 
and  nominal  damages  recovered  for  the  abstrac- 
tion of  the  water,  though  no  real  damage  was 
shewn  to  prevent  an  adverse  title  being  acquired 
by  prescription.    Ibid. 

Where  a  canal  company  lawfully  buy  land  to 
enable  them  to  take  a  stream  and  construct  a 
culvert  for  that  purpose,  they  acquire  in  respect 
of  that  land,  and  of  the  culvert  constructed, 
the  rights  of  ordinary  riparian  proprietors,  and 
though  a  canal  company  may  be  entitled  to  sell 
any  surplus  water  from  their  canal,  they  are 
only  entitled  to  an  injunction  to  prevent  in- 
terference with  a  feeding  stream  so  as  to  causa 
damage  to  their  navigation  or  their  ordinanr 
use  of  the  water  as  riparian  proprietors.    Ibicl. 

_^  right  of  thooting :  necessary  interference 
with  right :  sale  for  building  purposes]  — O., 
owner  of  a  farm  of  180  acres  subject  to  a 
right  of  shooting,  which  had  been  demised  for  a 
term  to  P.,  staked  out  a  road  across  the  farm, 
pulling  down  two  hedges  for  the  purpose,  and 
put  up  the  farm  for  sale  by  auction  io  thirteen 
lots,  some  of  which  Were  described  as  eligible 
for  building  purposes.  The  particulars  men- 
tioned the  right  of  shooting,  and  stited  that  the 
sale  was  subject  to  such  riclit.  On  bill  fur  in- 
junction by  P.  to  rofctrain  tTie  sale,  —Held,  that 
It  did  not  appear  that  the  sale  must  inevitibly 
result  in  an  injury  to  the  plaintiff's  right  of 
shooting,  and  that  accordingly  the  bill  must  be 
dismiiised  with  costs,  and  an  enquiry  was 
directed  as  to  damages  caused  by  the  ex  parte 
iqj  unction.    Pattison  v.  Gilford,  524 

Principles  on  which  CJourts  of  equity  act  in 
granting  injunctions  to  restrain  threatened  acts 
considered.    Ibid. 

—.performance  qf  continuous  act:  Railways 
Clauses  Consolidation  Act,  1845:  tcorking  of 
poinis  and  «^na/<]— Plaintiffii,  a  colliery  com- 
pany, hiiving  sidings  which  connected  thoir 
coUieriea  with  a  railway,  gave  notice  to  the 


rulway  ccmpony  of  their  desire  to  ran  eogioe* 
and  carriages  over  the  railway,  pursuant  to  the 
movisions  of  the  93nd  section  of  the  Bulways 
Companies  Clause  Act,  1845.  The  railway  com- 
pany declined  to  give  eSisct  to  the  notice,  and 
obstructed  the  passage  of  plaintifb'  trains  onr 
their  line.  Plaintifi  filed  a  bill  to  restiaia 
the  railway  company  from  interfering  with  their 
use  of  the  railway : — Held,  that  althoi^  {^n- 
tifis  were  entitled,  under  the  above  Becti<»i,  to 
the  use  of  the  railway,  the  Court  could  not 
compel  the  railway  company  to  employ  their 
servants  in  working  the  points  and  signals  on 
the  line,  or  to  entrust  the  working  of  them  to 
plaintifb'  servants  ;  and,  since  it  was  impossibla 
for  plaintiffs  to  exercise  their  rights  without 
the  use  of  the  points  and  signals,  their  bill  must 
be  dismissed,  but  without  costs.  Jit  PaweB 
Dttffryn  Steam,  Coal  Co.  v.  TV  Taf  Fait  Bsat- 
vay  Co.,  675 

—  confidential  eommunicatiim :  agemt :  tsitgram: 
cypher]  —  Plaintiff,  a  telegram  company 
in  London,  made  an  arrangement  with  de- 
fendants, being  two  individuals  in  Australia, 
for  the  transmission  of  messages,  in  vhidi 
certain  words  were  used  as  short  expressions 
of  the  names  and  addresses  of  the  principal  cus- 
tomers ;  and  defendants  were  described  as 
plaintiflb'  agents.  In  a  little  time  the  partial 
quarrelled,  and  one  of  the  defendants  came  to 
England  to  carry  on  an  independent  telegram 
btuiness  with  his  partner  in  Australia,  and 
sent  circulars  to  plaintiffs'  customers,  mentioo- 
ing  that  he  had  their  cyphers.  On  motion  to 
restrain  him  from  using  the  cyphers, — BM, 
that  there  was  nothing  confidential  in  tb« 
cyphers,  and  that  he  was  entitled  to  use  them. 
Renter's  Telegram  Co,  r.  Byron,  661 

— —  injury  to  property:  fair  ernretnm  ^ 
opinion  :  published  regUtry  of  ships] — ^An  ano- 
ciatiou  formed  to  supply,  through  an  annual 
published  registry,  information,  as  to  iron 
ships,  to  members  and  subscribers,  and  re- 
serving the  right  to  make  periodical  surveys  of 
ships  rfgistered,  objected  to  certain  alteration* 
made  in  a  ship  of  their  highest  dassifieation, 
inserted  the  words  "  class  suspended  "  opposite 
her  name  in  their  list,  and  refused  rather  to 
omit  those  words  or  to  withdraw  her  name  tiom 
the  list : — Held,  that  there  being  no  proof  of 
malice,  falsehood  or  unfair  dealing,  the  associa- 
tion were  entitleil  to  publish  their  bona  fed* 
opinion,  although  it  was  injurious  to  the  pro- 
perty of  the  shipowners,  and  a  motion  by  th« 
shipowners  to  restrain  publication  of  the  words 
"class  suspended,"  and  to  compel  the  with- 
drawal of  the  ship  from  the  list,  refused  with 
costs.     Clover  v.  Boydat,  665 

to  restrain  trespau] — Where  the  plainCiira 

title  is  not  disputed  the  Court  will  grant  an 
injunction  to  restrain  acta  of  trespass  withoat 
requiring  him  first  to  bring  an  action  at  Uw. 
GoodsoH  v.  Richardson,  790 
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If  tbe  plaintiff  it  guilty  of  no  acquiescence  or 
deUy_  he  will  be  entitled  to  a  mandatory  in^ 
junction,  though  the  works  complained  of  may 
hare  been  completed  before  the  Bling  of  the 
bill.    Ibid. 

See  Banker.    Bond.     Copyright.     County 

Court    Elementary  Education  Act.  Insurance. 
Patent.    Light  and  Air.  Specific  Performance. 

Imra  or  Cuvbt — ^Action  by  on  Boietyship  bond. 
See  Jurisdiction. 

IxsvaxscK—tubrogaHon :  indemnity:  third  forty 
liable] — Defendant  owned  a  warehouse  at  H., 
which  he  had  insured  for  about  a  third  of  its 
ralue  in  several  insurance  offices,  and  which 
was  burnt  do#n  by  the  negligence  of  seirants 
of  the  corporation  of  H.  On  a  motion  in  a  snit 
instituted  by  the  insoiance  companies  to  restrain 
defendant  fh>m  suing  the  corporation  for  less 
than  the  whole  loss,  and  from  compromising  the 
action  to  the  prejudice  of  plaintiflb,  and  &om 
refusing  to  allow  plaintifis  to  sue  tbe  corpora- 
tion in  his  name,  he  undertook  to  sue  the 
corpOTation  for  the  whole  loss,  and  not  to  com- 
^omise  the  action  otherwise  than  bona  fide:— 
Held,  that  this  nndertaking  gave  plaintiffli  all 
the  relief  to  which  they  were  entitled  before  the 
hearing.  CommercicU'  Union  Intur.  Co.  t. 
Litter,  601 

See  Idmitatioos,  Statute  of. 

Imtrbist  —  appeal:  interest  on  repayment  of 
money"] — Interest  at  4^.  per  cent,  was  allowed 
on  money  which  had  been  paid  on  an  order 
which  was  reversed  on  appeal.  The  Merchant 
JBankiny  Company  of  London  v.  itaud,  861 

rate  of:  tecuriiv  for  money :  damayet:  im- 
plied txmtraci] — Whore'a  person  borrows  money 
for  a  certain  period,  with  interest  at  a  certain 
rate  down  to  the  day  named,  a  contract  for  pay- 
ment of  interest  at  that  rate  after  the  day 
named  is  not  to  be  implied.  The  principal  and 
interest,  if  not  then  paid,  becomes  a  debt,  and 
any  allowance  for  its  detention  or  non-payment 
made  by  any  tribunal  before  which  the  payment 
may  be  sought,  is  in  the  nature  of  damages, 
not  of  interest.  Cook  v.  Folder  (H.  L.),  866 
Although  the  rate  of  interest  agreed  on  for  the 
time  certain  is  ustially  adopted  as  the  proper 
measure  of  the  danuiiges  for  the  subsequent 
delay,  the  tribunal  may  look  at  all  the  circum- 
stances of  the  ciise,  and  award  such  a  rate  of 
interest  as  shall  appeiir  fair  and  reasonable. 
Ibid. 

——  See  Administration  of  Estate — Tiimer  t. 
Buck.  Cootiaet— Hill  v.  South  Staffordekire 
RaiL  Co.  Executor.  Mortgage.  Solicitor  and 
Client 

ItmBPLiADiB.    See  Costs.    Stakeholder. 
Kkw  Skbies,  43.— Imsks,  Chanc, 


IimaBOOATOBiES.  See  Charitable  Legacy.  Dis- 
covery. 

ImrxsnoMT.  See  Railway  Company — Fiiher  r 
tUhcr. 

3vwiiaan  Cbbditob — writ  of  elegit :  "  actual  de- 
livery in  execution .-"  charge  on  ejuUaUe  eetate : 
'^incorporeal"  hereditament*]  —  To  entitle  a 
judgment  creditor  to  a  valid  charge  on  hia 
debtor's  real  estate,  under  27  &  28  Vict  c.  112, 
there  must  be  actual  delivery  in  execution  under 
the  writ  of  degit.  The  Act  makes  no  distinction 
in  that  respect  between  hereditaments  corporeal 
and  incorporeal.    Hatton  v.  Hayveood,  872 

Where  the  estate  of  the  judgment  debtor  is  equi- 
table only  and  therefore  incapable  of  delivery 
in  execution  the  creditor  should  obtain  the  de- 
cree of  the  Court  of  Chancery  vestiiig  in  him 
tbe  estate  of  the  debtor,  and  this  will  be  equiva- 
lent to  delivery  in  execution  in  the  ease  (n  legal 
estates.     Ibid. 

The  plaintiff  recovered  a  judgment  at  law  against 
the  ownrr  of  the  equity  of  redemption  in  certain 
real  estate.  The  judgment  was  duly  registered, 
and  a  writ  of  Uegii,  also  duly  registered,  was 
issued  against  the  lands  of  the  judgment  debtor, 
and  delivered  to  the  sheriff  for  execution,  but 
in  consequence  of  the  debtor's  interest  in  the 
lands  being  merely  equitable,  the  sheriff  was 
unable  to  execute  the  writ,  and  he  accordingly 
returned  "nihil.'  The  debtor  subsequently 
became  bankrupt  A  bill  having  been  filed  by 
the  judgment  creditor  for  a  daduation  that  his 
judgment  constituted  a  valid  charge  on  his 
debtor's  equity  of  redemption,  a  demurrer  for 
want  of  equity  was  allowwl  by  one  of  the  Vice- 
Chancellors,  and  upon  appeal  the  judgment  was 
affirmed  by  the  full  Court — Thornton  v.  Finch 
(4  QiS.  515 ;  34  Law  J.  Bep.  (x.s.)  Chanc  466) 
observed  upon.    Ibid. 

JoBisDicnoM — infant'*  copyhold:  power  to  rati* 
fine  by  mortgage  of  copyMd] — ^The  Court  ha* 
no  jurisdiction  to  direct  a  fine  in  respect  of  copy- 
holds to  which  an  infant  has  become  entitled 
as  customary  heir  of  an  intestate  to  be  raised  by 
a  mortgage  of  the  copyholds.  Harbroe  r, 
Combei,  336 

action  at  law  on  *urety*hh  bond  by  Inn 

of  Court  againet  a  member  of  its  Ml  to  rt- 
ttrain  the  action:  appeal  to  th*  Judgei} — ^A 
Court  of  Equity  has  no  jurisdiction  to  restrain 
an  action  at  law  by  an  Inn  of  Court  against 
one  of  its  own  members  on  his  suretyship  bond. 
The  proper  tribunal  is  that  of  the  Judges  of  the 
superior  Courts  of  England  and  Wales,  in  their 
visitatorial  capacity  over  the  Inn.  Jfeate  r. 
Denman,  409 

attachment    out    of   lord    mayot'i   court: 

gamiehee] — FlaintiA,  merchants  in  London 
and  Madras,  issued  an  attachment  out  of 
the  Lord' Mayor's  Court,  to  attach  moneys  in 
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the  hands  of  B.  for  a  debt  due  from  V.,  of 
Madras.  B.  pleaded  a  prior  attachment  by  S., 
a  foreign  creditor,  and  so  the  action  of  the 
plaintiffs  in  the  Lord  Mayor's  Conrt  was  de- 
feated. Flaintitb  filed  a  bill  alleging  that  the 
prior  attachment  was  not  for  a  bofm  fide  debt, 
and  praying  for  an  account  and  payment  of 
their  debt : — Held,  that  this  Court  had  juris- 
diction to  decide  the  matter,  and  the  Court  being 
of  opinion  that  no  debt  was  due  to  S.,  directed 
payment  to  the  plaiDtifis  of  the  debt  due  to 
them.    Shand  v.  I)u  Buisson,  608 

JvBtsDicnoN  (continued)— ybr<^»  contract  and 
parties:  itakehaider  vrithin  the Juritdictum] — 
The  Court  of  Chancery  will  not  entertain  a  suit 
in  respect  of  a  foreign  contract,  in  which  the  par- 
ties are  foreign  subjects  and  the  subject-matter 
is  in  a  foreign  country,  although  the  plaintiff's 
claim  is  in  respect  of  moneys  in  the  possession  of 
a  second  defendant  aa  stakeholder,  and  who  is 
within  the  jurisdiction.  Matthaei  T.  GaiitHn,  636 

— —  See  Administration  of  Estate — Land  r.  Land. 
Equity.  Limitations,  Statute  of.  Specific  Per- 
formance.   Winding  up  of  Company. 

Lakds  Clavsrs  Act  —  Uen  for  costs  on  deposited 
fund] — A  landowner  has  no  claim  against  a 
fund  deposited  as  security  under  s.  86  of  the 
Land  Clauses  Consolidation  Act,  for  his  costs 
under  the  Act  Ex  parte  Neath  and  Breeon 
BaU.  Co.  277 

——  ctrtificate  of  subscription  condusive  evi- 
dence]— A  certificate  of  two  justices  under 
section  17  of  the  Lands  Clauses  Consolidation 
Act,  or  of  one  police  magistrate  under  2  &  3 
Vict.  c.  71.  8.  H,  that  the  capital  of  a  com- 
pany is  all  subscribed,  being  made  sufficient 
evidence  by  the  Lands  Clauses  Act,  is  conclusive 
on  all  landowners  with  whom  the  company  deals, 
unless  it  be  proved  to  have  been  obtained  by 
fraud.  Ystal^era  Lron  Co.  v.  Nealh  and  Brecon 
SaU.  Co.,  476 

^—  land  purchased  by  raSvoay  company  from 
limted  ovmer:  appiication  of  purchase  money] 
— ^A  railway  company  took  part  of  the  glebe 
land  belonging  to  a  rectory.  The  patron  of  the 
living  and  the  bishop  agreed  with  the  rector  that 
the  purchase  money,  when  paid  by  the  company, 
should  be  applied  in  paying  part  of  the  expense 
of  rebuilding  the  rectory  honsc,  which  was  in  a 
ruinous  condition,  the  remainder  of  the  money 
required  being  borrowed  from  Queen  Anne's 
Bounty.  The  company  neglected  for  some  years 
to  pay  the  money,  and  in  order  to  complete  the 
rebuilding  the  rector  advanced  a  sum  equal  to 
the  purchase  money  himself.  The  company 
having  paid  the  purchase  money,  the  rector,  the 
patron  and  the  bishop  petitioned  that  it  might 
be  paid  to  the  rector  to  recoup  his  advance : — 
Held,  that  the  Court  had  no  power  under  sec- 
tion (9  of  the  Lands  Clauiee  Act  to  direct  sadi 


an  application  of  the  money.  fViUiams  v.  7b 
AyleA»ry  and  Bue/dngham  BaU.  Co.,  826 

LxASBS  AitD  Salbs  OP  Sbttlkd  Ebiatbs  Act— 

concurrence  of  unaacertatned  oonHngent  remaia- 
dermen  and  devisees  in  trust  for  sale] — I^nds 
were  devised  to  trustees  in  trust  for  a  tenant  for 
life,  and  after  her  death  upon  trust  to  sell, 
with  power  to  give  receipts,  and  to  hold  the 
proceeds  on  trust  for  all  the  children  of  the 
tenant  for  life  who  should  be  living  at  her 
death  and  should  attain  twenty-one,  and  the 
issue  then  living,  who  should  attain  twenty-«ne, 
of  any  child  who  should  have  previously  died, 
per  stirpes,  as  tenants  in  common.  The  tenant 
for  life  had  six  children,  one  of  whom,  Mrs. 
Were,  was  married  and  had  infant  childieiL 
Upon  a  petition  for  a  sale  under  tiie  Leasn 
and  Sales  of  Settled  Estates  Act,  the  trustee,  the 
tenant  for  life,  and  all  her  children  were  either 
represented  or  willing  to  concur,  but  the  in&nt 
children  of  Mrs.  Were  were  not.reiB«sental : — 
Seld,  first,  that,  as  a  class  of  persons  entitled 
to  a  contingent  interest  who  could  not  at  pre- 
sent be  ascertained,  tie  concurrence  of  the  in- 
fant children  of  Mrs.  Were  was  not  requisite. 
Secondly,  that  the  property  being  devised  to 
trustees  upon  trust  for  sale  with  power  to  give 
receipts,  the  concurrence  of  the  cestui  que  trusts 
was  unnecessary.    In  re  Strutfs  Trusts,  69 

— —  error  to  advertitements :  ptufment  of  purchase 
money  to  trustees]  — In  a  petition  presented 
under  the  Settled  Estates  Act  for  the  sale  of 
certain  devised  estates,  testator  was  correctly 
described  as  of  Ootham,  in  the  county  of  "  Not- 
tingham," but  in  the  advertisements  issued  undo' 
s.  20  of  the  Act,  and  Oen.  Ord.  XLI.  rules  U, 
16,  he  was  by  mistake  described  as  of  Gotham, 
in  the  county  of  "  Middlesex:"- /feW,  that  tiie 
error  was  not  one  likely  to  mislead,  and  that 
therefore  the  irrwularity  might  be  waived.  Jn 
re  Hemdetfs  Settled  Estates,  72 

The  will  contained  a  trust  for  sale  and  divisicm  at 
the  proceeds,  but  not  being  immediately  exer- 
ciseable  by  the  trustees,  a  sale  was  ordered 
under  the  above  Act : — Held,  that  the  proceeds 
might  be  paid  to  the  trustees,  instead  of  being 
applied  as  directed  by  section  23.  /•  re  Mor- 
gan's Settled  Estates  (Law  Bep.  9  £q.  687)  fol- 
lowed.  Ibid. 

interim  investments :  cash  under  the  control 

of  the  Court] — Purchase  moneys  in  Court  arising 
from  a  sale  imder  the  Settled  Estates  Act  are 
"  cash  under  the  control  of  the  Court,"  within 
the  23  &  24  Vict  c  38.  ss.  10,  11,  so  as  to  em- 
power the  Court  to  order  them  to  be  invested 
as  such.    In  re  Toddy's  Settled  Estates,  191 

^—  application  of  sale  moneys:  permanent  im- 
provements: btMings]~VnAei  section  23  of 
the  Leases  and  Sales  of  Settled  Estates  Act,  the 
Court  has  power  to  direct  that  money  arining 
from  a  sale  under  the  Act  be  laid  oat  in  per- 
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manent  improremenUi  of  the  renuunder  uf  the 
settled  estate,  such  m  the  erection  of  new  farm 
bnildinga.    In  re  Stwntan't  Settled  Eitatee,  702 

"Laakct— general  or  ipec^'\ — ^A  married  woman 
haTing  a  teetamentaiy  power  of  appointment 
over  a  certain  settled  sum  of  stock  by  her  will 
appointed  the  stock,  "  or  the  stocks  or  funds 
which  might  at  her  death  represent  such  trust 
Auds,"  to  certain  legatees : — Held,  that  the  lega- 
cies were  specific  not  general  Jkmiei  t.  Fowler, 
90 

Testatrix  not  ha-ring  exhansted  the  whole  of  the 
stock,  appointed  ue  residue  thereof  to  trustees 
upon  trust  to  sell  and  diride  the  proceeds,  after 
payment  thereout  of  her  debts  and  funeral  and 
"  testamentary  expenses,"  between  her  nephews 
and  nieces : — Hdd,  that  the  gift  of  the  residue 
was  also  specific,  bat  that  the  probate  duty  was 
chargeable  ezclusiTely  on  the  residue.    Ibid. 

double  portume:  eati^aetwn:  odeMptioH] 
— Where  a  father  after  giving  by  his  will  a 
portion  to  his  child  advanced  to  such  child  a 
portion  without  any  deed  or  instrument,  such 
prorision  in  the  absence  of  circumstances  nega- 
tiving the  presumption,  was  heJd  an  ademption 
pro  Utnto.  Itighton  y.  Leighton,  594 
The  occasion  of  a  subsequent  advancement  satis- 
tying  or  adtaming  a  previous  one  need  not  ba 
the  marriage  of  the  cnild  or  any  other  occasion 
calling  specially  for  the  advancement  of  the 
child.   Ibid. 

■  comolative  or  non-cumulative.  See  Will — 
n%<«  V.  Wl^. 

— —  interest  on.  See  Administration  of  Estate — 
TWnwr  t.  Buck. 

—  of  a  debt.    See  Ademption. 

LassoB  AHS  Lbssbb — underlease :  covenant  not  to 
atngn  or  underlet  without  liceme] — A  lease  of 
mines  was  granted  by  S.  to  W.,  the  latter  core- 
nanting  not  to  assign  or  underlet  without  the 
consent  of  S.  W.  died  and  his  representative 
agreed,  with  the  consent  of  S.,  to  underlet  a 
piortion  of  the  property  in  the  lease  to  B.,  the 
underlease  to  contain  "  like  provisions  and  con- 
ditions "  as  the  original  lease.  The  rest  of  W.'s 
interest  in  the  lease  was  then  assigned  to  C, 
subject  to  the  agreement  with  B.  On  question 
raised  by  C,  as  underlessor,  as  to  whether 
the  lease  to  B.  should  be  so  &amed  as  to  neces- 
sitate the  original  lessor  or  the  underlessor  being 
consenting  parties  to  any  future  assignment  or 
underlease  by  B., — Held,  that  the  lease  must  be 
so  framed  that  the  consent  of  the  original  lessor 
only  should  be  necessary.  WiUiameon  T. 
WUliamton,  882 

—  tmderleoM:  covenant  not  to  ateign  or 
MnderUt  witkoui  lieeiue]—A._  lease  of  mines 


was  granted  by  S.  to  W.,  his  executors,  ad- 
ministrators and  assigns  (described  as  the 
"  lessee  or  lessees "),  W.  covenanting  that  the 
lessee  or  lessees  would  not  assign  or  underlet 
without  the  consent  of  S.,  his  heirs  or  assigns. 
There  was  a  proviso  of  re-entry  in  case  they  did 
so.  W.  died,  and  his  executor  agreed,  with  the 
consent  of  S.,  to  underlet  a  part  of  the  properly 
comprised  in  the  lease  to  B.,  the  underlease  to 
contain  "  the  like  provisions  and  conditions  "  as 
were  contained  in  the  original  lease.  W.'s 
interest  in  the  original  lease  was  then  assigned 
to  C,  subject  to  the  agreement  with  B.  A  ques- 
tion was  raised  by  C,  as  underlessor,  whether 
the  lease  to  B.  ought  to  be  so  framed  as  to  re- 

auire  the  consent  of  the  original  lessor  or  of 
le  underlessor  to  any  assignment  or  underlease 
by  B. : — Held  (reversing  a  decision  of  Bacon, 
V.C.,  p.  382),  that  the  lease  must  be  so  framed 
as  to  require  only  the  consent  of  the  under- 
lessor, and  also  that  upon  the  true  construction 
of  the  original  lease,  the  consent  of  S.  was  not 
required  to  any  assignment  or  underlease  made 
^  an  underlessee  of  whom  S.  had  approved. 
Held  also,  that  the  original  lessor  could  not,  by 
the  terms  of  a  license  to  underlet,  enlarge  the 
proviso  for  re-entry  reserved  by  the  original 
lease.    WUliamton  v.  WUliamton,  788 


LiEM — on  securities.  See  Banker.  And  see  Lands 
Clauses  Act, 

LiOBT  AMD  An— pergonal  intpeetion  <if  buildingi 
by  judge]— A  Judge  of  the  Court  of  Cbanceiy 
ought  not  to  make  a  personal  inspection  of 
buildings  in  order  to  ascertain  whether  a  mate- 
rial diminution  of  light  and  air  is  caused  in  any 
case.    Leech  v.  Schweder,  232 

preteription  act:  mandatory  injun^um: 
damagee]  —  The  right  of  an  owner  of  an- 
cient lights  is  to  prevent  his  neighbour  fiom 
obstructing  the  access  of  sufficient  light  and 
air  to  such  an  extent  as  to  render  his  house  sub- 
stantially less  comfortable  and  eqjoyable,  and 
the  Prescription  Act  (2  &  3  Will.  4.  c.  71)  has 
not  altered  the  nature  of  the  right  or  the  prin- 
ciple on  which  it  is  to  be  determined  whether 
it  has  been  infringed,  but  has  merely  substituted 
a  statutory  title  for  an  assumed  grant.  City  of 
London  Brewery  Co.  v.  Tennani,  467 
Semhle,  where  a  building  obstructing  the  access  of 
light  has  been  completed  before  bill  filed,  the 
Court  has  jurisdiction  under  Lord  Caime^  Act 
(21  &  22  Vict  c  27)to  award  damages,  notwith- 
standing the  plaintiff  may  not  have  made  out 
such  a  case  as  would  entitle  him  to  amandatoiy 
injunction  ;  and  DureU  v.  Prilckard  (36  Law  J. 
Bep.  (k.s.)  Chanc.  223)  is  not  an  authority  for 
the  contrary  proposition.    Ibid. 

—  grtmt  by  owner  of  two  tenement*:  general 
woSrd* :  covenant  for  mtiet  etyoymteU  :  extent  oj 
riglU\ — A  grant  of  ligots  by  the  general  words 
in  a  lease  or  other  conveyance  followed  by  th 
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ordinary  corenant  hy  the  grantor  for  the  quiet 
enjoyment  of  the  premises,  confers  on  the 
^ntee,  as  against  the  grantor  and  those  claim- 
ing under  him,  a  right  of  no  greater  extent  than 
the  ordinary  right  to  light  which  is  acquired  by 
twenty  yens'  user.  A  plaintiff,  therefore,  who 
claims  under  such  a  grant,  and  who  complains 
of  an  interference  with  the  access  of  light  to  his 
premises,  must,  in  order  to  susbiin  his  case, 
shew  that  a  substantial  injury  has  been  or  will 
be  done  to  htm. — ^Decision  of  the  Mastxb  of 
THB  Bolls  reversed.    Leech  y.  Schweder,  487 

LiORT  AMD  Aut  (continued) — enlargement  of  uin- 
dowi:  damagei] — The  feet  that  an  owner  of 
ancient  lights  has  enlarged  his  windows  docs  not 
disentitle  him  to  an  injunction  to  protect  the 
ancient  lights.    Aynsley  v.  Glower,  777 

In  a  light  and  air  case  it  is  immaterial  that  the 
plaintiffs  are  using  the  premises  affected  for  a 
purpose  for  which  light  and  air  are  uniieceseaiy. 
It  is  sufficient  that  the  premises  are  capable  of 
being  used  for  purposes  requiring  light  and  air. 
Ibid. 

Wherever  a  plaintiff  would  recover  substantial 
damages  at  law  he  has  a  right  to  sue  in  a  Court 
of  Equity,  but  there  may  be  cases  where  the 
Court  of  Equity  will  ezeidse  the  power  con- 
ferred on  it  by  Cairns'  Act,  21  &  22  Vict.  c.  27, 
and  give  damages  instead  of  an  injunction.  But 
the  Court  will  not  let  the  defendant  gain  an  ad- 
vantage in  this  respect  by  refusing  an  interlocn- 
tozy  ii^unction,  and  merely  putting  him  on  an 
undertaking  to  pull  down  if  oi^ered  at  the 
hearing.    Ibid. 

— —  See  Injunction— 'JTmCm  v.  Jmold. 

LnoTATiox— of  suit.    See  Copyright. 

LnoTATioNS,  STATvn  or — executor:  probate: 
itiay :  aeeruer  of  right  o/ocium]— Testator  died 
owing  a  debt  of  lOW.  His  widow,  who  was 
tenant  for  life  under  his  will  of  both  his  real 
and  personal  estate,  took  possession  accordingly, 
and  paid  interest  on  the  debt  for  some  years,  and 
then  ceased  to  pay  any  interest  After  an  in- 
terval of  rather  more  than  six  years  from  the 
last  payment  of  interest,  testator's  will  was 
proved  in  consequence  of  proceedings  taken  by 
the  creditor ;  and  shortly  after  the  grant  of  pro- 
bate the  creditor  filed  a  bill  for  a<uiiinistration 
of  the  real  and  personal  estate  of  testator : — 
Held,  that  his  debt  was  barred  by  the  Statute 
of  Limitations,  and  the  bill  must  be  dismissed 
with  oosts.    Boatwright  v.  Soatwright,  12 

—  expreie  inttt :  puUual  ben^  'eociety :  eon- 
traet  of  immremee:  juritdietion :  objection 
to  not  taken  by  demurrer  or  plea]  —  The 
Bombay  Civil  Fund  was  formed  to  pro- 
vide retiring  pensions  for  civil  'servants,  and 
annuities  and  portions  for  their  widows  and 
children.  The  fond  waa  coastitnted  by  the 
•ubMriptions  of -the  members,  and  by  a  gmnt 


from  the  Oovemment    It  was  managed  by  t 
committee,  the  members  of  which  resided  in 
Bombay,  and  by  the  rules  the  proper^  of  the 
fund  was  vested  in  the  committee  of  managen 
as  trustees.    In  fiict,  however,  the  funds  wen 
always  in  the  hands  of  the  Government  as  a 
floating  debt  due   to  the  association.    A  suit 
having  been  instituted  by  the  representatives  of 
the   widow  of  a   membier  of  the  association, 
against  the  trustees  of  the  fund  and  the  Seoe- 
tary  of  State  for  India,  claiming  payment  of 
an  annuity  which  they  alleged  ought  to  hare 
been  paid  to  her  in  her  lifetime, — Held,  that 
there  was  no   fiduciary  relation   between  ths 
trustees  of  the  fund  and  a  person  making  a  claim 
against  the  fund,  and  that  therefore  the  plain- 
tiA    could  only  recover  the   arrears  of  the 
annuity  which  accrued  due  within  six  yean 
before    the  filing   of   the  bill.     ICdwardi  v. 
Warden,  644 
Ebld,  also,  that  even  assuming  'that  the  suit  ought 
to  have  been  instituted  in  Bombay,  still  inas- 
much as  the  defendants  resident  in  India  bad 
appeared  unconditionally,  had  not  moved  to  dis- 
charge an  order  made  for  service  of  the  bill  on 
them  in  India,  and  had  not  raised  any  objection 
to  the  jurisdiction  by  demurrer  or  plea,  and  u 
the   Qovernment  of   India    in    fact  held  the 
money,  and  hod  taken  no  objection  to  the  suit, 
the  Court  ought  to  decide  the  question  in  dis- 
pute.   Ibid. 
By  the  original  rules  of  the  fund  the  annuity  to 
which  the  widow  of  a  member  was  entitled  de- 
pended upon  the  amount  of  his  property  at  the 
time  of  iua'death.    The  rules  were  aiterwaids 
altered  so  as  to  give  the  widow  of  a  member  a 
fixed  annuity  independently  of  the  amount  ot 
her  husband  s  property.     But  it  was  provided 
that,  to  entitle  a  member  to  the  benefit  of  this 
provision  on  behalf  of   his  &mily,   he  must, 
after  he  had  accepted  a  retiring  annuity,  sub- 
.  scribe  to  the  Aind  one  per  cent,  per  annum  on 
his  annuity,  or  one  per  cent,  on  the  total  value 
of  his  annuity  at  the  time  of  acceptance.     A 
member  retired  while  the  altered  rules  wen  in 
operation.    They  were  suspended  a  few  months 
after  his  retirement,  and  the  sospension  was 
not  removed  till  after  his  death.    He  never  paid 
or  tendered  the  subscription  due  from  him:— 
Held,  that  the  contract  with  the  assodation  was 
in  the  nature  of  a  eontmct  of  insurance,  tod 
that,  the  premium  not   having   been  psid  or 
tendered,  no  claim  could  be  sustained  by  the 
member's  widow  against  the  association  under 
the  new  rules.    Ibid. 

LociL  BoAXD  OF  Haax/m— ^wner  to  take  Umdefer 
public  improvemeate :  right  to  take  more  Imd 
than  actually  wanted  for  toorkt] — A  coiporatioa 
being,  as  the  sanitary  authority  for  a  aty,  dojy 
empowered  to  take  certain  lands  specified  ia 
the  schedule  to  their  provisional  oroer,  for  the 
purpose  of  public  improvements,  served  notice 
to  treat  in  respect  thereof  upon  the  trustees 
of  a  charity,  who  were  the  owners  of  the  Unds. 
The  lands  comprised  in  the  notice  were  more 
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tban  w«n  aetaallT  required  for  the  pnrpoee  of 
the  vorka : — Held,  that  the  casee  deciding  that 
a  railvay  company  cannot  take  compulsorily 
more  land  than  is  actually  required  for  its 
work*  did  not  apply  to  a  corporation  taking 
lands  for  public  improTements,  and  that  the 
corporation  were  entitled  to  take  compulsoiily 
the  whole  of  the  lands  comprised  in  the  notice. 
Quinlon  t.  Tkt  Mayor,  Aldermen  and  Burgetset 
of  Bristol,  783 
Obeerrations  upon  Oallovoay  t.  T%e  Mai/or  oj 
London  (2  De  Oex,  J.  &  S.  213,  639 ;  s.  c.  on 
app.  3d  Law  J.  Rep.  (k.s.)  Chanc.  477).    Ibid. 

LocKB  KiMo's  Act.  See  AdministratioD  of  Estate 
— (ratfr.  femmcjt!. 

LmrATic — not  so  found  hy  tnqtutUum:  substiluted 
tervies  on  medical  officer'] — Where  the  medical 
officer  of  an  asylum  refused  to  allow  serrice  of 
a  bill  on  a  lunatic  who  was  not  so  found  by 
inquisition  the  Court  allowed  substituted  service 
on  the  medical  officer.    Bains  t.  Wilson,  469 

—  See  Futition.    Practice— BM/t  t.  BmitK 

Mamutobt  Imitinctiox.  See  Injunction — Qood- 
»o»  r.  Bichardton. 

tHAaam  Insurakcb.    See  Bill  of  Lading. 

Uabbuoi  Sutlbkbit— eonMumt  to  tttlle  vifit 
t^Ur-acjuirtd  property] — A  covenant  in  a  mar- 
riage aettlement  to  settle  all  property  to  which 
the  wife  shall  become  entitled  aifter  the  idarriafe, 
will,  in  the  absence  of  any  expressions  in  the 
settlement  shewing  a  contrary  mtention,  be  re- 
stricted to  property  acquired  during  the  cover- 
ture. The  rule  laid  down  in  Dickenson  v.  DiU- 
vayn  and  Carter  v.  Carter  adopted  in  preference 
to  that  laid  down  in  Stevens  v.  Vanvoorst.  In 
re  EUteards;  and  In  re  The  London,  Brighton 
and  South  Coast  BaUways  Act,  265 

HAaBiBD  WoKAM — assignment  of  rereisionary 
personalty.    See  Set-offi 

Uassbaluno  Assbts — debts  and  legacies :  eharity] 
— Testator  devised  real  estate  upon  trust  ror 
sale  and  conversion,  payment  of  debts  and 
legacies;  he  also  gave  his  personal  estate,  con- 
sisting of  pure  and  impure  personalty,  upon  trust 
for  payment  of  so  much  of  his  debts  and 
legacies  as  the  proceeds  of  sale  of  his  real  estate 
should  be  insufficient  to  pay,  and  directed  his 
trustees  to  hold  the  residue  upon  trust  for  cer- 
tain charities,  and  he  declared  that  only  such 
part  of  his  estate  should  be  comprised  in  the 
residue  as  might  by  law  be  given  to  charitable 
purposes.  The  proceeds  of  the  real  estate 
being  insufficient  to  pay  the  debts  and  lega- 
cies,— Held,  that  the  debts  and  legacies  must 
be  paid  out  of  the  impure  personalty.  Wills 
T.  Bourne,  89 


Mnra— When  exhausted.    See  Forest  of  Dean. 

MoBTOAOB — register  county:  unregistered  charge: 
priority] — A.  took  an  agreement,  not  under  seal, 
to  execute  a  second  mortgage  of  land  in  York- 
shire as  security  for  money  lent,  but  did  not 
register : — Held,  that  a  subsequent  third  mort- 
gagee who  registered,  had  priority  over  A. — 
Moore  v.  Culverhouse,  27  Beav.  639 ;  s.  c  29 
Law  J.  Rep.  (n.s.)  Chanc  419,  followed ;  Wright 
r.  Sianfield,  27  Beav.  9 ;  s.  c.  29  Law  J.  Rep. 
(k.8.)  Chanc  183,  not  followed.  In  re  Wights 
Mortgage  Trusts,  66 


charge  on  book  debts] — A  charge  on  Aiture 
book  debts,  under  a  power  to  mortgage  the  pro- 
erty  of  a  company,  was  upheld.     Bloomer  v. 
Tie  Union  Coal  and  Iron  Company,  96 


r^ 


direction   for  payment  of  dtMs:    specific 

devise :  charge  on  other  real  estate  for  payment 
of  debts] — Testator  devised  his  mansion  house 
and  other  real  estate  (which  were  subject  to 
a  mortgage)  to  trustees,  upon  trust  as  to  the 
mansion  house  to  permit  his  widow  to  reside  in 
it  for  her  life,  and  as  to  the  residue  upon  trust 
for  certain  persons  in  tail.  He  gave  the  trustees 
power  to  sell  all  except  the  mansion  house,  and 
out  of  the  proceeds  discharge  "  incumbrances," 
he  gave  his  residuary  personal  estate  to  trustees 
upon  trust  to  pay  "debts"  and  legacies,  and 
to  pay  the  surplus,  if  any,  to  his  brother,  and 
decland  that  if  the  residnaiy  personalty  was 
not  sufficient  for  payment  of  debts  and  legacies, 
the  same  should  be  chained  on  the  real  estate 
other  than  the  mansion  house : — Held,  that  the 
mansion  house  was  not  to  be  exonerated  from  the 
mortgage  out  of  the  personal  estate.  Brovmson 
T.  Lavrance  (87  Law  J.  Rep.  (x.s.)  Chanc  351) 
questioned.    SachnUe  t.  Smyth,  494 

foreclosure:  jurisdiction] — The  Court  has 

jurisdiction  to  make  a  foreclosure  decree  in 
respect  of  lands  situate  out  of  the  jurisdiction. 
Paget  v.  Ede,  571 

-^  redemption  suit :  amount  chargeable  against 
estate:  transfer  of  mortgage  :  arrear  of  interest 
paid  by  tranijferree  before  tranter :  oosts] — ^The 
interest  on  a  mortgage  being  in  arrear,  the  mort- 
gagees in  June,  1864,  ordered  it  to  be  put  up  for 
saleunder  thpir  power  of  sale.  The  mortgagor 
was  a  trustee,  and  he  had  committed  a  breach  of 
trust  in  not  keeping  down  the  interest  out  of 
the  rents  of  the  property.  He  procured  a  person 
to  take  a  transfer  of  the  mortgage,  who  on  the 
14lh  of  June,  in  order  to  stop  uie  sale,  paid  the 
mortgagees  195/.  for  arrears  of  interest  and 
costs.  In  September,  1864,  he  paid  the  mort- 
gagees a  further  sum  of  651.  for  interest.  The 
investigation  of  the  title  was  not  completed  for 
some  time,  and  the  transfer  of  the  mortgage 
was  not  executed  until  August,  1865,  by  which 
time  further  interest  to  the  amount  of  1221.  had 
accrued  due.    The  transfer  deed  recited  that  the 
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principal  debt,  th«  122/.  intoieat  And  461.  ooet«, 
'Were  due  to  the  mortgagees,  and  bj  it  they 
BMigned  to  the  traniferree  the  principal  deH 
and  the  last  mentioned  sums  fur  interest  and 
cotts,  and  conrejed  the  property,  subject  to  the 
equity  of  redemption.  Contemporaneoasly  with 
the  transfer  another  deed  was  ezecnted,  by  which 
the  mortgagor  purported  to  capitalise  the  ar- 
re«rs  of  interest  and  costs,  and  to  charge  the 
amount  of  them,  with  interest  thereon,  upon  the 
estatf.  The  title  to  the  property  gave  notice  to 
the  transferree  of  the  bre«ch  of  trust  which 
had  been  committed.  A  redemption  suit  having 
been  instituted  by  the  cestui*  91M  truti  against 
the  transferree  and  the  trustee, — HM  (reTcrs* 
ing  a  decision  of  Hall,  V.C),  that  the  trans- 
ferree was  entitled  to  charge  against  the  estate 
the  sums  which  he  had  paid  for  interest]  and 
costs  before  the  execution  of  the  transfer.  SM 
alto  (reversing  the  Vice-Chancellor's  decision), 
that  there  was  no  ground  fur  depriving  the 
transferree  of  the  costs  of  the  suit.  Cottrell  r. 
Finney,  562 

HoBTHAnr — Uffoeg  to  ehariiy  payable  out  of  realty 
and  pereonalty:  implication  0/  potcer  to  devite 
landt] — A  statute  which  in  terms  conferred 
upon  a  charity  the  power  to  acquire  real  estate 
by  will,  held  by  implication  to  empower  testa- 
tors to  devise  real  estate  to  the  charity,  and  the 
charity  held  entitled  to  have  a  legacy  payable 
out  of  mixed  realty  and  personalty  paid  in  ftill, 
although  the  pure  personalty  was  insufficient. 
Petring  v.  TVail,  776 

StaoTiABiM  iMSTBinatNT.    See  Bill  of  lading. 

Narr  Faxam — death  and  new  next  friend  inter- 
vening: change  <f  tolicitore'^ — On  the  death  of 
next  friend  of  an  in&nt  plaintiff  whose  father 
and  mother  were  dead,  the  in&nt's  paternal 
uncle,  by  his  solicitors  (who  were  not  the  soli- 
citors of  the  plaintiff  on  the  record),  obtained  an 
order  of  course  appointing  them  solicitors  of 
the  plaintiff  in  the  suit,  and  another  appointing 
the  uncle  next  friend.  On  motion  by  the  former 
solicitors  of  the  plaintiff  to  discharge  these 
orders, — Seld,  that  they  were  properly  obtained, 
and  motion  dismissed  with  costs.  Talbot  ▼. 
Talbot,  862 

NsxT  OF  Kin.    See  Settlement. 

NoTici— Constructive  notice.    See  Priority. 

—  Constructive  notice  of  charge.  See  Equitable 
Mortgage. 

PABTias — company:  right  <tf  shareholder  to  sue: 
indemnity  against  breach  of  trust :  charge  of 
fraud:  costs'] — ^Where  there  is  a  corporate  body 
capable  of  suing,  that  body  only  is  the  proper 
plaintiff  in  a  suit  for  the  recovery  of  property, 
whether  tnm  its  officers  or  directors  or  from  any 


other  person,  and  a  bilTfor  that  purpose  cannot 
be  sustained  by  one  shareholdw  on  behalf  of 
himself  and  all  others  except  the  defendants. 
The  only  exception  to  this  rule  is  where  the  di- 
rectors or  nmority  of  shareholders  are  doing 
something  fraudulent  against  the  minority,  who 
are  overwhelmed  by  them,  dray  v.  Lewis,  and 
Parker  v.  Lewis,  281 

Instance  of  a  suit  within  the  above-stated  rule, 
and  in  which  the  whde  scheme  was  held  to  be 
a  sham,  with  regard  to  which  no  liability  oonld 
arise,  either  at  law  or  in  equity,  between  the 
three  companies  who  were  parties  to  iL    Ibid. 

Where  the  decree  in  one  of  two  suita  was  rereraed, 
the  bill  in  the  second  suit  was  diamiHwed,  but 
without  costs.    Ibid. 


—  for   payment  of  costs. 
Trustee. 


Seo   Tnut   ud 


—  See  Administration  of  Estate — SowssB  v. 
Morris.  Costs — Zaing  v.  Zedeu.  Leases  and 
Sales  of  Settled  Estates  Act.  Fartoership. 
Stakeholder. 


FABTTnoN— ^>^«oii  of  unsound  mind  not  sofoitad 
by  inquisition] — A  bill  for  partition  of  sale 
cannot  be  filed  on  behalf  of  a  person  of  unsound 
mind  not  so  found  by  inquisition.  BaSfhgdt  v. 
RcMnson,  398 

Where  in  the  case  of  a  small  estate  it  is  desired 
to  deal  with  a  lunatic's  realty,  without  incurring 
the  expense  of  an  inquisition,  the  proper  couisa 
is  to  proceed  under  the  summary  powers  of 
section  120  of  the  Lnnacy  Begulation  Act,  1863. 
Ibid. 


_  infants  costs:  sal*  of  more  than  it 
remtiiid] — ^When  real  estate  of  an  infimt  is 
ordered  to  be  sold  for  payment  of  costs  or  any 
other  special  purpose,  and  more  is  sold  than 
is  required,  the  surplus  proceeds  of  sale  an  eon- 
vertnd  into  personal  estate,  and  on  the  deatii  of 
the  infant  go  to  his  personal  represraitatives — 
Jermy  v.  Preston  (13  Sim.  S56),  and  Ooote  r. 
Dealey  (22  Beav.  196)  questioned.  Steed  t. 
Preeee,  687 

Partkebs  —  articles  of  partnership :  arbitratiim 
clause:  Common  Law  Frocedure  Act] — In  this 
case  two  partners  gave  to  a  third  partoer  a 
notice  of  dissolution  of  partnership,  which 
alleged  breaches  of  the  partnership  articles. 
The  articles  provided  that  any  dispute  or  diffe- 
rence between  the  partpers  uiould  be  refinred 
to  arbitration.  The  two  partners  filed  their  bill 
for  dissolution,  and  on  the  same  day  the  third 
partner  gave  notice  that  he  required  all  the 
matters  in  dispute  to  be  snbmitted  to  arbi- 
tration:— Held,  on  the  motion  of  the  third 
partner,  that  he  was  entiUed  to  an  order  stayii^ 
proceedings  in  the  suit,  and  to  have  the  matters 
in  dispute  referred  to  arbitration.  PUws  v. 
Baker,  212 
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— —  rigKis  of  nmreseniatives  qf  ckceated  part- 
ner: agreement  btltoeen  surviving  partners  and 
executors  and  trustees  of  deoeaUd  partner] 
— ^The  ezecotors  of  a  deceased  paitoer  are,  as 
a  general  rule,  entitlrd  to  have  the  subsisting 
coDtracts  of  the  partnership  carried  oat  to  com- 
pletion, in  order  to  ascertain  their  testator's 
share  of  the  profits  resulting  therefrom,  his 
estate  being  liable  also  to  contribute  rateably  to 
the  resulting  loss,  if  any.  McClewt  v.  Ken- 
nard,  323 

Fire  persons  as  partners  entered  into  a  contract 
for  the  construction  of  some  public  works. 
Before  the  contract  was  completed  one  of  the 
partners  died.  67  his  will  he  appointed  two 
executors  and  three  trustees,  and  authorised 
his  trustees  to  carry  on  any  business  in  which 
any  part  of  his  trust  property  should  for  the 
time  being  be  invreted.  Before  the  will  was 
proved  an  agreement  was  drawn  up,  expressed 
to  be  made  between  the  surriving  partners  and 
the  executors  and  trustees  of  the  testator,  the 
names  of  the  executors  and  trustees  being  left 
in  blank.  The  agreement  provided  {inter  alia) 
that  the  contract  should  be  corrivl  out  on 
joint  account  of  the  co-contractors,  who  were  to 
contribute  in  equal  shares  to  the  expenses,  and 
that  the  executors  and  trustees  of  the  testator 
should  be  sleeping  partners,  the  acting  part- 
ners being  the  four  survivors.  The  agreement 
was  executed  by  the  four  survivors.  The  next 
day  the  executors  named  in  the  will  proved  it. 
One  of  the  three  trustees  disclaimed  the  trusts. 
The  agreement  was  afterwards  executed  by  the 
executors  and  acting  trustees  :  — Held  (on  ap- 
peal), that  the  object  of  the  agreement  was 
merely  to  bind  the  testator's  estate,  and  that 
it  was  sufficient  that  it  was  executed  by  the 
executors  and  acting  trustees.    Ibid. 

■  constructive  notice:  joint  occupation  of  land: 
titW] — B.  &  C.  carried  on  business  together  in 
partnership,  nnder  articles  by  which  the  real 
estate  upon  which  their  business  was  carried  on, 
and  of  which  they  wore  seised  as  tenants  in 
common  in  fee,  was  made  partnership  assets. 
B.,  to  secure  a  separate  debt,  mortgaged  his 
moiety  of  the  estate  to  bankers,  who  were 
sware  when  they  took  the  mortgage  that  the 
premises  were  in  the  occupation  of  the  part- 
ners, and  that  they  carried  on  their  business 
thereon.  B.  absconded,  leaving  partnership 
debts  which  C.  was  obliged  to  pay : — Held,  that 
the  bankers  had  constructive  notice  that  the 
property  belonged  to  the  partnership,  and  that 
0.  was  entitled  to  be  paid  out  of  the  property 
what  was  due  to  him  from  the  partnership  in 
priority  to  the  bankers'  claim  under  their 
mortgage.    Catmnder  v.  Bulteel,  370 

—  solicitors :  joint  and  several  liahUity  of  part- 
ners] —  Where  a  client  has  entrusted  a  firm 
of  solicitors  with  moneys  for  investment  on 
his  behalf,  he  is  at  liberty,  in  the  event  of 
their  misapplication  of  the  moneys,  to  sue 
all  or  any  one  or  more  of  the  mewben  of  the 


firm,  their  liability  being  both  joint  and  several. 
Atkinson  v.  Mackreth  (3d  Law  JT.  Bep.  (h.s.) 
Chanc.  624)  observed  upon.  Plunur  v. 
Gregory,  61 6 

_  solicitor:  advance  In/  client  to  one  partner: 
liability  of  other  partner  for  misapplication  of 
money] — In  order  to  render  one  partner  in  a 
firm  of  solicitors  liable  for  the  misapplication  of 
money  entrusted  by  a  client  of  the  firm  to  the 
other  partner,  it  must  be  shewn  that  the  money 
was  received  by  that  other  partner  in  the  ordi- 
nary course  of  business  for  the  purpose  of  being 
invested  on  a  specific  security.  A  mere  genertd 
statement  to  the  client  by  the  partner  who  re- 
ceives the  money  that  the  money  is  to  be  lent  on 
security  to  another  client  is  not  sufficient  to  bind 
the  other  partner ;  the  receipt  of  money  for  the 
purpose  of  laying  it  out  generally  not  being 
part  of  a  solicitor's  business,  or  within  the  scope 
of  a  solicitor  partnership.  Piumer  v.  Oregory 
(No.  2),  803 

lunatic  partner :  suit  for  dissolution  by  next 

friend]^ A.  partner  who  has  become  incurably 
insane  may  obtain  a  decree  for  dissolution  of 
the  partnership  on  this  ground,  and  although 
he  has  not  been  found  lunatic  by  inquisition, 
may  institute  a  suit  for  dissolution  by  his  next 
firiend,  alleging  that  the  lunatic  is  incurably 
insane,  and  that  the  dissolution  is  for  the 
benefit  of  the  lunatic,  the  Court  will  entertain 
the  Biut,  in  order  to  protect  the  property  of  the 
lunatic.    Jones  v.  lioyd,  826 

Pathst — right  of  retiring  partner  to  dispute 
validity  of:  threats  of  legal  proceedings:  in- 
junction]— A.  and  B.  entered  into  partnership 
for  the  purpose  of  working  a  patent  taken  out 
by  B.,  the  partnership  deed  providing  that  the 

gitent  rights  should  belong  sole^  to  B. 
uring  the  continuance  of  the  partnership  the 
partners  issued  circulars  asserting  the  validity 
of  the  patent,  and  warning  the  public  against 
its  infnngement,  although  they  had  been  ad- 
vised that  the  patent  was  in  fact  void.  The 
partnership,  having  continued  for  seven  years, 
was  dissolved  by  deed,  and  A.  and  B.  each 
proceeded  to  manufacture  the  patented  articles 
for  himself;  but  shortly  afterwards  B.  com- 
menced issuing  circulars  to  A.'s  customers, 
asserting  that  A.  was  infringing  his  patent, 
and  threatening  them  with  legal  proceedings  in 
case  they  purchased  from  A.  A.  then  moved 
for  an  injunction  to  restrain  B.  from  issuing 
these  circulars,  contending  that,  the  patent 
being  void,  he  had  an  equal  right  with  B.  to 
manufacture  the  articles  intended  to  be' pro- 
tected by  h:—Beld,  that  although  A.  had, 
during  the  continuance  of  the  partnership,  pre- 
cluded himself  from  disputing  the  validity  of 
the  patent,  yet,  after  the  expiration  of  the  part- 
nership, he  was  as  much  at  liberty  as  any  other 
person  to  dispote  its  validity,  and  that  B.'s 
proper  course  for  asserting  his  claim  to  the 
patent  was,  instead  of  issuing  the  ciicuUn  coin- 
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plained  of,  tohaT«instititt«d  proceedings  against 
A.  to  establish  its  Talidity.  On  B.  declining  to 
undertake  to  institute  any  such  proceedings,  the 
Court  granted  the  injunction — RMins  v.  Uink* 
(4t  Law  J.  Rep.  (n.s.)  Chanc.  358)  foUoved. 
Axmann  ▼.  Lund.  6d5 

Patmbht  nrro  Coubt — in  "urgent  c/i<m"]— In 
urgent  cases,  and  especially  in  injunction  suits, 
parties  should  now  proceed  under  the  Chancery 
Funds  Actand  Bnles,  1872,  rule  12,  and  thereby 
obriate  all  unnecessary  delay  in  obtaining  their 
orders.    Brand  v.  Blow,  528 

Fatmbmt  orr  of  Copet  —  to  charity  tnitteet] — 
Purchase  money  paid  into  Court  by  a  railway 
company  for  chanty  lands  taken  by  them  was 
ordered  to  bo  paid  out  to  the  trustees  of  the 
charity  as  persons  absolutely  entitled  under  sec- 
tion 78  of  the  Lands  Clauses  Act.  Be  Spur- 
ttowe't  Charity,  512 

"Bvstiun— forfeiture :  contract  for  tale  of  land: 
proviso  for  re-entry  on  non-payment  of  purehate 
money'\ — A  company,  incorporated  by  Act  of 
Parliament  for  making  a  dock,  agreed  for  the 
purposes  of  their  undertaking  to  purchase  cer- 
tain land  for  4.000;.,  of  which  2,000/.  was  to 
be  paid  at  once,  the  balance  at  a  future  date. 
The  agreement  contained  a  proriso  empowering 
the  vendors,  on  default  in  the  payment  of  the 
balance  or  any  part  of  it  by  a  day  named,  to  re- 
enter and  re-possess  the  land  without  any  obliga- 
tion to  repay  any  portion  of  the  purchese  money 
received : — Held,  that  this  was  a  penalty  from 
which  the  Court  would  relieve  the  puKhasers. 
Jn  re  The  Doffenham  Thanut  Dock  Company ; 
BuMt  Claim,  261 

Semble,  that  if  it  was  not  a  penalty,  the  agreement 
would  be  void  as  ultra  vim  of  the  company. 
Ibid. 

FsBPCroiTr— totanf  for  life,  and  remainderman : 
direction  to  accumulate  rent*  tUl  aUdebtt  pmd] — 
Testator  died  in  1844,  having  by  his  will  di- 
rected his  trustees,  out  of  the  rents  and  profits 
of  his  real  estates,  to  pay  all  his  debts,  inanding 
a  sum  of  8,000/.  charged  on  part  of  his  realty. 
Testator  also  directed  that  "  no  person  to  whom 
any  estate  for  life  or  in  tail  was  given  by  the 
will  should  be  entitled  to  the  rents  and  profits 
of  the  estate,  or  any  part  of  them,  until  they 
were  totally  disencuml>ercd  and  clear  of  debt." 
The  trustees  were  to  invest  the  moneys  to  come 
to  their  hands  under  the  trusts  of  the  will  until 
applied  by  them  in  any  payment  under  it.  AH 
the  debts  bad  been  paid  except  the  8,000/.,  and 
there  was  stock  enough  in  Court  to  meet  that. 
The  payment  of  the  debts  had  been  effected  by 
a  sale  of  part  of  the  realty,  under  the  orders  of 
the  Court,  and  a  receiver  had  been  appointed. 
In  1874  a  summons  was  taken  out  by  the 
tenant  for  life  to  discharge  the  receiver,  and 
to  be  let  into  possession  of  the  estates : — Held, 
that  the  receiver  must  be  discharged,  and  the 


tanant  fer  Kh  admiitai  to  the  estate*.  Temart 
r.  Lamon,  673 

PoBTiOMS — lalisf action  by  advancement  tn  ttfetim 
of  tenant  for  /(/e;  gtft  by  will] — A  testator  de- 
vised real  estates  in  strict  settlement,  subject  to 
a  term  for  raising  portions  for  younger  chil- 
dren, and  directed  that  if  the  tenant  for  life 
should  during  his  life  advance  or  pay  any  sum 
or  sums  of  money  to  or  for  the  use  or  benefit 
of  any  younger  child  for  whom  a  portion  wu 
thereby  intended  to  be  provided,  then,  unlets 
the  contrary  should  be  declared  by  the  person 
making  such  advance  by  deed,  the  sum  or  sums 
of  money  so  to  be  advanced  should  be  taken 
to  he  in  full  or  part  satisfisction  as  the  case  might 
be  of  such  child's  ^rtion.  The  tenant  for  Ufa 
by  will  gave  legacies  and  shares  of  readusry 
estate  to  some  of  the  younger  children  : — Bdd, 
that  such  g^ils  were  not  to  be  taken  in  satis- 
faction pro  tanto  of  the  portions.  Bickman  v. 
Morgan  (1  Bro.  C.C.  63;  s.  c.  2  ib.  S94); 
Twitden  v.  7\Biadm  (9  Ves.  413) ;  LeaJct  v.  Leaie 
(10  ib.  476);  and  Chldiny  v.  Haverfield  (M'Cle. 
345 ;  s.  c.  13  Price,  503),  observed  upon. 
Cooper  V.  Cooper,  168 

—  See  Costs — Anuirong  t.  Amutrong. 

PoWKB — ^to  raise  money,  See  Costs — Armstrong 
▼.  Armtbrong. 

PowBB  or  AppoDtTHBUT— .^  l{fe:  general  etbto- 
lute  bequett  to  object  of  the  poteer] — Testator, 
having  a  power  to  appoint  the  income  of  a  fund 
to  his  wife  for  life,  and  no  other  power  of  sp- 

S ointment,  by  his  will  directed  payment  of  his 
ebts,  and  then,  by  a  separate  dause,  devised 
all  property,  of  whatever  description,  belonging 
to  mm,  "  or  over  which  he  might  at  his  deraaae 
have  any  power,  disposition  or  control,''  to  his 
wife,  her  heirs  and  legal  representatives,  in  fall 
property  for  ever  absolutely: — HM,  that  the 
will  operated  as  an  exercise  of  the  power.— 
Clogttoun  v.  Wakott,  13  Sim.  523,  not  followed. 
In  re  Teapii  Tnutt,  67 

appmntahle    fund:     legacies:    residue]  — 

Testatrix,  being  entitled  to  exercise  a  non-ex- 
clusive testamentary  power  of  appointment 
amongst  her  brother  and  four  sisters,  made  a 
will  giving  her  brother  and  two  sisters  5/. 
a-piece,  and  giving  to  her  other  two  sisters  ill 
the  residue  of  her  property  of  whatever  kind 
and  wheresoever  situate,  and  over  which  she 
had  any  power  of  appointment:— fly<i,  that  the 
effect  of  giving  the  residue  of  the  appoiutable 
fund  with  testatrix's  own  property,  was  to  make 
the  legacies  payable  out  of  both  rateably,  and  so 
make  the  power  well  exercised.  Oainfford  v. 
Dunn,  408 

—  excessive  exercise  of  poner:  estate  tali 
term    of  years:    cypris] — Testator    having 
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power  '  to  appoint  an  estate  to  any  one  or 
more  of  his  children  by  will,  gare  it  with 
other  property  of  which  he  was  owner  in 
fee,  to  trustees  for  a  term  of  1,000  years,  to 
raise  portions  for  grandchildren  (not  objects  of 
the  power),  with  usual  proviso  for  cesser  in 
case  the  term  should  be  incapable  of  taking 
dSact,  with  remainder  after  the  expiration  of 
the  term,  and  in  the  meantime,  subject  thereto, 
to  O.  K.  Hall,  one  of  his  sons  (an  object  of  the 
power),  for  life,  remainder  to  his  issue  in  tail. 
The  objects  of  the  term  were  not  satisfied  .■ — 
HM,  that  the  will  operated  as  an  execution 
of  the  power,  and  that  G.  K.  Hall  took  under 
the  cyprii  doctrine  an  estate  tail.  Line  v. 
Ball,  107 

—— diminithed  fund :  "re»«f««''] — A  settlement 
nude  in  1822  contained  a  power  for  B.  H. 
by  deed  or  will  to  appoint  a  sum  of  37,914<.  13». 
9</.  consols,  among  his  nephews  and  nieces,  the 
children  of  his  brothers  and  sisters  named  in  the 
Bottlament.  A  sum  of  800/.  consols  was  after- 
wards added  to  the  settled  funds.  In  1863,  when 
plaintiffi  were  appointed  trustees  of  the  fund, 
and  from  that  time  to  1870,  it  consisted  of 
27il70<.  16«.  id.  consols,  and  8,000/.  on  mort- 
gage. Between  1850  and  1870,  R.  H.  made 
various  appointments  of  the  fund,  specifying 
it  by  its  original  description,  all  of  which  he 
rsToked.  In  1870  R.  H.,  by  deed  appointed 
"  the  37,914/.  13s.  9d.  consols,  and  the  800/. 
consols,"  in  trust  after  his  death,  as  to  five 
specified  sums  of  consols,  parts  of  the  37,914/. 
13s.  9</.  and  800/.  consols,  or  other  the  securities 
of  which  the  same  might  for  the  time  being 
consist,  for  five  of  his  said  nephews  and  nieces 
(naming  them).  He  appointed  "  the  residue  of 
the  said  two  sums  of  37,914/.  13j.  id.  and  800/. 
consols,  or  other  the  stocks,  funds  or  securities 
of  which  the  same  might  for  the  time  being 
consist,  or  upon  which  the  same  might  for  the 
time  being  Iw  invested,"  in  trust  for  C.  H.,  a 
daughter  of  one  of  his  said  brothers.  The  sums 
BO  appointed,  less  the  residue,  amounted  to 
87,000/.  The  appointor  died  in  1872.  At  that 
time  the  trust  funds  consisted  only  of  the  sum 
of  27,170/.  \6».  <d.  consols,  and  the  8,000/. 
mortgage ;  and  they  were  now  represented  by  a 
fnnd  in  Court  of  36,901/.  Is.  6<i'.,  together 
with  the  January  diridend  thereon,  viz., 
646/.  11«.  lid.  casli.  On  the  question  whether 
the  appointees,  prior  to  C.  H.,  should  abate  so 
as  to  allow  her  to  take  a  proportionate  share 
of  the  diminished  funds, — Held,  that  the  funds 
must  be  distributed  rateably  between  the  ap- 
pointees, exdneiTe  of  C.  H.  De  Liitt  r. 
Hodgtt,  886 

— —  rrfennct  back  to  tmiriimenl  crtating  powr: 
hiriMtid  and  tcife :  French  law  ■  commtmity  of 
good*:  duties  of  truatett:  ctw/s] — Testator  be- 
queathed his  rteiduaiy  estate  to  trustees,  In 
trust  for  A.  for  life,  and  after  her  decease  to 
pay  the  capital  to  such  of  the  children  of  A.  as 
might  bo  living  at  her  decease,  in  such  shares 

IJirw  Skium,  48.— I>i>ex,  <Aanc, 


as  she  should  appoint,  and,  in  default  of  appoint- 
ment, to  such  children  equally.  A.  baa  four 
children,  all  of  whom  surriTed  her,  and  one  of 
whom,  a  daughter,  C,  liecamo  domiciled  in 
France,  and  married  a  Frenchman,  by  whom 
she  had  one  child.  After  his  death  A.,  in  the 
exercise  of  her  power,  appointed  one-fourth  of 
the  trust  funds  to  C,  "  for  her  separate  use," 
absolutely,  and  then  died.  Section  1401  of  the 
Code  Napolten  provides  that  all  property  belong- 
ing to  the  husband  and  wife  at  the  time  of  their 
marriage,  or  coming  to  them  by  succession  or 
donation  during  the  marriage,  shall  fall  into 
the  "  community  of  goods,"  and  vest  in  them  in 
equal  moieties,  "if  the  donor  have  not  expressed 
himself  to  the  contrary."  C.'s  daughter,  Uiere- 
fore,  according  to  the  law  of  France,  claimed  to 
be  entitled  to  a  moiety  of  the  appointed  fund, 
contending  that  her  mother  had  an  interest  or 
property  in  the  fund  at  the  time  of  her  mar- 
riage. Upon  bill  filed  by  C.  to  compel  the 
trustees  to  pay  the  whole  of  tlie  appointed  fund 
to  heiself,— //</(/,  that  C.  was  entitled  to  the 
whole  fund,  on  the  ground,  first,  that  her  right  to 
it  accrued  at,  and  not  before  the  date  of  the 
appointment,  when,  io  consequence  of  her  hus- 
band's death,  there  was  no  "  community  of 
goods ; "  and,  secondly,  that  even  assuming  she 
had  a  property  in  the  fund  at  the  date  of  her 
marriage,  the  donor  had,  by  appointing  the 
fund  to  her  "  for  her  separate  use,"  expressed 
an  intention  that  the  law  of  community  should 
not  attach  to  it.    ife  Serre  v.  Clarke,  821 

/n  re  VUardi  Triute  (35  Law  J.  Rep.  (ka) 
Chanc  804)  reluctantly  followed.    Ibid. 

As  the  trustees  ought  to  have  paid  the  plaintiff  at 
least  the  one  moiety  of  the  appointed  fund  to 
which  she  was  in  any  case  entitled,  end  might 
have  paid  the  other  moiety  into  Court,  under 
the  Trustee  Relief  Acts  they  were  only  allowed 
their  costs  of  the  suit  as  between  party  and 
party.    Ibid. 

PoWKR  or  Saib — eiiling  $urfaet  and  mineralt 
tepttratdy] — The  trustees  of  a  will  de^•i«ing  real 
estate  in  strict  settlement  had  mere  general 
powers  of  sale  and  exchange.  Upon  a  petition 
presented  by  the  trustees  and  the  tenant  for  life 
under  the  Confirmation  of  Sales  Act  (26  &  26 
Vict  c.  108),  for  authority  to  exercise  the 
powers  by  selling  the  minerals  and  surface 
separately,  the  Court  gave  a  general  direction 
that  the  powers  might  be  so  exercised.  /•  re 
Wynn't  Demted  Ettatee,  96 

_—  See  Bill  of  Lading,  Railway.  Trust  and 
Trustee. 

pRkCma—ertdilor'e  hill  for  adminutfolion :  ehort 
cauee:  adminieiration  eummone  In  another  ertdi' 
tor  retumdble  brfort  htaring  <f  ea%tt :_  decree 
on  DKrfion] — Where  a  cause  for  the  administra- 
tion of  the  real  and  personal  estate  of  a  testator 
has  been  instituted  by  one  creditor,  and  a  sum- 
mons iat  the  administmtioo  of  the  pertonol 
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estate  only  lias,  liecn  t-ikon  ont  by  another  credi- 
tor which  is^  riturnalile  before  the  cause  can  be 
heard  as  a  s-lion  cause,  the  Court  will,  with 
the  consent  of  all  parties  to  the  cause,  make 
au  immediate  ailmini^tnition  decree  on  motion, 
without  requiring  the  c;iuse  to  \>e  in  the  paper, 
and  heard  as  a  tliort  cause.  Scaffold  v.  Hamp- 
ton. 137 
Sfmble.  the  rule  is  the  same  even  if  the  summons 
is  for  the  a  Imiuistration  of  the  real  as  well  as 
the  personal  estate.     Ibi  1. 

Pbacticb  (coiitinvit! I— vrxt  friend :  ttiit  on  behalf 
of jiendii of  unnonnd  mind:  subsequent  inquifilion 
ill  lunacy :  further  irrucccdings  void:  liahtiitt/of 
snlieitfirt] — A  suit  instituted  by  a  next  friend  on 
belialf  of  a  pf  rson  of  unsound  mind,  not  so 
found  by  inquisition,  becomes  absolutely  para- 
lysed by  a  change  in  the  status  of  the  phiinti£ 
If  he  becomes  of  sound  mind  there  is  no  pre- 
text for  the  continucil  intervention  of  the  next 
friend ;  if  he  is  fimnd  a  lunatic  by  inqaisition, 
and  is  thus  place  1  under  the  protection  of  the 
Crown,  the  suit  should  be  continued  only  with 
the  sanction  of  the  Court  in  Lunacy.  BeaJU  T. 
Smith,  245 

Every  proceeding  taken  in  the  suit  after  the  in- 
quisition, whether  or  not  a  committee  has  been 
appointed,  is  irregular  and  void  and  a  contempt 
of  the  Court  in  Lun.acy.     Ibid. 

Liability  of  solicitors  to  refund  costs.     Ibid. 

—  dying  witness :  rejiliealion :  affidavit  filtd 
liefore  issue  Jciii'd :  inking  off  file]  —  A  plain- 
tiff filed  an  adidavit  made  by  a  dying  wit- 
ness, and  offe:ed  an  opportunity  for  cross- 
examination,  and  afterwards  filed  replication, 
and,  having  omitted  to  give  notice  of  reading 
the  affidavit  within  the  prescribed  time,  took 
out  a  summons  for  leave  to  read  the  affidavit, 
which  summons  was  adjonmed  to  the  hearing 
of  the  cause.  Plaintiff  printed  the  affidavit, 
with  the  others  proposed  to  be  read  at  the 
hearing,  and  thereupon  defendant  moved  to  take 
it  off  the  tile  and  expunge  it  from  the  printed 
affidavits : —  Hc/d,  that  this  motion  was  ir- 
regular.   Laulour  v.  Tht  Attorney- General,  313 

I  conatrreni  luits:  same  tubject-mailer:  team- 
fer:  coata] — After  a  suit  had  been  instituted  by 
trustees  for  executing  the  trusts  of  a  settlement, 
two  of  the  cestuis  que  trust,  who  were  defendants 
to  the  suit,  filed  their  bill  in  another  branch  of 
the  Court  for  a  dockration  that  the  settlement 
was  void,  or  for  its  rectification,  and  so  far  as 
necessary,  for  the  execution  of  the  trusts 
thereof  :-^  Held,  that  there  was  such  common 
ground  between  the  two  suits  as  to  bring  them 
within  the  rule  requiring  a  second  bill  relating 
to  the  same  subject-matter  as  an  existing  suit 
to  be  instituted  in  that  branch  of  the  Court 
to  which  the  first  suit  is  attached,  and  that  the 
second  suit  must  be  transferred  accordingly, 
and  the  plaintiffs  in  that  soit  must  pay  the 
costs  of  the  application  for  such  transfer. 
Sii/tri  V.  Carrie ;  and  Corrie  v.  Sa^ere,  837 


—  terviee  out  of  tkejuritdietion  :  fbrum :  Amte 
in  an  English  joint-stoek  company] — Od  an  a 
parte  motion,  foimded  on  an  affidavit  that  de- 
fendant was  in  Glasgow,  leave  was  given  to 
serve  a  copy  of  bill  and  interrogatories  on  de- 
fendant in  Scotland  "  or  elsewhere  oat  of  the 
jurisdiction."  Service  was  effected  in  Glasgow. 
On  motion  to  set  aside  the  order  for  irrtgo- 
larity, — Hdd,  that  the  order,  though  int^nbr 
in  form,  would  not  be  set  aside,  but  no  costs 
were  given  to  the  respondent.  Phospia-Gtuau 
Company,  Limited,  v.  Guild,  360 

A  bill  was  filed  by  the  P.  Company,  which  had 
its  registered  office  in  England,  against  G,  who 
was  resident  out  of  the  jurisdiction,  asking  fix 
a  declaration  that  G.  was  a  trustee  of  certain 
shares  held  by  him  in  the  company  tat  lh« 
benefit  of  the  company,  and  for  incidental  n- 
lief: — Htld,  that  this  Court  was  the  proper 
forum  in  which  to  try  the  matter.    Ibid. 

— .^  unfiled  affidavHt:  tnotion  on  affidetvU  of  mr- 
vice] — Although  unfiled  affidavits  may  be  md 
on  an  ex  part*  application,  they  cannot  be  read 
when  the  respondent  has  been  served  bat  does 
not  appear,  and  the  application  is  made  oa 
affidavit  of  service  on  him  of  the  notice  of 
motion.    Farrtr  r.  Sjfket,  393 

—  insufficient  affidant  of  documents  by  jlaa^ 
tiff:  vexations  delay]— Vfbea  a  plaintiff  has 
vexatiously  delayed  making  a  sufficient  affidant 
of  documents  in  his  possession  relating  to  the 
matters  in  question  in  the  suit,  the  Court  will 
order  the  bill  to  be  dismissed  with  coet% 
as  against  the  defendant  who  has  songht  the 
discovery.  The  Republio  qf  Liberia  v.  H« 
Imperial  Bank,  610 

— —  death  of  sole  plaintiff  aflir  argument]— 
The  death  of  a  solo  plaintifl^  after  argument  and 
before  judgment,  does  not  prevent  the  delivery 
thereof^  and  it  will  be  entered  "  nunc  pro  tunc," 
as  of  the  date  when  the  arguments  were  con- 
cluded. Turner  v.  I%e  London  and  South 
Western  Sail,  Co.  and  Ringviood,  ^c.  Rail. 
Co.,  430 

— —  enrolment  of  decree :  expiration  oj  fite 
years:  "peculiar  circumstances "] — A  plaintilf 
after  having  allowed  all  but  a  few  weeks  of 
five  years  from  the  date  of  a  decree  dismissiiig 
bis  bill  to  elapse,  obtained  an  order  to  enrol  the 
decree.  He  was  unable  to  complete  the  enrol- 
ment within  the  five  years  by  reason  of  the 
necessity  of  reviving  the  suit  in  consequence  of 
the  death  of  a  defendant  of  which  he  had  not 
known  when  he  obtained  the  order  for  enrol- 
ment. He  then  applied  for  liberty  to  enrol  the 
decree  notwithstanding  the  expiration  of  the  five 
years.  The  application  was  refused.  Patch  r. 
IVarJ,  486 

•^—  vacating  cnrolmenl :  reHearing  pdition]— 
Sharp  practice  is  no  grooad  for  vacating  Uit 
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enrolment  of  an  order.  OUertnihttui  v.  Har- 
top,  684 
A  petition  which  has  been  dismissed  upon  the 
merits  in  the  Court  below  will  not  be  reheard 
in  the  Appeal  Court  when  the  order  dismissing 
it  has  been  enrolled.    Ibid. 

— —  ciancery  fund  ruUt,  18721 — A.,  entitled  for 
life  to  the  dividends  of  a  fund  in  Court,  charged 
them  by  way  of  mortgage  with  the  payment  of 
an  annuity  to  B.  during  the  life  of  A.  In  1827 
an  order  was  made  for  payment  to  B.  during  the 
life  of  A.  of  a  sufficient  part  of  the  dindcnils  to 
answer  the  annuity.  The  annuitant  died  in 
1873,  in  the  lifetime  of  the  grantor: — Held, 
that  the  case  was  within  Bulo  22  of  the  Chancery 
Fnnds  Rules  of  1872,  and  that  the  executor  of 
the  annuitant  was  entitled  to  have  the  payment 
continued  to  him  without  any  fresh  order. 
Chapman  y.  Chapman,  600 

■I  rtspondmt  out  of  the  jurudietion :  urviee] 
Upon  a  petition  under  the  Trustees  Relief  Act 
the  Court  has  jurisdiction  to  order  service  on 
a  respondent  out  of  the  jurisdiction,  and  nlso 
substituted  service.  Re  Bondlit  Meotrie  Tele- 
graph  Co.—Coo^§  Claim,  720 

—  Change  of  Solicitors.    See  Next  Friend. 

— —  expenses  of  witness  produced  for  eross-ezami- 
nation.     See  Witness. 

Irregularity.    See  Appeal.  Leases  and  Sales 
of  Settled  EHtates  Act. 

•m—  Multifarionsness.    See  Company. 

—  Ssrrice,    See  Lunatic. 

.  Time  for  moving  to  set  aside  an  award.  See 
Arbitration. 

— -  See  Costs.  County  Court  Parties.  Be- 
TiTor.    Security  for  Costs. 

FsacBDiirrs.  Not  to  be  cited  as  authorities.  See 
Settlement. 


Pbimcipal  akd  Aobrt — tloekbroker  :  tntolvency 
of  prtneipal :  indemnitv:  actual  hues  and  Ha- 
bUitiet:  agent  eompouHaing  vith  his  creditors] — 
In  equity  the  liability  of  a  principal  to  indemnify 
his  agent  is  not  confined  to  actual  losses,  but 
extends  to  all  the  liabilities  of  the  agent.  jMcey 
V.  HUl;  CroaUtfs  Claim,  681 

C,  broker  for  H.,  entered  into  contracts  for  pur- 
chase of  stock  for  the  next  settling  day,  I6ui  of 
July,  1870.  The  contracts  were  in  the  usual 
form,  soiject  to  the  "  rules  and  usages  of  the 
Stock  Bxebange,"  and  the  broker's  notes  from 


time  to  time  sent  to  H.,  also  had  these  words. 
When  that  day  arrived  C.,  by  request  of  H.,  and 
relying  on  a  promise  of  H.  to  settle  on  that  day 
the  amount  then  due  to  C.  for  brokerage  and 
losses,  "continued"  the  contracts  till  next 
settling  day.  H.  did  not  settle  his  account  on 
the  16th.  On  the  16th  the  Norwich  Bank,  in 
wliich  he  was  partner,  stopped  payment,  and  H. 
became  in  fact  insolvent.  0.  was  thereupon  de- 
clared defaulter  on  the  Exch.tnge.  Accorainji  to 
the  rules,  all  his  transactiono  were  immediately 
closed.  No  loss  accrued  to  the  principal  by  the 
closing  of  the  transactions  before  the  next 
settling  day.  Subsequently  C.  was  re-admitted 
to  the  Stock  Exchange,  on  piiyment  of  a  com- 
position, but  not  the  full  amount  of  his  debts. 
After  such  re-admission,  members  of  the  Stock 
Exchange  were  in  effect  forbidden  by  the  rules 
of  the  Exchange  to  sue  him  for  the  balance  of 
previous  losses  without  the  leave  of  the  com- 
mittee, which  was  rarely,  if  ever,  granted,  but 
no  legal  release  was  given  to  him.  In  a  credi- 
tor's suit  instituted  for  administering  the  estate 
of  H.,  C.  claimed  for  the  whole  amount  shown 
to  be  due  to  him  for  brokerage  and  losses,  by  an 
account  made  up  on  the  fioting  of  all  trans- 
actions being  closed  on  the  day  of  the  insol- 
vency of  H.  the  amount  of  claim  being  calculatod 
on  the  full  amount  of  the  liabilities  of  C.  in 
respect  of  the  contracts  for  stocks,  and  not  on 
the  amount  that  he  had  actually  paid  on  those 
contracts : — Held,  first,  that  on  the  insolvency  of 
H.,  the  transactions  might  be  closed  according 
to  the  rules  of  the  Stock  Exchange,  without 
a£&cting  the  right  of  C.  to  an  indemnity  from 
H.  Secondly,  that  C.  not  having  had  a  legal 
release  from  claims  under  the  contracts,  but 
being  still  liable  in  law  for  the  full  amount, 
was  entitled  to  claim  oguinst  the  estate  of  H.  for 
the  full  amount  of  losiics  on  the  contract,  in- 
cluding not  only  what  he  had  actually  paid,  but 
also  the  amount  for  which  he  was  legally  liable. 
Ibid. 

—  aeeount:  insurance:  negligence  of  agent: 
secret  profit  oj  agent] — Where  a  bill  against 
an  agent  for  an  account  alleges  certain  specific 
qnestions  that  have  arisen  as  the  ground  for 
taking  the  account,  and  these  questions  are 
decided  against  the  plaintiff,  the  bill  will  be 
dismissed.  The  Great  Western  Insur.  Co.  (of 
New  York)  v.  Cunlife,  741 

The  rule  that  an  agent  must  account  to  his  prin- 
cipal for  any  secret  profit  made  in  the  course  of 
his  agency  does  not  apply  where  the  principal  is 
aware  that  the  agent  is  remunerated  by  some 
allowance  from  the  other  parties,  but  is  under 
a  misapprehension  (hut  not  misinformed)  as  to 
its  actual  extent.    Ibid. 

A  claim  against  an  agent  in  the  nature  of  damagSR 
for  neglect  of  duty  cannot  be  passed  as  an.  item 
in  taking  an  account  between  principal  and 
agent,  but  must  be  enforced  in  an  action  at 
law.    Ibid. 

.         See  Costs.    Injunction. 
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FiUNClPAl  AND  SuBBTT.    See  Jurisdiction. 

Pbiobitt  —  irutlee :    mortgaget :    fraud :    legal 
ef/nte :  jnirciafn-s /or  value  vnthout  notice :  pro- 
duction and  dilii'tri/  up  of  title-deeds  :  eitoppel : 
escrow] — In  1856  H.  &  C.,  trustees  of  a  settle- 
ment, lent  7.700/.  on   mortguge    of    Ireehold 
InnOs  belonging  to  S.     Tlie  mortgage  was  for 
three  years  certain.      C.   \ras  a  solicitor,  and 
acted  in  the  matter  both  for  the  trustees  and 
S.,   and  took  possession   of  the  title-deeds  on 
behalf  of  the  trustees,  and  paid  the  interest  as  it 
liecame  due  to  the  cestui  que  trusts.    In  1869, 
before  the   tliree    years  had   expired,  S.  sold 
parts  of  the  property  in  mortgage  to  three  pur- 
chasers.   The  mortgage  was^  not  dieclosed,  and 
S.  purported  to  convey  the  legal  estate  to  the 
respective  purchasers  in  consideration,  in  the 
-whole,  of  3,080/.,  C.  again  acting  as  solicitor 
to  S.     Such  title-dee<ls  as  related  only  to  the 
parts  sold  were  hande<l  to  the  respective  pur- 
chasers.   Between  S.  &  C.  there  was  a  running 
account,  and  S.  paid  to  C.  the  3,080/.,  C.  giving   ' 
to  .S.  a  receipt  signed  by  him  on  behalf  of  him- 
self and  his  co-trustee  H.,  who  he  allege<l  was 
abroad.    H.  was  in  England,  but  knew  nothing 
of  these  transactions.     In  1870  S.  contracted 
to  sell  another  part  of  the  property  in  mortgage 
to  P.  for  1,600/.     He  declined  on  this  occasion 
to  conceal  the  mortgage,  and  pressed  0.  to  ob- 
tain for  him  a  reconveyance  of  the  parts  already 
sold.     C.  then  informed  8.  that  he  had  appro- 
priated the  3,080/.  and  lost  it     C.  then  repre- 
sented to  U.  that  S.  had  sold  different  parts  to 
purchasers  for  3,080/.  and  I,60Ui.,  and  obtained 
from  H.  a  conveyance  to  P.  of  the  part  agreed 
to  be  sold  to  him,  and  a  reconveyance  to  S.  of 
the  parts  sold  for  3,080/.,  in  order  that  S.  might 
convey  direct  to  these  purchasers.    The  sale  to 
P.  was  then  completed,  with  the  knowledge  of 
S.,  and  the  reconveyance  was  handed  to  S.     C. 
WHS  to  have  paid  the  whole  of  the  money  to  a 
joint  account,  but  he  failed  to  do  so,  and  ab- 
sconded, taking  the  title-deeds  of  the  property 
with  him.    Before  S.  had  conveyed  tie  legal 
estate  to  the  purchasers,  H.  filed  his  bill  against 
C,  S.  and  all  the  purchasers : — Held,  that  H. 
was  entitled  to  have  the  reconveyance  cancelled, 
and  to  an  account  of  what  was  due  on  the  mort- 
gage security ;  and  also  to  a  decree   that   the 
amount  found  due  should  be  paid  by  S.,  and 
upon  default,  and  on  the  purchasers,  except  P. 
failing  to  pay  such  amount,  that  H.  was  entitled 
to  realise  his  security  by  sale,  except  as  to  the 
parts  sold  to  P.    The  purchasers  were  directed 
to  produce  the  title-deeds  in  their  possession  for 
the  purposes  of  the  sale,  and  to  deliver  them 
up  to  the  new  purchasers.    The  bill  was  dis- 
missed against  P.    Heath  v,  Crtalock,  169 

_—  conflicting  equities:  legal  estate:  notice"] 
— B.,  a  builder,  entitled  to  an  agreement  for  a 
lease,  sold  a  house  to  M.,  and  subsequently  ob- 
tained a  lease  from  the  ground  landlord,  which 
he  deposited  with  Stohwassor,  by  way  of  equi- 
table mortgage,  to   secure  an  advance   from 


Stohwauer.  Stohwasser,  at  tlie  time  of  Um  ad- 
vance, had  no  notice  of  B.'s  title.  StdiwaHer 
subsequently  took  a  legal  mortgage  of  the  home 
from  B.,  to  secure  his  previous  advance.  At 
the  time  of  taking  such  legal  mortgage  a  tenant 
of  H.  was  in  occupation  of  the  house: — Hdi, 
that  the  fact  that  a  tenant  of  M.  was  in  posset- 
sion  gave  constructive  notice  to  Stohwasser  of 
M.'s  title.     Mumford  v.  Slohmuser,  694 

Edd,  further,  that  Stohwasser  obtained  no  prinrity 
over  M.  by  taking  tlie  legal  estat«.     Ibid. 

Semble,  that  the  result  would  have  been  the  same 
if,  at  the  time  of  taking  the  legal  estate,  he 
had  had  no  notice  of  M.'s  claim.    Ibid. 

Seml/lf,  that  a  person  advancing  money  on  an  equi- 
table security,  subject  to  a  prior  equity,  of  which 
he  has  not  notice,  either  actual  or  constructire, 
does  not,  by  subsequently  getting  the  legal 
estate,  obtain  priority,  whether  at  the  time  hg 
gets  the  legal  estate  be  has  or  has  not  con- 
structive notice  of  the  prior  equity.    Ibid. 

—^  See  Administration  of  Estate — Pineheri  T. 
Fellows,    Mortgage.     Begistration. 

Fbisonbb — diteharge"] — An  order  of  this  Court  it 
necessary,  under  the  Debtors  Act.  1869,  for  the 
discharge  of  a  prisoner  who  has  been  in  prison 
a  year  for  contempt  of  Court.  Bt  lioi^son's 
Estate— -Natty  v.  Aylett,  721 


SeeDiseorery.  In- 


PsiTn.njBD  CoKwnnciknoHS. 
junction. 

Fbobate  Bittt.    See  Legacy. 


Pboduction  of  Docdkknts — affidavit  ef  doot- 
metits :  order  discretionary] — It  is  within  the 
discretion  of  the  Conrt  to  make  or  refuse  an  oider 
for  production  by  a  defendant  upon  oath  of  docu- 
ments under  the  18th  section  crif  IS  &  16  Tict 
c.  86.  And  where  a  suit  to  administer  the 
estate  of  an  intestate  was  instituted  by  a  vertoa 
claiming  to  be  her  next-of-kin  in  a  distant 
degree  against  the  Solicitor  to  the  Treasuiy,  to 
whom  administration  had  been  granted,  the 
Court  declined  to  make  the  order  until  the  plain- 
tiff had  made  out  a  prtTna  facie  case.  IJne  r. 
Gray,  187 

forgery :  comparison  of  vritingt :  j^aintifs 

right  to  production  of  documents,  hotetver  n«sK- 
rous] — Plaintiff,  in  support  of  an  alleged  gift  to 
her  by  a  testator,  relied  on  a  writing  in  her  poi- 

liossion  purportirg  to  have  been  signed  by  him. 
Uofendant,  liowever,  disputed  tlie  genuineness  of 
the  document,  and  charged  plaintiff  with  forgerr. 
Defendant  having  made  the  u.sual  affidavit  of 
Jocumcnts,  plaintiff  obtiincd  an  order  in 
Cli.imljers  that  defendant  should  make  a  further 
affidavit  setting  forth  all  cheques  in  his  posses- 
sion drawn  by  testator  during  a  period  of  nine 
years,  covering  the  date  of  the  alleged  gift. 
Defendant  then  by  his  further  affidavit  of  doco- 
ments  set  forth  and  consented  to  produce  certain 
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cheqnea  bearing  testator's  nndonbtad  signature, 
bnt  declined  to  set  forth  or  prodacs  others, 
vhich  he  alleged  were  forged.  Upon  a  farther 
sumnons  to  compel  defendant  to  set  forth  and 
produce  the  latter  cheques, — Held,  that  plain- 
tiff's general  right  to  the  production  of  all  docu- 
ments relating  to  the  matters  in  question  in  tlie 
suit  ought  not  to  be  extended  to  the  production 
of  all  documents  signed  by  testator,  however 
numerous,  and  that  consequently,  on  tecliuical 
grounds,  the  application  must  be  reiiised,  the 
Court  at  the  same  time  intimating  its  opinion 
that,  baring  regard  to  the  charges  against  the 
plaintiff  defendant  ought,  in  fairness,  to  have 

'  acceded  to  the  application.  Wilton  y.  Thorn- 
bun/,  366 

In  a  suit  iuToIring  a  question  of  disputed  hand- 
writing the  bearing  of  a  summons  for  production 
of  documents  is  not  the  proper  stage  for  order- 
ing the  production  of  writings  for  purposes  of 
comparison,  inasmuch  as  by  the  Common  Law 
Procedure  Act,  1864,  s.  27,  disputed  writings 
may  be  compared  only  with  writings  "  proTM 
to  the  satisfaction  of  me  Judge  to  be  genuine," 
and  this  proof  can  [only  be  furnished  at  the 
hearing.    Ibid. 

— —  See  DiscoTeiy. 

Pbobibttion.    See  Choich  Discipline  Act 

Public  Iufboysmshts,  See  Local  Board  of 
Health. 

FvBUc  HowBTS.    See  Suitors'  Deposits. 

PvBLio  ScHoou  Act — poaer  of  governing  body 
to  ditmiu  head  matter] — The  goremicg  body  of 
a  school  constituted  under  the  Public  Schools 
Act,  1868,  has,  under  the  13th  section  of  that 
Act,  absolute  power  to  dismiss  the  Head  Master 
of  the  school  "  at  their  pleasure,"  that  is,  with- 
out assigning  any  reason  ;  and  so  long  as  this 
power  is  fairly  and  honestly  exercised  the  Court 
of  Chancery  cannot  interfere.  Hayman  t.  The 
Governing  Body  of  Rugby  School,  834 

They  may  do  so,  moreover,  although  the  Head 
Haster  received  his  appointment  from  a  prior 
governing  body  in  existence  before  the  passing 
of  the  Act,  whose  powers  of  dismissal  were  sub- 
ject to  restrictions  as  to  time  and  place  of 
exercise.    Ibid. 

Semble — If  the  Qoveming  Body  gives  reasons  for 
the  dismissal,  the  Court  will  look  at  the  sufiB- 
ciency  of  those  reasons.    Ibid. 

Raslwat  CouMxr—purehate :  trantfer  of  fund 
paid  into  court  to  credit  of  caute :  eottt'] — After 
a  fund  which  represents  purchase  money  paid 
by  a  railway  company  has  been  invested  and 
transferred  to  an  account  not  entitled  in  the 
matter  of  the  railway  company,  the  liability  of 
the  company  to  pay  costs  ceases  in  respect  of 
any  subsequent  investment  or  petition  for  pay- 
ment of  the  fund.    Fith*r  v.  Fither,  262 


^—  utertd  lands:  eommunicaiioni :  level  erott- 
in^:  right  of  way] — The  authorities  esta- 
blishing the  principle  that  a  right  of  way 
cannot  be  increased  by  imposing  an  additional 
burden  on  the  servient  tenement,  do  not  apj^y 
to  lands  taken  by  a  railway  company.  The 
United  Land  Company  (Lim.)  t.  The  Great 
Eattem  Bail.  Co.,  363 

A  railway  company  bought  lands,  which  at  the 
time  of  the  purchase  were  either  waste  or  marsh 
lands  or  were  used  solely  for  agricultural  pur- 
poses, subject  to  the  obbgation  of  making  com- 
munications across  their  railway  for  the  con- 
venient occupation  and  enjoyment  of  the  lands 
severed  by  it ;  and  they  contracted  to  make  and 
maintain,  and  made  and  maintained,  such  com- 
munications by  means  of  four  level  crossings, 
three  of  which  were  thirty  feet,  and  the  remain- 
ing one  twenty  feet  in  width.  The  severed  lands 
afterwards  passed  into  other  hands  and  became 
building  sites: — Hdd,  that  the  enjoyment  of 
the  lands  meant,  not  merely  the  use  and  en- 
joyment thereof  for  the  purposes  for  which  they 
were  used  at  the  time  of  the  contract,  but  the 
use  and  enjoyment  thereof  in  any  manner  that 
subsequent  events  might  render  expedient,  con- 
sistent with  the  existence  of  the  railway ;  and 
that  the  right  of  way  being  unrestricted  as  to 
purpose,  the  subsequent  owners  and  their 
tenants  and  assigns  of  the  houses  built  upon 
the  lands  were  entitled  to  the  unrestricted  use  of 
the  level  crossings  for  all  purposes  whatever, 
but  so  as  not  to  obstruct  the  proper  working 
of  the  railway.    Ibid, 

.^^  "  ordinary  tram  "  :  meaning  of  in  tveeial 
act] — Trains  having  a  special  object,  not  being 
trains  for  the  ordinary  traffic  and  purposes 
of  a  branch  line  of  railway ;  being  also  sub- 
stantially faster  than  the  other  trains;  stop- 
ping only  at  one  of  the  two  stations  on  the 
branch  line  ;  put  on  it  to  be  in  connection  with 
fast  trains  on  the  main  line  of  the  London  and 
South  Western  Railway,  and  so  materially 
shortening  the  through  journeys,  are  not  "  ordi- 
nary" trains  within  the  27ui  section  of  the 
above  mentioned  Act.  T\imer  v.  The  London 
and  South  Wettem  Bail.  Co.,  and  the  Bingvood, 
i-e.,  Bail.  Co.,  430 

•^—  tuperjluoue  lands :  powers  of  leasing  and 
mortgaging:  power  of  tale  by  ^nplication] — A 
railway  company  had  the  usual  power  of 
selling  superfluous  lands.  By  a  subsequent  ex- 
tension Act,  powers  wore  given  to  the  company 
of  leasing  and  mortgaging,  without  limit  as  to 
time,  such  of  these  lands  as  were  connected 
with  the  structure  of  the  railway : — Held,  that 
the  extension  Act  did  not  take  away  the  power 
of  sale  and  substitute  powers  of  leasing  and 
mortgaging,  but  amplified  the  power  of  sale  by 
removing  some  of  the  restrictions  upon  it. 
Tomlin  v.  BiM,  627 

landowner :     "lands    dtlinetUed   and     de- 

scribed    in  plans,    and   book   of   rrfertnct"; 
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land  not  tnducledin  notice  to  treat:  eo»tt\ — A 
Railwuy  Company's  Act  empowered  them  to 
make  their  railway  "in  the  line  and  upon  the 
lands  delineated  on  the  said  plans,  and  de- 
scribed in  the  said  book  of  reference."  The  de- 
posited plans  had  numbers  placed  on  some  of 
the  pieces  of  land  required  by  the  company ;  but 
those  pieces  of  land  were  shewn  on  the  plans  to 
be  enclosed  on  three  sides  only  (one  of  such 
three  sides  being  the  centre  line  of  the  railway) 
and  not  on  all  the  four  sides.  Those  pieces 
were  mentioned  in  the  notices  to  treat;  but  it 
was  contended  that  they  were  not  properly 
"  delineated "  and  could  not  be  taken  by  the 
company  -.—Held,  first,  that  for  the  construction 
of  the  railway  itself,  lands  within  the  limits  of 
deriation,  although  not  shewn  to  be  bounded  on 
nil  the  four  sides,  might  be  taken  by  the  com- 
pany np  to  the  line  of  deviation.  Secondly,  that 
as  the  plaintiffs  (landowners)  had  notice  that 
some  portion  of  the  same  lands  were  outside 
the  line  of  deviation,  the  company  could  take 
those  portions.  Thirdly,  as  to  the  words  "de- 
lineated and  described,"  that  the  word  "deline- 
ated "  does  not  mean  "  surrounded  on  every  part 
by  lines,"  but  "  sketched  or  represented  or  so 
shewn,  that  landowners  would  have  notice  that 
the  land  might  be  taken;"  and  fourthly,  that 
where  Parliament  has  not  clearly  de6ned  the 
position  of  the  centre  line  of  a  railway,  the  com- 
pany are  acting  within  their  powers  if  they 
have  taken  the  measurement  for  the  purposes 
of  their  Act,  from  a  point  which  competent 
engineers  consider  a  proper  one  from  which  to 
find  the  centre  of  the  line  of  railway.  Dordinq 
r.  The  Pontypool,  Caerkon  and  Newport  Rai. 
Co.,  761 

Circumstances  under  which  a  piece  of  land,  num- 
bered in  the  deposited  plans,  but  not  included 
in  the  notices  to  treat,  was  considered  to  be  well 
taken  by  the  company.    Ibid. 

Special  circumstances  under  which  the  plaintiffs' 
bill  was  dismissed  with  costs.    Ibid. 

^—  What  is  a  railway  company  ?  See  Winding 
np  of  Company. 

— ^  Rights  of  traffic  of  private  persons  over  the 
line.  See  Injunction — Powdl  Duffrin  Steam 
Coal  Co.  v.  Tqf  Vale  SaU.  Co. 

BxcarrxR— judgment  creditor:  degit:  equiiable 
life  eitate\  — A  judgment  creditor  who  has  sued 
out  an  Mgit,  and  got  a  return  from  the  sheriff 
that  the  debtor  was  entitled  to  a  life  estate  in 
realty  of  the  debtor's,  and  registered  the  writ, 
may  file  a  bill  in  the  Court  of  Chancery  for  a 
receiver  of  that  estate.     TiUett  v.  Pearson,  83 

See  Perpetuity. 

Beoistkb — Rectification  of.    See  Company. 

Rboistratiox — priority  of  mortgagees :  notice] — 
In  a  legistered  county  a  duly  registered  second 


mortgage  will  take  precedence  of  an  unregistered 
further  charge  to  the  first  mortgagees  which  vis 
prior  in  date,  and  this,  notwithstanding  that  the 
memorial  registered  of  the  first  mortgage  did 
not  state  the  amount  due  under  it,  and  that  the 
second  mortgage  was  given  as  security  for  a 
past  debt.     Credland  y.  Potter,  481 

Rei.iusb — o/  rfe6< ;  declaration  of  intention-  A. 
borrowed  I,IOO^  from  his  step-mother,  upon  aa 
agreement  that  the  debt  should  be  paid  by 
deductions  of  100/.  from  each  quarterly  pay- 
ment which  she  made  him  for  her  board. 
After  two  deductions  had  been  made  she  de- 
clared she  would  make  no  more,  and  thence- 
forward continued  to  pay  the  quarterly  sums  in 
full.  She  appointed  him  solo  executor  of  bei 
will  which  contained  no  disposition  of  her 
residuary  estate : — Held,  that,  although  in  ordw 
to  have  an  effectual  release  in  equity  of  a  debt, 
there  must  be  an  actual  legal  release  or  transfer 
of  the  property,  that  in  this  case  the  debt  was 
satisfied  on  two  grounds — First,  because  the 
appointment  of  the  debtor  as  execntor  operated 
as  a  release  at  law,  and  all  claim  in  equity  to 
recover  the  debt  was  prevented  by  tlie  intention 
of  the  testatrix  to  release  it.  Secondly,  because 
the  testatrix  by  making  the  full  quarteriy  pay- 
ments had  actually  completed  the  gift  of  the 
instalments  she  was  entitled  to  retain.  Slrotig 
V.  Bird,  8U 

JisYTf OB— foreclosure  tuit :  transfer  of  interetl  of 
plaintifr\ — ^When  a  decree  has  been  made  in 
a  foreclosure  suit,  and  pUintiff  has  subse> 
quently  transferred  his  interest,  the  transfenes 
may  obtain  an  order  of  revivor  under  15  &  16 
Vict.  c.  86.  s.  62,  whether  the  transfer  took  place 
before  or  after  the  chief  clerk  had  made  his 
certificate.    Bibby  v.  Kaj/lor,  405 

SECVBiTir  FOB  Costs— officer  in  lie  army]— The 
bond  of  an  officer  in  Her  Majest/s'service,  idiose 
regiment  is  stationed  out  of  the  jurisdiction  of 
the  Court,  is  a  sufficient  security  for  the  costs  of 
a  plaintiff  in  a  Chancery  suit,  resident  oat  of 
the  jurisdiction.  XUler  r.  Sales,  446 

—  See  AppeaL 

Sbbvici.    See  Practice. 

Sbt-oft— Jifii/fns'  Act,  20  ^  21  Viet.  e.  67: 
married  woman  :  reversionary  personalty  :  ha- 
band's  interest} — Testator  by  a  codicil  made  in 
1861  directed  that  after  the  death  of  hia  widow 
a  legacy  of  3502.  should  be  paid  to  one  of  hi* 
daughters  who  was  then  a  married  woman. 
The  daughter's  husband  being  indebted  to 
testator's  estate,  the  daughter  and  her  husband, 
during  the  widow's  life,  assigned  the  legacy  tos 
purchaser  for  value  by  a  deed  executed  under  20 
and  21  Vict  c  67.  On  the  death  of  the  widow, 
testator's  executors  claimed  to  set  off  the  debt 
duo  from  the  husband  against  the  legacy  to  bis 
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■wife : — Hdd,  that  nncler  the  Act,  ihe  purchaser 
got  a  good  title  clear  from  any  set-off  in  respect 
of  the  husband's  debt.     Slojiery.  Oliver,  101 
Semble,  if  the  husband  had  previously  assigned 
his  interest  th«  case  vould  have  been  different. 

Ibid. 

Sbttlbuekt — eomlruction :  precedent* :  legal  per- 
tonal  repreeentatitet:  nest  of  kin] — A  fund  was 
settled  on  A.  for  life,  then  on  any  husband  she 
might  leare  for  life,  then  on  her  children,  and  in 
default  of  children  on  the  person  or  persons 
who  should  happen  to  be  her  legal  personal 
representative  or  representatives  at  the  time 
of  her  death : — Held,  that  legal  personal  re- 
presentatives meant  next  of  kin  according  to 
the  Statutes  of  Distribution.  Robinson  t.  Evatu, 
82 

Semble,  on  points  of  construction  precedents  may 
not  be  cited  as  authorities,  unless  tbey  explain 
the  meaning  of  technical  terms  or  lay  down 
general  principles.    Ibid. 

■  mill:  th\fling  douse ;  new  estate  under 
a  re-settlement] — Testator  devised  estates  in 
V,  in  trust  for  T.,  the  second  son  of  C,  for 
life,  with  remainders  to  his  first  and  other  sons 
in  tail  with  remainders  over,  and  declared  that 
if  T.  or  liis  issue  male  should  come  into  pos- 
session of  estates  in  S.  settled  on  the  marriage 
of  bis  father,  the  trusts  of  the  P.  estates  in 
favour  of  T.  and  his  issue  male  should  cease, 
and  the  estates  go  over  to  the  persons  uext 
entitled  in  remainder.  The  S.  estates,  which 
were  settled  on  the  marriage  of  T.'s  father  on 
the  father  for  life,  with  remainder  to  his  first 
and  other  sons  successively  in  tail,  were  dis- 
entailed by  the  father  and  the  eldest  ran,  and  a 
considerable  portion  of  them,  but  not  the  whole, 
resettled  to  uses  under  which,  on  the  death  of 
the  elder  son  without  issue,  T.  and  his  father 
had  an  absolute  joint  power  of  appointment 
over  them.  The  father  afterwards  died: — Held, 
that  the  event  contemplated  by  the  shifting 
clause  had  not  occurred,  the  interest  acquired 
by  T.  being  under  what  was  substantially  a  new 
title,  and  not  a  continnation  of  the  old  one. 
Meyrick  r.  Maihias;  and  Mtyrick  v.  Laws,  521 

■  <{fter  acquired  properli/]—A  lady  was  en- 
titled under  a  marriage  settlement  to  the  whole 
of  a  [fund  for  her  life.  The  fund  in  de- 
foult  of  children  was  limited  to  the  husband. 
There  being  no  children  the  ludy,  on  her  hus- 
band's death,  became  entitled  to  one  moiety  of 
his  residue  beneficiallj-.  She  was  also  his  ad- 
ministratrix, and  on  her  second  marriage  a 
settlement  was  made  by  which  she  and  her 
intended  husband  covenanted  to  settle  bU  pro- 
perty to  which  she  or  ho  in  her  right  should 
beconjio  entitled  during  the  coverture  under  the 
former  settlement.  The  life  interest  was  ex- 
pressly settled.  At  the  date  of  the  second 
marriage  the  fund  in  question  was  the  only 
Aud  outttonding  under  the  first  settlement  :— 


Held,  that  the  covenant  operated  on  her  moiety. 
Se  Vianes  Settlement,  832 

— —  eonstrttction] — Under  a  limitation  in  a  mar- 
riage settlement  >of  the  wife's  property,  in 
de&ult  of  her  appointment  "  to  such  person  or 
persons  as  should  be  her  personal  representative 
or  representatives,"  the  wife's  "administrators" 
are  entitled.    He  Best's  Settlement  Trusts,  645 

•^^  See  Charge.  Equitable  Mortgage.  Marriage 
Settlement.    Portions.    Voluntary  Settlement. 

Shabbs — See  Company, 

Sbkfimo.    See  Bill  of  Lading. 

SoucrtoB  AKD  Clibkt — interest  on  advances]— 
The  33  &  34  Vict,  c  28.  s.  17.  authorising  on 
taxation  the  allowance  of  interest  on  moneys 
disbursed  by  a  solicitor  for  his  client,  only 
applies  to  costs  between  a  solicitor  and  his  own 
cUent,  not  to  a  case  where  costs  are  to  be  paid 
out  of  a  fund  in  Court  not  belonging  wholly 
to  the  client.    HartlandY.  Murrell,  9i 

•^—  infant:  charge  on  fund  in  court  for 
auxiliary  costs]— A.  solicitor  who  claims  a 
charge  or  lien  for  his  costs  on  property 
which  he  has  "recovered  or  preserved  in  any 
suit  or  proceeding"  for  au  infant,  cannot  en- 
force that  claim  under  the  Attorneys  and 
Solicitors  Act,  1860  (23  &  24  Vict.  c.  127), 
s.  28 ;  but  must  establish  it  on  a  bill  filed  under 
the  general  jurisdiction  of  the  Court.  If  such 
claim  be  allowed,  it  may  include  other  costs 
auxiliary  to  those  incurred  for  the  preservation 
or  recovery  of  the  infant's  property.  Pritchard 
V.  ifoJerto,  129 

.^^  authority:  undertaking  net  to  issue  writ] — A 
solicitor  has  authority  to  enter  into  an  under- 
taking on  behalf  of  his  client,  not  to  issue  a 
writ  of  fieri  facia*  against  the  client's  debtor, 
in  consideration  of  the  acceleration  of  payment 
of  the  debt.  Se  The  Commonwealth  Land, 
Building,  Estate  and  Auction  Co.  {Urn.);  Ex 
parte  Hollingion,  99 

A  breach  of  such  an  undertaking,  by  the  issue  of 
writs  against  the  debtor,  was  held  to  bo  con- 
trary to  good  faith,  and  the  solicitor  was 
onlered  to  pay  the  expenses  of  issuing  such 
writs,  and  of  an  application  to  recover  them. 
Ibid. 

charge  on  property  recovered  or  preserved : 

suit  relating  to  easement] — The  28th  section 
of  28  &  24  Vict.  c.  127,  which  empowers 
the  Court  to  declare  a  solicitor  entitled  to  a 
charge  for  his  costs  upon  property  recovered  or 
preserved  in  a  suit  through  his  instrumentality, 
docs  not  apply  to  a  suit  which  relates  merely  to 
an  easement.    Foxon  r.  Gascoigne,  720 
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<—  Negligence.  See  Eqnitnble  Mortgage.  And 
see  Partners — Plumer  v.  Gregory.    Practice. 

Solicitob's  LiBN — right  to  retain  documents] — A 
solicitor,  who  has  been  emplo^red  in  a  suit  for 
the  administration  of  an  estate,  and  is  dis- 
charged during  the  course  of  the  suit,  cannot,  on 
the  ground  of  lien,  retain  documents  belonging 
to  the  estate,  so  as  to  embarrass  the  proceedings 
in  the  suit,    lielaneg  t.  French,  312 

Spbcoic  Pbbfobmakce — of  agreement  to  execute 
a  mortgage]  —  The  Court  will  decree  specific 
performance  to  execute  a  mortgage  with  imme- 
diate power  of  sale.    Herman  x.  Uodget,  192 

»—  contract:  mitrepresentation :  delay:  aeaui- 
etcenee]  —  Misrepresentation  whereby  one  nas 
been  induced  to  enter  into  an  agreement,  may 
afford  a  good  defence  to  a  suit  lor  specific  per- 
formance of  the  agreement,  although  it  be  not 
such  a  clear  and  direct  misrepresentation  as 
would  afford  a  good  ground  for  a  suit  to  set 
the  agreement  aside  or  for  an  action  for  damages 
upon  it.    Lamare  t.  Dixon  (ILL.),  208 

If  tne  plaintiff  in  a  suit  for  specific  performance 
has  delayed  for  a  length  of  time  to  enforce 
the  agreement,  acquiescence  in  a  breach  of  the 
agreement,  or  in  a  misrepresentation  on  the 
faith  of  which  tlie  defendant  entered  into  the 
agreement,  will  not  be  imputed  to  the  defen- 
dant by  reason  of  a  similar  delay  on  his  part 
in  repudiating  it,  though  accompanied  by  pos- 
session.   Ibid. 


—  contract :  tale  qf  ipecial  article:  mar- 
ketable commoditii] — Defendant  entered  into 
an  agreement  with  plaintiff,  of  which  the 
material  clause  was  in  the  following  words — 
"Sold  R.  P.,  Esq.,  M.P.,  the  whoU  of  the 
get  of  the  No.  3  coal  out  of  the  Newbridge 
Colliery  property  for  five  years,  the  quantity 
not  to  b«  less  than  at  present  delivered  to  his 
Taff  Vale  works,  unless  the  coal  should  fail,  at 
6«.  a  ton ;  payment  as  usuaL"  He  afterwards 
sold  some  of  the  coal  to  other  persons,  and  con- 
tracted to  sell  the  colliery  itself.  On  demurrer 
to  a  bill  seeking  to  restrain  him, — Held,  that 
the  agreement  tras,  in  effect,  for  the  sale  of  a 
chattel,  and  that  not  one  of  specific  value,  but 
a  marketable  commodity;  that  plaintiff's  re- 
medy was  at  law  for  damages,  and  not  in  equity 
for  specific  performance;  and  that  being  so,  the 
Court  would  not  extend  its  jurisdiction  in 
granting  an  injunction  to  restrain  a  breach  of  a 
portion  of  an  agreement  when  it  could  not 
enforce  the  whole.    FothergiU  v.  BowUmd,  262 

—  equitable  right  to  be  regitttrtd  a*  ehare- 
holder:  Hank  transfer:  pfedge  of  tharee] — 
The  Court  has  no  jurisdiction  under  the  36th 
section  of  the  Companies  Act  of  1862,  to  grant 
specific  performance  of  an  agreement  to  trans- 
fer shares  or  to  enforce  against  the  company 


an  equitable  claim  to  be  registered  as  a  share- 
holder, but  where  an  applicant  has  a  legal  title, 
the  Court  will  compel  the  Company  to  enter  hii 
name  on  the  register,  although  his  title  is  dis- 
puted by  the  person  registered  as  holder.  In 
such  case  the  Court  has  no  jurisdiction  to  make 
such  person  disputing  the  title  to  pay  the  costs 
of  the  summons  rendered  necessary  by  his  oppo- 
sition, /n  re  The  Tahiti  Cotton  and  Co  fee 
Plantation  Co.  {Lim.) :  ex  parte  Sargent,  42a 
The  pledgee  of  scares  wiUi  transfers  executed  by 
the  pledgor  with  the  date  and  name  of  traos- 
ferree  in  blank  has,  and  also  his  transferree  has, 
implied  power  to  fill  up  the  blanks.  Sack 
transfers,  although  executed  as  deeds  by  the 
original  pledgor,  will  not  operate  as  deeds,  and 
if  the  regulations  of  the  company  require  a  deed 
will  only  confer  an  equitable  interest  and  operats 
as  contracts  to  transfer,  but  where  the  artides  of 
association  did  not  require  a  deed  and  the  blanks 
had  been  filled  up  by  the  transferree  of  Uie 
pledgor, — Held,  that  they  operiited  as  vaUd 
transfers  and  conferred  on  him  a  right  to  be 
registered  as  a  shareholder  which  the  Couit 
would  enforce  on  summons  under  the  tddi 
section.    Ibid. 

—  Statute  of  Fraudt :  tale  by  aueiion  :  per- 
ticulart  and  memorandum :  rtsciiiion]  —  On 
sale  of  real  estate  by  auction  the  particnlais 
stated  that  the  property  was  put  up  for  sale 
by  "  the  proprietor."  No  farther  descriptioa 
of  the  vendor  was  given  in  the  particnUn 
or  conditions.  The  auctioneer  signed  a  me- 
morandum in  his  own  name,  by  which  he 
agreed  "  that  the  vendor  on  his  part  should  in 
all  respects  fulfil  the  conditions  of  sale  mentioned 
in  the  said  particulars."  On  bill  for  specific  per- 
formance by  the  purchaser, — Hdd,  that  on  the 
particulars  and  memorandum  there  was  a  suffi- 
cient description  of  the  vendor  within  the  4th 
section  of  the  Statute  of  Frauds.  Salt  r. 
Lambert,  470 

Fart  of  the  proprty  sold  was  in  the  occupation  of 
a  tenant  under  a  lease,  by  which  the  vendor 
agreed  to  repair.  The  repairs  not  being  done, 
the  tenant  instituted  a  suit  against  both  vendor 
and  purchaser.  The  purchaser  sent  in  an  objec- 
tion and  requisition  in  respect  of  the  repairs 
not  being  done : — Held,  that  such  an  objnrtioD 
was  not  an  olijection  to  title  in  respect  of  which 
the  vendor  was  entitled  to  rescind  the  contract 
under  a  condition  applying  to  objections  to  the 
abstract.    Ibid. 

—  contract  for  tale:  name  nf  vendor  omiitei]  - 
To  satisfy  the  4th  section  of  the  Statute  at 
Frauds,  both  parties  must  be  specified  eitha 
nominally  or  by  such  a  description  that  their 
identity  cannot  be  fairiy  disputed.  Totter  r, 
MffiM,  472 

A  memorandum,  signed  on  behalf  of  the  vendor 
by  the  auctioneer  without  further  specifying  the 
vendor,  is  not  a  good  contract  within  the  statute. 
Ibid. 
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—^  time  of  ttttnee  of  contract :  extension  of 
tttne :  waiver] — If  it  be  of  the  essence  of  the 
contract  that  an  act  should  be  completed  by  a 
fixed  date,  an  extension  of  the  time  does  not 
operate  as  an  absolute  waiver  of  that  condition, 
but  only  substitutes  the  extended  time  for  the 
original  time,    Barclay  y.  Metsenoer,  449 

TL  and  W.,  entitled  to  a  lease  under  a  building 
agreement,  defeasible  by  notice  in  case  they  did 
not  complete  buildings  by  the  Ist  of  January, 
1874,  in  July,  1873,  entered  into  an  agreement 
to  sell  their  interest  to  the  plaintiffs  for  2,000^., 
200/.  of  which  was  paid  on  signing  the  agree- 
ment, 800/.  and  1,000/.  to  be  pid  at  the  times 
specified  in  the  6th  clause,  which  was  as  follows : 
"If  the  purchaser  shall  fail  to  pay  either  the 
800/.  on  the  14th  of  July,  1873,  or  the  1,000/. 
on  the  31st  of  July,  1873,  or  as  to  the  1,000/. 
upon  such  deferred  date  as  the  parties  might 
agree  upon,  all  money  paid  previous  to  such 
de&nlt  being  made  shall  .be  absolutely  forfeited 
and  this  contract  become  null  and  yoid."  The 
800/.  was  duly  paid.  The  time  for  payment  of 
the  1,000/.  was  extended  to  the  26th  of  August, 
1873.  The  purchaser  made  default  in  payment 
St  that  date.  The  vendors  gave  notice  to  de- 
termine the  agreement,  and  a  suit  for  spedfio 
performance  was  instituted  by  the  purchasers : — 
Heid,  that  by  the  6tb  clause  time  was  made  of 
the  essence  of  the  contract.  That  the  extension 
of  the  time  to  the  26th  of  August  did  not 
operate  as  an  absolute  waiver  of  that  condition, 
bot  merely  substituted  the  26th  of  August  for 
the  original  date.     Ibid. 

Opinion  of  Loud  Roullt  in  Parker  v.  Thorold, 
16  Beav.  76,  that  after  an  extension  of  time, 
time  cannot  bo  taken  to  be  of  the  essence  of  the 
contract,  disapproved  of.  Bill  dismissed  with 
costs,  without  prejudice  to  any  action  at  law  to 
recoTcr  the  1,000/.    Ibid. 


.■  Offretment  varied  hy  parol  itipulation :  re- 
ttrictive  covenants] — Q,  T.  agreed  in  writing  to 
take  an  underlease  of  two  houses,  subject  to 
existing  tenancies,  the  covenants  to  be  similar 
to  those  in  the  original  lease.  Q.  T.  died 
before  the  underlease  was  executed,  but  there 
was  some  evidence  to  shew  that  he  bad  seen 
and  approved  of  a  draft  of  the  underlease  which 
contained  a  covenant,  not  in  the  original  lease, 
against  carrying  on  the  business  of  a  grocer  in 
either  of  the  houses.  The  tenant  of  one  of  the 
honses  had  an  agreement  for  a  lease  to  contain 
the  restrictive  covenant.  On  bill  filed  against 
O.  T.'s  administrator  for  specific  performance 
of  the  agreement,  and  a  declaration  that  G.  T. 
liad  accepted  the  underlease  in  the  form  of  the 
draft, — ield,  that  the  administrator  could  not 
be  compelled  to  accept  an  underlease  containing 
the  restrictire  covenant..  Snellingv.  Thomas,  506 

-^—  contract  to  build  a  raUway  station :  damages] 
— A  contract  entered  into  by  a  railway  company 
with  a  landowner  to  build  a  railway  station  at 
a  particular  spot,  nothing  being  said  as  to  the 

Nww  Sebibs,  43. — Ivnvx,  Chanc, 


u-ser  of  tlie  stiition,  or  the  deprce  of  convenience 
and  accommodation  to  be  afforded  by  it,  is  too 
vogue  and  indefinite  to  be  enforced  by  decree 
for  specific  performance ;  but  the  Court  will  give 
damages  for  the  breach  of  such  contract,  and  in 
assessing  those  damages  will  give  the  landowner 
the  benefit  of  all  such  presumptions  as,  accord- 
ing to  tlio  rules  of  law,  are  made  against  wrong 
doers.  Wilson  v.  The  Northampton  and  Banbary 
June.  Bail.  Co.,  603 

——  no  title  as  to  moiety :  right  of  purchaser 
to  take  moiety] — Where  vendors  having  agreed 
to  sell  the  entirety  of  property  could  make  a 
title  to  one  moiety  only,  it  was  held  that  the 
purchaser  was  entitled  to  have  such  moiety 
conveyed  to  him  on  payment  of  one  moiety  of 
the  purchase  money.    Bailey  v.  Piper,  704 

—  See  Vendor  and  Purchaser. 

Spobtino— rights  of.  See  Injunction — Pattison 
r.  Guilford. 

Stakkholdeb  —  interpleader :  parties :  costs]  — 
Stakeholders  having  a  bill  filed  against  them  by 
one  set  of  claimants,  and  an  action  brought  by 
the  others  (the  legal  owners),  who  were  only 
made  parties  to  the  first  bill  by  amendment 
after  the  action  was  commenced,  filed  a  bill  to 
restrain  the  action,  not  however  making  Uie 
first  claimants  parties.  The  bill  of  the  first 
claimants  having  been  dismissed, — Held  (re- 
versing the  decision  of  Bacok,  V.C.),  that  the 
bill  of  the  stakeholders  against  the  second 
claimants  must  be  dismissed  with  costs,  and  an 
enquiry  as  to  damages  under  their  undertaking 
was  directed.    Laing  v.  Zeden,  626 

The  only  way  in  which  a  person  harassed  by  two 
claims  can  protect  himself  is  by  an  interpleader 
proceeding.  If  he  litigates  with  the  parties 
separately,  he  will  have  to  bear  the  costs  of  th« 
party  who  is  successful.    Ibid. 

—  See  Costs. 

Statttb— Construction  of.    See  Injunction. 

Stat  of  PttocsKDwaa— plaintiff  in  contempt: 
motion  to  dismiss  bill:] — When  plaintiff  is  in 
contempt  for  non-payment  of  costs  of  an  inter- 
locutory application,  and  defendant  has  obtained 
an  order  staying  further  proceedings  on  plain- 
tiffs part  until  such  costs  are  paid,  a  motion 
by  defendant  asking  the  Court  to  fix  a  time 
for  payment  of  the  costs,  and  in  default  to  dis- 
miss the  bill,  is  irregular.    Oould  v.  Twine,  SSI 

—  See  Partners. 

StrrroBS*  DBPosrrs — ehirf cleric  of  Queen's  Bench: 
cMiiion  of  office:  right  to  retain  deposits] — 
The  chief  clerk  of  the  Court  of  Kings  Bench 
was  the  custodian  of  moneys  deposited  by  the 
suitors  to  await  the  result  of  actions,  and  in- 
E 
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Tested  a  portion  of  them  io  cxi-hcqncr  l>Hls. 
When  the  late  Lord  EUenborough  racceeded 
to  the  office  in  1811,  he  found  a  Eom  of  6,0001. 
so  inrested.  He  reeeiTed  for  his  oim  benefit 
the  interest  tbereapon  nntil  the  report  of  the 
committee  of  the  House  of  Commons  on  sine- 
cure offices  in  1834,  in  deference  to  which  he 
received  no  farther  dividends,  but  caused  them 
to  be  carried  bv  his  bankers  to  a  separate 
account.  After  bis  death  a  suit  iras  instituted 
to  administer  his  estate,  and  upon  a  summons 
taken  out  thereon,  it  was  held,  that  the  funds 
thns  accumulated  formed  no  part  of  his  estate, 
but  must  be  treated  as  public  moneys,  and  that 
the  Crown,  in  .right  of  the  public,  was  entitled 
to  receire  them.     Colchater  v.  Lavo,  80 

Taxation  of  Costs — detention  of  taxing  m(uter\ — 
The  Court  refused  to  entertain  the  question  whe- 
ther the  taxing  master  had  properly  disallowed 
costs  of  separate  answers.   Btattie  v.  Ebury,  80 

'——  higher  or  lower  tcate] — In  estimating  the 
value  of  an  estate  of  a  testator  for  the  pur- 
pose of  ascertaining  whether  costs  are  to  ba 
paid  on  the  higher  or  lower  scale,  the  value 
of  the  estate  at  the  death  of  testator  is  to  be 
looked  at,  although  the  costs  of  a  suit  to  get  in 
part  of  the  assets  may  reduce  that  amount. 
Steward  v.  Kurte,  384 

——  higher  or  lower  scale] — A  building  society 
made  an  advance  on  mortgage  of  000/., 
to  be  repaid  with  interest  by  120  monthly 
payments.  These  payments,  as  well  as  the 
payment  of  certain  fines,  were,  under  the 
rules  of  the  society,  secured  by  the  mortgage 
deed.  A  sum  of  300/.  became  due  to  the  society 
for  such  fines  beyond  the  amount  due  for  prin- 
cipal. The  sum  due  to  the  society  was  found  on 
taking  the  accounts  to  be  about  517/.  The  taxing 
master  allowed  costs  on  the  lower  scale  only, 
and  Halins,  V.C,  refused  to  vary  the  certificate. 
Upon  appeal, — Udd,  that  the  taxing  master  was 
right    Cotterdl  v.  Stratton,  673 

Tkmant  fob  Lifb — income:  tharee  in  the  Sun 
Life  Attociation  Society  and  the  Sun  Fire  In- 
turance  Office  :  pm/ment  of  "  extraordinary " 
and  "  special "  dividends  after  death  of  tettaior] 
—Testator  died  on  the  20lh  of  December,  1870, 
having  by  his  will  bequeathed  the  residue  of  his 
personal  estate  to  trustees  to  invest  as  therein 
mentioned,  and  then  to  permit  and  empower  his 
wife  to  receive  "  the  dividends,  interest  and 
income  of  his  trust  money,  stocks,  funds,  shares 
and  securities"  for  her  life;  and  on  her  death  to 
permit  his  brother  to  receive  the  residue  (after 
the  payment  thereout  of  certain  legacies)  of  the 
same  "  dividends,  interest  and  income,"  for  his 
life,  with  remainder  to  one  of  his  brother's 
children  and  another  legatee  as  therein  men- 
tioned. At  his  death  testator  had  twenty-five 
shares  in  the  Sun  Life  Assurance  Society  and 
fifty-two  in  the  Sun  Fire  Insurance  Office.    The 


trustees  of  the  will  paid  his  widow  the  dividends 
on  those  shares  till  1873,  when  they  withheld 
the  January  and  July  diividends  on  the  re- 
spective shares,  on  the  ground  that  it  was 
doubtful  whether  the  dividends  were  oorpus,  or 
income,  of  the  estate.  The  question  depended 
on  the  construction  of  the  eompaoy's  deed  ti 
settlement,  and  on  the  mode  in  irtiich  the  com- 
pany had  declared  the  dividends,  which  were 
called  "  extraordinary "  and  "  special.''  The 
resolutions  under  which  the  divideDds  wei«  de- 
clared were  not  produced  to  the  Court ;  but  it 
was  stated  that  they  were  identical  in  tenns 
with  the  dividend  wamints  ;  and  the  wamnta 
spoke  of  the  money  payable  thereunder  as 
"  dividend  paid  out  of  profits."  The  trustees 
paid  the  money  into  Court ;  and  testator's  widow 
presented  a  petition  praying  payment  of  it  out 
to  her: — Had,  on  the  construction  of  the  com- 
pany s  deed  of  settlement,  and  the  r«a<Jutioni 
declaring  the  dividends,  that  the  dividends  were 
income  and  not  corpus  of  the  estate,  and  be- 
longed to  the  petitioner.  Costs  were  allowed 
out  of  the  fond.    Be  BopJant'e  Tnut*,  7S2 

See  Perpetuity.    Waste. 

TiKBBB.    See  Waste. 

Tbadb  Mabx — imitaiion  qf  labeU  :  EmgfiA  ad- 
jectiee  denoting  qHality] — An  English  adjective 
merely  descriptive  of  the  quality  of  an  article, 
such  as  "nourishing  stout,"  is  not  by  iteelf 
entitled  to  protection  as  a  trademark.  Baggett 
V.  Findlater,  64 

Tbust  akd  Tbvstbb — trtut  to  invest  w  land: 
repairs:  jurisdiction  of  Court} — ^When  person- 
alty is  directed  to  be  invested  in  land  to  be 
conveyed  to  the  same  uses  as  certain  existing 
settled  estates,  the  Court  of  Chancery  cannot 
authorise  the  outlay  of  any  of  the  personalty  in 
doing  repairs  on  the  existing  settled  estates.  In 
re  Lord  Hotham's  Trusts  (Law  Kep.  12  Eq.  76) 
not  followed.    SrunsMill  v.  Oaird,  163 

—  control  of  discretion  of  trustees  by  tie  Court 
efier  decree] — After  a  decree  in  a  suit  for 
administration  of  trust  funds  the  Court  will 
not  without  reason  control  a  discretionaiy 
power  given  to  the  trustees  by  the  instrument 
creating  the  trust.     Brophy  v.  £eUitmy,  183 

discretum  of  trustees:  investment:  suspension 

of  discretion] — When  a  decree  for  administra- 
tion has  been  made  all  discretionary  powers  d 
management  vested  in  the  trustees  are  sus- 
pended, and  whatever  discretionaiy  power  of 
investment  is  given  to  the  trustees,  the  Court 
will  only  authorise  investments  in  securities 
in  which  funds  under  the  control  of  the  Court 
may  be  invested.    Bethel  v.  Abraham,  180 

Semble — In  order  to  give  trustees  power  to  invest 
in  securities  not  auUiorised  by  the  Court,  a  clear 
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and  express  diseretionaty  pover  must  be  given 
to  them.    Ibid. 

—^  appointment  of  tenant  for  life  at  new 
trustee] — Testator  left  real  estate  on  trust  for 
his  irife  for  life,  and,  after  her  death,  for  his 
son  for  life,  -with  farther  tmsts,  and  made  his 
wife  and  son  executors,  and  appointed  strangers 
trustees,  giving  the  trustees  a  power  of  sale  and 
power  to  appoint  new  trustees,  the  latter  ex- 
crciseable  with  the  consent  of  the  tenant  for 
life  for  the  time  being.  Shortly  after  his  death 
the  last  remaining  trustee  appointed  the  wife 
and  son  to  be  trustees,  and  he  and  the  wife  died. 
The  son  then  contracted  to  sell  the  estate  under 
the  power : — Held,  that  he  could  validly  exercise 
the  power  of  sale,  for,  though  the  Court  will  not 
appoint  a  tenant  for  life  to  be  trustee,  such  ia 
appointment  out  of  Court  is  valid ;  and  there 
was  nothing  in  the  will  specially  disqualifying 
the  son  from  becoming  trustee.  Foreter  r. 
Abraham,  199 

—  defaulting  triutee:  than  to  tmtt  fundi: 
aiiignee:  mortgagee'] — The  j^rineiple  which 
gives  eettuit  qtie  trust  an  equity  against  any 
interest  in  the  trust  fUnda  belonging  to 
the  trustee  who  has  committed  the  breach 
of  trust,  extends  to  any  interest  taken  by  the 
trustee  as  next-of-kin  of  a  deceased  cestui  que 
trutt.  Such  equity  is  prior  to  the  interest  of  a 
mortgagee  of  the  trustee,  as  the  trustee  is  con- 
sidei«d  to  have  paid  himself  before  the  interest 
accrued.    Jacubt  r.  St/lance,  280 

^—  eonitructive  trustee :  breach  of  trust :  so/i- 
eitor,  responsibUity  of:  parties  made  dtfen- 
da$tts  for  payment  of  costs] — Although  the 
responsibility  of  trustees  may  be  extended  in 
equity  to  persons  who  are  not  properly  trustees, 
if  they  are  found  either  making  themselves 
trustees  de  son  tort,  or  actively  participating  in 
any  fraudulent  conduct  of  the  trustee,  to  the 
iqjury  of  the  cestui  que  trust,  yet  strangers  are 
not  to  be  made  constructive  trustees,  merely 
because  they  act  as  agents  of  trustees  in  trans- 
actions within  their,  legal  power,  even  though 
such  transactions  may  be  such  as  the  Court 
would  not  approve  of.    Barnes  v.  Addy,  513 

A  solicitor  acting  for  the  sole  survivor  of  three 
trustees,  prepared,  by  his  direction,  a  deed  ap- 
pointing the  husband  of  the  cestm  que  trust  sole 
trustee  in  his  place,  and  another  solicitor,  acting 
for  tiie  eeitm  que  trust  and  her  husband,  perused 
and  approved  of  the  draft.  The  deed  was  exe- 
cuted, and  the  trust  fund  transferred  to  the 
husband  as  new  trustee,  and  by  him  sold  out 
and  never  replaced.  There  being  no  ground  for 
imputing  to  either  of  the  solicitors  knowledge 
or  suspicion  of  any  improper  design  in  the 
transaction, — Held,  a£Snaing  the  decision  of 
Wicxans,  V.C,  that  neither  of  them  was  liable 
for  the  loss  occasioned  by  the  breach  of  trust. 
Ibid. 

The  Court  disapproTei  of  the  practice  of  making 


solicitors  or  others,  who  are  properly  witnesses, 
and  who  are  not  primarily  chrtrgoable  with  any 
part  of  the  relief  prayed,  parties  to  suits  with 
a  view  of  cliarging  tliom  with  costs  alone.  Ibid. 

appointment  of  tiea   <««tee]— Order_  made 

to  appoint  a  feme  sole  a  trustee ;  following  in 
re  Cam^Ws  Trutt,  31  Beav.  176.  In  re 
Berkley,  703 

Part  of  a  testator's  estate  consisted  of  shares  upon 
which  there  was  an  unlimited  liability.  Upon  a 
petition  to  appoint  a  new  trustee,  an  order  was 
made  that  one  of  the  continuing  trustees,  in 
whose  name  the  shares  stood,  should  sell  thorn, 
and  invest  the  proceeds  in  the  names  of  himself 
and  the  other  trustees.    Ibid. 

unfounded  claim  by  respondents  to  fund  in 

Couri] — Respondents  who  make  an  unfounded 
claim  to  a  fund,  and  so  occasion  the  payment 
of  it  into  Court  under  the  Trustees  Belief  Acts, 
will  be  ordered  to  pay  the  oosto  of  getting  the 
fund  out  of  Court.  In  re  Benton's  Policy 
Trusts,  716 

indemnity:  executor:  distribution  of  residue 

with  notice  of  a  contingent  liability:  refunding 
assets]— It  is  a  general  rule  of  equity  that 
when  a  person  accepts  a  trust  at  the  request  of 
another,  and  that  oUier  is  a  cestui  que  trust,  tJie 
cestui  que  trust  is  liable  personally  to  indemnify 
the  trustee  against  all  losses  accruing  in  the  due 
execution  of  the  trust.     Jeriiit  v.  Wolveritan, 

800  ^.  ^       ■ 

Where  the  loss  in  respect  of  which  such  indemnity 
is  sought  occurs  after  the  death  of  the  cestui 
que  trust  the  trustee  is  in  the  position  of  a 
creditor  of  the  cestui  que  trust,  and  entitled  to 
recover  as  a  creditor  from  legatees  to  whom  his 
estate  has  been  paid.  Ibid. 
Distribution  of  the  estate  by  an  executor  with 
notice  of  a  contingent  liability  does  not  preclude 
him  from  recovering  the  estate  from  the  legatees 
in  case  the  contingent  liability  afterwards  ripens 
into  actual  loss.  Ibid. 
An  executor  who  compels  a  legatee  to  refund  can 
only  require  repayment  of  the  capital  and  not  of 
any  intermediate  income.     Ibid. 

_  Declaration  of  Trust.  See  Voluntary  As- 
signment. 

— ^  Trust  to  accumulate  rents.    See  Perpetuity. 

See    Company.      limitations,    Statute   of. 

Priority. 

Umbot  IxTLVKifai  —  confidential  relationihip : 
condonation  of  fraud :  evidence  in  support  t^ 
aUegationt  of  fraud] — There  can  be  no  confirma- 
tion of  a  fraudulent  gift  or  bargain  obtained 
through  undue  influence  by  a  donee  or  bargainee 
standmg  in  a  confidential  relaUonship  towards 
the  donor  or  bargainor  unless  there  bo  ftiU 
knowledge  on  the  part  of  the  latter  of  all  the 
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facts  and  the  rights  ariging  ont  of  them,  and  an 
alMolute  release  from  the  undue  influence  by 
means  of  which  the  fraud  was  practised.  Moxon 
V.  Payne,  240 

H.,  a  young  man,  interested  in  a  certain  business, 
under  the  advice  of  his  family  solicitor,  entered 
into  an  arrangement  relating  to  the  business 
with  P.,  who  stood  in  a  fiduciary  position  towards 
him,  and  at  the  same  time  unknown  to  his 
solicitor  was  induced  by  the  influence  of  P.  to 
enter  into  other  agreements  completely  nullify- 
ing the  effect  of  such  arrangement.  It  was  held 
that  P.  could  not  upon  abandoning  the  fraudu- 
lent agreements  set  up  the  arrangement.    Ibid. 

A  bill  alleged  tliat  the  defendant  had  furmed  the 
design  of  possessing  himself  of  the  plaintiffs' 
property,  and  in  pursuance  of  this  design  had 
perpetrated  a  series  of  frauds ;  there  was  no  evi- 
dence to  sustain  this  allegation  to  the  full  extent 
of  it,  but  there  was  subsUintial  proof  of  fraud 
in  respect  of  several  transactions  : — Hi'ld,  that 
the  plaintifib  were  entitled  to  relief.    Ibid. 

Undck  Influence  (coniinued) — setting  aside  te- 
curity :  cotifid/^itial  relation:  etcpfaiher:  con- 
Hrvtation]  —  In  a  tr.msaction  with  a  person 
who  is  known  to  be  under  the  influence  and 
control  of  a  father  or  mother  (in  this  case  the 
relationship  was  that  of  stepfather  and  step- 
daughter), it  is  the  duty  of  tie  person  who  is 
to  reap  the  benefit  of  the  transaction  to  se« 
that  everything  that  ia  done  is  &ir  and  above 
board,  and  that  full  explanation  is  given  to  the 
person  conferring  the  benefit;  otherwise  the 
transaction  will  not  be  upheld.  Kempson  T. 
Athbee,  688 

VThere  security  for  a  debt  is  given,  by  a  person 
who  is  under  age,  through  undue  influence,  and 
is  therefore  invalid,  a  bond  given  some  years 
afterwards  in  respect  of  the  same  debt  will  not 
amount  to  confirmation  of  the  security.    Ibid. 

Vbndob  and  Pubchaseb — talt  by  aiietion:  mis- 
leading  particulars :  sale  "  subject  to  existing 
tenancies"] — A  public-house  and  premises  put 
up  for  sale  by  auction  were  described  in  the 
particulars  as  in  the  occupation  of  certain  per- 
sons at  certain  rents.  The  conditions  stated 
that  the  property  was  sold  "  subject  to  existing 
tenancies."  Defendants,  who  were  brewers,  by 
their  agent  became  the  purchasers  of  the  pro- 
perty at  the  auction.  Shortly  afterwards  they 
discovered  that  the  property  was  in  lease  to 
another  brewer  for  a  term  of  years,  of  which 
about  nine  remained  unexpired.  Thereiipon 
they  refused  to  complete  their  contract.  In  a 
suit  against  them  by  the  vendor  for  specific  per- 
formance,—/fe2<2,  that  there  was  a  mis- descrip- 
tion of  the  property,  which  precluded  the  vendor 
from  enforcing  the  agreement,  and  that  the 
purchasers  had  not  constructive  notice  of  the 
lease.  James  y.  Lichfield,  39  Law  J.  Bep.  (m.s.) 
Chane.  2^8,  dissented  from.  CahaUero  v. 
Henty,  6SS 

PnrehaMT  for  ralue  without  notice  of  fraud. 

See  Priority. 


—  See  Specific  Perfonoanee. 

VoLCMTABT  AssiQNiDEirr — imperfect  eonveyanee: 
declaration  of  trust :  words  of  present  gift] — A 
person  entitled  to  a  leasehold  mill,  wiui  plant, 
machinery  and  stock-in-trade,  endorsed  on  the 
lease  a  memorandum :  "  This  deed  and  all 
thereto  belonging  I  give  to  A.  from  this  time 
forth,  with  all  the  stock-in-trade;"  and  he 
signed  the  memorandum  and  handed  the  deed 
to  A.'s  mother.  After  his  death  A.  claimed  the 
mill  and  appurtenances,  on  the  ground  that  the 
memorandum  amounted  to  a  valid  declaration 
of  trust: — Held,  that  A.'s  claim  was  bad,  on 
the  ground  that  words  importing  a  present  in- 
tention to  give  cannot  be  held  to  amount  to  an 
intention  to  retain  as  trustee.  Biciards  t. 
Ddbridge,  459 

MUroy  v.  Lord  (81  Law  J.  Rep.  (H.8.)Chanc  798) 
followed  and  approved  of;  Morgan  v.  Malkton 
(39  Law  J.  Rep.  (k.s.)  Chanc  680-,  and  Richard- 
son V.  Bichardeon  (36  Law  J.  Rep.  (n.s.)  Chanc 
653),  disapproved  of.    Ibid. 

Volcntabt  PATifBNT  —  by  mistake:  remedy] — 
AVhere  money  has  been  voluntarily  paid  under 
a  mistake  the  remedy  is  at  law  and  not  in 
equity.   LaTnb  v.  Cra^fieid,  408 

VoMTNTABT  Sbttlemknt— /o/ss  redtol :  rnvdum 
pactum:  appointment  by  deed:  transfer  of 
shares] — A  married  woman  executed  a  vohm- 
tanr  settlement  containing  a  recital  that  she 
had  paid  2,000{.  to  the  trustee,  and  declaring 
trusts  of  that  sum.  In  point  of  fact  she  had 
not  paid  and  never  did  pay  any  money  to  the 
trustee.  The  trustee  also  executed  the  deed : — 
HM,  that  neither  the  settlor  nor  the  trustee 
incurred  any  obligation  whatever  in  respect  of 
the  2,000;.  Marler  v.  Tommas,  73 

Shares  were  settled  on  trust  for  such  persons  as 
A.  might  by  deed  or  will  appoint.  A.  took  a 
transfer  of  the  shares  into  ner  own  name  in 
the  ordinary  way,  executing  the  transfer  under 
hand  and  seal : — Hdd,  that  this  amounted  to  an 
appointment  by  A.  in  her  own  favour.  Fletcher 
V.  Green,  33  Beav.  426  (1864),  explained,  Ibid. 

Waiveb.    See  Specific  Performance. 

Wastb — timber:  thinning:  timber  estate:  tenant 
for  l\fe] — By  the  general  law  (which  may  how- 
ever be  varied  by  special  custom),  timber  con- 
sists of  oak,  ash  and  elm  of  the  age  of  twenty 
years  and  upwards,  provided  they  are  not  so  old 
as  no  longer  to  have  a  reasonable  quanti^  of 
useable  wood  in  them.  Bonywood  r.  Hony- 
wood,  662 

£xcept  in  the  case  of  a  timber  estate,  a  tenant  for 
life,  impeachable  for  waste,  cannot  fell  timber. 
He  can  fell  anything  that  is  not  timber,  save 
trees  planted  for  purposes  of  special  uUHty  or 
ornament,  the  germens  of  anderwood.  Mid  trees 
which,  *hough  too  young  to  be  properly  timber, 
would  grow  into  timber.    Some,  however,  even 


Digitized  by 


Google 


Vol.43.] 


CHANCERY. 


zzxrii 


of  tbeM  I&Bt  he  may  fell,  if  for  the  purpose  of 
promoting  the  ^wth  of  other  timber  in  the 
same  -wood.     Ibid. 

The  property  in  timber,  felled  by  a  t«naut  for  life, 
or  any  other  person,  or  blown  down  by  a  storm, 
is  in  the  ou-ner  of  the  first  vested  estate  of  in- 
heritance, unless  he  has  colluded  with  the  tenant 
for  life  to  induce  him  to  fell  it,  in  which  case 
equity  will  not  allow  him  to  get  the  benefit  of 
bis  own  wrong.  The  property  in  trees  not 
timber  is  in  the  tenant  for  life,  and  at  law  re- 
mains so  though  he  may  hare  committed  waste 
by  felling  them  wrongfully,  and  made  himself 
liable  for  an  action  of  waste,  but  qiutre  if  equity 
would  allow  him  to  take  the  property  in  trees 
felled  thus.    Ibid. 

Where  timber  which  is  decaying  or  which  for  any 
special  reason  requires  to  be  felled,  is  felled 
with  the  sanction  of  the  Court,  the  proceeds 
are  invested  and  the  income  is  given  to  the 
successive  owners  of  the  estate,  till  the  fund  is 
takea  away  by  the  owner  of  the  first  absolute 
estate  of  inheritance.  The  same  course  is 
adopted  in  cases  of  equitable  waste,  where  oma- 
inental  trees  have  been  felled.    Ibid. 

W^TBt — ^Rights  of  canal  company.  See  Injunction. 

VfAt — obttruciion :  right  to  go  extra  viam\ — If  the 
grantor  of  a  right  of  way  obstructs  it,  the 
grantee  may  go,  estra  viam,  over  the  grantor's 
land;  and  the  grantor  or  a  purchaser  with 
notice  fA>m  him  will  not  be  allowed  to  ob- 
struct the  substituted  mode  of  access  so  long 
as  the  original  obstruction  exists.  &ll>a  v. 
Nettlt/M.  3S9 

Wnx — "  ckUdren  of  my  daughlir  by  her  present 
putative  huaband : "  Ulegitimate  child]  —  Tes- 
tator bequeathed  moneys  in  trust  after  the 
decease  of  his  daughter  for  "  all  the  cliildren 
of  his  said  daughter  whether  by  her  present 
putative  husband  or  by  any  other  person  whom 
she  might  marry,  who  should  attain  the  age  of 
twenty-one  years,  their  executors,  administrators 
and  assies.  But  'u  mse  his  said  daughter 
should  die  leaving  nj  i<uue  either  by  her  said 
putative  husband  ojt  by  any  other  person, 
vho  should  attain  die  age  of  twenty-one 
years,"  then  over.  Testator  at  the  date  of  his 
■win  knew  that  his  daughter  had  an  illegitimate 
son  by  J.  B.,  with  whom  she  was  then  living, 
and  he  recognised  this  son  as  his  grandchild. 
After  testator's  death,  his  daughter  married 
J.  B.,  but  had  no  otlier  child : — Held,  that  the 
illegitimate  child  was  sufficiently  designated 
by  the  will,  and  he  having  acquired  a  vested 
interest  on  attaining  twenty-one,  and  his  muther 
being  sixty-seven  years  of  age,  that  they  were  en- 
titled to  have  the  fund  transferred  to  tlicm. 
In  re  Broum't  Truita,  84 

— mott<y  dut  at  my  deceaie:  unliqiiidattd 
damage$\ — ^Bequest  of  "  all  and  every  sum  or 
sums  of  money  which  may  be  due  to  mo  at  my 


decease  " : — Held,  to  pass  a  cum  of  money  i«- 
covered  by  way  of  damages  in  an  action  by  tes- 
tator's executor  for  a  breach  of  covenant  com- 
mitted by  a  lessee  of  testator  in  testator's 
lifetime.    Bide  v.  Harrixm,  86 

— —  eonttruetion :  tu»  codieilt:  idenfieal  gift 
in  each:  legadet  eumuUitive  or  n<m-cum.vlative\ 
— Testator  having  executed  his  will  in  dupli> 
cate,  subsequently  executed  on  the  same  day 
two  codicils,  almost  in  identical  words,  giving 
by  each  a  legacy  of  6,00M.  to  D.  for  life,  re- 
mainder to  her  children,  with  remainder  over. 
He  then  deposited  one  codicil  with  I).,  the  other 
with  his  solicitor.  A  short  time  afterwards  he 
executed  a  further  codicil,  whereby  he  confirmed 
his  will,  "  except  so  far  as  the  same  is  altered 
by  a  codicil  thereto,  dated  the  2nd  day  of  April, 
1868,  which  last  mentioned  codicil "  he  thereby 
confirmed.  In  1871  he  took  away  from  hia 
solicitor  the  codicil  he  had  deposited  with  him 
and  handed  it  to  D.,  and,  at  his  death,  D.  was 
in  possession  of  both.     Both  were  admitted  to 

Srobate : — Held,  that  the  codicils  were  merely 
uplicates  of  each  other,  and  that  D.  was  only 
entitled  to  one  legacy  of  6,000/.  Whyte  v. 
Whyte,  104 

— —  latent  ambiguity:  parol  evidence:  Chriatian 
name] — Tcstitrix  after  making  specific  bequests 
to  his  niece  Clara  and  "  my  niece  Laura,  second 
ilaughter  of  my  brother,  J.  H.  W.,"  bequeathed 
as  follows :  "  to  each  of  my  nieces,  K.  O., 
n.  M.  T.,  H.  B.  and  Laura  W.  the  sum  of  601." 
and  further  bequeatlied  "  to  each  of  my  nieces 
C.  W.,  Laura  W.,  B.  W.,  M.  E.  S.  S.,  andE.  G.  8. 
the  sum  of  100/.,"  and  gave  the  residue  "in 
trust  for  the  said  M.  E.  S.,  laura  W.,  E.  G.  M. 
and  R.  W."  It  i^pcared  that  the  testatrix  had 
two  nieces,  one  Laura  W.,  a  daughter  of  her 
brother  J.  H.  W.,  and  the  other  Laura  Frances 
Tomkins  W.,  a  daughter  of  her  brother  William 
W.  Parol  evidence  had  been  entered  into  to 
shew  which  Liur.t  was  intended  :• — Held,  that  in 
the  first  gift  the  person  who  was  intende<l  was 
accurately  described  ;  that  there  was  no  latent 
ambiguity  and  that  parol  evidence  was  not  ad- 
missible ;  that  the  same  Laura  W.  mentioned  in 
the  first  gift  took  both  the  legacies  of  501.  and 
100/.  and  also  the  share  of  the  residue.  Webber 
V.  Corbett,  164 

^—  retidtu:  advances] — ^M.  on  the  marriage  of 
his  daughter  covenanted  to  settle  8,500/.,  and  he 
advanced  2,000/.  to  purchase  a  share  in  a  busi- 
ness for  his  son ;  by  his  will  he  gave  the  residue 
of  his  property  equally  between  his  daughter 
and  son  : — Held,  that  these  advances  were  both 
pro  tanto  in  satis&ction  of  the  children's  shares. 
Steventon  v.  Matton,  134 

— —  made  he/or*  the   toiti*  act :  utate  <(f  tru$- 
.tees:    rule    in   Skellei/s   Cate:    eontingtnt  re- 
mainder :    res  judicata]  —  Testator,   by   will, 
dated  in    1827,  devised  fail  estate  to  trustee* 
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and  their  hein  opon  trusts  that  they  and  their 
heirs  should  stand  seized  of  the  same  during  the 
life  of  W.  C,  and  nntil  the  whole  of  testator's 
debts  and  the  legacies  were  paid,  upon  trust,  to 
set  and  let  the  same  and  apply  rents  and  yearly 
profits  and  the  value  of  whatever  timber  might 
be  considered  at  its  best  growth,  from  time  to 
time,  in  dischai^e  of  his  debts  and  legacies 
until  they  were  paid,  and  fix»m  thenceforth  to  pay 
the  rents  to  W.  C.  during  his  life;  and  after 
W.  C.'s  death,  and  payment  of  the  debts  and 
legacies  and  expenses,  testator  devised  the  estate 
to  the  heirs  of  the  body  of  W.  C,  and  for  de- 
fault of  such  issue,  to  his  own  right  heirs.  In 
1830  the  trustees  by  deed  reciting  that  the  debts 
and  legacies  were  paid,  conveyed  the  estates  to 
W.  C.  for  his  life.  W.  C.  shorUy  afterwards 
suffered  a  common  recovery,  and  then  mort- 
gaged the  estate  in  fee  to  W.  In  1861  W.  C, 
the  father,  and  W.,  his  mortgagee,  had  filed  a 
bill  for  a  conveyance  of  the  fee  against  the  heir 
of  the  surviving  trustee  and  W.  C,  the  son 
(W.  C.'s  heir-apparent).  W.  C,  the  son,  instead 
of  asking  to  be  dismissed  as  not  being  heir  during 
his  father's  lifetime,  put  in  an  answer  disputing 
plaintiff's  title.  In  1865  a  decree  was  made  for 
the  conveyance  of  the  fee  to  the  plaintiff.  W.  C, 
the  father,  had  since  died.  This  suit  was  in- 
stituted in  1873  by  W,  C,  the  son,  against  W., 
the  mortgagee : — Ifeld,  1.  That  the  trustees 
took  a  legal  fee  under  the  will,  that  the  rule  in 
Shettetfa  Cate  therefore  applied,  and  that  W.  C. 
acquired  a  good  equitable  fee  by  the  recovery. 
2.  That  if  they  had  only  taken  a  life  estate, 
their  conveyance  of  it  to  W.  C,  the  father,  en- 
abled him  to  suffer  a  recovery,  and  bar  the  con- 
tingent remainders  at  law  and  in  equity,  and 
was  no  breach  of  trust.  3.  That  W.  C,  the 
son,  having  chosen  to  answer  in  the  former  suit, 
was  bound  by  the  decree.  4.  A  general  devise 
to  trustees  and  their  heirs  prima  facie  gives 
the  fee,  and  it  lies  on  the  parties  alleging  that 
they  take  a  less  estate  to  shew  what  less  estate 
they  take.  A  trust  to  set  and  let,  and  a  direc- 
tion to  sell  timber,  are  grounds  for  not  cutting 
down  the  estate.  Colliery.  Walten,2\6 
The  decision  on  the  same  will  in  Collier  r. 
McBean  (34  Beav.  426 ;  s.  c.  34  Law  J.  Bep. 
^N.s.)  Chanc.  665),  that  the  trustees  took  a  fee 
determinable  when  the  debts  were  paid,  disap- 
proved of.    Ibid. 

yfvu.  {continuei) — mwitimaU  ekild  bom  nfUr 
date  of  ttiU] — A  gin  by  will  by  a  testator  or 
testatrix  to  lus  or  her  illegitimate  children  by 
a  particular  person  is  good  as  well  as  to  a  child 
bom  after  as  before  the  date  of  the  will,  if  the 
child  obtains  the  reputation  of  being  such  a 
child  before  the  death  of  the  testator  or  tes- 
tatrix.   In  rt  Goodwin's  TruiU,  268 

—  iUegitimatt  ehUdren :  bequest  to  two  htf  name 
and  a  fuiwre  elate :  child  en  ventre  at  date  of 
will :  publie  policy^ — Under  a  bequest  to  tes- 
tator's reputed  children  C.  and  £.  and  all  other 


tha  children  which  he  might  have  or  be  re- 
puted to  have  by  M.  L.  (his  deceased  wife's 
sister,  with  whom  he  had  gone  tfaruogh  the 
ceremony  of  marriage),  then  bom  or  thereafter 
to  be  bora,  a  child  m  ventre  ta  mere  at  the  date 
of  the  will,  who  was  bom  and  acquired  in  his 
lifetime  a  name  by  reputation  as  Uie  testator's 
child  by  H.  L., — HM  (Loud  Sklbobkx,  L.C., 
diseentiente)  entitled  to  share ;  and  held  by 
the  LoBDS  JusncKS  tJiat  every  child  who  on  the 
will  coming  into  operation  had  acquired  such  a 
name  by  reputation  would  be  entitled  to  share 
in  such  bequest ;  and  that  a  provision  by  will 
for  a  testator's  future  illegitimate  children  is  not 
contra  bono*  mores.  OnUerion  v.  FuUalove,  297 
The  decision  of  Wood,  V.C,  in  Howarih  v.  MUU 
(Law  Rep.  2  Eq.  389)  disapproved  of.  Decision 
of  WicKBNS,  V.C,  reported  42  Law  J.  Bep. 
(M.8.)  Chanc.  614,  reversed.    Ibid. 

gift  of  residue  without  naming  donee:  ta- 

tettacy] — D.,  by  his  will,  gave  all  nis  property 
to  his  executor  upon  trust  for  the  purposes  of 
his  will,  and  after  gifts  of  300/.  to  a  danghter, 
and  five  shillings  a  week  to  his  bod,  J.  D.,  be- 
queathed the  remainder  of  his  property  "and 
any  other  property  of  which  I  may  die  possessed, 
and  I  nominate  and  appoint  my  son,  R.  S.," 
solo  executor ;  but  the  testator  omitted  to  say  to 
whom  he  bequeathed  the  remainder: — Held, 
that  testator  had  &iled  to  express  his  intention, 
and  that  there  was  an  intestacy  as  to  the  re- 
siduary real  and  personal  estate.  Driver  r. 
Driver,  279 

— —  absolute  gift  nibjeet  to  prior  estates:  gift  over 
on  death  without  issue  :  legatee  sttrnting  period 
of  distribution] — Testator  bequeathed  funds  to 

A.  for  life,  with  remainder  to  his  two  daughters 
in  equal  moieties  for  their  respective  lives,  with 
remainder  to  their  children,  and  in  de£snlt  of 
such  children,  with  remainder  to  testator's  two 
sons,  with  remainder  in  case  his  said  sons 
should  both  die  without  issne  to  B.  absolutely, 
and  in  case  B.  should  die  without  issne  then 
over.  B.  survived  A.  and  all  the  testator's  sons 
and  daughters,  who  all  died  without  issne,  and 
finally  died  herself  without  issue  : — Htld,  that 

B.  took  an  absolute  indefeasible  interest  in 
the  funds,  and  that  inasmuch  as  she  snrrired 
the  period  of  distribution,  the  divesting  danse 
never  took  effect    In  re  HeathooUls  Trusts,  269 

_  devise:  posthumous  ehUd:  inienudiaie 
rents:] — Testator  devised  land  to  the  first  scm 
of  J.  M.  in  tail  male,  and  after  making  other 
dispositions  he  gave  the  residue  of  his  ptoperty 
to  trustees  upon  certain  trusts.  J.  H.  had  no 
son  at  testator's  death,  bat  one  was  bom  about 
four  months  afterwards.  The  trustees  of  the 
residue  received  the  intermediate  rents : — Beld, 
that  these  rents  formed  part  of  the  residua 
of  testator's  estate,  the  inCunt  son  being  only 
entitled  to  the  rents  from  his  birth,  is  r» 
Mowlem,  363 
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"survivor"  read  "other":  tenant  in  tail: 

payment  out  of  Court  without  ditentailing 
deed] — Testator  devised  freeholds  in  moieties  to 
the  use  of  A.  and  B.  respectively  for  life,  with 
remainder  to  the  use  of  their  respective  children 
equally  as  tenants  in  common  in  tail,  and  in 
default  of  issne  of  either  A.  or  B.,  then  to 
the  same  uses  in  favour  of  the  "survivor  of 
them  "  and  her  issue  as  thereinbefore  declared 
concerning  their  original  shares;  remainders 
over.  A.  died  leaving  a  child,  who  thereupon 
became  tenant  in  tail  of  A.'s  moiety.  Subse- 
quently B.  died  without  issue : — Held,  that  A.'s 
child  then  became  tenant  in  tail  of  B.'s  moiety, 
"survivor"  being  read  "other."  /n  re  Rovi'e 
Estate,  347 

Fund  in  Court  exceeding  400{.  paid  to  tenant  in 
toil  without  a  disentailing  deed  having  been 
executed.    Ibid. 

— —  ^ecific  bequeitt :  "in  or  <Aout  house  and  pre- 
mises":  purchase  bff  testator  in  transitu] — 
Testator  bequeathed  his  leasehold  mill  to  trus- 
tees upon  certain  trusta,  and  all  the  com  and 
other  articles  which  at  his  decease  should  be  in 
or  about  his  dwelling-house,  mill  or  premises, 
he  gave  to  his  two  sons  absolutely : — Held,  that 
a  cargo  of  wheat  consigned  to  the  testator,  and 
in  course  of  transit  on  the  day  of  his  death, 
passed  to  the  executors  and  not  to  the  sons. 
Lane  v.  Seaell,  378 

——/otfeiture  of  life  interest:  general  words: 
bankriiptcg] — Testator  gave  the  income  of  pro- 
perty to  one  of  his  trustees  for  life,  or  till 
bankruptcy,  or  till  he  should  do  or  suffer  any- 
thing to  deprive  himself  of  the  einoyment  of  the 
income.  He  was  adjudicated  bankrupt,  the 
bankruptcy  was  annulled,  and  ultimately  his 
property  revested  in  himself.  The  trustees 
managed  the  property  so  that  there  was  no 
income  payable  to  him  in  the  meantime: — 
Held,  that  he  had  not  forfeited  his  life  interest 
Sobins  V.  Rose,  331 

married  woman:  separate  estate:  savings: 
balance  at  bankers :  intestacy]  —  A  married 
woman  with  separate  estate  over  which  she  had 
power  of  disposition  notwithstanding  coverture, 
gave  by  will  the  whole  of  the  funds  constituting 
such  separate  estate  upon  trust  for  her 
nephews  and  nieces,  and  also  bequeathed  all 
funds  purchased  out  of  the  savings  of  her 
separata  estate  upon  the  same  trusta.  She 
died,  leaving  a  large  balance  on  her  current 
account  at  her  bankers : — Held,  that  the  testa- 
trix had  not  purchased  any  funds  out  of  the 
savings  at  her  bankers,  and  that  such  savings 
■were  undisposed  of,  and  passed  to  her  husband 
•a  administrator.    Askew  v.  Booth,  368 

»—  prior  invalid  bequest:  gift  of  surplus: 
ehafitg] — S.  bequeathed  600/.  arising  from  such 
part  of  his  estate  as  should  not  be  secured  upon 
mortgages  or  chattels  real,  to  apply  the  income 


to  keep  in  good  repair  the  tombstones  of  himself 
and  several  of  his  relatives,  and  directed  the 
surplus  income  to  be  given  away  on  his  birth- 
day in  charity : — Held,  that  the  prior  gift  to  keep 
the  tombstones  in  repair  being  void,  the  whole 
fund  went  to  the  charity.   Dawson  v.  Small,  406 

—  gift  to  "our  children:"  iUegitimate  chil- 
dren and  subsequent  marriage  with  mother] — 
Testator  having  two  illegitimate  children  by  H., 
married  her,  and  by  his  will,  executed  the  day 
after  his  marriage,  gave  ull  bis  property  "  to  my 
wife  M."  for  life,  with  liberty  to  direct  the  dis- 
posal of  the  property  amongst  "our  children 
by  will,"  in  default  to  be  dinded  "  equally  be- 
tween my  children  by  her."  Testator  in  his 
lifetime  acknowledged  the  two  Ulegitimato  chil- 
dren to  be,  and  treated  them  as,  bis  children, 
and  died  without  ha«ring  had  any  other  children 
by  M.,  leaving  her  and  the  two  illegimate  chil- 
dren surviving  : — Held,  in  a  suit  instituted  by 
M.  to  administer  the  estate  of  testator,  that  the 
two  illegitimate  children  were  the  objecta  of  the 
power  of  appointment  given  to  M.,  and  would 
take  in  default  as  the  children  of  testator  by  her. 
Further  that  they  were  not  precluded  from 
taking  by  the  fact  that  the  testator  might  have 
had  future  legitimate  children  by  M.,  for  such 
children  would  have  taken  as  a  class  with  the 
existing  illegitimate  children.  Dorin  v.  Dorin, 
462 

Wilkinson  v.  Adam  (1  Yes.  &  B.  422),  Beaehcroft 
y.  Beaehcroft  (1  Madd.  430),  and  other  au- 
thorities considered.    Ibid. 

.  deiise  of  lands:  leaseholds:  contrary  in- 

tention :  strict  settlement] — The  object  of  the 
26th  section  of  the  Wills  Act  (1  Vict.  c.  26) 
was  to  abrogate  a  merely  technioil  rule  tending 
in  many  cases  to  defeat  the  intention  of  a  testa- 
tor using  language  in  a  natural  sense,  and  not  to 
establish  instead  of  that  another  technical  rule, 
which  in  particular  pases  might  have  a  like  effect 
in  a  contrary  direction.  The  section  merely 
shifta  the  onus  probandi  in  accordance  with  the 
natural  prima  facie  use  of  language,  and  throws 
it  on  those  who  deny  that  in  a  will  the  word 
"  lands"  is  meant  to  include  customary  copyhold 
and  leasehold  estates.    Prescott  v.  Barker,  498 

The  effect  of  limitations  in  strict  settlement  upon 
such  question  of  construction  considered.    Ibid. 

— —  "presuming  and  believing" :  conditional  gift 
founded  on  beliif  (f  certain  facts]— teattVat 
having  by  his  will  given  4,000i.  to  certain 
charitable  institutions,  made  a  codicil  as  fol- 
lows :  "  Presuming  and  believing  that  the  rental 
of  my  estate  will  produce  16,000/.  a  year,  I  give 
those  institutions  4,000/.  more."  The  income 
of  the  testator's  estate,  however,  was  at  his  death 
much  less  than  16,000/.  a  j(Mt:—HM,  that  the 
testator's  reason  for  the  gift  of  the  second 
4,000/.,  being  the  supposed  increase  of  his  pro- 
perty, and  the  fact  of  such  increase  being  in- 
correct, the  gift  of  this  4,000/.  failed.  Thomas 
X.  Howell,  511 


Digitized  by 


Google 


INDEX. 


[N.S. 


Gifts  founded  on  reasons  applicable  on  the  one 
hand  to  the  legatee,  and  on  the  other  to  the 
testator's  property,  distinguished. — The  Attor- 
ney-General T.  Uoyd  (3  Atk.  661)  observed 
upon.     Ibid. 

Wiu,  (continued) — absolute  interest:  money  re- 
maining after  death  of  legatee :  repugnant  be- 
gtieet] — Testator  gave  all  his  real  and  personal 
estate  to  trustees  upon  trust  to  pay  the  residue 
of  his  personal  estate  to  his  wife  for  her  own 
absolute  use  and  benefit,  and  aft«>r  several  other 
devises  he  gave  all  the  money,  if  any,  that 
should  be  remaining  after  payment  of  his  wife's 
just  debts,  &c.,  to  legatees  named : — Held,  that 
the  widow  took  nn  absolute  interest  in  the  re- 
siduary personal  estate.      Perry  v.  Merritt,  608 

-^^rnade  before  the  WQUAct:  after  acquired  estate: 
adverse  possession  by  trustee  :  Statute  of  Limita- 
tions]— Testator  by  his  will,  dated  in  1824, 
devised  all  his  real  estate,  and  also  all  other  his 
estate  and  effuets  of  which  ho  might  be  possessed 
at  the  time  of  his  decease,  to  trustees,  one  of 
Mliom  was  his  wife,  upon  trust  to  pay  the  rents 
to  his  wife  for  life,  with  remainders  over.  Alter 
the  date  of  his  will  testator  purchased  a  free- 
hold estate.  On  his  death,  his  widow  1>ccame 
sole  trustee  of  the  will  and  entered  into  possission 
of  testators  after-acquired  real  estate  as  well 
as  the  devised  estate,  under  the  belief  that  the 
whole  of  testator's  real  estate  passed  by  his 
will.  After  having  been  in  possession  for  up- 
wards of  twenty  years,  she  was  informed  that 
she  had  acquirccl  a  good  title  to  the.  after- 
acquired  estate  by  adverse  possession,  whereupon 
she  sold  it  to  a  purchaser  for  value : — Bill  filed 
by  a  remainderman  under  the  will  to  oust  the 
purchaser,  dismissed.    Paine  r.  Jones,  787 

—^  charitable  bequest] — A  bequest  of  200^  "  to 
each  of  ten  poor  clergymen  of  the  Church  of 
England,  to  be  selected  by  A."  is  not  a  charit- 
able bequest.     Thomas  v.  jkomeU,  799 

.  tnM  for  sale  and  conversion  of  real  and 
personal  estate:  g{ft  of  share  in  proceeds: 
condition  in  restraint  of  marriage] — H.  B.  by 
his  will  devised  and  bequeathed  his  residuary 
real  and  personal  estate  to  his  two  sons, 
H.  W.  B.  and  C.  B.,  in  trust  for  sale  and  con- 
version, and  for  investment  on  various  securi- 
ties ;  and  he  directed  his  trustees  to  divide  the 
annual  income  of  the  trust  fund,  after  certain 
deductions,  among  his  seven  other  children, 
during  their  lives,  in  specified  shares,  of  which 
his  two  daughters,  L.  P.  B.  and  N.  M.  S.  B., 
were  to  have  ten  each ;  and  he  further  directed 
tliat  after  the  death  of  the  survivor  of  his  said 
seven  children,  the  trust  fund  should  be  divi- 
sible between  his  tvo  sons,  E.  W.  B.  and  C.  B., 
and  their  respective  executors,  administrators 
and  assigns,  in  equal  shares.  By  a  codicil  to 
bis  will  H.  B,  declared  that  on  the  marriage  of 
either  of  bis  daughters,  L.  P.  B.  and  N.  M.  i$.  B., 


the  bequests  of  shares  made  to  them  by  his  will 
should  be  void ;  and  in  lieu  of  the  same  he  gave 
to  such  one  of  them  as  should  have  married 
four  shares  only  for  her  separate  use;  and  he 
gave  such  one  of  them  as  should  remain  un- 
married thirteen  of  the  same  shares,  and  di- 
rected that  on  one  of  his  said  daughters  being 
married  the  three  overplus  shares,  and  in  case 
of  both  his  said  daughters  marrying,  the  twelve 
overplus  shares  should  fall  into  and  form  part 
of  his  residuary  estate,  and  be  divided  as  in  his 
will  was  mentioned.  L.  P.  B.  married  after  the 
death  of  H.  B. : — Held,  that  the  condition  re- 
ducing her  shares  in  case  of  marriage  was  void, 
and  that  she  was,  although  married,  entitled 
to  the  ten  shares  of  the  income  of  the  trust  toid 
during  her  life.    Bellairs  r.  Bellairs,  669 

— .  nepheusa  and  nieces:  husband's  sister's 
children] — Testatrix  by  will  made  this  bequest: 
"I  give  to  my  niece  A.  B.  my  large  china  dish 
and  basin  and  three  china  pUtes."  A.  B.  was 
not  the  niece  by  blood  of  testatrix,  but  of  her 
husband.  The  will  contained  other  specific 
bequests  to  nephews  and  nieces  who  were  testa- 
trix's nieces  by  blood.  Testatrix  also  be- 
queathed a  sum  of  6001.  to  two  trustees  upon 
trusts  for  investment  and  fijr  payment  of  tbe 
income  to  her  sister  E.  B.  for  life,  and  aft«r  her 
decease  she  bequeathed  the  capital  equally 
amongst  the  whole  of  her  nephews  and  nieces 
who  should  be  living  at  her  decease,  declaring 
that  in  case  any  nephew  or  niece  should  have 
died  before  the  period  of  distribution  leaving 
issue,  the  share  of  such  nephew  or  niece  was  to 
go  to  such  issue ;  and  testatrix  directed  her 
trustees  to  divide  the  residue  of  her  household 
furniture  and  effects  amongst,  and  gave  and 
bequeathed  all  the  residue  of  her  personal 
estate  and  effects  to,  all  her  nephews  and  nieces 
who  should  be  living  at  the  time  of  her  decease 
in  equal  shares.  Testatrix  died,  leaving  eleven 
nephews  and  nieces  by  blood,  seven  being  the 
children  of  a  sister  and  four  the  children  of  a 
brother.  At  the  date  of  the  will,  and  death  of 
testatrix,  there  were  nine  nephews  and  nieces 
by  blood  of  her  husband  living,  eight  of  them 
(including  A.  B.)  being  children  of  one  and  one 
being  a  child  of  anotlier  of  testatrix's  husband's 
sisters : — Held,  that  neither  A.  B.  nor  the  oth« 
children  of  testatrix's  husband's  sisters  were  en- 
titled to  share  in  the  household  fomitore  or 
residuary  estate.     Wells  v.  Wells,  681 

ffifl  "J  annuity  to  trustee :  determination  oj 

trusts  and  cesser  of  annuity] — An  annuity  was 
given  by  will  to  A.  B.,  one  of  the  trustees  ot 
the  testatrix,  "  so  long  as  he  should  continue  to 
execute  the  office  of  trustee  under  her  will :" — 
Held,  that  the  annuity  ceased  when  the  estate 
was  handed  over  to  a  cestui  que  trust  absolutely 
entitled.    Hull  v.  Christian,  861 

— —  particular  reeidtu :  ademption :   misdescrip- 
tion :  gift  cum  outre] — Testator  gave  a  fund  to 
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particular  tmsteM,  npon  trust  to  inveat  on  free- 
hold mortgage  enough  to  proTide  for  certain 
annnitiea,  and  gare  the  reaidae  of  that  fund  to 
his  nephew,  J.  A.  The  will  contained  a  general 
residuary  beqneat  Some  of  the  gifts  of  annni- 
tiea, being  charitaUe,  were  void -.—Held,  that 
J.  A.  took  the  whole  of  the  particular  residue. 
Mtcn  V.  Wood,  716 

A  gift  of  a  balance  due  to  testator  from  his  part- 
nership at  a  particular  date  was  held  to  be 
adeemed,  pro  tanto,  bj  drawings  made  before 
his  death  and  partly  befin«  the  date  of  the 
will.    Ibid. 

Shares  in  a  company  were  given,  together  with 
other  property,  and  were  onerous : — Held,  that 
the  legatees  conld  repudiate  the  shares,  and 
take  the  rest  of  the  gift.    Ibid. 

—  appointable  fund.    See  Power. 

—  See  Ademption.  Charge.  Charitable  Le- 
gacy.   Legacy.    Portions.    Mortmain. 

WurDWo  TIP  OF  CoKPAirr — amdgcmalion  tiltra 
viret:  void  shares :  return  of  purchase  moiurf: 
inltrest :  acquiescence :  alteration  of  articles  of 
association'] — In  1864  an  agreement  was  entered 
into  between  the  H.  Company  and  the  I.  Com- 
pany, for  an  amalgamation  and  transfer  of  the 
TOoperty  and  business  of  the  I.  Company  to  the 
H.  Company,  and  special  resolutions  were 
passed  and  approrea  of,  and  confirmed  at 
general  meetings  of  the  H.  Company,  pursuant 
to  the  60th  and  61st  sections  of  the  Companies 
Act,  1862,  for  the  increase  of  their  capital  by  the 
issne  of  new  shares  to  the  shareholders  of  the 
L  Company.  A.  was  a  shareholder  in  the  I. 
Company,  and  applied  for  and  was  allotted 
shares  in  the  H.  Company,  and  paid  160/.  for 
deposit  and  on  acconnt  of  premium  thereon; 
bat  the  shares  were  afterwards  declared  forfeited 
for  non-payment  of  calls.  In  December,  1866, 
the  H.  Company  was  ordered  to  be  wound  up. 
In  Hay,  1868,  at  the  hearing  of  a  cause  in- 
stitnted  by  shareholders  in  the  L  Company, 
who  dissented  from  the  amalgamation,  for  th| 
purpose  of  setting  it  aside,  one  of  the  Vice- 
Cluuieellors  held  the  amalgamation  to  be  ultra 
tt'res.  No  decree  was  drawn  npy  compromises 
were  e£fected  with  the  dissentient  shareholders, 
and  all  proceedings  in  the  suit  stayed,  and 
the  H.  Company  retained  possession  of  the 
assets  of  the  I.  Company,  which  had  been 
handed  orer  to  them  under  the  agreement.  An 
action  at  law  was  commenced  against  A.  for  the 
unpaid  calls  ujion  his  shares,  and  upon  a  special 
case,  in  which  it  was  incorrectly  stated  that  a 
decree  had  been  made  in  the  Chanceiy  suit, 
and  no  mention  was  made  of  the  subsequent 
compromise,  it  was  held  by  the  Court  of 
Common  Pleas,  and  affirmed  in  the  Exchequer 
Chamber,  that  the  amalgamation  being  void  A. 
never  was  a  shareholder  in  the  H.  Company. 
A.  then  took  out  a  summons  in  the  winding-up 
of  the  H.  Company  for  repayment  of  the 
money  paid  by  him  in  respect  of  the  shares: 

Kxw  Sbbibs,  43.— Iin>8X,  Chane. 


—Held  (hy  the  full  Court  of  Appeal),  affirming 
the  decision  of  the  Court  below,  uiat  he  was  en- 
titied  to  recover  the  money  paid  for  deposit 
and  on  acconnt  of  premium,  with  interest  at  6l. 
per  cent  from  the  date  of  the  summons.  In 
re  The  Bank  qf  Hindustan,  China  and  Japan 
{Limited) — Campbdts  Case;  HippesU^s  Ca»e ; 
and  Mison's  Case,  1 

C.  and  H.  were  original  shareholders  in  the  L 
Company,  and  they  also  accepted  and  had 
allotted  to  them  shares  in  the  H.  Company 
upon  the  terms  of  the  amalgamation,  and  paid 
the  deposit,  premiums  and  calls  upon  them. 
Upon  summonses  taken  out  by  C.  and  H., — 
Had,  reversing  the  decision  of  one  of  the  Vice- 
Chancellors,  that  the  Court  was  not  bound  by 
the  decision  of  the  Court  of  law  pronounced  in 
A.'s  case  upon  a  case  erroneously  stated,  and 
that  C.  and  H.  having  entered  voluntarily  into 
the  contracts  of  which  they  had  had  the  full 
benefit,  and  which  had  become  binding  on  the 
company  before  anything  was  done  to  avoid 
them,  were  not  now  eutitied  to  be  relieved  there- 
from.   Ibid. 

Hdd  also  that  the  increase  of  capital  was  well 
effected  by  the  resolutions  without  altering  the 
articles  of  association.   Ibid. 

^—  amalgamation :  sanction  by  liquidators  to 
tranrfer  upon  terms] — In  May,  1866,  resolutions 
were  passed  for  amalgamating  the  F.  Company 
with  the  0.  Bank,  and  to  wind  up  the  F.  Company 
voluntarily  for  enabling  the  amalgamation  to  be 
carried  out.  The  two  plaintilb,  who  had  recently 
purchased  shares  in  the  F.  Company  (the  one 
the  day  before  the  resolutions  for  amal^mation 
were  confirmed,  the  other  shorUy  after)  in  the 
same  month  of  May  contracted  to  sell  their 
shares  and  executed  transfers  thereof.  On  the 
2nd  of  June  following,  and  before  the  transfers 
were  sent  in  for  registration,  the  liquidators  under 
the  voluntary  winding  up  passed  a  resolution 
that  they  would  not  register  any  more  transfers, 
except  upon  the  terms  of  the  transferrors  exe- 
cuting a  deed  by  which  they  shonld  guarantee 
the  payment  of  all  calls  by  their  transferrees. 
The  plaintiffi  not  being  able  to  obtain  transfers 
otherwise  executed  the  deeds  in  April,  1866. 
In  1866  the  voluntary  winding  up  was  super- 
seded by  a  compulsory  winding  up.  In  July, 
1868,  actions  were  commenced  against  the 
plaintiffi  on  their  deeds  to  recover  the  amounts 
due  from  them  for  calls  and  for  damages,  and 
thereupon  the  plaintifb  filed  bills,  alleging  that 
the  liquidation  was  invalid,  and  that  Uie  deeds 
were  obtained  from  them  without  consideration, 
by  misrepresentation  and  concealment,  and 
praying  that  they  might  be  cancelled,  and  the 
actions  stayed.  In  another  suit  ag^iinst  the 
same  company  it  had  been  decided,  and  con- 
firmed on  appeal,  that  the  amalgamation  was 
ultra  vires  and  void : — Hdd,  that  the  liquidation 
proceedings  were  valid  and  could  not  be  set 
aside,  because  the  amalgamation,  for  which 
they  had  been  instituted,  had  been  declared 
void.  Also  that  there  was  ample  consideratioii 
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for  the  deedii,  and  that  there  was  no  evidence 
of  misrepresentation  or  concealment,  and  that 
the  liqnidatorB  were  justified  in  refusing  to  sanc- 
tion the  transfers  except  upon  such  terms  as  they 
thought  were  for  the  benefit  of  the  company. 
Cleve  T.  J%e  Financial  Corporation;  and 
Wittianu  v.  7%«  Same,  61 
It  is  not  the  effect  of  a  compnlsorr  winding  np 
order  to  nullify  proceedings  which  have  been 
taken  under  a  previous  voluntary  winding  up. 
Ibid. 

■WiKDiNG-rp  OF  CoMPAjnf  (continued) — Com- 
panies Act,  1862.'  exception  in  iection  199  of 
"railway  company":  dock  company  with 
power  to  make  branch  railway:  receiver:  plea 
of  iUegality  of  debentures:  costs'^ — A  "dock 
company"  incorporated  by  a  special  Act,  with 
power  to  construct  a  short  subsidiary  "  branch 
railway,"  is  not  a  "  railway  company  "  within 
the  exception  in  section  190  of  tne  Companies 
Act,  1862.  In  re  The  Exmeuth  Docks  Com- 
pany, 110 

A  company  cannot,  on  s  winding-up  petition  pre- 
sented by  a  debenture-holder,  plmd  informality 
on  the  part  of  their  directors  in  issuing  the 
debentures  as  a  valid  objection  to  a  winding-up 
order.    Ibid. 

Where  a  company  is  empowered  by  its  special  Act 
to  raise  money  by  debentures,  and  the  Act  pro- 
vides that  the  debenture-holders  may  enforce 
payment  of  their  debts  by  the  appointment  of  a 
receiver,  the  Court  will  not  make  a  winding-up 
order  on  a  petition  by  a  debenture-holder  who 
has  not  first  tried  the  remedy,  provided  by  the 
special  Act.    Ibid, 

Observations  as  to  costs  of  opposing  winding-up 
petitions.    Ibid. 

^.^ erediiot't  petition:  right  to  winding  up 
order :  petition  to  stand  over] — A  creditor  of  a 
company  who  cannot  get  paid  without  a  winding 
up,  IS  entitled  ex  debito justitia  to  an  order  for 
winding  up.  In  re  The  Western  of  Canada  OU, 
Lands  and  Works  Co.  184 

The  01st  section  of  the  Companies  Act,  1862,  is 
applicable  when  a  petition  for  winding;  up  is 
before  the  Court,  and  does  not  necessarily  pre- 
suppose a  winding  up  order.    Ibid. 

"Where  it  appears  that  Uiere  is  a  reasonable  chance 
of  a  creditor  getting  paid  without  a  winding  up 
Older  sooner  than  if  an  order  was  made,  the 
Court  may  order  a  creditor's  petition  to  stand 
over,  although  the  creditor  has,  under  section 
80  of  the  Companies  Act,  served  on  the  com- 
pany a  formal  demand  for  payment,  and  not 
been  paid  within  the  three  weeks.    Ibid. 

— —  one  of  the  subscribers  of  memorandum  an 
infant] — ^A  company  which  had  been  re- 
gistered as  a  limited  company  carried  on  busi- 
ness for  a  short  time  with  more  than  seven 
shareholders.  On  its  bein^  wound  up  under  a 
snpervision  order  it  was  discovered  tnat  one  of 
the  subscribers  of  the  memorandum  was  an 
infant,  thereupon  a  petition  for  winding  np 


the  company  under  the  199th  section  waa 
presented  by  a  creditor  and  an  order  mads.  In 
rs  The  Hertfordshire  Brewery  Co.,  358 

no  creditors  or  eontrSmiories :  sale  of  eom- 

pan^s property:  liabUity  to  winding-up  order: 
calling  meetings  under  Companies  Act,  1862] 
— A  company  had  been  in  existence  for  four 
years  wiuiout  carrying  on  any  bnaness ;  all 
Its  shares  wen  registered  as  fnlly  paid  np, 
and  there  were  no  creditors.  An  agreement 
having  been  entered  into  for  the  sale  of  its 
property,  a  shareholder  presented  a  petition  to 
winding  np  the  company  with  a  view  to  the 
property  being  sold  nnder  the  direction  of  the 
Coiurt,  other  shareholders,  however,  opposing  the 
petition  on  the  ground  that  the  sale  could  be 
better  e£&cted  without  the  intervention  of  the 
Court,  and  that  there  being  no  creditors  or  oob- 
tiibntories  a  winding-up  order  would  be  uselras. 
Winding-up  order  granted  on  two  grounds. 
First,  that  the  company  being  registered  under 
the  Companies  Act,  1862,  the  liability  to  a 
winding-up  order  existed,  independently  of  the 
question  whether  any  advantage  might  result 
from  such  an  order.  Secondly,  that  as  the  |»o- 
perty  appeared  to  be  of  some  value,  and  the 
shareholders  were  unable  to  agree  as  to  the 
mode  of  sale,  the  sale  could  be  more  advan- 
tageously effected  nnder  the  direction  of  the 
Court.  In  re  The  I\imaeacori  Mining  and  Land 
Co.,in 

The  Court  will  not  direct  meetings  of  creditors  or 
contributories  to  be  called  under  section  01  of 
the  Com^nies  Act,  1862,  except  where  the 
company  is  a  going  concern.    IbicL 

rtfus(U  qf  creditors  daim:  eetion:  st^/ing 

execution] — A  creditor  made  a  claim  in  a  v(dnn- 
tary  winding-up,  but  the  liquidator  refused  to 
take  out  a  summons  to  consider  it.  Thecreditoar 
then  brought  an  action,  and,  the  company  not 
appearing,  he  recovered  judgment  for  the  fnll 
amount.  On  motion  by  the  company, — Held, 
that  the  Court  wonld  restrain  execution  on  the 
terms  of  the  creditor  being  allowed  to  prove  for 
his  judgment,  costs  at  law,  and  costs  of  motion. 
He  The  Pooh  Fire  Brick  and  Blue  Clay  Co.,  447 

informal  advertisement]  —  The  advertise- 
ments of  a  winding-np  petition  must  be  strictly 
in  accordance  with  the  first  rule  of  General 
Orders  of  2l8t  of  March,  1868.  In  re  I%t 
Idarezzo  Marble  Co.  {Lim.),  544 

•^^  costs  of  liquidator  on  appeal]  —  When  a 
liquidator  is  brought  before  the  Court  of 
Appeal  as  a  neutral  party,  his  costs  should  as 
a  nile  be  allowed  out  of  the  estate,  but  the 
Court  of  Appeal  will  make  no  order  on  the 
subject,  but  will  leave  the  matter  to  the  discre- 
tion of  the  Court  below.  In  re  Tie  Wheal 
Fyvyau  Mining  Co.,  599 

^—additional  capital:    eld  shareholders:    new 
shareholders :    fully    paid-t^   shares:   sharei 
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partly  paid-up :  dieitioa  of  turplwi] — A  com- 
penr  having  spent  its  capital,  raised  additional 
capital  by  the  issue  of  nev  shaies,  providing 
that  if  the  company  were  vonnd  ap  before  the 
new  shares  should  be  folly  paid-up  no  call  should 
be  made  on  them,  except  for  payment  of  debts 
remaining  after  realisation  of  all  the  assets,  and 
no  call  should  be  made  on  them  for  repayment  to 
the  old  shareholders.  In  the  winding  up  of  the 
company  more  was  called  up  from  and  paid  by 
the  new  shareholders  than  was  necessary  to  pay 
the  debts,  but  the  new  shares  were  still  not 
fully  paid-up:' — Beld,  first,  that  though  the 
surplus  had  arisen  from  the  payments  of  the 
new  shareholders,  •yet  that,  in  the  absence  of 
any  contract  to  that  effect,  they  were  not  enti- 
tled to  have  it  returned  to  them,  but  that  it 
must  be  divided  rateably  among  all  the  share- 
holders, old  as  well  as  new.  Secondly,  that  the 
old  shareholders  were  not,  under  the  circum- 
stances, entitled  to  have  the  amount  which  they 
had  paid  up  on  their  shares  equalised  with  the 
amount  paid  by  the  new  shareholders  on  theirs 
by  the  return  of  the  excess  before  division  of  the 
surplus,  but  that  the  surplus  was  divisible  ao- 
oo(rding  to  the  amounts  paid  on  each  set  of 
shares.  In  Be  lie  Eclipse  GM  Mining  Co.,  637 

—^pavment  to  petitioner:  protected  tram- 
aelumS — A  creditor  filed  a  petition  to  wind  up  a 
limited  company,  but  delayed  his  proceedings  on 
payment  of  part  of  his  debt  with  a  promise  of 
paymentof  the  remainder.  No  further  payment 
was  made,  and  ultimately  a  winding  up  was 
ordered  on  his  and  other  petitions : — Held,  that 
the  payment  to  him  was  not  a  transaction  that 
ought  to  be  protected  by  the  Court  under  section 
153  of  the  Companies  Act,  1862  (which  avoids 
all  payments  after  the  petition,  unless  the 
Ciourt  otherwise  directs),  and  that  the  money 
must  be  refunded.  In  Re  Liverpool  Civil  Service 
Auoeiation  ;  e*  parte  Greenwood,  609 

mutual  aeeeptaneee :  realisation  of  security : 

ereditoi'i  right  to  retain  proceeds  and  prove] 
—A  bank,  carrying  on  business  in  Bombay 
and  London,  sold  to  "  C.  &  Sons,"  of  Bombay, 
their  acceptances  for  25,000/.,  pa^ble  in 
London  three  and  four  months  after  eight.  In 
payment,  "C.  &  Sons"  gave  the  bank  bills  for 
20,000it.,  drawn  on  C.  &  Co.,  payable  six 
months  after  sight,  and  5,000/.  in  cash,  together 
with  a  further  sum,  by  way  of  discount,  in  re- 
spect of  the  difference  of  times  when  the  bills 
became  due.  "  C.  &  Co."  accepted  the  bills 
drawn  on  them,  and  "  C.  it  Sons  "  indorsed  to 
"  0.  &  Co."  the  bank's  acceptances  for  25,000/. 
The  bank  being  unable  to  meet  some  of  their 
acceptances,  gave  "  C.  &  Co."  a  security  for  pay- 
ment thereof.  Subsequently  the  bank  became 
insolvent,  and  was  ordered  to  be  wound  up. 
Both  "C.  &  Co."  and  "C.  &  Sons "  executed 
assignments  for  benefit  of  their  creditors.  All 
the  acceptances  of  "  C.  &  Co."  had  been  dealt 
with  by  the  bank,  and  were  in  the  hands  of 


third  parties,  but  "  C.  &  Co."  were  the  holders 
of  the  bank's  acceptances  to  the  extent  of 
19,000/.  The  representatives  of  "  C.  &  Co.," 
acting  on  the  erroneous  assumption  that  the 
bulk  neld  their  acceptances  for  20,000/.,  sent  in 
a  claim  in  the  winding  up  of  the  bank  for 
5,000/.  only.  Subsequently,  upon  discovering 
the  fact  that  the  bank  had  parted  with  all  their 
acceptances,  they  claimed  to  be  admitted  to 
prove  to  the  full  amount  of  19,000/.  They  had 
in  the  meantime  realised  their  security : — Held, 
that  the  representatives  of  "  C.  &  Co.,"  as  in- 
dorsees for  value,  were  entitled  to  prove  against 
the  bank  in  respect  of  the  acceptances  held  by 
them ;  and  that  since  the  claim  for  5,000/.  had 
been  made  on  an  assumption  of  facts  shewn 
to  be  erroneous  by  the  uf&aavit  made  in  support 
of  it,  the  case  should  be  treated  as  if  the  claim 
for  the  whole  19,000/.  had  been  made  at  the 
time  when  the  original  claim  for  5,000/.  was 
carried  in,  and  that  being  before  "C.  &  Co." 
had  realised  their  security,  they  were  entitled 
to  retain  the  amount  so  realised  as  well  as  to 
prove  for  the  whole  amount  in  the  winding  up. 
In  re  The  London,  Bombay  and  Mediterranean 
Bank,  683 

——  in  England :  jurisdiction :  foreign  judgment 
and  execution] — ^A  company  registered  in  Eng- 
land under  the  Companies  Act,  1862,  with  an 
ofiSce  in  London,  but  canying  on  business  and 
having  property  in  India,  was  ordered  to  be 
wound  up  compulflorily  by  an  order  of  the 
Court  in  England.  Another  English  company, 
also  carrying  on  business  in  India,  had,  prior  to 
the  winding  up  order,  obtained  in  India  a  judg- 
ment against  the  first-mentioned  company  in  re- 
spect of  a  debt,  and  subsequently  to  the  winding 
up  order  issued  execution  upon  the  judgment 
against  the  property  in  India  of  the  debtor 
company.  The  property  was  subsequently  sold 
under  an  order  of  the  Court  here,  and  a  portion 
of  the  proceeds  was  paid  to  the  creditor  com- 
pany on  account  of  their  debt,  on  their  under- 
taking to  refund  the  same  if  they  were  not 
entitled  thereto: — Held,  that  the  creditor  com- 
pany were  not  entitled  to  retain  the  proceeds, 
but  must  hand  over  the  same  to  the  official 
liquidator  of  the  debtor  company,  for  equal 
distribution  among  the  creditors.  In  re  The 
Oriental  Inland  Steam  Co.  (Lim.)  690 

right  to  prove.    See  Bill  of  Exchange. 

Wrnrass  —  cross-examination :  expenses]  —  The 
party  called  upon  to  produce  his  witness  for 
cross-examination  by  the  opposite  party  in  the 
cause,  must,  in  the  first  instance,  pay  the  ex- 
penses of  the  witness's  production.  Bichards  v. 
Goddard,  144 


-^ansuier:  cross-examination] — The  answer  of 
a  defendant  who  was  unable  to  be  cross-exa- 
mined on  account  of  illness  was  not  allowed  to 
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be  read  as  evidence  on  hie  behalf. 
M-Kenna,  802 


Parier  t. 


Wmnta0(contuiaed)— CSimpmiM  Jet,  1862:  Seot- 
land:  ereditor] — When  a  witneas  in  Scotland, 
Bommoned  under  section  127  of  the  CMupanies 
Act,  1862,  objects  to  be  examined,  the  proper 
coarse  is  to  move  the  Ck>art  of  Chancery  in 
England  that  he  be  ordered  to  attend  foreoami- 
nation  before  the  sheriff  of  his  eonn^,  at  his 
oirn  expense.  Re  Tifne  Chemical  Co.  {Lim.),  S64 

A  creditor  of  a  company  may  be  summoned  to 
ascertain  whether  the  company  hag  an  alleged 
coanter«laiin  against  him.    Ibid. 

— —  See  Company.    Contribntory. 

WoBBS— "  Cash  under  the  control  of  the  Conit," 
191 

"DeUneaUd,"761 


<' Exhausted,"  75 

"Lands,"  498 

—  "  Making  Complaint,"  748 

"  Nephews  and  Kieees,*  681 

"  Offence,"  705 

—  "  Order  and  disposition,"  52 

—  "  Oidinaiy  train,"  430  . 

"  Our  ChildMD,"  463 

"  Residue,"  886 

"Survivor,"  347 
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Baooh,  C  J. 

1873 

Not.  10, 


'} 


Ex  parte  jbffbet; 

Be  BAWES. 


BankrwpUy  Bules,  1870,  r.  292— J?an&- 
ruptcy  pending  Liquidatum— Costs  of  Li- 
quidatioH  Proeeedmgs — Composition — BC' 
ceiver. 

Where  hamkrvptcy  occurs  pending  pro- 
ceedings for  liquidation,  the  costs  of  the 
Uquidaiion  proceedings  must  he  paid  out  of 
the  estate,  wdess  it  can  be  proved  that  they 
were  instituted  from  some  corrupt  or  frau- 
dulent motive. 

This  was  an  appeal  from  as  order  made 
by  the  County  Court  judge  at  Oxford. 

Henry  Mnllinez  Hawes,  the  debtor,  was 
a  wine  merchant  at  Abingdon.  He  com- 
menced business  in  January,  1872,  and 
in  the  course  of  a  few  months  became  in- 
debted to  Messrs.  Lemon,  Hart  it,  Son  for 
upwards  of  4502.,  for  goods  supplied  to 
lum  in  the  course  of  business.  Hawes 
gave  acceptances  for  these  goods,  but 
having  failed  to  meet  the  acceptances 
which  first  became  due,  he,  on  the  1st  of 
November,  1872,  gave  to  Messrs.  Lemon, 
Hart  tt,  Son  a  bill  of  sale  of  the  whole  of 
his  stock  in  trade  and  effoots. 

On  the  5th  of  November,  1872,  Messrs. 
Lemon,  Hart  &  Son  took  stock  of  the 
debtor's  effects,  and  shortly  after,  without 
giving  notice  to  the  debtor,  called  a 
meeting  of  the  creditors,  and  offered  to 
take  the  estate  into  their  own  hands,  and 
to  pay  the  creditors  a  dividend  of  6<.  8<2. 

Niw  Ssans  13. — Baioui. 


in  the  pound.  The  debtor  was  not  present 
at  this  meeting,  and  was  for  two  months 
after  unable,  through  illness,  to  attend 
to  his  affairs.  Durmg  this  time  Lemon, 
Hart  &  Son  took  possession  of  his  estate, 
and  proceeded  to  dispose  of  it.  In  Janu- 
ary, 1873,  the  debtor  was  able  to  leave 
the  Oxford  infirmaiy,  and  attend  to  his 
affairs  again ;  and,  having  instituted  en- 

Juiries  into  tiie  dealings  of  Lemon,  Hart 
;  Son  with  his  estate,  he  became  dissa- 
tisfied with  what  they  had  done. 

On  the  31st  of  January,  1873,  the 
debtor,  under  the  advice  of  his  solicitor, 
Mr.  Jeffery,  filed  a  petition  for  liquidation 
by  arrangement,  and  immediately  after  ob- 
tained the  appointment  of  a  receiver  of  his 
stock  in  trade  and  effects.  The  first  meet- 
ing of  creditors  was  held  on  the  28th  of 
February,  but  the  creditors  refused  to  pass 
any  resolutions  in  favour  of  liquidation  by 
arrtHigement  or  composition,  iJleging  tha^ 
they  preferred  to  aocept  the  offer  of  ti«.  %d. 
in  the  pound  made  to  them  by  Lemon, 
Hart  &  Son. 

The  following  day  Hawes  filed  a  decla- 
ration of  insolvency,  in  the  form  required 
by  the  statute,  and  was  at  once  adjudi- 
cated bankrupt  on  the  petition  of  one  of 
his  creditors,  the  act  of  bankruptcy  al- 
leged being  the  statutory  declaration,  and 
not  the  declaration  of  inability  to  pay 
contained  in  the  liquidation  petition.  Mr. 
Howell,  the  representative  of  Lemon, 
Hart  &  Son,  was  appointed  trustee  under 
the  bankruptcy.  The  costs  of  the  attor- 
ney, receiver  and  accountant,  under  the 
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lignidation,  were  taxed  hj  tbe  registrar 
oftbe  Ck)art,  and  amonnted  to  972. 11«.  6d., 
bat  Mr.  Howell  refosed  to  pay  this  sum, 
on  the  ground  that  the  liquidation  pro- 
oeedings  were  wholly  onneoessary,  and 
without  benefit  to  the  estaie. 

On  the  24th  of  June,  1873,  an  applica> 
tion  to  the  County  Court  at  Oxford,  that 
the  taxed  costs  under  the  liquidation 
might  be  paid  by  the  trustee  out  of  the 
estate  was  ordered  to  be  dismissed. 

From  this  order  Jeffirey  now  appealed. 

The  question  mainly  turned  on  the  oon< 
straotion  of  rule  292  of  the  Bankruptcy 
Boles,  1870,  which  is  as  follows — 

'*  When  bankruptcy  occurs  pending 
proceedings  for  or  towards  liquidation  by 
arrangement  or  compositiou  with  cre- 
ditors, the  proper  costs  incurred  in  rela- 
tion to  such  proceedings  shall  be  paid  by 
the  trustee  under  the  bankruptcy  out  o£ 
the  debtor's  estate,  unless  the  Court  shall 
otherwise  order." 

Mr.  Finlay  Knight,  for  the  appellant. — 
The  construction  to  be  placed  on  rule 
292  is  that  the  costs  of  the  liquidation 
are  to  be  pud,  unless  there  is  some  spe- 
cial reason  to  the  contrary.  In  this  case 
all  the  proceedings  were  properly  con- 
ducted, and  there  is  nothing  in  the  facts 
of  the  case  to  prevent  costs  being 
given— 

Il»  parte  Page,  re  SpringaU,  25  Law 

lines  Rep.  N.S.  716; 
Boche  and  HazlUt'$  Law  of  Bank- 
ruptcy, 600. 

Mr.  De  Oex  and  Mr.  Bond  Cox,  for  the 
trustee. — ^The  matter  was  in  the  discre- 
tion of  the  County  Court  judge,  and  he 
has  exercised  his  discretion  by  refusing 
to  order  these  costs  to  be  paid. 

After  the  first  meeting  of  creditors  had 
foiled  to  come  to  any  resolution,  the  li- 
quidation proceedings  were  no  longer 
"pending,"  within  the  meaning  of  rule 
292— 

E»  parte  Cobb,  re  SecUey,  42  Law  J. 
Bep.  (n.8.)  Bankr.  63 ;  s.  o.  Law 
Bep.  8  Chanc.  727. 
On  the  evidence,  it  is  dear  that  the  cre- 
ditors were  desirous  of  accepting    the 
composition  offered  by  Lemon,  Hart  & 
'  Son,  and  the  debtor  was  not  justified  in 
~  putting  his  estate  to  the  expense  of  liquid- 
Ati(m  against  their  wish. 


Bacon,  C.J.,  stud — ^The  circumBtanoes 
of  this  case  are  of  great  importance,  uid 
probably  of  frequent  occurrence. 

The  292nd  rule  is  plain,  and  it  is  that 
&e  costs  shall  be  paid  out  of  the  estate, 
unless  a  reason  exists  to  the  oontraiy. 
There  may  have  been  fraud  in  the  insti- 
tution  of  proceedings,  in  which  case  the 
Court  will  refuse  to  give  costs ;  but  that 
is  not  so  in  this  case.  It  is  true  Messrs. 
Lemon,  Hart  &  Son's  solicitor  has  made 
an  affidavit,  in  which  he  has  imputed 
mean  motives  to  the  debtor,  but  I  cannot 
find  any  trace  of  fraud  in  the  circum- 
stances of  this  case,  and  such  an  imputa- 
tion ought  not  to  have  been  made. 

It  is  said  that  the  only  reason  tiie 
debtor  had  for  filing  his  petition  for  li- 
quidation was  to  ^ve  costs  to  his  solicitor, 
but  there  is  nothing  to  support  this  alle- 
gation, and  I  think  that,  having  r^ard 
to  the  foot  that  Messrs.  Lemon,  Hut  A 
Son  had  at  the  time  power  to  deal  with 
the  property  as  they  thought  fit,  the 
debtor  simply  did  his  duty  in  acting  as 
he  did.  Moreover,  I  do  not  see  what 
motive  the  debtor  could  have  had  except 
to  preserve  his  property  for  the  gen««l 
body  of  his  creditors.  Then,  directly  the 
debtor  had  signed  his  petition  for  liquida- 
tion, a  receiver  was  appointed;  but  this, 
too,  was  quite  right,  because  the  property 
was  at  the  time  in  the  possession  of  one 
of  the  creditors,  and  the  officer  of  the 
Court  stepped  in,  fmd  held  it  for  the 
benefit  of  all.  It  is  true,  the  orediton 
subsequently  agreed  to  accept  a  oompo- 
sition,  but  tiiat  has  no  bearing  upon  this 
appeal. 

I  think  this  case  comes  clearly  witiiin 
the  rule  cited.  Unless  a  corrupt  and 
fraudulent  motive  can  be  proved  the  costs 
must  be  paid ;  in  this  case  no  such  motive 
has  been  proved,  on  the  contrary,  the  pro. 
ceedings  were  right  and  lawful.  The 
order  made  in  the  County  Court  must  he 
discharged,  and  the  appellant  is  entitled 
to  his  costs  of  t^e  motaon  in  the  Court 
below. 

Order  diteharged. 

Soliciton — Messn.  Phelps  &  Sidgriek,  agents  for 
Hr.  A.  J.  Jeffeiy,  Northampton,  for  appelUot; 
Mr.  Charles  Msllam,  agent  for  Heasrs.  T.  &  Q 
Mallam,  Oxford,  for  trustee. 
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Ex  parte  shellabd  ; 

Be  ADAMS. 


Vot.  43.] 

■  Bacon,  C.J. 

1873. 

Not.  29. 

Stamp Aet,  1870  (33  ^  34  Viet.  c.  97),»«. 
16,  48,  53,  54 — Unstamped  Order  to  pay 
Money  out  of  a  Particular  Fwid — Bill  of 
Exchange  —  Equitable  Asngnment — In- 
atrwnmU  Beeeivaile  in  Evidence — Liqui' 
daiion, 

A  dooummt  vxu  mven  by  A.  to  8.,  which 
wot,  in  fact,  an  order  for  the  payment  of 
money  at  a  future  date  out  of  moneys  pay- 
able at  a  future  time  to  A.  by  third  per- 
eons.  The  document  was  not  stamped: — 
Held  (affirming  the  decision  of  the  Oouniy 
Court  Judge),  that  the  document  ought  to 
Juwe  been  stamped  as  a  biU  of  exchange, 
and  that,  not  having  been  stamped  at  the 
time,  it  could  not  be  received  in  evidence. 
Diplock  V.  Hammond  (5  De  G^,  M. 

&  G.  320 ;  8.  0.  2  Sm.  &  G.  141; 

8.  c.  28  Law  J.  Rep.  (n.s.)  Chano. 

550),  distinguished. 

This  wa8  an  appeal  from  an  order  made 

ST  the  Jndge  of  the  Conntj  Court  for 
loncestersmre,  holden  at  Bristol. 

The  two  debtors,  Adams  &  Kirby, 
carried  on  bosines?  as  contractors  at 
Bristol.  In  the  year  1872  they  had  a 
contract  with  the  Bristol  United  Gas 
Company,  to  execnte  certain  work  on  that 
company's  premises  in  St.  George's  Boad. 
For  this  work  they  required  a  large  qnan- 
titj  of  lime,  which  tney  obtained  from 
time  to  time  firom  Mr.  Joseph  Shellard, 
who  was  a  lime  merchant,  trading  under 
the  firm  of  Messrs.  Shellafd  &  Sons. 

Shellard,  not  being  satisfied  with  the 
Bccnrity,  did  not  send  down  the  lime  as 
quickly  as  it  was  required,  and,  after 
some  negotiation,  and  to  obtain  the  de- 
livenr  of  the  lime,  Adams  &  Kirby  gave 
to  Shellard  as  security  an  order  on  the 
Qaa  Company,  which  was  in  these  terms — 
"  We  shall  be  obliged  by  your  paying  to 
Mr.  Joseph  SheUard,  of  Keynsbam,  the 
snm  of  200{.,  out  of  moneys  payable  to  us 
on  the  completion  of  our  contract  for  cer- 
tain  bnildings  now  being  built  by  ns  for 
your  Company  at  Canons  Marsh,  and  his 
receipt  shall  be  a  discharge  for  the  same." 
This  order  was  dated  the  24th  of  August, 
1872.     It  was  delivered  at  once  to  the 


8 


Gas  Company,  bat  was  not  stamped.  The 
Gas  Company  received  the  order,  but 
declined  to  acknowledge  that  it  was  a 
binding  order  upon  them,  and  stated  this 
to  the  person  who  delivered  it. 

On  the  18th  of  November,  1872,  th^ 
debtors  filed  a  petition  for  liquidation  by 
arrangement  or  composition,  and  on  the 
19th  of  December  following  a  special  re« 
solntion  was  passed  in  favour  of  liqoidft* 
tion  by  arrangement,  and  James  Milne 
was  appointed  trostee. 

At  the  time  the  debtors  stopped  pav- 
ment  they  owed  Shellard  314{.,  and  at  the 
same  time  they  were  entitled  to  a  balance 
of  418J.  from  the  Gas  Company,  The  com- 
pany were,  however,  entitled  to  retain  the 
latter  sum  till  February,  1873,  to  secure 
them  from  loss  if  the  work  done  was  not 
good. 

On  the  11th  of  Jnly  Milne  moved  in 
the  County  Court  for  an  order  declaring 
void,  as  against  him,  as  trustee,  the  order 
for  payment  of  the  24th  of  August,  1872. 
The  Judge,  on  the  hearing  of  tne  motion, 
refused  to  admit  as  evidence  the  order  of 
the  24th  of  August,  1872,  because  it  was 
not  stamped  as  a  bill  of  exchange ;  and,  not- 
withstanding that  Shellard  offeivd  at  the 
hearing  to  affix  the  stamp  and  pay  tho 
penalty,  he  made  the  order  asked  for  by 
the  trustee.  From  this  order  Shellard 
appealed. 

Mr.  Winslow,  for  the  appellant.— The 
trustee  has,  by  his  affidavit,  proved  oar 
case,  and  acknowledged  that  the  debtor 
gave  the  order  to  the  Gas  Company,  and 
Uien  he  objects  to  the  evidence  he  has 
himself  adduced  becanse  it  is  not  properly 
stamped.  It  is  sufficiently  proved,  as  it 
is  admitted  by  the  trustee. 

The  document  is  an  equitable  assign* 
ment  of  the  debt,  and  as  such  we  are  en- 
titled to  prove  it,  on  paying  the  stamp 
and  the  penalty — 

Diplock  V.  Hammond  (ubi  supra); 
McOoumn  v.  Smith,  26  Law  J,  Bep. 
(n.s.)  Chano.  8. 

[Bacon,  C.J. — The  latter  case  does  not 
apply,  because  there  the  document  was 
not  produced  in  the  Court  below.] 

The  only  difference  between  the  two 
cases  is  that  the  position  of  parties  is 
changed,  and  the  onus  of  proof  reversed. 

The  Stamp  Act  of  1870,  section  16, 
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bhews  that  we  are  entitled  to  hare  the 
assignment  stamped  on  payment  of  the 
penalty. 

Mr.  Be  Gex  and  Mr.  Bagley,  for  the 
trostee. — The  present  case  is  ozoepted  ont 
of  the  judgment  in  the  case  of 

Diplock  V.  'Hammond  {ubi  Bupra). 
The  oases  both  at  law  and  in  eqoiiy  are 
uniform  in  shewing  that  an  anthority  to 
pay  money  mast  be  stamped  at  the  time 
as  a  bill  of  exchange — 

Butts  v.  Swann,  2  Brod.  4  B.  78 ; 
Emly  V.  CoIUm,  6  M.  4  S,  144; 
Firhank  v.  Bell,  1  B.  <fc  Ad.  36 ; 
Parsons  v.  Middleton,  6  Hare,  261 ; 
Brayhrooke    r.    Meredith,   13    Sim. 
271 ;  8.  0. 12  Law.  J.  Rep.  (n.s.) 
Ohanc.  289. 
The  o^'ect  of  the  Stamp  Act  of  1870,  as 
it  difiPered  from  previous  Acts,  was  to  in- 
sist on  the  stamps  being  afiBlzed  at  once — 
sections  48  and  54. 

The  document  cannot  be  stamped  by 
the  appellant,  because  it  is  not  in  his  pos- 
eeesion,  bat  is  held  by  the  Gas  Company. 
Mr.  Winslow,  in  reply. 

•  Bacon,  C.J. — The  distinction  between 
assigpnments  and  bills  of  exchange  and 
orders  for  payment,  is  one  which  has  been 
known  for  many  years,  and  has  been  &e- 
quenUy  the  subject  of  decision.  DiplocJc 
T.  Hammmid  (ubi  siipra)  was  a  case  in 
which  a  document  was  held  to  be  an 
assignment  of  the  whole  of  a  fund.  The 
Court  declined  to  force  the  construction 
of  that  document  by  holding  that  it  was 
only  a  bill  of  exchange.  I  have  no  in- 
clination to  find  fault  with  the  decision  in 
that  ctwe,  bat,  in  my  opinion,  it  does  not 
govern  the  present  case.  The  present  is 
a  pure  case  of  an  order  for  payment  of 
money  out  of  particular  funds  at  some 
fntare  day  not  then  fixed,  and,  as  such,  it 
is  liable  to  be  stamped  as  a  bill  of  ex- 
change, and  is  an  order  for  payment  (even 
if  not  strictly  a  bill  of  exchange),  within 
the  meaimig  of  the  Stamp  Act.  It  has 
no  stamp,  and  the  Jac^e  of  the  County 
Coort  conld  not  do  otherwise  than  he  did, 
viz.,  to  declare  that  it  had  no  validity. 
When  it  is  said  that  the  trustee  has  him- 
self furnished  the  requisite  evidence,  and 
that  he  has  brought  it  into  Court  and 
proved  it,  it  is  impossible  for  me  to  attend 
to  that  with  any  BeriousueBs.  He  brought 


it  into  Court  (ae  the  pnrpose  of  obtsining 
the  decision  of  the  Court  that  it  was 
worthless,  and  he  has  succeeded  in  that 
contention.  That  it  would  be  directly 
gainst  the  policy  of  the  Stamp  Act  to 
hold  this  document  valid,  nobody  tan  for 
a  moment  doubt,  who  has  attended  either 
to  the  statute  or  to  the  law  which  was  in 
existence  long  before  either  of  the  Stamp 
Acts  was  passed.  In  my  opinion  the  hand- 
ing of  this  paper  to  the  Gas  Company, 
and  the  manner  in  which  it  was  dealt 
with  by  them,  and  the  intimation  given 
by  them  that  they  could  pay  no  regard  to 
it,  and  that  the  person  who  deUvered  it 
mast  take  his  chance,  all  tend  to  s&ew 
that  the  appellant  was  apprised  at  the 
time  that  the  company  did  not  recognise 
his  claim ;  so  that  to  say  there  has  been 
an  acoeptanoe  of  the  order,  as  there  was  in 
Diplock  V.  Hammond  (ubi  supra),  is  wholly 
out  of  the  question  here.  Upon  reading  tlra 
Act,  and  attending  to  the  evidence  which 
the  appellant  has  adduced,  it  is  quite  clear 
that  the  document  was  meant  to  be,  as  in 
&ct  it  is,  an  order  for  payment  of  money, 
and  being  such,  it  was  wrong,  in  the 
view  of  the  Stamp  Act,  for  the  appellant 
to  accept  it  in  that  form  withont  a  stamp. 
It  is  of  no  vaUdity  in  his  hand,  beoaase  it 
wants  the  stamp  the  law  requires.  In 
my  opinion  the  appeal  fails,  and  nmst  be 
dismissed  with  costs. 

Solicitors — ^Hessra.  Gregory  le  Bovclilfii,  agoitl 
for  Messrs.  Benson  &  Thomas,  of  Bristol,  tea 
appellant;  Messrs.  Walter  Moojen  Ic  Son, 
agents  for  Messrs.  Beckingham,  ctf  Bristol,  tU 
tnutee. 


Bacon,  CJ.*]  Ex  parte  the  kadclute  ik- 
1873.      >      vBsnanrr  ooupaiit; 
Dec.  15.    J  Be  qlovkb. 

Composition — Power  of  Creditors  to  re- 
duce— Dissentient  Creditors — Entraining 
Actions  at  Law — Banlcniptcy  Act,  1869, 
e.  126,  clauses  1,  6,  7. 

Creditors  have  power  by  tnean-s  of  an 
extraordinary  resolution  to  reduce  the 
amovAit  payable  timler  a  composition  ;  and 
creditors  who  Juid  agreed  to  the  original 
resolution,  but  dissented  from  the  resolution 
for  the  reduction,  arc  nevertheless  bound  hy 
the  latter  resolution  when  duly  passed. 
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The  word  "penont"  *»  the  126<&  see- 
Hon  of  the  Bankruptcy  Act,  1869,  does  not 
indvde  creditors. 

Tills  was  an  appeal  from  an  order  made 
in  the'Coonty  Coart  at  Manchester. 

The  debtors,  Messrs.  W.  H.  Glover  & 
Co.,  carried  on  business  as  towel  mann- 
fiustnrers  at  London,  Manchester  and 
Ashton>ander-Lyne. 

On  the  9th  of  November,  1872,  Messrs. 
Qlover  drew  a  bill  of  exchange  for  763Z. 
at  fonr  months  on  Messrs.  Child,  Hornby 
&  Go.  On  the  28th  of  November  Glover 
&  Co.  drew  another  bill  of  exchange  for 
7821.  at  four  months  on  Messrs.  John 
Wille  &  Sons.  Both  these  bills  were  dis- 
counted by  the  appellants,  the  Badoliffe 
Investment  Company.  In  consequence 
of  the  fkilnie  of  the  acceptors  of  both 
these  bills.  Glover  &  Co.  on  the  22nd  of 
January,  1873,  filed  their  petition  for 
Hgnidation  by  arrangement  or  composition. 

At  the  first  meetmg  of  the  creditors  it 
was  resolved  that  a  composition  of  11«.  in 
the  pound  should  be  accepted  in  satisfiuv 
tion  oi.  the  debts  due  to  the  creditors.  This 
resolution  was  confirmed  at  the  second 
general  meeting.  The  composition  was 
to  be  paid  as  fiiUows — 58.  in  the  pound  at 
the  end  of  four  months,  3*.  Qd.  in  the 

Sund  at  the  end  of  seven  months,  and 
.  6(2.  at  the  end  of  nine  months,  the 
time  to  be  reckoned  firom  the  date  of  the 
second  general  meeting.  All  these  instal- 
inents  were  secured  by  promissory  notes 
signed  by  each  of  the  debtors.  The  first 
instalment  of  this  composition  was  duly 
paid.  Just  at  that  time,  however,  ques- 
tions had  arisen  as  to  the  liabiUiy  of 
Messrs.  Glover  on  certain  bills  of  exchange 
as  to  which  they  had  been  advised  that 
they  were  not  liable,  and  which  they  had 
not  included  in  their  statement  of  liabili- 
ties. This  claim  was  advanced  by  Mr. 
James  Halliday,  the  trastee  in  tiie  li<^ai> 
dation  of  the  estate  of  Messrs.  Child, 
Hornby  &  Co.,  and  being  brought  before  the 
Judge  of  the  County  Court  at  Manchester, 
it  was  decided  that  Halliday  was  entitled 
to  prove  against  the  estate  of  the  debtors 
for  7,8812.,  and  payment  was  ordered  to 
be  made  to  HaUiday  of  the  first  instal- 
ment of  the  composition.  In  consequence 
of  this  decision  tiie  debtors  found  it  would 
be  imposaUe  to  pay  the  second  instalment 


of  the  composition.  Not  having  time  to 
summon  a  special  meeting  of  the  credi- 
tors, they  on  the  20th  of  September, 
1873,  issued  a  circular  to  call  a  private 
meeting  on  the  23rd  of  September  to 
decide  on  the  best  course  to  be  taken. 
This  circular  was  not  sent  to  the  Badoliffe 
Investment  Company,  the  omission  having 
been  made  by  mistake,  hut  on  tiie  23rd  M 
September,  immediately  after  the  meet- 
ing, a  letter  was  written  to  the  company 
stating  that  the  creditors  had  at  the  pri- 
vate meeting  resolved  to  accept  2s.  in  the 
pound  in  payment  of  tiie  second  instal- 
ment, instead  of  3«.  6(2.  They  were  will- 
ing to  make  this  arrangement  on  the 
understanding  that  HaUiday  would  accept 
2,0002.  in  discharge  of  all  his  claims 
against  the  debtors'  estate. 

On  the  27th  of  September,  1873, 
actions  were  commenced  at  the  suit  of 
the  Badclifie  Investment  Company  on 
each  of  the  two  bills  of  exchange  for  7632. 
and  7822. 

On  the  8th  of  October  a  statutory 
general  meeting  of  the  creditors  was 
held,  in  pursuance  of  notice  duly  given 
to  all  the  creditors,  and  at  this  meeting  it 
was  unanimously  resolved  that  the  second 
instalment  of  the  composition  should  be 
reduced  from  3«.  6(2.  in  the  pound  to  2s., 
and  that  such  reduced  instalment  should 
be  payable'  on  the  24th  of  November 
instead  of  on  the  24th  of  October.  The 
Badoliffe  Investment  Company  did  not 
attend  this  meeting,  but  notice  of  the 
resolution  was  sent  to  them. 

On  the  9th  of  October  an  order  was 
made  in  the  County  Court  restraining  the 
two  actions  commenced  by  the  Badoliffe 
Investment  Company. 

Against  this  order  the  company  now 
app^ed. 

The  chief  question  turned  upon  the 
construction  of  the  Bankruptcy  Act,  1869, 
B.  126,  clause  6,  which  is  as  follows — 

"The  creditors  may  by  an  extraordinary 
resolution,  add  to  or  vary  the  provisicms 
of  any  composition  previously 'accepted  by 
them,  without  prejudice  to  any  persons 
taking  interests  under  such  provisions 
who  do  not  assent  to  such  addition  or 
variation ;  and  any  such  extraordinary 
resolution  shall  be  presented  to  the  regis- 
trar in  the  same  manner  aiid  with  the 
same  consequences  as  the  extraordinary 
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resolution  by  which  the  composition  was 
accepted  in  the  first  instance." 

Mr,  Little  and  Mr.  Bagley,  for  the  ap- 
pellants.— We  did  not  assent  to  the  reso- 
Intioa  of  the  8th  of  October,  and  when 
the  debtor  did  not  pay  the  instalment  due 
on  the  24th  of  September  we  were  at  once 
entitled  to  adopt  the  course,  which  we  did 
in  fact  take,  and  sue  for  the  original  debts — 
Edwards  y.  Coombe,  41  Law  J.  Bep. 
(n.s.)  C.P.  202  ;  B.  c.  Law  Rep.  7 
O.P.  619. 
The  true  meaning  of  the  6th  clause  of 
the  126th  section   is  that  the  creditors 
may  vary  the  "provisions" — that  is  the 
details — of  the  composition,  but  the  sec- 
tion does  not  give  them  leave  to  vary  the 
amonnt  of  the  composition. 

Third  parties  may  hare  acquired  rights 
under  the  composition,  and  their  interests 
onght  not  to  be  affected  by  any  subse- 
quent variation. 

Mr.  Benjamin  and  Mr.  Alfred  Ba/rratt, 
for  the  respondents. — Any  doubtful  point 
in  the  Act  of  1869  ought  to  be  construed 
by  the  help  of  the  BanJcmptcy  Act,  1849, 
and  section  220  of  that  Act  says,  the  cre- 
ditors may  "  confirm,  alter  or  annul  the 
whole  or  any  part  of"  a  resolution. 

The  amount  of  money  to  be  paid  is 
clearly  one  of  the  "provisions"  of  the 
composition. 

The  word  "persons"  must  be  con- 
Btrued  as  meaning  third  persons,  and  the 
meaning  of  the  section  is  that  creditors 
shall  be  bound  but  that  third  persons 
shall  not.  If  creditors  are  not  to  be 
bound  what  is  the  use  of  the  meeting  at 
all?  Clearly  then  the  composition  is 
valid  for  all,  or  is  valid  for  none — 

Ex  parte  H&rtel ;  re  Thorpe,  42  Law 
J.  Bep.  (n.s.)  Bankr.  34 ;  s.  c.  Law 
Bep.  8  Chanc.  743  ; 
In  re  Hatton,  42  Law  J.  Bep.  (m.s.) 
Bankr.  12;  s.  o.  Law  Bep.  7  Chanc. 
728; 
E»  parte  The  Paper  Staining  Oom- 
pany !    re    Bishop,    Law    B^.  8 
Chanc.  595. 
Mr.  Little,  in  reply. — That  there  is  a 
great  distinction  to  be  drawn  between 
uiis  Act  and  former  Acts  is  shewn  by  the 
judgment  of  Kelly,  C.B.,  in 

Slater  v.  Jones,  42  Law  J.  Bep.  (n.s.) 
Exch.  122  ;  B.  c.  Law  Bep.  8  Exch. 
186.      . 


Bacon,  C.J. — ^Thls  case  is  no  doubt 
one  of  great  importance,  and  not  without 
difficulty,  because  the  whole  ground  of 
the  appeal  is  upon  the  terms  of  the  126th 
section,  and  the  construction  to  be  put 
upon  the  126th  section  is  the  matter  I 
am  most  concerned  with  at  present. 

The  Act  of  1849  has  been  referred  to. 
That  Act  has  been  repealed  and  is  no 
longer  law,  but  it  has  been  considered 
that  it  ought  to  be  taken  in  illustration 
in  constrmng  the  existing  law.  I  think  I 
am  not  only  entitled,  but  I  am  bound  to 
have  regard  to  the  provisions  of  that 
statute  for  the  purpose  of  ascertaining 
what  the  existing  statute  says  and  means. 
Under  the  220th  section  of  that  Act  cer- 
tain powers  were  given  to  the  Court. 
[His  Lordship  then  read  this  section.] 
Now  the  existing  statute  has  made  this 
striking  and  marked  difference  in  the  law 
of  bankruptcy — that  all  or  nearly  all  the 
powers  and  authority  which  were  given 
to  the  Court  under  former  statutes  are 
now  transferred  to  the  creditors.  They 
are  made  the  administrators  and  judges 
of  their  own  affairs  and  they  are,  under 
the  terms  of  the  statute,  bound  by  the 
votes  of  the  majority  of  the  creditors  at 
a  meeting  duly  convened.  One  of  the 
things  contemplated  by  the  existing 
statute  is  to  regard  only  the  intereste  <^ 
creditors,  and  it  is  in  their  interest  alone 
that  the  law  provides  that  it  shall  be  in 
their  power  to  prefer  the  acceptance  of  a 
composition  to  the  issuing  of  proceedings 
in  bankruptcy  against  their  debtor,  or  to 
resorting  to  any  other  legal  remedy  they 
may  possess.  The  126Ui  section  gives 
powers  to  the  creditors,  by  an  "  eztia- 
ordinary  resolution"  at  any  meeting 
under  the  first  paragraph  of  that  section, 
"to  resolve  that  a  composition  shall  bo 
accepted  in  satisfaction  of  the  debts  due 
to  them  from  the  debtor."  The  section 
further  requires  that  the  debtor  at  the 
meeting  which  shall  be  held  shall  produce 
"  a  statement  shewing  the  whole  of  his 
assets  and  debts" — those  being  the  mate- 
rial and  the  necessary  ingredients  for  the 
considei-ation  which  the  creditors  are 
invited  to  bestow  upon  the  subject  then 
submitted  to  tliem.  There  is  no  question 
here  that  those  requisitions  of  the  statute 
were  duly  complied  with.  The  creditors 
agreed  to  accept  the  composition  which 
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hna  been  mentioned  in  tlie  course  of  (he 
discnBsion,    and    by    three    inatabnents, 
the  first  of  which  has  been  paid.    Then 
the  statement  of  assets  and  debts  which 
had  been  laid  before  the  creditors  when 
they  assembled  and  resolved  to  accept  the 
composition,   was  entirely  altered  by  a 
debtv  the  existence  of  which  had  been 
denied  by  the  debtors,  and  which  was 
only  established  against  them  after  liti< 
gation  and  diacossion.    That  alters  alto- 
gether the  basis  on  which  the  original 
reeolntion  had  been  passed,    and  then 
(withoat  giving  thronghont  the  words  of 
the    Lords    Justices    which   have  been 
quoted)   a  state  of  things  arose  incon- 
sistent (no  matter  how)  with  the  object 
of  the  creditors  at    that    meeting.      It 
need  not  be  directly  inconsistent.     The 
Act  of  Parliament  does  not  mean  that, 
by  contemplating  the  existence  of  anv 
such  accident,  for  so  I  mast  read  the  6th 
paragraph  of  the  126th  secticm.     [His 
lionkhip,  after  reading  this  paragraph, 
oontinned.]    It  is  upon  the  words  of  that 
olaose  and  that  alone  that  the  case  of  the 
appellants  rests.    Although  many  other 
topics  have  been  referred  to  in  the  course 
of  the  discussion,  my  attention  is  fixed 
and  my  decision  must  be  guided  upon  the 
construction  which  I  have  to  put  upon 
titat  section,  and,  as  I  have  said,  I  must 
draw  what  this  Act  means  &om  the  law 
as  it  existed  before  this  Act  of  Parliament 
-was  passed.    That  I  may  do  so,  I  must 
consider  what  was  the  general  policy,  and 
what  the  scope  and  the  general  provisions 
of  the  law  establishing  the  administration 
in  bankruptcy,  and  above  all,  I  am  bound 
to  guide  myself  i^ainst  contravening  the 
pohoy  of  the  law,  or  frustrating  those 
proTisiona,  by  any  merely  verbal  construc- 
tion which  can  he  put  upon  some  words 
contained  in  the  section  I  have  referred 
to.    Now  no  doubt,  in  one  way,  the  words, 
"  without  prejudice  to  any  persons,"  may 
be  made  to    be  read   "any  creditors." 
That  I  conceive  is  not  the  meaning  of 
this  clause.    The  creditors  for  all  purposes 
of  majority  and  minorify  were  bound  by 
the  first  resolution.    Their  obligations  are 
.  not  ended  by  the  passing  of  the  resolution. 
The  statute  has  said,  that  in  certain  cases 
the  new  resolution,  or  the  addition  to  the 
resolution  already  passed,  shall  have  the 
Biune  consequences,  both  to  the  debtor 


and  the  creditors,  as  would  have  ensued 
if  it  had  been  the  original  resolution,  but 
it  provides  that  the  new  resolution  shall 
be  "withoat  prejudice  to  any  persons 
taking  interests  under  such  provisions  who 
do  not  assent  to  any  such  addition  or  varia« 
tion."    Now,  does  the  word  "persons" 
there  mean  "  creditors  "?  I  conceive  not, 
according  to  the  true  construction  of  the 
law.    I  conceive  that  having  the  word 
"  creditors,"  which  has    a    significance 
which  cannot  be  mistaken,  and  they  being 
the  persons  who  are  to  be  bound,  and  the 
persons  who  are  to  receive  all  the  conse- 
quences of  their  resolution,  the  same  as 
the  original    resolution,   it  can  be  only 
doing  violence  to  the  meaning  of  the  law 
if  I  were  to  read  the  woid  "  persons  "  as 
meaning  "  creditOTS,"  unless  it  be  impos- 
sible to  suggest  any  other  meaning.     Is 
it  then  impossible  to  suggest  any  other 
meaning,  for  there  may  be,  and  there 
veiy  often  are,  provisions  in  composition 
deeds  which  affect  the  interests  (I  do  not 
say  bind  them)  of  persons  who  are  not 
creditors,  and  who  are  not  concerned  in  the 
statement  of  assets  and  of  debts  ?    There 
may  be  many  such  persons,  but  I  find 
in  this  Act  of  Parliament,  and  in  every 
other  Act  of  Parliament  in  which  com- 
positions are  mentioned,  that  creditors  are 
spoken  of  by  the  name  of  "  creditors." 
It  is  apparent  that  "  creditors  "  only  are 
the  persons  intended  to  be    bound,  for 
the  next  clause  provides  that  "  the  pro- 
visions of  a  composition  accepted  by  an 
extraordinary  resolution  in  pursuance  of 
this  section  shall  be  binding  on  all  credi- 
tors whose  names  and  addresses,  and  the 
amounts  of  the  debts  due  to  whom,  are 
shewn  in  the  statement  of  the  debtor, 
produced  to  the  meetings  at  which  the 
resolution  was  passed,  but  shall  not  affect 
or  prejudice  the  rights  of  any  other  credi- 
tors."    The  meaning  of  that  clause  is,  in 
my  opinion,  perfectly  obvious  and  consis- 
tent with  the  policy,  and  consistent  with 
the  law  as  it  ever  stood  before,  and  as  it 
is  enacted  by  this  statute.     The  explana- 
tion given  by  the  trustee  was  a  perfectly 
satisfootory  one.      No  bad  faith  is  im- 
puted to  anybody  in  the  omission  of  the 
debt  to  Messrs.  Childs,  Hornby  &  Co. 
No  doubt  is  thrown  upon  the  veracity  of 
that  explanation,  and  I  have  no  reason  to 
doubt  tnat  the  excuse  offered  for  not  iD« 
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■ertiag  their  namefl  in  thelistof  erediton 
is  a  perfectlj  tnie  and  valid  excnse.  So 
that  at  onoe  I  am  inmished  with  the 
name  of  a  "  person "  who  is  not  to  be 

Sejndioed  bjanv  "addition  or  variation." 
essrs.  Ghilds  a  Co.  are  "persons,"  or 
the  repreaentatiTe  of  Messrs.  Childs  & 
Co.  is  a  "  person  "  who,  in  the  very  words 
of  the  statnte,  is  not  to  be  "  prejudiced  " 
}^  the  "  withholding  of  his  assent."  The 
creditors  at  the  second  meeting  are  satis- 
fied that  the  statement  of  debts  differs 
from  that  upon  which  thej  had  agreed 
to  accept  a  certain  amount  of  composi- 
tion, and  they  then  assembled,  the  pre- 
sent appellants  having  notice  of  that 
meetinff,  and  having  the  power  of  attend- 
ing ana  saying  or  doing  anything  they 
thonght  fit  at  that  meeting,  and,  I  am 
told  perfectly  unanimously,  agreed  to 
accept  a  modified  composition.  If  that 
is  not  within  the  power  of  creditors, 
then  this  Act  of  Parliament  would  be 
passed  in  vain,  for,  as  we  all  know  very 
well,  a  variety  of  accidents  may  happen 
in  such  cases,  so  that  the  state  of  things 
may  be  changed  from  time  to  time,  and 
changed  either  to  the  prejudice  or  advan- 
tage of  the  creditors. 

Now  see  what  mischief  and  injustice  I 
should  do  to  the  interests  of  the  creditors, 
with  whose  interests  the  appellants'  inter- 
ests are  closely  bound  up  by  the  orig^inal 
reeolation,  and  who  being  in  the  minority 
are  bound  by  the  resolution.  I  should  frus- 
trate and  violate  the  provisions  of  the  Act 
of  Parliament  if  I  suffered  the  appellants 
now,  by  reason  of  the  accident  that  has 
happened  after  the  extraordinary  reso- 
Inuon  was  passed,  to  continue  the  action 
at  law  which  they  undoubtedly  had  a 
right  to  commence  when  the  24th  of  Sep- 
tember had  come  and  gone.  Of  coarse  I 
do  not  intend  to  question  the  validify  or 
the  soundness  of  tne  two  decisions  which 
have  been  mainly  referred  to,  viz.,  Ed- 
wards  v.  Ooombe  and  re  Thorpe  (ubi 
tupra).  They  have  taken  a  view  of  the 
subject  at  variance  with  that  which  I 
happened  to  take,  and  they  must  be  held 
to  be  right  and  I  held  to  be  wrong.  I 
would  guard  myself  accordingly  from 
expressing  any  opinion  that  would  con- 
travene or  in  the  slightest  degree  infringe 
the  principles  which  the  learned  Judges 


of  those  two  tribimals  have  laid  domia 
tiiose  caaes.  Hie  appellants  had  at  hv 
a  right  to  bring  an  action,  and  thejr  have 
exercised  that  right  byissning  awnt,bnt 
they  cannot  esci^  from  the  first  resofai- 
tion  by  which  they  were  bound,  sal^ 
to  the  subsequent  resoluiaon  of  the  eztn- 
ordinary  meeting.  The  extraordinaiy 
meeting  has  been  h^d,  and  the  crediion 
have  determined  to  accept  a  smalkroonw 
position,  and  by  that  resolution  the  ^pd- 
lants  were  as  much  bound  as  by  the 
original  resolutioiu 

I  think  the  course  the  learned  regisbu 
took  in  the  first  instance  was  the  just  and 
proper  course.  When  he  was  asked  to 
restrain  the  actions  he  could  not  do  bo  st 
that  moment,  for  there  was  only  one  set 
of  resolutions  in  existenoe  under  'whid) 
provision  was  made  for  the  composition, 
and  it  had  not  been  performed.  Then 
was,  therefore,  a  right  o{  action,  bai  I 
think  the  Begistrar  would  have  mistukeo 
the  duties  of  Lis  o£Sce  if  he  had  not  post- 
poned his  decision  until  he  saw  what  mi 
the  result  of  the  extraordinary  genenl 
meeting  afterwards  to  be  held,  uid  the 
result  of  that  meeting  was  that  the  cre- 
ditors there  present  nnani  moody  resolTed 
to  accept  a  smaller  composition.  In  my 
opinion  the  appellants  were  then  bound 
under  the  very  terms  of  the  Act  of  Par- 
liament, and  they  could  no  longer  proceed 
with  the  actions  at  law,  which,  W  for 
the  extraordinary  i<eeolutions  t^ey  would, 
under  the  authority  of  the  cases  that  have 
been  referred  to,  have  been  well  entitled 
to  prosecute.  The  consequence  of  pov 
mitting  them  to  do  so  now  would  be  to 
neutraJiise  these  resolutions,  and  I  do  not 
see  any  way  to  do  this  in  aid  of  a  psrfy 
who  was  bound  by  the  first  resolntioiis. 
I  am  bound  to  take  it  that  the  law  &aiiet 
the  creditors  to  vary  or  to  add  to  the  pro- 
vision;) of  the  composition.  I  think  they 
have  done  so  lawfully,  and  there  is  no 
ground  whatever  for  this  appeal,  whidi 
must  therefore  be  dismissed  with  costs. 

Solicitors— Uessn.  Shsv  Sc  Tremellen,  agento  for 
Messw.  P.  &  3.  Wataon,  Bury,  for  appellants; 
Messrs.  Herriman  8c  Pie,  agents  for  Messrs. 
I*arldngton  &  Alien,  Hancheetor,  for  Rspoe- 
dents. 
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1873. 
Not.  7,14.    , 

Itupeetorghip  Deed — Estaie  and  Effects 
of  Debtor — Expectant  Interest  not  enforce- 
able— After  acquired  Property . 

By  a  deed  of  inspectorship,  registered 
■under  the  Bankruptcy  Act,  1861,  s.  192,  it 
was  provided  that  all  the  estate  and  effects 
of  P.,  the  debtor,  should  be  administered  in 
accordance  with  the  bankrupt  law.  At  the 
date  of  the  deed  there  was  in  existence  an 
agreement  between  railway  companies,  to 
which  P.  was  no  party,  by  which  it  was 
agreed  that  the  contract  for  the  execution  of 
the  works  therein  referred  to  should  be  let  to 
P.  or  his  nominee.  P.  afterwards  and 
during  tlie  continuance  of  the  inspectorship 
nominated  contractors,  and  received  from 
them  a  sum  of  8,500Z.  for  so  doing : — ^Held, 
that  this  sum  was  no  part  of  the  estate  and 
effects  of  the  debtor  at  the  date  of  the  deed; 
cUso,  that  upon  the  construction  of  the  deed, 
after  acquired  property  was  not  included 
therein. 

This  was  an  appeal  from  an  order  made 
by  Mr.  Begistrar  Hazlitt,  sitting  as  Ghi^ 
Judge  in  Bankraptcy,  whereby  Mr.  Piercy, 
the  debtor,  was  ordered  to  pay  over  to  the 
inspector,  under  an  inspectorship  deed 
executed  by  him  for  the  benefit  of  his 
creditors,  a  snm  of  8,5002.,  which  had 
been  paid  to  him  under  the  following 
circnm  stances — 

By  an  agreement  entered  into  in  the 
month  of  June,  1866,  between  the  Man- 
chester, Sheffield  and  Lincolnshire  Rail- 
way Company,  the  Great  Northern  Rail- 
way Company,  and  the  Midland  Railway 
Company  of  the  one  part,  and  the  Chester 
and  West  Cheshire  Junction  Railway  Com- 
pany of  the  other  part,  it  was,  amongst 
other  things,  agreed  that  if  a  bOl  then  be- 
fore Parliament  for  authorising  the  Chester 
and  West  Cheshire  Company  to  transfer 
to  the  other  three'companies  their  under- 
taking and  powers  of  raising  capital  should 
become  law,  those  three  companies  would 
within  a  month  after  the  passing  of  the 
Act,  pay  to  the  Chester  and  West  Ches- 
hire Company,  or  to  Mr.  Piercy  as  their 

N>w  Sbbim,  43. — Bamxb. 


nominee,  7,5002.,  to  cover  the  costs  and 
expenses  preliminary  and  in  relation  to  the 
promotion,  obtaining  and  passing  of  'ttie 
Chester  and  West  Cheshire  Railway  Act, 
1865  (28  &  29  Vict.  o.  cczcii.),  and  that 
the  contract  for  the  constmction  of  the 
railway  should  be  let  to  Mr.  Piercy,  who 
was  the  engineer  and  promoter  of  the 
Chester  and  West  Cheshue  Company,  or 
to  his  nominees,  upon  terms  to  be  settled 
by  arbitration  in  case  of  difference. 

Mr.  Piercy  was  no  party  to  this  agree- 
ment, but  he  took  an  aotiye  part  in  the 
preparation  of  it,  and  in  promoting  the 
Act  authorising  the  transfer  of  the  under- 
taking and  powers  to  the  three  companies, 
which  was  passed  in  1866  (29  &  30  Vict, 
c  cccli  I 

On  the  15th  of  March,  1867,  Mr.  PierCT 
executed  an  inspectorship  deed,  by  whicn 
it  was  provided  that  the  debtor's  estate 
and  effects  should  be  administered  in 
bankruptcy,  and  be  wound  up  under  in- 
spection, and  this  deed  was  duly  registered 
under  the  Bankruptcy  Act,  1862,  s.  192. 
The  material  clauses  of  this  deed  are  set 
out  at  length  in  the  Lord  Chancellor's 
judgment. 

]^  1871  Mr.  Piercy,  with  the  approval 
of  the  three  companies,  nominated  Messrs. 
Rose  &  Elnight,  of  Manchester,  contrac- 
tors for  the  execution  of  the  works,  and 
received  from  them  as  the  consideration 
for  the  nomination  3,5002.  This  sum, 
on  the  application  of  the  inspectors,  the 
registrar  ordered  Mr.  Piercy  to  pay  over 
to  them.  Mr.  Piercy  appealed  from  Uie 
order. 

Mr.  Boxbwrgh  and  Mr.  Loeock  Webb,  for 
the  appellant,  contended  that  the  debtor's 
expectation  of  some  benefit  to  accrue  to 
him  under  the  agreement  between  the 
railway  companies,  to  which  he  was  no 
party,  and  which  he  oould  not  enforce, 
was  no  part  of  the  estate  and  effects  of 
the  debtor  within  the  meaning  of  the 
inspectorship  deed,  nor  did  the  d^d  relate 
to  after  acquired  property.  All  that  the 
inspectors  could  claim  was  whatever  would 
have  passed  to  his  assignees  if  he  had  been 
made  bankrupt. 

Mr.  De  Oex,  Mr.  Beresford    and   Mr. 

Brough,   for  the  respondents,  contended 

that  the  debtor's  expectations  under  the 

agreement  passed  by  the  deed,  and  the 
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&ct  that  he  oonld  not  have  filed  a  bill  to 
enforce  the  contract  was  immaterial,  the 
deed  passed  whatever  interest  he  had. 
But  even  taking  the  money  to  be  after 
acquired  property,  it  was  bonnd  hj  the  in* 
spectorship  deed  so  long  as  the  inspector* 
ship  contmoed,  in  the  same  way  as  all 
property  acquired  by  a  bankrupt  during 
the  oontinnance  of  the  bankruptcy,  passed 
to  the  assignees — 

The  Bankruptcy  Act,  1869,  seo.  15. 
sub-sec.  3 ; 

The    Bankrupt    Law  Consolidation 
Act,  1849,  seo.  141. 
A  reply  was  not  called  for. 

Thk  Lobd  Chancbllob. — ^We  hare  no 
doubt  whatever  in  this  case.  The  first 
point  argued  was  that  at  the  time  of  the 
inspectorship  deed,  dated  in  March,  1867, 
Mr.  Piercy,  the  debtor,  was  entitled,  as 
part  of  his  estate,  within  the  meaning  of 
that  deed,  to  some  right  against  the  three 
railway  companies  which  have  been  men- 
tioned, which  right  is,  in  effect,  represented 
at  the  present  time  by  a  som  of  3,500Z., 
obtained  by  him  by  the  sale  of  the  alleged 
right  to  somebody  else  in  July,  1871. 

Now  the  so>caUed  right  accrued,  if  at 
all,  in  this  manner.  It  appears  that  Mr. 
Pierqy  had  been  engineer  and  promoter 
of  a  railway  company,  which,  as  far  as  we 
can  indge,  never  made  any  railway,  and 
which  parted  with  its  staius  and  whatever 
it  had  to  part  with  to  other  companies,  by 
an  agreement  which  was  made  in  the 
month  of  June,  1866.  It  seems  that  in 
the  negotiation  of  that  agreement  Mr. 
Pieroy,  who  was  a  creditor  to  the  amount 
of  7,5002.  of  the  original  Cheshire  Com- 
pany, acted  as  the  agent  of  that  company, 
and  was  therefore  perfectly  cognizant  of 
what  took  place.  He  also  acted  as  their 
agent  in  promoting  a  bill  in  Parliament 
which  was  necessary  for  the  purpose  of 
effecting  the  agreement  between  the  com- 
panies. That  agreement  is  made  between 
the  oompanies,  sealed  with  their  seals  and 
one  to  which  Mr.  Piercy  is  no  party.  It 
consists  entirely  of  certain  mutual  agree- 
ments between  the  four  companies,  of 
which  the  Cheshire  Company,  for  which 
he  had  been  acting  as  engineer,  and  as 
promoter  and  agent,  was  one.  One  of  the 
clauses  in  that  agreement  dealt  as  be- 


tween the  oompanies  with  the  debt  of 
7,500{.  due  to  him  &om  his  own  oompu; 
in  this  way.     It  provided  that  the  del^ 
should  be  assumed  by  the   parchasiiig 
companies,  and  should  be  paid  by  them  to 
the  selling  company,  which  was  the  debtor, 
or  to  Mr.  Pieroy  as  their  nominee.  Ckarif 
that  was  not  an  agreement  with  Piercj 
in  any  way  whatever,  direct  or  indirecL 
It   was  an  agreement  between  the  two 
companies  wmch  would  have  been  sttiB- 
fied  by  the  payment  of  that  money  to  the 
selling  company ;  and  if  the  money  had  not 
been  paid,  Pieroy  would  have  had  no  ckim 
whatever  against  the  purchasing  com- 
panies. '   With  r^ard  to  the  matter  now  in 
question,  it  stands  thus  :   The  proviaon 
was  that  in  contemplation  of  the  fdtare 
making  of  the  lines,  for  which  the  Belling 
company  had  been  originally  oonstitated, 
by  the    purchasing  companies    (who,  I 
think,  were  to  have  a  longf  please  eqairalent 
to  an  interest  in  perpetuity),  those  com- 
Muiies  agreed  to  let  the  contract  to  Mr. 
Piercy  upon  certain  terms.  Mr.  Piercy  i» 
no  pwrty  to  the  deed  :  Mr.  Pierqr,  ia  no 
shape,  manner  or  form  whatever,  entoed 
into  any  agreement  upon  that  occasion :  he 
is  as  free  as  if  no  such  agreement  had  ertr 
been  nuide,  and  it  is  not  with  him  tiiit 
this  arrangement  is  made.    In  my  opinion, 
Pierqy  is  a  mere  and  entire  stranger  to 
that  contract.      The    contracting  oom- 
panies were  complete  masters  of  it  kim 
that  time  until  the  year  1871,  when  some- 
thing was  actually  done  npon  the  footing 
of  it  with  their  ooncuirence,  when  Uiey 
entered  into  the  contract  yriih  Knight » 
Hose.    At  the  time  when  Mr.  Piercf  ex- 
ecuted the  deed  of  inspectorship  in  Mucli, 
1867,  the  contract  vested  in  bun  no  pro- 
perty at  law  or  in  equity — ^no  ri^ht  of 
action  or  suit  at  law  or  in  equity,  m  hi» 
own  name  or  in  any  other  person's  name, 
nor  any  power  which  he  could  exercise 
for  his  own  benefit.    That  being  so,  tlie 
registrar's  order  cannot  be  sustained,  nn- 
less  the  second  argument  which  has  been 
addressed  to  us  prevail,  viz.,  that  this 
deed  of  inspectorship  practically  paaaed, 
or  bonnd  at  all  events,  all  propwty  what- 
soever which  Mr.  Piercy  might  acquire 
until  one  of  the  two  events  contemplated 
happened,  one  of  them  h&ng  the  payment 
of  208.  in  the  pound  to  all  the  crediton, 
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and  the  other  being  the  granting  of  a 
certain  certificate  fonnded  upon  the  assign- 
ment of  the  then  existing  property.  The 
argnment  is  that  nntil  one  or  other  of 
those  events  had  happened,  all  property 
which  he  might  acquire  wonld  pass  in  the 
same  manner  as  in  bankruptcy.  That  is, 
in  mj  judgment,  a  mere  question  of  the 
oonsiamction  of  the  deed.  Neither  of  those 
events  has  happened.  He  has  not  paid 
20«.  in  the  ponnd,  and  he  has  not  assigned, 
though  he  has  been  called  upon  to  assign, 
his  remaining  estate,  and  he  has  not  re- 
ceived his  certificate  which  would  be 
equivalent  to  a  discharge.  If,  therefore, 
the  large  construction  suggested,  that  his 
fntnre  property  would  pass,  can  be  main- 
tained, it  would  appear  that  the  3,5002. 
was  obtained  by  him  in  the  year  1871,  by 
selling  such  power  of  recommendation  as 
he  might  de  facto  then  possess,  and  that 
money  having  come  into  his  pocket  which, 
though  not  an  interest  at  law  or  in 
equi^,  or  property  in  any  sense,  yet  as  a 
mere  fact  the  contract  waa  the  means 
of  bringing  into  his  pocket  in  1871,  of 
course  when  it  did  come  into  his  pocket, 
it  would  be  bound  by  the  deed.  But  is 
tiiat  the  oonstmction,  the  sound  construc- 
tion, of  the  deed  P  I  think  not.  It  de- 
pends upon  the  language  of  the  instrument 
which,  in  my  judgment,  is  not  controlled 
as  to  its  cons^ction  by  anything  in  any 
Act  of  Parliament.  The  mater^  parts, 
which  it  seems  to  me  necessary  to  men- 
tion for  the  purposes  of  my  decision,  are 
found  in  the  preamble  on  page  1,  and  in 
section  21  of  the  document  itself.  The 
preamble  at  page  1  says  this :  "  And 
whereas  it  has  been  proposed  to  the  cre- 
ditors, that  all  the  estate  and  effects  of  the 
debtor,  subject  to  the  provision  herein- 
after contained,  whether  separate  or  joint 
with  any  other  person  or  persons,  shall  be 
got  in,  realised  and  administered,  under 
such  inspection  as  hereinafter  mentioned, 
and  the  creditors  have  assented  to  the  said 
proposal.  And  whereas  the  estate  and 
effects  last  aforesaid  is  and  are  (according 
as  the  context  may  require)  included  in 
the  expression  hereinafter  used,  '  the  said 
estate.'  "  In  my. judgment,  according  to 
the  natural  meaning  of  the  words,  "  the 
estate  and  effects  of  the  debtor,"  not 
mentioning  anything  not  then  in  exist- 


ence, wonld  extend  only  to  his  then  exist- 
ing estate  and  effects,  unless  words  were 
elsewhere  found  in  the  deed  to  shew  an 
intention  to  g^ve  them  a  larger  operation ; 
because,  first  of  all,  "  the  estote  and  effects 
of  the  debtor,"  naturally  refer  to  that 
which  at  the  date  of  the  contract  was  so 
described ;  secondly,  they  are  to  be  got  in, 
reaUsed  and  administered,  and  the  words, 
"  whether  separate  or  joint  with  any  other 
person  or  persons,"  confirm  that  construc- 
tion. Now,  we  have  both  of  us  carefolly 
looked  through  the  deed,  and  we  find  no- 
thing whatever  in  the  context  of  any  part 
of  it,  which  tends  to  support  the  view 
that  those  words  were  meant  to  apply  to 
after  acquired  property.  Indeed,  it  seems, 
that  the  2nd  and  2l8t  clauses  rather  tend 
to  a  contrary  conclusion.  The  2nd  clause 
is  in  these  words  :  "  That  it  shall  be  law- 
ful for  the  inspectors,  in  their  or  his  dis- 
cretion, to  direct  and  authorise  the  debtor, 
and  hu  heirs,  executors  and  adminis- 
trators, as  occasion  may  require,  under 
their  or  his  discretion  and  control,  to 
carry  on  and  conduct  for  the  purpose 
of  winding-up,  and  to  wind-up,  the  said 
businesses,  trades  and  occupations,  and 
the  affairs  and  transactions  thereof,  and 
to  collect,  get  in  and  realise  Ute  said 
estate  under  the  provisions  of  these  pre- 
sents " — Now,  it  is  to  be  observed,  that 
so  &r  as  the  "heirs,  executors  or  ad- 
ministrators," are  concerned,  it  is  mani- 
fest that  that  could  only  apply  to  specific 
property  that  is  bound  by  the  deed,  and 
not  to  the  uncertainty  of  ftiture  acquisi- 
tions, and  "the  busmesses,  trades  and 
occupations,  and  the  afiBedrs  and  transac- 
tions thereof"  could  only  apply  to  the 
existing  businesses,  and  could  not  con- 
template the  entering  into  any  new  trans- 
actions. Then  the  sentence  proceeds 
thus :  "  and  for  the  purposes  aforesaid  to 
manage  and  realise  the  said  estate,  and 
the  assets  invested  therein,  or  otherwise 
belonging  thereto,  and  particularly  to  deal 
with  all  contracts  entered  into  by  the 
debtor,  either  separately  or  jointly  as 
aforesaid,  in  such  way  and  manner  as  the 
inspectors  shall  think  expedient  or  desir- 
able." Tha,t  prima  fade  relates  to  exist- 
ing contracts,  contracts  "entered  into 
either  separately  or  jointly,"  and  not 
future  contracts.     And,  lastly,  the  clause 
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conclades  in  this  way,  that  all  this  engage- 
ment to  do  these  things  under  the  direc- 
tion of  the  inspectors  for  the  purposes  of 
the  deed  is  subject  to  this  provision :  "  but 
not  so  as  to  interfere  with  the  discharge 
bj  the  debtor  of  his  duties  as  an  engineer, 
whether  consulting  or  in  chief  or  other- 
wise." It  contemplates  therefore  that  from 
and  after  the  date  of  the  deed  there  would 
be  certain  things  which  he  would  be  at 
liberty  to  do  on  his  own  account,  independ- 
ently  of  and  notwithstanding  his  engage- 
ments under  the  deed.  But  the  argument 
on  the  other  side  comes  to  this,  that  if  he 
did  those  things,  every  shilling  which  he 
realised  by  acting  as  consulting  engineer, 
or  as  engineer  in  chief,  must  be  brought 
within  the  focus  of  the  deed  itself.  Then 
the  21st  clause,  to  which  I  wUl  refer,  is 
this :  "  That  at  any  time  before  the  whole 
of  the  said  estate  shall  have  been  duly  ad- 
ministered " — looking  very  much  as  if  it 
were  a  definite  thing  which  would  run  off 
in  the  natural  course  of  events — "  or  be- 
fore dividends  to  the  amount  in  the  whole 
of  20«.  in  the  pound  shall  have  been  paid 
to,  or  realised  and  provided  for  all  the  said 
creditors,"  shewing  distinctly  that  the 
administration  of  the  whole  estate  was 
contemplated,  which  might  have  happened 
though  20<.  in  the  pound  should  not  have 
been  paid,  the  said  debtor  shall,  if  the 
said  inspectors  or  inspector  require  the 
same,  effectually  convey,  assure  or  as- 
sign all  his  said  estate  then  remaining 
outstanding,  or  not  theretofore  dealt  wii£ 
under  the  powers  herein  contained." 
Those  words,  to  say  the  least,  must 
naturally  refer  to  the  case  of  the  as- 
signment of  the  estate,  of  which  the 
quantum  was  ascertained  at  the  date  of 
the  deed,  which  might  be  afterwards 
diminished  by  dealings  under  the  deed, 
and  of  which  a  definite  part  would  at  any 
time  subsequent  to  those  dealings  be  re- 
maining outstanding. 

I  wiU  add  that,  as  far  as  I  can  judge,  it 
would  be  an  unreasonable  thing,  having 
regard  to  the  nature,  purposes  and  objects 
of  such  deed,  to  so  extend  its  operation  as 
the  respondents  contend  that  it  should  be 
extended.  For  these  reasons,  I  am  of 
opinion  that  the  order  of  the  Registrar 
cannot  be  sustained,  and  that  the  appeal 
must  be  allowed. 


Mellish,  L.  J. — ^I  am  of  the  same  opi- 
nion. "With  respect  to  the  first  point,  it 
appears  to  me  that  in  order  that  this  sum 
might  come  within  the  scope  of  the  deed, 
there  ought  to  have  been  evidence  that 
there  was  a  contract  between  Mr.  Piercy 
and  the  original  Cheshire  Company,  thi^ 
for  a  valuable  consideration  moving  from 
Mr.  Pieroy,  he  should  have  the  benefit  of 
the  contract  into  which  the  Cheshire 
Company  was  to  enter  with  the  other  tliree 
companies  for  the  employment  of  Mr. 
Piercy,  or  else  it  must  be  proved  that 
there  were  such  facts  in  the  case  as  would, 
in  a  Court  of  Equity,  make  the  Cheshire 
Company  a  trustee  for  Mr.  Piercy  with 
reference  to  that  covenant,  so  as  to  entitle 
Mr.  Piercy  to  use  the  name  of  the 
Cheshire  Company  in  sningthe  other  three 
companies,  if  they  refused  to  give  him  the 
benefit  of  the  covenant. 

Now,  the  actual  facts  appear  to  be 
these :  Mr.  Piercy  was  the  promoter  and 
engineerof  the  Cheshire  Company.  Being 
the  promoter  and  engineer  of  the  com- 
pany, if  the  company  sold  their  lines  to 
the  other  three  companies,  Mr.  Piercy  had 
a  very  reasonable  expectation  that  he 
would  have  the  benefit  of  any  contract 
that  might  be  made  for  the  making  of 
those  lines.  They  probably  would  eitiier 
make  a  contract  with  him  or  else  would 
make  a  contract  with  somebody  whom  he 
would  appoint  to  be  contractor,  but  he 
had  no  legal  right  to  it.  If  they  had 
chosen  to  quarrel  with  him,  and  to  give 
the  contract  to  some  other  person,  he 
would  have  had  no  remedy  at  law  or  in 
equity.  He  merely  had  that  sort  of  ex- 
pectation. Then  he,  having  that  expec- 
tation, is  employed  by  the  selling  company 
as  their  agent  to  negotiate  the  sale  of  their 
lines  to  the  other  three  companies;  and 
then,  I  dare  say,  with  the  consent  of  the 
directors  of  the  Cheshire  Company,  he 
puts  in  a  clause  for  his  own  benefit,  by 
which  the  other  three  companies  are  made 
to  covenant  with  the  Cheshire  Company 
that  they  will  employ  Mr.  Piercy.  But 
then  he  gave  no  consideration  for  that. 
It  was  simply  the  case  of  a  company 
wishing  to  benefit  a  person  who  had  been 
their  promoter  and  engineer,  by  providing 
that  ho  should  have  the  benefit  of  the 
contract  when   they  sold  their  lines  to 
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otiher  companiea.  In  my  opinion,  if  the 
Cheshire  Company  had  happened  to  quar- 
rel with  him  for  any  reason  whatever 
after  that  contract  had  been  made,  they 
might  have  released  the  other  three  com- 
panies from  that  coTenant,  or  might  have 
refoBed  to  act  upon  it.  He  had  a  sort  of. 
moral  claim  to  get  the  contract ;  a  sort  of 
probable  expectation  that  he  wonld  get 
the  benefit  of  it,  but  he  had  no  right  that 
he  could  enforce  either  at  law  or  in  equity. 
In  my  opinion,  the  benefit  of  the  prol»- 
bility  tl^t  he  would  get  the  contract 
would  not  pass  to  his  assignee  in  case  he 
were  made  bankrupt. 

Then,  with  respect  to  the  second  point, 
the  Lord  Chancellor  has  called  attention 
to  the  material  clauses  of  the  deed,  and 
I  do  not  think  it  neocessary  to  go  through 
them  again;  but  I  would  ol»erve  tins, 
which  in  fact  I  undertood  to  be  admitted 
in  ai^nment,  that  if  you  suppose  a  general 
case  of  assignment  of  all  a  man's  estate 
and  effects  for  the  benefit  of  all  his  credi- 
tors, unless  it  refers  in  terms  to  his  future 
estate,  beyond  all  question  that  future  estate 
will  not  pass.  In  my  opinion  theroisnosub- 
stantial  difference  between  an  assignment 
for  the  benefit  of  creditors  and  a  deed  for 
winding-up  under  inspection.  The  real 
essential  difference  between  the  two  is 
this,  that  whereas  the  assignment  for  the 
benefit  of  the  creditors,  under  the  opera- 
tion of  the  Act  of  1861,  passes  all  the 
debtor's  estate  and  effects,  and  his  choles 
in  actum  to  the  trustees,  so  as  to  give  the 
trustees  the  right  to  sue  at  law,  an  in- 
spectorship deed  is  only  in  fact  an 
assignment  in  equity,  leaving  the  legal 
etitate  still  in  the  debtor's  hands.  It  is  an 
assignment  in  equity,  and  there  always  is 
or  has  been,  in  most  deeds  that  I  have 
seen,  in  order  to  give  secnriiy  to  the  cre- 
ditors if  the  debtor  should  abuse  the 
powers  that  he  has  from  having  the  legal 
estate  remaining  in  him,  power  given  to 
the  inspectors  to  call  upon  the  debtor  at 
any  time  to  assign,  and  that  power  is  con- 
tained in  this  deed  ;  and  that  assignment, 
if  executed,  would  be  an  assignment  of 
his  then  estate  and  effects.  There  are  no 
words  in  the  deed  which  could  possibly 
pass  his  future  property,  and  I  cannot 
think  that  a  deed  for  winding-up  onder 
inspection  was  intended  to  relate  to  any- 


thing more  than  an  assignment  would 
relate  to. 

Directly  after  the  debtor  had  executed 
this  deed,  if  in  some  way  he  had  abused 
his  powers  under  the  deed,  the  inspectors 
would  at  once  have  called  upon  him  to 
execute  an  assignment,  and  such  an  as- 
signment would  not  have  passed  his  future 
estate  and  effects. 

Therefore  I  am  of  opinion  that  the 
right  to  this  sum  never  passed  to  the 
inspectors,  and  that  the  order  of  the 
Begistrar  must  be  discharged. 

Solicitors — Messrs.  Lawranee,  Plews,  Boyep  &  Co., 
for  appellant ;  Mr.  H.  Skynner,  for  respondents. 


Selbobne,L.C.1   ' 

Mellisb,  L.J.    I         Ex  parte  JiMEB; 
1873.  f       In  re  o'bbakdon. 

Dec.  5, 19.    , 

Partnership — Separate  and  Joint  Adju- 
dication — Priority — Convenience — Bank- 
ruptcy  Act,  1869,  ss.  72,  74. 

B.,  carrying  on  business  in  London,  in 
partnership  with  M.  in  Dublin,  committed 
an  act  of  banhruptey  by  exeouting  an  as- 
tignment  of  aU  his  estate  and  effects  to 
trustees  for  the  benefit  of  his  creditors. 
Se  VMS  afterwards  adjudicated  bankrupt, 
and  property  belonging  to  the  firm  hamng 
been  sold  by  order  of  the  trustees  of  the 
deed  of  assignm,ent,  the  purchase  money 
was  by  the  London  (hurt  of  Bankruptcy 
ordered  to  be  placed  to  a  deposit  account  in 
the  bank  in  certain  names.  In  the  mean- 
Htne  a  separate  adjvdicaiion  xoas  made 
against  M.  in  Ireland,  and  was  followed  by 
a  joint  adjudication  in  Ireland  agamst  B. 
and  M.,  the  assignees  under  M.'s  s^arate 
adjudication  being  also  assignees  under 
the  joint  adjudication.  Upon  the  applica- 
tion  of  the  assignees  under  the  Irish  bank- 
ruptcies for  an  order  directing  payment  to 
them  of  the  money  produced  by  the  sale,—' 
Held,  that  the  separate  adjudication  in 
England  not  hamttg  been  either  superseded 
or  impounded,  the  joint  assets  were  vested  in 
the  English  trustee  under  B.'s  separate  bank- 
ruptcy, and  the  Irish  assignees  under  M.'s 
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teparate  lankruptey  at  tenants  in  eommon; 
that  the  Irish  assignees  had  no  better  title 
to  the  joint  assets  by  reason  of  the  joint  ad- 
judication,  and  it  beittg  more  convenient 
that  the  assets  should  be  distributed  m» 
England,  the  order  was  refused. 

Daniel  O'Reardon  and  Maria  Mnzplij 
oarried  on  btuineas  as  hide  and  skin  mer- 
chants in  England  and  Ireland,  O'Bear- 
don  managing  the  bosiness  in  London 
and  Mrs.  Murphy  in  DnbUn.  In  Novem- 
ber, 1870,  O'Beardon  committed  an  act 
of  bankmptcy  by  executing  an  assign- 
ment of  all  his  estate  and  effects  to  Ri- 
chard Dixon  and  James  Pudney,  to  be 
equally  divided  amongst  all  his  creditors. 
On  the  22nd  of  November  a  petition  was 
presented  i^inst  him  in  the  London 
Court  of  Bankmptcv,  and  on  the  28th  of 
December  he  was  adjudicated  a  bankrupt, 
and  Samuel  Barrow  was  {^pointed  trus- 

6n  the  23rd  of  December,  1872,  Messrs. 
Bevington  &  Morris,  auctioneers,  sold  by 
order  of  the  trustees  of  the  deed  of  assign- 
ment a  large  quantity  of  skins  belonging 
to  the  firm,  and  realised  from  the  sale 
the  sum  of  4,2271.  9». 

On  the  Ist  of  February,  1873,  Mrs. 
Murphy  was  adjudicated  bankrupt  in 
Irelanci,  and  on  the  10th  of  the  same 
month  O'Beardon,  being  then  in  Ireland, 
he  and  Mrs.  Murphy  were  jointly  adjn> 
dicated  bankrupts,  the  assignees  under 
Mrs.  Murphy's  bankruptcy  being  also 
assignees  under  thejoint  bankruptt^. 

Chi  the  25th  of  February  the  London 
Court  of  Bankruptcy,  on  the  application 
of  Messrs.  Bevington  &  Morris,  ordered 
the  sum  of  4,2271.  9«.,  produced  by  the 
sale,  to  be  placed  to  a  deposit  account  in 
the  London  &  Westminster  Bank,  in  the 
names  of  Samuel  Bevington,  Bichard 
Dixon,  James  Pudney,  and  Samuel  Bar- 
row. Dixon  and  Pudney,  the  trustees  of 
the  deed  of  assignment,  were  not  parties 
to  this  order,  but  they  had  notice  given 
to  them  that  the  money  was  placed  in 
their  names  jointly  with  others,  and 
Mrs.  Murphy  was  served  with  notice  of 
the  application,  but  did  not  appear. 

In  July,  1873,  the  assigneees  under 
the  joint  bankruptcy  in  Ireland  applied 
to  the  London  Court  of  Bankrupted  for 


an  order  declaring  that  the  4,2272.  9s.  so 
deposited  formed  part  of  the  joint  estate, 
and  that  all  necessary  persona  might  be 
directed  to  pay  the  rame  to  the  appli> 
cants. 

Mr.  Begistrar  Brougham,  before  whom, 
sitting  as  Chief  Juc^ge,  the  application 
came,  considered  Uiat  he  had  no  jurisdic- 
tion to  make  the  order,  upon  the  ground 
that  Mr.  Dixon,  one  of  the  trustees  of 
the  deed  of  assignment,  and  one  of  the 
persons  in  whose  names  the  money  was 
deposited,  refused  to  submit  to  the  juris- 
diction of  the  Courts  and  the  Court  had 
no  power  to  make  a  compulsory  order 
against  him  in  &vour  of  the  Irish  as- 
signees. He  therefore  refused  the  appli- 
cation. 

The  assignees  under  the  Irish  bank- 
ruptcy appealed  fix>m  this  decision. 

Mr.  Winslou?,  with  whom  was  Mr.  The- 
siger,  for  the  appellants.  —  The  locmey 
being  joint  asset^  it  will  be  most  conve- 
niently distributed  by  thejoint  assignees ; 
and  where  there  are  joint  and  separate 
adjudications  at  the  same  time,  the  joint 
adjudication  alone  will  be  supported — 

E»  parte  Bawson,  1  Yes.  &  B.  160 ; 
and  this,  notwithstanding  tiie  joint  ad- 
judication may  be  the  laier  one  in  point 
of  date— 

Ex  parte  THgby,  1  Deoc.  341 ;  a  c. 

2  Mont.  &  A.  733 ; 
Ex  parte  Pemberton,  1  M.D.  A  D. 

190; 
The  Bankruptcy  Act,  1869,  ss.  72, 73, 
74. 
Mr.  Be  Oex  and  Mr.  Warmington,  fat 
the  trustee  in  O'Beadon's  separate  bank- 
ruptcy. — It  is  a  matter  entirely  in  the 
discretion  of  the  Court  whether  the  joint 
or  the  separate  adjudication  shall  be  pro- 
ceeded with,  and  the  Court  will  support 
that  which  allows  most  complete  jn^oe 
to  be  done — 

Lindley  on  Partnersh^,  1142   (3rd 

edit.); 
ExparU  Orvw,  16  Ves.  236 ; 
Eis  parte  Brown,  1  Ves.  &  B.  60 ; 
Ex  parte  Bowlandson,  1  Bose  416. 
Mr.  Henriques,  for  Messrs.  Dixon  and 
Pudney,  the  trustees  of  the  deed  of  as- 
signment, cited 

The  Boyal  Bank  of  Scotland  v.  Outh- 
bert,  1  Bose,  App.  462. 
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Mr.  €filly  for  Messrs.  Bevington  &  Mor. 
lis,  the  anctioneers. 

Mr.  Winalov),  in  reply,  cited 

Morgan  r.  KrdglU,  15  Com.  B.  Rep. 
N.S.  669;  s.  c.  33  Law  J.  Rep. 
(H.8.)  C.P.  168. 

The  judgment  of  the  Court  was  (on 
Deo.  19)  delivered  by — 

LoBD  Justice  Mellish. — ^After  stating 
the  facts  of  the  case  to  the  effect  above  set 
forth,  his  Lordship  proceeded  as  follows — 
I  will  first  consider  in  whom  the  legal 
right  to  sue  for  the  4,2272.  9s.  is  vested. 
It  is  clear  that  by  the  aidjudication  against 
O'Beardon  the  trustees  of  O'Beardon  and 
Mrs.  Murphy  became  tenants  in  common 
of  the  joint  assets.     When  Mrs.  Murphy 
was  adjudicated    a    baukrupt,   and  the 
appellants  were  appointed  her  assignees, 
the  joint  assets  were  vested  in  the  English 
trustee  and  the  Irish  assignees  as  tenants 
in  common,  and  we  are  of  opinion  that  the 
subsequent    joint    adjudication    against 
O'Reudon  and  Murphy  could  not  affect 
the  title  of  the  English  trustee,  and  that 
the  joint  assets  remained  vested  in  the 
English  trustee  and  the  Irish  assignees  as 
tenants    in    common.     Now    the    main 
question  to  be  determined  is  whether  the 
4,2271.  9«.  ought  to  be  divided  among  the 
joint  creditors  by  the  English  trustee  or 
by  the  Irish  assignees.     If  the  English 
trustee  is  the  proper  person  to  distribute 
the  money,  we  think  the  Court  has  power 
under  the  72nd  section  of  the  Bankruptcy 
Act,  1869,  to    order   the  money  to  he 
handed  over  to  the  English  trustee,  and 
if  the  money  ought  to  be  distributed  by 
the    Irish  assignees  we   think  that  the 
Court  would  have  jurisdiction  under  the 
74th  section  to  order  the  money  to  be 
handed  over  to  them,  provided  a  proper 
order  of  the  Irish  Court  was  made  asking 
the  aid  of  the  English   Court     It    is, 
however,  unnecessary  to  consider  whether 
a  sufficient  order  has  been  made  by  the 
Irish  Court  unless  the  Irish  assignees  are 
the  proper  persons  to  distribute  the  fund, 
and  therefore  that  question  must  first  be 
considered.     There  is  great  difficulty  in 
determining  what  is  the  e£fect  of  a  joint 
adjudication    against    several    partners 
issued  after  a  separate  commission  against 
one   of  them.    In   the  time   of  Lord 


Hardwicke,  as  LordEldon  says  in  several 
judgments,  joint  and  several  commissions 
were  worked  together,  but  since  the  time 
of  Lord  Eldon,  if  not  before,  the  practice 
has  been  to  supersede  or  at  least  to  im- 
pound one  of  the  two  commissions.     The 
ordinary  practice  has  been  to  supersede 
or  impound  the  separate  commission  on 
the  ground  that  the  joint  assets  could  be 
best  distributed  under  the  joint  commis- 
sion, and  in  Ex  parte  Pemherton  (i*6i  aupra) 
such  an  order  was  said  to  be  quite  of 
course.     The  practice  of  superseding  or 
impounding    the     separate     commission 
seems    to    prove    that  as    long  as  the 
separate  commission  remained  in  fuU  force 
the  joint  commission  could  not  be  worked. 
The  joint  assets  were  not  vested  in  the 
joint  assignees.     If  the  joint  commission 
was  not  whoUy  void,  at  any  rate  the  joint 
assignees  and  the  separate  assignees  were 
tenants  in  common  of  the  joint  estate. 
In   Ex  parte   OridUmd   (1)   Lord  Eldon 
refused  to  supersede  a  joint  commission 
on  account  of  a  previous  separate  com- 
mission in  Ireland   against  one  of  the 
bankrupts,  but    he    gives    no    positive 
opinion  as  to  the  effect  of  or  as  to  the 
validity  of  the  joint  commission.    He 
says  :  "  It  is  too  much  for  me  to  supersede 
the  commission ;  the  bankrupt  may  tiy 
it,  and  due  attention  will  be  given  to  the 
difficulties  with  which  the  question  is 
surrounded."     Now,  in  the  present  case 
it  seems  impossible  either  to  supersede  or 
to  imfonnd  the  separate  adjudication  in 
England,  and  indeed  we  are  not  asked 
to    do   so.     The    separate    creditors    of 
O'Reardon  are  plainly  entitled  to  have 
the  proceedings  against  him  continued  in 
the  ordinary  way.     Then  if  the  separate 
adjudication  against  O'Beardon  cannot 
be  superseded,   the  consequence  is  that 
the  Irish  assignees,  notwithstanding  the 
joint  adjudication,  have  no  better  title  to 
the  joint  assets  than  the  English  trustees. 
Any  action  or  suit  to  recover  the  joint 
assets,  whether  in  England  or  Ireland, 
ought  to  be  brought  by  them  both.     The 
case,  indeed,  seems  to  be  the  same  as  if 
there  had  been  no  joint  adjudication  in 
Ireland,  but  only  a  separate  adjudication 
against  Mrs.   Murphy.     On  the    simple 

(1)  2  Booe  164. 
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grotmd  of  conTenience  tbere  is  certainly 
no  more  reason  why  the  English  joint 
assets  should  be  sent  to  Ireland  than  that 
the  Irish  joint  assets  shonld  bo  sent  to 
England.  The  English  adjndication  was 
first ;  the  greater  nomber  of  the  joint 
creditors  live  in  England^  and  there  are 
considerable  assets  i^ady  for  distribntion 
in  England.  On  the  whole  we  are  of 
opinion  that  the  order  of  the  Begistror 
should  be  confirmed,  bat  we  think  that 
this  is  not  a  case  for  costs. 

Appeal  accordingly  dismissed  with- 
out costs. 

Solicitors — Hesns.  linUater,  Haclcwood,  Addison 
&  Brown,  for  the  appellants ;  Heesrs.  Le-nris, 
HuDDS  &  Longdeo,  for  Messrs.  Beviogton  & 
Morris ;  Mr.  A.  0.  Ditton,  for  the  Tespondents. 


s.C.J.T 

173.       > 
B.  8.      J 


JEx  parte  bollahd  ;  re  CLINT. 


Bacon,  C.J. " 
1873. 
Dec. 

Marriage  Settlement — Covenant  hy  Htu- 
hand — After  acquired  Property  —  Bank- 
ruptcy— Shares  registered  in  Namie  of 
Bankrupt. 

0.  by  a  settlement  made  before  his  mar- 
riage  assigned  a  policy  and  some  furniture 
to  trustees  for  the  benefit  of  his  wife  and  the 
children  of  the  marriage,  and  also  cove- 
nanted that  all  other  real  or  personal  estate 
of  which  he  should  become  seized,  possessed 
or  entitled  during  the  coverture,  should  be 
transferred  to  the  trustees  upon  trusts 
thereby  declared.  No  trusts  of  the  after 
acquired  property  were  declared  in  the 
settlement.  After  the  marriage  and  when 
0.  was  stUl  solvent  he  purchased  some 
shares;  the  shares  were  registered  in  his 
name  and  he  held  the  certificates.  Subse- 
quently he  filed  a  petition  for  liquidation, 
and  the  ir^tee  in  the  liquidaiion  claimed 
these  shares,  as  against  the  trustees  of  the 
settlement: — Held  (reversing  the  decision 
of  the  Oounty  Court  Judge),  that  C.  could 
not  be  allowed  in  this  way  to  withdraw  the 
whole  of  his  property  from  his  creditors,  and 
that  the  shares  must  be  handed  to  the  trustee 
in  the  UquidaMon. 


Hardey  v.  Green  (12  Beay.  182 ;  s.  c. 
18  Law  J.  Rep.  (n.s.)  Chano.  480),  and 
Lewis  V.  Madocks  (8  Ves.  160  and  17  Ves. 
48),  considered. 

This  was  an  appeal  &om  an  order  made 
by  the  County  Court  Judge  at  Liverpool. 

In  1868  Henry  Clint  and  a  Mr.  Morton 
had  been  for  ten  years  in  partnership  at 
Birkenhead  as  ship  chandlers  and  sail 
makers. 

In  April,  1868,  on  the  occasion  of  hia 
second  marriage,  Clint,  who  was  then 
solvent,  executed  a  settlement  in  which, 
after  reciting  that  he  was  possessed  of  a 
policy  of  assurance  on  his  life  for  l,000t 
and  some  ftimitnre,  and  that  it  had  been 
agreed  that  the  policy  and  the  furniture, 
"  and  also  all  and  singular  the  real  and 
personal  estate  to  which  the  said  Heniy 
Clint  shall,  at  any  time  or  times  during 
the  said  intended  coverture,  become 
seized,  possessed  or  entitled,  shall  be  re- 
leased, transferred  to  or  vested  in "  the 
trustees  upon  the  trusts  thereinafter  de- 
clared, it  was  witnessed  thait  the  policy 
and  the  ftimitnre  were  assigned  to  tM 
trustees  upon  the  trusts  thereinafter  de- 
clared. And  Clint  further  covenanted 
"  that  aU  future  real  and  personal  estate 
which  the  said  Henry  CUnt  shall,  at  any 
time  during  the  said  intended  coverture, 
be  possessed  of  or  entitled  to,  or  shall 
otherwise  acquire,  by  devolution,  gift,  de- 
vise, bequest,  purchase,  accumulation  or 
otherwise  whatsoever,  shall  be  conveyed, 
assured  and  assigned  unto  "  the  said  trus- 
tees to  be  held  by  them  upon  the  trusts 
thereby  declared.  The  settlement  then 
preceded  to  declare  the  tinsts  of  the 
policy  and  the  furniture,  but  did  not  de- 
clare any  trusts  of  the  property  after  to 
be  acquired. 

In  April,  1870,  Clint  pnn:hased  twenty- 
five  shares  in  the  Lancadiire  Ship  Owners' 
Company  and  paid  for  them  761.  He 
stated  that  he  obtained  the  money  for  tiiis 
purchase  firom  his  brother,  with  whom  he 
had  a  private  account  current  in  respect 
of  interrat  in  shares  of  ships,  of  which 
his  brother  was  the  managing  owner.  He 
also  stated  that  on  the  day  he  purchased 
these  shares  he  met  one  of  the  trustees 
of  his  marriage  settlement  and  informed 
him  of  the   pnicbaso,  and  said,  he  in- 
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tended  the  sliares  for  hia  \nfe  and  chil- 
dren and  that  they  wonld  belong  to  the 
settlement,  and  he  nutde  a  similar  state- 
ment to  his  wife,  Clint  continned  how- 
ever to  hold  the  certificates  of  these 
shares,  and  it  appeared  on  cross-examina- 
tion that  they  were  in  his  possession  till 
alter  he  filed  his  petition  for  liquidation, 
when  he  handed  diem  for  safe  keeping  to 
his  &ther-in-]aw.  His  name  was  still  on 
the  register  of  the  company  as  the  owner. 

The  partnership  continued  solvent  till 
its  dissolution  in  1873. 

In  Febmary,  1873,  Clint  presented  his 
petition  for  liquidation  by  arrangement, 
and  Hemy  BoUand  was  appointed  the 
tmstee. 

On  the  11th  of  July,  1873,  BoUand  ap- 
plied to  the  County  Court  for  a  declaration 
that  the  twenty-five  shares  belonged  to 
him  as  trustee,  as  part  of  the  property  of 
the  bankrupt,  but  the  County  Court  Judge 
dismissed  tne  application,  on  the  g^und 
that  the  settlement  was  executed  in  con- 
sideration of  marriage,  at  a  time  when  the 
settlor  was  solvent,  and  that  the  marriage 
was  entered  into  in  good  Mth,  and  that 
no  case  was  cited  in  which  such  a  settle- 
ment, executed  before  the  91st  section  of 
the  Bankruptcy  Act,  1869,  had  been  set 
aside. 

From  this  order  the  trustee  appealed. 

Mr.  LUUe  and  Ifr.  Bingham,  for  the  ap- 
pellant, contended  that  ihe  twenty-five 
shares  in  question  ought  to  be  handed 
to  the  trustee  in  the  liquidation — ^first, 
because  there  was  no  declaration  of  trust 
of  after  acquired  property  in  the  settle- 
ment; and  secondly,  because  the  settle- 
ment was  an  assignment  of  the  whole  of 
the  future  property  of  the  debtor  who  was 
a  trader,  and  therefore  could  not  be  up- 
held against  creditors.  At  this  point  they 
-were  stopped  by  the  Judge. 

Mr.  Be  Oex  and  Mr.  BuOer,  for  the 
trustees  of  the  settlement. — This  is  a  bona 
fide  settiement  in  consideration  of  mar- 
riage, and  being  so,  there  is  abundant 
auuioriiy  to  shew  that  it  cannot  be  set 
aside — 

Hardey  v.  Oreen  (vM  supra)  ; 
Lewit  V.  Madoeks  (ubi  gwpra)  ; 
Fyfe  V.  Arhuthnot,  1  De  Gex  &  J.  406 ; 
3  Sm.  &  G.  647 ;   s.  o.  26  Law  J. 
Rep.  (h.b.)  Chanc.  646. 

Nbw  Sbbibs,  48. — Baxkk. 


The  present  case  cannot  be  distin- 
gnishrd  from  those  we  have  cited  except 
on  the  ground  that  here  the  debtor  was  a 
trader;  but  had  Lord  Eldon  though c 
there  was  any  difierence  in  the  oases  of  a 
trader  and  non-trader,  he  would  have 
been  sure  to  mention  the  distinction  in 
Leiois  V.  Madoeks  (ubi  «wpra). 

There  was  no  power  to  rip  up  the  set- 
tlement before  the  Bankruptcy  Act,  1869, 
and  the  91st  section  of  that  Act  is  not 
retrospective. 

Bacon,  C.J.,  after  reading  &om  the 
settiement  the  recital  and  the  covenant  as 
to  after  acquired  property,  and  stating 
that  the  first  contention  of  the  appellants 
that  no  trasts  were  declared  of  the  things 
comprised  in  the  recital  or  the  covenant 
was  en  tided  to  great  consideration,  but 
that  if  that  had  stood  alone  he  should 
have  considered  the  question  of  little 
doubt,  continued — 

But  the  other  point  is  one  for  the  most 
serious  doubt.  I  am  not  aware  of  any 
case  in  which  any  such  settlement  as  this 
has  been  held  to  be  binding.  I  do  not 
think  Sardey  v.  Oreen  {vbi  tupra)  is  in 
pointy  for  none  of  the  reasons  which  strike 
at  the  root  of  such  settiements  as  this 
were  in  question  in  that  case.  That  was 
decided  on  a  claim  by  the  assignees  in 
the  insolvency,  and  the  resistance  was  by 
the  husband  and  wife.  It  has  no  resem- 
blance to  the  case  before  me,  and  does 
not  apply  to  the  question  here  raised.  I 
think  Lewit  v.  Madoeks  (ttbi  supra)  has  as 
littie  application.  Indeed,  if  properly 
examined,  I  think  it  is  adverse  to  the 
present  respondent's  claim,  for  I  find 
there  the  main  question  was,  whether  the 
husband  having  borrowed  a  sum  of  money, 
and  laid  it  out  with  other  moneys  in  the 
purchase  of  an  estate,  the  money  borrowed 
was  included  in  his  covenant  to  settle  his 
personal  estate.  That  seems  to  have  en- 
gaged Lord  Eldon's  attention,  and  he  no 
doubt  decided  that  the  money  borrowed 
became  personal  estate,  and  that  if  it  had 
been  lafd  out  in  the  purchase  of  real 
estate,  it  nevertheless  was  subject  to  the 
engagement  contained  in  the  bond.  But 
Lord  Eldon  seems  to  have  guarded  against 
the  possibility  that  the  person  claiming; 
this  personal  estate,  might  be  claiming  it 
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in  competition  with  creditors,  and  (I  do 
not  saj  that  he  decided  it  on  that  ground) 
in  coming  to  the  conclusion  to  which  he 
did,  he  must  have  considered  that  the 
creditors  of  the  intestate  were  entitled  to 
payment  first  out  of  the  personal  estate, 
because  he  directed  an  enquiry  as  to  the 
amount  of  the  debts,  and  he  did  not  de- 
cide, until  on  the  second  occasion  it  was 
ascertained  there  were  no  debts,  that  the 
claim  of  the  plaintiffs  could  be  allowed. 
He  had  before  cleared  away  all  that  was 
difficult  in  the  case  l^  deciding  that 
money  laid  out  in  the  purchase  of  real 
estate,  was  nerertheless  personal  estate 
which  should  be  considered  as  charged 
on  and  payable  out  of  the  estate  so 
acquired ;  but  he  carefully  prevented  the 
possibility  of  persons  making  that  claim 
coming  in  competition  with,  or  claiming 
in  preference  to,  creditors.  Nothing  can 
be  more  distinctly  opposed  to  the  plain 
reason,  and  justice  and  pohcy  of  the  law, 
than  that  a  man,  whether  in  fraud  or  not, 
should  undertake  on  his  marriage  that 
whatever  fragment  of  property,  down  to 
the  smallest  particular,  his  horse,  and 
even  his  boots,  should  be  subject  to  the 
trusts  which  are  supposed  to  be  declared, 
of  this  settlement.  There  are  many  cases 
in  which  such  settlements  have  been  set 
aside.  And  there  are  many  cases  in  which 
the  policy  of  the  law  has  been  declared 
to  be  that  a  man  cannot  withdraw  from 
his  creditors,  even  in  consideration  of 
marriage,  future  jproperty  he  may  acquire, 
if  at  the  time  other  persons,  viz.,  his 
creditors,  have  the  right  to  be  paid  out  of 
the  property.  I  cannot  fail  to  come  to 
the  conclusion  that,  as  against  the  trus- 
tee, this  delivering  over  of  the  scrip  of 
the  company  was  in  violation  of  the 
debtor's  duty  to  his  creditors,  and  that  it 
cannot  be  sustained. 

The  order  of  the  Oonrt  below  must  be 
reversed,  but  there  will  be  no  order  as  to 
costs. 


Solicitors — ^Mr.  W.  W.  Wynne,  agent  for  Messrs. 
T.&T.  Martin,  LiTerpool,  for  appellant;  Messrs. 
Chester  Sc  Urquhart,  agents  for  Messrs.  Wright, 
Stockley  &  Co.,  Liverpool,  for  respondent. 


} 


ExpwrteMSSt;  re  FOX. 


Bacon,  C.J. 

1873. 

Nov.  29. 

Order  and  Disposition — Chose  in  Action 
— Declaration,  of  Trust  of  Shares — Bank- 
ruptcy Ad,  1869,  8. 15.  sub-s.  5. 

F.  became  indebted  to  B.  in  1,G90{.,  and 
gave  him  a  letter  in  which  hepromised  to  hoid 
some  shares  in  trust  for  him,  subject,  hotoecer, 
to  a  debt  for  which  they  were  pledged  to  the 
Bank  of  Irelaiid.  The  shares  were  regit- 
tered  in  the  name  of  an  officer  of  the  bank. 
F.  filed  a  liquidation  petition  : — Held  (re- 
versing the  decision  in  the  County  Cowrt), 
that  the  interest  in  the  shares  was  a  thing  in 
action,  and  that  the  order  and  ditposUion 
clause  did  not  apply.  S.  was  thertfore  ' 
entitled  to  the  security,  subject  to  the  inierett 
of  the  hank. 

Ex  parte  The  Union  Bank  of  Manchester 
(40  Law  J.  Rep.  (n.s.)  Bankr.  57),  di*. 
anguished. 

This  was  an  appeal  from  a  decision  of 
the  B«gistrar  in  the  County  Court  of 
Carnarvonshire  holden  at  Bangor. 

On  the  21st  of  September,  1808,  the 
appellant,  Mr.  Andrew  Barry,  of  Dublin, 
instructed  Edward  Fox  to  purchase  for 
him  thirty  shares  of  the  National  Bank  of 
Ireland,  and,  having  received  the  certifi- 
cates, paid  Fox  1,6902.  as  the  purchase 
money  for  these  shares.  Fox  neither  pro- 
cured a  transfer  of  these  shares  nor  repaid 
Barry  the  purchase  money.  Being  pressed 
by  Barry  for  one  or  the  other,  Fox  said  he 
was  unable  to  procure  the  transfer,  bat 
promised  as  security  for  this  debt  to  hold 
for  Barry  1,671  preference  shares  in  the 
Cork  and  Bandon  Bailway  Company, 
subject  however  to  the  repayment  of  a 
debt  to  the  Bank  of  Ireland  which  they 
were  already  pledged  to  secure.     In  May, 

1869,  Barry,  at  the  request  of  Fox,  paid  a 
further  sum  of  4002.  to  prevent  these  shares 
from  being  sold.     On  the  20th  of  April, 

1870,  Fox  save  to  Barry  a  letter,  in  which 
he  stated  that  he  held  the  1,671  shares 
for  Barry's  account  and  at  his  disposal, 
subject  to  the  repayment  of  the  loan  to 
the  bank.  In  July,  1870,  Barry  paid  a 
further  sum  of  95Z.  16«.  8d.  to  the  bank 
as  interest  on  the  amount  owin^  to  them. 
Barry  made  no  attempt  to  reahae  his  in- 
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ierast  in  liheee  shares,  beoanse  for  a  long 
tiine  their  valae  was  mach  depreciated. 
These  shares  were  throughoat  registered 
in  the  name  of  an  officer  of  the  bank.  On 
the  5th  of  November,  1872,  Fox  filed  his 
petition  for  liqaidation,  and  a  Mr.  William 
Graham  Craig  was  appointed  tmstee. 
Fox,  on  the  same  day,  informed  Bany 
that  he  need  not  pay  any  attention  to  the 
liqaidation,  as  he  had  taken  measures  to 
secure  his  interest  in  the  shares.  On  the 
25th  of  November  Barry  gave  to  the 
Bank  of  Ireland  notice  of  his  claim,  and 
on  the  27th  of  November  offered  to  pay 
the  bank  the  amount  due  from  Fox  on  the 
shares,  and  requested  the  bauk  to  transfer 
the  shares  to  him.  The  bank  however, 
acting  under  advice,  declined  to  do  so 
except  in  compliance  with  an  order  of 
the  Court  of  Bsmkmptcy. 

On  the  9th  of  May,  1873,  Barry  applied 
to  the  County  Court  at  Bangor,  within 
the  jurisdiction  of  which  court  Fox  was 
tiien  residing,  for  a  declaration  that  the 
shares  were,  subject  to  the  debt  to  the 
Bank  of  Ireland,  tiie  property  of  Bany,  as 
against  the  trustee  appointed  by  the 
creditors  in  the  liquidation,  and  on  the 
80th  of  July  following  this  application  was 
dismissed  by  the  registrar. 

Against  this  decision  Barry  appealed. 

Mr.  Joseph  Walton  appeared  for  the 
appellant. — The  interest  which  the  appel- 
lant claims  in  these  shares  is  a  thing  in  ac- 
tion within  the  meaning  of  the  Bankruptcy 
Act,  1869,  s.  15.  sub-s.  5,  and  ther^ore 
the  order  and  disposition  clause  did  not 
apply.  The  case  is  distinguishable  from 
that  of 

JEhi  parte  The  Union  Bank  ofMcmches- 

ter,  re  Jackson,  4^  Law  J.  Rep. 

(n.S.)  Bankr.  57  ;   s.  c.  Law  Bep. 

12  Eq.  354, 

because  the  appellant  does  not  claim  the 

shares,  but  oidy  the  debtor's  equity  in 

them. 

The  debtor  had  declared  himself  a 
trustee  of  his  interest  in  the  shares  for 
the  appellant.  He  was  therefore  the  true 
owner  as  well  as  the  reputed  owner  of 
such  interest,  and  for  this  reason  also  the 
order  and  disposition  clause  did  not 
apply— 

Joy  V.  OwmpbeU,  1  Sch.  &  Lef.  328 ; 
Ex  parte  Oeavet,  in  re  Sirahan,  8  De 


G«x,  M.  &  G.  291 ;  s.  c.  25  Law 

J,  Rep.  (n.S.)  Bankr.  53; 

Be  Bankhead's  Trusts,  2  Kay  &  J.  560. 

Mr.  Johnson,  solicitor  (a  member  of  the 

firm  of  Johnson  &  Coote),  appeared  for 

the  trustee,  and  submitted  the  question 

to  the  Court. 

Bacon,  C.J.,  held  that  the  interest  in 
the  shares  claimed  by  the  appellant  was  a 
thing  in  action,  and  that  therefore  the 
order  and  disposition  clause  did  not  apply. 
He  was  also  of  opinion  that  the  debtor 
had  constituted  himself  a  tmstee  for  the 
appellant.  Subject  to  the  claim  of  the 
Bank  of  Ireland,  the  appellant  was  en- 
titled  to  the  1,671  shares  as  a  security  for 
his  debt.  The  order  of  the  registrar  was 
reversed,  but  without  costs. 

Solicitors — ^Messrs.  Vizard,  Cro'wder&  Co.,  agenta 
for  Mr.  J.  J.  Yates,  of  Liverpool,  for  the  appel- 
lant ;  Messrs.  Johnson  &  Coote,  for  the  tnutee. 


Sklborki,  L.C.  ' 

Mellish,  L.  J.  I         Ex  parte  cotb  ; 
1873.  f  In  re  deybzb. 

Nov.  7. 

Stoppage  in  Transitu — Posted  Letter — 
Delivery  —  Regulations  of  Foreign  Post- 
Office — BeeUmiation  of  Letter  from  Post 
Office. 

0.,  a  banker  at  Lyons,  posted  a  letter 
containing  bills  of  exchange  to  D.  in  Lon- 
don, but  before  the  departure  of  the  maU 
he  received  a  telegram  from  P.,  telling  him 
to  remit  nothing.  0.  accordingly  sent  to 
the  Post  Office  to  reclaim  his  letter  tehieh 
by  the  regulation  of  the  French  Post  Office 
he  was  entiUed  to  do  mi  complying  with 
certain  formaUties.  By  mistake  the  form- 
aiities  were  not  observed  and  the  letter  was 
forwarded  to  its  destination.  In  the  mean- 
time B.  had  filed  a  petition  for  liquida- 
tion : — Held,  that  the  property  in  the  bUU 
did  not  pass  to  the  trustee. 

This  was  an  appeal  by  Mr.  Marius  Cote, 
a  banker  at  Lyons,  in  the  republic  of 
France,  from  a  decision  of  Mr.  R^ristrar 
Murray,  sitting  for  the  Chief  Judge  in 
Bankruptcy. 
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The  debtor,  M.  Jean  Lotus  Deveze, 
carried  on  bnsineas  in  London  as  a  general 
merchant  under  the  firm  of  Heitz  & 
Deveze,  and  he  also  carried  on  business 
at  Ljonii  as  a  banker,  bnt  he  had  no 
partner  in  either  business.  For  some 
time  he  had  transactions  with  M.  Cote, 
the  conrse  of  business  being  this.  The 
firm  of  Heitz  &  Deveze  were  in  the  habit 
of  remitting  to  M.  Cote  bills  of  exchange 
drawn  by  them  upon  persons  or  firms 
carrying  on  business  in  France  or  Italy, 
and  M.  Cote  in  exchange  for  the  same 
used  to  remit  him  drafts  on  persons  or 
firms  carrying  on  business  in  England. 
For  the  sake  of  convenience  separate  ac- 
counts were  kept,  one  with  the  Lyons 
firm  and  one  with  the  London  firm,  the 
two  accounts  being  always  kept  distinct. 
The  house  at  Lyons  handed  to  M.  Cote 
their  bills  and  drafts  as  they  received 
them,  and  took  from  him  in  exchange 
money  as  they  required  it.  The  course  of 
business  with  the  London  firm  being  as 
already  stated. 

On  the  11th  of  January,  1873,  M. 
Deveze  wrote  a  letter  to  M,  Cote,  enclosing 
two  bills  of  exchange  of  that  date  at  three 
months,  one  drawn  npon  Messrs.  Mon- 
tague of  Milan,  for  26,732  lire  80  cents., 
and  the  other  on  Messrs.  Chabran,  of 
Avignon,  for  2,100  f.  95  centa.  and  re- 
questing him  to  furnish  them  with  ]  ,0002. 
M.  Cote  received  this  letter  with  the 
enclosures  on  the  13th  of  January,  and  on 
the  14th  he  put  into  the  post  at  Lyons  a 
letter  to  Deveze  enclosing  five  bills  of 
exchange  on  London  for  sums  amounting 
to  5922.  15«.  After  the  posting  of  this 
letter,  but  before  the  departure  of  the  mail, 
M.  Cote  received  from  M.  Deveze's  father 
who  managed  the  business,  of  the  Lyons 
house  a  note  to  this  effect—"  Our  house 
in  London  announces  to  us  by  telegraph 
as  follows — 'Montague  refuses  to  accept 
bills,  toll  Coto  to  hold  bills  of  Montague 
and  remit  nothing.'  "  Immediately  on 
the  receipt  of  this  letter  M.  Cote  sent  his 
clerk  to  the  Post  Office  to  reclaim  his 
letter  containing  the  bills  of  exchange, 
*hich,  by  the  regulations  of  the  French 
Post  Office,  a  person  is  entitled  to  do, 
■  provided  he  is  known  at  the  Post  Office 
and  produces  a  fitosimile  of  the  letter 
required.    M.  Cote's  clerk  handed  to  the 


Post  0£Boe  clOTk  the  fiussimile  and ' 
informed  by  him  that  the  letter  Bh<mld 
be  retained  and  taken  care  of  and  given 
to  M.  Coto.  Owing,  however,  to  a  nos- 
understanding  between  M.  Goto's  clo-k 
and  the  dark  at  the  Post  Office,  the  letter 
was  not  called  for  again  that  evening,  and 
the  next  day  on  applying  for  it  at  the 
Post  Office  M.  Goto  was  informed  thai  it 
had  been  despatohed  to  its  destination. 
On  the  same  day,  the  14th  of  Jannary, 
the  London  firm  of  Heitz  St  Deveze  stoj^ied 
payment  and  on  the  17th  M.  Deveie  pre* 
aented  his  petition  fi>r  liqaidati<m  by 
arrangement.  In  the  meantime  the  bilb 
enclosed  in  M.  Goto's  letter  arrived  and 
were  received  by  the  trustee  in  the  liqni- 
dation. 

M.  Coto  then  applied  to  the  Court  of 
Bankruptoy  for  an  order  upon  the  iznstee 
for  delivety  to  him  of  the  five  bills  of 
exchange  or  payment  of  the  sum  of 
593Z.  13«.  bd.  being  the  prooeeds  thereof 
and  the  application  came  on  to  be  heaid 
before  Mr.  Begistrar  Murray,  who  being 
of  opinion  that  the  case  did  not  fiUI 
within  the  principle  of  stoppages  in  train- 
titu,  and  thns  the  remittance  having 
come  to  the  debtor  and  being  in  his  pos- 
session and  nnder  his  control  at  the  date 
of  the  liquidation  belonged  to  and  formed 
part  of  his  general  estate,  refosed  the 
application  but  without  costs. 
M.  Cote  appealed  from  this  decision. 
Mr.  De  Oea  and  Mr.  Wiiulow,  fiw  the 
appellant. — ^M.  Cote  made  a  bona  fide 
reclamation  of  his  letter,  as  by  the  rule 
of  the  French  Post  Office  he  was  entitied 
to  do,  and  there  was,  therefore,  a  good 
stoppage  tM  trantiiu  and  the  property 
never  vested  in  the  bankrupt,  althongh 
owing  to  a  mistake  M.  Cote  did  not  wo- 
tually  gain  possession  of  it — 

Heinekey  v.  EarU,  28  Law  J.  Bep. 
(n.8.)  Q.B.  79 ;  s.  o.  8  E.  &  B.  410 ; 

Sadlw  V.  BOeher,  2  Moo.  &  B.  489 ; 

NiehoUon  v.  Bower,  1  E.  &  B.  172 ; 
8.  c.  28  Law  J.  Bep.  (» .s.)  Q.B.  97 ; 

8aUe  y.  Field,  5  Term  Bep.  211 ; 

Bichardton  v.  Gout,  3  Bos.  As  P.  119 ; 

Smith  T.  BowUt,  2  Eap.  578 ; 

LiH  V.  Oowley,  7  Tannt  169. 
Mr,  Davey  and  Mr.  FMay  Knighi,  tar 
the  tmstee,    supported    the   Begistarar's 
decision. 
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Thb  Lobd  Chanosllob  said  that  he 
would  assnme  that  if  the  telegram  had 
not  been  sent  by  M.  Deveze,  and  no  steps 
had  been  taken  to  stop  the  letter  at  the 
Post  OflSce,  the  property  in  the  bills 
would  have  passed  to  Deveze  on  the  post- 
ing of  the  letter.  Bat  all  the  circiun< 
stanoes  of  the  ease  tended  to  shew  that  it 
was  consistent  with  honesty  and  good 
fikith  on  both  sides  that  the  remittance  of 
the  bills  shonld  be  stopped  if  it  could, 
because  though,  as  his  Lordship  thought, 
the  evidence  showed  that  the  remittance 
was  made  on  a  g^eneral  account,  and  not 
for  a  special  purpose,  yet  it  was  clear  that 
it  woud  never  have  been  made  except  on 
the  fiuth  that  the  bill  on  Montague  would 
be  honoured.  When  the  telegram  was 
received.  Cote  was  authorised  by  Deveze 
to  stop  tiie  remittance,  if  he  could ;  and, 
according  to  the  rules  of  the  French  Post 
Office,  the  sender  of  a  letter  could  reclaim 
it  after  it  had  been  posted.  M.  Cote  made 
a  bona  fide  reclamation  of  the  letter,  and 
it  was  not,  in  &ct,  delivered  back  to  him, 
only  because  his  clerk  did  not  understand 
what  the  Post  Office  clerk  said  to  him,  as 
to  the  necessary  formalities.  He  did  not 
understand  that  the  redelivery  was  con. 
ditional  on  something  further  to  be  done, 
bat  he  understood  that  the  letter  would 
be  redelivered  to  him  the  next  morning. 
The  evidence  shewed  that  there  was  a 
power  to  reclaim  the  letter,  a  bona  fide 
intention  on  Cote's  part  to  exercise  the 
power,  and  that  he  did  all  which  he  sup- 
posed to  be  necessary  for  that  purpose. 
The  intention  of  the  parties  was  a  much 
more  material  thing  than  the  precise  form 
in  which  it  was  expressed.  The  appeal 
must  be  allowed. 

Lobd  Justicb  Mellish  was  of  the  same 
opinion.  The  real  question  was  whether 
the  bills  were  ever  indorsed  and  delivered 
to  Deveze,  and  if  so  whether  they  were 
ever  legally  returned.  To  change  the 
property  in  the  bills  it  was  not  enough  for 
the  indorser  to  write  the  name  of  the 
indorsee  on  the  bill ;  he  must  also  deliver 
the  bill  so  indorsed  to  the  indorsee  or  his 
agent.  If  he  had  done  this  he  could  not 
recall  the  bills.  Then  the  question  arose 
—of  which  party  was  the  Post  Office  the 
agent  P  In  this  country,  where  a  letter 
oould  not  be  got  b«ok  by  the  sender  after 


he  had  posted  it,  if  the  arrangement  be- 
tween the  parties  was  that  bills  should  be 
sent  from  the  one  to  the  other  by  the 
post,  as  soon  as  the  letter  containing  them 
was  posted  they  became  the  property  of 
the  indorsee.  But  the  result  of  the  rule 
of  the  French  Post  Office  was  that  the 
Post  Office  remained  the  agent  of  the 
sender  of  a  letter  until  it  was  despatched 
from  the  office,  and  the  property  in  bills 
contained  in  the  letter  would  not  pass  to 
the  indorsee  till  they  left  the  town  where 
it  was  posted.  There  was  abundant 
evidence  here  that  Cote,  with  the  assent 
of  Deveze,  intended  to  reclaim  the  leUer, 
and  attempted  to  do  so,  and  it  would  be 
wrong  to  hold  that  the  mistake  of  the 
clerk  had  the  effect  of  making  the  pro- 
perty in  the  bills  pass  oontraty  to  the  in- 
tention  of  both  indorser  and  indorsee. 
Bat,  even  if  the  property  in  the  bills 
passed  on  the  posting  of  the  letter,  there 
was  evidence  that  both  parties  assented 
to  a  revocation  of  the  indorsement,  and 
the  mere  fact  that  through  a  mistake 
manual  possession  of  the  bills  was  not 
obtained  by  Cote  ought  not  to  make  the 
property  pass  contnury  to  the  intention  of 
the  parties. 

Solicitors — Messrs.  Michael  Abraham  and  Hofiey, 
for  appellant;  Mr.  W.  A.  Crump,  for  the 
trustee. 


} 


JEm  parte  hthoui  ; 
In  re  child. 


Selbobnb,  L.C. 
Jahxs,  L. J. 
1873. 
Dec.  9, 12. 

Charter-party  —  Freight  —  Lien  for — 
Voyage  not  commenced. 

It  was  provided  by  a  charter-farty  that 
2601.,  part  of  the  Jreight,  should  be  advanced 
in  cash  on  signing  bills  of  lading  and  clear- 
ing at  the  Oustom-house,  and  that  for  the 
security  and  payment  of  aU  freight,  dead 
freight,  demurrage  and  other  charges,  the 
WMater  or  ourners  should  have  an  absolute 
lien  and  charge  on  the  cargo.  The  ship 
was  loaded  and  cleared  at  the  Custom-house, 
but  the  2501.  was  not  paid,  and  consequently 
the  captain  did  not  eign  biUs  of  lading,  and 
the  ship  never  started  on  her  voyage.  The 
charterer  homing  become  insolvent,  Ms  trustee 
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in  liquidation  gave  notice  to  the  owner  that 
he  diedaimed  aU  interett  under  the  charter- 
party.  The  owner  claimed  a  lien  on  the 
cargo  for  the  2601.  at  freight,  but  it  was 
held,  afirming  the  decision  of  the  Chief 
Judge  in  Bankruptcy,  that  the  ship  never 
having  earned  or  commenced  to  eamfreight, 
no  lien  arose. 

Appeal  firom  the  decision  of  the  Chief 
Judge  in  Bankruptcy,  affirming  the  de- 
cision  of  the  Judge  of  the  !&&nchester 
County  Court.  The  facts  were  as  fol- 
lows— 

In  November,  1872,  Messrs.  Child, 
Mills  &  Co.,  merchants,  of  Manchester, 
chartered  the  Danish  ship  Vaering,  be- 
longing to  Mr.  H.  C.  Njholm,  and  then 
on  her  way  to  Lirerpool,  to  take,  after 
the  deliveiy  of  her  inward  cargo,  a  carg;o 
of  salt  and  other  merchandise  to  Lagos, 
on  the  west  coast  of  Africa,  and  return 
with  African  produce ;  the  freight  to  be 
at  certain  specified  rates,  and  the  pay- 
ment thereof  to  become  dae  and  be  made 
as  follows :  2502.  to  be  adyanced  in  cash 
on  signing  bills  of  lading  and  clearing  at 
the  &i8tom'honBe,  lirerpool,  and  the  re- 
mainder on  a  true  and  faithful  delivery 
of  the  cargo  at  the  port  of  discharge ;  and 
it  was  agreed  that  for  the  security  and 
pa}rment  of  all  freight,  dead  freight,  de- 
murrage and  other  charge,  the  master 
or  owners  should  have  an  absolute  lien 
and  charge  on  the  cargo. 

The  loading  of  the  ship  was  completed 
on  the  4th  of  December,  and  the  mate's 
receipts  for  the  goods  handed  over  by  the 
shippers  to  the  agents  of  Messrs.  dhild, 
Mills  &  Co.,  and  the  ship  was  cleared  at 
the  Custom-house,  and  the  captain  was 
ready  and  willing  to  sign  the  bills  of 
lading  in  exchange  for  the  2502.,  which, 
however,  was  not  forthcoming,  and  the 
bills  were  consequently  not  signed,  and 
the  ship  never  started  on  her  voyage. 

On  the  Idth  of  December  Messrs.  Child, 
Mills  &  Co.  filed  their  petition  for  liqui- 
dation. On  the  81st  of  January,  187S, 
the  trustee  in  the  liquidation  gave  notice 
to  Nyholm  that  he  diuolaimed  all  interest 
under  the  charter-party,  and  at  the  same 
time  demanded  that  the  goods  of  Child, 
Mills  &  Co.  on  board  the  ship  should  be 
given  ap  to  him.    Nyholm  claimed  a  lien 


on  the  cargo  for  freight  and  demurrage, 
but  the  Judge  of  the  County  Court  held, 
and  the  Chief  Judge  affirmed  the  decision, 
that  he  was  not  entitled  to  any  lien. 
Mr.  Nyholm  appealed. 
Mr.  Cohen  and  Mr.  F.  Thompson,  for 
the  appellant,  cited — 

Paynier-y.  James,  Law  Bep.  2  C.P. 

348- 
Blaek  t.  Bote,  2  Moo.  P.O.  N.S.  277 
Small  T.  Moates,  9  Bing.  574 ;  s.  o, 

2  Moo.  &  Sc.  674 ; 
Kirehner  v.   Venus,    12    Moo.   P.C, 

861; 

Oakison  V.  Middleton,  2  Com.  B.  Bep, 

N.S.  134;  s.  o.  26  Law  J.  Bep. 

(h.8.)C.P.209; 

Byrne  v.  Schiller,  40  Law  J.  Bep, 

(n.s.)  Exch.  40 ;  8.  o.  Law  Bep. 

6  Exch.  819 ; 

Hicks  T.  Shield,  7  E.  A;  B.  683 ;  s.  c, 

26  Law  J.  Bep.  (h.s.)  Q.B.  205 ; 
TindaU  v.  Taylor,  4  E.   &  B.  219; 
s.  0,  24  Law  J.  Bep.  (h.s.)  Q.B.  12. 
Mr.  Svjanston  and  Mr.  Winslou),  for  the 
respondent,  were  not  called  npon  to  sup- 
port the  decision. 


LOBD  Justice  Jamis  delivered  the  fol- 
lowing written  judgpnent  of  the  Court. — 
This  is  an  appeal  from  the  decision  <^ 
the  Chief  Judge  in  Bankruptcy,  i^&rming 
the  decision  of  the  County  Court  Judge 
of  Manchester.  The  circumstances  are 
shortly  these — The  appellant  is  the  owner 
of  the  vessel  called  the  Vaering.  The 
bankrupts,  or  guon-bankrupts,  entered 
into  an  agreement  with  him  for  the  char- 
tering of  his  vessel.  The  particular  lan- 
guage of  the  charter-party  relied  on  I 
shall  refer  to  later.  One  of  the  terms  of 
the  charter-party  was,  that  2502.  should 
be  paid  in  advance  on  account  of  fireight 
when  the  bills  of  lading  were  signed  and 
the  ship  cleared.  The  cargo  was  pat  on 
board,  and  the  mate's  receipts  given  for 
it.  The  ship  ^as  cleared  at  the  Onstom- 
honse,  and  the  captun  was  ready  and 
willing  to  sign  the  bills  of  lading  in  ex- 
change for  Hie  2502.  The  2502.  was  not, 
however,  forthcoming,  and  the  bills  were 
consequently  not  signed.  The  all^ation 
in  the  affidavit  avers  that  no  bills  of  lading 
had  been  tendered  to  him  for  signatureu 
The  obarterer  became  insolvent     The 
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trostee  gave  notice  that  he  abandoned  all 
interest  under  the  ohsrter-partj.  Con- 
flicting claims  were  made  to  the  cargo, 
and  an  order  was  made  by  the  Connty 
Coart  Jndge  for  taking  it  from  the  ship, 
and  selling  it,  and  bringing  the  proceeds 
into  Court,  except  some  parts  that  were 
given  over  to  some  owners,  and  an  issue 
was  directed  by  the  Connty  Court  Judge 
as  follows—"  Whether  H.  0.  Nyholm  had 
on  the  10th  of  April  or  the  25th  of  April, 
1873,  being  the  date  of  the  final  discharge 
of  the  cargo  and  goods  laden  on  board  the 
Danish  brig  Vaering,  under  a  charter- 
party  dated  the  6th  of  November,  1872, 
and  made  between  H.  C.  Nyholm  and  the 
above-named  debtors,  a  completo  or  some 
lien  and  charge  on  the  cargo  and  goods 
so  laden  on  board  the  vessel,  or  some  part 
thereof  for  damages,  freight,  demurrage, 
detention,  and  other  charges,  or  some  of 
them."  The  learned  Judge  of  the  County 
Conrt  decided  that  issue  in  the  negative. 
That  decision  was  affirmed,  and  from  that 
affirmance  the  appeal  has  been  brought 
before  us.  It  was  admitted  in  the  argu- 
ment that  the  claim  must  be  confined  to 
the  2502.  It  was  not  contended  that  there 
was  any  such  lien  by  the  ordinary  mer- 
cantile law.  It  was  also  admitted  that 
the  ship  had  not  commenced  her  voyage, 
and  had,  in  fact,  elected  to  free  herself 
from  the  charter-party  by  reason  of  the 
insolvency  and  de&nlt  of  the  charterers, 
and  therefore  that  no  freight,  properly  so 
called,  had  been  earned  or  commenced  to 
be  earned,  and  consequently  that  there  was 
nothing  in  respect  of  which  the  ordinary 
mercantile  lienfor  freight  would  arise.  But 
the  claim  was  raised  on  what  was  alleged 
to  be  the  peculiar  language  of  the  instru- 
ment. The  clauses  referred  to  for  that  pur- 
pose are  the  clauses  for  payment — "  In 
consideration  whereof  and  of  everything 
hereinbefore  mentioned,  the  said  Child, 
Mills  &  Co.,  of  Manchester,  do  hereby  pro- 
mise and  aeree  to  load  and  receive,"  and 
so  on,  "  and  pay  or  cause  to  be  paid  as 
freight  for  the  use  and  hire  of  the  vessel 
in  respect  of  the  said  voyage  out  and  home, 
at  Mid  after  the  rate  of  77«.  6d.  per  ton  of 
20  cwt.,"  if  she  went  to  some  particular 
port,  and  something  different  if  she  went 
to  any  other  port,  "  the  payment  of  which 
ia  to  become  doe  and  be  made  as  follows— 


2502.  to  be  advanced  in  cash  on  signing 
bills  of  lading  and  clearing  at  the  Custom- 
house, Liverpool,  less  five  per  cent,  for  all 
charges,  insurance  thereon  included.  Snch 
money  as  the  master  may  require  for  the 
ordinary  disbursements  of  the  vessel  at 
Lagos,  on  the  west  coast  of  Africa,  to  be 
advanced  free  of  interest  and  commission 
or  other  charge,  and  the  remainder  on  a 
true  and  faithful  delivery  of  the  cargo  at 
the  said  port  of  discharge."  Then  there 
is  another  clause — "  It  being  agreed  that 
for  the  security  and  payment  of  all  freight, 
dead  freight,  demurrage,  and  other  charges, 
the  said  masters  or  owners  shall  have  an 
absolute  hen  and  charge  on  the  said  cargo, 
or  goods  laden  on  board." 

It  was  contended  first,  on  the  prin- 
ciple of  the  cases  as  to  concurrent  acts, 
that  the  2502.  became  payable  as  a  sum 
certain  under  the  contract  as  soon  as 
the  captain  was  ready  and  willing  to 
sign  the  bills  of  laduig,  and  that 
such  sum,  therefore,  constituted  a  sum 
certain  immediately  and  still  recoverable 
as  such,  notwithstanding  that  the  whole 
contract  was  determined  and  the  voyage 
put  an  end  to.  If  it  were  necessary  to 
decide  that  point,  there  would  be  very 
great  difficulty  in  applying  the  principle 
of  the  cases  referred  to  to  the  case  of  the 
payment  in  advance,  or  at  a  particular 
stage,  of  an  instalment  of  one  entire 
consideration  for  one  complete  voyage  or 
other  service,  where  the  complete  voyage 
or  other  service  had  never  been  performed, 
and  was  on  the  non-payment  entirely  given 
up.  But,  assuming  even  that  it  were  so, 
how  does  it  become  freight  for  which  the 
nautical  hen  arises  P  It  was  admitted  that 
it  would  not  be  ordinarily  so,  but  it  was 
contended  that  the  lien  was  created  by 
the  express  clause  of  lien.  The  express 
clause  is,  however,  for  fireight,  dead 
freight,'  demnrra^,  and  other  charges. 
It  is  not  dead  freight  nor  demurrage  nor 
other  charge,  and  it  is  not  freight  in  the 
ordinary  sense  of  i^e  word.  Bat  the  con- 
tention was  that  the  word  "  freight"  here 
was  not  to  be  read  in  the  ordinary  sense, 
but  that  the  clause  was  to  be  read  in  con- 
nection with  the  previous  clause  as  to  the 
payment  of  freight.  The  2502.,  it  is  said, 
IS  there  expresuy  stated  to  bo  payable  as 
port  of  the  freight,  and  the  freight  is  to 
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be  pud  as  follows — 2501.  in  advance. 
Therefore  it  was  contended  that  the  clanse 
of  lien  was  to  be  read  thus — "  for  freight, 
which  word  is  to  include  the  250J.  herein- 
before made  payable  in  advance,  and 
hereinbefore  spoken  of  as  a  part  payment 
of  freight."  There  is  some  ingenuity,  but, 
in  onr  judgment,  no  substance,  in  this 
contention.  It  woold  be  an  on  warranted 
thing  to  lay  hold  of  a  particular  form  of 
expression  in  one  part  of  a  charter-party 
or  other  instrument,  in  order  to  g^ive 
to  plain  nnequi^cal  language  in  an- 
other part  of  the  instrument  a  meaning 
different  from  its  ordinary  meaning.  The 
ship  never  earned  freight,  and  never  began 
to  earn  freight.  That  it  was  prevented 
from  doing  so  by  the  defkalt  of  the  other 
party  entitles  the  owner  to  full  compen- 
sation for  all  the  loss  snstained  thereby; 
bat  the  compensation  is  not  freight,  and 
the  nautical  lien  for  freight  does  not  ex- 
tend to  such  compensation.  The  order  of 
the  Chief  Judge  is  right,  and  the  appeal 
will  therefore  be  dismissed  with  costs. 
The  LoED  Chancellor  concurred. 

Appeal  dismi$$ed  with  cosU. 

Solieitors — Measn.  Field,  Boocoe  &  C!o.,  agents  for 
Hessrs.  Bsteson  &  Co.,  Lirerpool,  for  appellant ; 
Jiaesn.  Fbelps  &  Sidgwidc,  for  respondent 


Bacon,  C.J. 
1873 
Dec. 


73.       } 
.  15.  J 


Ex  parte  POWIS; 

Be  BOWEN. 


Bankruptey  Act,  1869,  a.  32,  subs.  2 — 
Wages  and  Salaries  of  Workmen — Trustee's 
Costs  of  Investigating  Debtor's  Affairs. 

Under  the  liquidation  of  B.  Jive  voorkmen 
claimed  debts  of  less  than  502.  each.  The 
County  Court  judge,  after  several  adjourn- 
ments, ordered  the  trustee  to  pay  these  debts. 
The  trustee  appealed  on  the  ground  that  if 
he  paid  the  debts  he  should  have  no  funds 
to  enable  him  to  mvestigale  the  affairs  of 
the  debtor :— Held  {dismissing  the  appeal), 
that  the  claimants  were  entitled  to  have  their 
debts  paid  at  once  in  full. 

This  was  an  appeal  from  the  County 
Court  of  Worcestershire,  holden  at  Stour- 
bridge. 


On  the  4th  of  November,  1872,  Samuel 
Bowen,  who  was  a  glass  master,  filed  his 
petition  for  liquidation  or  composition. 
At  the  first  meeting  of  the  creditors 
on  the  26th  of  November,  a  resolution 
was  passed  in  favour  of  liquidation,  and 
Powis  was  appointed  trustee.  Five  men 
employed  by  the  debtor  proved  debts 
under  501.  each,  and  amounting  in  the 
whole  to  1011.,  and  their  claims  were 
made  in  respect  of  wages  and  salaries 
due  to  them  previous  to  the  liquidation. 

On  the  4th  of  July  the  County  Court 
Judge  ordered  the  trustee  to  retain  1201. 
to  meet  these  claims  and  the  costs.  The 
matter  was  &om  time  to  time  adjourned 
to  enable  the  trustee  to  examine  these 
claims,  but  on  the  27th  of  September  the 
Judge  ordered  the  trustee  to  pay  the  sums 
due  to  the  five  men  who  had  proved,  and 
their  respective  costs.  From  this  order 
the  trustee  appealed.  It  was  allied  by 
the  trustee  that  he  had  only  a  balance  of 
220Z.  in  his  hands  to  pay  his  oosts,  that 
he  desired  to  investigate  further  the 
accounts  of  the  debtor,  and,  if  necessary, 
to  take  proceedings  against  him  under 
the  Debtors  Act,  1869,  and  that  if  he  paid 
these  claims  he  should  not  hare  snfBcient 
funds  to  enable  him  to  do  so. 

Mr.  BagUy,  for  the  appeOaat. — ^The 
first  claim  upon  the  estate  of  a  debtor  is 
that  his  afikirs  shall  be  properly  investi- 
gated, and  this  claim  takes  precedence  of 
the  preferential  debts  mentioned  in  tin 
Act  of  1869,  B.  32. 

Mr.  Wintlow,  for  the  respondents,  was 
not  called  upon. 

Bacon,  C.J. — I  can  see  no  reason  for 
this  appeal.  The  law  clearly  says  tiiat 
the  worlcmen  shall  have  priority  over  all 
other  debts,  and  the  County  Court  Judge 
hM  made  an  order  that  these  claims  ought 
to  be  paid.  Conld  anything  be  more  un- 
reasonable than  that  these  men,  whom  the 
law  has  put  first,  should  have  to  wait  till 
the  afikirs  of  the  debtor  are  investigated. 
The  appeal  must  be  dismissed  wiw  one 
set  of  oosts. 

Solicitors — Messn.  Combe  tt  Wainvright,  for  the 
appellant;  Mesin.  Gre^rf  ti  Co.,  agents  for 
Ueters.  Bemaid  &  King,  of  Stonrbndge,  for 
the  respondents. 
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Ex  parte  watebeb  ; 

Be  TATLOB. 


Composition — Tender — Mistake  of  Trustee 
in  Composition — Injunction  to  stay  Action, 

When  under  a  composition  arrangement 
a  trustee  is  appointed  by  the  creditors,  the 
debtor  is  not  liable  for  any  default  of  the 
trustee  in  paying  the  composition.  ■ 

A  creditor  holding  a  securiiy  of  uncer- 
tain value,  was  inserted  in  the  debtor's  state- 
ment for  an  estimated  balance.  The  trustee 
did  not  pay  or  tender  the  composition  on  the 
amount,  but  (un-ongly)  required  the  creditor 
to  prove  his  debt.  The  creditor  having 
commenced  an  action  for  his  original  debt 
against  the  debtor, — ^Held,  that  U  ought  to 
be  restrained. 

The  trustee  under  a  composUion  is  not 
bound  to  tender  the  composition,  semble. 

This  was  an  appeal  from  a  decision  of 
Mr.  Begistrar  Boche,  sitting  as  Chief 
Jnc^e. 

Ijbie  debtor,  G.  A.  Taylor,  presented  his 
petition  in  liquidation  in  July,  1872,  and 
H.  H.  Ashworth  was  shortly  afterwards 
appointed  receiver,  and  took  possession  of 
all  his  property.  At  the  first  meeting  of 
creditors  resolutions  were  passed  which 
were  afterwards  duly  confirmed :  First, 
to  accept  a  composition  of  2«.  6d.  in  the 
pound ;  Second,  that  the  composition 
should  be  payable  by  two  equal  instalments, 
on  the  1st  of  October  and  the  1st  of 
November,  1872 ;  Third,  that  it  should  be 
secured  to  the  satisfaction  of  a  solicitor 
named,  and  that  H.  H.  Ashworth  be 
appointed  "  trustee  in  the  matter." 

In  his  statement,  the  debtor  inserted 
the  present  applicant,  Michael  Waterer, 
for  a  debt  of  2101. 12s.  M.,  firom  which  he 
deducted  201.  which  he  "estimated"  as 
the  value  of  the  creditor's  security  (a 
policy  of  insurance  on  the  debtor's  life), 
leaving  a  balance  of  190L  12«.  4d. 

On  this  estimated  balance  nothing  was 
paid  or  tendered,  and  on  the  7tli  of 
November,  1872,  after  the  day  fixed  for 
payment  of  the  second  instalment,  the 
trustee  wrote  to  Mr.Waterer  as  follows — 

"  I  beg  to  inform  you  that  I  am  now 
paying  ^e  composition  of  2s.  6d.  in  the 
pound  to  those    creditors  of  the  above 

Nbw  Smns.  43— TIai«x» 


named  debtor  who  have  proved  their 
claims,  and  shall  feel  obliged  by  your 
famishing  me  with  the  statutory  proof  of 
your  claim  without  delay,  in  order  that  I 
may  disburse  the  amount  due  to  yon." 

An  answer  was  sent  by  Waterer's 
solicitor  asking  whether  the  trustee  had 
received  "  any  and  what  composition  or 
instalment  of  composition  firom  Mr.  Taylor 
in  respect  of  the  debt  shewn  to  be  due  to 
Mr.  Waterer  from  Mr.  Taylor  in  the  state* 
ment  produced  at  the  meetings  at  which 
the  resolutions  for  composition  were 
passed,  and  also  the  dates  and  times  when 
you  received  the  same." 

In  answer  the  trustee  enclosed  a  8tate< 
metnt^ 

"  Debts  collected  by  receiver  and  appli* 
cable  to  payment  of  composition,  say 

£70    0    0 

"  October  22nd,  cash  from 
G.  A.  Taylor  .  .       50    0    0 

"November  7th,  do.   do.     100    0    0 

"  £220    0    0 

This  did  not  appear  to  satisfy  Mr. 
Waterer's  solicitors,  who  continue^  the 
correspondence  by  asking  whether  the 
trustee  had  received  a  composition  on  Mr. 
Waterer's  debt — the  trustee  in  rephr 
stating  that  the  sums  placed  in  his  hands 
were  estimated  to  be  equal  to  the  payment 
of  2«.  6(2.  in  the  pound  on  the  whole  of 
the  debts,  but  asking  for  proof  of  the  debt. 

The  last  letter  of  this  correspondence 
was  written  on  the  26th  of  November, 
1872,  and  nearly  a  year  after,  Mr.Waterer 
commenced  an  action  at  law  against  the 
debtor,  for  the  whole  debt  and  interest; 
Hereupon  the  debtor  applied  for  an  in- 
junction to  restrain  the  action,  and  on  the 
18th  of  November,  1873,  the  Registrar 
made  an  order  restraining  the  action,  and 
giving  the  debtor  liberty  still  to  pay  the 
composition. 

From  this  order  the  creditor  appealed. 

Mr.  Be  Oex  (with  him  Mr.  Doria),  for 

the  appellant. — The  case  exactly  resembles 

Ex  pajie  Peacock;  re  Duffield,  42  Law 

J.  liep.  (n.s.)  Bankr.  78 ;  s.  c.  Law 

Bep.  8  Ohanc.  682. 

The  debtor  having  put  an  estimate  on 

the  debt  is  bound  to  tender  the  compo8i« 

tion  on  the  amount.  This  is  not  a  question 

affecting  the  validity  of  the  compositioA 
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generally,  and  it  shonld  therefore  be  left 
to  be  tried  at  law — 

Ex  parte  Hartd,  re  Thorpe,  42  Law 

J.  Eep.  (n.s.)  Bankr.  34 ;  b.  o.  Law 

Rep.  8  Chano.  743 ; 
Ex  parte  Paperstaining  Company,  re 

Bishop,  Law  Rep.  8  Chanc.  595. 
He  was  stopped  by  the  Conrt. 
Mr.  Winshw,  for  the  debtor. — I  quite 
admit  the  general  law,  but  in  this  case 
there  arc  reasons,  as  was  said  by  Lord 
Jastico  Hellish  in 

Ex  parte  Phacock,  re  Duffield  (uM 

supra), 
making  it  inequitable  that  the  action 
shonld  proceed.  Mr.  Ash  worth,  Who  was 
already  in  possession  of  the  debtor's  pro- 
perty as  receiver,  was  appointed  trustee  in 
the  matter.  That  mast  be  under  r.  279  of 
the  mles  of  1870,  which  provides  that  the 
creditors  "may  name  some  person  astms- 
tee  for  receipt  and  distribntion  of  the  com- 
position." How  oonld  the  debtor  pay  the 
composition  when  he  was  not  in  possession 
of  the  property  ?  The  trustee  had  in 
hand  702.,  which  was  more  than  enough  to 
pay  this  creditor,  and  he  cannot  raise  the 
objection  that  there  was  not  enough  in 
hajid  to  pay  the  others,  who  are  now 
satisfied — 

Naylor  v.  Mortimore,  38  Law  J.  Rep. 

(n.s.)  C.P.  273 ;  s.  c.  17  Com.  B. 

Rep.  N.S.  207. 
The  debtor  therefore  has  done  his  part 
io  satisfy  the  composition,  and  if  there 
was  any  default  it  was  on  the  part  of  the 
creditor's  own  trustee. 

Mr.  De  Oex  and  Mr.  Doria  were  then 
both  heard  in  support  of  the  appeal. — 
The  payment  by  the  debtor  to  the  trustee 
of  the  composition  might  discharge  him, 
but  there  is  in  the  first  place  no  evidence 
of  the  payment ;  and  secondly,  the  defence 
(if  it  is  good)  might  be  pleaded  at  law. 

[Jakes,  L.J. — Ton  never  applied  to  the 
trustee  for  payment.  He  might  have  chosen 
to  pay  you  out  of  his  own  pocket  if  he  had 
no  other  ftinds.] 

[Hellish,  L.  J. — Is  not  the  appointment 
of  a  trustee  to  avoid  the  difficulties  as  to 
tender  P  I  am  not  sure  that  the  creditors 
must  not  go  to  their  own  trustee  for  pay- 
ment.] 

[Jahbs,  L.J. — It  is  quito  clear  that  the 
trustee  need  not  tender.] 


LoBD  JosncE  Jahes.— I  am  of  opinion 
that  this  is  quite  a  case  for  the  Conrt  to 
exercise  its  jurisdiction  to  restrain  the 
action.  It  is  not  a  case  where  through 
the  de&ult  of  the  debtor  a  composition 
has  not  been  paid,  but  here  the  parties 
came  to  an  arrangement  by  which  a  trustee 
was  appointed.  The  trustee  never  paid  the 
composition,  but  he  was  always  ready  and 
willing  to  pay  it,  if  the  creditor  would 
prove  his  debt.  In  my  opinion  he  made  a 
mistake  in  requiring  the  proo^  but  then 
it  was  a  mistake  by  the  creditor's  trustee, 
and  not  by  the  debtor.  I  think  it  is 
quito  obvious  that  the  dispute  in  the  cor- 
respondence was  not  as  to  whether  the 
composition  was  properly  tendered.  The 
real  dispute  was  one  in  which  the  trustee 
was  wrong  and  the  creditor  was  right, 
namely,  whether  the  creditor  must  prove 
his  death.  The  creditor,  however,  does 
not  say — give  me  the  composition  on  the 
amount  stated  by  the  debtor.  It  is  pos- 
sible that  if  he  had,  the  trustee  would  not 
have  been  justified  in  refusing  it.  The 
Registrar  appears  to  have  rightly  said— 
"  That  dispute  is  all  over.  Now  pay  him 
the  amount  of  tSe  composition."  I  do 
not  think  we  ought  to  allow  the  mistake 
,  of  the  trustee  to  prejudice  the  debtor. 

But  beyond  that,  I  think  the  time  of 
payment  was  waived.  The  creditor  was 
dealing  with  the  trustee  as  the  trustee  for 
payment  after  the  time  named  for  payment 
of  the  composition. 

LoBD  Justice  Hbllisb. — ^I  am  of  the 
same  opinion.  I  am  of  opinion  that  where 
a  trustee  is  appointed  under  rule  279 — 
which  seems  to  me  a  very  proper  course, 
and  much  better  than  to  leave  the  debtor  to 
pay  the  comiposition — when  that  is  done, 
we  cannot  sJlow  the  debtor  to  be  sued, 
because  the  trustee,  who  is  an  officer  of 
the  Court,  and  appointed  by  the  creditora 
themselves,  has  made  a  mistake. 

Appeal  dismisaed  with  eotti. 


Soliatori— MeMrs.  Harper,  Broad  &  Bateodc,  tat 
the  appellant;  MeKta.  Tovalqr&aatd,  for  tlM 
debtor. 
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Ex  Jpatte  JEPFEET  J 
Be  HAWES. 


Bankruptcy — Oeneral  Rule,  292 — Bank- 
ntptcy  pending  Proceedings  for  Liquidation 
— Costs  of  Liquidation  out  of  Estate. 

For  the  purposes  of  the  292nd  Bute  in 
Bankruptcy,  whereby  if  bankruptcy  occurs 
"pendingproceedingsfor  or  towards  liquido' 
Hon  by  arrangement,"  the  costs  in  rel<Uion  to 
such  proceedings  are  made  payable  otU  of 
the  debtor's  estate,  the  proceedings  wUl  be 
deemed  to  be  pending  so  long  as  the  Court 
can  make  any  order  thereunder,  and  the  ore. 
ditors  under  the  subsequent  bankruptcy  can 
derive  a  benefit  from  them.  Therefore  where 
upon  a  petition  fw  liquidation  the  creditors 
refused  to  pass  a  resoUtiion  for  liquidation 
and  bankruptcy  ensued  next  day,  but  the 
receiver,  who  had  taken  possession  under  the 
liquidation,  had  not  been  discharged  before 
the  trustee  m  bankruptcy  was  appointed,  it 
was  held  that  the  proceedings  in  liquidation 
leerefor  the  purposes  of  the  above  rule  pend- 
ing when  the  bankruptcy  occurred. 

This  was  an  appeal  from  a  ded&ion  of 
the  Chief  Jadge  in  Bankruptcy,  reported 
emie  p.  1,  s.  c.  Law  Bep.  17  Eq.  61. 

On  the  3l8t  of  January,  1873,  H.  M. 
Hawes  filed  a  petition  for  Liquidation  of  his 
affiiirs  by  arrangement,  and  a  receiver  was 
appointed.  At  the  first  meeting  of  credi- 
tors, held  on  the  28th  of  February,  the  cre- 
ditors declined  to  pass  any  resolution  for 
liquidation  by  arrangement.  On  the  Ist 
of  March  the  debtor  filed  a  declaration  of 
insolvency,  and  he  was  thereupon  adjudi- 
cated a  bankrupt  upon  a  creditor's  peti- 
tion. The  receiver  under  the  liquidation 
proceedings  renuuned  in  possession  until 
the  13th  of  March,  when  a  trustee  in  the 
bankruptcy  was  appointed.  The  solicitor 
who  had  filed  the  liquidation  petitiop,  ap- 
plied to  the  trustee  for  payment  of  his 
costs  in  the  liquidation  proceedings, 
amounting  altogether  to  971.  out  of  the 
bankrupt's  estate.  The  trustee  refused  to 
pay  them,  and  the  County  Court  Judge 
decided  that  he  was  right  in  his  refusal. 
The  Chief  Judge  reversed  the  decision  of 
the  County  Court  Judge,  and  the  lamstee 
in  faonkraptqy  appealed  from  the  decision 
of  the  Chief  Judge. 


The  question  tamed  upon  the  constmo* 
tion  of  GeneralBule,  292,  under  theBanlc 
ruptcy  Act,  1869,  which  provides  that, 
"  Where  bajakruptoy  occurs  pending  pro- 
ceedings for  or  towards  liquidation  by 
arrangement  or  composition  with  credi- 
tors, the  proper  costs  incurred  in  relation 
to  such  proceedings  shall  be  paid  by  the 
trustees  under  the  bankruptcy  out  of  th« 
estate  unless  the  Court  shall  otherwise 
order." 

The  question  was  whether  under  the 
above  mentioned  circumstances  the  bank- 
ruptcy had  occurred  pending  proceedings 
for  or  towards  liquidation  or  oomposition 
within  the  meaning  of  this  rule. 

Mr.  De  Oex  and  Mr.  Winskno  appeared 
for  the  trustee  in  bankruptcy,  in  support 
of  the  appeal. 

Mr.  LiMe  and  Mr,  Finlay  Knight  were 
for  the  respondent. 

Lord  Justice  Mbllibb  said  th«  sole 
question  was  whether  the  solicitor  who  pre- 
sented the  liquidation  petition  was  entitled 
to  the  costs  of  it  under  Bule  292.  What 
the  Court  had  to  decide  was  whether  in  the 
present  case  there  were  prooeedinm  for 
or  towards  liquidation  pending  on  the  1st 
of  March  when  the  adjudication  was 
made.  His  Lordship  was  of  opinion  that 
there  were :  the  object  of  the  rule  was 
plain  enough.  If  mere  were  no  such 
provision  no  solicitor  would  ever  act  on 
behalf  of  a  debtor  who  desired  to  present 
a  liquidation  petition  or  would  recommend 
him  to  adopt  such  a  prooeedii^  without 
getting  his  costs  befi>Te-hand.  The  object 
of  the  rule  was  that  solicitors  might  know 
that  if  they  acted  properly  they  would 
get  their  costs  of  a  liquidation  petition, 
notwithstanding  that  bankruptcy  might 
ensue.  That  being  the  object  of  the  role' 
such  a  construction  should,  if  possible, 
be  put  on  it  as  would  fairly  carry  out  the 
object.  His  Lordship  was  of  opinion  that 
it  was  not  necessary  to  adopt  such  a  strict 
construction  as  to  hold  that  whenever 
anythiuK  had  occurred  which  rendered  a 
liquidation  impossible  under  the  petition 
the  proceedings  were  no  longer  pending. 
So  long  as  the  property  remained  under' 
the  protection  of  tho  Court,  so  long  as 
the  Court  Could  make  an  order,  as  for  in- 
stance for  the  discharge  of  the  receiver, 
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or  the  passing  of  bis  accounts,  and  the 
creditors  under  the  subsequent  bank- 
ruptOT  could  derive  a  benefit  firom  the 
liqui^tioii  proceedings,  they  might  be 
said  to  be  still  pencUng.  The  receiver 
was  an  officer  of  the  Court,  and  untQ  he 
was  discharged  he  held  possession  of  the 
property  for  the  creditors  generally,  and 
the  person  who  was  entitled  to  the  pro- 
perty on  the  assumption  that  the  proceed* 
ugs  were  put  an  end  to  must  come  to  the 
Court  and  ask  for  the  discbarge  of  the 
receiver.  In  this  case  the  creditors  got 
the  benefit  of  the  possession  of  the  re- 
ceiver, and  the  proceedings  under  the 
liquidation  petition  might  fairly  be  said 
to  have  been  pending  when  the  adjudica- 
tion was  made.  In  this  particular  case 
there  might  be  another  ground  for  saying 
that  this  was  so,  inasmuch  as  the  resolu- 
tion of  the  meeting  could  not  be  said  to 
be  finally  passed  till  after  the  expiration 
of  the  three  days  allowed  by  the  rules  for 
registration,  since  within  that  time  any 
creditor  who  voted  at  the  meeting  against 
liquidation  by  arrangement  might  have 
changed  iiis  mind  and  signed  the  resolu- 
tion in  &vour  of  it.  This  was  intercepted 
by  the  bankruptcy.  But  his  Lordship 
preferred  to  rest  his  decision  on  the  other 
more  g^eral  ground. 

LoBD  JusTicH  James  was  of  the  same 
opinion.  The  petition  must  be  dismissed 
withoosta. 


Sdiciton— Mr.  0.  MaUam,  agent  for  Mtsan.  T.  & 
O.  Ttfallam,  Oxford,  for  appellant;  Uessrs. 
Fhelpa  &  Sidgwick,  for  reipondent. 


LoBDS  JcancM.') 

1873.         > 

Aug.  7.      J 


Ex  parte  hoblkt; 

Be  WHITE. 


BemJcruptey  —  Pa/rtnershya  Bunnets  — 
Oonstruetion  of  Partnerthvp  Deed — OapHal 
to  bdong  to  one  Partner— Death  of  that 
Partner — Oontvnuaruse  ofBvainess  by  Sur. 
vivor— Joint  and  Separate  Assets. 

Bueinest  was  carried  on  hy  W.  ^  T., 
Mt  partnership  under  a  -partnership  deed 
which  provided  that  aU  the  capital  in  the 
IvHnett  should  belong  to  W.,  and  thai  in 


ease  of  his  death  the  share  of  T.  in  the  pro- 
fits should  thenceforth  belong  to  W.'s  re- 
presentatives or  nominees,  and  the  bfteineee 
should  thenceforth  be  carried  on  by  his  per- 
sonal represwtativee  or  nominees,  cmd  that 
T.  should  contintie  in  it  for  six  months  to 
assist  such  representatives  or  nominees.  W. 
died,  having  appointed  T.  his  executor.  The 
business,  which  was  greatly  in  debt  at  W.'» 
detUh,  was  continued  by  T.  for  fourteen 
months.  T.  then  filed  a  petition  for  the 
liquidation  of  his  affairs.  The  stock  tu 
trade  at  the  time  of  tJie  liquidation  consisted 
partly  of  things  which  had  belonged  to  W. 
^  T.  during  their  partnership  and  re- 
tnained  in  specie,  partly  of  things  acquired 
by  T.  after  W.'s  death  :—ReiA,  that  the 
partnership  deed  meant  only  that  the  captial, 
subject  to  the  payment  of  the  debts,  should 
belong  to  W.,  and  that  the  proceeds  of  «weA 
part  of  the  stock  in  trade  as  had  been  m 
existence  during  the  partnership  formed 
joint  assets  applicable  to  the  payment  of  the 
joint  debts  of  the  partnership,  and  thai  so 
much  of  the  stock  in  trade  as  had  been  ac- 
quired by  T.  since  W.'s  death,  was  separate 
assets  of  T.  applicable  to  the  payment  of  his 
separate  debts. 

This  was  an  appeal  motion  for  tlie  pnrw 
pose  of  setting  aside  an  order  made  by 
Mr.  B^istrar  Pepys,  acting  as  Chief 
Judge  in  Bankruptcy,  in  the  liquidation 
ot  tiie  affairs  of  W .  Thompson  White. 
The  appellants,  who  were  the  trustees  <>f 
the  marriage  settlement  of  W.  Thompson 
White,  were  creditors,  under  a  covenant 
contained  in  his  marriage  settlement^ 
a^iinst  the  estate  of  his  u^  father  wf 
White,  and  the  question  to  be  deteonnined 
was  how  &r  they  were  entitled  to  share 
in  the  proceeds  of  certain  assets  which 
had  been  realised -in  the  liquidation  of  W. 
Thompson  White's  affairs. 

The  same  case  came  before  the  Court 
of  Appeal  in  November,  1872,  upon  the 
question  whether  the  administration  of 
the  estate  was  to  take  place  in  the  Court 
of  Chancery  or  in  the  Court  of  Btmkmptqy, 
and  the  Lords  Justices  then  decided  that 
the  proper  tribunal  was  the  Court  of 
BankraptOT.  (See  Morley  v.  WMte;  In 
re  White,  42  Law  J.  Eep.  (n.s.)  Bankr. 
76;  B.  c.  Law  Eep.  8  Chano.  214.) 
The  material  oircumstancee  were  as  foUowa 
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— Wm.  White,  W.  Thompson  "White 
and  C.  Q.  CoUins,  for  many  years 
iMrevioaaly  to  and  down  to  the  death  of 
W.  White  in  Jannary,  1871,  carried  on 
bnsiness  as  carpet  warehousemen  in  co- 
partnership  together,  under  the  provisions 
of  a  deed  of  partnership  dated  the  20th 
of  February,  1854,  by  which,  after  recitals 
to  the  effect  that  the  premises  upon  which 
the  business  was  carried  on,  and  the 
capital  stock  in  trade  and  effects  thereof 
bdonged  to  W.  White  alone,  it  was 
stipulated  (amongst  other  things)  that 
the  capital  of  the  partnership  should  con- 
sist of  the  premises  in  which  the  business 
was  carried  on,  and  of  the  stock  in  trade, 
book  debts  and  other  assets  and  effects  in 
the  business,  according  to  a  valuation 
thereof  made  the  31st  of  December,  1853 ; 
tbat  W.  White  should  be  at  liberty  to 
bring  in  or  withdraw  capital  at  pleasure ; 
that  W.  Thompson  White  and  Collins 
might  bring  in  capital  with  W.  White's 
assent ;  that  the  capital  of  each  partner 
should  cany  interest  at  5L  per  cent,  per 
annum ;  that  in  case  of  the  death  of  W. 
White,  the  partnership  should  thereupon 
be  dissolved  and  determined,  and  the 
shares  of  W.  Thompson  White  and  Collins 
in  the  profits  and  gains  of  the  partnership 
should  thenceforth  belong  to  W.  White's 
personal  representatives  or  the  person  or 
persons  to  whom  he  should  have  bequeathed 
such  shares,  and  the  said  business  should 
thenceforth  be  carried  on  by  his  personal 
representatives  or  by  such  persons  as  he 
shonld  by  will  appoint ;  that  W.  Thomp- 
son White  and  Collins  should  continue  in 
the  bnsiness  for  six  months  from  Wm. 
White's  decease,  and  assist  his  represen- 
tatives or  nominees  in  carrying  on  the 
same,  receiving  a  certain  sum  for  their 
services,  and  that  such  personal  represen- 
tatives or  nominees  should  pay  to  W. 
Thompson  White  and  Collins,  within  six 
months  of  the  death  of  the  said  W.  White, 
the  sums  thereinbefore  provided  to  be  paid 
for  their  services,  and  the  additional  sum 
of  5002.,  and  also  the  amount  of  their  re- 
spective capital  in  the  said  partnership, 
with  interest  &om  the  death  of  the  said 
W.White. 

W.  White  -died  in  Januaiy,  1871, 
having  by  his  will  given  his  real  and  per. 
Bonal  estate  to  the  said  W.  Thompson 


White  and  two  other  persons,  whom  he 
appointed  his  executors  and  trustees,  upon 
trusts  for  conversion  and  sale,  and  to 
stand  possessed  of  the  proceeds  thereof  in 
trust  for  certain  persons  of  whom  W. 
Thompson  White  was  one.  The  said  will 
empowered  the  trustees  to  postpone  the 
conversion  of  the  said  testator's  estate  for 
two  years,  and  directed  that  the  profits 
of  his  business  should  in  the  meantime  go 
as  income  of  the  testator's  estate.  W. 
Thompson  White  alone  proved  his  father's 
will,  and  he  continued  to  carry  on  the 
business  for  about  fourteen  months  after 
his  father's  death,  until  in  March,  1872, 
he  filed  a  petition  for  the  liquidation  of 
his  affairs  by  arrangement.  The  trustee 
under  the  liquidation  realised  the  stock  in 
trade  and  other  property  employed  in  the 
business,  for  the  sum  of  48,000^  Of  this 
sum  about  3,2002.  represented  the  proceeds 
of  stock  in  trade  which  had  existed  in 
specie  at  the  decease  of  W.  White,  and 
about  37,000Z.  arose  &om  the  sale  of  stock 
in  trade  which  had  been  acquired  by 
W.  Thompson  White  in  the  course  of 
his  business  since  his  &ther's  death ; 
there  was  no  sufficient  evidence  to  shew 
whether  the  stock  firom  which  the  balance 
of  the  48,0002.  was  derived  had  been 
acquired  before  or  after  the  death  of  the 
said  W.  White.  Under  these  circum- 
stances Mr.  Registrar  Pepys  made  an 
order  declaring  that  the  3,2002.  was  appli- 
cable to  the  payment  of  the  joint  creditors 
of  W.  White  and  W.  Thompson  White, 
and  that  about  44,8002.,  the  remainder  of 
the  48,0002.,  was  applicable  only  to  the 
payment  of  the  separate  creditors  of  W. 
Thompson  White.  The  appellants,  who 
had  proved  as  creditors  only  against  the 
separate  estate  of  W.  White,  for  the 
amount  of  the  debt  due  to  them  under  his 
covenant,  now  appealed  &om  this  order. 

Mr.  Heviming  and  Mr.  Wingfield,  for 
the  appellants,  argued  that  the  Court  of 
Chancery  was  the  proper  Court  to  deal 
with  this  question. 

[The  Lobds  Justices  said,  that  on  the 
former  occasion  they  had  decided  that  the 
Court  of  Bankruptcy  was  the  proper 
forum,  and  they  could  not  hear  any  argu- 
ment upon  that  point  now.] 

Under  the  provisions  of  the  partnership 
deed  the  whole  assets  of  the  firm  became 
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the  property  of  tho  said  W.  White  upon 
his  death — 

Ex  parte  Buffin,  6  Ves.  119;  s,  c. 
Tndor's  L.  C.  in  Mercantile  Law 
346; 
Ex  parte  Willtams,  11  Ves.  3. 
The  directions  in  W.  White's  will  for 
his  executor  to  cany  on  his  trade  could 
not  affect  the  rights  of  his  creditors. 

Mr.  Be  Qex  and  Mr.  Winslow,  for  the 
trustee  under  the  liquidation,  were  not 
called  upon. 

LoBD  Justice  Jahes  said. — In  his 
opinion  there  was  no  foundation  for  the 
appeal.  In  the  first  place,  the  qnes- 
tion  whether  the  administration  and 
distribution  of  these  assets  was  to  be 
in  Bankruptcy  or  in  Chancery  was  the 
very  point  which  they  had  decided  on  the 
former  occasion  (1).  The  case  had  been 
manifestly  one  for  the  application  of  the 
seventy-second  section  of  the  Bankruptcy 
Act,  1869,  which  enabled  the  Court  of 
Bankruptby  to  determine  all  questions 
as  to  whion  were  joint  and  which  sepa- 
rate assets,  and  which  were  joint  and 
which  separate  creditors.  After  having 
stopped  the  suit  in  Chancery,  the  court 
would  not  now  send  back  the  assets 
to  be  administered  by  .the  Conrt  of 
Chancery  on  principles  borrowed  fix>m 
those  acted  on  in  the  Court  of  Bankruptcy. 

The  only  question  now  fairly  open  to 
argument  was  whether  anything  had 
oocumd  to  make  those  assets  which 
had  now  to  be  distributed,  the  separate 
assets  of  William  White,  the  father.  The 
registrar  in  bankruptcy  had  found  that 
there  were  large  portions  of  the  assets 
which  could  be  traced  and  which  had  re- 
mained in  specie,  and  were  separate  assets 
of  W.  White,  which  had  not  been  employed 
in  the  business.  Tho  other  assets  stood  in 
this  way :  The  &ther  and  son  carried  on 
business  together  in  partnership.  The 
father  was  said  to  be  the  owner  of  all  the 
capital  (if  there  really  was  any  capital  in 
the  business),  for  capital  meant,  of  course, 
the  surplus  of  assets  over  liabilities. 
The  son  and  another  person,  who  came 
in  as  partners,  were  under  the  provisions 

(1)  42  Law  J.  Bep.  (k.s.)  Bankr.  76;  s.  e.  Latr 
Be^<  8  Chase.  211. 


of  the  partnership  deed  entitled  to  share 
in  the  profits  only ;  the  deed  provided 
that  upon  notice  these  two  partners  were 
to  go  out  of  the  business,  and  to  leave 
the  father  in  possession  of  the  assets, 
and  that,  upon  the  father's  death,  his 
personal  representatives  should  pay  a  sum 
to  the  son  and  other  partner,  and  should 
be  owners  of  the  business.  There  was 
nothing  in  that  deed  which  professed  to 
say  that  tho  son  or  other  partner  going 
out  was  not  to  -be  entitled  to  be  indem- 
nified in  the  usual  manner,  according  to 
their  legal  rights,  in  the  mode  in  which 
the  Court  of  Chancery  or  the  Court  of 
Bankruptcy  would  indemnify  them  in 
respect  of  the  partnership  debts.  The 
mode  in  which  the  Court  would  effect 
this  was  by  taking  care  if  there  were 
joint  and  separate  assets,  that  the 
joint  assets  were  applied  in  payment  of 
the  joint  creditors  before  any  part  of 
them  was  applied  to  the  payment  of  the 
separate  creditors.  In  this  case  the 
trade  assets,  so  &x  aa  they  remained  in 
specie,  were  xmdonbtedly  joint  assets. 
Those,  therefore,  were  to  be  applied 
in  payment  of  the  joint  creditors,  so 
far  as  there  were  any  remaining,  and 
the  surplus,  if  there  was  one,  would  be 
applicable  among  the  persons  entitled 
thereto.  But  as  regarded  any  assets 
or  anything  bought  by  die  executor 
when  he  was  carrying  on  the  busi- 
ness, whether  in  pursuance  of  the  will 
or  not,  they  were  his  in  point  of  law. 
He  had  bought  the  assets  and  become 
the  legal  owne^  of  them,  and  if  he 
owed  to  his  father's  estate  any  money  in 
respect  of  them,  he  was  bound  to  pay 
it;  but  that  could  not  make  the  assets 
which  he  himself  had  bought,  or  the 
debts  which  he  himself  had  incurred, 
the  assets  or  debts  of  the  father.  In 
the  ordinary  course  of  a  business  there 
was  a  constant  change  in  the  stock,  to- 
day's stock  was  sold  and  more  bought, 
old  debts  were  paid  and  new  ones  in- 
curred, and  it  was  not  surprising  to  find 
that  in  this  case  the  greater  part  of  the 
moveables  had  been  purchased  by  the 
executor  carrying  on  the  trade  on  his 
own  liability  and  at  his  own  risk.  That 
being  so,  there  was  no  pretence  for 
holcmg  that   either    the    joint 
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belonging  to  the  joint  trade  which  re- 
mained in  specie  or  the  .separate  assets 
created  by  the  separate  trading  of  the 
son  after  his  faflier's  death  coald  be 
separate  assets  of  the  &ther.  The 
appellants  who  had  not  proved  as  joint 
CTeditors  of  the  firm  or  as  separate  credi- 
tors of  the  son,  stood  before  the  Court 
only  as  creditors  of  the  separate  estate  of 
W.  White,  the  fether,  and  could  not  be 
heard  upon  any  question  which  affected 
them  as  joint  creditors  of  the  father  and 
son  or  separate  creditors  of  the  son.  Their 
appeal  must  therefore  be  dismissed  with 
costs. 

LoBD  JusTiOB  Mbllish  concarred  in 
thinking  that  the  only  question  properly 
before  the  Court  was  whether  the  separate 
creditors  of  W.  White,  the  father,  were 
entitled  to  any  part  of  the  48, OOOZ.  Since 
the  appellants  had  not  proved  as  joint 
creditors,  the  Court  could  not  now  deter- 
mine any  question  between  the '  joint 
creditors  and  the  separate  creditors  of  the 
son.  Looking  at  the  fact  independently 
of  the  provisions  of  the  partnership  deed, 
there  could  be  no  doubt  upon  the  ques- 
tion. The  iiather  and  son  carried  on 
business  in  partnership,  the  &ther  died 
leaving  lai^  assets  of  the  partner- 
ship; the  son  carried  on  the  business 
for  some  time  with  those  assets,  and 
then  became  a  liquidating  debtor.  Under 
these  circumstances,  it  was  clear  that 
all  the  assets  of  the  partneiship  re- 
maining  in  specie  would  be  divided 
among  the  joint  creditors,  and  that  the 
assets  acqmred  by  the  son  after  his 
father's  death  would  he  separate  assets 
divisible  among  Mb  own  separate  cre- 
ditors. The  only  question  was  whether 
the  provision  in  the  partnership  deed  that 
the  capital  should  be  treated  entirely  as- 
tbe  capital  of  the  father,  and  that  upon 
the  death  of  the  father  the  son  should 
oeaae  to  be  entitled  to  any  share  of  the 
profits,  and  should  receive  certain  sums 
out  of  the  father's  estate,  made  any  differ- 
ence. And,  in  his  Lordship's  opinion, 
they  did  not.  It  was  clear  that  they 
would  not  at  law  take  away  the  legal 
estate  in  the  chattels  acquired  during  tiie 
partnership  which  vested  in  the  son  as 
anrviving  partner.  The  only  question 
was  as  to  the  efiect  of  the  deedin  eqniiy  P 


Did  it  mean  to  alter  the  rights  of  credi- 
tors and  vest  the  whole  of  the  assets 
in  the  father's  representative,  or  did  it 
merely  mean  to  vest  them  in  him  subject 
to  the  payment  of  the  debts  P  His  Lord- 
ship thought  it  was  intended  only  to  vest 
them  in  the  father's  representative,  sub- 
ject to  the  payment  of  the  debts.  It 
would  be  very  unjust  to  the  son  if  at  his 
father's  death,  in  case  of  the  firm  being 
(as  in  £act  it  was)  largely  indebted,  he 
was  not  to  be  entitled  to  apply  the 
partnership  assets  in  payment  of  the 
partnership  debts  for  which  he  was  liable. 
There  was  nothing  in  the  deed  to  compel 
them  to  come  to  £at  conclusion.  In  his 
Lordship's  opinion  the  assets,  which  were 
joint  assets,  at^the  other's  death,  re- 
mained joint  assets  distributable  among 
the  joint  creditors.  The  appeal  must  be 
dismissed  with  costs. 


Solicitors — Uessrs.  Tyas  &  Handngton,  for  th« 
appellants ;  Mr.  W.  BriBtow,  for  tae  tnutee. 


} 


LoBDs  JcsrncBs. 

1874.        I         ExparUatSD; 
Jan.  23, 30.    f        Be  COOK. 
Feb.  13. 

Act  of  Bankruptcy — Fraudulent  Convey' 
ance— Bankruptcy  Act,  1869  (32  ^  38  Vict, 
c.  71),  *.  6,  tuh-tee.  2— Past  Oontideration 
—Bai  of  Sale— Cods. 

In  August,  1870,  two  brothers  trading  as 
grocers,  in  eonsideraiion  of  5001.  previously 
advanced  by  their  father  and  brother  as  to 
the  greater  part  upon  a  verbal  agreement 
for  the  security,  executed  an  agreement  io 
assign  on  demand  their  business,  with  the 
lease  of  their  premises  {which  was  de- 
posited), stock  in  trade,  fixtures,  uteusils 
and  book  debts,  with  a  proviso  that  if  the 
5002.  with  any  further  advances  and  in- 
terest was  r^aid,  the  agreement  should  be 
void,  but  if  not,  providing  for  the  sale  of  the 
property  to  the  mortgagees  at  a  valuation, 
and  payment  of  the  balance  (if  any)  to  the 
traders. 

In  March,  1873,  the  brother  making 
the  advance,  and  who  was  employed  in 
the  business,  informed  his  father  that  the 
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traders  were  in  difficulties,  and  thereupon 
demand  for  payment  was  made.  On  the 
Mh  of  April  the  property  wot  valtied  at 
68BI.,  and  on  the  5th,  123?.,  the  balance 
over  the  avwunt  due,  was  paid  by  the  father 
and  brother  upon  an  assignment  of  the  pro- 
perty, which  comprised  all  the  traders^ 
property  except  furniture  worth  SOI.,  which 
was  jmrchased  by  the  father  and  brother  at 
the  same  time. 

The  deed  was  not  registered  as  a  bill  of 
sale,  but  possession  was  forthwith  talcen,  and 
a  circular  issued  to  the  wholesale  dealers 
who  were  the  principal  creditors,  informing 
them  of  the  sale  of  the  business. 

The  123J.  and  30i.  were  spent  in  paying 
two  creditors,  attd  on  the  16th  of  April  the 
traders  presented  a  petition  in  liquidation, 
stating  their  assets  to  be  nil  and  their  debts 
l,8S3l.  .— 

Held  (affirming  the  decision  of  the 
Registrar  sitting  as  Chief  Judge),  tJiat  the 
transaction  could  not  be  impeached  cw  an 
act  of  bankruptcy,  nor  (possession  having 
been  taken)  under  the  Bills  of  Sale  Act. 

The  transaction,  however,  being  one  that 
required  investigation,  the  trustee's  appeal 
was  dismissed  without  costs. 

This  waa  an  appeal  from  an  order  of 
Mr.  Registrar  Murray  as  Chief  Judge. 

In  the  month  of  May,  1868,  the  debtors, 
William  Cook  and  John  Cook,  who  were 
brothers,  purchased  from  a  Mr.  Wilson 
the  business  of  a  grocer  carried  on  in 
West  Street,  Reading. 

On  the  8th  of  November,  1868,  their 
father,  Aaron  Cook,  advanced  them  the 
sum  of  801.,  and  on  the  16th  of  December, 
1868,  the  further  sum  of  1701. 

On  the  11th  of  July,  1870,  Robert  Cook, 
a  brother  of  the  debtors,  advanced  them 
100?.,  and  on  the  4th  of  August,  1870,  the 
further  sum  of  150?. 

On  the  29th  of  August,  1870,  an  agree- 
ment was  made  between  William  Cook 
and  John  Cook  (described  as  trading  in 
partnership)  of  the  one  part,  and  Aaron 
Cook  and  Robert  Cook  of  the  other  part, 
after  reciting  that  "  the  said  Aaron  Cook 
and  Robert  Cook  had,  prior  to  the  date 
thereof,  advanced  to  the  debtors  the  sum  of 
600?.  and  upwards  for  the  purpose  of 
enabling  them  to  carry  on  their  business 
as  aforesaid,  and  that  interest  was  to  be 


paid  on  the  said  advances  at  the  rate  of 
six  per  cent,  per  annum,  and  that  the 
debtors  required  further  advances  for  the 
purposes  aforesaid,  and  to  enlarge  their 
trade,  it  was  agreed 'and  declared  that  in 
consideration  of  such  advances  thereto- 
fore made,  and  of  such  further  advances 
to  be  made,  they,  the  said  WiUiam  Cook 
and  John  Cook,  would  on  demand  assign 
the  business  then  carried,  on  by  them  to 
the  said  Aaron  Cook  and  Robert  Cook, 
together  with  the  lease  of  the  premises 
occupied  by  them,  and  in  which  tiie  sfune 
business  was  then  carried  on  (which  said 
lease,  by  way  of  equitable  charge  to  secure 
the  due  observance  of  the  agreement,  was 
then  deposited  with  the  said  Aaron  and 
Robert  Cook  or  one  of  them),  as  aUfo  the 
fixtures,  stock  and  utensils  in  trade,  toge- 
ther with  the  book  debts,  so  that  the  said 
Aaron  Cook  and  Robert  Cook  oroneof  them 
should  and  might  be  able  to  cany  on.the 
said  business,  either  in  their  name  or  that 
of  one  of  them,  or  in  the  name  of  the  said 
W.  &  J.  Cook,  in  which  the  said  business 
was  then  carried  on.  Provided,  never- 
theless,  that  if  the  said  W.  &  J.  Cook 
should  repay  the  said  sum  of  500?.  and 
interest  aforesaid,  and  also  such  further 
advances  as  might  be  made  in  pursuance 
of  the  agreement,  with  interest  at  the  like 
rate,  the  agreement  should  be  void.  But 
should  the  said  W.  &  J.  Cook  be  unable  or 
unwilling  to  repay  the  amounts  aforraaid, 
then  an  inventory  and  valuation  of  the  pre- 
mises thereby  agreed  to  be  assigned  should 
be  taken  and  had  in  such  manner  as  the 
parties  thereto  might  mutually  agree,  and 
in  default  thereof,  by  valuers  on  each  side 
or  their  umpire.  The  payment  of  snch 
purchase-money  and  valuation,  or  the  ba- 
lance thereof  (if  any)  to  be  made  in  ihe 
'manner  agreed  to  by  the  parties  thereto 
or  otherwise,  upon  valuation  in  accord- 
ance with  the  custom  of  the  trade.  It 
was  also  agreed  that  the  sidd  W.  &  J. 
Cook  should  pay  or  reimburse  all  out- 
goings, and  do  all  aots  necessary  to  com- 
ply with  the  equity  of  this  agreement. 
And  it  was  also  further  agreed  that  for  the 
purposes  of  success  in  the  said  business, 
the  said  Aaron  Cook  and  Robert  Cook 
should  employ  and  retain  in  the  condoct 
and  management  of  the  said  business  the 
said  W.  &  J.  Cook,  or  one  of  then))  and 
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thafc  tbe  aahTj  to  be  reoohred  by  tbem 
sboold  be  paid  at  the  late  fixed  upon  the 
ezeoatiain  of  the  assignment  they  agreed 
to  be  made,  all  jost  exceptions  to  this 
arrangement  being  reserved.  And  it  was 
finally  agreed  that  all  advances  beyond 
the  raid  sum  of  500t.  due  on  signing  the 
agreement  shooldrbe  endorsed  thereon, 
ajid  on  a  copy  thereof  to  be  kept  by  the 
said  W.  &  J.  Cook." 

On  the  3lBt  of  December,  1870,  the 
lease  of  the  premises  was  obtained  from 
the  landlord  and  was  deposited  by  the 
debtors  with  their  &ther. 

Shortly  after  the  making  of  the  agree- 
ment Robert  Cook  entered  mto  the  service 
of  his  brothers  as  shopman  at  a  salary,  and 
oontinned  in  their  service  nntil  the  5th 
c^  April,  1873. 

In  March,  1873,  the  afi&irs  of  the  debtors 
became  embarrassed,  and  some  writs  were 
served  on  them.  Bobert  Cook  informed 
his  fifkther  that  he  was  a&tdd  execations 
would  be  levied  upon  the  goods  on  the 
premises.  They  consulted  Mr.  Mortimore, 
the  &mify  solicitor,  and  by  his  advice  a 
demand  in  writing  reqoiring  the  debtors 
to.  execute  Ml  assignment  of  their  property, 
in  pnrsnaoce  of  the  agreement  of  the  29& 
of  August,  1870,  was  served  upon  them. 

On  the  4th  of  April,  1873,  Mr.  BobeH 
Churchman,  who  was  the  valuer  who  had 
valued  &e  stock  in  trade  when  the  debtors 
purchased  it,  by  the  direction  of  Mr.  Mor- 
timore, made  a  valuation  of  the  property 
to  be  conveyed,  at  the  sum  of  6832. 10»., 
which  amounted  to  1232.  10».  more  than 
the  aom  due  to  Bobert  and  Aaron  Cook 
for  debt  and  interest. 

On  the  dth  of  April,  1873,  Aaron  Cook 
and  Bobert  Cook  paid  to  the  debtors  in 
caah  1232. 10«.,  and  the  debtors,  by  a  deed 
of  tiiat  date,  in  oonsideEation  of  mat  sum 
and  Hie  5002.  and  interest,  assigned  to 
Aux>n  and  Bobert  Cook  the  lease  of  the 
premises,  aad  also  the  fixtures,  stock  and 
ntensils  in  trade,  and  book  debts,  being 
in  fiMst  the  whole  of  their  property  with 
the  exception  of  fiunttnre  o£  the  value 
of  302. 

Aaron  Cook  and  Bobert  Cook  also  paid 
the  debtors  302.  for  the  furniture. 

At  the  time  the  deed  was  executed 
possession  of  the  premiaee  and  of  the 
stock  contained  therein  ms  given  by  the 

Mbw  Sbbiis,  43.— Bmxs. 


debtors  to  Aaron  Cook  and  Bobert  Cook, 
and  shortly  afterwards  a  circular  was  sent 
to  the  wholesale  firms,  who  were  the 
principal  creditors  of  th%  debtors,  inform- 
ing them  that  the  busihess  was  bought 
by  Aaron  Cook  and  Bobert  Cook. 

The  debtors  dis^Kwed  of  the  1232.  10«. 
and  the  302.  by  paying  two  of  their  ere- 
ditors;  and  on  the  loth  of  April,  1873, 
presented  a  petition  for  liquidation,  stat- 
ing their  assets  to  be  ml  and  tiieir  debts 
to  he  1,8332. 

The  trustee  in  the  liquidation  made  an 
application  asking  that  the  assignment  of 
the  5th  of  April,  1873,  might  be  declared 
firaudnlent  and  void  as  against  him,  and 
for  an  account  of  the  property.  This 
application  was  refused  by  the  Begistiar, 
and  the  trustee  appealed. 

Mr.  Be  Chx  and  3fr.  Mnlay  Knight,  for 
the  appdlant,  contended  that  this  was  an 
attempt  to  evade  the  provisions  of  the 
Bankruptcy  Act,  1869,  and  of  the  Bills  of 
Sale  Act.     They  cited 

Ex  parte  Fieher;  re  Ash,  41  Law  J. 
Biep.  (n.s.)  Bankr.  62 ;  a.  c.  Law 
Bep.  7  Chanc.  636 ; 
Ex  parte  Oolien ;  re  Sparhe,  41  Law 
J.  Bep.  (U.S.)  Bankr,  17 ;  s.  o.  Law 
Bep.  7  Chano.  20 ; 
Ex  parte  Pearson;   re  Mortimer,  42 
Law  J.  Bep.  (n.s.)  Bankr.  44 ;  s.  c. 
Law  Bep.  8  Chanc.  667. 
Mr.  Boxburgh  and  Mr.  Colt,  for  Aaron 
and  Bobert  Cook,  cited 

Sutton  v.  OrtOtweU,  IE.  d;  B.  15 ; 
8,  c.  22  Law  J.  Rep.  (h.s.)  Q.B.  78 ; 
LovruM  V.  Bttxton,  40  Law  J.  Bep. 
(N.8.)  C.P.  150 ;  8.  c.  Law  Rep.  6 
C.P.  106; 
Mereer  v.  Paterson,  36  Law  J.  Bep. 
(N.8.)  Exch.  218 ;  s.  c.  Law  Bep.  2 
Ex.  304 ;  8. 0.  (Ex.  Ch.)  Law  Rep. 
3  Exch.  104 ; 
Bdroyd  v.  MarsJuiU,  2  De  Oex,  F.  & 
J.  596 ;  8.  o.  30  Law  J.  Rep.  (n.s.) 
Chano.  385;  s.  c.  (H.L.)  33  Law 
J.  Rep.  (N.s.)  Chanc.  193;  s.  c. 
10  H.  L.  Cas,  191 ; 
Ex  parte  Topham;  re  Walker,  42  Law 
J.  Riep.   (n.8.)   Bankr.   57 ;   s.  c. 
Law  Bep.  8  Chanc.  614. 
They  also  relied  on 

Ex  parte  Ash  (u&i  fftcpra). 
Mr,  De  Oex  in  reply. 
F 
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LoBD,  Justice  Mkllish  (on  Feb.  13)  de> 
liveredthe  writtenjndgment  of  the  Court. 
He  stated  the  £eu!ts  as  above  and  proceeded 
— On  the  part  of  the  appellant  it  was  con- 
tended that  the  deed  of  the  5th  day  of 
April,  1873,  -was  an  act  of  bankruptcy  as 
nn  assignment  of  all   the  debtor's  pro- 

?crt7  tor  a  past  consideration,  the 
232. 10«.  and  the  802.  not  being,  under 
the  circumstances,  a  substantial  exception, 
and  Ex  parte  Fisher  re  Ash  (ubi  supra) 
•was  relied  on.  On  the  part  of  the  re- 
spondents it  was  contended  that  the  deed 
of  the  5th  of  April,  1873,  simply  carried 
out  the  previous  agreement  of  the  29  th 
of  August,  1870,  which  was  a  vaHd  equi- 
table security,  and  could  not  therefore  be 
an  act  of  bankrupt^'. 

I  will,  therefore,  &«t  consider  what  was 
the  effect  of  the  agreement  of  the  29th  of 
August,  1870.  Now  by  that  agreement 
the  debtors  agree  on  demand  to  assign  to 
Aaron  Cook  and  Robert  Cook  the  pro- 
perty mentioned  in  the  agreement,  and 
we  are  of  opinion  that  until  demand  no 
right  to  the  property  agreed  to  be  as- 

Xed,  with  the  exception  of  the  lease, 
sh  was  deposited,  would  pass,  either 
at  law  or  in  equity.  We  tlunk  that  it 
was  intended  Uiat  until  demand,  the 
debtors  should  have  the  power  of  dealing 
with  their  property  in  any  way  they 
pleased.  When,  however,  a  demand  of 
an  assignment  was  once  made,  we  think 
that  a  right  in  equity  to  the  property 
agreed  to  be  assigned  aa  a  security  for 
the  5002.  and'  interest  immediately  ac- 
crued. It  was  objected  that  the  agree- 
ment was  an  agreement  for  a  sale  at  a 
valuation  to  be  made  by  a  vainer  to  be 
agreed  upon,  and  that  a  Court  of  Equity 
has  no  means  of  granting  speoifio  per- 
formance of  such  an  agreement.  We  are 
of  opinion,  however,  that  the  substance 
of  the  agreement  is  that  the  respondents 
should  have  a  security  on  the  properly  of 
their  debtors  for  a  debt,  and  wat  the 
valuation  is  merely  a  mode  of  carrying 
that  security  into  effect.  In  an  oidinaty 
mortgage  there  is  a  power  of  sale,  and 
after  satisfying  debt,  interest  and  costs 
by  the  sale,  3»e  mortg^^e  has  to  pay 
the  surplus  to  the  mort^igor.  By  this 
agreement  the  creditors  instead  of  selling 
the  property  are  to  have  it  valued  and  to 


pay  any  surplus,  after  satisfying  tiiedebt 
and  interest  to  the  debtors.  AtmnTning 
that  a  Court  of  Equity  could  not  carry 
out  this  part  of  the  agrement  if  tiie 
parties  did  not  agree  about  it,  that  ought 
not  to  affect  the  security  of  the  creditors 
on  the  property  of  their  debtors,  which 
was  the  main  object  of  the  agreement.  We 
are  of  opinion,  therefore,  that  the  agree- 
ment was,  after  demand,  a  valid  equitable 
security  upon  the  proper^  of  the  debtors, 
unless  it  was  rendered  invalid,  either  by 
the  Bankruptoy  Act  or  the  Bills  of  Sale 
Act. 

Now  the  Bankruptcy  Act  could  not 
affect  the  validity  of  the  t^reement  unless 
we  hold  that  the  agreenient  itself,  either 
immediately  it  was  executed,  or  when  the 
demand  was  made,  was  in  substance  an 
assignment  of  all  the  debtor's  property 
for  a  past  consideration,  or  unless  we 
hold    that  if  the  agreement  was  itself 
given  as  a  secoriiy  for  a  past  debt,  it 
could  not  render  valid  an  assignment  of 
the  debtor's  property  for  the  same  debt, 
or  prevent  its  bmng  on  act  of  bankruptcy. 
It  is,  therefore,    necessary  to    consider 
whether  the  agreement  of  August,  1870, 
was  itself  given  as  a  security  for  a  past 
debt,  or  was  given  in  the  whole  or  in  part 
for  a  bona  fide  substantial  advance  to  be 
made  at  the  time.    Aaron  Cook  in  his 
af&davit  says  that  before   he   advanced 
the  250Z.  his  sons  agreed  to  assign  to  him 
by  way  of  mortgage  not  only  the  lease 
of  theur  premises,  but  also  the  good  will 
and  stock-in-trade  of  their  business,  fiis 
sons,  the  debtors,  however,  do  not  support 
this  statement,  but  only  mentioned  &a 
leaae  as  the  security  on  which  the  money 
was   advanced,  and  we  are  of  opinion 
that  there  is  no  sufficient  evidence  of  any 
agreement  to  give  the  &ther  a  security 
on  the   debtor's  stock-in-trade,  fixtnies 
and  book  debts  before  hia  money  was 
advanced.   With  respect,  however,  to  the 
250{.  advanced  hj  Robert  Cook,  not  only 
the  &the1r  and  Robert,  but  the  debton 
also  state  that  the  security  was  in  sub- 
stance agreed  upon  before    the  money 
was  advanced  ;  and  as  the  agreement  of 
the  30th  of  August,  1870,  was  actually 
signed  a  few  weeks  afterwards,  and  as 
Robert,  who  was  a  young  man  just  of  tge, 
could  not  hft'-e  been  expected,  and  indeed 
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ought  not  to  have  been  asked,  to  advance  a 
Bom  of  money  of  great  importance  to  him 
and  to  his  brothers  without  all  the 
secnriiy  he  oonld  get,  we  think  that  his 
2502.  ought  to  be  treated  as  a  bona  fide 
and  substantial  advance  made  on  the 
secnrify  of  the  agreement  of  the  30th  of 
Auguflt,  1870. 

^en  with  respect  to  the  Bills  of  Sale 
Act  itisunnecessai^  to  determine  whether, 
as  &r  as  respects  the  goods  and  chattels 
and  fixtures  comprised  in  it,  the  agreement 
was  a  bUl  of  sale  within  the  Act  (though  I 
incline  to  think  it  was)  because  at  the 
time  the  petition  for  liquidation  was  pre- 
sented, the  goods,  chattels  and  fixtures 
were  not  in  the  possession  or  apparent 
possession  of  the  debtors.  We  are  of 
opinion,  therefore,  that  the  agreement  of 
the  2dth  of  August,  1870,  gave  the  re- 
spondents a  good  equitable  secnritv  upon 
all  the  property  of  the  debtors  which  was 
included  in  the  assignment  of  the  5th 
<tf  April,  1873,  and  having  come  to  this 
conclusion,  we  think  it  is  impossible  to 
hold  that  the  assignment  of  the  5th  of 
April,  1873,  was  itself  fraudulent  or  an 
act  of  bankruptcy.  If  that  assignment 
had  never  been  executed,  and  all  tbat  had 
taken  place  on  the  5th  of  April  had  been 
that  the  respondents  had  paid  the  debtors 
tiie  1232. 10s.,  and  the  debtors  had  given 
possession  to  the  respondents  of  the  pre- 
mises, stock-in-trade  and  fixtures,  the 
title  of  the  respondents  to  the  property 
under  the  agreement  of  the  29th  of 
Aognst,  1870,  would  in  our  opinion  have 
been  good.  The  only  efiiect  of  the  assign- 
ment was  that  it  conveyed  to  the  re- 
spondents the  legal  estate  in  the  lease- 
hold premises,  and  furnished  a  record  of 
the  completion  of  the  transaction.  The 
beneficial  interest  was  already  in  the 
vespondents.  Neither  was  the  assign- 
ment of  the  5th  of  April,  1873,  executed 
for  the  purpose  of  evading  the  Bills  of  Sale 
Act,  and  curing  the  defect  caused  W  the 
non-registration  of  the  agreement  of  the 
29th  of  August,  1870,  because  possession 
of  the  property  conveyed  was  given  at  the 
same  time  the  deed  was  executed,  which 
alone  would  have  prevented  the  operation 
of  tiie  Bills  of  Sale  Act,  and  this  distin- 
guishes thepresent  case  firomthe  caseof  JSs 
parte  Oohen  (vbitupra).  Upon  the  whole 


we  are  of  opinion  that  the  judgment  of  the 
registrar  ought  to  be  afi&rmed,  but  as  the 
circumstances  of  the  case  were  very  sus- 
picious, and  the  creditors  were  entitled 
to  have  them  fully  enquired  into,  and 
there  is,  as  we  were  informed,  absolutely 
no  estate  out  of  which  to  pay  costs,  we 
think  that  there  ought  to  be  no  order  as 
to  the  costs  of  the  appeal  and  that  the 
deposit  should  be  returned. 


Solioiton — MessTS.  Weeks  &  Son,  for  appellnnt ; 
Ur.  T.  B.  HoTtimore,  for  iMpondents. 


Baoon^  G.J. 

1873. 

Dec.  8. 


} 


Ex  parte  bbooke  ; 

Be  HASSALL. 


Execution  Orediior — Seizure  and  Sale — 
Payment  by  Debtor  to  Sheriff  before  Bank" 
ruptcy  to  avoid  Exeowtion — Sheriff  whether 
Agent  for  Debtor  or  Execution  Creditor— 
Bankruptcy  Act,  1869,  «,  6,  sub-e.  5,  t.  87. 

A  sheriff's  officer,  instead  of  levying 
execution,  accepted  payment  from  the  debtor 
of  part  of.  the  amount  owing.  Two  days 
after,  the  debtor  fiied  a  petition  for  liquida- 
tion. After  the  officer  had  had  notice  of 
the  liquulation,  but  before  he  had  had  notice 
from  the  trustee  to  pay  the  amount  to  him, 
he  paid  this  amount  to  the  solicitor  for  the 
execution  creditor: — Held  (affirming  the 
decision  in  the  Oounty  Court),  that  when  the 
liquidation  petition  was  filed  the  amount 
belonged  to  the  debtor,  and  thai  it  viust  be 
repaid  by  the  execution  creditor  to  the 
trustee. 

This  was  an  appeal  from  a  decision  of 
the  registrar  of  the  County  Court  at 
Hnddersfield. 

On  the  28th  of  February,  1873,  a  bill 
for  1002.  payable  four  months  after  date 
was  drawn  by  Hassall  and  accepted  by  a 
Mr.  Binns,  and  on  the  29th  of  April  fol- 
lowing  another  bill  for  642.,  payable  two 
months  after  date,  was  dravm  by  Messrs. 
Brooke  &  S<ms  and  accepted  by  Hassall. 
On  the  9th  of  July,  1878,  Messrs.  Brooke 
&  Sons,  who  held  both  these  bills,  corn- 
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menced  actions  agednst  HaBBall  to  recover 
1692.,  the  amount  doe  on  these  two  bills 
and  their  costs.  An  action  was  also  com- 
meneed  against  Binns  on  the  bill  of 
exchange  on  which  he  was  jointly  liable. 

The  actions  were  undefended,  and 
Hassall,  knowing  that  he  was  liable  to 
execution  on  the  24th  of  July,  called  on 
the  22nd  on  the  sheriff's  officer  and  in- 
formed him  that  he  would  pay  the 
amount  due  and  all  charges  without  the 
writ  being  executed.  On  the  morning  of 
the  24th  the  sheriff's  officer  had  the  writ, 
but  relying  on  the  promise  of  Hasaall  he 
did  not  at  once  execute  it,  and  in  the 
course  of  the  day  Haasall  gave  to  the 
officer  the  sum  of  106?.,  consisting  of  a 
good  biU  of  exchange,  a  promissory  note 
and  three  five  pound  Bank  of  England 
notes.  On  the  same  day  Binns  brought 
4'>Z.  and  promised  to  bring  the  balance, 
442.,  on  the  following  day,  but  he  did  not 
bring  it  till  the  26th  of  July. 

On  the  26th  of  July  HassaU  filed  his 
petition  for  liquidation  by  arrangement 
or  composition,  and  on  the  same  day 
obtained  firom  the  County  Court  an 
interim  order  restraining  the  actions  com- 
menced by  Messrs.  Brooke,  and  appoint- 
ing Mr.  Schofield  receiver.  Notice  of  this 
order  was  on  the  same  day  served  on  the 
sheriff's  officer. 

On  the  28th  of  July  the  officer  handed 
over  to  Messrs.  Brooke's  solicitors  the 
bill,  cheque  and  money  he  had  received 
from  the  debtor,  and  also  the  amounts 
he  had  received  from  Binns.  On  the 
same  morning,  but  not  till  after  the 
amount  had  been  paid  to  Mr.  Brooke's 
solicitors,  the  officer  received  a  notice  to 
pay  the  amount  to  the  receiver. 

On  the  25th  of  September,  on  the  appli- 
cation of  Mr.  Schofield,  who  had  been 
appointed  trustee  in  the  liquidation  pro- 
ceedings, an  order  was  made  by  the  regis- 
trar of  the  County  Court  directing  Messrs. 
Brooke  or  the  sheriff's  officer  to  hand 
over  to  him  the  1061.  obtained  from  the 
debtor  under  the  above  mentioned  cir- 
cumstances. Against  this  order  Messrs, 
Brooke  appealed. 

Mr.  Be  Oex  and  Mr.  Finlay  Knight,  for 
the  appellants. — In  this  oase  tiie  execution 
was  not  "  levied  l^  Beizureand  sale,"  and 
therefore  it  docs  not  come  within  aeot.  6, 


sub-sect.  5  of  the  Bankraptoy  Act,  1869, 
and  is  not  governed  by — 

Ex  pmrte  Pearson;  re  Mortimer,  42 
Law  J.  Bep.  (n.s.)  Bankr.  44 ;  b.  c. 
Law  Bep.  8  Cfaanc.  667. 
Payment  to  the  sheiifTs  officer  did  sot 
amount  to  a  levy— 

Nash  v.  Dickenson,  Law  Rep.  2  C.F. 
252. 
The  sheriff's  officer  did  not  take  this  as 
a  levy  but  as  the  agent  or  servmt-of  the 
creditor — 

Gregory  v.  OatieroO,  5  E.  A  B.  571 ; 
8.0.  25  Law  J.  Rep.  <N.a.)  Q.B. 
88. 
In  the  Court  below  thf  case  -was  rested 
entirely  upon 

OoUdngridge  v.  Tastim,  11  CJoin.  B. 

Bep.  683;  s.a  21  Law  J.  R^  (x.B,) 

C.P.  89, 

but  this  only  deddes  thst  money  seised 

under  a  fi.  fa.  is  in  the  same  position  as 

money,  the  proceeds  of  goods  so  seieed. 

We  contraid  tiiat  the  money  thongh  in 
the  hands  of  the  sheriff's  officer  was 
really  the  property  of  the  execution  cre- 
ditor, aod  that  therefore  sect  87  did  not 
apply.  Also  tliere  was  no  fnmdolmt 
preference. 

Mr.  LitUe,  for  the  laTistee,  was  not 
called  upon. 

BXOOK,  C <J. — ^I  do  not  tinnk  that  the 
order  made  in  the  Court  below  can  be 
found  &ult  witii  at  all.  The  naon^  be- 
longed to  tix  debtor  at  the  time  be  filed 
his  petituHi  for  liquidation.  Dt  was  not 
paid  to  the  execution  creditor  but  to  the 
sheriff's  officer,  and  it  was  x»id  to  him  to 
obtain  forbearance.  The  money,  &erB- 
foro,  being  the  property  of  the  debtor 
when  he  filed  his  petition,  belong  to  the 
trustee.  This  appeal  moist  be  dismissed, 
but  there  will  bexo  order  as  to  eoBta. 


Solidtors  —  Iftean.  WiUialnwii,  SlI  A  Co^ 
agents  for  Mr.  Jsoomb,  of  Enddaiaiald,  fis  tlia 
appellant;  Messrs.  Learoyd  tc  Learoyd,  agents 
for  Mr.  Learoyd,  Huddersfield,  for  the  tnst«e. 
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Ex  parte  lote; 

Be  JAOOEB. 


Bankrvptcy  —  Petitioning  Creditor  — 
First  Petition  dismissed  by  Arrangement 
•^Special  Leave  to  file  second  Petition — 
Ba/iikruptey  Bules,  1870,  r.  39. 

L.  took  out  a  debtor's  mmmons  and  filed 
a  petition  to  adjudicaie  J.  bankrupt.  J. 
promised  to  pay  L.  fifteen  shillings  in  the 
pound  amd  to  satisfy  hit  other  creditors, 
and  on  this  understanding  the  petition  was, 
teitk  the  consent  of  all  parties,  dismissed. 
J.  made  no  payment,  and  L.  obtained 
special  leave  from,  the  Begistrar  of  the 
County  Court  to  fUe  a  second  petition 
founded  on  the  same  act  of  baiucruptcy. 
This  petition  was  heard  before  the  Cmmby 
Court  Judge,  and  by  him  ditmissed  on  the 
ground  that  a  debtor  could  not  be  adjudi- 
cated a  bankrupt  upon  an  act  of  bankruptcy 
on  which  a  former  petition  had  been 
founded: — Held  (discharging  the  order 
appealed  from),  that  the  second  petition 
was  properly  filed,  and  that  the  creditor 
was  entUled  to  have  it  heard  upon  the 
muriit. 

This  was  ftn  appeal  from  the  Connly 
Court  of  Yorkshire,  holden  at  Hadders- 
field. 

On  the  22nd  of  September,  1873,  the 
•ppellaot,  James  Allen  Lovo,  filed  an 
affidavit  and  took  oat  a  debtor's  snmmons 
aeaonst  John  Jagger  to  recover  7402. 
iraich  was  owing  to  him  on  six  bills  of 
exchange.  On  the  16th  of  October,  the 
summons  not  having  been  satisfied,  Love 
presented  a  petition  for  the  adjudication 
of  Jarcer  bankrupt.  The  petitioning 
creditor  s  debt  was  disputed  hy  the  debtor, 
and  after  two  adjournments  the  petition 
came  on  for  hoarmg  on  the  8th  of  Novem- 
ber. Before  tiiat  day  the  debtor  had 
seen  Love  and  had  promised  to  pay  him 
fifteen  shillings  in  the  pound  on  his  debt 
and  to  satufy  all  his  other  creditors,  and 
Love  agreed,  on  these  terms,  to  take  no 
farther  steps  in  the  matter  of  the  peti- 
tion. Accordingly,  on  the  8th  of  Novem- 
ber, an  order  was  made,  with  the  consent 
of  both  parties,  dismissing  the  ^petition. 
Love  then  called  upon  Jagger  to  comply 
wiUi  the  tenns  of  the  arrangement,  out 


the  latter  refused  to  do  so.  In  conse- 
quence of  this,  Love,  on  the  9th  of  Decem- 
ber, having  first  obtained  special  leave 
fh>m  the  Registrar  of  the  Court,  pre- 
sented a  second  petition  against  Jagger, 
alleging  the  same  debt  and  the  same  act 
of  bankruptcy  as  before. 

This  second  petition  came  on  for  hear- 
ing on  the  19th  of  December,  and  was 
dismissed  by  the  Judge  on  the  ground 
that  the  debtor  could  not  be  adjudicated 
a  bankrupt  upon  an  act  of  bankruptcy 
which  had  been  already  made  use  of  on 
the  former  petition. 

The  apphcation  to  file  the  second  peti- 
tion was  made  in  pursuance  of  r.  89  of 
the  Bankraptqy  Bnles,  1870,  which  is  as 
follows— 

"  39.  If  any  creditor  shall  neglect  to 
appear  on  his  petition,  no  saheequent 
petition  against  the  same  debtor  or 
debtors,  or  any  of  them,  either  alone  or 
jointly  with  any  other  person  or  persons, 
shall  be  presented  by  the  same  creditor 
without  the  special  leave  of  the  Court 
to  which  the  previous  petition  was  pre- 
sented." 

Mr.  Ve  Oe»  and  Mr.  Bobson,  for  the 
appellant. — The  act  of  bankruptcy  was 
not  parged  by  the  dismissal  of  the  peti- 
tion ;  it  could  not  be  purged  except  by 
payment,  or  some  arrangement  equivalent 
to  ptayment.  The  cause  not  having  been 
heard  on  the  merits  cannot  be  considered 
as  res  judicata. 

The  proceeding,  when  the  first  petition 
was  dismissed,  amounted  to  a  nonsuit^ 
and  the  plaintiff  was  entitled  to  be  non- 
suited whenever  he  chose. 

Mr.  Morton,  for  the  respondent.— If  the 
petition  had  been  adjourned  it  would 
have  been  more  like  a  nonsuit;  but  the 
first  petition  was,  in  fact,  dismissed. 

Tms  is  really  an  appeal  from  a  decision 
of  the  Begistrar  to  the  County  Court 
Judge,  and  this  is  not  permitted  by  the 
Act. 

Bacon,  C.J. — This  is  a  case  of  consider- 
able importance  to  creditors.  The  debtor 
cannot  be  allowed  to  take  advantage  of 
what  has  been  done  in  this  matter  to  de- 
feat his  creditors.  Section  6,  claase  6, 
of  the  Act,  provides  for  service  of  the 
debtor's  sammoiiB,  and  aeotian  7  points 
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out  how' a  debtor  may  get  rid  of  that 
proceeding.  In  the  present  case  it  is 
clear  that  the  reqtiirements  of  the  6th 
section  were  complied  with  by  the  cre- 
ditor, and  it  is  also  clear,  npon  the  evi- 
dence, that  no  notice  of  any  intention  to 
dispute  the  act  of  bankrnptcy  was  given. 
Some  arrangement  seems  then  to  have 
been  made  whereby  the  debtor  agreed  to 
pay  or  satisfy  the  debt  of  the  petitioning 
creditor  as  well  as  all  his  other  liabilities, 
and  thereupon  the  petition  was  dismissed. 
The  petitioning  creditor  is  then  pre- 
vented, by  nde  39,  from  filing  a  second 
petition  without  the  special  leave  of  the 
Court.  Accidents  of  various  kinds  might 
arise,  and  the  Court,  in  the  exercise  of 
its  discretion,  is  at  liberty  to  say  whether 
it  is  right  that  the  creditor  should  pro- 
ceed. I  must  hold  that  by  law  the  peti- 
tioning creditor  obtained  the  sanction  of 
the  Court  to  file  the  second  petition.  To 
say  he  is  not  entitled  to  do  so  would  be 
to  introduce  a  dangerous  practice,  con- 
trary to  common  sense.  The  appeal 
must  be  allowed,  and  the  case  sent  back 
to  the  learned  County  Court  Judge,  to 
be  heard  by  him  npon  the  merits. 

Solicitors — Messrs.  Erans,  Laing  &  Eafflos,  sgents 
for  Mr.  Edwin  Sykee,  of  Huddersfield,  for  the 
appellADt ;  Messrs.  Learoyd,  Leaiojd  &  Peace, 
agents  for  Messrs.  Learoyd  &  Learoyd,  of  Hud- 
dersfield, for  the  debtor. 


Baoon,  C.J. 

1873 

Aug.  4 


"■} 


Ex  parte  HOAbe; 

Be  WALTON. 


Bankruptcy  Act,  1869,  ».  126,  Bules 
266,  267 — Gompontion  —  Act  of  Bank- 
ruptcy— Adjudication. 

In  1870  W.  mortgaged  a  lease  of  certain 
premises  to  H.  to  secwre  6001.  In  Novem- 
ber, 1872,  W.  filed  a  petition /or  liquidation, 
and  in  Becmiber  the  creditors  passed  a 
resolution  for  composition,  which  was  duly 
cot^rmed  and  registered,  but  the  composi- 
tion was  not  paid.  In,  March,  1873,  W, 
again  mortgaged  the  lease  to  H.  to  secure 
7001,,  wJidch  included  the  600Z.,  ^.,  then 
owing  to  H.  In  May,  1873,  W.  was  ad- 
judicated bankrupt,  the  act  of  bankruptcy 
aUeged  being  the  presentation  qf  the  cAove 


petition.  An  application  by  H.  to  the 
County  Court  to  have  the  mortgage  declared 
a  valid  security,  and  for  an  amount,  was  dis- 
missed : — Held,  on  appeal,  thai  the  debtor 
having  been  left  master  of  his  affairs  by  the 
composition,  the  second  mortgage,  which  was 
merely  in  substitution  of  the  first,  was  nU 
invalidated  by  the  petition  for  Uquidatum, 
and  the  order  of  the  County  Court  toas  dis- 
charged. 

This  was  an  appeal  firom  an  order  made 
by  the  County  Court  Judge  for  Hertford- 
shire, sitting  at  Bamet. 

By  a  lease  made  on  the  3rd  of  October, 
1870,  Samuel  Walton  demised  a  pubhc 
house  called  the  "  Warwick  Tavern,"  to 
Zachariah  Walton,  for.  the  term  of  fifty 
years.  On  the  6th  of  October,  1870,  Z. 
Walton  mortgaged  the  same  property  to 
Messrs.  Hoare  &  Co.  to  secure  400i.  and 
further  advances  up  to  600J.  In  1872  an 
action  of  ejectment  was  commenced  by  a 
Mr.  James  Wenn  and  others,  who  claimed 
to  be  mortgagees  in  fee  of  the  premises 
by  mortgage  deed  executed  prior  to  the 
lease  of  the  3rd  of  October,  1870,  for  the 
purpose  of  recovering  possession  of  the 
premises  from  Z.  Walton. 

On  the  12th  of  November,  1872,  Z. 
Walton  filed  his  petition  for  liquidation 
by  arrangement  or  composition.  On  the 
12th  of  jDecember,  the  first  meeting  of 
creditors  was  held,  notice  of  which  was 
given  to  Messrs.  Hoare,  and  at  that 
meeting  a  resolution  was  passed  to  accept 
a  composition  of  five  shillingB  in  '^e 
pound  payable  by  certain  promiasoiy 
notes.  Cm  the  21th  of  December  the 
resolution  was  confirmed,  and  on  the 
80th  duly  registered,  but  subsequently 
tiie  arrangement  for  the  payment  of  iaa 
composition  fell  through. 

In  February,  1873,  it  was  agreed  to 
compromise  tiie  action  for  ejeotment, 
and  arranged  that  the  plaintifis  in  the 
action  should  grant  to  Z.  Walton  a 
fresh  lease  of  the  premises,  Messrs.  Hou« 
agreeing  to  pay  certain  costs.  Accord- 
ingly on  the  28th  of  February,  1873,  a 
new  lease  was  granted  to  Z.  Walton  for  a 
term  of  tweniy-one  years,  the  lease  in- 
cluding the  tavern  and  also  some  cottages 
which  were  not  included  in  the  {ormet 
On  the  29th  of  March  follow* 
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ing  ibis  new  lease  was,  in  pnrsnance  of 
an  arraneement  preyionslv .  made  with 
Messrs.  Hoare,  nu>rtgaged  to  them  to 
seoore  7002.  stated  to  be  then  owing  by 
Walton  to  Messrs.  Hoare. 

On  the  29th  of  April,  1873,  a  petition 
for  adjudication  in  bankruptcy  was  pre- 
sented in  the  County  Court  against  Z. 
Walton,  the  act  of  bankruptcy  alleged 
being  the  presentation  of  the  petition  for 
liquidation  on  the  12th  of  November,  1872. 
On  the  28th  of  May,  1873,  Z.  Walton  was 
adjudicated  bankrupt,  and  Mr.  Sidney 
Smith  was  appointed  trustee. 

An  application  was  made  by  "Messrs. 
Hoare  to  the  County  Court  for  a  decla- 
ration that  the  mortage  of  the  29th  of 
March,  1873,  was  a  valid  and  subsisting 
mortgage,  and  for  an  account  of  what 
was  due  to  Messrs.  Hoare  for  principal, 
interest  and  costs  under  that  security. 
The  application  was  heard  on  the  16th  of 
July,  when  the  County  Court  Judge  made 
an  order  dismissing  it  with  costs,  and  also 
declaring  the  mortgage  void  against  the 
tmstee.  From  this  order  Messrs.  Hoare 
appealed. 

Mr.  IdtUe  and  Mr.  Joseph  Dixon,  for 
the  appellants,  referred  to  s.  126  of  the 
Bankruptcy  Act,  1869,  and  to  the  bank- 
ruptcy rules  of  1870,  Nos.  266  and  267, 
and  contended  that  when  there  is  a  com- 
position all  the  transactions  under  the 
composition  cannot  many  months  after  be 
set  aside  and  the  debtor  adjudicated  a 
bankmpt  because  he  made  a  composition. 

Jfr.  Roxburgh  and  ifr.  Doria,  for  the 
respondents. — ^This  was  a  transaction 
which  took  place  after  an  act  of  bank- 
ruptcy, of  which  Messrs.  Hoare  had 
distinct  notice.  The  petition  for  liquida- 
tion by  arrangement  or  composition  was 
a  valid  act  of  bankruptcy  on  which  a  valid 
adjudication  took  place — 

Ex  parte  Duignan,  re  BisaeHJ,  40  Law 
X  Rep.  (n.s.)  Bankr.  33,  68 ;  s.  c. 
Law  Rep.  6  Chanc.  605. 

[Bacon,  C.J. — That  was  a  case  of 
liquidation  by  arrangement,  and  the  liqui- 
dation was  proceeding.] 

The  mortgage  in  question  was  wholly 
in  respect  of  a  past  debt,  and  was  in  fact 
for  the  whole  of  the  debtor's  property — 
Ex  parte  Foxley,  In  re  Nurse,  Law 
Rep.  3  Chanc.  515. 


Bacon,  C.J.,  said — In  my  opinion  this 
order  cannot  be  sustained.  The  ques- 
tion as  to  the  act  of  bankruptcy  may, 
upon  some  other  occasion,  require  to  be 
considered,  but  in  this  case  Messrs. 
Hoare  at  the  time  they  had  notice  of  the 
act  of  bankruptcy  had,  as  part  of  the  same 
transaction,  notice  of  the  resolution  of  the 
creditors  to  accept  a  composition.  The 
effect  of  this  i-esolution  would  be  to  leave 
the  debtor  master  of  his  own  property, 
and  to  prevent  the  presentation  of  the 
petition  being  an  act  of  bankruptcy  which 
could  then  be  available  for  adjudication,  for 
it  is  admitted  that  if  the  composition  had 
been  paid  the  petition  would  not  have 
been  an  act  of  bankruptcy  available  for 
adjudication.  The  arrangement  was  a 
proper  arrangement  between  Messrs. 
Hoare  and  the  debtor,  and  the  debtor 
was,  with  the  consent  of  a  majority  of  his 
creditors  who  had  joined  in  the  resolution 
as  against  a  minority  who  did  not  assent, 
a  perfectly  &ee  agent.  The  second  mort-  ' 
gage  was  a  transaction  which  perfected 
the  security  of  Messrs.  Hoare  and  ex- 
tended it,  and  there  is  no  answer  to  their 
application  to  realise  their  mortgage 
security.  The  first  mortgage  was  a  per- 
fectly good  mortgage,  and  the  second  is 
a  mere  substitution  of  the  first  and  not  in 
respect  of  an  antecedent  debt.  In  my 
opinion  the  mortgagee  is  entitled  to  the 
order  he  has  asked  ror.  The  order  of  the 
County  Court  must  be  discharged. 


Solidton — Messrs.  Symes,  Sandil&nds  &  Hum- 
phiy,  for  uppellanU;  Messrs.  Lewis,  Moans 
&lioDgdeo,  for  respondents. 


Bacon,  G.J. 

1874. 

March  2. 


} 


Ex  parte  soctham; 

Be  SODTHAM. 


BtU  of  Sale — Condiiion  to  be  torUten  on 
same  Instrument — Payment  by  Instalment* 
—BiUs  of  Sale  Act,  1854  (17  ^  18  Viet, 
e.  36), «.  2. 

.^n  antecedent  parol  arrangement  to 
repay  by  instaJmeiUs  a  loan  teenred  by  a 
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hiU  of  tals  w  a  eondition  wiihin  the  mean- 
ing of  the  2nd  seeHon  of  the  BMs  of  Sale 
Act,  and  cu  tuch  must  he  reduced  into 
uniting  and  appear  on  the  registered  copy 
of  the  bill  of  sfUe,  otherwiee  the  latter  uriU  he 
void  agamit  a  iruttee  in  bankruptcy. 

This  was  an  appeal  &om  a  decision 
of  the  Jndge  of  the  Manchester  County 
Court. 

In  Angnst,  1869,  William  Sontham 
purchased  some  honsehold  fdrnitore  from 
Edward  Soatham,  and  being  onable  to 
pay  for  it  at  the  time,  he,  on  the  14th  of 
Angnst,  gave  to  Edward  Soatham  a  bill 
of  sale  over  the  fumitore  to  secure  the 
repayment  of  2502.  and  interest. 

The  bill  of  sale  was,  on  the  3rd  of 
September,  1869,  duly  registered. 

On  the  3rd  of  April,  1872,  Edward 
Soatham  took  possession  of  ih.e  fur- 
nitare.  Later  on  the  same  day  a  petition 
was  filed  against  William  Southam,  and 
a  receiver  was  appointed,  who  took  pos- 
session of  the  forniture.  Edward  Southam 
then  withdrew  on  the  understanding  that 
be  should  not  be  prejudiced  thereby.  The 
fiimitare  was  afterwards  sold  by  the  re- 
ceiver, and  realized  106{. 

On  the  4th  of  April,  1873,  William 
Soatham  ^as  adjudicated  bankrupt.  An 
issue  was  directed  to  try  whetner  the 
1062.  belonged  to  the  trustee  in  the 
bankruptcy  or  to  Edward  Sontham. 
On  cross-examination  Edward  Soatham 
admitted  that,  about  the  time  the  bill 
of  sale  was  taken,  the  bankrupt  in- 
formed "him  that  he  could  not  pay  the 
whole  2501.  at  once,  but  offered  to  pay 
in  weekly  instalments  of  12.  or  12.  10s. 
This  Edward  Soatham  had  consented  to 
accept,  and  at  the  time  of  the  bankruptcy 
the  debt  of  2502.  was  redaced  to  about 
1702.  Daring  the  year  prior  to  the 
bankruptcy  only  about  62.  had  been  paid. 

On  the  15th  of  January,  1874,  the 
County  Court  Judge  decided  that  the 
1062.  belonged  to  the  trustee  on  the 
grround  that  the  arrangement  for  pay- 
ment by  instalments  amounted  to  a 
"condition"  within  the  meaning  of  the 
Bills  of  Sale  Act,  1854,  s.  2,  and  that,  as 
this  condition  did  not  appear  on  the  bill 
of  sale  at  the  time  of  registration,  the 
bill  of  sale  was  void  against  the  trostee. 


From  tiiis   deoisiaa    Edward    Soailuua 
appealed. 

Mr.  De  6sB  and  Mr.  B.  GriffUht,  for 
the  appellant. — There  was  no  necessity 
to  state  the  parol  arrangement  to  pay  by 
instalments  on  the  bill  of  sale.  The 
arrangement  could  not  mislecul  other 
creditors  of  the  debtor,  becaase,  if  any- 
thing were  paid  under  it,  that  would  be 
to  their  advantage — 

Bramwell  v.  Eglinton,  33  Law  J.  Bm. 
(N.S.)  Q.B.  130;  a.  c.  5  B.  &  S. 
39; 
Bobinson  v.  CaUingivood,  34  Law  J. 
Rep.  (N.S.)  C.P.  18 ;  s,  o.  17  Com. 
B.Rep.  N.S.  777. 
Mr.  Little  and  JIfr.  H.  Humphret/t,  for 
the  trustee,  were  not  called  apon. 

Baoon,  C.J.,  said — ^This  case  comes 
clearly  within  both  the  meaning  and  tlie 
words  of  the  2nd  section  of  the  Bills  of 
Sale  Act.  It  was  admitted  and  proved 
that  the  appoUant  was  the  owner  of  some 
fumitore  which  the  bankrupt  desired  to 
buy,  and  that,  as  the  bMikrupt  was 
unable  to  pay  for  it  at  the  time,  it  was 
arranged  mtA  he  should  give  &  bill  of 
sale,  and  pay  for  it  by  instalments.  The 
bill  of  saJe  was  then  executed,  and  no 
reference  was  made  in  it  to  the  arrange- 
ment. It  made  all  the  difference  whether 
the  arrangement  was  before  or  aftor  Hm 
bill  of  sale,  but  there  could  be  no  doubt 
that  it  was  before.  The  statute  said  tha{^ 
if  there  be  any  condition,  it  must  be  re- 
duced into  writing  and  appear  upon  the 
instrument  that  is  r^istereid.  Here^  then, 
was  a  condition  which  might  or  might 
not  have  been  enforceable  at  law,  bat 
could  certainly  have  been  enforced  in 
equity,  and  therefore  came  deariy  within 
the  terms  of  the  Act.  The  apped  most 
be  dismissed,  with  costs. 


Solicitors— Ur.  A.  D.  Smith,  agent  for  TSt.  C. 
Eearsley,  of  Manchester,  for  the  appellant; 
Messrs.  Johnson  Sc  WeatJieralls,  8gent<  tar 
Mr.  Storer,  of  Manchseter,  for  the  trustee. 
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Bacon,  C.J 
1873 
Dec 


i,  C.J.  T 
73.  } 
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E»  parte  king  ; 

Be  HARPER. 


Composition — Disputed  Debt — Failure  to 
pay  Composition — Action  at  Law — Bank- 
ruptcy Act,  1869,  8.  126. 

In  February,  1871,  ff.  effected  a  compo- 
sition with  his  creditors.  The  proof  of  one  of 
the  creditors,  K.,  was  disputed,  and  was  only 
settledby  the  Judge  on  the29thofJuly,  1873. 
The  composition  on  tJte  amount  as  settled  was 
not  tlien  paid  at  once,  but  the  solicitors  of 
loth  parties  waited  till  the  order  was  drawn 
■up  and  signed  by  the  registrar.  On  the 
2,2nd  of  August,  1873,  tlie  debtors  asked  to 
he  allowed  to  pay  the  composition  partly  in 
cash  and  partly  in  bills  at  two  and  four 
months.  This  request  was  refused,  and  K. 
then  said  that  tlm  composition  not  having 
been  paid  he  should  commence  an  action  for 
the  whole  debt.  On  the  27th  of  August  the 
registrar  signed  the  order,  and  on  the  same 
day  the  debtors  tendered  payment  of  tJie 
composition  in  cash.  This  was  refused,  and 
an  action  for  the  original  debt  commenced 
on  the  29th  of  August : — Held  (affirming 
tlie  decision  of  tlie  County  Court  Judge), 
that  it  would  be  inequitable  to  allow  K.  to 
proceed  with  the  action. 

This  was  an  appeal  from  a  decision  of 
the  Judge  of  the  Conntj  CoTirt,  holden  at 
Walsall. 

On  the  15th  of  May,  1871,  the  debtors, 
Messrs.  Harper  &  Co.,  filed  their  petition 
for  liquidation  by  arrangement  or  compo- 
sition. On  the  20th  of  June,  at  the  first 
meeting  of  creditors,  resolationa  were 
passed  in  favonr  of  accepting  a  composi- 
tion of  5«.  in  the  ponnd,  payable  by  three 
equal  instalments  at  six,  twelve  and  eigh- 
teen months  from  the  date  of  the  resolu- 
tion. 

Till  within  about  three  months  of  the 
filing  of  the  petition.  King,  the  present  ap- 
pellant, carried  on  in  London  a  business  in 
partnership  with  the  debtors,  but  this  was 
a  distinct  business  from  the  one  carried  on 
in  Staffordshire.  On  the  14th  of  February, 
1871,  this  partnership  was  dissolved,  and 
it  was  then  agreed  that  if  the  liabili- 
ties of  the  London  concern  should  exceed 
the  assets  the  debtors  should  pwr  half  the 
deficiency.  Accordingly  at  the  first  meet- 

Nbw  Sksixs,  43. — Baitxb. 


ing  of  creditors  King  tendered  a  proof  for 
2,721L  and  a  claim  for  110^.,  and  these 
were  admitted,  subject  to  investigation. 
Before  the  investigation  had  taken  place 
the  first  instalment  of  the  composition 
became  payable,  and  the  sum  of  2262.  was 
paid  to  King,  being  the  instalment  payable 
on  the  full  amount  of  his  claim,  subject  to 
adjustment  if  the  claim  should  not  be  sub- 
stantiated. No  further  payment  was 
made  by  the  debtors  to  King,  when  the 
second  and  third  instalments  became  due, 
and  it  was  not  till  the  29th  of  July,  1873, 
that  the  amount  of  the  proof  and  claim 
was  ultimately  settled  by  the  Judge  at 
2,205Z.,  making  the  total  amount  of  the 
composition  payable  6601.,  and  the  balance 
(after  payment  of  the  2261.)  2241.  The 
Judge  ordered  both  parties  to  pay  their 
own  costs  of  the  application,  but  some 
dispute  arose'as  to  the  drawing  up  of  the 
order,  and  this  was  not  settled  till  the 
19th  of  August,  when  King's  solicitors 
wrote  to  the  debtors'  solicitors  a  letter 
which  contained  the  following  passage, 
"  When  the  order  is  signed  I  shall  be  glad 
to  know  if  you  are  prepared  to  pay  the 
amount  of  the  composition."  Owing  to 
the  absence  of  the  registrar  the  order  was 
not  signed  till  the  27th  of  August,  and  in 
the  meantime,  and  on  the  22nd  of  August, 
the  debtors  applied  to  King  to  know  if  he 
would  accept  payment  of  the  remainder 
of  the  composition  partly  in  cash  and 
partly  in  bills  at  two  and  four  months, 
but  King  declined  to  receive  anything  but 
cash  and  then  stated  that  as  the  composi- 
tion had  not  been  paid  in  the  manner  pro- 
vided W  the  Act  he  should  proceed  for  the 
whole  debt. 

On  the  27th  of  August,  the  day  that 
the  registrar  signed  the  order,  the  debtors 
tendered  in  cash  the  sum  of  B201.,  which 
was  the  balance  of  the  composition  (42. 
having  been  deducted  for  certain  costs) 
■  to  King's  solicitors  ;  having  first  made  an 
ineffectual  attempt  to  find  King  himself. 
This  tender  was  refused,  and  on  the  29th 
of  August  King  commenced  an  action 
against  the  debtors  for  1,979Z.,  being  the 
whole  amount  of  the  debt  which  they  had 
proved,  less  the  composition  payment  of 
2261. 

The  debtors  applied  to  the  Judge  for 
an  injunction  to  restrain  this  action,  and 
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tbo  Judge  made  the  order  asked  for  (1), 
and  against  this  order  King  appealed. 

(1)  Oct.  27,  1873.— Th«  County  Conrt  Judge 
(Mr.  Haitineau),  in  delivering  judgment,  said— 
The  law  bearing  on  the  question  before  me  is  to 
.  be  collected  from  the  casee  of  Edtaardt  v.  Coombe, 

41  Law  J.  Hep.  (n.s.)  C.P.  202;  8.C  Law  Rep.  7 
C.P.  619;  re  Hallon,  42  Law  J.  Rep.  (n.s.)  Bankr. 
12 ;  s.  c.  Law  Rep.  7  Chanc.  723  ;  re  Buhop,  Law 
Rep.  8  Chanc.  698  ;  ex  parte  Peacock  ;  re  Duffield, 

42  Law  J.  Rep.  (s.s.)  Banb.  78 ;  s.  c  Law  Rep.  8 
Chanc.  682  ;  ex  parte  Sdrtel ;  r»  Thorpe,  42  Law 
J.  R^  (k.s.)  Bankr.  34 ;  8.C.  Law  Rep.  8  Chanc. 
743 ;  and  Slater  t.  Jonee,  42  Law  J.  Rep.  (n.s.) 
Ezch.  122 ;  s.  c.  Law  Rep.  8  Exch.  186.     The 
result  of  those  cases  appears  to  me  to  be  this. 
First  The  Court    of   Bankruptcy  has  jurisdic- 
tion after  resolutions  for  composition  hare  been 
passed  to  restrain  a  particular  creditor  from  main- 
taining an  action  against  the  debtor  for  a  debt 
which  is  included  in  the  composition.    Second.  A 
creditor  will  be  restrained  from  proceeding  at  law 
in  <Mrder  to  try  the  validity  of  the  resolution  gene- 
rally on  grounds  applicable  to  all  the  creditors. 
Third.  A  creditor  will  not  as  a  general  rule  be 
restrained  when  he  objects  to  be  bound  by  the  com- 
position on  grounds  personal  to  himself,  and  not 
applicable  to  the  rest  of  the  creditors.     Fourth. 
Where  the  debtor  fails  to  pay  the  composition  at  the 
time  agreed  upon,  or  within  a  reasonable  time  after, 
the  Court  of  Bankruptcy  will  not  in  general  restrain 
a  creditor  suing  at  law  to  recover  the  amount  of  his 
original  debt,  but  the  Court  may  nevertheless  in 
socn  a  ease  give  relief  to  the  debtor  by  injunction, 
where  Bombing  has  been  done  by  the  creditor 
which  makes  it  inequitable  that  he  should  enforce 
his  strict  legal  right,  and  perhaps  also  in  cases 
of  accident  or  mistake.    I  think  the  questions  for 
rae  to  consider  are,  first,  whether  the  dobtors  have 
made  de&ult  in  payment  of  the  composition  at  the 
times  agreed  upon  or  within  a  reasonable  time 
after ;  secondly,  whether  anything  has  been  done 
by  the  creditor  which  makes  it  inequitable  that  he 
should  not  enforce  his  strict^  legal  right    In  the 
view  which  I  take  of  the  case  I  do  not  think  it 
necessary  to  determine  the  first  question,  for  I 
have  come  to  the  conclusion  that  the  course  pur- 
sued by  Hr.  King  makes  it  inequitable  that  he 
should  now  enforce  his  right  torecover  the  amount 
of  his  original  debt    My  reasons  for  coming  to  this 
eonolusion  are  as  follows.    King's  proof  was  con- 
siderably in  excess  of  the  true  amount  of  his  debt, 
vui  up  to  the  29th  of  July,  1873,  he  in  effect  de- 
clined to  receive  the  amount  of  the  composition  to 
which  he  was  really  entitled.     Upon  this  point  I 
may  refer  to  the  observation  of  Mellisb,  L.J.,  in 
Ex  parte  Peacock  (ubi  lupra),  tliat  where  a  creditor 
"  has  done  anything  tending  to  shew  that  he  was 
not  ready  to  receive  the  composition,  if  tendered, 
that  might  be  a  circumstance  to  be  taken  into  con- 
sideration."    Under  the  arrangement  come  to  on 
the  31st  of  January,   1872,  King  received  an 
amount  in  excess  of  what  was  properly  payable  to 
him  for  the  first  instalment    He  aid  not  take  any 


Mr.  0.  W.  Lawranee  and  Mr.  E.  FdOock, 
for  the  appellant,  contended  that  Ejnff 
was  entitled  to  go  on  with  the  action,  and 

steps  to  sustain  his  proof  until  after  both  the  re- 
maining instalments  had  become  payable,  notwith- 
standing that  on  the  Slat  of  January,  1872,  he 
himself  proposed  tJbat  the  Court  of  Bankruptcy 
should  determine  the  true  amount  of  his  oebL 
After  failure  of  the  debtors  to  pay  the  second  in- 
stalment. King  elected    to  avail  liimialf  of  the 
summary  remedy  given  by  the  Act  for  enfoceing 
the  provisions  of  the  composition  by  ap^ication 
to  the  Court  of  Bankruptcy,  and  after  ^ure  of 
the  debtors  to  pay  the  tuiid  and  last  instalment, 
he  applied  to  the  Court  of  Bankruptcy  to  investi- 
gate his  proof.     On  tlus  point  I  may  refer  to  the 
observation  of  Hr.  Justice  Willes  in  Edwardi  v. 
Coombe  (ubi  supra),  "  his  (the  creditor's)  ordinary 
common  law  remedy  still  subsists  until  he  elects 
to  avail  himself  of  the  powers  of  the  Conrt  of 
BankruptCT.    On  the  29th  of  July,  1873,  the  true 
amount  of  King's  debt,  and  of  the  compoeitioo 
payable  to  him,  was  aaeerttuned  by  the  Court  of 
Bankruptcy,  and  if  the  balance  of  the  compositioii 
had  been  tendered  to  him  on  that  day,  or  within  a 
reasonable  time  after,  I  think  the  coarse  pnnmed 
by  him  was  such  that  it  would  then  have  been  in- 
equitable for  him  to  have  attempted  to  enforae  his 
strict  leml  right  to  recover  the  amount  of  his 
original  debt    The  question  then  is,  whether  what 
occurred  subsequently  to  the  29th  of  July,  187S, 
has  altered  the  case.    Now  I  feel  some  difficulty  on 
this  point,  because  I  see  no  reason  whatever  why 
the  ascertained  balance  of  the  composition  should 
not  have  been  paid  at  once,  without  waiting  to  have 
the  order  of  the  29th  of  July,  1873,  signed  by  the 
registrar,  and  because  the  course  pursued  by  the 
dwtors  on  the  22nd  of  August,  in  proposing  to  pay 
the  balance  of  the  composition  by  instalments  in 
the  shape  of  bills,  tends  to  shew  that  they  were  not 
then  ready  and  willing  to  pay  the  balance  of  the 
composition.    It  is,  however,  to  be  observed  that 
it  was  the  creditor's  solicitor  who  first  appears  to 
have  suggested  by  the  letter  of  the  19th  of  Augilst 
1873,  that  the  balance  of  the  composition  should 
be  paid  after  Uie  order  was  signed.    That  snggea- 
tion  waa,  I  think,  equivalent  to  saying  to  the 
debtors,  "  Pay  the  balance  of  the  composition  when 
the  Older  is  signed,  and  our  client  will  be  satis- 
fied," and  would  have  a  tendency  to  tiirow  the 
debtors  off  their  guard,  and  I  think  that  until  the 
sort  of  consent  given  by  that  letter  for  post^ning 
the  payment  until  the  order  was  sigund  had  been 
deariy  and  expressly  withdrawn  by  the  creditors, 
it  would  not  have  been  equitable  that  the  creditor 
should    take  advantage  of  the  omission  of  the 
debtor  to  pay  before  the  order  was  signed.    As 
regards  the  course  taken  by  the  debtors  m  propos- 
ing payment  of  the  composition  by  instalments  or 
bills,  though  I  am  not  surprised  at  the  creditor 
considering  that  ^oposal  as  indicating  inability 
to  pay,  stiU  if,  as  I  think,  it  was  a  mere  proposal, 
wiUioat  any  positive  refiual  to  pay  the  compositioB 
in  cash  down  as  soon  as  the  order  was  ngned,  I 
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cited  the  cases  referred  to  in  the  judgment 
of  the  learned  ConntT'  Gonrt  Judg^e. 

Mr.  De  Oex  and  Mr.  AneHe,  for  the 
debtors,  were  not  called  npon. 

Bacon,  G.J. — In  this  case  I  have  had 
the  advantaffe  of  reading  the  judgment 
of  the  learned  County  Court  Judge  which 
is  dear  and   Inminons,  and    contains  a 
Inoid  statement  of  the  fbcts  of  the  case. 
In  it  he  fully  recognises  all  the  authorities 
DDon  which  the    appellant   relies,    and 
which  decide  that  although  the  failure  of 
a  debtor  to  pay  to  a  cremtor  at  the  ap- 
pointed time  the  amount  of  the  composi- 
tion which  has  been  agreed  upon  under 
the  proyisions  of  the  126th  section  of  the 
Act  sets  the  creditor  at  liberty  to  pursue 
all  his  legal  remedies  for  his  otigpnal  debt, 
still  that  right  is  subject  to  the  jurisdiction 
of  the  Court  of  Btudcruptcy  to  restrain 
Inm  ftom  doing  so  upon  equitable  grounds 
aooording  to  aU  the  dronmstanoes  of  the 
case.    In  the  present  case  the  amount  of 
the  debt  was  disputed,  the  circumstances 
under  which  it  arose  were  complicated, 
and  it  was  agreed  that  the  amonnt  should 
be  determined  by  the  Court.    That  was 
not  done  till  the  29th  of  July,  1873.    It 
was  distinctly  agreed  that  the  order  made 
on  that  day  should  be  drawn  up,  and 
there  could  be  no  defiiiult  in  paying  the 
balance  of  the  composition  till  that  order 
was  in  force.     It  nas  been  argued  that 
what  took  place  shewed  inability  on  the 
part  of  the  debtors  to  pay.    The  most, 
nowerer,  that  is  proved  by  what  they  did 

think  the  creditor  was  not  entitled  at  once  to  tiest 
the  debtors  es  having  &iled  to  pay  the  balance  of 
ooaiparition,  and  that  he  ahoald  have  simply  given 
notice  that  if  the  compoeition  was  not  at  once  paid 
down  in  cash,  he  would  proceed  to  recover  the  fall 
amonnt  of  his  original  debt.  Instead  of  taking 
this  conrm  he  immediately  claimed  the  fall  amonnt 
of  bis  original  debt.  The  balance  of  tbeeamposi- 
tion  was  tendered  in  cash  on  the  day  the  older  was 
signed,  and  the  action  was  not  commenced  until 
two  davs  afterwards.  In  m^  opinion  the  conrse 
pnrsned  by  Hr.  King  makes  it  inequitable  that  he 
ahonld  now  bring  an  action  at  law  to  recover  the 
foil  amonnt  of  his  original  debt,  and  I  shall  grant 
ao  iiganetion  to  restrain  him  from  fiirther  pro- 
ceeding with  the  action.  There  will  be  liberty  to 
apply.  The  debtors  must  of  coarse  be  prepared  to 
pay  the  820/.  at  once  in  case  King  should  be 
wiBing  to  take  it  If  they  Ml  to  do  this  the  in- 
junction will  be  disKlved. 


is,  that  it  was  inconvenient  to  them  to 
pay  until  the  23rd  of  August.  Could 
anything  be  more  inequitable  than  that 
the  creditor  should  take  advantagfe  of  the 
debtor's  having  asked  him  to  accept  pay- 
ment partly  in  bills  to  bring  his  action 
for  the  balance  of  the  origins  debt  P  The 
learned  Judge,  after  going  through  the 
&ct8  with  the  most  perfect  ftumess  and 
clearness,  has  come  to  the  conclusion 
which  he  has  stated  in  his  judgment.  In 
my  opinion  he  could  not  properly  have 
come  to  any  other  conclusion.  I  must 
dismiss  the  appeal  with  costs,  but  it 
must  be  understood  that  the  3201.,  the 
balance  of  the  composition,  is  to  be  paid 
at  once. 

Solidtors — Messrs.  Ashurst,  Morris  &  Co.,  for  the 
appellant;  Mesne.  Dnignan  &  Smiles,  asents 
for  Messrs.  Dnignan,  l^wis  &  Lewis,  Wslsall, 
for  the  rwpondents. 


Bacon, 

1874. 
March 


i,O.J.T 
74.  > 
!h9.   J 


E»  parte  fubness  ; 
Be  SIMPSON. 


Partnership — Death  of  Partner* — Gon- 
iinuaiion  of  Business  by  Surviving  Part- 
ners— Bankruptcy— Priority  of  Creditor*. 

Four  brothers  were  in  business  together 
a*  cotton  spinner*.  By  articles  of  partner- 
ship  it  vxu  agreed  that  accounts  and 
baianee  sheets  should  be  taken  half-yearly, 
and  that  in  case  of  death  (f  either  of  the 
partners  tlte  capital  of  the  deeeated partners 
should  not  be  withdrawn  from  the  businest, 
bid  thai  the  amowU  should  be  ascertained  at 
the  succeeding  half-yearly  stoele-taJeing,  and 
should  remain  seettred  by  promissory  note* 
at  intere*t  in  the  business  Jtalf  for  three 
and  the  other  half  for  five  years  from 
his  decease.  Two  of  Ute  partner*  died 
within  a  few  months  of  each  other,  and 
UHthin  a  year  from  the  detUh  of  the  one 
who  last  died,  the  two  turviving  partner* 
filed  a  petition  for  liquidation.  Part  of  the 
assets  consisted  of  machinery  which  had 
belonged  to  ail  four  partners.  On  ques- 
tion raised  on  spectoZ  ease  to  decide 
whether  the  macninery  belonged  to  the 
creditors  of  the  four  in  priority  to  the  other 
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creditors : — Held  (reversing  the  decision  of 
the  County  Court  Judge),  that  the  creditors 
of  the  four  had  no  priority,  but  that  the 
assets  must  be  distributed  amongst  all  the. 
creditors  ratedbly. 

This  was  a  special  case  on  appeal  &om 
a  decision  of  the  Judge  of  the  Manchester 
County  Court. 

On  the  2nd  of  January,  1871,  four 
brothers,  Charles  John  Simpson,  Arthur 
Simpson,  Walter  Simpson  and  Frederic 
Simpson,  who  had  previously  traded  to- 
gether, entered  into  articles  of  partner, 
ship  for  the  purpose  of  carrying  on  to- 
gether the  business  of  cotton  spinners  at 
Preston.  The  articles  provided,  amongst 
other  matters,  for  taking  accounts  every 
July  and  January,  and  in  particular, 
"  That  in  case  of  the  death  of  either  or 
any  of  them  the  said  C.  J.  Simpson,  A. 
Simpson,  W.  Simpson  and  F.  Simpson, 
such  event  shall  not  dissolre  the  partner- 
ship, but  the  survivors  or  survivor  of 
them  shall  carry  on  the  business,  and  the 
share  of  either  or  any  of  them  so  dying 
shall  be  ascertained  at  the  succeeding 
stock-taking  after  the  death  of  either  of 
them,  the  balance  then  found  to  be  due 
to  either  or  any  of  them,  the  said  C.  J. 
Simpson,  A.  Simpson,  W.  Simpson  and 
F.  Simpson,  so  dying  as  aforesaid,  shall, 
subject  as  hereinafter  mentioned  as  to 
one-half  part  thereof,  except  as  to  the 
sum  of  2002.,  remain  in  the  hands  of  the 
survivors  or  survivor  of  them,  the  said 
C.  J.  Simpson,  A.  Simpson,  W.  Simpson 
and  F.  Simpson,  for  three  years  from  the 
decease  of  either  of  them ;  and  as  to  the 
other  half  part  thereof,  except  as  to  the 
said  sum  of  2002.,  remain  in  the  hands  of 
the  survivors  or  survivor  of  them,  the 
said  C.  J.  Simpson,  A.  Simpson,  W. 
Simpson  and  F.  Simpson,  for  five  years 
from  the  decease  of  either  of  them,  and 
the  whole  of  the  said  balance,  except  as  to  - 
the  said  sum  of  2002.,  shall  be  secured  to 
the  representative  of  either  or  any  of 
them,  the  said  C.  J.  Simpson,  A.  Smip- 
son,  W.  Simpson  and  F.  Simpson,  so 
dying  as  aforesaid,  by  the  promissory 
notes  of  the  survivors  or  survivor  of  them, 
the  said  C.  J.  Simpson,  A.  Simpson,  W. 
Simpson  and  F.  Simpson,  snch  notes 
beanng  interest  at  the  rate  of  7^  per 


cent.,  payable  and  to  be  paid  to  such 
representative  quarterly.  And  the  said 
sum  of  2002.  shall  be  paid  to  the  repre- 
sentative of  each  of  them,  the  said  C.  J. 
Simpson,  A.  Simpson,  W.  Simpson  and 
F.  Smipson,  so  dying  as  aforesaid,  within 
one  calendar  month  after  the  death  of 
either  of  them." 

The  working  capital  of  the  concern 
consisted  in  part  of  moneys  left  in  the 
hands  of  the  four  partners  by  the  repre- 
sentatives  of  their  &ther  and  amounts 
owing  to  other  family  connections,  which 
were  also  allowed  to  remain  in  their 
hands.  They  also  had  a  considerable 
stock  of  spinning  and  weaving  machinery. 
No  balance  sheets  were  ever  made  out  by 
them  in  pursuance  of  the  clauses  in  thi^ 
behalf  in  their  articles. 

Arthur  Simpson  died  on  the  27th  of 
September,  1871,  and  the  business  was 
continued  by  the  three  surviving  partners. 
Arthur's  share  was  not  ascertained  at  the 
stock-taking  succeeding  his  death,  as  no 
complete  balance  sheet  was  then  taJcen. 

Charles  John  Simpson  died  on  the 
15th  of  January,  1872,  and  after  his  death 
the  business  was  continued  by  the  two 
surviving  partners.  No  correct  balance 
sheet  was  taken  in  July,  1872.  The 
2002.  was  not  in  either  case  paid  to  the 
widow  of  the  deceased  parbier  within 
the  month,  though  small  sums  were  sub- 
sequently paid  on  account. 

On  the  death  of  each  partner  his  assets 
in  the  business  were  taken  and  used  by 
the  survivors  for  the  purposes  of  tiieir 

busill  BSfi 

On  the  19th  of  December,  1872,  the 

two  surviving  partners,  Walter  and 
Frederic,  filed  their  petition  for  liquida- 
tion. 

An  investigation  of  the  afiairs  of  the 
partnership  shewed  that  the  liabilities 
were  about  43,627Z.,  and  of  these  debts 
about  i'3,873l.  were  contracted  before  the 
27th  of  September,  1871,  when  all  the 
four  partners  were  living,  and  about 
8662.  more  were  contracted  between  the 
27th  of  September,  1871,  and  the  loth 
of  January,  1872,  when  three  partners 
were  living. 

The  debts  of  the  four  and  the  three 
partners  wore  treated  by  the  two  surviv- 
ing partners  as  their  own  debts.      The 
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qnestion  sabmitted  hj  the  special  case 
•was,  "Whether  or  not  the  creditors  of 
the  foar  are  entitled  to  have  the  ma- 
ohinery  or  such  part  thereof  as  can  be 
distinguished  as  having  belonged  to  the 
partnership  of  the  four  or  the  proceeds 
thereof  or  of  such  portion  thereof  as  can 
be  distinguished  as  aforesaid  divided 
amongst  the  creditors  of  the  four  in 
priority  to  the  other  creditors."  The 
County  Gonrt  Judge  answered  the  ques- 
tion in  the  affirmative,  and  directed  the 
registrar  to  enquire  what  part  of  the 
machuieiy  could  be  distiiiguished  as 
having  belonged  to  the  four  partners. 
From  this  decision  the  creditors  of  the 
two  partners  only  appealed.  They  de- 
sired that  the  whole  estate  shoold  be 
thrown  into  hotchpot,  and  divided 
amongst  all  the  creditors  of  the  different 
partnerships  rateably. 

Mr,  A.  Cf.  Marten  and  Mr.  Ambrose,  for 
the  appellant,  after  stating  the  case  and 
citing 

Ex  parte  Buffin,  6  Ves.  119, 
■were  stopped  by  the  Court. 

Mr.  Be  Oex  and  Mr.  Ford  North,  for 
the  creditors  of  the  fonr  partners,  con- 
tended that  the  machinery  which  could  bs 
distinguished  as  having  belonged  to  the 
earlier  partnership  of  four  partners,  or 
the  proceeds  of  such  machinery,  Were 
assets  divisible  amongst  the  creditors  of 
the  earlier  partnership  in  priority  to  the 
creditors  of  the  second  and  third  part- 
nerships— 

Ex  parte  Buffin  (ubi  supra)  ; 

Ex  parte  wSliams,  11  Ves.  3  ; 

Ex  parte  Peake,  1  Madd.  346 ; 

Ex  parte  Clarkson,  4  Deao.  &  G.  56 ; 

MuCgway  v.  Olare,  19  Bear.  Ill ; 

BreU  V.  BeckwUh,  26  Law  J.  Bep. 
(N.8.)  Ohanc.  130 ; 

Ex  parte  Morley,  Be  White,  ante  p.  28, 
Law  Rep.  8  Chano.  1026. 
Mr.  Qeorge  Fardell,  for  the  trustee. 

Bacon,  C.J.,  said,  I  am  of  opinion  that 
there  is  no  foundation  for  the  question 
which  has  been  raised  upon  this  special 
case.  A  partnership  was  formed,  two  of 
the  partners  died  successively,  the  other 
two  continued  to  carry  on  the  business, 
not  only  ostensibly  and  in  actual  posses- 
sion of  the  partnership  assets,  but  being 


entitled  to  the  enjoyment  of  the  partner- 
ship assets  under  the  terms  of  the  part- 
nership deed,  which  stipulates  that  the 
death  of  a  partner  shall  not  dissolve  the 
partnership,  and  contains  all  other  stipu- 
hitions  necessary  to  carry  on  the  business. 
Under  those  circumstances  the  joint 
creditors  of  the  four  have  these  rights — 
they  may  sue  the  representative  of  the 
deceased  partner,  and  they  may  sue  the 
continuing  partners;  but  what  possible 
right  can  any  creditors  of  the  four,  or 
the  two,  have  to  come  and  lay  hands 
on  any  particular  set  of  assets  and 
say  they  are  to  be  applied  in  discharge  of 
their  debts  ?  There  is  no  authority  for  that 
in  any  of  the  cases  which  have  been  cited — 
Ex  parte  Morley,  Be  White  (ubi  supra) — 
least  of  all,  because  there  the  testator 
provided  by  his  will  that  a  certain  portion 
of  his  property  should  be  left  in  the  busi- 
ness to  be  carried  on  after  his  death  ;  his 
son  did  carry  it  on,  and  became  bankrnpt, 
and  it  was  of  necessity,  as  well  as  of 
right,  that  there  should  be  an  account  of 
the  debts  due  in  respect  of  the  business 
in  which  the  testator  had  employed  his 
property,  and  of  that  which  was  only 
liable  for  the  debts  of  the  son.  The  &ots 
stated  in  the  special  case  are  distinct. 
The  representatives  of  the  two  deceased 
partners  made  no  claim,  bat  were  content 
with  the  stipulation  of  the  partnership 
deed,  and  whether  anything,  much  or  little, 
was  paid  was  their  affair.  Claim  to  the 
partnership  assets  they  have  none  till 
the  joint  debts  are  all  paid.  When  the 
bankruptcy  happens  this  is  found  to  be 
the  case :  the  continuing  partners,  who 
are  liable  for  every  shilling  of  the  joint 
debts  as  well  as  for  their  detAa,  are  found 
in  possession  of  these  chattels  and  all  the 
other  things  that  constitute  what  the 
deed  calls  partnership  property.  The 
only  proper  and  just  way  of  administer- 
ing that  estate  is  to  treat  all  the  creditors 
of  the  four  just  as  the  creditors  of  the 
two,  that  is,  as  if  they  had  all  proved  their 
claims  under  the  bankruptcy,  and  as 
entitled  to  have  all  the  assets  of  the  two, 
including  that  which  they  derived  by 
contract  with  the  deceased  partners,  dis- 
tributed in  payment  of  the  debts  of  the 
four.  There  is  no  principle,  and  certainly 
no  authority  has  been  r^erred  to  to  justify 
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me  in  saying  there  is  any  principle,  npon 
whicb,  two  years  after  the  death  of  the 
last  Bnrriying  partner,  persons  who  are 
creditors  of  the  fonr  can  say,  "  Pick  me 
ont  this  and  that  which  was  in  existence 
at  the  time  of  the  partnership  between 
the  four  partners."  There  is  no  fonnda- 
tion  for  tne  question  raised  by  the  special 
case,  and  the  order  will  be  varied  by 
answering  that  question  in  the  negative. 
The  costs  of  all  parties  to  be  paid  out  of 
the  estate. 

Solicitors — Hessn.  Phelps  &  Sidgwick,  agents  for 
HesBTB.  Sale  &  Co.,  IlAnchester,  for  the  trostee ; 
Messrs.  Oregory,  Bowcliffe  &  Co.,  agents  for 
Messrs.  Cooper  &  Sons,  Manchester,  for  the 
appellants ;  Messrs,  Fritchard  &  Englefield, 
agents  for  Messrs.  Boote  &  Edgar,  Manchester, 
for  the  respondents. 


Bacon, 

1874 
March 


,  C.J.  1 
7i.  > 
!h2.    J 


Em  parte  JACOBS ; 

Be  CAKTBB. 


Pradiee — BiU»  of  Exchange — Proof  of 
Debt — Production  of  Security — Bankruptcy 
Act,  1869,  ».  16,  tubs.  2 — Bankrvftey 
EuUi,  1870,  rr.  67, 134r-Form  No.  32. 

Where  a  creditor  of  a  lankmpt  tenders 
proof  of  a  debt  due  to  him  on  biUt  of 
exchange,  the  bills  mutt,  unlett  there  be 
gome  special  reason  to  the  contrary,  be  pro- 
duced before  the  proof  can  he  admitted.  In 
case  of  their  non-production,  the  creditor 
mil  not  be  entitled  to  vote  as  to  the  ap- 
pointment of  a  trustee. 

This  was  an  appeal  irom  a  decision  of 
the  Judge  of  the  Birmingham  County 
Court. 

The  first  meeting  of  the  bankrupt's 
creditors  was  hela  on  the  19th  of 
January,  1874,  when  a  Pjoof  ^^s  ten- 
dered  on  behalf  of  the  Worcester  City 
and  CounW  Bank  for  2,081J.,  for  money 
lent  and  advanced  by  the  bank,  and  other 
charges ;  and  the  bank  stated  that  they 
had  received  no  security  other  than  a 
mortgage  and  certain  bills  and  promissory 
notes.  Particulars  of  the  bills  were  set 
forth  in  the  form  provided  by  the  Act, 
but  the  bills  were  not  produced.  On 
behalf  of  certain  creditors,  it  was  ob- 


jected that  the  bank  proof  coold  not  be 
admitted  because  of  the  non-prodnction 
of  the  bills,  but  this  objection  was  over- 
ruled by  the  registrar. 

On  Uie  27th  of  Jannair  the  Connty 
Court  Judge  affirmed  the  decision  of  the 
registrar,  and  ordered  the  proof  of  the 
debt  by  the  bank  to  stand  admitted. 

From  this  order  the  present  {^peal 
was  brought. 

It  was  admitted  that  the  debt  was 
owing  to  the  bank ;  abd  tiie  only  prac- 
tical question  was,  whether  the  bank  had 
a  right  to  vote  at  the  first  meeting  of 
creditors,  and  so  influence  the  appoint- 
ment of  the  trustee. 

Mr.  Be  Oeas  and  Mr.  Finlay  Knight, 
for  the  appellants. — The  practice  has  for 
many  years  been  that  aU  securities  should 
be  produced  when  proof  of  the  debt  is 
tendered,  in  order  that  they  may  be 
marked  by  the  chairman  of  the  meeting. 
This  is  so  laid  down  in  all  the  books  of 
practice,  and  lastly  in  Messrs.  Roche  & 
Hazlitt's  Bankruptcy,  p.  50,  and  is  sup- 
ported by  the  cases  of 

Ex  parte  Hossaek,  Buck's  Bep.  390, 
and 

Ex  parte  Petrie;  re  Petrie,  37  Law 

J.  Bep.   (n.8.)  Bankr.  18;  s.  c. 

Law  Bep.  3  Chanc.  610. 

The  bonk  might  not  be  the  real  holder 

of  the  bills  of  exchange,  and  the  latter 

might  jnstiy  object  that  another  proof 

had  been  admitted. 

Mr.  Roxburgh  and  Mr.  Eorton  Smith, 
for  the  bank. — The  practice  as  to  ihe 
production  of  securities  has  been  altered 
by  the  Act  of  1869.  The  134th  role  says 
that  bills  of  exchange  and  other  securities 
upon  which  proof  naa  been  made  must 
be  exhibited  before  payment  of  dividend, 
and  this  shews  that  the  rules  did  not 
contemplate  their  being  exhibited  npon 
proof  of  the  debt. 

The  16th  section  of  the  Act,  sub- 
section 2,  provides  that  the  debts  shall 
be  proved  m  the  "prescribed  manner," 
and  rule  67  states  distinctiv  what  tins 
prescribed  manner  is  to  be,  bat  does  not 
say  that  securities  are  to  be  produced. 
On  the  contrary,  rule  67  provides  for 
debts  being  proved  by  affidavit  sent 
through  the  post;  aad  it  oonld  never 
have  been  intended  that  valnable  seoa- 
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rities  should  be  sent  in  this  nuumer. 
Since  the  new  Aot  the  practice  has  been 
oniTersal  to  allow  the  proo&  without 
production  of  the  securities. 

Bacoh,  C.J.,  said  —  The  practice  in 
bankruptcy  had  been  established  for  manj 
years.  A  creditor  coming  to  prove  his 
debt  who  had  a  bill  of  exchange  or  other 
security,  ought  to  produce  it  in  order 
that  it  might  be  identified,  and  that  the 
production  might  appear  on  the  bank- 
ruptcy proceedings.  That  he  was  bound 
to  produce  his  security  before  the  receipt 
of  the  dividend  was  another  thing,  and 
did  not  at  all  shew  that  he  need  not 
produce  it  when  he  tendered  his  proo£ 
There  might  be  cases  in  which,  from 
some  accident,  a  creditor  seeking  to 
prove  could  not  produce  his  securities; 
in  such  cases  the  Judge  would  exercise 
his  discretion.  Here  uxo  bank  was  the 
holder  of  the  bills,  and  there  was  no 
shadow  of  reason  why  the  bills  should 
not  have  been  produced.  The  order  of 
the  Court  below  must  be  discharged. 

8olicit«M— Means.  Wilkins,  Blythe  te  MAnl&nd, 
agentt  tat  Mr.  Crowther  Davies,  of  Binning- 
him,  for  the  appellants ;  Messrs.  Field,  Boscoe 
&  Co.,  agents  ibr  Messrs.  Bailov  &  Smith,  of 
Biimingbam,  for  the  bank. 


Bacon,  C.J. 

1874. 

Feb.  9. 


1 


Ex  parte  old  ; 

Be  BBIQHT. 


Tnt$tee—Money$  in  Honda  of — Interest 
— Bank  of  England — Banknmtcy  Act, 
1869, 1.  SO.  «.  125.  gub-u.  8  and  k—Bank. 
ruptey  Euiet,  1870,  rr.  109,  275. 

Creditors  at  a  first  meeting  resohed  on 
liquidation  and  appointed  0.  trustee.  At 
the  same  meeting  0.  stated  to  the  creditors 
that  he  should  open  an  account  in  his  own 
name,  as  trustee  of  the  debtor,  at  the  P. 
Bank,  of  which  he  was  manager,  and  should 
pay  into  that  account  all  moneys  received  by 
him  from  the  debtor's  estate.  The  creditors 
ctssented  to  this  arrangement,  but  no  formal 
resoltUion  wo*  passed  confirming  it : — Held 
(reversing  the  decision  of  the  County  Court 
Judge}  that,  the  estate  being  under  liquida- 


tion, the  creditors  had  sufficiently  presented 
the  bank  into  which  the  money  was  to  be 
paid,  and  that  the  trustee  could  not  be 
charged  with  interest  for  not  haoing  paid  it 
into  the  Bank  of  England. 

Held,  also,  that  it  is  the  duty  of  an 
inspector  to  see  tJiat  accounts  are  filed  by 
the  trustee  every  three  months. 

This  was  an  appeal  firom  an  order  made 
by  the  County  Court  Judge  at  Neath. 

In  November,  1870,  Joseph  Bright  filed 
his  petition  for  liquidation.  At  the  first 
meeting  of  creditors  held  on  the  2l8t  of 
Novenuter,  a  resolution  was  passed  in 
&vonr  of  liquidation  by  arrangement,  and 
Mr.  Charles  Old, who  was  the  manager  of 
the  Neath  branch  of  the  London  and 
Provincial  Bank,  was  appointed  trustee. 
Mr.  Randall,  of  Newport,  was  appointed 
inspector.  The  debt  ofthe  bank  amounted 
to  5041.,  of  which  3002.  was  secured  by  a 
mortgi^.  At  the  same  meeting,  alter 
his  appointment,  Mr.  Old  stated  to  the 
creditors  that  he  should  open  an  account 
with  the  London  and  Provincial  Bank  in 
his  own  name  as  trustee  of  Joseph  Bright, 
and  should  pay  all  moneys  he  received 
from  the  debtor's  estate  into  this  account. 
The  creditors  assented  to  this  arrange- 
ment, but  no  formal  resolution  on  the  sub- 
ject was  passed. 

On  the  26th  of  November,  1870,  Old 
opened  the  account  and  paid  in  &om  time 
to  time  the  sums  he  received  under  the 
liquidation, which  amounted  to  about  220/. 

No  dividend  was  declared  because  there 
was  a  debt  of  1242.  owing  to  the  debtor's 
estate  from  a  Mr.  Hughes,  of  Antigua,  and 
the  trustee  was  anxious  to  realise  this 
sum,  and  then  pay  a  first  and  final 
dividend  and  so  avoid  the  expense  of  an 
interim  dividend.  As,  however,  this  sum 
was  not  paid,  the  trustee  called  a  meeting 
of  the  creditors  for  the  24th  of  June, 
1873,  two  years  and  a  half  fix>m  the  date 
ofthe  petition,  for  the  purpose  of  declarine 
a  dividend.  This  meeting  was  adjourned 
by  the  desire  of  the  creditors  to  obtain 
further  information  from  Antigua,  and  the 
fund  which  had  till  then  been  standing 
on  a  current  account  at  the  London  and 
Provincial  Bank,  was  from  that  time 
transferred  to  a  deposit  account.  The 
inspector  never  apphed  to  the  trustee  for 
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a  statement  of  the  accoonts  of  the  debtor's 
estate,  bat  there  was  some  conflicting 
evidence  as  to  enqairies  for  an  account 
having  been  made  bj  a  Mr.  Thomas,  one 
of  the  creditors. 

On  the  27th  of  September,  1873,  on  the 
motion  of  the  inspector,  Mr.  Randall,  an 
order  was  made  by  the  County  Court 
Judge  that  Old  be  removed  from  the  trus- 
teeship of  the  estate  and  pay  the  costs  of 
the  motion,  that  he  be  ordered  to  pay  the 
220Z.  into  the  Bank  of  England,  that  he 
be  disallowed  all  remuneration  for  acting 
as  trustee,  and  that  he  pay  interest  at  the 
rate  of  twenty  per  cent,  per  annum  on  the 
sums  exceeding  501.  which  remained  in  his 
hands. 

On  a  rehearing  of  the  matter  on  the 
22nd  of  December,  1873,  the  Judge  made 
an  order  acquitting  Mr.  Old  of  improper 
motives,  and  discharging  the  order  for 
dismissal,  but  ordeiing  Mr.  Old  to  pay 
interest  at  the  rate  of  twenty  per  cent,  on 
the  amount  over  501.  in  his  Imnds  for  more 
than  ten  days,  and  to  pay  his  own  costs. 

Against  this  order  Mr.  Old  appealed. 

Mr.  Roxburgh  and  Mr.  0.  W.  Lawrance, 
for  the  appellant. — It  was  arranged  by 
the  creditors  at  the  first  meeting  that  Mr. 
Old  should  pay  the  moneys  he  received  as 
trustee,  into  the  London  and  Provincial 
Bank,  and  he  did  so,  and  thns  complied 
with  section  30  and  rule  109,  and  with 
section  125,  clause  8  of  the  Act  of  1869. 
The  creditors  in  effect,  if  not  by  special 
resolution,  prescribed  the  bank  into  which 
the  money  received  by  the  trustee  was  to 
be  paid,  and  there  was  therefore  no  ne- 
cessity for  payment  into  the  Bank  of 
England,  and  no  ground  for  ordering  the 
payment  by  the  trustee  of  interest  at 
twenty  per  cent. 

Mr.  De  Oex  and  Mr.  Firdmj  Knight,  for 
the  respondents. — The  trustee  ought  to 
have  obtained  a  resolution  in  writing  (rule 
275),  directing  payment  into  the  London 
and  Provincial  Bank,  and  failing  that,  it 
was  his  duty  to  pay  all  moneys  received 
by  him,  above  50!.,  into  the  Bank  of 
England— Bankruptcy  Act,  1869,  s.  30. 

The  provisions  as  to  payment  into  the 
Bank  of  England  apply  to  liquidation  as 
well  as  to  bankruptcy,  and  do  not  come 
within  the  exceptions  mentioned  in  section 
125,  clause  9. 


By  keeping  this  sum  for  more  than  tvo 
years  on  a  current  account,  Old  was  as- 
sisting the  bank  in  which  he  was  interested 
as  manager. 

The  ^ustee  ought  to  have  called  a 
meeting  of  the  committee  of  inspection 
every  three  months  (section  20),  and  in 
failing  to  do  so  neglected  his  duty. 

Bacon,  C.J.  (after  reading  section  30 
of  the  Act  of  1869),  said,  I  do  not  wish 
to  say  one  word  which  can  be  construed 
as  allowing  trustees  to  make  use  of  moneys 
coming  into  their  hands.  .The  8th  clause 
of  the  125th  section  provides  that  the 
creditors  may  prescribe  the  bank  into 
which  the  trustee  is  to  pay  the  money, 
but  there  is  nothing  to  shew  that  they 
must  pass  a  resolution  to  do  so.  Where, 
in  a  liquidation  by  arrangement,  the 
trustee  proposes  a  certain  course,  and  the 
creditors  consent  to  that  course  being 
adopted,  they  have  sufficiently  compUed 
with  the  statute.  The  evidence  before  me 
here  is  conclusive  that  at  the  first  meeting 
the  creditors  sufficiently  prescribed  that 
the  trustee  should  pay  all  the  moneys  he 
received  as  trustee  into  an  account  at  the 
London  and  Provincial  Bank.  The  facto 
shew  that  he  faithfully  and  properly  fol- 
lowed both  in  letter  and  spirit  tiie  direc- 
tions of  the  creditors.  I  think  therefore 
that  there  is  no  ground  for  charging  him 
with  interest  on  the  moneys  which  he  re- 
ceived as  tmstee. 

With  respect  to  the  accounts,  I  think 
that  neither  the  trustee  nor  the  inspector 
did  what  they  ought  to  have  done.  The 
trustee  produced  his  accounts  with  un- 
reasonable delay,  and  the  inspector, 
whose  duty  it  was  to  see  that  accounts 
were  filed  every  three  months,  remained 
wholly  silent  and  never  asked  for  any 
accounts  at  all.  Both  then  were  equally 
to  blame,  and  if  the  inspector  did  not  call 
for  an  account,  lie  cannot  be  heard  to 
complain  that  one  had  not  been  rendered. 
The  order  appealed  from  must  be  dis- 
charged, but  there  wiU  be  no  order  as  to 
the  costs  of  this  appeal. 

Solicitors — Messrs.  Norris,  Allen  &  Carter,  agents 
for  Mr.  Tennant,  of  Nejith ;  Messrs.  Visad, 
Crowder  &  Co.,  agents  for  Mr.  Leyson,  of  Neath. 
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[IN  THE  FULL  COUBT  OF  APPEAL.] 
Skiaobni,  L.C.~ 
Jaxib,  L. J. 

HutusH,  L.J.     \      Ex  "parte  bbooki  ; 
1874.  r  Bs  BASSALii. 

Jan.  80. 
Feb.  13. 

Execution  Creditor — Payment  to  Sheriff 
he/ore  Execution  levied — Bankruptcy  of 
Debtor — Payment  by  Sheriff  to  Execution 
Creditor  before  Notice  of  Bankrujatcy — The 
Bankruptcy  Act,  1869,  m.  6,  87. 

Money  paid  by  a  trader  to  a  sheriff's 
officer  m  part  payment  of  the  execution 
creditor's  debt  and  in  order  to  prevent  the 
levying  of  execution  is  not  loithin  the  87th 
section  of  the  Banhmptey  Act,  1869,  re- 
lating to  proceeds  of  sale  of  goods  taken 
in  execution,  and  if  accepted  hy  the  credi- 
tor, may  he  retain^  hy  Atrn  notwiihstanding 
the  bankruptcy  of  the  debtor  toithin  fourteen 
days. 

On  the  9th  of  July,  1873,  Messrs. 
Brooke  &  Sons  commenced  an  action 
against  J.  M.  Hassall,  a  cloth  miller,  at 
Hnddersfield,  upon  two  bills  of  exchange. 
The  action  was  undefended,  and  judgment 
-was  allowed  to  go  by  defanlt  for  1692.  4«. 
2d.,  and  a  writ  of  execution  was  issued 
and  placed  in  the  hands  of  the  sheriff's 
officer.  On  the  24th  of  the  same  month 
TTmBiftll  called  upon  the  sheriff's  officer 
and  requested  him  not  to  levy  execution, 
promismg  to  pay  the  amount  for  which 
the  writ  was  issued,  and  the  sheriff's 
charges ;  and  the  same  afternoon  he  ga^o 
to  the  sheriff's  officer  a  good  bill  of  ex- 
change for  651.,  a  cheque  for  232.  Ss,  6d., 
whi£  he  had  received  from  a  customer, 
and  three  51.  bank  notes,  making  in  all 
106i.  3«.  6d.  The  rest  of  the  debt  was 
paid  to  the  officer  by  a  Mr.  Binns,  against 
whom  also  Messrs.  Brooke  had  recovered 
judgment.  On  the  26th  of  July  Hassall 
filed  his  petition  for  liquidation,  a  receiver 
was  appointed,  and  an  interim  order  was 
made  and  served  on  the  sheriff's  officer 
restraining  further  proceedings  in  the 
action.  On  the  28th  of  July  the  sheriff's 
officer  handed  over  to  Messrs.  Brookes's 
solicitor  the  bill  of  exchange,  cheque  and 
5i.  notes  which  he  had  received  from 
TTgnaftll,  together  with  the  money  paid  by 

Niw  SsBiBs,  48.— BiJou. 


Binns ;  and  later  in  the  same  day  he  re> 
ceired  a  notice  from  the  receiver  in  the 
liquidation  requirmg  him  to  pay  the 
amount  to  him.  Under  these  oironm' 
stances  the  Registrar  of  the  County 
Court  at  Hnddersfield  had  ordered 
Messrs.  Brooke  to  hand  over  to  the 
trustee  in  liquidation  the  bill  of  exchange, 
cheque  and  notes  received  from  HasstSl ; 
and  upon  appeal  the  Chief  Judge  affirmed 
the  decision,  being  of  opinion  that  they 
were  in  the  hands  of  the  sheriff's  officer 
as  agent  for  the  debtor  when  the  liquida> 
tion  commenced. 

Messrs.  Brooke  now  appealed. 
Mr.  Be  Oex  and  Mr.  F.  Knight,  for  the 
appellants. — There  has  been  no  seizure  in 
execution,  and  the  87th  section  of  the 
Bankruptcy  Act,  1869,  does  not  apply. 
The  officer,  therefore,  was  the  agent  of 
the  execution  creditor  and  not  of  the 
trustee  in  liquidation — 

Morgan  v.  PeUatt,  8  B.  A  0.  722 ; 

s.  c.  7  Law  J.  Bep.  K.B.  54 ; 
Wood  T.  Finnis,  7  Exch.  Hep.  363  ; 
B.  c.  21  Law  J.  Bep.  (n.s.)  Exch. 
138. 
Mr.  lAttte  and  Mr.  Winslow,  for  the  re- 
spondent.— This  is  money  seized   under 
the  writ  of  execution,  and  therefore  in  the 
same  position  as  if  it  were  the  produce 
of  the  sale  of  goods  seized — 

Collingridge  v.  Paa^on,  11  Com.  B. 

Eep.  683 ;  B.  c.  2  L.M.  &  P.P.C. 

654 ;  's.  0.  21  Law  J.  Bep.  (n.s.) 

C.P.  39. 

The  transaction  amounted  to  a  firaudu- 

lent  transfer  of  the  debtor's  property 

under  the  6th  section  of  the  Bankruptcy 

Act,  1869,  sub-section  2,  and  was  an  act 

of  bankruptcy — 

Ex  parte  Pearson;  in  re  Mortimer,  42 
Law  J.  Bep.  (n.s.)  Bankr.  44 ;  s.  c. 
Law  Bep.  8  Chano.  667. 
After  counsel  had  been  heard  on  both 
sides,  Mr.  E.  Brooke,  one  of  the  execution 
creditors,  was  examined  in  Court,  and 
stated  that  on  the  25th  of  July  his  firm 
told  the  sheriff's  officer  that  they  con- 
sented to  take  what  he  had  received  from 
Hassall  in  part  payment  of  their  debt. 

Thsib  Lobdships  came  to  the  conclu- 
sion upon  this  evidence,  as  well  as  upon 
the  probabilities  of  the  case,  that^the 
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creditors  liad  aooepted  what  the  sheriff's 
officer  had  reoeired  from  Haasall  in  part 
payment  before  the  petition  in  liqnida> 
tion  was  filed ;  there  was  no  seizure  by 
the  sheriff^  and  the  provisions  of  the  87th 
section  of  the  Act  did  not  apply,  and  the 
payment  had  been  made  nnder  such  pres- 
sure as  prevented  it  from  being  a  firaada- 
Icnt  preference  nnder  the  Gth  section. 
The  creditors  were  entitled  to  retain  what 
they  had  received,  and  the  order  of  the 
Court  below  mast  be  discharged. 

Solicitors — ^Messrs.  Williamson,  Hill  &  Co.,  agenta 
for  Hr.  Jacomb,  of  Hoddersfield,  forappoUactn ; 
Heiars.  Learoyd  &  Co.,  agents  for  Learoyd  & 
Co.,  Uuddersfiold,  for  respondent. 


Mellish, 
1874, 
March  6. 


4.  } 

.20.     J 


Ex  parte    keupe  ; 

J2e  FASTKEDOE. 


Beputed  Ownership — Chases  in  Action — 
Bells  due — Bankruptcy  Act,  1869  (32  * 
33  riot.  c.  71),  sect.  15,  sub-sect.  6, 

The  word  debts  in  section  15,  sub-sect.  5 
of  the  Bankruptcy  Act,  18(59  (the  reputed 
ownership  clause),  which  is  not  to  include 
"  things  in  action  other  than  debts  due  to 
the  bankrupt  in  the  course  of  his  trade  or 
business" — though  it  would  inchtde  debts 
payable  in  future — does  not  include  debts 
depending  on  a  contingency.   ■ 

On  discounting  bills  of  a  firm  of  mer- 
chants dratm  on  their  consignees,  the 
bankers  gave  {according  to  the  usual  cus- 
tom) marginal  notes  to  represent  the  balance 
of  the  price  of  the  bills  which  was  retained 
by  them  till  the  bills  were  paid,  and  which 
was  to  be  then  paid  over,  subject  to  any 
claim  by  the  bankers.  These  notes  were 
deposited  by  the  merchants  as  security,  and 
were  so  held  when  the  merchants  went  into 
liquidation,  the  bills  of  exchange  not  having 
then  been  paid .- — Held,  that  the  notes  did 
not  represent  "  debts"  within  the  meaning 
of  the  above  clause,  but  tliat  they  were  ex- 
cepted from  the  operation  of  the  clause  as 
chose*  in  action. 

This  was  an  appeal  by  the  trus- 
tees of  Messrs.  Fastnedge  «fc  Co.  from 
an  order  of  Mr,  B^^trar  Spring  Bioe. 


Messrs.  Fastnedge  &  Co.  were  ex- 
porters of  goods  to  India,  and  were  in 
the  habit,  according  to  the  usnal  costom 
of  the  trade,  of  selling  the  bills  drawn 
by  them  ag^ainst  consignments  upon  the 
consignees  in  India  to  bankers  in  London, 
with  the  bills  of  lading  attached  as  se- 
onriiy.  The  bankers  did  not  advance  the 
whole  of  the  price  of  the  bills  in  cash. 
They  paid  seventy  per  cent.,  or  somewhat 
more,  in  cash,  and  for  the  rest  of  the 
price  gave  Messrs.  Fastnedge  what  are 
called  in  the  trade  "  marginal  notes." 
The  forms  of  the  marginal  notes  given  by 
the  different  bankers  were  not  precisely 
the  same,  but  in  substance  they  all 
amounted  to  contracts  that  the  bank 
giving  the  notes  held  the  residue  of  the 
price  of  the  bill  of  exchange  on  deposit, 
bearing  interest,  by  way  of  security  for 
the  payment  of  the  bill,  and  that  the 
amount  so  deposited  was  not  to  be  paid 
to  Messrs.  Fastnedge  until  advice  was  re> 
ceived  of  the  due  payment  of  the  bill, 
and  was  then  to  be  subject  to  any  other 
claims  which  the  bank  might  have  against 
Messrs.  Fastnedge. 

Messrs.  Robert  Barbour  b  Brother 
were  commission  agents  in  Manchester, 
who  had  had  dealings  with  Messrs.  Fast- 
nedge. Since  1870  they  had  been  in  tho 
habit  of  selling  goods  to  Messrs.  Fast- 
nedge, drawing  bills  of  exchange 
upon  them  for  the  price  of  the  goods, 
and  receiving  from  them  marginal  notes 
that  had  been  given  by  London  bankers 
to  Messrs.  Fastnedge,  as  a  security  for  the 
payment  of  such  bills. 

The  marginal  notes  now  in  question 
wero  all  given  by  different  bankers  to 
itcssrs.  Fastnedge  &  Co.  previous  to 
the  month  of  March,  1873,  and  had  all 
been  deposited  by  Messrs,  Fastnedge  with 
Robert  Barbour  &  Brother  as  a  security 
for  the  price  of  goods  sold  by  Robert 
Barbour  &  Brother  to  Messrs.  Fastnedge. 

Ou  tho  2Gth  of  March,  1873,  Messrs. 
Fastnedge  presented  their  petition  in  li- 
quidation. At  that  time  no  notice  had 
been  given  to  the  banks  that  the  mar- 
ginal notes  had  been  assigned  to  Robert 
Barbour  and  Brother.  Messrs.  Fastnedge 
inserted  tho  name  of  Robert  Barbour  and 
Brother  in  the  list  of  their  creditors  for 
£3,500. 
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At  the  time  the  petition  for  liqnidation 
was  presented  none  of  the  bills  of  ez< 
change  in  respect  of  the  price  of  which 
the  marginal  notes  were  issued  had  been 
accepted;  but  since  that  time  they  had 
all  been  accepted  and  paid,  and  the  banks 
were  willing  to  pay  the  sums  of  money 
reptesented  by  the  marginal  notes  to 
whoever  was  legally  entitled  to  receive 
them. 

The  question  was — whether  these  sums 
onght  to  be  paid  by  the  banks  to  Messrs. 
Bobert  Barbour  &  Brother,  or  whether 
they  ought  to  be  paid  to  the  trustee, 
upon  the  ground  that  at  the  time  the 
petition  for  liquidation  was  presented 
they  were  in  the  order  and  disposition  of 
Messrs.  Fastnedge,  with  the  consent  of 
Bobert  Barbour  &  Brother,  the  true 
owners. 

The  Registrar  held  that  the  sums  were 
at  the  time  the  petition  for  liquidation 
was  presented  things  in  action,  but  were 
not  debts  due  to  Messrs.  Fastnedge  in  the 
oootse  of  their  trade,  and  were  uierefore 
not  to  be  deemed  goods  and  chattels 
within  the  5th  sub-section  of  the  15th 
seotion  of  the  Bankruptcy  Act. 

The  trustee  appealed. 

Mr.  Benjamin  and  Mr.  lAmMaier,  for  the 
appellant. — ^We  say  that  the  notes  come 
within  the  reputed  ownership  clause. 
They  represent  a  present  debt  just  as 
much  as  an  ordinary  deposit  note,  al- 
though the  amount  is  retained  to  answer 
the  nsk  of  the  bills  not  being  met.  The 
debt  is  dfUnbutn  m  prcBsetUi,  though  sol- 
vendvm  infulwo.  The  transaction  is  that 
the  bank  burs  the  bUl  on  whicb  the 
drawer  is  liable  as  well  as  the  acceptor. 

The  amounts  due  are  debts  due  in  the 
ordinary  course  of  trade — all  the  evidence 
shews  Uiat — and  no  notice  having  been 
given  to  the  bank,  they  were  in  the  re- 

!>ated  ownership  of  the  debtors  and  be* 
ong  to  the  trustee. 

It  was  said  that  debts  due  means  debts 
payable,  but  in  sections  19  and  49  the 
WOTd  is  used  of  debts  not  inunediately 
payable. 

Mr.  LitUe  and  Mr.  Marten,  for  the  re* 
Bpondents. — Debts  due  means  debts  im> 
mediately  due— 

Mb  parte  8lwrt,4il  Law  J.  Bep.  (m.s.) 


Bankr.  12 ;  s.  c.  Law  Bep.  13  Eq. 
309; 
under  s.  6,  sub-sect.  6  of  the  Act.  Sec- 
tions 25,  31, 16  (sub-sect.  3),  13,  32,  and 
other  sections  also  indicate  that  debts  due 
mean  debts  payable.  These  debts  are 
future — 

Jeffryes  v.  The  Agra  and  Masterman'$ 
Bank,  35  Law  J.  Bep.(N.s.)  Chanc. 
686;  B.  c.  Law  Rep.  2  Eq.  674. 
The  Legislature  meant  to  exclude  all 
chases  in  action  except  trade  debts  in  the 
ordinary  sense,  else  why  did  they  say 
"  things  in  action  other  than  debts  due  to 
him  in  the  course  of  his  trade  or  busi- 
ness? " — Why  the  change  of  expression? 
Moreover,  the  title  depends  on  the  pos- 
session of  the  marginal  notes,  and  this 
excludes  the  operation  of  the  clause — 
Bidmit  V.  Lloyd,  Mont.  103  ; 
Laeon  t.  Liffen,  4  Giff.  75 ;  s.  c.  32 

Law  J.  Bep.  (n.s.)  Chanc.  315 ; 
Ex  parte  Masterman,  2  Mont.  &  Ayr. 
209 ;    s.  c.  4  Law  J.  Bep.  (n.s.) 
Bankr.  54 ; 
Ex  parte  lAttledale,  6  De  Qex,  M.  & 
G.  714 ;  s.  c.  24  Law  J.  Bep.  (n.s.) 
Bankr.  9; 
Ex  parte  Watkitu,  42  Law  J.  Bep. 
(n.s.)  Bankr.  50 ;  s.  o.  Law  Bep. 
8  Chanc.  520. 
Mr.  Benjamin  in  reply. — It  is  true  that 
in  section  6  debts  due  mean  debts  im- 
mediately   payable.      But    that    section 
stands  on  a  different  footing  altogether — 
Ex  parte  Hayward,  40  Law  J.  Bep. 
(n.3.)   Bankr.  49;  Law  Bep.   6 
Chanc.  666. 
Every  one  of  the  acts  of  bankruptcy 
there  mentioned  states  or  implies  an  im- 
mediate debt.     He  also  cited — 

MiieheU's  case,  39  Law  J.  Bep.  (m.8.) 
Chanc.  530;  s.  c.  Law  Bep.  5 
Chanc.  400. 

Lord  Justice  Melubh,  after  stating 
the  &ots,  as  above,  and  observing  that 
the  question  seemed  to  be  a  novel  one, 
proceeded  as  follows :  (1^ 

The  words  "debts  due  to  him"  are 
certainly  words  which  are  capable  of  a 
wide  or  a  narrow  construction.     I  think 

(1)  The  judgment  was  written,  and  vraa  read  by 
Lord  Justiee  James,  on  Uaieh  the  20th. 
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that  prima  facie,  and  if  there  "be  nothing 
in  the  context  to  give  them  a  drSerent 
constrnction,  thej  would  include  all  sums 
certain  which  any  person  is  legally  liable 
to  pay,  whether  snch  sums  had  become 
acta^y  payable  or  not.  On  the  other 
hand  there  can  be  no  doubt  that  the 
word  "  due"  is  constantly  used  in  the  sense 
of  payable  ;  and  if  it  is  used  in  that  sense, 
then  no  debts  which  had  not  actually  be- 
come payable  when  the  act  of  bankruptcy 
was  committed  would  be  included. 

Lastly,  the  expression  "  debts  due"  is 
sometimes  used  in  bankruptcy  proceed- 
ings to  include  all  demands  which  can  be 
proved  against  a  bankrupt's   estate,   al- 
though some  of  them  may  not  be  strictly 
debts  at  all.  lUnatrations  of  these  Marions 
meanings  may  be  found  in  the  Act  itself. 
In  the  6th  sub-section  of  the  6th  section 
it  is  enacted  that  it  shall  be  an  act  of 
bankruptcy  if  a  debtor,  who  has   been 
served  with  a  debtor  summons  requiring 
him  to  pay  a  sum  due  of  not  less  than 
fifty  pounds,  has  neglected  to  pay  that 
sum.      It    is  obvious  that  in  this  place 
due  must  mean  payable,  because  it  would 
be  absurd  to  suppose  that  a  man  could 
be  made  a  bankrupt   for  not  paying  a 
debt  which  was  not  yet  payable.      In  ex 
parte  Sturt  (ubi  supra),  the  Chief  Judge 
held  that  the  word  due  must  also  mean 
payable  in  the  other  parts  of  that  sec- 
tion, because  it  was  not  to  be  supposed 
that   the   same   word  could  be  used  in 
different  senses  in  the  same  section.     So 
also  in  the  6th  sub-section  of  the  25th 
section  it  is  enacted  that  the  trustee  may 
sell  the  book  debts  due  or  growing  due. 
In  that  place   also   due  seems  to  mean 
payable,  because   debts   due  are  distin- 
guished &om  debts  growing  due.    On  the 
other  hand,   in  the  I9th    section   it    is 
enacted  that  the  bankrupt  shall  give  such 
list  of  his  creditors  and  debtors,  and  of 
the  debts  due  to  or  from  them  respec- 
tively, as  the  trustee  may  reasonably  re- 
quire.    In  that  place  it  is  clear  that  the 
word   due   does  not  mean  payable,  and 
that  all  debts  which  have  been  contracted, 
whether  the  time  for  payment  has  arrived 
or  not,    were  intended  to   be   included. 
It  is  impossible  that  acceptances  payable 
in  Juturo,  or  bills  of  exchange  receivable 
in  ftUur<),  were  intended  to  be  ezdaded 


from  the  list  of  debts  due  to  Ofr  by  a 
bankrupt.  Then  again,  in  tiie  49th  sec- 
tion it  is  enacted  that  an  order  of  dis- 
charge shall  release  the  bankrupt  from 
all  other  debts  proveable  under  the  bank- 
ruptcy, except  debts  due  to  the  Grown. 
In  that  place  I  think  that  debts  due  to 
the  Crown  means  all  proveable  demands 
which  the  Crown  has  t^ainst  the  bank- 
rupt,  whether  they  have  become  payable 
or  not,  and  whether  they  are  in  point  of 
law  strictly  debts  or  not.  It  is  unneces- 
sary to  pursue  this  investigation  further, 
and  I  return  to  the  consideration  of  what 
is  the  true  constmctdon  to  be  placed  on 
the  word  debts  due  to  him  in  the  course 
of  his  trade  or  business  in  the  5th  snb- 
seciaon  of  the  15th  section. 

It  was  argued  for  the  respondents  that 
the  order  and  disposition  clause  was  a 
penal  enactment :  that  it  takes  a  man's 
property  away  from  him,  and  ought  there- 
fore to  be  construed  strictly. 

I  cannot  give  any  great  weight  to  this 
argument.  In  former  times  this  clause 
was  construed  most  favourably  for  cre- 
ditors, of  which  there  cannot  be  a  greater 
instance  than  that  the  words  "  goods  and 
chattels"  were  construed  to  include  chotet 
in  action. 

In  later  times  the  Judges  have  given 
a  stricter  construction  to  the  clause,  and 
have  endeavoured,  as  far  as  possible,  to 
confine  it  to  cases  properly  within  its 
principle.  The  Legislature  has  now,  in 
the  Act  of  1869,  re-enacted  the  clause 
with  certain  modifications,  and  in  deter- 
mining what  those  modifications  are,  I 
must  endeavour  to  discover  on  what  prin- 
ciple the  Legislature  has  acted,  and  carry 
that  principle  out. 

Things  in  action  other  than  trade  debts 
are  taken  out  of  the  clause,  probably  be- 
cause it  was  thought  that  things  in  aiotaon 
other  than  trade  debts  were  not  likely  to 
procure  a  trader  credit  from  his  apparent 
possession  of  them,  when  he  had  really 
parted  with  them.  His  general-  creditors 
in  all  probability  might  never  know  that 
he  possessed  them.  Debts  due  to  a 
trader  in  the  conrse  of  his  trade  or  bua- 
ness  are  excepted,  and  are  still  kept  with- 
in the  clause,  because  what  are  ordinarily 
termed  a  trader's  book  debts  are  veiy 
^ely  to  procure  a  tr»der  credit  from  hq 
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i^parent  possessioii  of  them.  They  often 
form  a  most  important  part  of  a  trader's 
assets,  and  they  are  a  part  of  his  pro- 
perty which  a  trader  in  good  credit  does 
not  nsoally  pledge  or  part  with. 

There  can  be  no  clearer  mark  of  a 
trader  being  in  difficulties  than  that  he 
is  obliged  to  assign  his  book  debts  aa  a 
Becnrity  to  a  cr^tor.  The  legislature 
has  therefore  thought  it  right  not  to  alter 
the  law  which  made  an  assignment  of  his 
book  debts  by  a  trader  void  as  against 
Ids  trustee,  if  notice  of  the  assignment 
had  not  been  given  to  the  debtors  prior 
to  an  act  of  bankruptcy  being  committed. 

Now  this  being,  in  my  opinion,  the 
principle  on  which  the  legislature  hare 
proceeded,  is  there  any  sound  reason  for 
making  a  distinction  between  those  debts 
which  at  the  time  an  act  of  bankmptey 
is  committed  have  become  actually  pay* 
able  and  those  which  have  not  ?  I  can- 
not see  that  there  is.  Many  trades  are 
obliged  to  give  long  terms  of  credit  to 
their  debtors,  and  this  being  known  to 
their  creditors  procures  them  credit  also ; 
and  if  I  were  to  hold  that  debts  which  hare 
been  incurred,  and  which  are,  in  what 
I  consider  the  proper  sense  of  the  word, 
due  to  the  bankrupt,  although  they  have 
not  yet  become  payable,  were  taken  out 
of  the  order  and  disposition  clause,  I  can- 
not help  thinking  that  I  should  defeat  the 
object  which  the  legislature  had  in  view 
in  enacting  that  debts  due  to  a  bankrupt 
in  the  course  of  his  trade  or  business 
should  still  be  kept  in  the  clause. 

On  the  other  hand  T  think  that  I  have 
no  right  to  extend  the  meaning  of  the 
words  "  debts  due"  so  as  to  include  de- 
mands which  are  not  properly  debts. 
Until  a  sum  certain  has  become  due,  and 
is  to  be  paid  in  all  events,  there  is,  in 
my  opinion,  no  debt  due.  The  clause 
does  not  relate  to  demands  which  may 
be  proved  against  the  estate  of  a  bank- 
mpt,  but  to  debts  due  to  him ;  and  the 
change  in  expression  from  things  in  ac- 
tion to  debts  seems  to  prove  that  aU 
things  in  action  which  might  accrue  to 
a  trader  in  the  course  of  his  trade  or 
business  were  not  intended  to  be  included 
in  the  clause,  but  only  those  which  had 
become  debts  before  an  act  of  bank- 
ruptcy was  committed. 


This,  then,  being  the  oonstmotion  which 
I  put  on  the  clause,  I  have  next  to  con- 
sider whether  the  sums  represented  by 
the  marginal  notes  had  become  debts  due 
from  the  respective  banks  to  Messrs. 
Fastnedge  &  Go.  before  their  petition 
for  liquidation  was  presented.  Now  it 
is  obvious  that  at  that  time  not  only  had 
these  sums  not  become  payable — which 
in  my  opinion  would  not  prevent  their 
being  debts — ^but  it  was  wholly  uncertain 
wheQier  any  sum  would  ever  become  pay- 
able to  Messrs.  Fastnedge  at  all  in  re- 
spect of  them.  It  was  argued  by  Mr. 
Benjamin  that  nevertheless  thw  were 
debts  due  to  Messrs.  Fastnedge,  because 
the  sums  represented  by  the  marginal 
notes  were,  as  he  said,  to  be  paid  to 
Messrs.  Fastnedge  in  all  events,  either 
by  being  paid  to  them  in  cash,  or  by 
being  applied  to  discharge  liabilities 
owing  by  them.  I  do  not  think  this  ar- 
gument is  sound. 

In  Jefferys  v.  The  Agra  and  ilatterman't 
Bank  (ubi  supra),  Vice-ChanceDor  Wood 
thus  describes  the  legal  effect  of  mar- 
ginal notes — "  These  documents  in  truth 
represent  a  debt  due  from  the  bank 
with  an  engagement  to  repay  that  debt 
to  the  person  to  whom  they  give  the 
receipt  note  upon  a  certain  condition  and 
at  a  certain  time,  as  far  as  that  time  is 
defined  by  the  condition — namely,  when- 
ever they  receive  intelligence  that  the 
bills  in  respect  of  the  disconnt  of  which 
they  reserved  the  right  of  retainer  have 
been  duly  paid  and  satisfied.  It  is,  in 
other  words,  a  debt  which  will  accrue 
from  the  bank  on  that  event  happening." 
Lord  Hatherley  had  not  the  point  I  am 
considering  before  him  at  an,  and  al- 
though the  words  he  first  uses,  that  the 
document  represented  a  debt  due  to  the 
bank,  is  favourable  to  the  argument  of 
the  appellant,  I  think  that  his  last  de- 
scription is  more  accurate,  that  the  debt 
will  accrue  from  the  bank  on  the  event 
happening.  If,  notwithstanding  the  bills 
were  dishonoured,  an  action  was  brought 
against  the  bank  to  recover  the  sums  re- 
presented by  the  marginal  notes,  the 
proper  plea  to  raise  the  defence  of  tiie 
bank  would  be  a  plea  of  never  indebted, 
and  not  a  plea  of  payment  or  of  set-off. 
What  I  have  to  consider  is — whati  was  it 
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wliich  Messrs.  Fastnedge  assigned  to 
Robert  Barbour  &  Brother,  and  of 
which  Robert  Barbonr  &  Brother  were 
the  tme  owners  at  the  time  the  petition 
for  liquidation  was  presented.  Now  it  is 
obvious  that  Messrs.  Fastnedge  did  not 
assign  to  Robert  Barbonr  &  Brother, 
and  Robert  Barbour  &  Brother  did  not 
become  the  true  owners  of,  sums  certain 
to  be  paid  by  the  banks  to  Messrs.  Fast- 
nedge in  all  events ;  but  Messrs.  Fastnedge 
onlj  assigned  to  Robert  Barbour  & 
Brother,  and  Robert  Barbour  &  Brother 
onlv  became  the  owners  of,  contingent 
claims,  which  might  or  might  not  end  in 
becoming  debts.  In  my  opinion  contin- 
gent claims  of  this  kind  are  not  debts  due 
within  the  5th  snb-section  of  the  15th 
section. 

On  the  whole  I  am  of  opinion  that  the 
order  of  the  Registrar  must  be  affirmed 
and  the  appeal  dismissed  with  costs. 

Solicitors — Mr.  H.  Wickons,  for  the  appellant; 
Messrs.  Hilne,  Riddle  &  Hellor,  agents  for 
Hessrs.  Einde,  Milne  &  Sndlow,  Hajichester, 
for  the  respondents. 


Sblbobns,  L.G.  1 

Mbllish,  L. J.  I        Ex  parte  jat  ; 

1873.  f  Be  P0WI8. 

Doc.  19.  J 

Dehtor'i  Summons — Petition  for  Adjudu 
cation  by  Summoning  Creditor — Receiver — 
Payment  to  Summoning  Creditor — Bank- 
rujptcy  Act,  1869,  sec.  13. 

A  petition  for  adjudication,  of  bankruptcy 
in  default  of  compliance  with  a  debtor's 
summons  having  been  presented  by  the 
summoning  creditor  and  a  receiver  ap- 
pointed  wider  the  ISth  sec.  of  the  BatuC' 
niptcy  Act,  1869,  such  receiver  is  an  officer 
of  the  Court,  and  has  no  power  to  authorize 
the  payment  of  any  money  of  the  debtor 
except  tmder  the  authority  of  the  Court. 
Therefore,  where  under  stuih  circumstances 
the  debtor,  with  the  knowledge  and  consent 
of  the  receiver,  paid  a  sum  of  money  to  the 
summoning  creditor  and  the  petition  for  ad- 
judication was  dismissed,  but  before  such 
dismissal  the  debtor  had  been  adjudicated 
hankmptitpon  ihepeiUion  of  another  oredh- 


tor: — ^Held,  affirming  the  deeition  of  ike 
registrar,  that  the  payment  to  the  gunuftum- 
ing  creditor  was  a  fraud  upon  the  right*  ef 
the  trustee  in  tJie  bankruptcy,  and  he  was 
ordered  to  pay  to  such  trustee  the  money  he 
had  received,  with  interest  at  42.  per  eemi. 

On  the  12th  of  October,  1872,  tJbe.  G. 
H.  Jay  presented  a  petition  for  adjndica* 
tion  of  bankruptcy  against  Mr.  Henrj 
Powis,  a  fringe  manuffictnrer  and  baby 
linen  warehouseman  at  Islin  gton,  in  de&nlt 
of  compliance  with  a  debtor's  snmmona 
for  3,0001.  taken  out  against  him  by  Jay, 
and  on  the  same  day,  on  the  application 
of  Jay,  a  receiver  of  the  debtor's  property 
was  appointed  under  s.  13  of  the  Bank* 
ruptcy  Act,  1869. 

On  the  15th  of  October  Powis,  wiUi 
the  knowledge  and  consent  of  the  re> 
ceiver,  paid  1,0502.  to  Jay,  and  on  i^ 
6th  of  December,  Jay's  petition  was  dis* 
missed  on  his  own  application.  In  the 
meantime,  however,  viz.,  on  the  6th  of 
November,  Powis  was  adjudicated  bank> 
mpt  on  the  petition  of  another  creditor 
and  a  trustee  appointed.  Upon  the  applica> 
tion  of  the  trustee,  Mr.  Registrar  Sprii^ 
Rice  made  an  order  declaring  that  this 
payment  of  the  1,050?.  to  Jay  was  fraudu' 
lent,  as  against  the  trustee  in  bankruptcy, 
and  directing  payment  thereof  with  in* 
terest  at  42.  per  cent,  to  him. 

Jay  appealed  from  the  order. 

Jfr.  Little  and  Mr.  Winslow,  for  tiie 
appellant. — The  act  of  bankruptcy  ctMu* 
mitted     by    non-compliance     with    the 
debtor's    summons    being  available    for 
adjudication    only    on   the    petition    of 
the  sammoning  creditor  is  not  one  to 
which  the  title  of  the  trustee  under  the 
second  adjudication  can  relate  back — 
E»  parte  Wier;  in  re  Wier,  41  Law 
J.  Rep.  (h.s.)  Bankr.  14 ;  s.  c.  Law 
Rep.  6  Chanc.  875. 
It  was  therefore    competent  to  Jay  to 
withdraw  his  petition  on  any  terms  be 
thought  fit. 

Mr.  Be  Gex  and  Mr.  F.  Knight,  for  the 
trustee,  were  not  called  upon. 

Tbb  Lobd  Chakcbllob  said  he  enteiv 
tained  no  doubt  about  the  case.  He 
could  not  conceive  that  greater  mischief 
coold  be  done  l>y  those  wlio  had  the  «d< 
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XDUustektion  of  bankmptoy  than  if  snch  a 
transaotion  aa  this  were  permitted  to 
Btand  for  a  single  instant.  A  petition  in 
bonkmptoj  was  presented  by  a  person 
who,  no  doubt,  was  the  only  creditor  who 
oonld  take  advantage  of  the  partioalar 
act  of  bankruptcy  alleged.  Then  he  pro- 
cared  a  receiver  to  be  appointed,  who, 
when  he  was  appointed,  became  the  officer 
of  the  Court,  whose  duty  it  was  not  to 
part  with  any  property  which  he  received 
except  under  the  direction  of  the  Court, 
who  had  to  account  to  the  Court  for  what 
he  received,  and  who,  if  the  bankruptcy 
proceeded,  would  have  to  account  to  the 
trustee  appointed  under  it  (1).  So  strong 
and  special  a  power  as  that  of  appointing 
a  receiver  immediately  on  the  presenta- 
tion of  a  petition,  and  even  of  granting  an 
injunction  to  restrain  creditors  &om  pur. 
Boing  their  remedies  against  the  debtor, 
could  only  be  g^iven  with  a  view  to  an 
adjudication  for  the  benefit  of  all  the  credi- 
tors. His  Lordship  did  not  dispute  that 
the  petitioner  might  afterwards  have  ap- 
plied to  the  Court  for  an  order  to  dismiss 
his  petition  and  to  discharge  the  receiver, 
and  to  direct  him  to  pay  over  the  money 
in  his  hands  to  the  debtor,  and  after  such 
an  order  had  been  mode  the  receiver 
would  have  been  justified  in  dealing  with 
any  moneys  in  his  hands  as  the  Court 
directed  him.  Bat  nothing  of  this  kind 
was  done  in  the  present  case.  On  the 
contrary,  without  'any  authority  of  the 
Court,  and  in  fraud,  as  it  appeared  to  his 
Lordsiup,  of  the  rights  of  the  creditors  if 
any  adjudication  should  be  made,  this 
money  was  applied  for  the  benefit  of  the 
particular  creditor.  It  was  urged  that 
this  might  be  done,  because  the  creditor 
had  entered  into  an  agreement  with  the 
debtor  to  get  his  petition  dismissed,  but, 
if  there  was  any  such  agreement,  in  his 
Lordship's  judgment  it  would  have  made 
no  difTerence,  for  so  long  as  the  receiver 
existed  he  did  so  as  the  officer  of  the 
Court,  for  the  benefit  of  all  the  creditors. 
His  Lordship  agreed  with  the  decision  of 
the  Registrar,  and  the  appeal  must  be 
dismissed,  with  costs. 

Lord  Justice  Mellish  was  entirely  of 
the  same  opinion.    It  was  a  matter  of 

(1)  a.  B.  104,  and  form  No.  13  (Jan.  7, 1870> 


considerable  importance  that  orediton 
should  understand  that  if  they  not  only 
petitioned  in  bankruptcy  against  their 
debtors  but  obtained  the  appointment  of 
a  receiver,  they  did  so  for  the  benefit  of  all 
the  creditors.  When  a  receiver  had  been 
appointed,  all  money  of  the  debtor  should 
be  paid  to  him,  and  the  particular  creditor 
had  no  right  to  intercept  any  part  of  it. 

Solicitors — Messrs.  Lewis,  Manns  &  Longden,  for 
appellant ;  Messrs.  Wild,  Barber  &  Brown,  for 
respondent. 


Bacon,  C.J. 

1874. 

Jan.  26. 


} 


Ex  parte  tate  ; 

Be  KETWOBTH. 


Secured  Creditor — Actum  on  BiU  of  Ex- 
change— Deposit  of  Money  in  Court  to  abide 
the  Event — Arbitration — Bankntptcybefore 
Award — Bankruptcy  Act,  1869,  ss.  12, 16 
(ml-s.  5)—Bills  of  Exchange  Act  (18  &■  19 
Vict.  c.  67),  «.  2. 

T.  commenced  an  action  against  K.  on 
a  biU  of  exchange.  K.  obtained  leave  to 
defend  upon  terms  of  paying  8801.  into 
Court  to  abide  the  event.  Ute  matter  was 
submitted  to  arbiiraHon,  but  before  any 
award  was  made  K.  became  bankrupt.  On 
the  application  of  the  trustee  in  the  bank- 
ruptcy the  County  Court  Judge  ordered  the 
8801.  to  be  paid  to  him  for  distribution 
amongst  the  creditors: — Held,  on  appeal 
(reversing  the  decision  in  the  County  Court), 
thai  T.  was  a  creditor  holding  a  security. 

On  the  5th  of  April,  1873,  a  biU  of 
exchange  for  1,2002.  was  accepted  by  the 
liquidating  debtors,  Messrs.  Keyworth  in 
Co.,  and  indorsed  to  the  present  appel- 
lants, John  Passman  Tate  and  Cmorge 
Selby,  who  carried  on  business  under  the 
style  of  Griffiths,  Tate  &  Co. 

On  the  11th  of  July,  1873,  the  appel- 
lants  commenced  an  action  against 
Messrs.  Keyworth  on  the  bill  of  exchange. 
An  affidavit  having  been  filed  by  the 
partners  in  Messrs.  Keyworth  in  Go.  to 
the  effect  that  only  a  small  portion  of  the 
1,200!.  was  really  due  on  tiie  bill  of  ex- 
change, an  order  was,  on  the  22nd  of 
July,  made   in  the  Conunon  Fleas  at 
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Lancaster,  that  upon  payment  into  Court 
by  the  defendants  to  the  action  of  8802. 
to  abide  the  event,  they  be  at  liberty  to 
appear  and  defend  the  action. 

On  the  29th  of  July,  1873,  a  farther 
order  was  made  in  the  action,  that  the 
matters  in  dispute  should  be  referred  to 
arbitration. 

No  certificate  or  award  had  been  made 
under  the  arbitration  before  the  2nd  of 
September,  when  Messrs.  Keyworth  filed 
their  petition  for  liquidation. 

The  trustee  under  the  liquidation  at 
once  claimed  the  8802.  for  distribution 
amongst  the  creditors  ;  and  on  the  2l8t 
of  November,  1873,  on  the  motion  of  the 
trustee,  the  County  Court  Judge  made 
an  order  staying  ell  proceedings  under 
the  arbitration,  and  that  the  sum  of  8802. 
should  be  paid  to  the  trustee. 

Against  this  order  the  present  appeal 
was  brought,  but  the  appellants  offered 
to  allow  the  amount  actually  due  to  them 
to  be  ascertained  either  by  continuing 
the  arbitration  or  by  proceedings  in 
bankruptcy,  as  the  Court  should  direct. 

Mr.  Norlh  (Mr.  Heraehell  with  him), 
for  the  appellants. — This  ftind  was  no 
longer  part  of  the  bankrupt's  estate  after 
it  had  been  paid  into  Court,  and  the 
plaintifis  in  the  action  had  obtained  cer- 
tain rights  over  it — 

Tayler  v.  Marling,  2  Man.  &  Q.  56; 
Wynne  v.  Jackson,  2  Russ.  351 ;  s.  c. 

5  Law  J.  Hep.  (o.s.)  Chanc.  55 ; 
Fumival  t.  Bogle,  4  Russ.  142  ; 
Murray  v.  Arnold,  32  Law  J.  Rep. 
(N.S.)  Q.B.  11 ;  s,  c.  3  B.  &  S. 
287. 

We  are  clearly  creditors  holding  a 
security  within  the  meaning  of  the 
Bankruptcy  Act,  1869,  ss.  12,  16. 

The  object  of  the  Bills  of  Exchange 
Act  (18  A  19  Vict.  c.  67),  s.  2,  was  to 
provide  a  security,  and  it  is  against  the 
event  of  bankruptcy  that  a  security  is 
most  needed. 

The  debtor  could  not  have  disputed 
our  right  to  hold  this  as  security,  neither 
can  the  trustee. 

Mr.  Betyamin  and  Mr.  Bigham,  for  the 
trustee. — The  money  was  the  property 
of  the  bankrupt  at  the  time  of  the  bank- 
ruptcy, and  ought  to  be  distributed 
amongst  the  creditors. 


The  preamble  to  the  ffilla  of  Exohange 
Act  shews  that  that  Act  was  not  intended 
to  give  a  creditor  a  security,  but  to 
correct  the  abuse  of  persons  de£anding^ 
actions  simply  to  put  off  payment.  The 
Bankruptcy  Act,  1869,  discountenances 
any  preferences,  unless  they  are  given  as 
a  charge  on  a  particular  property. 

There  is  a  diiSerence  between  "having'" 
and  "  holding  "  a  security,  and  the  word 
"  holding "  is  used  in  the  Bankruptcy 
Act,  1869,  sect.  16,  snb.sect.  5 — 

Ex  parte  Qreenway  ;  re  Adams,  42  Law 
J.  Rep.  (N.S.)  Bankr.  110 ;  s.  6. 
Law  Rep.  16  Eq.  619. 
The  plaintiffs  in  the  action  are  not 
"  secured  "  creditors.  The  words  "char^ 
or  lien  "  in  the  Act  of  1869,  sect.  16^  sub> 
sect.  5,  means  something  that  the  debtor 
has   undertaken    to    g^ve    the    creditor 
as  security,  and  [not  anything  that  the 
creditor  has  obtained  by  legal  proceed- 
ings— 

Holmes  v.  TiUion,  5  E.  &  B.  15 ;  s.  c. 

24  Law  J.  Rep.  (n.s.)  Q.B.  346  ; 

Turner  v.  Jones,  1  Hurl.  &  N.  878 ; 

s.  c.  26  Law  J.  Bep.  (n.s.)  Exch. 

262; 

Tilbury  v.  Brown,  80  Law  J.  Bep. 

(N.s.)Q.B.46; 
Wood  V.  Dunn, 7  B.  4  S.  94;  a  c.  35 
Law  J.  Rep.  (n.s.)  Q.B.  11 ;  s.  d 
Q.  B.  Rep.  77  (Ex.  Ch.)  ;  a.  c.  36 
Law  J.  Rep.  (n.s.)  Q.B.  27;  s.  o. 
LawRep.  2Q.B.  73. 
They  also  refeired  to 

Culverhouse  v.   Wiekens,  37  Law  J. 
Rep.  (n.s.)  C.P.   107 ;  s.  c.  Law 
Rep.  3  C.P.  295 ; 
The  Common  Law  Procedure  Act, 
1854i  ss.  62,  63,  64,  65, 
and 

The  Bankruptcy  Act,  1849,  s.  184. 

Bacon,  C.J. — The  case  is  one  of  con- 
siderable importance  and  of  some  nicety 
no  doubt,  but  it  is  to  be  decided  upon  the 
general  law,  and  I  do  not  think  that  the 
clauses  which  have  been  referred  to  in  this 
Bankruptcy  Act,  or  any  other  Act  referred 
to,  do  of  themselves  conclusively  deter- 
mine the  question  whether  the  present 
appellant  is  a  creditor  holding  or  having 
a  security.  Looking  at  the  law  relating 
to  bills  of  exchange  there  can  be  no  doubt 
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in  my  mind  that  the  object  of  the  law  is 
that  if  a  man  comes  and  sajs,  I  have  a 
defence  to  this  action,  and  I  swear  that  I 
have  a  defence,  the  Judge  has  to  look 
into  so  mnch  of  the  circnmatances  of  the 
case  suggested  (not  proved)  before  him, 
as  will  satisfy  him  of  the  amount  of 
secnrity  (that  is  the  proper  word  to  use) 
that  shall  be  given  to  the  defendant  to 
abide  the  event  of  the  action.  Without 
prefessing  to  know  in  what  form  orders 
are  drawn  up  in  the  Conrts  of  common 
law,  I  do  not  hesitate  to  say  that  the 
order  in  this  case  was  drawn  np  in  the 
proper  terms ;  that  it  is  the  order  of  the 
Judge  who  made  it ;  that  it  is  a  proper 
order  and  in  accordance  with  the  Act  of 
Parliament,  the  object  of  which  was  to 
provide  a  security  emphatically  to  abide 
the  result  of  the  action  which  was  then 
pending.  If  it  were  necessary  to  give 
reasons  for  that  they  could  bo  readily 
furnished.  If  it  were  otherwise,  a  bank- 
rupt intending  to  cheat  the  creditor 
suing  him  would  be  furnished  with  a 
ready  means  of  doing  it,  because  he  could 
easily  find  the  money  necessary  to  bo 
deposited,  intending  to  become  bankrupt 
the  next  day  or  at  some  other  time ;  and 
if  there  were  half  a  dozen  creditors  suing 
on  bills  of  exchange  he  might  find  the 
money  for  the  purpose  of  temporary 
deposit,  with  a  certain  conviction  that  he 
would  be  able  to  get  it  back  when  he  was 
bankrupt.  -That  would  be  one  of  the 
evils  that  would  arise  from  such  a  mode 
of  dealing  with  the  subject.  But  I  think 
that  the  transaction  is  plain  and  distinct; 
and,  according  to  all  the  cases  referred 
to,  the  880Z.  paid  into  Court,  upon  its 
being  paid  into  Court,  ceased  to  be  the 
property  of  the  bankrupt.  It  was  no 
part  of  his  estate.  If  the  action  had 
gone  on  to  judgment,  and  the  judgment 
had  been  for  8807.,  the  matter  would 
have  been  quite  clear  and  plain,  and  the 
money  would  have  belonged  to  the  plain- 
tiff in  the  action.  Even  in  the  cases  re- 
ferred to,  the  right  of  the  plaintiff,  the 
person  who  had  procured  the  deposit,  is 
recognised  beyond  the  possibility  of  dis- 
pute as  it  seems  to  me.  In  one  of  them, 
Fumwal  v.  Bogle  (ubi  supra),  it  is  true 
the  order  was  not  made  for  payment  out, 
and  the  appeal  was  dismissed  ;  but  some 
Nbw  Sbiubs,  43. — Baitkb, 


proceeding  would  be  necessary  in  the 
Mayor's  Court,  or  wherever  else  the  pro- 
ceeding might  be  taken,  to  ascertain  how 
much  of  the  sum  deposited  belonged  to 
the  man  for  whose  security  and  for  the 
satisfaction  of  whose  claim  it  had  been 
deposited.  The  case  of  Holmes  v.  Tatton 
(ubi  supra),  which  was  commented  upon 
so  elaborately  by  Mr.  Benjamin,  has  not, 
in  my  opinion,  the  smallest  appUoation 
to  the  present  case.  That  was  a  question 
upon  the  strict  construction  of  the  Com- 
mon Law  Procedure  Act.  Here  I  find 
the  stato  of  things  to  be  this.  At  the 
time  the  bankruptcy  happened  there  waa 
a  sum  of  880^.  which  was  no  part  of  the 
bankrupt's  estate,  which  had  been  paid 
into  Court  to  abide  the  result  of  an  action. 
If  that  action  went  on  to  judgment  the 
plaintiff  in  the  action  is  entitled  to-be  paid 
his  debt,  when  established,  and  the  amount 
of  his  costs  out  of  the  sum  deposited, 
and  that  right,  I  think,  he  has  established. 
I  am  who^  prevented  from  adopting 
that  part  of  IMfr.  Benjamin's  argument 
in  which  he  said  the  deposit  was  to  abide 
the  result  of  the  action  or  to  wait  until  the 
action  was  determined.  That  is  an  event 
that  never  now  can  happen,  because  the 
Judge  of  the  County  Court  has  by  his 
injxmction  made  it  impossible  to  proceed 
in  that  action.  There  is  a  great  plausi- 
bility in  that  mode  of  putting  the  case, 
and  at  one  time  I  agreed  with  it,  but  I 
was  reversed  on  that  point  by  the  Lords 
Justices.  I  think  the  appellant  in 
this  case  is  entitled  to  have  the  question 
which  was  pending  between  him  and  the 
bankrupt  vmen  the  8802.  was  deposited, 
decided.  I  think,  having  regard  to  the 
72nd  section  of  this  Act,  procMdings  may 
now  be  taken  in  Bankruptcy  to  ascertain 
what  is  the  amount  that  should  be  paid 
in  respect  of  the  sum  deposited,  and  I 
understand  that  the  appellant  does  not 
object  to  that.  I  think,  therefore,  that 
the  880^,  which,  at  the  time  of  the  bank- 
mptey,  was  no  part  of  the  bankrupt's 
estate,  ought  not  to  be  paid  over  to  the 
trustee  to  be  distributed  among  the 
creditors  proving  under  the  bankruptcy, 
but  that  it  would  be  convenient,  right  and 
just  that  it  should  be  transferred  into 
the  bankrnptey,  and  there  must  be  some 
proceedings  to  determine  to  how  mnch 
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the  appellant  is  entitled.  The  amount 
may,  if  the  parties  so  agree,  be  deter- 
mined in  the  arbitration,  otherwise  there 
mnst  be  an  inqniry  before  the  learned 
Jadge.  I  make  no  order  as  to  the  costs 
of  the  appeal. 

Solicitora— Mr.  Vf.  W.  Wynne,  agent  for  Messn. 
Simpson  jc  North,  larerpool,  for  the  appellant; 
Mr.  J.  H.  LTdall,  agent  for  Me«»r».  T.  &  T. 
Martin,  Lirerpool,  for  the  trustee. 


BicoH,  C.J. 
1874, 
Feb 


r.C.J.1 
74.  V 
.9.     J 


E»  parte  WTEBJSQ  ; 

Be  PEACOCK. 


Execution  Creditor — Seizure  be/ore  Ad  of 
Bankruptcy — Debt  under  601. — Bankruptcy 
Act,  1869,  M.  13,  87. 

-  The  sheriff  seized  under  a  writ  for  a 
judgment  debt  exceeding  501. ;  eithseqtienUy 
he  seized  under  another  writ  for  a  judgment 
debt  under  502. ;  no  sale  was  made  under 
eitlier.  The  debtor  presented  his  petition 
for  liquidation,  and  the  trustee  applied 
for  an  injunction  to  restrain  the  judgment 
creditors  from  proceeding  to  execute  their 
writs : — Held,  that  no  injunction  could  be 
granted  against  the  creditor  whose  debt  was 
under  501, 

On  the  25th  of  November,  1873,  Wil- 
liam Prosser,  a  judgment  creditor  of  John 
Thomas  Peacock,  a  trader,  issued  &fi.fa. 
against  him  to  recover  1912.,  and  on  the 
same  day  the  sheriff  seized. 

On  the  ]  st  of  December  Messrs.  Ind, 
Ooope  &  Co.,  also  judgment  creditors, 
issued  a  f,.  fa.  against  Peacock  to  recover 
372.  190.  6(2.,  and  on  the  same,  day  the 
sheriff  seized. 

On  the  13th  of  December  Mr.M'Donald, 
another  judgment  creditor,  issued  &fi.  fa. 
against  Peacock  to  recover  1482.,  and  on 
the  same  day  the  sheriff  seized. 

On  the  16th  of  December  Messrs. 
Greenlees,  also  judgment  creditors,  issued 
a  jl.  fa.  against  Peacock  to  recover 
372. 15s.  6(2.,  and  on  the  same  day  the 
sheriff  seized. 

No  sale  was  made  under  any  of  the 
writs. 


On  the  30th  of  December  Peacock  filed 
his  petition  for  liquidation. 

On  the  8th  of  January,  1874,  a  receiver 
was  appointed,  and  an  int^im.  order 
granted,  restnuning  all  the  execution 
creditors  from  proceeding  on  their  writs. 
On  the  22nd  of  January,  the  creditors 
resolved  on  liquidation  by  arrangement, 
and  Thomas  Levering  waa  appointed 
trustee. 

Lovering  now  moved  for  a  declaration 
that  the  goods  seized  under  the  sever^ 
executions  were  the  property  of  the 
trustee,  and  for  an  order  that  the  sheriff 
should  withdraw  from  possession,  and  be 
restrained  &om  fiirther  proceedings  under 
the  executions. 

Mr.  Shorttytorthe  trustee. — If  the  sheriff 
sells  he  must  do  so  under  the  first  writ, 
and  as  the  debt  on  that  judgment  is  over 
502.  the  property  will  b^ng  to  the 
trustee — 

Bankruptcy  Act,  1869,  sec.  87. 
The  trustee  is  entitled  to  the  goods 
though  no  sale  has  yet  taken  place — 
Ex  parte  Bayner,  re  Johnson,  41  Law 
J.   Bep.   (n.s.)  Bankr.  26 ;    s.  c 
Law  Bep.  7  Chanc.  325. 
Mr.  Base,  for  Messrs.  Greenlees. — ^The 
sheriff  holds  under  aU  the  writs,  and  if  he 
sells  must  sell  under  all — 

Drewe  v.  Lainson,  11  Ad.  k  E.  529  ; 
8.  c.  3  P.  &  D.  245 ;  B.  c  9  Law  J. 
Rep.  (n.s.)  Q.B.  69. 
We  are  execution  creditors  for  a  sum 
less  than  602.,  and  our  rights  are  there- 
fore not  affected  by  section  87 — 

Slater  v.  Finder,  41   Law  J.    Bep. 
(n.b.)  Ezch.  Ck  66;  s.  c.  Law  Bep. 
7  Ex.  95,  afi&rming  s.  c.  40  Law 
J.  Bep.  (n.s.)  Exch.  146 ;  s.  c.  Law 
Bep.  6  Exch.  228 ; 
Ex  parte  Bocke,  in  re  SaU,  40  Law 
J.  Bep.   (n.s.)  Bankr.   70;    s.  o. 
Law  Bep.  6  Chanc.  795. 
Mr.  Shortt,  in  reply. — ^There  could  not 
have  been  a  realisation  of  the  proceeds 
without    committing    an    act    of    bank- 
ruptcy. 

Bacon,  C.J. — The  difficulty  in  this  case 
is  caused  by  the  omission  firom  the  Act  of 
1869  of  the  184th  section  of  the  Act  of 
1849.  The  law,  however,  is  clearly  settled 
by  the  case  of  Slater  v.  Finder  (ubi  supra). 
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A  jndgment  creditor  who  levies  execution 
obtains  certain  common  law  rights,  of 
which  he  cannot  be  deprived  except  by 
statate,  and  if  his  debt  be  for  an  amonnt 
under  507.  he  is  exempted  from  the  ope- 
ration of  see.  87  of  the  Act  of  1869,  and 
there  is  no  other  statutory  enactment 
which  takes  away  his  common  law  rights. 

In  this  case  there  was  no  act  of  bank- 
mptcy  committed  before  the  filing  of  the 
petition,  because,  though  the  sheriff  had 
seized  under  the  writs,  there  had  been  no 
sale.  Therefore,  at  the  date  of  the  peti. 
tion,  the  judgment  creditor  for  less  than 
50{.  had  acquired  rights  which  there  was 
no  statutory  enactment  to  set  aside,  and 
in  the  exercise  of  which  he  cannot  be  in- 
terfered with. 

The  execution  creditor  for  less  than 
502.  is  therefore  entitled  to  proceed  to  a 
sale,  and  the  injunction  t^inst  him  wiU 
be  discharged. 

SolicitOTS  —  Hr.  F.  Smith,  for  the  execution 
creditor;  Messrs.  Fallows  &  'Whitehead,  for 
the  trostae. 


[m  THE  FULL  COUET  OF  APPEAL.] 


Ex  parte  uaule; 
Ee  HonoN. 

UA0LE  V.  DATIS. 


BSLBOSNB,  L.C. 

Jahis,  L.  J. 
Mblush,  L.J.    . 
1873.  f 

Dec.  10, 11, 12, 
15, 16.       J 

Partnertkip'-Decree  far  Dissolution — 
Bankruptcy  of  one  Partner — Sale  of  Part- 
nersh^  Assets  by  Order  of  Court  of  Chan- 
e0ry—-Jurisdietion  of  Court  of  Bankruptcy 
to  set  aside — Bankruptcy  Act,  1869,  sec- 
tion 72  —  Bankrupt  Law  Consolidation 
Act,  1861,  section  137. 

The  72nd  section  of  the  Bankruptcy  Act, 
1869,  does  not  give  the  Court  of  Bankruptcy 
jurisdiction  over  property  or  the  owners  of 
property  not  vested  in  the  assignee  and  not 
originaUy  subject  to  the  administration  in 
bankruptcy.  Still  less  does  it  authorise 
that  Court  when  a  decree  for  sale  and 
accounts  has  been  made  in  a  Chancery  suit 
against  solvent  partners  of  a  bankrupt  to 
treat  such  a  dm-ee  as  giving  rights  to  be 


worked  out  in  Bankruptcy  and   not   in 
Chancery. 

Under  a  decree  made  in  a  suit  for  dis' 
solviion  of  partnership  it  was,  amongst 
other  things,  ordered  thai  the  business  prO' 
perty  and  effects  of  the  partnership  should 
be  sold  by  auction  as  a  going  concern.  One 
of  the  partners  became  bankrupt,  and  an 
offer  by  the  solvent  partners  to  purchase  his 
interest  being  rejected  as  inadeqtiate,  another 
order  was  made  for  tlie  sale  of  ilie  whole  oj 
the  partnership  premises,  plant  and  effects 
as  a  going  concern,  the  solvent  partners 
being  prohibited  from  purchasing.  Afters 
wards,  no  sale  having  taken  place,  the  sol- 
vent partners  entered  into  an  agreement 
ioith  the  assignee  fot  the  purchase  of  the 
bankrupt's  share  in  the  partnership  assets 
at  a  price  to  be  ascertained,  and  in  pursu- 
ance of  this  agreement  the  value  of  the  bank- 
rupt's interest  was  fixed  by  accountants  on 
behalf  of  all  parties  at  14,083i.,  which,  by 
an  order  made  in  Chambers,  was  directed  to 
be  paid  and  an  assignment  executed  by  the 
assignee.  The  purchase-money  was  paid, 
and  the  creditors  received  20s.  in  the  pound. 
At  a  subsequent  meeting  of  the  ereditort 
the  assignee  was  removed  and  new  assignees 
appointed,  upon  whose  application  the  Chief 
Jwige,  being  of  opinion  that  the  sale  was 
collusive,  ordered  tt  to  be  set  aside  and  the 
business  to  be  sold  by  auction.  But  upon 
appeal  it  was  held  that  the  Court  of  Bank' 
ruptcy  had  no  jurisdiction  under  the  72nd 
section  of  the  Bankruptcy  Act,  1869,  to 
make  tne  order,  and  ii  was  discharged  ac- 
cordingly; and  the  Court  being  of  opinion 
on  the  merits  thai  the  sale  was  bona  fide, 
but  not  being  satisfied  that  there  was  not 
material  error  in  the  mode  in  which  the 
value  of  the  banhrupfs  interest  had  been 
arrived  at,  directed,  with  the  consent  of  the 
purchaser,  an  enquiry  whether  any  further 
sum  ought  to  be  paid  by  him  to  make  up 
the  proper  value  of  the  bankrupts  interest. 

The  137th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1861,  which  makes  it 
necessary  that  an  assignee  should  liave  the 
sanction  of  the  Court  of  Bankruptcy  to 
justify  him  in  selling  by  private  contract 
aU  or  any  of  the  book  debts  due  or  growing 
due  to  tM  bankrupt,  and  the  books  relating 
thereto  and  the  goodwill  of  hie  trade  or 
business,  relates  to  the  sale  of  book  debts, 
^.,  beUmging  to  the  bankrupt  otdy,  and 
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noi  to  the  hook  debts,  ^'c,  of  a  dissolved 
jiartnership,  of  which  only  o»e  partner  is 
bankrupt,  etich  book  debts,  .$•<;.,  not  being 
assets  distrihutable  or  saleablo  in  the  bank- 
ruptey. 

This  was  an  appeal  from  an  order  of 
ihe  Chief  Judge  in  Bankruptcy  setting 
aside  a  sale  by  the  assignee  of  the  bank> 
mpt's  share  in  a  partnership  business  to 
the  solvent  partners  under  the  following 
circumstances,  which  are  mainly  taken 
from  his  Honour's  judgment. 

In  August,  1863,  George  Motion,  the 
bankrupt,  entered  into  partnership  with 
John  Hay  and  Edward  Netterville  Briggs 
in  the  business  of  a  distillery  known  as 
Grimble  &  Co.,  in  Albany  Street,  which 
had  then  recently  been  purchased  by 
Robert  Burdett  from  WilUam  H^,  and 
assigned  by  him  to  Motion.  In  the 
articles  of  partnership.  Motion's  share 
of  the  capital  was  stated  to  be  12,0001., 
and  {he  shares  of  the  other  two  part' 
ners  10,000Z.  and  12,000Z.  respectively, 
and  the  profits  were  to  be  divided 
into  twentieths,  of  which  Motion  was  en- 
titled to  nine,  John  Hay  to  five,  and 
Briggs  to  the  remaining  six.  Disputes, 
however,  very  shortly  arose  between  the 
partners,  and  in  January,  1864,  John 
Hay  filed  a  bill  in  Chancenr  against  his 
partners  praying  for  a  dissolution  of  the 
partnership,  seeking  to  charge  George 
Motion  with  a  sum  of  6,0002.  in  taking 
the  partnership  aooounts,  and  praying 
that  the  propwiy  and  business  of  the 
partnership  might  be  sold  as  a  going 
oonoem,  with  liberty  for  each  of  the 
partners  to  bid. 

In  April,  1864,  another,  or  cross  bill, 
was  filed  by  Gteorge  Motion  against  his 
partners,  also  praying  for  a  dissolution 
of  the  partnership;  and  in  the  same 
month  a  decree  was  pronounced  in  both 
suits,  whereby  it  was  declared  that  the 
partnership  should  be  dissolved  as  from 
the  SOth  of  April,  1864.  Accounts  were 
directed  of  the  j»rtnership  dealings  and 
transactionB,  and  it  was  ordered  t^t  the 
property  and  efiects  of  the  partnership 
should  be  sold  as  a  going  concern,  with, 
the  approbation  of  the  Judge,  and  each 
of  the  partners  was  to  be  at  Hberty  to  bid 
at  the  sale.    A  receiver  was  appomted  to 


collect  the  debts  and  manage  the  business 
of  the  partnership,  and  it  was  ordered  that 
out  01  the  moneys  received  by  him  he 
should  pay  the  debts  of  the  peurtnership. 
In  pursuance  of  the  decree  Henry  Marston 
was  appointed  receiver. 

At  the  time  when  William  Hay,  the 
former  proprietor  of  the  distillery,  sold 
his  business  to  the  new  partnership  there 
were  debts  due  to  him  from  his  customem 
and  others  which  were  not  included  in  the 
sale.  The  collection  of  these  debts  was 
entrusted  by  him  to  the  partners,  his  suc- 
cessors, and  in  respect  of  sums  received 
by  them  they  became  indebted  to  him  to 
a  considerable  amount.  In  November, 
1863,  he  filed  a  bUl  against  them,  and 
Robert  Burdett,  with  whom  the  original 
contract  for  sale  had  been  made,  but  who 
had  retained  no  beneficial  interest  in  the 
purchase,  and  in  July,  1864,  he  obtained 
an  order  directed  agtunst  Robert  Burdett, 
Greorge  Motion,  John  Hay  and  E.  N. 
Briggs,  for  the  payment  to  him  of  the 
sum  of  6,0002.  This  order  not  having 
been  obeyed,  attachments  were  issued  to 
enforce  it.  One  only  of  the  attachments 
was  executed,  and  that  was  against 
Motion,  who,  in  March,  1865,  was  ar- 
rested and  lodged  in  Wbitecross  Street 
Prison.  Whilst  he  was  in  prison,  in 
May,  1865,  he  was  adjudicated  bank- 
mpt  upcm  a  debt  alleged  to  be  due  to 
Robert  Burdett,  bat  to  which  debt 
Frederick  Moojen,  an  attorney,  who  had 
before  and  after  the  formation  of  the 
partuersliip  acted  as  the  solicitor  of 
George  Motion,  and  was  also  the  brother- 
in-law  of  Mr.  Briggs,  one  of  the  partners, 
was  beneficially  entitled.  He  had  ap- 
peared for,  and  acted  as  the  solicitor  of 
Motion  in  the  partnership  suite  down  to 
some  time  before  the  arrest,  when,  as 
Motion  alleged,  at  the  suggestion  of  Mr. 
Moojen,  Mr.  King  was  substituted  for 
him,  and  acted  for  a  short  time  as  his 
solicitor.  Shortly  afterwards  Mr.  King 
was  removed  and  Mr.  Oliver,  who  was 
selected  for  that  purpose,  became  and 
acted  as  Motion's  solicitor.  Whilst  he 
was  in  prison,  and  before  the  adjudication 
in  banlo-uptcy.  Motion  was  desirous  that 
the  sale  directed  by  the  decree,  the  con- 
duct of  which  had  been  committed  to 
John  Hay,  should  be  prosecuted,  and  with 
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this  view  he  pressed  on  the  sale  before  the 
chief  clerk ;  and  in  May,  1865,  the  ad- 
vertisements for  the  sale  were  prepared, 
and  were  about  to  be  settled  in  Chambers, 
when  npon  attending  a  summons  for  that 
purpose  on  the  31st  of  May,  Mr.  Moojen 
appeared  before  the  chief  clerk  and  ob- 
jected that  the  matter  could  not  further 
proceed  in  conseauence  of  Mr.  Motion 
having  been,  as  the  &ct  was,  upon  that 
day  adjudicated  bankrupt. 

On  the  15th  of  July,  1865,  James 
Johnstone  was  appointed  creditors'  aa- 
signee  in  the  bankruptcy.  He  accepted 
that  office  at  the  request  of  Mr.  Moojen, 
at  whose  request  he  appointed  Mr.  John 
Bobert  Chidley  as  his  solicitor.  Being 
dissatisfied  with  the  conduct  of  Mr. 
Chidley,  who  was  said  to  have  prevented 
the  completion  of  an  offer  which  had 
been  maoe  to  purchase  the  partnership 
business,  Mr.  Johnstone  desired  to  remove 
him.  This  desire  was,  however,  resisted 
by  Mr.  Moojen,  who,  in  July,  1866,  called 
a  meeting  of  the  creditors  vrith  a  view  of 
removing  Mr.  Johnstone.  This  attempt 
failed;  but  at  a  subsequent  meeting  of 
creditors  hold  in  November  following  Mr. 
Hoojen  succeeded  in  effecting  Mr.  John- 
stone's removal,  and  procured  Robert 
Bnrdett  to  be  nominated  assignee  in  his 
place.  The  confirmation  of  this  appoint- 
ment was  objected  to  by  creditors  before 
the  commissioners,  who  declined  to  con- 
firm the  appointment,  and  recommended 
Mr.  Burdett  to  withdraw,  which  he  did. 
At  a  meeting  held  in  June,  1867,  Thomas 
Cooper  Cozon,  who  represented  Messrs. 
Bass,  creditors  of  the  bankrupt  for  a  large 
amoont,  was  appointed  assignee  by  the 
votes  of  the  creditors  present,  and  the 
appointment  was  confirmed  by  the  Com- 
missioner, and  Messrs.  Linklater  were 
appointed  solicitors  to  the  new  assignee. 
Upon  Mr.  Coxon's  appointment  the  pro- 
ceedings for  the  sale  directed  by  the 
decree  in  Chancery  were  resumed,  Mr. 
Coxon  being  added  as  a  party  in  the 
suits.  An  offer  was  made  on  behalf  of 
Messrs.  J.  Hay  and  Briggs  to  purchase 
the  bankrupt's  interest  for  15,000!.,  but 
this  offer  was  rejected  by  the  assignee. 

In  July,  1868,  Messrs.  J.  Hay  &  Briggs 
carried  into  Cluunbers  a  proposal  to  pur- 
chase  ib9  entirety  of  the  partnership 


property  for  30,000/.  That  offer  being 
opposed  by  Mr.  Coxon,  on  the  g^und 
that  it  was  inadequate,  the  summons  was 
adjourned  into  Court,  and  a  further  order 
of  the  Court  was  thereupon  made  in  the 
two  causes  bearing  date  the  31st  of  July, 
18G8,  whereby  it  was  oi'dered  that  the 
whole  of  the  partnership  moneys,  plant 
and  effects  should  be  sold  by  public  auc 
tion  as  a  going  concern,  that  John  Hay 
should  have  the  conduct  of  the  sale,  but 
that  neither  he  nor  Mr.  Briggs  should 
have  liberty  to  become  purchasers,  and 
that  John  Hay  should  sell  the  debts  due 
to  the  partnership,  with  the  approbation 
of  the  Judge ;  the  proceeds  to  be  paid 
into  Court  to  the  credit  of  the  causes. 

In  Ang^t,  1868,  a  suggestion  was 
made  that  all  matters  in  difference  might 
be  settled  without  the  interference  of  legal 
advisers,  and  it  was  proposed  that  Mr.  Q. 
Maule  should  act  as  arbitrator  on  behalf 
of  John  Hay,  and  that  some  person,  not 
a  lawyer,  should  represent  the  bankrupt, 
and  that  Mr.  Maule  should  hold  an  au- 
thority from  Messrs.  Briggs  and  J.  Hay 
to  settle  all  matters  without  control.  A 
draft  of  an  instrument  for  the  purpose  of 
carrying  this  proposal  into  effect  was  pre- 
pared ;  meetings  between  Messrs.  Maule, 
Moojen  and  R.  W.  Motion,  a  brother 
of  the  bankrupt,  took  place  in  or 
about  September,  1868,  at  which  it 
was  arranged  that  Mr.  Moojen  should 
prepare  a  proper  agreement,  which  he 
did,  but  some  further  stipulations  being 
afterwards  proposed  by  him  and  not  as- 
sented to  on  the  part  of  the  bankrapt  or 
his  assignee,  the  mtended  reference  went 
off,  and  nothing  further  was  done  in  it. 
At  the  latter  part  of  the  year  1868  the 
subject  was  revived,  and  discussions  took 
place  between  Messrs.  Linklater,  the  then 
soUcitor  for  the  assignee,  and  also  for 
some  of  the-  principal  trade  creditors  of 
the  bankrupt  and  for  the  bankrupt  and 
Mr.  Moojen  and  Mr.  Cridland,  the  then 
solicitor  of  John  Hay,  and  it  was  arranged 
between  them  that  the  value  of  the  part- 
nership property  and  of  the  interest  of 
the  pu^ers,  should  be  referred  to  arbi- 
tration,  Mr.  Maule  being  agun  named  as 
arbitrator  for  Messrs.  John  Hay  &  Bri^^ 
and  a  Mr.  States  for  the  assignee  of  the 
bankrupt.     It  was   arranged   that   an 
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agreement  for  this  pnrpose  should  be 
prepared  by  Messrs.  Linklater,  ■which 
was  accordingly  done.  Mr.  Coxon  died 
in  January,  1869,  and  on  the  19th 
of  February,  Mr.  Staunton  was  ap- 
pointed assignee  of  the  bankrupt's 
estate.  He  was  not  a  creditor,  and  was 
wholly  unacquainted  with  the  bankrupt 
and  his  affairs.  Ho  had  been  solicited  to 
become  assignee  by  Mr.  Moojen,  who  was 
then  acting  in  the  interests  of  Mr.  Briggs 
and  Mr.  Maule,  to  whom  Mr.  Briggs  was 
indebted  to  a  considerable  amount,  as  was 
also  the  partnership.  A  part  of  the  debt 
owing  by  the  partnership  was  represented 
by  an  acceptance  of  Mr.  Maule  for  5,0002., 
which  he  took  up  on  the  6th  of  February, 
1869,  and  for  which  amount,  at  the  re- 
quest of  Mr.  Moojen,  he  proved  under 
the  bankruptcy.  By  means  of  this  proof, 
which  was  prepared  lor  him  by  Mr.  Moojen, 
he  became  qualified  to  vote  in  the  choice 
of  assignees,  and  by  these  means  Mr. 
Staunton  was  appointed  assignee,  and 
became  a  defendant  in  the  existing  suit, 
and  by  his  direction  Mr.  Chidley  be- 
came  once  more  the  solicitor  in  the  bank- 
ruptcy, and  also  solicitor  upon  the  record 
for  Mr.  Staunton  in  the  suits.  The  ne- 
gotiations for  the  reference  still  proceeded, 
and  in  March,  1869,  a  draft  of  the 
intended  agreement,  for  reference  to 
the  arbitration  of  Messrs.  Maule  and 
Slater,  was  sent  by  Messrs.  Linklater 
to  Mr.  Moojen,  and  also-  to  Mr.  Chidley, 
and  was  the  subject  of  a  correspondence 
between  the  parties.  In  answer  to  a 
letter  of  Messrs.  Linklater  to  Mr.  Moojen, 
the  latter  wrote  to  them  on  the  16th  of 
April,  1869,  a  letter,  in  which  he  said, 
"We  believe  the  necessary  steps  are 
being  taken  to  pass  the  receiver's  ac- 
counts, and  when  that  is  done,  we  do  not 
see  the  slightest  difficulty  in  bring^g 
matters  to  a  satis&ctory  conclusion.  And 
on  the  19th  of  the  same  month  Mr.  Chidley 
returned  to  Messrs.  Linklater  the  draft 
agreement  with  an  intimation  that  he 
could  not  advise  the  assignee  to  consent 
thereto.  Down  to  this  time  the  bankrupt 
and  his  adviser  had  been  led  to  believe 
"that  the  reference  would  proceed;  but  it 
appeared  that  on  the  15th  of  April,  1869, 
and  before  either  of  the  last-mentioned 
letters  was  written,  Mr.   Staunton,  the 


assignee,  had  entered  into  an  agreement 
with  Messrs.  Bri^s  and  J.  Hay  for  the 
sale  to  them  by  private  contract  of  the 
bankrupt's  interest  in  the  partnership 
property.  By  that  agreement,  whim 
contained  a  recital  that  Mr.  Staunton 
had  agreed,  at  the  request  of  the  majority 
of  the  creditors  of  the  said  Gr.  Motion, 
notwithstanding  the  said  order  of  the 
31st  of  July,  1868,  to  enter  into  the 
agreement  thereinafter  expressed,  Mr. 
Staunton  agreed  with  Messrs.  J.  Hay  and  . 
Briggs  that  he  would,  subject  to  the  ap- 
probation of  the  Court,  sell  to  Messrs.  J. 
Hay  and  Briggs,  and  that  J.  Hay  and 
Briggs  should  purchase  all  the  estate  and 
interest  of  Mr.  Staunton  as  assignee  of 
and  in  the  partnership  assets  at  the 
price  and  in  manner  therein  mentioaed ; 
that  in  the  event  of  the  amount  of  the 
purchase-money  not  being  agreed  upon 
by  mutual  consent  between  the  parties, 
the  accounts  of  the  partnership  should  be 
taken  by  the  chief  clerks  in  the  two  suits ; 
and  that  the  amount  which  the  chief  clerks 
should  ascertain  and  fix  as  the  value  of 
the  estate  and  interest  of  Mr.  Staunton 
as  assignee  in  the  partnership  shonid  be 
deemed  and  taken  to  be  the  price  in 
sterling  money,  which  should  be  paid  to 
him  by  Messrs.  J.  Hay  and  Briggs  for  such 
estate  and  interest,  and  that  a  deposit  of 
2,0002.  in  part  payment  of  the  purchase- 
money  should  be  paid  to  Mr.  Staunton 
by  them  upon  the  execution  of  the  agree- 
ment, and  the  balance  within  one  month 
from  the  time  when  the  value  of  the  estate 
and  interest  should  have  been  ascertained 
and  fixed  by  the  chief  clerks  in  manner 
aforesaid. 

Consequent  upon  the  agreement  Messrs. 
Good  &  Daniel,  accountants,  were  em- 
ployed to  make  a  valuation  of  the  bank- 
rupt's interest  in  the  partnership  estate 
and  effects.  In  July,  1869,  they  made  a 
report,  in  which  they  stated  that  the  value 
of  the  bankrupt's  interest  was  13,0252. 
3s.  Id.,  and  upon  this  report  and  upon 
certain  affidavits  mado  in  support  of  it, 
an  order  in  the  two  suits  was  obtained 
in  Chambers  upon  the  application  of 
Mr.  Staunton  on  the  15th  of  July, 
directing  the  payment  of  the  sum 
last-mentioned,  and  that  Mr.  Staunton 
should    thereupon    execute,    as    in  &ct 
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he  did,  an  assignment  of  the  bankmpt's 
estate  and  interest  to  J.  Hay  and  E.  N. 
Briggs.  The  order  was  obtained  upon 
an  afi&davit  made  by  Mr.  Chidley,  in 
which  he  stated  at  length  the  previons 
agreement  of  April,  1869,  and  his  belief 
that  it  wonld  be  for  the  benefit  of  all 
parties,  particnlarly  those  interested  in 
the  estate  of  the  bankrupt,  that  the  som 
of  13,025i.  3».  Id.  should  be  accepted 
for  the  purchase  of  the  share  and  interest 
of  the  bankrupt  and  his  assignee  in  the 
partnership.  In  another  affidavit  made 
at  the  same  time  by  Mr.  Good  there  was  a 
statement  in  the  l\ke  terms.  The  2,0002. 
deposit  mentioned  in  the  agreement  was 
raised  by  means  of  a  security  given  for  the 
purpose  by  Mr.  Maule  and  received  by 
the  assignee,  and  the  balance  was  paid  to 
him  in  due  course. 

At  a  meeting  of  the  bankmpt's  credi- 
tors held  shortly  afterwards  a  dividend  of 
20<.  in  the  pound  was  declared,  and  was 
afterwards  paid  to  the  creditors.  On  the 
7th  of  April,  1870,  the  bankrupt.  Motion, 
filed  his  bill  amiinst  Frederick^  Moojen, 
J.  Hay,  E.  N.  Briggs  and  T.  Staunton, 
praying  for  a  declaration  that  the  order 
of  the  15th  of  July,  1869,  was  obtained 
by  fraud  or  misrepresentation  on  the  part 
of  the  defendants,  and  that  the  same  was 
void  and  of  no  effect  as  against  the 
plaintifi^  and  that  the  sale  was  fraudulent 
and  void,  with  consequential  relief. 

None  of  the  defendants  demurred  to 
the  bill,  but  some  of  them  by  their  answers 
took  an  objection  to  the  plaintiffs  right 
to  sue,  he  being  a  bankrupt,  and  at  the 
hearing  of  the  cause  the  bill  was  dis- 
missed upon  this  ground  by  Vice- Chan- 
cellor Bacon,  See  Motion  v.  Moojen,  41 
Iaw  J.  Rep.  (n.s.)  Chanc.  596. 

At  a  subsequent  meeting  of  the  cre- 
ditors Mr.  Staunton  was  removed  firom 
his  office  of  assignee,  and  in  Aug^ust, 
1872,  Messrs.  Davis  and  Wigginton  were 
appointed  assignees  of  the  ha,nkrupt's  es- 
tate, and  in  July,  1873,  they  moved  before 
the  Chief  Judge  for  a  declaration  that  the 
sale  of  the  bankrupt's  share  and  interest 
in  tbe  partnership  for  13,0252.  Zs.  Id., 
and  the  agreement  of  the  15th  of  April, 
1869,  were,  on  the  part  of  Messrs.  Staun- 
ton and  John  Hay  and  E.  M.  Briggs,  void, 
and  that  the  bankrupt's  estate  was  en- 


titled to  nine-twentieths  of  all  the  profits 
of  the  business  of  the  partnership  from 
the  commencement  thereof  down  to  the 
final  winding  up  of  the  same,  that  the 
partnership  property  and  the  debts  owing 
to  the  concern  might  be  sold  by  public 
auction  as  a  going  concern  as  directed  by 
the  order  of  the  31st  of  July,  1868,  and 
that  Maule  and  all  other  necessary  parties 
might  be  ordered  to  join  in  the  sale,  and 
that  proper  directions  might  be  given  as 
to  the  appUcation  of  the  money  arising 
from  the  sale,  that  the  afiiairs  of  the  part- 
nership might  be  wound  up,  and  the 
rights  and  interests  therein  of  the  bank- 
rupt and  his  estate,  and  of  John  Hay  and 
E.  M.  Briggs  ascertained ;  that  Hay, 
Briggs  and  Maule  might  be  restraint 
from  dealing  or  intermeddling  with  the 
assets  or  affairs  of  the  partnership,  that  a 
receiver  might  be  appointed,  and  that  if 
necessary  it  might  be  declared  that  the 
order  of  the  15th  of  July,  1869,  was  pro- 
cured by  fraud  or  misrepresentation  on 
the  part  of  Staunton,  J.  Hay  and  Brings, 
and  was  void  and  of  no  effect  as  agamst 
the  bankrupt's  assignees. 

Mr.  J.  Ohitty  and  Mr,  W.  Bomer,  for 
the  motion. 

Mr.  Swanston  and  Mr.  Stirling,  for  the 
respondents. 

In  delivering  judgment  on  July  28th, 
Bacon,  C.J.,  said — "  The  substance  of 
the  complaint,  which  is  made  in  this  case 
by  the  present  assignees  of  the  bankrupt, 
is  that  his  estate  which,  if  it  had  been 
duly  administered  wonld  have  produced 
more  than  enough  to  satisfy  all  his  debts, 
and  would  have  left  for  him  a  considerable 
surplus,  has  been  unlawfully  dealt  with 
by  the  late  assignee  and  by  the  other  per- 
sons who  are  parties  respondent  on  this 
motion,  inasmuch  as  it  has  been  trans- 
ferred for  less  than  its  real  value,  and 
without  regard  to  the  rights  of  the  cre- 
ditors and  me  bankrupt. 

"On  the  part  of  some  of  the  respon- 
dente  it  was  objected  in  the  first 
place  that,  without  reference  to  the 
facts,  this  Court  does  not  possess  juris- 
diction over  the  subject,  and  if  this 
objection  could  have  been  sustained  the 
time  which  the  discussion  has  occupied 
would  have  been  wholly  misemployed. 
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Bnt  inasmuch  as  tbe  motion  now  made 
relates  to  and  involves  questions  both  of 
law  and  &ct  arising  in  a  case  of  bank* 
rnptcy  coming  witUn  the  cognizance  of 
the  Court,  and  which  the  Court  does  deem 
it  expedient  and  necessary  to  decide  for 
the  purpose  of  doing  complete  justice 
and  maJcing  a  complete  distribution  of 
property,  I  am  of  opinion  that  by  the 
express  terms  of  section  72  of  the  Bank> 
ruptcy  Act,  1869,  this  Court  has  full 
power  to  decide  the  questions  raised ;  and 
moreover  that  by  the  general  provisions 
of  the  statute  and  by  the  rules  andpractice 
of  the  administration  of  the  law  in  bank- 
ruptcy, the  duty  of  deciding  such  ques- 
tions is  imperative  on  the  Court. 

"  It  has  been  insisted,  on  behalf  of  the 
respondents,  that  this  Court  has  no  power 
to  set  aside  the  order  made  by  the  Court 
of  Chancery  ;  and  if  there  were  no  means 
of  giving  such  relief  as  the  applicants  are 
entitled  to  but  by  setting  aside  that  order, 
the  objection  might  prevail,  because  I 
have  no  more  the  authority  than  I  have  the 
inclination  to  set  aside  that  order ;  bat  if 
it  shall  appear  that  the  order  has  been  ob- 
tained by  unjust  and  unlawful  means,  and 
if  under  colour  of  that  order  and  under 
colour  of  the  proceedings  in  bankruptcy 
a  wrong  has  been  done,  I  am  of  opinion 
not  only  that  I  have  the  power,  bnt  that 
it  is  my  duty  to  declare  that,  notwith- 
standing that  order,  the  acts  which  have 
been  done  shall  be  treated  as  null  and 
void,  and  to  restore  the  rights  that  ex- 
isted before  that  order  was  made. 

"A  judgment  at  law,  the  decision  of  anv 
Court  domestic  or  foreign,  may  be  in  all 
cases  examined  into,  and  it  would  be  op- 
posed to  every  principle  of  justice  if  it 
were  to  be  held  that  a  judgment  or  order 
of  a  Court  competent  to  make  it  should 
be  so  conclusive  that  by  whatever  means 
it  has  been  ohtained  its  mere  tenor  should 
be  operative  and  effectual,  and  preclude 
all  investigation  and  enquiry.  Although, 
therefore,  I  have  no  intention  to  dispnte 
the  formal  validity  of  that  order,  or  to 
impeach  or  interfere  with  the  authority 
by  which  it  was  made,  I  feel  myself  bound 
to  consider  the  circumstances  under  which 
it  was  made,  the  coudact  of  the  parties  by 
whom  it  was  procured,  and  the  acts  which 
have  been  done  under  its  colour,  and  to 


prevent  its  being  made  the  instmmsnt  of 
injustice  and  a  protection  and  indemnity 
to  the  person  by  whom  it  was  obtained,  if 
it  is  shewn  to  have  been  improperly  ob- 
tained and  used.  Those  parties  were 
John  Hay,  E.N.Briggs  and  Mr.  Staunton, 
the  assignee.  The  two  former,  the  bank- 
rupt's partners,  had  evinced  upon  several 
occasions  a  desire  to  acquire  the  bank- 
rupt's interest ;  they  had  proved  debts  in 
the  bankruptcy,  which  debts  were  after- 
wards expunged ;  they  had  made  an  offer 
for  the  purchase  of  the  entirety  of  the 
partnership  effects,  and  their  offers  had 
been  rejected ;  they  were  in  the  possses- 
sion  and  occupation  of  the  partnership 
premises,  notwithstanding  the  appoint- 
ment of  a  receiver ;  they  were  acquainted 
with  the  several  proceedings  in  the 
bankruptcy  and  in  the  snits,  and  they 
knew  that  their  rights  and  the  rights 
of  the  assignee  in  bankruptcy  had  been 
settled  and  defined  by  the  decrees 
which  had  been  made ;  and  especially 
they  knew  that  the  amount  and  value  of 
the  bankrupt's  interest  must  depend  upon 
the  just  execution  of  those  decrees,  by 
which  a  sale  by  auction  bad  been  directed 
of  the  joint  property  and  a  sale  of  the 
debts  duo  to  the  partnership,  bnt  that 
such  sales  were  not  to  be  made  without 
the  sanction  of  the  Court  and  the  taking 
of  the  partnership  accounts  ;  and  it  WM 
under  these  circumstances  and  with  this 
kndwledge  that  they  became  parties  to 
the  agreement  of  April,  1869,  and  to  the 
subsequent  transactions  by  which  they  ac- 
quired the  whole  of  the  bankrupt's  in- 
terest in  the  partnership  property  for 
13,0251.  3s.  Id. 

"  At  the  time  when  Mr.  Staunton  was 
appointed  assignee,  and  when  the  estate 
of  the  bankrupt,  consisting  of  his  interest 
in  tlie  partnership,  became  vested  in  him 
by  virtue  of  that  appointment,  the  de- 
crees of  1864  and  1868  were  in  oi^eration. 
As  assignee  he  had  been  made  a  party  to 
tlic  suits,  and  he  knew  and  must  be  taken 
to  have  known,  that  it  was  by  means  of 
those  decrees  alone  that  the  extent  and 
value  of  the  bankrupt's  interest  could  be 
properly  ascertained.  The  law  iu  bank- 
ruptcy, by  which  the  rights  and  duties  of 
an  assignee  arc  conferred  and  regulated, 
has  long  been  established,  and  is  open  to 
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no  question  or  doubt.  The  assignee  was 
for  all  purposes  a  trustee  of  the  rights 
and  property  that  became  rested  in  him ; 
a  trustee  for  the  creditors  to  the  amount 
of  their  several  debts,,  and  not  in  anj  de- 
gree less  a  trustee  for  the  bankrupt  of 
any  surplus  which  might  remain  after 
satis&ction  of  the  debts.  He  was  not  a 
creditor  of,  nor  in  any  way  connected 
with'  the  bankrupt.  He  had  assumed  the 
dnties  of  this  office  gratuitously  and  offi- 
ciously, and  at  the  instance  and  request 
of  Mr.  Moojen,  who  was  then  represent- 
ing interests  adverse  to  those  of  the 
bukkrupt,  and  he  must  have  known  that 
the  duties  which  he  had  undertaken  re- 
quired that  he  should  not  permit  the  in- 
terests of  the  creditors  or  the  bankrupt 
to  be  dealt  with  in  any  other  way  than 
bad  been  prescribed  by  the  decrees.  I 
take  it  to  be  clear  upon  his  own  evidence 
that  all  these  duties  were  neglected  by 
him.  He  has  said  that  he  had  no  com- 
munication with,  and  gave  no  instruc- 
tions to,  Messrs.  Otood  &  Daniel,  although 
they  may  have  been  instructed  by  his  so- 
licitor. It  is  not  suggested  that  he  made 
any  examination  of  uie  accounts  of  the 
partnership^  or  took  any  steps  whatever 
to  ascertain  the  value  of  the  bankrupt's 
interest,  whiclv  he  nevertheless  sold  for 
the  sum  of  13,025{.  3«.  Id.  beyond  the 
adoption  of  Messrs.  Otood  &  Daniel's  re- 
port. In  a  matter  of  so  much  importance 
it  would  at  least  have  been  proper  that  he 
should  have  communicated  with  the  cre- 
ditors or  have  applied  for  the  sanction 
of  the  Commissioner  before  he  gave  up 
the  rights  which  the  decree  had  conferred 
Hjpon  him,  and  he  was  by  the  statute  of 
1861  prohibited  from  selling  the  bank- 
rupt's book  debts  and  the  goodwill  of  the 
business  without  the  approbation  of  the 
Commissioner.  But  alibough  he  knew 
that  the  bankrupt  protested  against  the 
sale  which  had  been  contemplated  by  the 
agreement  of  April,  1869,  he  at  no  time 
communicated  with  him  or  gave  him  any 
reason  for  or  explanation  of  the  course 
which  he  intended  to  pursue,  and  when 
in  July,  1869,  the  bankrupt  remonstrated 
with  him  on  the  subject,  and  whilst  there 
was  yet  time  to  withdraw  from  the  ill- 
advised  agreement,  and  before  anything 
had  been  done  upon  the -footing  of  that 
Nsw  SsBuss,  43. — Bakxb. 


agreement  beyond  the  formal  payment  of 
the  deposit  of  2,000{.,  Mr.  Staunton  an- 
swered, through  his  solicitor,  that  the 
sale  had  been  ordered  by  the  Court  of 
Chancery,  In  short,  Mr.  Staunton  appears 
not  only  to  have  wholly  neglected  his  duiy 
as  assignee,  but  to  have  surrendered  him- 
self and  his  power  to  Mr.  Moojen  and 
Mr.  Chidley. 

"Theotherrespondent,Mr.  Maule,isthe 
present  ownerof  the  whole  of  what  was  the 
partnership  property ;  he  was  acquainted 
with  all  the  partners,  was  cognisant  of  all 
the  pojoeedings  in  which  they  had  been 
engaged,  had  undertaken  to  act  as  arbi- 
trator between  them,  had  proved  a  debt 
in  the  bankruptcy  for  the  express  pur- 
pose of  procuring  Mr.  Staunton  s  appoint- 
ment as  assignee,  and  was  in  firequent 
communication  with  Mr.  Moojen  respect- 
ing the  affairs  of  the  bankruptcy  and  of 
the  partnership,  and  was  pmeotiy  well 
acquainted  with  the  means  by  which 
Messrs.  Hay  and  Briggs  had  made  them- 
selves the  ostensible  owners  of  the  part- 
nership property.  He  not  only  lent  them 
the  2,00(){.  to  pay  the  deposit  upon  the 
agreement,  but  he  procured  by  means  of 
his  own  security  5,0002.  towards  the  re- 
sidue of  the  purchase  money.  The  order 
confirming  the  sale  to  them  being  dated 
the  15th  of  July,  18G9rby  a  deed  dated 
the  17th  of  the  same  month,  Messrs.  Hay 
and  Briggs  mortgaged  to  him  the  partner- 
ship property  and  effects  for  securing 
payment  of  the  two  last-mentioned  sums. 
During  the  pendency  of  the  suit  insti- 
tuted by  the  bankrupt,  and  in  April,  1870, 
an  agreement  was  entered  into  between 
Messrs.  J.  Hay,  Briggs  and  Maule,  by 
which  it  was  stipulated  that  John  Hay 
should  retire  from  the  partnership,  and 
that  Mr.  Maule  should  purchase  his  in- 
terest at  a  valuation,  to  be  made  by  arbi- 
tration, and  it  was  one  of  the  stipulations 
in  that  agreement  that  John  Hay  should 
prosecute  his  defence  of  the  buikmpt's 
suit,  but  that  Mr.  Maule  should  take  the 
risk  of  the  result  of  that  suit.  The  award 
of  the  arbitrators  having  been  made  in 
January,  1872,  John  Hav  assigned  all  his 
interest  in  the  partnership  property  and 
business  to  Mr.  Maule,  who  at  the  same 
time  acquired  all  the  interest  of  Mr. 
Brig^  in  the  same,  and  thus  became, 
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and  is,  the  solo  owner  of  all  the  partner- 
ship  effects,  and  has  ever  since  carried  on, 
and  still  carries  on,  the  business  for  his 
own  benefit.  By  the  deed  executed  by 
Mr.  Briggs  on  that  occasion  he  cove- 
nanted that  he  would  continue  to  defend, 
at  the  request  and  at  the  cost  of  Mr. 
Manle,  the  bankrupt's  then  pending  suit, 
and  conduct  or  cease  such  defence  as  Mr. 
Manle  should  require. 

"  I  should  here  notice  an  argument 
which  was  mnch  pressed  on  behalf 
of  Mr.  Manle.  He  was,  during  all 
the  transactions  which  I  have  men- 
tioned subsequently  to  the  appoint- 
ment of  Mr.  Staunton,  a  creditor,  who 
had  proved  in  the  bankruptcy  for  5,000Z., 
and  he  so  remained  until  the  6th  of  Au- 
gust, 1872,  when,  upon  the  application  of 
the  bankrupt,  the  proof  was  expunged, 
it  being  then  admitted  by  Mr.  Maule  that 
the  debt  so  proved  had  been  taken  into 
account  in  the  settlement  of  the  purchase 
by  him  of  the  interest  of  John  Hay  in 
the  estate  of  Grimble  &  Co.  It  was  in- 
sisted that  by  this  proceeding  the  assig- 
nees were  precluded  from  questioning  the 
validity  of  the  transfer  to  Mr.  Maule.  I 
am,  however,  of  opinion  that  this  transac- 
tion, which  was  betweenMessrs.  Mauleand 
Hay  alone,  although  it  had  the  effect  in 
law  of  extinguishing  the  debt  which  had 
boon  proved,  cannot  in  any  degree  affect 
the  right  now  asserted  by  the  assignees. 
Evidence  upon  the  subject  I  have  men- 
tioned and  upon  several  others  which  I 
have  not  thought  it  necessary  here  "to 
notice  has  been  gone  into  at  very  great 
length,  and  numerous  affidavits  have  oeen 
filed.  Most  of  the  deponents,  all 
whose  evidence  was  material,  have  been 
cross-examined,  and  the  examinations  of 
the  parties  in  the  Court  of  Bankruptcy 
have  been  read  and  referred  to,  and  the 
case  has  been  argued  and  discussed  by 
counsel  at  great  length,  with  great  mi- 
nuteness and  earnestness,  and,  I  need  not 
say,  with  great  abihty.  Mr.  Moojen,  who 
has  been  a  principal  actor  in  the  several 
matters  which  I  have  mentioned,  has 
not  been  called  as  a  witness,  but  amongst 
the  documents  which  have  been  put  in 
evidence  is  a  voluminous  bill  of  costs, 
made  out  and  delivered  by  him.  It  has 
been  somewhat  freely  referred  to  by  both 


sides  for  the  purpose  of  examining  several 
of  the  witnesses  upon  matters  mentioned 
in  it,  but  for  no  other  purpose ;  and  I 
have  refused  to  admit  it,  or  any  part  of 
it,  as  evidence  of  any  of  the  &ct8  or  cir- 
cumstances mentioned  or  referred  to  in 
it.  I  have,  however,  heard  and  read  the 
whole  of  the  printed  and  written  evidence, 
and  I  have  bestowed  the  best  considen- 
tion  in  my  power  on  the  matters  sub- 
mitted to  me.  In  the  result  I  am  satisfied 
that  all  that  has  been  done  by  the  sevenl 
parties  respondent  on  this  application, 
subsequent  to  the  appointment  of 
Mr.  Staunton  as  assignee,  has  been  un- 
lawful ;  that  none  of  them  have  acquired 
any  right  or  title  which  can  be  recognised 
by  a  Court  of  Equity  to  so  mnch  of  the 
bankrupt's  estate  as  formed  the  subject 
of  the  agreement  of  April,  1869,  and  was 
compris^  in  the  subsequent  assignment 
by  Staunton.  When  that  agreement  was 
entered  into,  Mr.  Staunton  was  a  mere 
trustee  of  the  bankrupt's  rights,  without 
any  interest,  and  with  no  other  power 
than  the  Bankruptcy  statutes  conferred  on 
him  ;  and  John  Hay  and  Briggs  dealt  with 
him,  not  only  knowing  all  the  circum- 
stances  to  which  I  have  adverted,  but 
knowing  also  that  he  was  such  trustee, 
and  that  he  could  only  lawfully  act  with- 
in the  terms  and  limits  of  the  decrees  in  the 
suits  to  which  he  and  they  were  parties, 
and  in  accordance  with  his  duties  as  as- 
signee in  bankruptcy ;  and  they  all  knew 
that  the  recital  in  the  agreement  of  April, 
1869,  to  the  effect  that  Staunton  had 
agreed,  at  the  request  of  the  majority  of 
the  creditors  of  George  Motion,  notwitli- 
standing  the  order  of  July,  1868,  to  enter 
into  the  agreement,  was  wholly  untrue. 
Upon  that  agreement  all  the  subsequent 
dealings  were  founded,  and  in  pursuance 
of  that  agreement,  I  find  that  each  of 
the  respondents  has  acted  in  violation  of 
the  equitable  piinciples  by  which  he  was 
bound,  and  that  they  have  all  done  so 
with  a  full  knowledge  of  all  the  facts  by 
which  the  impropriety  and  illegality  of 
their  respective  dealings,  so  far  as  the 
bankrupt's  estate  is  concerned,  are  estab- 
lished. 

"The  report  of  Messrs.  Good  &  Daniel, 
by  which  the  amount  of  the  purchase 
money  was  ascertained,  is  shewn  to  have 
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been  made  at  tbe  instance  of  Moojen,  bj 
whom  and  in  'whose  hamd  writing  the 
draft  was  revised  and  corrected.  But  the 
present  assignees  have  shewn  not  only 
that  that  report  could  not  have  been 
adopted  hj  an  assignee  who  intended  to 
discharge  his  dnties  to  the  creditors,  for 
whom  he  was  a  tmstee,  bat  that  it  is 
plainly  inaccurate  in  several  important 
particulars,  for  Messrs.  Good  &  Daniel 
had  charged  a  sum  of  2,0002.  against  the 
partnership  in  respect  of  interest  sup- 
posed to  be  due  to  Wm.  Hay,  for  which 
they  had  no  anthoriiy,  and  for  which 
theie  appears  to  be  no  good  reason. 
They  haid  also  deducted  from  the  sup- 
posed  value  of  the  partnership  assets 
15{.  per  cent,  for  bad  debts,  being  double 
the  rate  at  which  bad  debts  had  been  de- 
ducted by  the  receiver  during  the  period 
of  his  management.  In  the  value  which 
they  ascribed  to  the  lease  and  plant  they 
had  adopted  a  valuation  made  by  a  former 
valuer  in  1869 ;  they  had  taken  the  esti- 
mated value  of  the  stock  in  July,  1869,  at 
the  amountatwhich  the  receiver  had  taken 
i(  the  year  before,  although  its  value  is 
said  to  have  been  considerably  increased 
in  the  interval ;  they  had  given  the  bank- 
mpt's  estate  credit  for  one  third  only  of 
the  profits  since  the  period  of  the  disso- 
lution fixed  by  the  decree,  although  under 
the  terms  of  the  partnership  the  bankrupt 
was  entitled  to  nine-twentieths  of  such 
profits  ;  they  had  made  no  allowance  for 
tbe  bankrupt's  share  of  the  profits  since 
December,  1868,  and  July,  1869,  although 
tiie  partnership  business  had  been  carried 
on  without  any  intormption,  and,  as  it 
would  seem,  at  a  profit,  and  they  had 
charged  against  the  partnership  3,5002. 
for  costs  supposed  to  be  due  to  Mr. 
Moojen,  none  of  which  costs  had  been 
tax^  nor  did  the  agreement  provide  that 
they  should  be  taxed. 

"  By  means  of  the  charges  and  deduc- 
tions contained  in  this  report,  which  was 
part  of  the  materials  on  which  the  order 
of  July,  1869,  was  procured  sanctioning 
the  sale  by  Staunton,  it  was  made  to  ap- 
pear that  the  value  of  the  bankrupt's  in- 
terest amounted  to  18,0252.  3s.  Id.,  while 
the  present  assignees  contend  that  upon 
taking  the  accounts  in  the  manner  di- 
rected by  the  decree  and  hj  the  due  execu- 


tion of  the  decree,  that  value  amounted  to 
and  woald  have  produced  20,0002.  at  the 
least. 

"The  evidence  before  mcdoes  not  enable 
me  to  ascertain  the  particulars  of  the 
partnership  accounts,  or  to  decide  to  what 
extent  the  objections  taken  by  the  assig- 
nees to  the  items  in  Messrs.  Good  & 
Daniel's  report  can  be  sustained,  butsnfB- 
cient  is  proved  to  satisfy  me  that  the 
matter  requires  further  investigation, 
and  as,  if  the  decree  had  been  properly 
carried  into  execution,  the  true  result 
would  have  been  ascertained,  I  think  that 
it  must  now  be  declared  that  the  sale  and 
assignment  which  Staunton  purported  to 
make  to  John  Hay  and  Briggs  was  void, 
and  most  be  set  aside,  and  that  the  sub- 
sequent assignmente  by  the  latter  to  Mr. 
Maule  are  equally  void,  and  must  also  be 
set  aside.  It  most  also  be  ordered  that 
the  sale  by  auction  of  the  partnership 
distillery  premises,  plant  and  efifects,  di- 
rected by  the  order  of  the  31st  of  July, 
1868,  shall  now  be  made,  and  that  the 
debto  owing  to  the  partnership  business 
shall  be  sold  as  directed  by  tnat  order, 
and  that  the  acconnte  of  the  partnership 
dealings  and  transactions  be  now  taken, 
and  that  in  taking  those  accounts  credit 
be  given  to  the  bankrupt's  estate  for 
nine-twentieths  of  the  profits  made  by 
the  partnership  concern. 

"  I  am  quite  aware  that  in  proceed- 
ing  to  work  out  the  righto  of  the 
psxties  by  the  means  I  have  suggested 
many  difiScnlties  may  arise,  but  those 
difficulties,  all  of  which  have  been  oc- 
casioned by  what  I  consider  the  unlawful 
acts  of  the  respondents,  whatever  they 
may  be,  do  not  furnish  any  reason  why 
justice  should  not  be  done  nor  have  I  any 
reason  to  doubt  that  the  powerof  this  Court 
will  be  found  sufficient  to  cope  with  the 
difficulties,  and  to  arrive  at  a  result 
which  will  be  just  to  all  parties. 

"  The  sum  which  has  been  paid  and 
distributed  among  the  creditors  must  be 
considered  as  a  first  charge  upon  the  pro- 
ceeds of  the  sale  and  upon  amy  balance 
which  may  appear  to  be  due  to  the  bank- 
rupt's estate  upon  taking  the  accounts. 
I  have  heard  nothing  from  the  respon* 
dente  as  to  the  manner  in  which,  or  the 
shares  in  which  that  sum  ought  to  be 
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distributed  as  between  them, and  for  that- 
reason  I  will  reserve  liberty  to  them  to 
make  any  application  they  may  bo  ad- 
vised respecting  it. 

"  The  only  other  order  I  can  make  at 
present  is  with  regard  to  the  costs,  and  as 
in  my  judgment  this  application  and  the 
order  now  made  have  arisen  solely  from 
the  unlawful  manner  in  which  the  re- 
spondents have  dealt  with  the  bankrupt's 
estate,  I  mnst  order  the  respondents  to 
pay  the  oosts." 

Mr.  Manle  appealed  from  this  order. 
The  suit  of  Mavie  v.  Bavis  was  in- 
stitnted  by  Mr.  Maule  against  Messrs. 
Davis  and  Wiggington,  snbmittingto  have 
the  sale  set  aside  as  not  being  binding  on 
the  defendants,  but  praying  for  a  declara- 
tion that  he  was  entitled  to  a  charge  on 
the  business  or  on  the  bankrupt's  interest 
therein  fol*  the  sum  of  13,0252.  3«.  Id. 
and  1,008{.  7».  6d.  which  he  had  advanced 
to  J.  Hay  and  Briggs  to  enable  them  to 
make  the  purchase,  with  ihterest,  and 
that  the  suit  might  be  taken  as  supple- 
mental to  the  suits  of  Hay  t.  Motion  and 
Motion  v.  Hay. 

The  cause  came  on  for  hearing  before 
the  full  Court,  together  with  the  bank- 
ruptcy appeal. 

Mr.  Bwanston  and  Mr.  Stirling,  for  Mr. 
Manle,  contended  that  the  sale  having 
been  ordered  by  the  Court  of  Chancery, 
the  Court  of  Bankmptoy  had  nc  jurisdic- 
tion to  set  it  aside^— 

Allen  V.  KtCbre,  4,  Madd.  464; 
Frcuer  v.  Kershaw,  2  Kay  &  J.  496 ; 
s.  c.  25  Law  J.  Bep.  (n.s.)  Chanc. 
445. 
The  Chief  Judge  considered  that  the 
72nd  section  of  the  Bankruptcy  Act,  1869, 
gave  him  this  jurisdiction.     But 

EUm  y.  SUher,  42  Law  J.  Rep.  (n.8.) 
Chanc.  666 ;  s.  c.  Law  Bep.  8 
Chanc.  83, 
shews  that  the  jurisdiction  of  the  Court 
of  Chancery  is  not  ousted  by  the  powers 
conferred  on  the  Court  of  Bankruptcy  by 
that  section,  and  in  this  case  the  sale 
having  taken  place  under  an  order  of 
the  Court  of  Chancery  the  Court  of 
Bankmptoy  has  no  power  •  to  interfere 
with  it. 

They  contended  also  upon  the  merits 


that  the  sale  was  perfectly  proper  and 
hmuijide,  and  the  purchase  money  having 
been  applied  in  wiyment  of  the  creditors 
it  would  be  difficult,  if  not  impossible, 
to  replace  the  parties  in  the  position  in 
W-hich  they  were  before.  The  appellant 
was  willing  to  pay  any  further  sum,  if 
any,  which  the  Court  upon  enquiry  might 
think  he  ought  to  pay  in  order  to  make 
up  the  fall  value  of  the  bankrupt's  in- 
terest in  the  concern. 

Mr.  J.  W.  OhHty  and  Mr.  Bomer,  for  the 
respondents,  contendfed  that  the  Court  of 
Bankrnptey  had  full  powe^  under  the 
72nd  section  of  the  Act  to  set  the  sale 
aside,  and  that  power  was  properly  exer- 
cised under  the  oircnmstances — 

In  re  Anderson,  39  Law  J.  Rep. 
(n.s.)  Bankr.  49  ;  s.  c.  Law  Rep.  5 
Chanc.  478 ; 
Wlute  T.  Simmons,  40  Law  J.  Rep. 
(n.s.)  Chanc.  689  ;  s.  c.  Law  Bep. 
6  Chanc.  555. 
No  reply  was  called  for. 

The  Lobd  Ceunoellob  (on  Dec.  16). — 
In  order  to  prove  that  the  agreement  for 
the  sale  of  the  interest  of  the  bankrupt 
Motion  in  the  distillery  concern  to  his 
co-partners,  Briggs  &  Hay,  which  was 
made  on  the  15th  of  April,  1869,  and 
carried  into  effect  under  the  order  of  the 
Court  of  the  15th  of  July  following,  was 
the  result  of  a  firaadalent  scheme  on  tiie 
part  of  the  purchasers  to  obtain  the  bank- 
rupt's share  at  an  undervalue,  the  re- 
spondents, the  present  assignees  of  Motion, 
have  g^ne  into  an  elaborate  examination 
of  the  whole  history  of  the  partnership, 
and  the  subsequent  litigation  in'Chanoeiy, 
and  the  bankruptcy,  froiii  the  formation  of 
the  partnership  in  August,  1868,  down- 
wards. In  our  opinion  they  have  fafled 
to  prove  any  such  fi:«udulent  scheme.  It 
is,  indeed,  sufficiently  clear  that  Motion 
and  his  co-partners  were  gi-eatly  at  vari- 
ance with  each  other ;  that  the  co-part- 
ners were  anxious  to  extricate  themselves 
from  their  connection  with  Motion  with- 
out sacrificing  their  own  interests  in  the 
business  ;  that  they  considered  (a  view  in 
which  Motion  himself  and  his  friends 
appear  to  have  concurred)  that  an  ami- 
cable settlement  in  some  other  way  than 
by  working  out  adversely  the  decree  of 
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the  Conrt  of  ChaaciBiy  made  on  the  30th 
of  AprD,  1864,  woiild  be  more  beneficial- 
than  the  sale  by  auction  directed  by  that 
decree  ;  and  that  after  Motion's   bank- 
mptoy  they  were  desirous  of  influencing, 
and  did  influence,  so  far  at  least  aa  they 
lawfully  could,  the  choice  of  the  assignees 
and  of  their  sdicitors.    It  is  also  clear 
that  they  desired,  as  the  best  way  of 
arriving  at  a  settlement  and  separating 
their  interests  from  those  of  the  bankrupt, 
to  purchase  the  bankrupt's  share  from  his 
assignee,  and  that  with  this  object  in  view 
they  made  at  different  times  several  pro- 
posals,   once,   at  least,  ofiering  a    price 
which  had  been  suggested  to  them  by  the 
bankrupt's    own    professional    advisers,- 
who  were  then  also  the  solicitors  of  the 
assignee,  as  eae  which,  if  offered,  would 
pro&bly  be  accepted.    One  of  them,  Mr. 
Hay,  objected  in  1865  to  an  ofiFer  by  a 
stranger  who  was  really  an  agent  of  the 
bankrupt  himself  to  buy  the  bankrupt's 
share  for  a  price  considerably  higher  than 
that  at  which  four  years  afterwards  it 
was  valued  to  themselves.      They  also 
entered  from  time  to  time,  until  shortly 
before  April,  1869,  into  negotiations  for  a 
reference    to    arbitration  which    proved 
firnitlees.     How  far  any  of  these  offers  or 
negotiations  may  have  been  frustrated  by 
the  objections  or  interference  of  the  bank- 
rupt we  do  not  stop  to  enquire,  nor  is  it 
necessary  for  the  ■  present  purpose  to  say 
that  evetything  said  or  done  dnring  the 
whole  course  of  tiiese  transactions  by  the 
solvent  partners  or  by  their  solicitor,  Mr. 
Moojen,  was  right  and  commendable.    It 
is  sufficient  to  say  that  in  April,  1869, 
five  years  had  elapsed  from  the  date  of 
the  decree  for  the  sale  by  auction  of  the 
partnership  business  as  a  going  concern 
and  no  progress  towards  a  settlement  had 
been  made,   nobody  had  taken  any  ef- 
fective step  with  a  view  to  enforce  that 
decree  or  Vice- Chancellor  Giffard's  sub- 
sequent order  of  July,  1868,  which  with 
some  unimportant  variations  directed  its 
proeeoution,    and    the    solvent    partners 
were  perfectly  entitled  to  come  to  any 
honest  and  &nr  arrangement  with  the  as- 
signee of  ihe  bankrupt's  ratate  for  the 
purohase  of  his  interest  if  they  were  able 
80  to  do.    Nothing  which  had  taken  place 
before  April,  1869,  seems  to  us  to  require 


or  warrant  the'  inference  of  a  fraudulent 
purpose. 

What  then  are  the  objections  to  the 
agreement  of  the  15th  of  April,  1869  ? 
Frimafaoie  it  is  honest  and  fair.  It  pro- 
vides for  the  sale  by  Staunton,  the  as- 
signee, of  the  hankrapt's  share  of  the 
partnership  assets  at  such  a  price,  in  the 
event  of  the  puroha«e  money  not  being 
agreed  upon  by  mutual  consent,  as  the 
chief  clerk  in  the  Chancery  suit  should 
ascertain  and  fix  as  its  value  after  taking 
the  partnership  accounts. 

The  first  objection  is  that  Mr.  Staunton, 
the  assignee,  and  Mr.  Chidley,  his  solicitor, 
had  been  nominated  by  a  majority  of 
creditors'  votes  which  the  solvent  part- 
ners and  their  solicitor,  Mr.  Moojen,  had 
been  able  to  command  or  inflnence  under 
the  bankruptcy,  and  that  under  these  cir- 
cumstanoes  Mr.  Staubton  ought  to  be  re- 
garded as  a  passive  instrument  in  the 
hands  of  the  purohaser,  or  in  the  hands 
of  Mr.  Moojen  and  not  as  a  real  vendor 
in  a  bona  fide  contract  of  sale.  This  is  a 
charge  against  the  assignee  and  his  so- 
licitor much  too  grave  to  be  lightly  en- 
tertained. It  by  no  means  follows  that 
because  an  aseighee  and  his  solicitor  may- 
have  been  nominated  through  a  patticular 
influence,  they  would  not  when  appointed 
endeavour  to  do  their  duty.  They  have 
both  in  this  case  positively  sworn  that 
they  did  so ;  the  agreement  on  the  face 
of  it  furnishes  no  proof  or  presumption  to 
the  contrary,  and  upon  the  whole  evidence 
before  us  we  do  not  doubt  that  they  acted 
in  making  it  with  an  honest  purpose. 

It  is  next  said  that  the  agreement  was 
made  secretly  without  consulting  the 
bankrupt  or  his  solicitors^  Messre.  Link- 
later,  and  before  a  correspondence  as  to  a 
proposed  arbitration  had  been  brought  to 
a  close.  But  on  the  19th  of  March, 
Messrs.  Walter  and  Moojen  wrote  to  Messra. 
Linklater  that  the  parties  were  then  in 
negotiation  with  reference  to  a  settlement, 
and  before  the  30th  of  April  Motion  him- 
self knew  and  had  informed  Messrs.  Link- 
later  that  an  agreement  had  been  pre- 
pared providing  for  a  reference  and  a  sale 
of  his  interest  to  the  other  partners,  and  a 
copy  of  the  agreement  itself  vras  very 
soon  afterwards  in  Messrs.  Idnklater's 
hands,    Notwithstanding  this,  no  appli. 
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cation  was  made  to  the  Conrt  of  Bank- 
mptcy  on  the  sabject  cither  by  the  bank, 
mpt  or  by  any  creditors  friendly  to  him 
(and  there  were  snch  creditors)  till  after 
the  order  of  the  Court  Qf  Chanceiy  of  the 
15th  of  July,  1869,  soon  after  which  an 
ex  parte  application  was  made  by  the 
bankmpt  himself  only  to  Mr.  Commis- 
sioner  Holroyd,  who  was  not  satisfied  that 
there  was  any  sufficient  reason  to  inter- 
fere. The  explanation  offered  is  that  Mr. 
Moojen,  Mr.  Maale  and  Mr.  Chidley  had 
led  Messrs.  Linklater  to  believe  that 
nothing  wonld  be  done  without  previous 
oommnnication  with  them  ;  but  this  state- 
ment,  made  by  Mr.  Addison,  is  contra- 
dicted by  Mr.  Chidley  and  Mr.  Manle, 
and  although  Mr.  Moojen  is  not  a  witness 
it  seems  to  us  for  more  likely  that  there 
may  have  been  some  misconception  as  to 
this  point  on  Mr.  Addison's  part  than 
that  the  assignee  and  the  purchaser  should 
have  fettered  themselves  by  snch  a  pro- 
mise which  they  were  certsonly  under  no 
obligation  either  legal  or  moral  to  give, 
and  which,  considering  the  history  of  the 
preceding  five  years,  might  probably  have 
tended  to  create  fresh  di£Scn1ties  and 
delays  in  the  way  of  the  settlement  at 
which  they  had  practically  arrived. 

The  next  objection,  and  the  one  which 
seems  to  have  had  most  influence  with  the 
Chief  Judge  in  Bankruptcy  is  that  it  was 
in  itself  a  breach  of  trust  on  the  assignee's 
part,  and  absolutely  inconsistent  with 
his  duty  to  sell  the  bankrupt's  share  other- 
wise than  by  public  auction  in  the  manner 
directed  by  the  decree  of  1864,  and  the 
order  of  Vice-Chancellor  GHffard  of  July, 
1868.  This  view  appears  to  be  in  a  great 
measure,  if  not  altogether,  founded  on  the 
137th  section  of  the  Bankruptcy  Act, 
1861,  which  makes  it  necessary  that  an 
assignee  should  have  the  sanction  of  the 
Court  of  Bankruptcy,  which  in  this  case 
was  not  asked  or  obtained,  to  justify  him 
in  selling  by  private  contract  all  or  any  of 
the  book  debts  due  or  growing  due  to 
the  bankmpt  and  the  books  relating 
tibereto,  and  the  goodwill  of  his  trade  or 
business.  We  think  that  this  section 
relates  to  the  sale  of  the  book  debts,  books 
and  goodwill  belonging  to  the  bankmpt 
only,  and  which  as  such  formed  part  of 
bis  distributable  assets.    The  book  debts, 


books  and  goodwill  of  a  dissolved  part- 
nership, of  which  only  one  partner  is 
bankrupt  and  the  others  continue  solvent, 
are  not  anets  distributable  in  the  bank- 
ruptcy, and  a  sale  of  the  bankrupt's  riiare 
in  such  property  is  not  in  our  opinion  a 
sale  of  book  debts,  books  or  goodwill 
within  the  meaning  of  that  enactment, 
It  follows  in  our  judgment  that  there  is 
nothing  in  the  statute  which  makes  it 
contrary  to  the  duty  of  an  assignee  to  sell 
by  private  contract,  if  he  thinks  it  for  the 
benefit  of  the  estate,  such  a  share  in  snch 
a  partnership,  especiaUy  to  the  other 
partners  who  generally  have  the  greatest 
inducement  to  offer  for  it,  if  so  sold  and 
not  otherwise,  the  most  advantageous 
terms.  Nor  does  it  appear  to  ns  to  make 
any  difference  that  there  was  in  this  case 
a  pending  litigation,  and  that  there  were 
existing  orders  of  the  Court  of  Chancery, 
made  while  the  parties  were  unable  to 
agree,  for  a  sale  of  the  whole  business  as  a 
going  concern  by  public  aaction.  If  in 
snch  a  case  the  Court  of  Chancery  was 
satisfied  to  act  on  the  agreement  of  Uie 
parties  to  the  suit,  and  to  authorise  a  sale 
by  private  contract,  we  cannot  see  why 
an  order  of  that  Court  should  be  a  difficulty 
in  bankruptcy,  which  in  the  Court  which 
made  it  was  none. 

In  connection  with  this  point  it  seems 
right  also  to  advert  to  the  reoital  in  the 
agreement  of  the  15th  of  April,  which  is 
not  proved,  i^t  it  was  made  by  Mr. 
Staunton  at  the  request  of  the  majority  nS 
the  creditors  of  Motion.  It  was  not  ne- 
cessary at  all  that  there  should  be  any 
consent  of  creditors,  and  in  the  affidavits 
on  which  the  order  of  the  15th  of  July 
was  made,  it  is  not  represented  that  there 
was,  in  fact,  any  snch  consent.  We  can- 
not hold  the  agreement  to  be  vidated  by 
this  TumeoessaTy  recital,  whatever  may 
have  been  the  reason  for  its  introduction. 
The  parties  to  the  agreement  themselves 
cannot  have  been  mi^ed  by  it,  nor  are  we 
able  to  suppose  that  the  Judge  in  chambers 
placed  reliance  on  such  a  bare  recital,  un- 
supported by  evidence,  as  a  reason  for 
giving  effect  to  the  contract  of  all  the 
parties  to  a  litigation  in  which  no  person 
under  disability  was  conoemed. 

But  it  is  farther  said  that  the  price 
actually   paid  was  fixed    by    Daniel  # 
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Qood,  the  valuers,  who  were  introduoed 
in  May,  1869,  with  a  view  to  the  settle- 
ment of  the  price  by  agreement,  consider- 
ably below  the  proper  amount,  and  that 
this  was  wholly  or  in  part  due  to  the 
want  of  proper  attention  on  the  part  of 
the  assignee  and  to  erroneous  instructions 
which  the  valuers  received  affecting  the 
principle  of  their  calculations,  particularly 
as  to  ike  division  of  the  profits  made  by 
the  distillery  after  the  dissolution  of  the 
partnership.  As  to  this,  while  we  are 
satisfied  that  no  case  of  fraud  is  made  oat, 
we  are  by  no  means  satisfied  that  there 
was  not  material  error.  The  profits  after 
the  dissolution  do  not  appear  to  us  to 
have  been  divided  by  the  valuers  on  a 
principle  consistent  either  with  the  pro- 
portions  of  profit  and  loss  fixed  by  the 
partnership  articles,  or,  if  these  ought  not 
to  have  furnished  the  rule,  with  the  rela- 
tive amounts  of  the  capital  belonging  to 
the  bankrupt  and  the  other  partners  in 
the  concern ;  nor  can  we  say  that  this  part 
of  the  valuation  stands  on  the  footing  of 
a  fair  compromise  of  a  disputed  question, 
seeing  that  the  opinion  of  one  eminent 
counsel,  said  to  have  advised  in  a  contrary 
sense  to  another,  is  not  produced,  and  that 
the  communications  with  the  valuers, 
though  employed  on  the  part  of  the  as- 
signee only,  were  left  more  than  they 
ought  to  have  been,  if  any  compromise 
was  intended,  to  Mr.  Moojen,  and  that  it 
does  not  clearly  at  all  appear  by  the  evi- 
dence when  or  how  the  supposed  com- 
promise was  made,  or  who  told  Mr.  Gt>od, 
as  he  says  he  was  told,  that  it  had  been 
arranged  that  George  Motion  or  his  estate 
was  to  receive  nine-twentieths  of  the  pro- 
fits up  to  the  dissolution,  and  one-third 
since,  certain  points  of  contention  being 
given  up  by  Mr.  John  Hay.  The  only 
point  in  contention  which  John  Hay  had 
to  give  up  had  been  decided  against  him 
in  the  Chancery  suit  by  Yice-Chancellor 
Wood,  and  although  he  might  still  have 
been  able  to  app^  from  that  decision, 
and  although  we  do  not  even  now  hold 
the  appellant  bound  by  it,  considering  the 
present  position  of  that  salt  in  which  no 
certificate  ever  has  been,  or  ever  will  be 
made,  the  arguments  addressed  to  us 
have  not  as  yet  produced  upon  our  minds 
the  impression  that  this  contention  was 


sufficiently  substantial  to  be  the  basis  of 
a  fair  and  reasonable  compromise.  The 
manner  also  in  which  the  items  which 
were  reserved  for  further  consideration 
by  Daniel  &  Good's  report  were  after- 
wards dealt  with,  and  the  farther  sum  of 
1,008L  7«.  6d.  payable  to  the  bankrupt's 
estate  was  ascertained,  is,  to  say  the  least, 
too  imperfectly  explained  to  be  at  all 
satisfactory  to  our  minds.  We  are  re- 
lieved, however,  from  any  diflioulty  which 
we  might  otherwise  have  felt  in  dealing 
with  this  part  of  the  case  by  the  sabmis- 
sion  of  the  appellant  to  pay,  in  addition 
to  the  two  sums  of  13,0252.  3«.  Id.  and 
1,0082.  7s.  6d.  already  paid,  sach  farther 
sum  (if  any)  as  upon  prosecation  of  the 
inquiry  which  we  now  propose  to  direct, 
may  appear  to  be  requisite  in  order  to 
make  op  the  full  and  bar  value  of  the 
bankrupt's  interest  in  the  concern.  We 
do  not  think  we  ought  to  set  aside  the 
whole  sale  on  acbount  of  any  mere  error 
not  amounting,  in  our  judgment,  to  fraud, 
in  working  out  that  mode  of  calculating 
the  value  which  the  parties,  subsequently  to 
the  agreement  of  the  15th  of  April,  agreed 
to  adopt;  but  we  think  it  would  be 
proper,  while  discharging  the  order  of  the 
Chief  Judge,  to  direct  an  enquiry  by  one 
of  the  registrars  of  the  Court  of  Bank- 
ruptcy whether  any  and,  if  any  what, 
further  sum  ought  to  be  paid  by  the 
appellant  to  make  up  the  jnst  and  proper 
value  of  the  bankrupt's  interest  on  the 
footing  of  the  partnership  accounts  re- 
ferred to  in  the  agreement  of  the  15th  of 
April,  1869,  in  making  which  inquiry  the 
registrar  is  to  proceed,  in  the  first  in- 
stance, on  the  report  and  valuation  made 
by  Daniel  &  Gk)od,  and  aigreed  to  be- 
tween the  parties,  so  far  as  the  stune 
extends,  but  with  liberty  to  either  party 
to  surcharge  and  falsify  the  same.  Further 
consideration  must  necessarily  be  reserved, 
and  then  may  be  taken  before  the  Coort  of 
Appeal. 

We  think  it  oar  daty  to  add  that  if  we 
had  agreed  with  the  Court  below  as  to 
the  merits  of  this  case  we  should  have 
been  unable  to  concur  in  the  propriety 
of  the  order  made,  which  seems  to  have 
proceeded  upon  the  view  that  if  the  sale 
of  the  bankrupt's  share  of  the  partnership 
assets  to  his  partners  was  set  aside,  it 
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wonld  then  be  competeni;  and  j)roper  for 
the  Gonrt  of  Bankmptcj,  under  the  72nd 
section  of  the  Bankruptcy  Act  of  1869, 
to  work  oat  in  bankruptcy  the  decree  and 
order  made  in  the  Chancery  suit  for  tho 
Bale  of  the  whole  distillery,  including  the 
original  shares  and  interests  of  the  two 
solvent  partners  now  sold  by  them  to 
Maule  as  a  going  concern,  and  for  taking 
all  the  partnership  accounts.  With  this 
interpretation  of  the  power  given  to  the 
Court  of  Bankruptcy  by  the  72  nd  section 
of  the  Act  of  1869  we  cannot  agree.  That 
section  gives  the  Court  a  very  large  au- 
thority to  decide  such  questions  as  it  may 
be  found  necessary  or  convenient  to  deter- 
mine for  the  proper  purpose  of  adminis- 
tration in  bankruptcy ;  but  it  does  not, 
as  we  understand  it,  at  all  enable  the 
Court  of  Bankruptcy  to  draw  compulsorily 
within  the  sphere  of  its  jurisdiction,  pro- 

•  perty  or  the  owners  of  property,  not 
'  vested  in  the  assignee,  and  not  originally 
'  sab^t  to  the  administration  in  bank- 
■  mptcy.     Still  less  does  it  authorise  that 

•  C0nrt,  when  a  decree  for  sale  and  ac- 
counts has  been  made  in  a  Chancery  suit 
against  solvent  partners  of  a  bankrupt,  to 
treat  snoh  a  decree  as  giving  righte  to  be 
worked  ont  in  bankruptcy  and  not  in 
chancery.  If  indeed  the  Court  of  Bank- 
ruptcy finds  property  of  the  bankrupt, 
whether  a  shaie  in  partnership  assets,  or 
of  any  other  kind,  in  the  hands  of  a 
purchaser,  with  notice  of  fraud,  to  whom 
it  has  come  by  a  fraudulent  conveyance 
from  the  assignee  in  bankruptcy,  the  Court 
might  well  hold  that  it  has  power  to  order 
such  purchaser  to  reconvey  and  revest 
in  a  substituted  assignee  the  property  so 
fraudulently  acquired,  and  we  are  very 
far  from  saying  that  the  effect  of  such 
a  conveyance  having  been  virtually  by 
consent  under  the  order  of  the  Court  of 
Chancery  in  a  suit  between  the  parties 
wonld  be  any  serious  obstacle  to  the  ex- 
ercise of  that  jurisdiction ;  but  if  that 
were  done  in  a  case  Uke  the  present  where 
the  purchaser  has  actually  paid  the  agreed 
amount  of  the  purchase-money  to  the  as- 
signee, and  such  purchase-money  has  been 
actually  distributed  in  paying  dividends 
(in  this  case  20ii.  in  the  pound)  to  the 
bankrupt's  creditors,  we  think  reUef  could 
only  be  given  on  the  usual  equitable  tenns 


on  which  redress  in  similar  cases  is  af- 
forded by  the  Court  of  Chancery.  K  such 
a  sale  is  set  aside  in  either  forum  at  the 
instance  of  assignees  proceeding,  as  they 
must  necessarily  do,  for  the  interest  of 
the  creditors,  or  of  those  who  have  re- 
ceived those  dividends,  or  of  the  bankrupt 
in  respect  of  a  surplus  which,  if  it  exists, 
arises  from  the  payment  of  his  debts  by 
those  dividends,  they  are  in  onr  judg- 
ment as  much  bonnd,  as  any  other  plain- 
tifi*  before  any  other  forum,  to  repay  the 
whole  purchase  money  bona  fide  and  ac- 
tually paid,  and  also,  unless  there  is  a 
waiver  of  accounts  on  both  sides,  to  repay 
it  with  interest,  the  purchasers  accounting 
for  any  profits  which  they  may  have  re- 
ceived. 

It  remains  for  us  to  dispose  of  the  Chan- 
cery suit  instituted  by  Mr.  Maule  against 
the  assignees  in  which  he  claims  to  be 
treated  not  as  purchaser  but  as  mortgagee 
entitled  to  foreclosure  or  redemption.  We 
think  that  whether  he  could  or  could  not 
maintain  his  title  as  purchaser  against 
the  equity  alleged  by  the  assignee,  it  was 
certainly  impossible  for  him  to  maintsin 
this  suit.  If  his  title  was  voidable,  it  was 
so  not  at  his  own  option,  bat  at  the 
option  of  the  assignees  in  bankruptcy,  and 
the  terms  upon  which,  if  at  all  relief  ought 
to  be  given  to  those  assignees,  were  proper 
to  be  decided  by  the  Court  which  might 
give  that  relief.  This  bill,  therofive, 
must  be  dismissed  with  costs,  but  Mr. 
Maule  must  receive  the  costs  of  the  pro- 
ceedings in  bankruptcy,  so  far  as  they 
have  been  occasioned  or  augmented  by 
the  attempt  to  set  aside  the  agreement 
of  the  15th  of  April,  1869,  for  fraud,  and 
the  costs  payable  by  him  will  be  set  off 
against  those  which  he  is  to  receive.  As 
to  the  rest  of  the  costs  of  the  proceedings 
in  bankruptcy  we  think  that  they  ought 
to  be  reserved  until  the  result  of  the  en- 
quirv  which  we  direct  is  known,  and  to 
be  msposed  of  on  farther  considoration 
aftiT  that  enquiry  is  answered. 

The  Lords  Justices  concurred. 

Solioitors — Messrs.  H.  F.  &  E.  Chester,  for  appel- 
lants ;  Messrs.  Linklater,  HackTood,  Addiaoa 
&  Brown,  for  respondents. 
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AND  UTBSFOOL  DISTBIGT 
BANKINO  COHPANT ;  Be 
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Oomposition — Deposit  of  Deeds — Colla- 
teral SeeurUy — Jtmsdiction. 

A  bank  edlowed  T.  and  J.,  'partners,  to 
overdraw  their  account,  having  good  secu- 
rity  from  deposit  of  deeds  relating  to  sepa- 
rate property  of  T.  The  two  partners  pre- 
sented their  petition,  and  the  bank  voted  in 
favour  of  resolutions  for  composition,  the 
resolutions  saying  nothing  about  their  se- 
curity. Afterwards,  in  accordance  with 
resolutions,  a  deed  was  executed,  and  this 
distinctly  reserved  to  the  bank  their  colla- 
teral security.  The  composition  was  paid 
to  aH  the  creditors,  including  the  bank.  On 
the  application  of  T.  the  Oounty  Court  Judge 
declared  the  secwriUes  forfeited,  and  directed 
the  bank  to  deliver  them  up  to  T. : — Held, 
on  appeal  {reversing  the  decision  of  the 
County  Court  Judge"),  that  in  a  composition 
the  County  Court  Judge  had  no  jurisdiction 
to  make  such  an  order,  and  that  the  bank 
were  entitled  to  retain  their  seowrities. 

This  was  an  appeal  from  a' decision  of 
the  Judge  of  the  Cheshire  County  Court 
bolden  at  Nontwioh. 

In  June,  1870,  Thomas  and  James 
Brotherton  Littier  were  in  partnership 
as  bone  grinders  and  manure  dealers  at 
Nantwich.  At  that  time,  being  anxious 
to  hare  a  larger  credit  with  their  bankers, 
Thomas  Littler  deposited  with  the  Man- 
ohester  and  Liverpool  District  Banking 
Company  certain  deeds  relating  ezclu- 
sirely  to  his  private  estate,  and  at  the 
same  time  gave  to  the  bank  a  memorau' 
dam  tliat  the  deeds  were  deposited  to 
secure  the  aoooont  of  Thomas  and  J.  B. 
Littier,  and  that  he  would  execute  a  legal 
mortgage  if  required.  He  also  gave  to 
the  bulk  a  personal  g^uarantee  for  3002. 

In  October,  1872,  Thomas  Littler  re- 
tired &om  the  firm.  It  was,  however, 
found  that  the  firm  was  then  insolvent, 
and  on  the  9th  of  December,  1872,  the 
debtors  filed  their  petition  for  liquidation. 

The  first  meeting  of  joint  creditors  was 
held  on  the  30th  of  December,  1872,  when 
resolutions  were  passed  in  &vour  of  a&- 

New  Sbbuis,  43. — Bamkr. 


cepting  a  composition  of  ten  shillings  in 
the  pound,  five  shillings  at  the  expiration 
of  two  months  from  the  registration  of 
the  resolutions,  and  five  shillings  at  the 
expiration  of  six  months,  security  to  be 
given  for  the  latter  payment;  and  also 
that  the  terms  of  the  composition  be  em> 
bodied  in  a  deed  to  contain  proper  cove- 
nants for  cariying  into  effect  the  resolu- 
tions and  for  releasing  the  debtors. 

No  mention  was  made  in  the  resolutions 
of  the  securities  held  by  the  bank,  but  the 
manager  of  the  bank,  who  on  behalf  of 
the  bonk  claimed  to  be  a  creditor  of  the 
partners  in  the  sum  of  1,68C2.,  voted  in 
favour  of  the  resolutions. 

A  deed  was  drawn  up  in  accordance 
with  the  resolutions  and  contained  a  spe- 
cial clause  that  the  bank  should  be  in  no 
way  prejudiced  in  realizing  their  securi- 
ties by  accepting  the  composition.  This 
deed  was  executed  by  the  manager  on 
behalf  of  the  bank  and  by  some  but  not 
all  the  creditors. 

There  was  a  conflict  of  evidence  as  to 
the  intention  of  the  parties  when  the  re- 
solutions were  passed,  the  debtors  stating 
that  it  was  understood  at  the  meeting  that 
the  bank  were  willing  to  accept  the  com- 
position, and  that  having  done  so,  no 
clause  in  the  deed  would  afterwards  re- 
vive their  claim.  The  manager  of  the 
bank,  however,  stated  that  it  was  clearly 
understood  at  the  meeting  that  he  voted 
in  order  that  the  resolution  for  composi- 
tion might  not  fall  through,  and  that  the 
bank  were  to  realize  their  securities  for 
the  balance  due  to  them  after  the  com- 
position was  paid.  The  oomposition  was 
duly  paid  to  fJl  the  creditors,  including 
the  bank. 

Meetings  were  called  of  the  separate 
creditore  of  Thomas  Littler,  and  it  ap- 
peared that  all  his  separate  oreditora 
were  satisfied. 

Thomas  Littler  then  applied  to  the 
County  Court  Judge  for  an  order  direct- 
ing the  bank  to  deliver  up  to  him  tiie 
deeds  he  had  deposited  with  them,  and 
the  bank  made  a  counter  application  ask- 
ing that  they  might  be  declared  to  be 
equitable  mortgagees.  The  County  Court 
Judge  ordered  the  deeds  to  be  delivered 
up,  and  it  was  bxna.  his  decision  the  pre- 
sent appeal  was  brought. 
L 
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Mr.  Little  and  Mr.  E.  Bury,  for  the  ap- 
pellants, contended  that  the  Gonrt  had  no 
jarisdiction  in  a  composition  to  make  the 
order,  and  also  that  the  bank  did  not 
forfeit  their  securities  by  acceptiDg  the 
composition  and  voting  at  the  meeting. 

Mr.  De  Oex  and  Mr.  B.  Griffitlis,  for  the 
respondents. — A  creditor  holding  secnri- 
tics  must  clearly  stipulate  that  he  intends 
to  have  the  benefit  of  them  in  addition  to 
the  amount  of  the  composition  offered  to 
him  or  the  securities  ■will  be  forfeited — 
CullingwoHh  v.  Loyd,  2  Beav.  385  ; 
8.  c.  9  Law  J.  Bep.  (n.s.)  Chano. 
219. 
Hero  there  is  a  simple  resolntion  to  ac- 
cept a  composition  of  ten  shillings  in  the 
pound,  and  the  bank  cannot-  go  behind 
that. 

As  a  matter  of  fact  the  bank  were  the 
largest  creditors ;  they  came  forward  and 
induced  the  other  creditors  to  accept  this 
composition,  and  then  afterwards,  it  ap- 
pears, they  were  fully  secured,  and  had  no 
interest  in  the  composition  at  all. 

The  right  of  the  bank  to  realize  their 
securities  was  lost  by  their  accepting  the 
composition,  and  it  could  not  he  reviyed 
by  any  clause  in  a  deed  subsequently  exe- 
cuted— 

Ford  V.  Beech,  11  Q.B.  Rep.  852; 
8.  c.  5  Dowl.  &  L.  P.C.  610 ;  s.  o. 
17  Law  J.  Rep.  (n.s.)  Q.B.  114. 
By  accepting  a  composition  from  the 
joint  debtors  without  any  reservation  of 
rights  the  bank  lost  their  rights  against 
the  separate  estate  of  Thomas  Littler, 
and  a  reservation  of  any  rights  in  a  sub- 
sequent deed  was  inoperative — 

Wilson  V.  Lloyd,  42  Law  J.  Rep. 
(n.s.)  Chanc.  559 ;  s.  o.  Law  Bep. 
16  Eq.  60. 

Bacon,  C.J. — This  is  a  very  simple  case. 
The  applicant  is  Thomas  Littler,  and  he 
asked  the  learned  Judge  of  the  County 
Court  to  order  that  the  deeds  which  he 
had  deposited  with  the  bank  should  be 
delivered  to  him.  I  cannot  tell  what 
jurisdiction  the  County  Court  Judge  had 
to  make  any  such  order  on  any  such  ap- 
plication. But  assuming  that  every  word 
I  have  heard  from  the  respondents  is  good 
law,  and  as  just  as  it  is  good,  what  has 
the  County  6ourt  Judge  to  do  with  the 


delivery  of  the  deeds  by  the  bank  to 
Thomas  Littler?    If  they  are  his,  the 
Court  has  no  jarisdiction  over  the  estete 
of  a  bankrupt.    In  a  composition  tiie 
estate  is  not  meddled  with ;  it  does  not 
vest  in  anybody  but  the  true  owners  of 
it.     They  come  calling  a  meeting  of  their 
creditors,  and  making  a  certain  proposi- 
tion wliioli  is  to  supersede  and  to  prevent 
all  jurisdiction   in  bankruptcy,  and  the 
only  jurisdiction  the  Court  has  over  a  com- 
position is  to  see  that  the  resolutions  are 
duly  enforced,  to  see  that  they  are  regu- 
larly passed,  to  correct  any  errors  that 
there  may  have  been  in  them,  and  ulti- 
mately  to   enforce   the   composition    by 
the  Court's  own  order.     That  I  take  to 
be  the  limit  of  the  jurisdiction   of  tho 
Court  in  matters  of  composition.    Every- 
thing that  takes  place  under  the  compo- 
sition is,  of  course,  to  be  inquired  into 
and  scrutinised  to  see  that  it  is  right  to 
be  done.     But  what  right  had  the  County 
Court  Judge,  I  ask  again,  to  make  any 
order  whatever  that    the  bank   should 
deliver  to  Thomas  Littler  deeds  upon  the 
ground  that  Thomas   Littler's  debt  for 
which  he  had  pledged  them  Imd  been 
satisfied  ?      I   have   heard  no   authority 
cited,  I  read  nothing  in  the  Act  of  Par- 
liament, I  can  conceive  nothing  in  the 
nature  of  the  case  which  could  have  jus- 
tified any  such   application.     But   since 
the  matter  lias  been  gone  into  at  snch 
length,  I  do  not  propose  to  deal  with  the 
case  only  upon  that  ground,  but  upon  what 
are  called  the  merits  of  it.     I  ought  per- 
haps to  say  I  will  go  no  further  than  I  have 
done,  but  I  do  not  think  that  that  would 
be  satisfactory  to  tho  parties  or  respectful 
to  the  learned  Judge  who  has  considered 
this  case.     When  the  case  comes  to  be 
considered,  it  is  this  :  Thomas  LitUer  was 
sole  owner  of  a  certain  property ;  being 
in  partnership   with   another   man,  and 
they  being  not  able  to  pay  their  joint 
debts,  Thomas  Littler  deposits  tho  deeds 
relating  to  his  separate  estate  with  tho 
bank  as  a  security  for  tho  joint  debts  and 
for  any  other  debt  for  which  they  might 
bo  liable.     After  that,  some  time  in  1872, 
the  partnership   having   been  dissolved, 
the   firm   being  unable  to  discharge  its 
debts   in   fall,   a   meeting    is   called,   of 
what  ?     Of  the  joint  creditors.     Nothing 
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aboot  separate  creditors.  A  meeting  is 
called  of  the  joint  creditors,  and  of  the 
joint  creditors  alone.  And  tixe  bank 
being  inyited  to  attend  that  meeting  go. 
There  come  the  two  joint  debtors,  and 
Thomas  Littler  especially  presente  to  that 
meeting,  as  by  the  statate  he  is  required 
to  do,  a  statement  of  his  affitirs ;  and  he 
states,  "  We  owe  so  moch  money  to  snch 
and  soch  people^  among  others,  to  the 
bank,  and  I  hare  deposited  (I  do  not  say 
that  he  nsed  these  words,  bnt  words  to 
tjiis  e£Eect)  my  title  deeds  relating  to  a 
part  of  my  separate  estate  with  them  for 
the  porpose  of  securing  that  debt."  That 
is  the  first  step.  Next  the  bank  come, 
and  they  present  what  is  called  their 
proof,  and  they  state  in  the  most  distinct 
and  explicit  terms  what  the  amount  of 
their  debt  is,  what  securities  they  hold, 
from  whom  they  hold  them,  shewing  that 
it  is  not  a  jpart  of  the  joint  estate  which 
is  the  subject  of  consideration  at  that 
meeting,  and  resolutions  are  come  to,  ac- 
cepting a  composition  of  ten  shillings  in 
the  pound  upon  the  joint  debts.  B^lu- 
tions  are  passed  to  that  effect,  by  which,  in 
my  opinion,  without  any  words  of  reser- 
vation— not  in  the  least  forgetting  the 
decision  in  Wilsoti  v.  Lloyd  (v,bi  supra), 
which  I  have  been  referred  to — the  sepa- 
rate security  is  by  force  of  the  proceeding 
itself  excluded  and  reserved,  and  no  se- 
curity held  by  the  bank  could  be  in  the 
slightest  degree  affected  by  any  resolution 
then  passed.  I  do  not  pause  to  consider 
the  irregularity,  the  substitution  of  other 
sureties  at  another  meeting,  and  the 
confirmation  which  took  place ;  nor  the 
irregular  proceeding  to  call  a  meeting  of 
the  separate  creditors  which  has  been 
referred  to  in  the  course  of  the  narrative. 
But  the  matter  so  stands,  and  it  being 
part  of  the  resolution  that  a  deed  to  carry 
into  effect  the  resolution  should  be  pre- 
pared by  the  person  named,  how,  I  ask, 
could  that  deed  be  effectually  and  pro- 
perly framed  without  reserving  in  terms, 
as  the  resolution  did  not  reserve,  the 
separate  security  held  by  the  bank  ?  And 
accordingly  for  some  reason,  I  know  not 
what,  a  deed  is  prepared  which  does  state 
the  transaction  truly  and  justly,  and  does 
reserve  to  the  bank  their  separate  security 
—a  collateral  secnritgr — no  part  of  that 


joint  estate  which  is  the  subject,  so  &r  as 
it  is  the  subject  of  the  deed  of  composi- 
tion ;  no  part  of  the  arrangement  between 
them  and  their  joint  creditors ;  and  it  is 
done  as  justly,  and  as  fairly,  and  as  pro- 
perly as  can  be  conceived  I  am  told 
that  tiiere  has  been — I  have  not  heard  it 
read,  nor  was  it  necessary  that  it  should 
be  read — evidence  to  shew  that  it  was 
stated  at  that  meeting,  and  evidence  to 
shew  that  some  gentlemen  who  were 
present  said  that  they  did  not  hear  it. 
Whichever  way  that  may  be,  in  my  opi- 
nion it  does  not  affect  the  merits  of  the 
case  at  all,  but  as  I  read  and  understand 
the  resolntions  and  the  deed,  because 
there  is  no  kind  of  analogy  between 
this  case  and  the  case  which  has  been 
referred  to  as  being  supposed  to  con- 
tain a  decision  which  has  any  bearing 
upon  the  subject — reading  them,  I  say, 
together,  the  transaction  is  one  plain, 
simple,  just  matter  of  business.  A  cre- 
ditor with  a  collateral  security  says — 
"I  enter  into  a  composition  with  youXaa 
to  your  joint  debt,  but  I  will  not  relin- 
quish my  collateral  security."  On  the 
footing  of  that  plain  announcement  the 
arrangement  is  carried  into  effect  and  the 
composition  was  paid ;  and  after  the  com- 
position was  paid,  Thomas  Littler  bethinks 
himself  that  the  Judge  of  the  County 
Court  has  authority,  and  asks  him  to 
give  him  back  those  deeds  which  he  has 
pledged  under  the  circumstances  which 
I  have  mentioned.  In  my  opinion  that 
was  a  wholly  improper  proceeding ;  that 
there  can  be  no  justification  of  the  pro- 
ceeding on  the  part  of  Thomas  Littler  in 
point  of  common  honesty  (if  that  were 
to  be  introduced  into  the  case)  ;  there 
can  be  no  justification  in  point  of  law, 
because  the  Judge  of  the  County  Court 
had  no  more  to  do  with  it  than  any  person 
who  might  be  present  in  this  Court.  That 
application  was  wholly  wrong ;  it  ought  to 
have  been  dismissed,  and  with  costs,  and 
an  order  dismissing  it  with  costs  must 
now  be  made.  With  reference  to  the 
bank's  application  that  they  might  bo 
declared  to  be  equitable  mortgagees,  that 
more  than  once  has  been  under  consider- 
ation in  this  Court,  and  upon  the  grounds 
to  which  I  have  already  adverted,  namely, 
that  this  Court  exercises  no  jurisdiction 
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over  the  estate  of  a  compounding  creditor 
I  have  refased  (and  I  am  not  sure  that  it 
has  not  been  elsewhere  refused — ^I  am  not 
aware  of  that)  to  interfere  upon  that  sub- 
ject at  all.  In  that  case  I  think  that  the 
proceeding  of  the  bank  was  wrong,  and 
that  the  application  that  they  might  be 
at  liberty  to  realize  their  security  was 
one  which  the  learned  Judge  had  no 
jurisdiction  to  entertain. 

The  application  of  Littler  to  the  Court 
below  will,  therefore,  be  dismissed  with 
costs,  and  the  application  of  the  bank 
without  costs.  There  will  be  no  costs  of 
the  appeal  in  either  case. 


Boliciton — Messrs.  Miluc,  Eiddle  &  Mellor,  agents 
for  Messrs.  Slater,  Heelis  &  Co.,  Manchester,  for 
appellants ;  Mr.  A.  B.  Bird,  for  respondents. 


Ex  parte    villaes  ; 

Be  B00EB8. 


[IN  THE  FULL  COUET  OF  APPEAL.] 

Mellish,   L.J. 
1874. 
Feb.  10. 
CAmNS,  L.C. 
James,  L.J. 
Hellish,  L.J. 

1874 

April  15,  22. 

May  8. 

Execution — Seizure  and  Sale — Trader 
Debtor — Refunding  Proceeds  of  Execution 
paid  to  Creditor  after  fourteen  days — Bank' 
ruj)tcy  Act,  1869  (32  ^  33  Vict.  c.  71), «.  87. 

Where  the  sheriff  has  paid  to  the  execu- 
tion creditor  the  proceeds  of  an  execution  for 
a  sum  of  more  than  502.  against  thegoode  of  a 
trader,  after  retaining  the  same  for  fourteen 
days,  according  to  the  provisions  of  section 
87  of  tlie  Bankruptcy  Act,  1869,  the  creditor 
is  entitled  to  retain  the  amount  notwUh' 
standing  tlie  bankruptcy  of  the  debtor  wOhin 
a  year  from  the  seizure  and  sale. 

This  was  an  appeal  from  an  order  of 
Mr.  Registrar  Spring  Rice. 

The  debtor,  J.  Rogers,  was  a  trader 
carrying  on  business  in  the  Lowther  Ar- 


cade, and  haying  a  private  residenoe  at 
Fulham. 

On  the  30th  of  June,  1873,  Mr.  J. 
Villars  recovered  judgment  agauist  him 
for  6002.  and  costs,  and  on  the  30th  of 
June  the  sheriff  seized  in  execution  the 
goods  at  the  Lowther  Arcade,  and  on  the 
1st  of  July  those  at  Fulham. 

On  the  4th  <£  July  he  sold  the  goods  at 
Fulham  to  the  execution  creditor,  and  on 
the  7th  the  goods  at  the  Lowther  Arcade, 
executing  to  the  creditor  bills  of  sale, 
which  were  duly  registered,  and  under 
which  possession  was  afterwards  taken. 
The  total  price  (which  was  not  complained 
of)  was  fixed  at  701{.  Se.,  being  the  amount 
of  the  debt  and  costs,  6051.  Ss.,  plus  the 
amount  of  the  sheriff's  fees,  962.  For 
these  two  amounts  the  creditor  handed 
eeparato  cheques  to  the  sheriff's  officer, 
and  the  first  cheque,  after  being  retained 
for  fourteen  days,  was  handed  back  by  the 
sheriff's  officer  to  the  creditor  in  satisfiM^ 
tion  of  his  debt. 

On  the  Ist  of  August  a  petition  in  bank- 
rupt<7  was  presented,  under  which  Rogers 
was  adjudicated  bankrupt,  the  act  of 
bankmptey  being  the  above  seizore  and 
sale. 

On  an  application  by  the  trustee  the 
Registrar  declared  the  seiznxe  and  sale 
void  as  an  act  of  bankruptcy,  and  ordered 
the  creditor  to  deliver  up  or  account  for 
the  goods.    The  creditor  appealed. 

Mr.  Little  and  Mr.  Bobson,  for  the  impel- 
lent.— The  seizure  and  sale  is  an  act  of 
bankrnptey  under  section  6,  sub-section  5 
of  the  Bankruptey  Act,  1869,  but  section 
87,  which  provides  for  the  retainer  by 
the  sheriff  of  the  proceeds  of  sale  for  four- 
teen days  to  see  if  notice  of  any  petition  is 
given,  goes  on  to  provide  that  after  that 
time  he  may  "  deal"  with  the  proceeds. 
Clearly  that  is  intended  to  give  the  cre- 
ditor a  good  title  to  the  money  when  be 
fets  it.  It  was  so  provided  in  the  Act  of 
861  (riectiou  73),  and  the  words  are  now 
omitted — as  many  otbcrs  have  been  in  the 
present  Act — only  because  they  are  not 
needed.  The  inconvenience  of  keeping 
the  matter  in  doubt  for  a  whole  year  is 
obvious. 

[Mellish,  L.J.,  pointed  out  that  under 
the  Act  of  1861  (section  74)  the  sale  was 
by  auction  and  publicly  advertised.] 
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Bat  farther,  if  tbe  transaction  is  in> 
valid,  it  is  void  t'n  toto  as  an  act  of  bank- 
rapt*^,  and  the  Registrar  has  on  this 
principle  ordered  ns  to  give  np  the  goods, 
and  not  merely  to  refund  the  price.  The 
execation  creditor  may  pnrchase  jast  as 
any  stranger  may — 

HemamanY.  Bowkw,  11  Ezch.  Bep. 
760 ;  B.  c.  26  Law  J.  Eep.  (n.s.) 
Exch.  69 ; 
and  in  no  case  therefore  wonid  the  pur- 
chaser get  a  good  title  nntil  a  year  had 
elapsed,  and  a  sale  ironid  be  impossible. 

[Mblush,  L.  J. — ^The  sale  must  be  good 
for  fourteen  days,  for  the  trastee  is  to  have 
the  parchase  money  under  section  87.] 

Mr.  Be  Oex  and  Mr.  Bomer,  for  the 
trastee,  died 

Ex  parte  Bayner;  re  Johnson,  41  Law 
f.  Bep.  (n.s.)  Bankr.  26 ;  s.  c. 
Law  Bep.  7  Chanc.  325 ; 
where  goods  seized  but  not  sold  before  a 
petition  in  liquidation  were  held  to  come 
within  the  principle  of  section  87.  They 
also  argued  that  the  selling  the  goods  at 
the  Lowther  Arcade  must  be  void,  since 
the  previous  sale  was  an  act  of  bank- 
ruptcy. 

Mr.  LitUe  in  reply. 

Melush,  L.J.,  stated  the  facts  and 
read  section  6,  sub-section  5,  and  pro- 
ceeded :  No  doubt  on  tbe  4th  and  7w  of 
July  acts  of  bankruptcy  were  committed 
by  the  debtor  under  that  clause ;  and  sup- 
posing that  provision  was  not  qualified  by 
anything  farther,  I  am  of  opinion  that 
nha/b  is  made  by  that  section  an  act  of 
bankruptcy  is  made  entirely  invalid  as 
against  the  trustee  in  bankruptcy.  If 
that  was  all,  I  am  of  opinion  that  the  cre- 
ditor would  obtain  no  benefit  under  the 
seizure  and  sale  as  against  the  trustee. 

But  then  that  is  qualified  by  section 
87,  and  the  question  is,  how  nir  is  it  so 
qualified? 

[His  Lordship  read  the  section.] 

I  am  of  opinion  in  the  first  place  that 
that  justifies  the  sherifi*  in  selling,  and 
as  he  is  to  go  on  to  a  sale,  I  am  clearly  of 
opinion  that  it  must  be  the  intention  of 
the  legislature  that  the  sale  should  carry 
the  property  to  the  purchaser  under  the 
sale,  b^use  it  proves  that  the  sheriff  is  to 
retain  thepToo^ds,aodif  a  petition  is  pre- 


sented within  fourteen  days  he  is  to  hold 
the  proceeds  of  the  sale,  after  dedu<rting 
expenses,  in  trust  to  pay  the  same  to  the 
trustee.  It  cannot  be  intended  that  if  the 
creditors  think  it  for  their  benefit  to  do 
so,  they  could  go  to  the  purchaser  and 
say  that  the  goods  are  the  goods  of  the 
tcustee.  In  that  case  the  purchaser  would 
surely  have  had  some  reme^  given  to 
him  over  against  the  sheiifP,  who  does 
not  warrant  the  title.  I  thiijc  therefore 
the  trustee  is  only  entitied  to  tbe  pro- 
ceeds of  <^e  sale  after  deducting  ex- 
penses. That  must  have  been  the  mten- 
tion,  otherwise  the  sheriff  would  not  be 
able  to  sell  at  all.  And  then  I  do  not 
tiiink  it  can  make  any  difference  that  the 
creditor  is  himself  the  purchaser.  The 
section  in  the  Act  of  1861  (section  78) 
requiring  the  sale  to  be  by  auction  is  now 
repealed,  and  there  is  nothing  to  prevent 
the  sale  being  made  to  the  execution  cre- 
ditor. 

If,  thereibre,  the  sheriff  receives  notice 
of  a  petition  within  fourteen  days,  I  am  of 
opimon  that  the  trustee  only  succeeds  to 
the  proceeds  of  sale,  and  though  the  cre- 
ditor might  be  in  a  better  pontion  after  the 
fourteen  days  have  expired,  he  cannot  be 
in  a  worse ;  and  the  trastee  cannot  be  en- 
titled to  more  than  if  the  petition  had 
been  presented  within  that  period. 

Neither  do  I  think  it  makes  any  differ- 
ence that  the  sale  was  made  by  two 
separate  bills  of  sale.  I  am  of  opinion 
that  on  the  true  construction  of  section 
87  the  sheriff  is  to  go  on  selling  till 
enough  has  been  realized  to  satisfy  the 
debt  and  costs ;  and  if  the  goods  are  in 
two  different  places  and  some  are  sold  on 
one  day  and  tiie  rest  on  the  day  after — 
and  so  on,  without  limiting  the  number  of 
sales — aQ  the  sales  would  be  to  satisfy  a 
single  execution,  and  would,  1  think,  come 
within  section  87  of  the  Act. 

I  now  come  to  the  real  question — Who 
is  entitied  to  the  proceeds  of  the  sale  ? 
I  think  that  by  section  6,  sub-section  5, 
the  seizure  and  sale  are  made  void  as  re- 
gards the  execution  creditor.  Then  sec- 
tion 87  says  that  the  sheriff  is  to  be  pro- 
tected, but  it  does  not  say  that  the  cre- 
ditor is ;  because  if  a  petition  is  presented 
within  fourteen  davs  the  money  is  to  be  paid 
to  the  trustee,  and  therefore  the  execution 


Digitized  by 


Google 


78 


OASES  m  BANZEUPTCT: 


[N.S. 


is,  in  that  case,  void  as  against  the  execu- 
tion creditor,  and  the  money  is  the  money 
of  the  trustee.  The  real  question  is  as  to 
the  meaning  of  the  remaming  words  of 
the  section,  that  in  case  no  notice  of  a 
petition  is  served  within  fourteen  days,  the 
Bheri£f  may  deal  with  the  proceeds  of  such 
sale  in  the  same  manner  as  he  would  have 
done  had  no  notice  of  the  presentation  of 
a  petition  been  served.  I  have  no  doubt, 
in  the  first  place,  that  they  protect  the 
sheriff,  and  that  he  is  not  liable  if  he  pays 
the  money  due.  Then  ought  they  to  be 
held  to  mean  that  the  money,  which, 
while  it  was  in  his  hands,  was  the  pro- 
perty of  the  trustee,  is  made  the  property 
of  the  creditor.  Is  that  the  effect,  or 
does  it  only  mean  that  the  sheriff  may 
band  over  the  money,  but  that  it  remains 
the  money  of  the  trustee  P  I  am  of 
opinion  that  if  the  legislature  had  in- 
tended to  make  that  valid  which  was 
otherwise  void,  it  would  have  done  so  in 
express  terms,  and  that  the  money  re- 
mains the  money  of  the  trustee. 

Reference  was  made  to  the  correspond- 
ing section  (section  73)  of  the  Act  of  1861. 
It  provides  that  after  seven  days  the  sheriff 
may  hand  over  the  proceeds  of  sale  to 
the  execution  creditor,  "who  shall  bo 
entitled  thereto,  notwithstanding  such 
act  of  bankruptcy,  unless  the  debtor 
be  adjudged  bankrupt  within  fourteen 
days  from  the  day  of  the  sale."  That, 
of  course,  is  plain  enough,  but  there  are 
no  similar  words  in  the  present  section, 
and  we  are  left  to  infer  tiie  intention  of 
the  legislature.  On  the  one  side  it  is 
said  they  did  not  intend  to  alter  the  law, 
but  left  out  the  words  as  superfluous. 
On  the  other  side  it  is  said  that  they  did 
intend  to  alter  the  law.  I  do  not  think 
the  leaving  out  of  the  words  is  conclu- 
sive, because  in  many  instances  in  the 
Act  of  1869  words  have  been  altered 
without  any  intention  of  altering  the 
meaning.  But  in  this  cnse  I  think  ex- 
press words  were  required  to  render  valid 
what  a  previous  section  had  rendered  in- 
valid as  an  act  of  bankruptcy.  And  I  do 
not  think  the  consequences  of  this  view 
BO  alarming  as  to  render  it  undesirable  to 
adopt  this  view.  A  petition  may  be  pre- 
sented after  the  fourteen  dayshave  expired 
at  any  time  within  a  year,  and  that  invali- 


dates all  transactions  subsequent  to  the 
seizure  and  sale  with  notice  of  that  act  of 
bankruptcy.  I  do  not  see  therefore  why 
the  legislature  should  not  render  the  act 
of  bankruptcy  itself  invalid.  I  do  not 
see  why  that  seizure  and  sale  should  be 
made  a  test  of  insolvency,  and  yet  that 
the  execution  creditor  should  himself  be 
protected.  It  is  true  that  that  was  done 
under  the  Act  of  1861 ;  but  I  think  it  is 
more  reasonable  to  hold  that  the  trans- 
action with  the  execution  creditor  should 
be  invalid  as  well  as  any  subsequent 
transaction,  and  there  being  no  contrary 
provision  in  the  present  Act,  I  think  tiie 
creditor  is  not  entitled  to  keep  the  money. 
As  there  is  a  substantial  alteration  in 
the  order  there  will  be  no  costs  of  the 
appeal. 

Discharge  the  order  of  the  Begit- 
trar,  directing  th«  goods  to  ho 
deUvered  up,  and  order  payment 
by  the  creditor  of  the  amoitnt 
received  for  his  debt.  No  costs  of 
the  appeal. 

The  execution  creditor  was  deeirons  of 
appealing  from  so  much  of  this  decision 
as  determined  that  he  was  not  entitled  to 
keep  the  money,  and  by  special  leave  the 
matter  was  reheard  before  the  full  Court, 
ilfr.  Little  and  Mr.  Bobsoii,  for  tiie  ap- 
pellant. 

Mr.  Be  Oex  and  Mr.  Botner,  for  tlie 
trustee. 

The  following  additional  authoritim 
were  referred  to — 

Slater  v.  Pinder,  40  Law  J.   Rep. 
(N.S.)  Exch.  146 ;  8.  c.  Law  Bep.  6 
Exch.  228  i 
Edwards  v.  Smrshrook,  3  B.  &  S.  280; 
s.  c.  32  Law  J.  Rep.  (n.s.)  Q.B.  45  ; 
Ex  parie  Roche;  re  Hall,  40  Law  J. 
Rep.  (n.s.)   Bankr.  70  ;  s.  c.  Law 
Rep.  G  Chanc.  795 ; 
Belcher  v.  MaQiiay,   12  Mee.  &  W. 
102  ;  8.  c.  1  Dowl.  &,  L.  P.O.  441 ; 
13  Law  J.  Rep.  (n.s.)  Exch.  49  ; 
Ex  parte  Pearson;  re  Mortimer,  42 
Law  J.  Rep.  (n.s.)  Bankr.  44 ;  a.  c. 
Law  Rep.  8  Chanc.  667. 

In  the  absence  of  the  Loi-d  Chancellor 
LOED  JubTiCE  James  (on  May  8),  read 
his  Lordship's  judgment  as  fellows- 
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The  fikota  in  tibia  case  are  very  simple 
and  may  be  stated  withoat  detail;  bat 
(he  qoeation  raised  is  one  of  gpi'eat  general 
importance   under  the  Bai^cmptcj  Act 
of  1^9.    The  bankrupt  is  a  trader.    The 
appellant  on  the  30th  of  June,  1873,  re- 
covered jndg^ent  aeainst  him  for  a  debt 
exceeding  ^02.,  and  on  the  same  day  a 
fi.  fa.  issued  and  the  sheriff  seized  under 
the  judgment.    The  g^oods  seized  were 
assigned  to  the  appellant,  the  execution 
creditor,  who  paid  the  sheriff  the  pur- 
chase    money;    and    the    sheriff,    after 
deducting  rent  and  poundage,  paid  back 
to    the    fq>peUant   the  sum  for    which 
the  levy  was  made.    All  this  occurred 
more  than  fourteen  days  before  the  peti> 
tion  in  bankrupts  was  presented  on  the 
1st  of  August,  1873.  There  is  no  attempt 
now  made  to  impeach  the  regularity  or 
good  faith  of  the  assignment  to  the  execu- 
tion creditor,  and  the  case  is  practically 
the  same  as  if  the  goods  seized  had  been 
sold  to  a  stranger  and  the  execution  cre- 
ditor had  been  paid  his  debt  out  of  the 
proceeds.    The  question  is,  under  the 
ciroumstanoes  I  have    stated,  can    the 
execution    creditor    retain  the    amount 
which  has  been  paid  to  him,  and  is  the 
trustee  iu  bankruptcy  entitled  to  recover 
either  that  amount  or  the  goods  seized  P 
The  6th  section  of  the  Bankruptcy  Act, 
1869,  provides  that  one  of  the  acts  or 
defiuilts  which  shall  be  deemed  to  be 
an   act  of   bankruptcy  shall  be    when 
"  exeoution  issued  against  the  debtor,  or 
any  legal   process    for  the   puroose  of 
obtaining  payment  of  not  less  than  502. 
has,  in  <£e  case  of  a  trader,  been  levied 
by  seisnre  and  sale  of  his  goods ;"  and 
the  11th  section  provides  that  "  the  bank^ 
mptcy  of  a  debtor  shall  be  deemed  to 
have  relation  back  to,  and  to  commence 
at  the  time  of  the  act  of    bankruptcy 
being  completed  on  which  the  order  is 
made  adjudging  him  to  be  bankrupt."  It 
is  necessary  to  consider  whether  these 
sections,  making  the  suffering  of  a  levy 
by  seizure  and  sale  an  act  of  bankruptcy, 
avoid  or  make  inoperative  the  seizure  and 
sale  itself;  and  in  my  opinion  they  do  not. 
It  is  true  that  under  this,  as  UEtder  pre- 
vious statutes  of  bankruptcy,  two  acts 
are  specified  which,  if  done  by  the  bank- 
mpt,  are  not  only  acts  of  bankruptcy, 


but  are  also,  if  followed  hj  bankruptcy, 
void.     One  is  a  conveyance  or  assignment 
of  the  bankrupt's  property  for  the  benefit 
of  creditors,  and  the  other  is  a  convey- 
ance or  assignment  fraudulent,  or  by  way 
of  fraudulent  preference.    It  is  to  be  ob- 
served that  as  to  one  of  these  acts— 
namely,  a  conveyance  or  assignment  by 
way  of    fraudnient    preference — special 
provisions    have    always    been  mode  in 
bankruptcy  legislation,   making  such   a 
conveyance  or  assignment  void  by  express 
enactment  and  reducing  it  accordingly; 
and  as  to  the  otiier— namely,  a  convey- 
ance in  trust  for  all  creditors — ^it  has  been 
held  &om  the  earliest  times  of  bankruptcy 
law  that,  as  the  effect  of  such  a  conveyance 
must  be  to  delay  or  defeat  creditors,  the 
law  will  presume  an  intention  to  delay  or 
defeat  creditors,  and  the  conveyance  would 
therefore  be  invalid  as  against,  and  per- 
haps even  without  reference  to  the  policy 
of  the  Bankruptcy  Laws;  while,  as  regards 
both  these  acts,  it  is  to  be  observed  that 
they  are  the  voluntary  acts  of  the  bank- 
rupt, and,  on  the  same  principle  that  they 
were  originally  styled  "acts"  of  bank- 
ruptcy, may  fairly  be  avoided  and  reduced 
so  as  to  bring  back  into   the  general 
estate  the  property  affected  by  them.    An 
execution,  on  the  other  hand,  levied  against 
the  goods  of  a  trader  by  his  creditor  is 
the  act,  not  of  the  trader,  but  of  the  cre- 
ditor ;  and  the  creditor,  on  his  part^  ia 
doing  nothing  which  is  censurable  either 
morally  or  legally.     He  is  simply  using 
the  process  of  law  which  he  is  entitled  to 
use  ;  and  nothing  short  of  express  words 
would,  in  my  opinion,  be  adequate  to  cut 
down  or  deprive  him  of  the  effect  of  an 
exeoution  which  ex  eonces$i»  he  was  en- 
titled as  of  right  to  put  in  force.    But 
there  is  another  consideration  which,  as 
it  seems  to  me,  makes  a  marked  differ, 
ence  between  the  case  of  a  general  or 
fraudulent  conveyance  by  a  bankrupt  and 
the  case  of  an  execution  levied  adversely 
upon  his  goods.     In  the  case  of  a  general 
conveyance  or  assignment  which  defeats 
or  ddays  creditors,  the  conveyance  or 
assignment  must  either  be  wholly  set  aside 
or  must  remain  entirely  effective ;  there  is 
no  via  media.  Bankruptcy,  if  the  convey- 
ance is  not  set  aside,  would  have  nothing 
to  operate  upon,  and  would  be  a  mockery. 
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So  also  in  the  case  of  a  fraadnlent  pie- 
feience ;  if  the  fraadalent  preference  is 
not  avoided  it  remains  valid,  and  the  pro> 
perty  is  absolatelj  withdrawn.  There  is 
no  qualified  or  conditional  mode  or  mea- 
sure of  redress  pointed  out.  But  in  the 
case  of  a  seizure  and  sale  it  is  altogether 
different.  The  Act  of  1869  has  expressly 
provided,  bv  the  87th  section,  that,  in  the 
case  of  such  a  sale,  the  sheriif  is  to  hold 
the  proceeds  of  sale  in  his  hands  for  four- 
teen days,  and  if  he  has  notice  during 
that  time  of  a  hanknipt<^  petition  pre- 
sented against  the  trader  he  is  to  hold  the 
proceeds,  after  deducting  expenses,  for 
the  trustee  in  bankruptcy ;  and  it  is  only 
in  case  during  these  fourteen  days  he  has 
no  such  notice  that  he  may,  at  tixe  end  of 
the  time,  hand  over  the  proceeds  to  ihe 
execution  creditor,  which  is,  in  ftot,  what 
was  done  in  this  case.  This  appears  to 
me  to  be  the  very  clear  and  snfi&oient 
machinery  given  by  the  Act  itself  for  the 
purpose,  not  of  rendering  invaUd  the 
execution  or  seizure  or  sale,  but  of  giving 
to  creditors  of  a  trader  a  limited  and 
qualified  right  to  arrest  the  proceeds  of 
sale,  if  they  choose  to  do  so  with  diligence. 
The  convenience  of  such  an  arrangement 
is  obvious,  and  if  it  had  been  intended  by 
the  Leg^islature,  in  making  seizure  and 
sale  of  the  goods  of  a  trader  an  act  of 
bankruptoy,  to  make  the  seizure  and  sale 
always,  and  ipto  facto,  invalid  as  against 
a  bankruptoy  supervening,  it  would,  in  my 
opinion,  nave  been  much  better  and  mu(m 
more  natural— and  it  would  certainly  have 
been  much  incn«  simple— to  have  enacted 
at  onoe  that  there  should  be  no  process 
by  seizure  and  sale  against  the  goods  of  a 
tradOT  in  any  case  whatever.  The  con- 
clusion which  I  draw  from  the  sections  of 
the  Act  to  which  I  have  referred  is  forti- 
fied by  the  other  provisions  of  the  Act. 
I  cannot  find  in  the  l5th  and  17th  sections 
any  words  which  would  vest  in  the  trustee 
either  the  property  itself  (the  completed 
sale  of  which  to  a  third  party  is  made  the 
commencement  of  the  bankruptcy)  or  the 
proceeds  of  ihe  sale  which  never  be- 
u>nged  to  the  bankrupt.  The  95th  sec- 
tion also  appears  to  me  to  assume  that 
the  seizure  and  sale  of  the  goods  of  a 
trader  had  not  been  made  inTOlid  by  the 
earlier  portion  of  the  statute,  bat  that 


certain  qualified  jmrnsitms  only  had  been 
made  with  regard  to  the  proceeds  of  sale. 
On  the  whok^  I  am  of  opinion  tiiat  the 
trustee  in  bankruptcy  has  in  this  case  no 
right  to  recover  either  the  goods  or  the 
proceeds,  and  that  the  summons  before 
the  registrar  ought  to  have  been  dismissed 
with  costs. 

LoBD  Justice  Jahxs  then  proceeded  aa 
follows — 

Speaking  for  myself  I  aitirefy  concur 
in  the  condusionB  arrived  at  by  the  Lord 
Chancellor.     Even  if  the  case  had  rested 
entirely  upon  the  language  of  the  5th 
sub-section  of  the  6th  section  of  the  Aoi 
of  1869  it  would  have  been  tiie  duty  of 
the  Court  if  posmble  to  construe  tiie  words 
of  that  section  in  such  a  way  as  not  to 
invalidate  the  act  of  the  shoriff  done  in 
strict  obedience  to  the  law.    I  am  of 
opinion  that  we  can  so  construe  the  Act 
as  not  to  make  the  title  of  the  purchaser, 
which  is  derived  &om  the  sale  tiiereby 
authorised  to  be  made,  invalid,  by  calling 
in  aid  the  language  of  the  11th  section  of 
the  Act,  and  treating  the  seizure  and  sale 
as  the  act  of  bankruptcy  to  the  comple- 
tion of  which  the  bankruptcy  is  to  be 
deemed  to  have  relation  back,  and  at 
which  it  is  to  be  deemed  to  oommenoe. 
If  the  act  of  bankruptcy  is  the  act  of 
the  bankrupt  himself,  then  the  title  of 
the  trustee  relates  Iwck    to  the  doing 
of  the  act  which  preceded  the  adjudioa- 
tion  so  as  to  avoid  the  aot  itscdf.    Bat 
where,  as  in  this  case,  the  aot  is  not 
the  vcJnntary  aot  of  the  bBokrc^>t,  but  a 
proceeding  in  moitmn,  the  title  of  the 
trustee  relates  back  to  the  completion  of 
the  transaction  only.    It  is  not,  however, 
in  my  opinion,  necessary  to  rely  upon  this 
distinction.    In  spite  of  the  mbseqarat 
buikruptoy  of  the  execution  debtor  the 
seizure  remains  good,  the  sale  reaudia 
good  and  the  legal  consequences  of  the 
seizure  and  sale  must  remain  good,  except 
so  far  as  the  law  interferes  with  those 
legal  consequences.     The  law  itself  (sec- 
tion 87  of  the  Act  of  1869)  provides  that 
the  sheriff  shall  hold  the  proceeds  o(  sale 
for  fourteen  days,  and  if  no  notice  of  the 
presentation  of  a  bankruptcy    petiiaou 
against  the  debtor  is  served  upon  him 
within  the  fourteen  days,  he  is  to  deal 
with  the  proceeds  of  sale  in  the  usual 
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ynj.  In  other  words,  he  is  to  hand  over 
the  proceeds  of  sale  to  the  ezecntion  ore* 
ditor,  onless  they  are  intercepted  by  the 
presentation  within  the  fourteen  days  of 
a  bankruptcy  petition  ag^aJnst  the  debtor. 
It  is  only  within  that  period  of  fourteen 
days  that  the  rights  of  the  ezecntion 
creditor  are  liable  to  be  interfered  with, 
and  that  period  is  the  limit  of  the  rights 
of  the  general  creditors. 

LoBD  Justice  Mellish  said  that  sitting 
alone  he  coold  not,  consistently  with  wfai^ 
was  said  by  Martin,  B.,  in  Slater  v.  Finder 
(nbi  supra),  hold  that  seiztlre  and  sale, 
which  were  made  an  act  of  bankruptcy  by 
the  5th  sub-section  of  section  6,  were  not 
rendered  absolutely  void  by  a  subsequent 
adjudication  of  bankruptcy  by  the  openu 
tion  of  the  doctrine  of  relation  back.  He 
was  glad  that  a  fuller  examination  of  the 
Act  justified  the  conclusion  that  the 
aeizure  and  sale  were  not  rendered  void 
by  the  provision  which  made  them  an  act 
of  bankruptcy. 


Solicitors — Hr.  O.  L.  Nonnan,  for  the  appellant; 
Mr.  A.  E.  Sydney,  for  the  trustee. 


Bacoh,  C.J. 

1874. 

Jan.  19. 


} 


Ex  parte  lowenthal  j 

Me  lOWENTHAL. 


Debtor's  Sumnwnt — Particulars  of  De- 
mand — Begistered  Officer  of  Banking  Com- 
jpany — Bankruptcy  Act, 1869,  s.  7 — Bank- 
ruptcy Rides,  1870,  r.  16. 

B.  filed  an  affidavit,  on  which  a  debtor's 
tummon*  was  issu&J,  and  therein  stated 
thai  he  was  the  public  registered  officer  of 
a  company,  and  that  he  was  duly  authorise 
by  the  company  to  make  the  affidavit,  but 
he  did  not  say  that  he  was  authorised  to  sue 
out  the  summons ;  an  objection  was  taken  to 
this,  but  the  Court  held  thai  rule  15  of  the 
Bankruptcy  Bides,  1870,  had  been  suffi- 
ciently complied  with,  and  dismissed  the 
appeal. 

This  was  an  appeal    from  an   order 
made    by  the   County  Court  Judge  at 
Manchester. 
Kbw  Saana,  43. — Baxxb. 


Emil  Lowentfaal,  the  appellant,  formerly 
carried  on  business  at  Sierra  Leone,  bat 
had  since  been  a  merchant  at  LiverpooL 
The  Sheffield  Banking  Company  were 
creditors  of  Lowenthal  as  indorsees  for 
valae  of  two  bills  of  exchange  amounting 
tog^ether  to  2,4832. 14>.  9d.,  which  became 
due  in  January  and  March,  1873,  and 
which  had  been  dishonoured 

On  the  24th  of  October,  1873,  James 
Henry  Barber  filed  an  affidavit  in  which 
he  stated  that  he  was  "  duly  authorized  by 
the  Sheffield  Banking  Company  to  make 
this  affirmation  on  its  behalf,"  and  then 
set  out  the  dates  of  the  two  bills  and  tiie 
names  of  the  respective  drawers  and 
acceptors,  and  further  stated  that  on  the 
previous  6th  of  October  he  had  caused 
applications  to  be  made  to  Lowenthal 
peraonally  for  payment  of  the  debt,  but 
he  did  not  state  that  he  was  authorised 
to  sue  out  the  summons.  On  the  same 
day  a  debtor's  summons  was  issued  de- 
manding payment  to  the  Sheffield  Bank- 
ing Company  of  the  above  amount. 

Lowenthal  filed  an  affidavit  denying  the 
debt,  and  raising  various  technical  objec- 
tions to  the  affidavit  filed  by  Barber.  On 
the  14th  of  November,  IS'/S,  the  matter 
was  heard  before  the  Couniy  Court  Judge, 
who  overruled  the  objections  and  ordered 
Lowenthal  to  enter  into  a  bond  with  two 
sureties  for  payment  of  the  amount 
which  should  be  fonnd  due.  From  this 
order  the  present  appeal  was  brought. 

Mr.  Little  and  Mr.  Tale  Lee,  tor  the 
appellant. — The  affidavit  of  Barber  is 
insufficient  because  it  does  not  comply 
with  the  requirements  of  rale  15  of  the 
Bankruptcy  Rules,  1870,  by  stating  that 
he  is  authorised  to  sae  out  the  sum- 
mons— 

Ex  parte  GraUon,  2  Mont.  D.  &  D. 

401; 
Be  Hodges,  Law  Rep.  8  Chanc.  204. 

The  affidavit  is  impmect  because  it 
does  not  shew  at  what  time  the  liability 
of  Lowenthal  arose,  or  whether  he  was 
an  indorser  of  the  bills,  or  from  whom 
the  company  were  indorsees  for  value— 
Ex  parte  Smith,  6  Law  J.  Bep.  (n.s.) 
Chanc.  869. 

There  is  no  evidence  that  the  bills  of 
exchangee  were  presented  for  payment  to 
the  drawer  and  acceptor.    This  is  necee- 
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saiy  at  commoa  law  and  most  be  so  in 
bankruptcy. 

On  the  merits  of  the  case  it  was  very 
donbtfol  whether  the  claim  would  succeed, 
and  therefore  the  debtor  ought  not  to 
have  been  asked  to  give  security — 

Ex  parte  Weir,  Law  Bep.  7  Chanc. 
319. 

Mr.  Be  Gex  and  Mr.  Winslow,  for  the 
company,  were  not  called  upon. 

Bacon,  C.J. — In  my  opinion  the  only 
objection  that  has  been  taken  cannot  be 
sustained.  The  Act  of  Parliament  re- 
quires that  the  summons  shall  be  in  the 
prescribed  form,  as  here  unquestionably 
it  is,  resembling  as  nearly  as  circum- 
stances will  admit  a  writ  issued  by  one  of 
her  Majesty's  superior  Courts.  The  sam- 
mons  here  requires  the  debtor  to  pay  the 
Sheffield  Baiddng  Company  the  sum  in 
question,  being  the  sum  claimed  accord- 
ing to  the  particulars  thereunder  annexed, 
and  states  that  in  default  of  his  doing  so 
he  will  have  committed  an  act  of  baiik- 
mptcy.  The  Act  of  Parliament  further 
provides  that  any  debtor  served  with  such 
summons,  admitting  that  the  summons  is 
sufficient,  may  apply  to  the  Court  in 
the  prescribed  manner,  and  within  the 
prescribed  time,  to  dismiss .  such  sum- 
mons upon  the  ground  that  he  is  not 
indebted  to  the  creditors  serving  snoh 
summons,  or  (hat  he  is  not  indebted 
to  such  an  amount  as  will  justify  the 
creditor  in  presenting  a  bankruptcy  pe- 
tition against  him,  and  the  Court  may 
dismiss  the  summons  with  or  without 
costs  if  satisfied  with  the  allegations 
made  by  the  debtor,  or  it  may,  upon  such 
security  being  given  as  the  Court  may 
require  for  payment  to  the  creditor  of 
the  debt  alleged  by  him  to  be  due,  and 
the  costs  of  establishing  such  debt,  stay 
all  proceedings  upon  the  sumillons,  and 
have  the  matter  inquired  into  before  this 
or  any  other  Court  of  competent  juris- 
diction. Now  in  this  case  the  demand  is 
made  by  a  person  who  calls  himself  the 

Snblic  registered  officer  of  the  bank — that 
I  to  say,  the  officer  appointed  under  the 
Act  of  Parliament  to  represent  this  joint 
stock  company,  which  is  entitled  to  sue 
or  be  sued  by  the  officer.  The  demand 
is,  "  I,  the  registered  officer  of  the  com- 


pany, apply  to  you  and  demand  payment 
&om  yon  of  Uie  sum  mentioned  owing  by 
you  to  the  Sheffield  Banking  Company, 
as  the  indorsee  for  value  of  the  bills 
of  exchange  specified  in  the  schedule." 
Now  the  schedule  specifies  that  he  is  the 
drawer  of  the  two  bills  of  exchange,  and 
adopting  the  ruling  read  from  one  of  the 
cases  cited  he  did  in  the  most  explicit  man- 
ner convey  to  the  debtor  the  nature  of  the 
demand  made  against  him,  and  the  trans- 
action out  of  which  the  liability  arose. 
The  summons  is  still  m<»:e  explicit,  if 
possible,  than  it  should  necessarily  be, 
because  it  sets  out  the  sum  claimed  for 
the  banking  company  by  its  registered 
officer,  and  requires  the  payment  thereof 
to  be  made  to  them.  The  affidavit  of  iLe 
registered  officer  in  support  of  it  describes 
the  registered  office  as  duly  authorised 
to  make  that  affidavit.  Every  requisition 
of  the  Act  of  Parliament  is  properly 
complied  with,  and  there  is  no  possibUity 
of  saying  that  the  alleged  debtor  could 
be  in  the  least  misled. 

[His  Lordship,  after  making  some 
remarks  on  evidence,  continued :] 

The  case  of  Re  Hodges  {vJbi  tupra)  is 
totally  different  If  I  might  take  the 
liberty  of  saying  so  I  should  say,  that  I 
concur  entirely  with  the  observations 
there  made,  that  the  creditor  suing  must 
comply  with  the  statute,  and  in  all  proper 
forms  strictly  comply  with  it.  There  the 
case  was  that  Leathley  who  sued  was 
the  secretary  of  a  joint-stock  company, 
limited.  He  was  not  holding  the  office 
of  a  public  registrar  or  registered  officer 
conferred  or  at  least  recogiiised  by  that 
statute.  He  described  himself  only  as 
secretary ;  the  demand  was  that,  unless 
the  debtor  paid  t^  1622.  claimed  by  the 
secretary  within  the  specified  time,  he 
would  have  committed  an  act  of  bank- 
ruptcy. But  when  that  was  looked  into 
it  was  quite  clear  that  the  requisitions  of 
the  Act  of  Parliament  were  not  complied 
with. 

It  is  said  that  there  were  in  this  case 
some  laches  on  the  part  of  the  creditor, 
because  he  did  not  produce  the  bills  of 
exchange.  I  cannot  admit  that  as  a 
reason.  J£  the  Judge  then  dealing  with 
the  matter  had  to  try  whether  or  not 
there  was  a  liability  upon  the  biUs  of 
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exchange  the  prodaction  of  the  bills 
would  be  absolutely  necessary.  Bat  he 
had  no  snch  question  to  tr^,  or  any 
aathoriiy  to  look  into  such  matters.  All 
he  had  to  consider  was  whether  the  pro- 
▼isions  of  the  statute  were  complied  with 
by  haying  upon  the  oath  of  the  public  re- 
gistered officer  on  behalf  of  the  company 
a  statement  that  this  sum  was  due  upon 
these  bills  of  exchange.  The  case  then 
being  within  the  7th  section  of  the  Act 
of  Parliament,  if  the  Court  is  satisfied 
with  the  allegations  made  by  the  debtor, 
the  Judge  is  to  dismiss  the  summons,  but 
if  not  he  is  bound  to  require  securify  in 
order  to  put  the  matter  into  train  for 
investigation.  The  production  of  the 
bills  of  exchange  is  not  necessary,  and 
would  not  be  attended  to  as  an  answer  to 
the  demand.  That  was  not  the  question. 
It  may  have  been  that  there  was  no  pre- 
sentation or  acceptance,  or  it  may  happen 
that  they  were  duly  presented,  and  no 
notice  had  been  given  to  the  drawer,  and 
the  drawer  may  therefore  be  discharged. 
All  that  comes  within  the  order  of  the 
learned  Judge,  and  all  that  the  debtor  is 
open  to  try  for  himself,  but  only  upon 
the  conditions  stated  ;  and,  notwithstand- 
ing what  has  been  said  about  the  difficulty 
of  g^etting  security,  I  must  think  that  those 
conditions  were  reasonable  since  they  are 
prescribed  by  the  statute  itself.  If  the 
debtor  entereid  into  the  requisite  security 
he  might  tiy  the  action,  but  be  cannot 
without  doing  so.  In  my  opinion  all  the 
requisite  formalities  were  complied  with. 
The  objections  which  the  learned  Judge 
overruled  at  the  time  must  be  overruled, 
and  this  appeal  be  dismissed  with  costs. 


Solicitors— Mr.  H.  G.  Field,  agent  for  Hr.  Etty, 
Liverpool,  for  tbe  appellant ;  Heasrs.  Phelps  & 
Sidgwick,  agenta  for  Messrs.  Sale  &  Co.,  Man- 
chester, for  the  lespondents. 


LOBDS  JuSnCK».  1        Ti  _i 

1874  >  P<»"«  I.OWBNTHAL ; 

May  29.      J 


Be  LOWENTHAI,. 


Foreign  Bill — Notice  of  Dishonour. 

Though  a  foreign  hill  of  exchange  mutt 
be  presented  by  a  notary  public  and  pro- 
tested, to  render  the  drawer  liable,  notice  to 
the  drawer  that  the  bill  has  been  "duly 
presented  for  payment  and  dishonoured"  it 
sufficient  icithout  specific  notice  of  protest. 

This  was  an  appeal  from  an  order  of 
the  Chief  Judge,  affirming  an  order  of 
adjudication  of  the  Judge  of  the  County 
Court  at  Liverpool. 

The  act  of  bankruptcy  on  which  the 
adjudication  was  made  was  non-oompli- 
ance  with  a  debtor  summons  to  jpay  or 
secure  the  amount  of  a  bill  of  exchange, 
drawn  by  the  debtor,  Emil  Lowenthal, 
which  had  been  dishonoured.  The  cir- 
cumstances are  more  fully  stated  in  the 
report  (ante,  p.  81)  of  the  refiisal  of  the 
Chief  Judge  to  discharge  the  order  for 
security  made  on  the  debtor-summons. 
The  Court  then  intimated  that  any  de- 
fence to  tho  claim  on  the  bill  might  be 
raised  as  a  defence  to  the  adjudication. 

Accordingly,  amongst  other  grounds 
urged  for  annulling  tite  adjudication,  it 
was  alleged  that  the  claim  on  the  bill 
against  Lowenthal  as  drawer  was  not 
sustainable,  because  notice  of  protest  was 
not  given,  as  well  as  notice  of  dishonour, 
tbe  bill  being  a  foreign  bill,  drawn  in 
Sierra  Leone.  The  letter  of  notice  was 
sent  by  the  Bank  of  Sheffield,  the  holders 
of  the  bill,  by  a  letter  of  the  manager, 
partly  printed  and  partly  ¥rritten,  as  fol- 
lows:— 

"  I  have  to  inform  yon  that  your  draft 
on  Southam,  Wyhe  Sf  Co.,  of  Manehetter, 
dated  the  23rd  of  September,  1872,  at 
ninety  days'  tight,  accepted  on  the  21st  of 
October,  1872,  due  on  the^nd  of  January, 
1873,/or  1,497Z.  13».,  has  been  duly  pre- 
sented  for  payment,  returned  dishonoured, 
and  now  lies  at  this  bank,  amount  with 
charges,  1,502{.  7».  8d.,  to  which  I  re- 
quest  your  immediate  attention." 

On  this  objection  the  Chief  Judge 
expressed  his  opinion,  that  notice  of  pro- 
test as  well  as  dishonour  was  necessary 
in  the  case  of  a  foreign  bill,  but  that 


Digitized  by 


Google 


84 


CASES  m  BANKRUPTCY: 


[N.S. 


LowenUuJ  had,  in  oonTeraation  with  the 
solicitor  of  the  petitioning  creditor,  recog- 
nised his  liability  on  the  bill  in  such  a 
'way  aa  to  waive  the  objection. 

Mr.  LitUe  and  Mr.  Tate  Lee,  for  the 
appellant. — It  ia  laid  down  in  JBylet  on 
Billt  (9th  ed.),  p.  379,  that  a  foreogn  biU 
most  be  protested,  and  notice  of  protest 
as  well  as  dishonour  mnst  be  gpven  to  the 
drawer  in  order  to  render  him  liable — 

BoHns  y.  Gibson,  1  M.  <fc  S.  288  ; 
citing  a  dictum  of  Lord  Holt  in 

Brough  v.  Parktni,  2  Bay,  993. 
[Mr.  Be  Oex. — The  case  itself  contains 
no  BQoh  dictum.] 

Chodman  v.  Harvey,  4  Ad.  &  E. 
870 ;  B.  c. 6 Nev.  AM.  372 ;  6  Law 
J.  Bep.  (H.8.)  K.B.  260,f 
decides  that  a  copy  of  the  protest  need 
not  be  sent  if  notice  of  the  protest  is  sent, 
but  notice  of  the  protest  is  necessary.  It 
does  not  even  appear  on  the  notice  that 
the  bill  was  presented,  as  a  foreign  bill 
should  be,  by  a  notary  public. 

Mr.  Be  Oex  and  Mr.  Lawrance,  for  the 
respondents,  were  not  called  upon. 

Lose  JcsTicK  James,  having  stated  the 
circumstances,  and  disposed  of  some  other- 
objections,  proceeded. — Then,  it  is  said, 
that  the  notice  did  not  say  in  terms  that 
the  bill  had  been  presented  by  a  notaiy 
public  and  protested.  I  suppose  that  as 
a  colonial  biU  this  bill  must  be  treated  as 
a  foreign  bill,  and  that  it  was  essential 
that  it  should  be  presented  and  protested 
accordingly ;  and  there  seems  to  be  an> 
thority  in  some  of  the  old  cases  that 
notice  of  dishonour  must  be  accompanied 
by  a  copy  or  memorial  of  the  protest. 
Bat  the  first  time  the  clear  question 
arose  in  the  Court  of  Queen's  Bench  in 
Chodman  v.  Harvey  (ubi  supra)  it  was 
treated  as  clear  that  a  letter  which  stated 
the  fact  of  dishonour  and  protest  did 
contain  sufficient  notice  of  dishonour  and 
protest.  There  there  was  no  statement  as 
to  how  and  by  whom  the  bill  was  pre- 
sented or  protested,  but  only  that  it  was 
presented  for  acceptance,  refosed  and  pro- 
tested for  non-acceptance.  So  here,  send, 
ing  a  notice  to  a  person  abroad,  he  says 
the  bill  has  been  duly  presented  for  pay- 
ment, and  returned  ^shonoured.  The 
drawer  to  whom  notice  is  sent  most  be 


presumed  to  know  the  law,  and  he  knows 
the  object  with  which  the  letto-  is  sent, 
and  under  those  circumstances  the  letter 
contains  quite  sufficient  information  that 
everything  has  been  done  in  due  form  to 
enable  the  holder  to  take  proceedings 
against  the  person  to  whom  the  notice  is 
sent. 

If  the  matter  stood  tiiere  I  think  it 
wonld  be  sufficient^  but  there  is  something 
farther. 

His  Lordship  then  proceeded  to  re&t 
to  the  evidence  of  the  soUcitor  of  the 
bank  in  which  he  stated  that  in  a 
conversation  on  the  subject  Lowenth^ 
had  admitted  his  liability.  In  the  absence 
of  any  contradiction  or  explanation  by 
Lowenthal,  that  was  sufficient  to  shew  a 
waiver  of  any  objection  for  want  of  no- 
tioe,  if  snoh  objection  had  existed.  The 
appeal  must  be  dismissed  with  costs. 

LoKD  JustiCB  Mkt.TiIbh  ooncarred. 


Solicitora— Ur.  H.  O.  Field,  agent  for  Mr.  Etty, 
LiTerpool,  for  the  appelUnt ;  Means.  Vbiifs  b 
Sidgwick,  agents  for  Heesn.  Sale  &  Co.,  Uu- 
cheater,  for  the  respondents. 


Ex  parte    tasist  ; 

Be  BASPEB. 


[IN  THE  FULL  COURT  OF  APPEAL.] 

Selbobms,    L.C." 
James,  L.J. 
Hellish,  L.J. 

1873.       y 

Dec.  19. 

1874 
Jan.  16. 

Bankntptcy  Act,  1869,  •.  127— Stj^ 
dency  of  Compontion — Benevolent  Mo- 
tives —  Order  of  Btscharge  —  BissenOeiU 
Creditor. 

All  the  creditors  of  H.,  eteepi  one,  agreed 
to  acetpt  a  composHion,  and,  having  the 
necessary  majority,  gave  the  debtor  hit  du- 
charge.  The  dissentient  creditor  applied  to 
the  Gowity  Court  to  have  the  order  <^  dis- 
charge rescinded,  on  the  ground  that  it  had 
been  granted  withotU  proper  care  and  from 
motives  of  benevolence.  From  the  evidence 
it  appeared  that  the  creditors  did  not  wish 
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to  tee  the  debtor  ruined,  and  also  that  the 
main  part  of  the  debtor's  property  eon- 
aisted  of  an  equity  of  redemption  which 
might  have  taiten  time  to  realize.  No  case 
of  fraud  having  been  proved  the  County 
Court  Judge  refuted  the  application,  and 
this  decision  was  affirmed  both  by  the  Chief 
Judge  and  on  appeal  by  the  full  Court. 

This  was  an  appeal  from  an  order  of 
Bacon,  C.J.,  dismissing  an  appeal  &om 
the  decision  of  the  Judge  of  the  Conntj 
Court  of  Yorkshire,  holden  at  Kingston- 
npon>Hull. 

The  case  is  reported  in  42  Law  J.  Bep. 
(K.S.)  Bankr.  109. 

Mr.  Yate  Lee  appeared  for  the  appellant, 
the  only  dissentient  creditor. 

Mr.  De  Oex  and  Mr.  Bagley,  for  the 
debtor,  were  not  called  upon. 

Thbib  Lobdships  were  of  opinion  upon 
the  evidence  that  no  sufficient  ground 
had  been  shewn  for  disturbing  the  de- 
cision of  the  Court  below,  and  dismissed 
the  appeal  with  costs. 


SoUdton — Hr.  J.  L.  Morris,  agent  for  Mr.  T.  Sporr, 
of  Hull,  for  appellant;  Messrs.  Fiankish  and 
Buchanan,  agents  for  Messrs.  Rollit  and  Sons, 
of  Hull,  for  respondent. 


IN  THE  FULL  CX)URT  OF  APPEAL. 


Ex  parte  hollasd  ; 

Be  HENEAOE. 


Caibns,  L.C. 

Jambs,  L.J. 

Melmsh,  L.J. 

1874. 

Feb.  27. 

Married  Women's  Property  Act,  1870 
(33  ^  34  Vict.  c.  93),  «.  12— Debt  eon- 
traded  before  Marriage — Separate  Estate. 

A  married  wonum  having  no  separate 
estate  is  not  liable  uiuier  the  12th  section  of 
the  Married  Wotnen's  Property  Act,  1870 
(33  ^  34  Vict.  e.  93),  to  be  made  bank- 
rupt  in  respect  of  debts  contracted  before 
marriage. 

Whether  if  she  had  separate  estate  she 
eould  be  made  bankrupt,  quaere. 


The  qnesiaon  in  this  case  was  whether 
a  married  woman  could  under  the  12th 
flection  of  the  Married  Women's  Property 
Act^  1870  (33  &  34  Yict.  o.  93),  be  made 
a  bankrupt  in  respect  of  debts  contracted 
before  marriage. 

Judgment  had  been  recovered  against 
Mrs.  Heneage,  who  was  married  on  the 
19th  of  December,  1872,  for  1062.  5».  debt 
and  costs  in  respect  of  money  borrowed 
by  her  shortly  before  her  marriage  from 
the  wife  of  the  present  petitioner,  and  she 
had  been  served  with  a  debtor's  summons 
for  the  amount.  Upon  non-compliance 
with  this  the  creditor  filed  his  petition 
for  adjudication  in  bankruptcy.  Mrs. 
Heneage  had  no  separate  property. 

Mr.  Registrar  Hazlitt  sitting  for  the 
chief  Judge  dismissed  the  petition  and 
the  petitioning  creditor  appealed. 

Mr.  Be  Oe»  and  Mr.  E.  PoUoek,  for  the 
appellant.' — By  the  12th  section  of  the 
Married  Women's  Property  Act,  1870 
(33  &  34  Yict.  c.  93),  it  is  enacted  that 
"  a  husband  shall  not  by  reason  of  any 
marriage  which  shall  take  place  after 
this  Act  has  come  into  operation  be  liable 
for  the  debts  of  his  wife  contracted 
before  marriage;  but  the  wife  shall  be 
liable  to  be  sued  for,  and  any  property 
belonging  to  her  for  her  separate  use 
shall  be  uable  to  satisfy  such  debts  as  if 
she  had  continued  unmarried."  Under 
this  section  we  contend  that  in  respect  of 
debts  contracted  before  marriage  a  mar- 
ried woman  is  in  the  same  position  as  a 
feme  sole,  and  the  liability  to  be  sued 
carries  with  it  all  the  consequences  of 
such  liability,  one  of  which  is  a  liability 
to  be  made  bankrupt.  The  case  is  like 
that  of  a  married  woman  who  by  the 
custom  of  London  carries  on  a  trade  on 
her  sole  account  in  respect  of  which  she 
may  be  made  a  bankrupt — 

Lavie  V.   Philips,   1  Bl.  570;   s.  o. 

3  Burr.  1776. 
It  is  not  necessary  to  shew  that  she  has 
separate  property — 

Bush  V.  Martin,  2  Hurl.  &  C.  311 ; 

B.  0.  33  Law  J.  Bep.  (n.s.)  Exch. 

17; 
Beynon  v.  Jones,  15  Mee.  &  W.  566 ; 

B.  0.  15  Law  J.  Bep.  (n.s.)  Exch. 

303. 
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If  a  raftrried  woman  oonld  not  be  made 
bankrupt  one  creditor  migbt  possesB  bim- 
self  of  the  whole  of  the  separate  propertjr 
of  a  married  woman,  and  pay  his  own 
debt  in  fnll  before  the  other  creditors 
took  anything — 

Johnton  V.  OaUagher,  8  De  Gez,  F. 
&  J.  495 ;   8.  c.  30  Law  J.  Rep. 
(k.8.)  Cbanc.  298. 
They  referred  also  to— 

Ex  parte  Franks,  7  Bing.  762  ; 
Morgan  v.  Knight,  15  Com.  B.  Rep. 
N.S.  669 ;  B.  c.  S3   Law  J.  Rep. 
(N.B.)  C.P.  168 ; 
Chubb  V.  Stretch,  39  Law  J.  Rep. 
(N.S.)  Cbanc.  329 ;  s.  c.  Law  Rep. 
9  Eq.  555 ; 
Sanger  v.  Sanger,  40  Law  J.  Rep. 
(n.8.)  Cbanc.  372  ;  s.  c.  Law  Rep. 
llEq.470. 
Mr.  Borburgh  and  Mr.  Robertson  Orif- 
fiths,  for  Mrs.  Heneage,  were  not  called 
npon  to    support    the  decision    of   the 
registrar. 

Thk  Lord  Chancellok. — It  is  very 
properly  admitted  that  the  application  in 
this  case  mnst  be  founded  entirely  on  the 
Married  Women's  Property  Act,  1870, 
and  the  only  provision  of  that  Act  which 
is  material  to  the  present  question  is 
contained  in  the  I2tb  section  which 
enacto  that  "  a  hnsband  shall  not  by 
reason  of  any  marriage  which  shall  take 
place  after  this  Act  has  comeinto  operation 
be  liable  for  the  debts  of  his  wife  con- 
tracted before  marriage."  That  no  doubt 
is  a  very  strong  and  novel  provision. 
And  then  the  section  addresses  itself  to 
the  consideration  of  what  is  to  be  done 
with  regard  to  debts  of  that  kind,  and 

rvides  that  "  the  wife  shall  be  liable  to 
sued  for,  and  any  property  belonging 
to  her  for  her  separate  use  shall  be  liable 
to  satisfy  such  debts  as  if  she  bad  con- 
tinned  unmarried."  Now  the  words 
"  liable  to  be  sued  "  are  technical  words, 
and  relate  prima  facie  to  a  suit  at  law  or 
in  equity,  and  I  should  be  disposed  to 
read  the  section  as  meaning  that,  although 
the  husband  shall  not  be  liable  for  these 
debts,  the  wife  may  be  sued  at  law  or  in 
equiW  as  if  she  were  unmarried.  That 
has  been  done  in  the  present  case ;  the 
creditor  has  brought  his  action  against 


the  wife,  and  recovered  judgment  against 
her  which  has  been  unproductive.  But 
Mr.  Pollock  has  argued,  and  it  is  the  onfy 
argument  which  could  avail  him,  tiiat 
the  words  must  be  held  to  include  all  the 
ordinaiT  consequences  which  attach  to  a 
suit  at  law  or  in  equity,  and  one  of  these 
is  no  doubt  that  the  debtor  may  be  served 
with  a  debtor's  summons,  the  non-oom- 
pliancewith  which  would  form  the  ground 
for  an  adjudication  in  bankruptcy ;  Imt  he 
was  obliged  to  admit,  when  I  put  die 
question  to  him,  that  property  not  settled 
to  the  separate  use  of  a  married  woman 
could  not  be  taken  in  execution,  and  there- 
fore it  is  clear  that  all  the  consequences 
of  a  suit  at  law  or  in  equity  do  not  follow 
in  the  case  of  a  married  woman.  It  ap- 
pears to  me  that  the  words  "  shall  he 
liable  to  be  sued  "  hare  been  introduced 
into  the  section  for  the  purpose  merefy 
of  being  connected  with  the  words  which 
immediately  follow,  making  property  be- 
longing to  her  for  her  separate  use  liable 
for  those  debts  as  if  she  were  unmsoried, 
and  that  for  the  purpose  of  readiing  it 
she  is  to  be  subject  to  the  ordinary  pro- 
cess of  a  suit  at  law  or  in  equity. 

The  objection  that  this  interpretation 
would  allow  a  single  creditor  to  poraesa 
himself  of  the  whole  of  the  sepantto  pro- 
perty to  the  exclusion  of  the  other 
creditors  admits  of  a  very  simple  answer. 
It  may  be  that  the  L^slature  has  over- 
looked that  result ;  to  be  logically  con- 
sistent it  ought  perhaps  to  have  provided 
some  means,  by  bankmptey  or  some 
analogous  process,  of  reaching  a  married 
woman's  separate  property,  and  making 
an  equitable  distribution  of  it  among  her 
creditors.  But  in  my  opinion  it  has  not 
done  so,  and  it  would  be  a  violent  strain- 
ing of  words  which  have  a  technical 
meaning  to  hold  that  it  has  altered  the 
status  of  all  married  women  by  making 
them  subject  to  the  law  of  bankruptcy 
to  which  they  were  not  previously  subject 
merely  for  the  sake  of  carrying  out  the 
Act  to  a  consistent  logical  oonclusiou. 
I  8tm  not  prepared  to  do  this.  I  think, 
therefore,  that  the  registrar  was  right, 
and  the  appeal  must  be  dismissed  with 

C08t«. 

Jaheb,  L.J.,  concurred. — There  were 
various    wajrs    of    making   a   married 
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woman's  separate  property  liable  to  her 
debts  in  this  Court,  but  it  was  never  sup- 
posed that  such  property  could  be  detdt 
with  in  bankruptcy. 

Mblush,  L.J.,  concurred.  He  thought 
the  Act  only  made  a  married  woman  liable 
in  respect  of  her  separate  property,  and 
in  this  case  she  was  not  shewn  to  have 
separate  property.  If  this  had  been 
shewn  he  was  not  satisfied  that  it  might 
not  have  made  a  difference. 


Solidton — Messrs.  Clenoell  &  Fraser,  for  ap- 
peUaot ;  Mr.  W.  Kelly,  for  respoade&t. 


[IN  THE  FULL  COURT  OF  APPEAL.] 
Selbobnb,  L.C. 


James,  L.J. 

Mbllish,  L.J. 

11874. 

Jan.  16. 


Ex  parle  babkbtt  ; 

Be  1>BVEZE. 


Bankruptcy  Ad,  1869,  «.  39— Mutual 
Credits — 8et-off—Lien. 

The  Z9th  section  of  the  Bankruptcy  Act, 
1869,  enacting  that  where  tltere  hwve  been 
mtUital  credits,  S^c,  between  the  bankrupt 
atid  any  other  person  claiming  to  prove 
uttder  the  bankruptcy,  the  sum  due  from  one 
party  shall  be  set  off  against  any  sum  due 
from  the  other  party  aTid  tlie  balance  only 
sluiU  be  claimed  or  paid,  establishes  an 
absolute  statutory  rule,  and  the  fact  that 
one  party  holds  a  lien  or  security  for  his  debt 
will  not  affect  the  operation  of  tl^e  rule. 

Messrs.  Bamett  &  Co.  appealed  from 
an  order  of  Mr.  Registrar  Fepys,  sitting 
as  Chief  Judge. 

The  debtor,  M.  Jean  Louis  Deveze, 
carried  on  business  in  London  as  a  general 
merchant  under  the  firm  of  Heitz  <fc 
Deveze,  and  he  also  carried  on  business 
at  Lyons,  but  he  had  no  partner  in  either 
business.  He  filed  his  petition  for  liqui- 
dation on  the  17th  of  January,  1873.  At 
that  time  there  were  outstanding  bills  of 
exchange,  drawn  by  Messrs.  Barnett  & 


Co.,  upon  and  accepted  by  Deveze,  which, 
being  dishonoured  at  maturity  in  conse- 
quence of  the  liquidation,  Messrs.  Bamett 
&  Co.  were  themselves  obliged  to  take 
up.  The  balance  dne  from  the  estate  in 
respect  of  these  biUs  was  3,010Z.  Messrs. 
Bamett  ifc  Co.  claimed  to  set  off  a  debt  of 
882.  due  from  them  to  the  estate  of  the 
debtor,  and  for  which  the  trustee  in  liqui- 
dation had  a  lien  on  certain  parcels  of 
silk  in  his  possession,  against  the  3,010Z. 
due  to  them  in  respect  of  the  dishonoured 
bills,  and  to  have  the  silk  dehvered  up  to 
them,  and  to  prove  against  the  estate  for 
the  difference. 

The  registrar  held  that  Messrs.  Bamett 
must  first  pay  the  882.  in  full  before  the 
silk  was  delivered  up,  and  then  prove  for 
the  whole  3,0102.     Hence  the  appeal. 

Mr.  ^7inslowwaA.  Mr.  R.  T.  Beid,  for  the 
appellants. — The  case  is  provided  for  by 
the  mutual  credit  clause  in  the  Bankruptcy 
Act,  1869,  s.  39— 

Naoroji  v.  The  Chartered  Bank  <^ 
India,  ^c,  37  Law  J.  B«p.  (n.b.) 
C.P.  221 ;  B.  c.  Law  Rep.  3  C.P, 

and 

AsOey  v.  Qumey,  38  Law  J.  Rep. 

(N.8.)  C.P.  357;  s.  0.  Law  Rep. 

4  C.P.  714,  reversing  s.  c.  38  Law 

J.  Rep.  (N.s.)  C.P.  Ill, 
which  were  decided  upon  the  correspond- 
ing section  (sect.  171)  of  the  Bankrupt 
Law  Consolidation  Act,  are  authorities  in 
our  favour,  and  the  fact  of  either  party 
holding  security  can  make  no  difference. 
Mr.  H.  Vavey  and  Mr.  Finlay  Knight, 
for  the  trustee,  supported  the  registrar's 
decision.  There  could  be  no  set-off  where 
either  party  had  a  lien  for  his  debt — 

Clarke  v.  Fell,  4  B.  ifc  Ad.  404 ;  s.  c. 

1  Nev.  &U.  244 ;  s.  c.  2  Law  J. 

Rep.  (n.s.)  KB.  84 ; 
Pinnock  y.  Harrison,  3  Mee.  &  W. 

632 ;  B.  c.  7  Law  J.  Rep.  (n.s.) 

Exch.  137. 
The  39th  section  of  the  Bankruptcy 
Act,  1869,  has  not  established  a  different 
rule  in  bankruptcy  from  what  would 
have  applied  in  case  there  had  been  no 
bankruptcy. 

Thb  Lobd  Chancbixob. — ^We  all  think 
that  the  order  of  the  registnur  is  wrong. 
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The  39th  section  of  the  Bankruptcy  Act, 
1869,  establishes  a  somewhat  different  rule 
in  bankruptcy  from  that  which  prevails  if 
there  is  no  bankruptcy.  It  says  that, 
"  where  there  have  been  mutual  credits, 
mutual  debts  or  other  mutual  dealings 
between  the  bankrupt  and  any  other 
person  proving  or  claiming  to  prove  a 
debt  under  his  bankruptcy,  an  account 
shall  bo  taken  of  what  is  due  from  the 
ono  party  to  the  other  in  respect  of  such 
mutual  dealings,  and  the  sum  due  from 
the  one  party  shall  be  set  off  against  any 
sum  due  from  the  other  party,  and  the 
balance  of  such  account  and  no  more 
shall  be  claimed  or  paid  on  either  side 
respectively."  This  is,  as  I  understand 
it,  an  absolute  statutory  rule  that  the 
amount  to  be  proved  for  is  to  be  ascer> 
tained  by  writing  off  the  smaller  debt 
from  the  larger;  and  as  the  Act  says 
nothing  about  security,  it  seems  to  me 
that  the  existence  of  security  or  lien  one 
way  or  the  other  was  not  intended  to 
affect  the  operation  of  the  rule. 

The  case  of  Clarke  v.  Fell  {ubi  svpra), 
which  was  cited  by  Mr.  Davey,  appears 
to  me  to  be  an  authority  against  his 
argument.  In  that  case  tlie  plaintiffs 
had  sent  a  stanhope  to  be  repaired  to  a 
tradesman,  who,  before  the  repairs  were 
completed,  became  bankrupt,  on  a  con- 
tract to  pay  ready  money  for  the  repairs 
to  be  done ;  they  afterwards  became  the 
holders  of  a  bill  of  ezchange  accepted  by 
the  bankrupt  for  a  larger  amount  than 
the  sum  to  which  the  bill  for  repairs, 
which  were  completed  by  the  assignees, 
amounted ;  and  though  the  Court  held 
that  the  plaintiffs  could  only  entitle 
themselves  to  have  the  stanhope  delivered, 
the  action  being  one  of  trover  by  tendering 
in  ready  money  the  amount  of  the  bill 
for  repairs,  Mr.  Justice  Littledale  said 
expressly,  "  If  there  had  not  been  a  con- 
tract to  pay  ready  money,  I  should  have 
been  of  a  different  opinion  ;  for  although 
in  that  case  there  would  still  have  been  a 
lien  on  the  carriage  for  the  work  done  by 
the  bankrupt,  yet,  as  the  bankrupt  was  also 
indebted  to  the  plaintiffs,  the  question 
would  have  been  on  which  side  the  balance 
lay,  and  that  was  in  favour  of  the  plain- 
tifis."  Here  there  is  no  contract  to  pay 
ready  money;  and  if  this  had  been  a 


case  of  mutual  debt  at  the  time  of  the 
bankruptcy,  and  not  of  mutual  credit 
which  the  statute  makes  equivalent  to 
debt,  I  should  have  thought  C72arike  v.  FeU 
(ubi  supra)  an  authority  that  even  trover 
would  have  lain.  And  Mr.  Justice 
Taunton,  in  the  same  case,  thought  that 
if  the  question  had  arisen  upon  the  proof 
in  bankruptcy  the  account  must  have 
been  taken  upon  the  footing  of  set-off 
notvrithstanding  the  special  contract. 
All  the  other  authorities  ai-e  in  favour  ot 
the  right  of  set-off. 

It  seems  to  me  that  the  plain  language 
of  the  statute  meets  the  case,  and  the 
order  of  the  registrar  must  be  discharged. 

Mbllish,  L.J. — I  am  of  the  same 
opinion.  The  simple  question  is  upon  the 
construction  of  this  clause,  whether  the 
set-off  is  not  made  equivalent  to  payment? 
I  doubt  whether  it  does  not  affect  it  even 
before  either  par^  has  come  in  to  prove ; 
but  at  any  rate  when  the  party  does  come 
in  to  prove,  the  statute  sets  one  debt 
against  the  other,  and  that  is  equivalent 
to  payment.  It  is  equivalent  in  fact  to 
saying  that  where  there  are  mutual  debts, 
a  party,  by  coming  in  and  claiming  to 
prove,  necessarily  causes  a  payment  or 
satisfaction  of  his  debt  so  £u-  as  the  set- 
off extends  ;  and  of  course  when  the  debt 
is  put  an  end  to,  the  lien  also  is  at  an 
end.  It  appears  to  me  that  this  construc- 
tion of  the  section  is  altogether  in  ac- 
cordance with  the  general  scope  of  the 
Bankruptoy  Act,  because  it  would  be 
very  unjust  and  contrary  to  the  spirit  of 
the  bankruptoy  law  to  hold  that  where 
there  are  mutual  debts  the  one  creditor 
should  be  paid  in  full,  and  the  other 
should  only  receive  a  dividend. 

Jaues,  L.J.,  concurred. 


Solicitors — Messrs.  Murray  &  Hntchins,  fat  ap- 
pellants ;  Mi.  W.  a.  Cramp,  for  the  truatee. 
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Ex  parte  hkw  j 
Be  caiLDS. 


Bankruptcy  Act,  18G9 — Liquidation  by 
Arrangement — Two  Estates — 2\oo  distinct 
Trades — Settlement  affecting  One — Proof — 
Joint  and  Separate  Creditors. 

A.,  a  liguidaiing  debtor,  at  the  date  of 
JQing  bis  petition,  was  carrying  on  a  trade 
at  Brighton  in  his  own  name,  and  a  com- 
pletely distinet  trade  under  another  name  in 
London.  Three-fourths  of  the  profits  of  the 
London  btuiness  were  setUed  upon  A.'s  wife 
for  her  separate  use  free  from  his  debts. 
The  other  fourth  of  the  profits  belonged  to 
A.  The  Brighton  business  was  hopelessly  in- 
solvent : — Held,  that  the  assets  of  the  two 
hutinesees  constituted  distinct  estates,  the 
one  the  separate  estate  of  the  debtor,  the 
other  the  joint  estate  of  him  and  the  trustee  of 
the  setU&nent,  and  that  accordingly  the  or- 
dinary rule  in  bankruptcy  for  the  payment 
of  the  joint  and  separate  creditors  out  of  the 
debtor  8  joint  and  separate  estates  respect- 
welly  wmdd  apply,  and  the  London  creditors 
were  entitled  to  be  paid  the  fuU  amoitni  of 
their  debts  out  of  the  assets  of  the  London 
business  before  the  separate  creditors  of  the 
debtor  received  anything  out  of  that  estate. 

Thu  was  AQ  appeal  firom  a  decision  of 
Mr.  Bogistrar  Murray  sitting  as  Chief 
Jndee. 

The  debtor,  William  Childs  the  yonnger, 
filed  his  petition  for  liquidation  of  his 
a&irs  bvarrangement  on  the  6th  of  May, 
1873.  He  was  then  carrying  on  business 
at  Brighton  as  a  toy  manu&otorer  and 
fimoy  warehouseman  in  his  own  name, 
and  in  Begent  Street,  London,  the  busi- 
ness of  a  teUor  under  the  style  or  firm  of 
Linney  &  Go. 

Three-fourths  of  the  profits  of  the  Lon- 
don business  were  settled  in  trust  for  the 
debtor's  wife,  under  the  circnmstanoes 
and  in  the  manner  hereinafter  stated. 
The  said  business  was  formerly  carried 
on  by  Linney  (since  deceased)  &  Bobin- 
Bon,  on  premises  belonging  to  Linney. 
The  partnership  deed  contained  the 
following  material  provisions — The  part- 
nership was  to  be  for  twentv  years  deter- 
minable on  notice  as  therein  mentioned. 
It  was  to  bo  carried  on  under  the  style 

Msw  Smw,  43.— BpKB. 


or  firm  of  Linney  &  Co.  The  capital  was 
to  be  8,0002.,  of  which  Linney's  share 
was  to  be  6,0002.  and  Robinson's  2,0002. 
The  partners  were  to  be  interested  in  the 
business,  Linney  as  to  three-fourths,  and 
Bobinson  as  to  one-fourth.  Neither  part- 
ner was  to  engage  in  any  other  business, 
nor  assign  luJs  share  without  consent. 
After  the  death  of  Linney  the  term  of 
partnership  was  not  to  be  determinable, 
and  Linney's  widow  was  to  be  entitled  to 
three- fourths  of  the  net  profits,  subject  to 
certain  annual  payments.  In  case  of 
Linney's  death  in  the  lifetime  of  Bobinson, 
his  slmre  of  the  profits  was  to  be  asoer- 
tained,  and  the  amount  to  be  continued  as 
a  loan  to  the  partnership  from  his  exe- 
cutors, at  interest,  with  liberty  to  the 
executors  to  withdraw  any  portion  of  snch 
capital  exceeding  Linney  a  original  share 
of  6,0002. 

In  Much,  1862,  Linney  died,  having 
by  his  will  bequeathed  to  Lis  widow,  who 
survived  him,  the  premises  in  Begent 
Street  during  her  life,  and  given  all  his 
real  and  personal  estate  to  trustees  upon 
trust  for  his  widow  for  her  separate  use 
for  life,  Yrith  remainder  to  her  children. 

A  suit  for  the  administration  of  Lin- 
ney's estate  was  subsequently  commenced 
in  the  Court  of  Chancery,  and  in  March, 
1866,  a  Mr.  Hogg  was  appointed  a  trustee 
of  the  will  joinUy  with  Mrs.  Linney,  the 
widow,  who  was  one  of  the  executors  and 
trustees  appointed  by  the  testator's  wilL 
Bobinson  continned  after  Linney's  death 
to  carry  on  the  business  under  the  style 
of  Linney  &  Co.,  and  in  accordance  with 
the  provisions  of  the  partnership  deed, 
Bobinson  being  entitled  to  one-fourth 
and  Mrs.  Linney  to  three-fourths  of  the 
profits. 

In  Jn^,  1867,  Mrs.  Linney  married  the 
debtor  Childs,  and  on  the  6th  of  Jnly, 
1869,  an  arrangement  by  deed  was  come 
to,  with  the  sanction  of  the  Court  of 
Chancery,  whereby  Bobinson  agreed  to 
sdl,  and  Childs  agreed  to  bay,  all  the 
share  and  interest  of  Bobinson  and  his 
wife  and  children  (Bobinson's  share 
having  been  settled)  upon  the  terms  ther». 
in  mentioned,  namely,  that  Childs  was  to 
pay  a  sum  of  2,1842.,  the  ascertained 
amount  of  Bobinson's  share,  and  to  take 
upon  himself  certain  liabilities  to  which 
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Robinson  had  become  liable,  under  a 
judgment  recovered  against  him  bj  the 
executors  of  Linnej,  and  for  the  balance 
of  which  it  was  provided  by  the  deed 
that  Childs  should  give  his  bond  to  the 
executors. 

By  another  deed  dated  the  15th  of  July, 
1869,  and  made  between  Childs  of  the 
first  part,  Mrs.  Childs  of  the  second  part, 
and  Hogg,  the  trustee  of  the  will  and  also 
the  trustee  of  this  deed  for  Mrs.  Childs, 
of  the  third  part,  after  reciting  that,  npon 
the  treaty  for  the  sale  to  Childs  of  Robin- 
son's  share,  and  for  the  arrangement 
effected  by  the  deed  of  the  6th  of  July, 
1869,  and  as  the  consideration  for  Eliza- 
beth Emma  Childs  (lately  Mrs.  Linney) 
and  Hogg  consenting  to  snch  sale  and 
arrangement,  it  had  been  agreed  that 
Childs  shoold  enCer  into  the  covenants 
thereinafter  contained,  Childs  covenanted 
with  Hogg,  as  trustee  for  Mrs.  Childs, 
and  also  as  trustee  under  Idnney's  will, 
for  payment  of  the  instalments  due  on 
the  judgment  against  Robinson  and  also 
that  the  three  equal  fourth  parts  or  shares 
of  the  profits  of  the  said  business,  and  all 
other  the  part,  or  share  or  interest  of  or 
in  the  said  business  to  which  Mrs.  Childs, 
or  Childs  in  her  right  was  entitled,  should 
be  for  the  sole  and  separate  use  of  Mrs. 
Childs,  &ee  firom  the  debts,  control  or 
engagements  of  her  husband.  And  it  was 
thereby  provided  that  the  other  provisions 
of  the  original  partnership  deed  should 
be  binding  upon  Childs,  except  that  he 
was  to  be  at  liberty  to  carry  on  any  other 
business  he  might  think  fit. 

For  many  years  previoosly  to  the  liqui- 
dation proceedings,  and  to  his  marriage 
with  lire.  Linney,  Childs  had  been  carry- 
ing on  the  business  at  Brighton,  and  at 
the  date  of  the  liquidation  he  was  indebted 
to  various  creditors  in  respect  of  that 
business,  in  respect  of  deaUngs  wholly 
unconnected  with  the  Regent  Street 
business. 

Childs'  petition  resulted  in  a  liquida- 
tion by  arrangement,  and  trustees  having 
been  appointed,  an  application  was  made 
in  September,  1878,  on  behalf  of  Mr. 
Hogg,  the  trustee  of  the  deed  of  the 
15i£  of  July,  1869,  and  a  creditor  of 
Childs,  for  an  order  that  the  trustees  of 
the  liqmdation  shoald  keep  distinct  ac- 


counts of  the  assets  realised  by  the 
London  business  and  the  Brighton  busi- 
ness respectively.  On  that  application  an 
order  was  made  by  consent,  but  without 
prejudice  to  any  question  which  might 
affect  the  different  classes  of  creditors. 

An  application  was  made  on  the  11th 
of  February,  1874,  by  Mr.  Lake,  one  of 
the  London  creditors,  on  behalf  of  him- 
self and  all  others  of  the  same  class,  that 
they  might  be  declared  entitled  to  be 
paid  their  debts  exclusively  out  of  the 
assets  of  the  London  business,  in  exoner- 
ation of  the  general  estate  of  the  debtor, 
and  that  all  questions  of  priority  might 
be  decided  between  the  creditors  of  the 
London  firm  and  the  general  creditors. 

On  the  25th  of  February  the  R^istrar 
granted  the  application. 

The  Brighton  creditors  appealed. 

Mr.  BtaSmrgh  and  Mr.  Bagley,  in  sup- 
port of  the  appeal. — ^The  rule  for  keeping 
two  estates  distinct  for  the  puiposes  of 
paying  creditors  had  always  been  confined 
to  cases  of  partnership.  In  this  case 
Childs  was  the  legal  owner  of  the  London 
business,  and  no  one  but  he  could  be  sued 
in  respect  of  it.  The  settlement  was  a 
voluntary  settlement,  and  void  against 
creditors — 

Thompson  v.  Weister,  4  Drew.  628 ; 
B.  0.  4  De  Gex  dc  J.  600 ;  s.  c.  28 
Law  J.  Rep.  (h.s.)  Chanc.  700. 

Mr.  Be  Qex  and  Mr.  Fitdmj  KnigU 
appeared  for  the  London  oreditcffs. 

Mr.  Eddit  and  Mr.  Woodroffe,  for  Mr. 
Hogg. 

Mr.  Winsloto  and  Mr.  H.  Daotg,  tot  the 
trustees  under  the  liquidation. 

Lord  Justicb  Jaxks  said  that  the  case 
was  a  very  simple  one.  The  settiement 
of  July,  1869,  was  beyond  all  question 
unimpeachable.  It  was  part  of  an  ar- 
rangement sanctioned  by  the  Court  of 
Chutcery.  There  was  nothing  in  it 
morally  wrong  or  calculated  to  injure 
anybody.  The  three-fourths  of  the  Lon- 
don business  thereby  became  a  trust  estate 
in  favour  of  the  wife.  There  were  two 
estates — one  the  debtor's  own,  the  other 
a  trust  estate.  The  order  appealed  firom 
was  in  &ot  merely  the  application  of  the 
general  principle  of  equity,  which  was 
.tiie  basis  of  the  dootnne  of  frooi  by  fwsA 


Digitized  by 


Google 


Vol.  48.] 


MIOHAELMAS  1873  to  MIOHAELMAS  1874 


91 


and  separate  creditors  agamst  joint  and 
separate  estates.  The  Registrar's  order 
•WBB  rigrfat  and  did  justice  to  all  parties. 
Of  course,  if  there  should  be  anj  Burplns 
of  the  London  estate  the  debtor's  one- 
fonrth  of  it  woold  go  over  to  his  general 
estate. 

LosD  Justice  Mbu.I8h. — ^I  am  entirely 
of  the  same  opinion. 

Solicitors — Messrs.  Lawrence  &  Co.,  agents  for 
Messrs.  Stevens  &  Haslewood,  Brighton,  for 
appellant ;  Messrs.  Bobinson  &  Preston,  agents 
for  Messrs.  Halse,  Trustram  &  Co.,  tot  re- 
spondents. 


Bacoh,  C.J. 

1874. 

Jane  8. 


1 


Ex  parte  tinkbb; 

Be  FBAMCE. 


Ltquielatton — Sale  hj  Trustee  of  the  wJiole 
of  Debtor's  Estate — Order  of  Discharge — 
Earnings  of  Debtor  after  Liquidation — 
Bankruptcy  Act,  1869,  ««.  13  ^  125,  sub- 
sect.  9— Bankruptcy  Rules,  1870,  r.  260. 

Creditors  agreed  to  dispose  of  the  whole 
of  a  debtor's  estate  to  a  purchaser  in  con- 
sideration  of  a  si*m  agreed  to  be  paid  by 
the  purchaser  by  instalments,  the  debtor 
himself  agreeing  to  pay  a  small  part  of 
such  sum  out  of  hie  future  earnings.  The 
debtor's  business  was  then  continued  by  the 
purchaser  and  himself.  AU  the  instalments 
teere  duly  paid,  but  the  creditors  having 
become  hostUe  to  the  deibtor,  refused  to  grant 
him  his  order  of  discharge,  and  attempted  to 
possess  themselves  of  the  profits  he  had  ac- 
quired in  his  business  since  the  agreement : 
■ — Held  {afirmingthe  decision  of  the  Oomtty 
Court  Judge),  that  it  would  be  inequitable 
to  aUoto  the  creditors  to  daim  the  profits  of 
the  business  merely  because  the  order  of 
discharge  had  not  been  formally  granted. 

This  was  an  appeal  from  an  order  made 
by  the  Begistrar  of  the  County  Court  at 
Huddersfield,  sitting  as  Judge. 

The  debtor,  John  William  France,  was 
a  manufacturer  near  Huddersfield.  In 
FebroaiT,  1878,  he  presented  a  petition 
for  liqmdation,  and  on  the  19th  of  Feb- 
ruary the  creditors  resolved  on  liquida- 
tion, and  appointed  a  trustee  and  a  com- 
mittee of  inspection.  The  debtor  was 
very  desirous  of  continuing  his  business, 


and  a  Mr.  Blaokbnm  came  forward  and 
ofiered  to  purchase  the  whole  of  the 
debtor's  estate  from  the  creditors,  with 
the  intention  of  allowing  the  business  to 
be  continued  under  the  management  of 
France.  Accordingly,  on  the  13th  of 
March,  1873,  the  creditors  at  a  general 
meeting  resolved  that  Henry  Tinker,  the 
trustee,  should  accept  an  offer  made  by 
Blackburn,  James  Bobinson  (who  was 
the  landlord  of  the  mills  worked  by  the 
debtor),  and  the  debtor,  and  should  sell 
to  Blaokbnm  the  whole  of  the  debtor's 
estate  and  effects  for  6,0002.,  to  be  paid 
by  three  instalments  at  four,  eight  and 
twelve  months,  the  first  and  second  of 
such  instalments  of  2,0002.  each  to  be 
secured  by  promissory  notes  under  the 
hand  of  Blackburn,  and  the  third  instal- 
ment of  2,0002.  to  be  secured  by  a  mort- 
gage of  certain  property  at  Huddersfield 
and  Llandudno,  and  by  three  other  pro- 
missory notes,  one  of  Blaokbnm  for 
1,6002.,  one  of  Bobinson  for  2002.,  and 
one  of  France  for  2002.  Affidavits  were 
filed,  shewing  that  France  had  no  pro. 
perty  of  his  own,  and  that  it  was  folly 
understood  that  he  was  to  pay  his  2002. 
out  of  the  future  profits  of  the  business. 

These  resolutions  were  embodied  in  a 
deed  which  was  duly  executed,  by  which 
the  trustee  assigned  to  -  Blackburn 
all  the  estate  which  had  passed  to  him 
under  the  proceedings,  or  which  he,  as 
such  trustee,  had  in  any  way  power  to 
dispose  of.  Blackburn  and  France  then 
carried  on  the  business  together,  and  all 
the  instalments  were  paid  at  the  times 
when  they  respectively  became  due. 

The  arrangement  embodied  in  the 
above  resolutions  and  deed  was  entered 
into  by  the  desire  of  all  the  creditors, 
and  it  seemed  probable  that  if  the  debtor 
had  then  appUed  for  his  order  of  dis* 
charge,  it  would  have  been  granted ;  the 
solicitor,  however,  who  acted  for  both 
the  debtor  and  the  trustee,  neglected  to 
obtain  the  debtor's  discharge,  and  subse- 
quently  disputes  arose  between  the  debtor 
and  several  of  the  principal  creditors, 
which  rendered  them  hostile  to  each  other. 
Subsequently,  in  March,  1874,  a  meet- 
ing of  the  creditors  was  called,  and  resolu- 
tions in  favour  of  releasing  the  trustee  and 
granting  the  debtor  his  order  of  discharge 


Digitized  by 


Google 


92 


CASES  IN  BANZBUPTOTi 


[N.  S 


were  proposed.  There  were  present  at  the 
meeting  thirty-nine  creditors,  whose  debts 
atnoanted  to  9,3522.,  and  of  these  thirty 
creditors,  representing  5,4612.  in  amoant, 
voted  in  fiftvonr  of  the  discharge  being 
granted.  An  application  was  made  on 
behalf  of  the  debtor  for  registration 
of  this  resolation,  bat  the  Court  held 
that  as  there  had  not  been  a  majority  of 
three-fourths  in  amount,  the  resolation 
was  not  properly  carried,  and  could  not 
be  registered. 

Some  of  the  creditors  then  attempted 
to  acquire  the  profits  made  by  France 
in  the  business  subsequently  to  the  sale 
to  Blackburn,  for  the  purpose  of  distri- 
bution amongst  the  creditors,  and  to 
prevent  this,  Franco,  on  the  20th  of  May, 
1874,  made  a  farther  application  to  the 
County  Court.  Upon  this  application  the 
registrar  sitting  as  Judge  made  an  order 
declaring  that  the  effect  of  the  arrange- 
ment for  sale  of  the  debtor's  property 
was  to  vest  in  the  purchaser  from  the 
trustee  all  such  property  as  was  vested 
in  the  trustee  at  the  commencement  of 
the  Uquidation,  or  which  might  devolve 
upon  him  daring  its  continuance,  and  he 
also  restrained  the  creditors  from  acquir- 
ing or  in  any  way  interfering  with  the 
profits  then  made,  or  thereafter  to  be 
made,  by  Blaokbom  or  France,  or  from 
commencing,  continuing  or  enforcing  any 
proceedings  against  the  debtor  or  his  pro- 
perty in  respect  of  their  debts. 

Against  this  order  the  trustee  and  some 
of  the  creditors  appealed. 

Mr.  Be  Oex  and  Mr.  Jordan  appeared 
for  the  appellants. — ^As  the  statutory  ma- 
jority of  the  creditors  refused  to  grant 
the  debtor  his  discharge,  the  Court  had 
no  right  to  interfere  with  their  discretion, 
and  make  an  order  which,  if  it  did  not 
grant  a  dischai^e  in  terms,  did  so  in  effect. 

The  Court  had  no  power  under  the 
Bankruptcy  Act  of  1869  to  make  such  an 
order — sections  13  and  125,  sub-sect.  9, 
and  Bankruptcy  Rules,  1870,  r.  260.  The 
order  of  discharge  not  having  been 
granted,  we  have  a  right  to  this  after- 
acquired  property — 

Ex  parte  Pierey,  ante,  9 ;   s.  c.  Law 
Bep.  9  Chano.  33. 

Mr.  Boxburgh  and  Mr.  Bemmvont,  for 
France,  were  not  called  upon. ' 


Bacoh,  G.J. — In  this  case  I  most  say, 
in  the  first  place,  it  does  not  seem  to  me 
that  there  is  any  conflict  of  statement  on 
any  material  fact  necessary  to  consider  here, 
or  which  it  was  necessary  to  consider  in 
the  Court  below.  The  fiicts,  which  are 
not  in  dispute,  are  plain  enough.  This 
man  is  insolvent,  his  creditors  are  assem- 
bled, his  affairs  are  discussed,  the  value 
of  his  estate  is  ascertained,  and  ascer- 
tained I  must  take  it  at  6,0002.  and  no 
more,  although  there  is  an  affidavit  which 
is  now  pat  in  on  the  part  of  Mr.  Tinker, 
in  which  it  is  valued  at  6,800Z.,  bat  which 
Mr.  Tinker,  acting  with  all  his  authority 
as  trustee,  does  not  confirm.  I  cannot 
doabt  that,  after  careful  investigation  of 
the  bankrupt's  means  of  paying  his  debts, 
the  creditors  satisfied  themselves  that 
6,0002.  was  the  utmost  value  of  his  assets, 
and  then  in  their  own  interests  they  pro- 
pose to  sell  all  that  he  is  worth  in  the 
world,  and  they  desire  to  get  6,0002.  for 
it.  Mr.  Blackburn,  who  is  called  a  capi- 
talist, bat  who  was  not  a  manufacturer, 
but  a  merchant  or  financial  person,  offers 
a  smaller  sum,  and  there  is  a  great  deal 
of  dispute  about  it,  and  under  the  cir- 
cumstances that  took  place  it  seemed  as 
if  at  one  time  the  bargain  would  have 
gone  off,  but  the  debtor  was  very  desiions 
that  the  trade  in  which  he  was  engaged 
should  be  preserved,  because  he  believed 
it  was  a  lucrative  one.  The  landlord,  who 
was  also  interested,  agreed,  rather  than 
this  matter  should  go  off,  that  Mr.  Black, 
bum's  5,6002.  should  be  made  up  to 
6,0002.  It  is  no  bye  arrangement,  no 
side  consultation,  all  open  and  afaove> 
board,  fully,  fairly  and  plainly  stated  to 
the  creditors,  and  known  to  them  nt  the 
meeting  just  as  well  as  it  is  known  now, 
and  they  come  to  a  resolution  that  all  that 
the  trustee  has  or  can  have  by  this  liquida- 
tion proceeding  should  be  transferred  to 
Mr.  Blackburn  for  6,0002.  The  mode  of 
payment  is  consistent  with  the  whole  ne- 
gotiations that  are  stated  in  the  affida- 
vit, that  Mr.  Blackburn  ^is  to  pay  5,6002. 
by  instalments,  and  it  was  then  provided 
that  the  other  4002.  was  to  be  paid,  2001 
by  the  debtor,  and  2002.  by  the  landlord, 
and  it  was  perfSsctly  notorious  to  the  cre- 
ditors and  everybody  else  concerned  in 
it,  that  the  only  chance  by  which  the 
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debtor  oonld  get  2002.  to  make  up  the 
snm  the  creditors  insisted  upon  having, 
as  the  value  of  all  he  was  worth  in  the 
world,  was  bj  his  being  engag^  in  part- 
nership, or  as  manager  or  clerk,  or  as 
something  else,  to  Mr.  Blackbnm,  who  is 
to  become  the  owner.  It  is  on  that  foot- 
ing that  the  matter  proceeds,  and,  as  I 
have  said,  there  is  not  a  single  circnm- 
stance  in  the  case  which  amoonts  to  sus- 
picion. Now,  however,  it  is  said  that 
these  creditors  (notwithstanding  their 
plain  resolutions,  and  notwithstanding 
the  deed  by  which  the  trustee  has  with 
their  sanction  transferred  to  the  present 
proprietor  all  that  the  bankrupt  had 
got),  are  entitled,  because  the  debtor  has 
been  engaged  as  a  clerk  or  partner  car- 
rying on  this  business,  to  thrust  them- 
selves into  the  partnership,  if  partner- 
ship there  be,  at  all  events  to  resort  to 
their  rights,  as  they  call  them,  in  their 
atmost  rigour,  notwithstanding  this  liqui- 
dation. Li  my  opinion  it  is  a  case  which 
was  properly  brought  before  the  notice  of 
the  learned  Judge  below,  a  case  in  which 
on  all  the  most  ordinary  principles  that 
regulate  the  administration  in  baAkraptcy 
as  between  the  debtor  and  the  creditor 
(in  which  the  debtor  must  have  as  much 
£Edr  play  as  the  creditors),  it  was  with- 
in the  jurisdiction  of  the  Court  below  to 
consider  the  true  nature  of  the  transac- 
tion between  the  vendor  and  purchaser 
on  this  occasion,  and  to  make  an  order 
that  should  not  give  to  the  vendors  any 
more  than  they  had  bargained  for,  and 
not  take  away  firom  the  purchaser,  (the 
debtor  himself  who  becomes  a  qtuui  pur- 
chaser with  their  full  sanction  and  know- 
ledge) what  he  had  by  the  contract 
or  bargain.  Now  the  deed  is  in  very 
plain  terms,  and  does  not  go  a  particle 
beyond  the  agreement  on  which  it  is  based. 
It  is  an  assignment  of  the  machinery,  of 
bU  the  mills,  and  all  the  stock-in-trade, 
household  furniture,  ntensUs  and  effects, 
and  all  the  reversionary  and  contingent 
interests,  and  the  benefits  of  guarantees 
and  all  other  property,  estate  and  rights 
whatsoever  which  passed  to  the  said 
Hemy  Tinker,  and  which  he  had  any 
power  to  dispose  o£^  subject  to  the  clEums 
of  the  creditors,  with  tail  power  at  all 
timefl  to  sell.    Those  are  we  terms  on 


which  the  trustee,  with  the  sanction  of 
the  committee  of  inspection  and  the 
knowledge  of  all  the  creditors,  transfers 
certain  interests  to  Mr.  Blackburn  when 
ihe  agreement  is  made,  and  among  the 
contingent  interests  which  pass  is  the 
carrying  on  of  the  business.  And  yet 
this  trustee  not  being  himself  a  creditor, 
is  the  person  who  now  at  the  instance,  I 
suppose,  of  the  committee  of  inspection, 
comes  with  this  multitude  of  affidavits, 
each  of  them  repeating  the  statements 
contained  in  the  others,  at  the  cost  of 
somebody  (the  cost  of  the  bankrupt's  or 
debtor' s  estate,  in  most  instances,  I  am  sorry 
to  say)  to  prove  that  which  nobody  ever 
disputed,  because  they  all  a^ee  that  there 
was  a  barg^ain,  and  that  Mr.  f'nmce  was  to 
carry  on  the  business,  and  it  was  only  by 
canying  on  the  business  that  he  could 
obtain  the  means  of  paying  the  sum  for 
which  the  trustee  stipulate^  and  they  say 
now  notwithstanding,  that  they  have  a 
right  to  take  possession  of  Mr.  France's 
after-acquired  property,  and  Ex  parte 
Pieroy  (ubi  8upra)  is  referred  to.  But 
neither  Piercy's  nor  any  other  case  con« 
tains  any  law  or  authority  which  can  be 
dealt  with  so  as  to  apply  to  this  case. 
That  order  was  made  on  a  consideration 
of  the  whole  of  the  evidence,  and  it  is  that 
order  which  is  now  appealed  from.  [His 
Honour  then  referred  to  one  of  the  affida* 
vits  to  shew  that  at  the  time  the  resolu- 
tions were  passed  and  the  deed  executed 
it  was  the  intention  of  all  the  parties  that 
if  the  instalments  were  paid  the  debtor 
should  have  his  order  of  discharge,  and 
continued — ]  Something  has  taken  place 
since  the  deed  was  executed,  as  I  gather 
from  the  statemente  contained  in  the  affi- 
davits, which  has  caused  a  degree  of 
animosity  or  hostility  on  the  part  of  the 
creditors  who  are  bound  by  this  trans- 
action against  the  debtor ;  but  I  have  no- 
thing to  do  with  that.  I  have  only  to 
see  that  the  administration  of  bank- 
ruptey  law  is  not  perverted,  and  made 
an  instrument  of  oppression,  which,  in 
my  opinion,  it  would  be  if  these  creditors 
were  at  liberty  to  say,  "Because  the 
bankrupt  has  not  had  his  discharge,  we 
have  a  right  to  undo  what  was  done  in 
this  liquidation,  what  was  plainly  agreed 
to  at  the  meeting,  plainly  expressed  in 
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the  agreement,  and  plainly  and  dis- 
tinctly erpressed  in  the  oider."  [His 
Hononr  then  referred  to  the  terms  and  the 
words  of  the  order  made  in  the  County 
Conrt,  and  continned — ]  It  appeared  to 
the  Court  below,  that  the  creditors  claimed, 
as  they  have  claimed  here  to-day,  such 
profits  as  hare  already  accrued  or  may 
hereafter  accrue  to  the  debtor,  and  we 
have  seen  that  the  Court  has  restrained 
the  creditors  who  have  entered  into  this 
agreement  &om  acquiring  or  interfering 
in  any  way  with  the  profits  which  are 
now  made,  or  may  hereafter  be  made,  by 
Messrs.  Blackburn  or  France  in  connec- 
tion with  the  business  purchased  from 
the  above-named  trustee,  or  the  profite 
to  be  acquired  therefrom  by  France.  In 
my  opinion  that  is  a  very  proper  order, 
and  the  Court  having  jurisdiction  over 
the  administration  of  this  liquidation 
could  not  properly  see  such  an  unfair 
attempt  as  has  been  made  on  the  part  of 
the  creditors  without  doing  its  part  to 
check  it.  I  think,  therefore,  the  order 
is  in  that  respect  right,  and  as  the  &ct  is 
uncontradicted  that  these  gentlemen  have 
thought  fit  to  threaten  or  take  some  pro- 
ceedings against  the  debtor's  property, 
they  must  be  restrained  from  so  doing.  In 
my  opinion  the  appeal  is  wholly  unrea- 
sonable and  unnecessary,  and  it  must  be 
dismissed  with  costs. 


SolicitorB — ^Mesfirs.  Shuni,  Crossmnn  &  Co.,  agents 
for  Messrs.  Sykes  &  Son,  Huddcrgfield,  for  ap- 
pellants ;  Messrs.  Xearoyd,  Learoyd  &  Peace, 
London  and  Hnddersfield,  for  respondent. 


ncis.1 
9.     J- 


Exparte  lovekimg  ; 
Be  JONES. 


LoRns  Jusncis. 

1874 

May  29. 

Disclaimer  of  Lease — Extension  of  Time 
for  Disclaimer — Practice — Bankruptcy  Act, 
1869  (32  ^  33  Vict.  c.  71),  «.  2i— Bank- 
ruptoy  Bules,  1871,  r.  28. 

Where  an  extension  of  the  twenty-eighi 
days  after  request  within  which  a  tnutee 
miut  (itnder  section  24  of  the  Bankrupiey 


Act,  1869),  declare  his  option  ofdiada 
ing  a  lease,  is  required  in  order  to  dbiaiii 
the  sanction  of  the  Ckntrt  under  the  rvies  of 
1871  (rwZe  28),  the  practice  of  tlie  Court  m 
to  grant  the  emtension  if  the  a^Ucation  i* 
made  within  the  twenty-eight  days,  but  not 
otherwise. 

The  Court  eon  extend  the  time  qfterwardt, 
Semble;  but  it  would  only  do  so  under 
very  speeiai  ciroutnstancet. 

Circumstances  under  which  suek  an  order 
was  refused. 

This  was  an  appeal  from  an  order  of 
Mr.  Begistrar  Spring  Rice. 

The  solicitors  of  the  trustee  haviii|f 
written  to  the  solicitors  of  the  landlord 
of  certain  leaseholds  to  which  the  bank- 
rupt was  entitled  (subject  to  a  mort- 
gage) asking  whether  ihe  landlord  was 
disposed  to  purchase  the  bankrupt's  in- 
terest, the  soUcitora  of  the  landlord  wrote 
on  the  23Td  of  March,  1874,  to  decline, 
and  enclosed  a  notice  of  that  date  formally 
requiring  the  trustee  to  declare  whether 
he  intended  to  disclaim  all  intereat  in  the 
premises. 

In  answer  the  solicitors  of  the  trustee 
wrote  on  the  26th  of  March  to  the  land- 
lord's solicitors — "  We  beg  to  acknow- 
ledge receipt  of  notice  calling  upon  the 
taustee  to  elect  whether  he  wul  disclaim 
or  not.  He  intends  to  disclaim  his  in- 
terest in  tho  leases  36  and  38,  Fnlham 
Road,  and  we  will  send  yon  notice  of 
motion  which  we  presume  you  will  accept 
on  behalf  of  your  client,  but  we  shall  not 
be  able  to  oet  a  day  for  hearing  the  mo- 
tion until  after  the  Easter  vacation.  We 
believe  the  party  who  holds  the  leases  is 
Mr.  Serjeant,  of  York  Road,  Lambeth." 

The  trustee  took  no  farther  step  nntU 
the  24th  of  April,  1874,  when  he  served 
notice  of  motion  for  the  2nd  of  May,  fiar 
an  order  that  the  trustee  be  at  liberfy  to 
disclaim  the  lease,  and  "  for  such  other 
order  afibrding  such  other  or  further  relief 
in  the  premises  as  to  the  Conrt  may  seon 
proper  to  be  granted  under  the  diciun- 
stances." 

The  registrar  refused  to  give  the  leave 
desired  on  the  ground  that  the  twenfy- 
eidht  days  had  expired. 

He  was  asked  to  extend  the  tame,  bat 
held  that  he  had  no  jorisdiotion  to  do  09 
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on  im  application  made  after  the  time  had 
expired. 

The  tmstee  appealed. 

It  was  stated  at  the  bar  that  the  sab- 
stantial  question  was  as  to  the  trustee's 
liability  to  the  reat  accrued  due  since  the 
bankruptcy. 

Mr.  ve  Oex  and  Mr.  Eobertson  Oriffiihs, 
for  the  appellants. — By  section  23  of  the 
Bankruptcy  Act,  1869,  the  trustee  may  dis- 
claim a  lease.  Then  by  section  24,  it  is 
provided  that  the  trustee  shall  not  disclaim 
where  an  application  in  writing  has  been 
made  by  any  person  without  requiring 
him  to  decide  whether  he  will  disclaim  or 
not,  "  and  the  trustee  has  for  a  period  of 
not  less  than  twenty-eight  days  after  the 
receipt  of  such  application,  or  such  iftirther 
time  as  may  be  allowed  by  the  Court,  de- 
clined  or  neglected  to  gfire  notice  whether 
he  disclaims  the  same  or  not."  And 
then  the  difficulty  has  been  caused  by  rule 
28  of  the  Bankruptcy  Rules,  1871,  that 
the  tmstee  shall  not  disclaim  a  leasehold 
interest  without  the  leave  of  the  Court 
being  first  obtained. 

We  say  the  letter  amounted  to  an 
actual  disclaimer,  and  that  the  time  oo- 
cnpied  in  obtaining  the  sanction  of  the 
Court  oaght  not  to  be  reckoned  in  the 
twenfy-eiffht  days.  At  all  events  the 
landlcnd  nad  fuU  notice  of  what  we  in. 
tended  to  do,  and  that  we  thought  some 
delay  unavoidable,  and  he  should  have 
objected  if  he  thought  otherwise,  and  not 
have  put  us  off  our  guard.  It  is  a  fair 
case  for  extending  the  time,  and  the  re- 
gistrar was  wrong  in  thinking  he  had  no 
power  to  do  so — 

Banner  v.  Johnston,  40  Law  J.  Rep. 
(n.s.)  Chanc.  730 ;  s.  c.  Law  Hep. 
5  E.  A  L  App.  157. 

Mr.  Fuday  Knight,  for  the  respondent, 
urged  that  there  had  been  ample  time. 
The  Court  sat  through  the  vacation ;  and 
at  all  events  an  application  to  enlarge 
the  time  could  have  been  made  within  the 
twenty-eight  days. 

Mr.  De  Oex  in  reply. 

[In  the  course  of  the  argument  their 
Lordships  consulted  the  registrar,  Mr. 
Murray.] 

LoBD  Justice  Mellisb  after  a  refer, 
ence  to  sections  23  and  24  of  the  Act  and 


tlie  rule  above  cited,  and  after  reading 
the  landlord's  notice  and  the  reply  of  the 
trustee's  solicitors,  laying  some  emphasis 
on  the  word  "  intends,"  proceeded. — 
The  first  question  is,  whether  that  itself 
amounts  to  an  actual  disclaimer  P  Whether 
the  trustee  had  power  to  execute  an  ac- 
tual disclaimer  notwithstanding  the  rule, 
though  he  would  be  violating  the  law  by 
so  doing,  might  be  a  question.  But  look- 
ing at  the  fact  that  he  states,  that  he  in. 
tends  to  disclaim,  and  that  he  speaks  of 
serving  notice  of  motion  for  the  leave  of 
the  Court  to  the  disclaimer,  there  can  be 
no  doubt  at  all  that  the  writer  of  the 
letter  knew,  and  that  he  assumed  that 
the  person  to  whom  the  letter  was  written 
was  also  well  acquainted  with  the  law, 
that  the  leave  of  Uie  Court  was  requisite, 
and  that  he  only  meant  to  intimate  his 
intention  to  disclaim  and  to  apply  to  the 
Court  for  that  purpose,  and  I  am  of 
opinion  that  it  would  be  wrong  to  con- 
strue the  latter  as  an  actual  disclaimer. 

Then  the  trustee  took  no  farther  step 
within  the  twenty-eight  days  after  the 
landlord's  notice  nor  for  three  days  after 
they  had  expired.  The  registrar  held 
that  it  was  too  late  to  extend  the  time. 
Having  regard  to  the  case  of  Banner  v. 
Johnston  (i«6i  supra),  I  should  not  wish  to 
lay  down  that  the  Court  has  not  jurisdio. 
tion  to  extend  the  time  after  the  twenty, 
ei^ht  days  have  expired,  and  possibly  there 
might  be  circumstances  under  which  it 
would  be  right  to  do  so.  But  the  practice, 
as  Mr.  Registrar  Spring  Rice  has  decided, 
and  as  Mr.  Registrar  Murray  has  now  in- 
formed us,  is  not  to  do  so.  If  the  trustee 
wishes  to  disclaim  and  finds  he  cannot 
get  his  application  heard  within  the 
tweniy-eight  days,  the  practice  requires 
that  he  should  take  some  step  within  the 
twenty-eight  days  for  the  purpose  of  en- 
larging i^e  time.  That  seems  to  be  a 
wholesome  practice,  and  it  would  be  dan- 
gerous to  depart  &om  it.  Here  the  delay 
is  three  days.  In  another  case  it  will  be 
a  week.  Then  a  fortnight,  and  a  month. 
And  it  may  cause  the  greatest  possible 
inconvenience  to  persons  interested  in 
property  not  to  have  the  question  settled 
within  the  pi^scribed  time  after  their 
formal  notice.  In  my  opinion,  unless 
there  is  some  extraordinary  cause — what 
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is  called  the  act  of  God — ^illness,  or 
death,  or  something  on  the  part  of  the 
landlord  to  put  the  trustee  off  his  guard 
— onlesB  something  of  that  kind  happens 
— we  ought  not  to  allow  the  time  to  be 
enlarged  unless  the  application  is  made 
within  the  twenty-eight  days.  Here  some- 
thing was  said  as  to  the  Easter  vacation 
having  intervened,  but  there  was  still 
time  after  the  Easter  vacation,  and  there 
is  no  real  ground  for  enlarging  the  time. 
I  do  not  think  the  trustee  was  personally 
bound  by  the  letter.  If  at  any  time  before 
the  leave  of  the  Court  was  given  he  had 
discovered  that  it  was  for  the  interest  of 
the  estate  not  to  disclaim,  that  the  leaae 
was  really  valuable,  it  would  have  been 
his  duty  to  withdraw  &om  his  intention 
and  to  ask  the  Court  not  to  give  the 
leave,  and  the  Court  would  have  refused 
leave  accordingly. 

The  letter  tiierefore  did  not  bind  him, 
and  the  landlord  is  entitled  to  enforce  his 
strict  rights ;  and  there  having  been  no 
disclaimer  withim  the  prescribed  period, 
I  do  not  think  the  time  should  be  enlarged. 
The  appeal  must  be  dismissed. 

Lord  Justice  Jaues. — I  am  of  the  same 
opinion. 


SoIicitoM — Messrs.  Fiesae  &  Son,  for  appellant; 
Hr.  J,  D.  Thomson,  for  respondent. 


James,  L.J. 

1874' 

June  19c 


} 


Ex  parte  BOWAN  ; 

Be  KIDDELL. 


BanJirupicy — Debtor's  Sitmmont — Dis- 
puted Claim — Affidavit  deivying  Debt  — 
PaH  of  Debt  claimed  admitted — Dismissal 
of  SwMtwns — Staying  Proceedings — Secu- 
rity —  Bankruptcy  Act,  1869  (32  &•  33 
Vict.  c.  71),  s.  7—Banhvptcy  Rules,  1870, 
Bules  17, 22,  ^ir—Bamlmiptoy  Forms,  1870, 
Nos.  4,  8,  9. 

When  the  person  suminoned  hy  a  debtor's 
summons  merely  denies  by  his  affidavit  thai 
he  is  indebted  to  the  summoning  creditor  in 
the  amount  claimed,  but  it  appears  that  he 
admiis  a  debt  of  more  than  502.,  there  being 


a  bona  fide  ditpute  as  iothe  atnomU^  the 
euAnmons  ought  not  to  be  dismissed,  but  the 
proceedings  upon  it  ought  to  be  staged 
pending  the  trvd  of  the  validity  of  the  debt 
claimed. 

An  affidavit  in  the  above  form,  though 
not  strictly  in  accordance  toith  the  provi- 
sions of  section  7  of  the  Bamkruptey  Act, 
1869,  yet,  as  ii  is  in  accordance  mth  No.  8 
of  the  Bankruptcy  Forms,  1870,  is  suffi- 
cient to  give  the  person  summoned  a  locus 
standi  upon  an  aj^lieation  to  dismiss  the 
summons. 

This  was  an  appeal  from  an  order  made 
by  Mr.  Registrar  Haalitt,  aoting  as  Chief 
Jndge  in  Bankruptcy,  dismissing  a  debtor's 
summons. 

The  summons  was  issued  on  the  8th 
of  May,  1874,  by  Rowan,  Croft  A  Co., 
shipwrights  at  Liverpool,  against  J.  D. 
Kiddell,  a  merchant  in  London.  The 
summons  was  in  the  form  prescribed 
bv  the  Bankruptcy  Rules  of  1870,  and  it 
claimed  the  sum  of  3,1682.  Is.  5d.  as  due 
from  Kiddell  to  Rowan , Croft  &  Co. ,  accord, 
ing  to  the  particulars  annexed,  for  repairs 
done  to  a  ship  called  the  Laura  Ann, 
belonging  to  Kiddell.  Kiddell  gave  no- 
ticc  of  au  application  to  the  Coni-t  to 
dismiss  the  summons,  and  filed  an  affida* 
vit,  in  which  he  deposed,  "  I  am  not  in- 
debted to  W.  H.  Rowan  and  Ralph  Croft 
in  the  amount  of  the  sum  claimed  in  the 
summons."  When  the  application  came 
on  to  be  heard  it  appeared  that  there  was 
a  dispute  between  the  parties  as  to  the 
amount  due  for  the  repairs  of  the  ship. 
An  action  at  law  had  been  commenced 
by  Rowan  &  Co.  against  Kiddell,  to  re- 
cover the  3,1G8Z.  Is.  6d.,  and  Kiddell  had 
made  an  application  in  that  action  to 
stay  the  proceedings  on  payment  of  6501., 
which  he  a,sserted  was  all  that  was  in 
fact  due  from  him.  The  plaintiffs  in  the 
action  refused  to  accept  this  sum,  and 
the  application  was  dismissed.  The  re- 
gistrar  came  to  the  conclusion  that  even 
if  the  proceedings  upon  the  debtor's  sum- 
mons were  ordered  to  be  stayed,  no  se- 
curity ought  to  be  given  by  Kiddell,  and 
ultimately  he  dismissed  the  summons 
"without  costs.     Rowan  &  Co.  appealed. 

Mr.  W.  C.  Gully  for  the  appellants. — 
The  affidavit  of  Kiddell  is  not  a  suf&cient 
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compliance  'with  section  7  of  the  Act, 
since  it  only  categorically  denies  that  he 
owes  Bowan  k  Co.  the  snm  mentioned  in 
the  summons.  Consistentlj  with  that  he 
might  owe  them  a  farthing  less.  He  does 
not  say  that  he  is  not  indebted  at  all,  or 
that  his  debt  is  under  bOl.  Therefore, 
according  to  section  7  (1),  he  has  no 
lodu  standi  to  apply  to  have  the  summons 
dismissed.  At  any  rate,  as  it  appeared 
upon  the  hearing  of  the  application,  that 
a  debt  to  the  extent  of  650Z.  was  admit- 
ted,  the  summons  ought  not  to  have  been 
dismiraed.  The  proceedings  should  have 
been  stayed,  and  the  debtor  should  have 
been  required  to  give  security. 

Bule  22  and  Form  No.  8  are  inconsist- 
ent  with  section  7  of  the  Act. 

Mr.  J)e  Oex  and  Mr.  Glement  Higgins, 
for  Kiddell. — The  afiSdavit  is  in  accord- 
ance  with  Form  No.  8,  which  has  been 
nsed  ever  since  the  Act  of  1869  came 
into  operation.  It  is  therefore  sufficient 
to  give  the  person  summoned  a  lomu 
$tandi  on  his  application  to  dismiss  the 

(1)  Section  7  provides,  "A  debtor's  summons 
may  be  granted  by  the  Court  on  a  creditor  prov- 
ing to  its  satis&ction  that  a  debt  sufficient  to 
support  a  petition  in  bankruptcy  is  due  to  him 
from  the  person  against  whom  the  summons  is 
sought,  snd  that  the  creditor  has  failed  to  obtain 
payment  of  his  debt,  after  using  reasonable  efforts 
to  do  so."    .    .    . 

"  Any  debtor  served  with  a  debtor's  summons 
may  apply  to  the  Court,  in  the  prescribed  manner 
and  withm  the  prescribed  time,  to  dismiss  such 
summons,  on  the  ground  that  be  is  not  indebted 
to  the  creditor  serving  such  summons,  or  that  he 
is  not  indebted  to  such  amount  as  will  justify 
such  creditor  in  presenting  a  bankruptcy  peti- 
tion against  him ;  and  the  Court  may  dismiss 
the  summons,  with  or  without  costs,  if  satisfied 
with  the  allegations  made  by  the  debtor,  or  it 
may,  upon  such  security  (if  any)  being  given  as 
Uie  Court  may  require,  for  payment  to  the  creditor 
of  the  debt  allef^  by  him  to  be  due,  and  the 
costs  of  establishing  such  debt,  stay  all  proceed- 
ings on  the  summons  for  such  time  as  will  be 
required  for  the  trial  of  the  question  relating  to 
such  debt," 

Rule  22.— "There  shall  be  endorsed  on  the 
debtor's  summons,  in  addition  to  an  intimation 
of  the  consequences  of  neglect  to  comply  with  the 
requisitions  of  the  summons,  a  notice  to  the  debtor 
that  if  he  disputes  the  debt,  and  desires  to  obtain 
the  dismissal  of  the  sammons,  he  must  file  an 
affidavit  with  the  registrar,  within  seven  days  in 
the  case  of  a  trader,  and  three  weeks  in  the  case 
of  a  non-trader,  stating  that  he  is  not  so  indebted, 
or  only  so  to  a  less  amount  than  601." 

Krw  Ssros,  43.— Bakkb. 


gnmmons.  But  the  truth  is,  thaA  a 
debtor's  summons  was  not  intended  to 
apply  to  the  case  of  a  disputed  claim ; 
it  was  only  meant  as  a  test  of  solvency. 
Thesummoning  creditor  ought,  when  there 
is  a  dispute  as  to  the  amount,  to  state 
in  his  summons  only  the  amount  which 
is  not  in  dispute,  otherwise  a  perfectly  sol- 
vent man  may  be  compelled  to  pay  an 
unjust  demand,  or  to  have  his  credit  se- 
riously  damaged— 

Oldfield  V.  Bodd,  8  Exch.  Eep.  678 ; 
s.  o.  22  Law  J.  Bep.  (n.s.)  Exch.  144. 
Mr.  Qvlly,  in  reply. — 

OldfiM  y.  Bodd  (vbi  tntpra) 
was  a  case  under  the  Bankruptcy  Act  of 
1849.  Under  the  present  Act  the  onus  is 
thrown  on  the  person  summoned  to  shew 
that  he  does  not  owe  hQl.  to  the  creditor. 
The  form  of  "bond  on  stay  of  proceed, 
ings  "  (No.  19)  is  "  to  secure  such  sum 
or  sums  as  shall  be  recoTered ; "  it  is  not 
limited  to  the  precise  sum  mentioned  in 
the  summons. 

LoBD  JcSTlCl  JiHXS. — I  am  of  opinion 
that  the  registrar  would  have  done  oetter 
in  this  case  if  ha  had  simply  adjourned 
the  summons,  leaving  the  creditor  to 
take  such  proceeding  as  he  might  be 
advised.  The  objection  is  rather  a  for- 
midable one  to  the  form  of  the  debtor's 
affidavit,  and  it  is  very  difficult  indeed  to 
reconcile  that  form  with  the  language  of 
the  Act  of  Parliament  But  there  is  the 
form,  and  it  is  the  one  that  has  been  in  use. 
No  doubt  attention  will  be  drawn  to  itnow, 
and  some  attempt  will  be  made  to  make 
the  Act  of  Parliament  and  the  Bules  and 
Forms  harmonious  tinder  the  change  that 
is  about  to  take  place  in  bankruptey. 
Probably  some  attempt  will  be  made  to 

Sut  those  forms  light.  That  is  a  very 
esirable  thing.  But  the  form  is  that 
which  has  been  in  use  ever  since  the  year 
1870,  It  is  a  printed  form,  and  the 
debtor  used  it,  and  took  it  before  the  re. 
gisiarar,  and  therefore  I  think  the  regis* 
trar  was  quite  right  in  saying  that  the 
debtor  had  a  loeua  standi. 

I  do  not  think,  however,  having  regard 
to  the  Act  and  the  Bules,  that  it  is  ab. 
solutely  essential  that  the  registrar  should 
be  satisfied  that  every  farthing  of  the 
debt  mentioned  in  the  summons  was  due, 
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and  that  the  debtor's  snmmonB  must  fail 
if  it  is  shewn  that  the  debt  due  is  one 
shilling  or  one  pennj  less  than  the  snm 
mentioned.  I  do  not  think  that  has  been 
acted  npon,  or  has  been  the  practice,  and 
I  do  not  think  it  would  be  consistent 
with  the  Act  of  Parliament  to  introduce 
that  as  the  rule ; — that  is  to  say,  if  the 
debt  differs  by  any  fraction  from  the  debt 
alleged,  then  the  whole  proceeding  must 
be  void.  For  the  bond  (No.  19)  required 
to  be  given  as  security  on  stay  of  pro- 
ceedings is  a  bond  for  such  sum  as  shall 
be  recovered  against  the  debtor.  There 
is  no  harm  done,  as  it  seems  to  me,  in 
allowing  the  thing  to  stand  over  for  tnal, 
because  it  will  not  necessarily  result  in 
bankruptcy  if  the  summons  is  adjourned 
in  that  way.  It  is  always  competent  for 
a  man,  if  the  verdict  is  found  against 
him,  to  get  rid  of  bankruptcy  proceed- 
ings by  paying  the  debt,  and  if  he  cannot 
pay  the  debt  then  no  particular  harm 
will  happen.  It  is  always  competent  to 
him  to  get  rid  of  it,  and  if  secnrity  is 
gfiven  by  way  of  bond,  then  the  obligors 
of  the  bond  will  have  to  satisfy  the  terms 
of  the  bond,  and  pay  the  amount.  If  no 
security  is  required  either  by  bond  or 
otherwise,  then  the  man  has  simply  to 
pay  the  debt  before  any  proceedings  are 
taken  to  adjudge  him  a  bankrupt.  There- 
fore I  do  not  think  any  great  harm  could 
ensue  by  allowing  the  thing  to  stand 
over,  there  being  a  bona  fide  debt.  This 
may  be  a  very  hard  claim.  I  will  not 
say  it  is  an  extortionate  one,  but  it  is 
rather  a  heavy  claim  of  more  than  4,000i. 
for  a  debt  which  the  man  had  estimated 
at  1,600{.  It  would  be  for  the  jury  to 
decide  whether  there  was  any  alteration 
in  the  circumstances  by  which  the  amount 
was  enlarged,  or  whether  there  was  a 
bargain  to  do  the  work  for  1,6002.,  or  a 
bai^ain  to  do  it  for  a  reasonable  price^ 
and,  there  being  that  hana  fide  dispute 
between  the  parties  as  to  what  the  amount 
is,  I  think  the  registrar  was  quite  right 
in  not  requiring  any  security  to  be  given. 
At  the  same  time  I  think  it  would  have 
been  right  to  have  allowed  the  whole 
thing  to  stand  over,  to  have  adjourned 
the  summons,  and  to  have  left  the  credi- 
tor to  see  what  a  jury  would  say  with 
r^ard  to  the  amount,  and  when  the  jury 


had  determined  Uiat  qaestion,  farther 
proceedings  might  be  token  as  the  par. 
ties  might  be  advised.  I  quite  agree  with 
the  registrar's  view  that  it  was  not  a  case 
for  requiring  security  of  any  kind,  but 
simply  a  case  for  leaving  the  creditor  to 
bring  an  action.  There  was  evidently 
good  ground  on  the  part  of  the  alleged 
debtor  for  disputing  the  amount  beyond 
the  1,G002.,  but  6002.  was  due  at  the 
time,  and  probably  the  creditor  would 
have  been  better  advised  if  he  had  con- 
fined his  summons  to  the  600Z.  But,  as 
he  has  not  done  so,  I  think  the  only  way 
is  to  leave  ti'm  to  bring  his  action.  I 
quite  agree  with  Mr.  De  Gex  that  it  is 
not  quite  the  object  of  the  Bankruptcy 
Act,  when  there  is  a  bona  fide  dispute 
between  the  parties,  that  a  debtor's  sum- 
mons should  be  issued  to  try  a  question 
whether  1,6002.  or  4,0002.  is  due;  bat 
the  Act  does  not  enable  me  to  dispose  of 
the  case  on  that  ground.  Therefore  the 
order  of  the  registrar  will  be  varied  by 
staying  the  proceedings,  but  without 
security. 


Soliciton — Uessrs.  Cunliffb  &  Besamont,  agents 
for  Messrs.  Woodbum,  J.  Pemberton  &  &.nip- 
8on,  of  Lirerpool,  for  the  appellant;  Hems. 
Oamlen  &  Son,  for  the  respondent. 


LoBss  JxrsncBS.  \ 

1874.  Ex  parte  bdtcheb  ; 

May  22.  Be  heldrum. 

June  5.       j 

Frauduleni  Preference — Payee  in  good 
faith— BaiikrupUy  Act,  1869  (32  &  33 
Vict.  c.  71),  ».  92— Appeal  to  Howe  of 
Lords, 

The  condttding  wm-dt  of  section  92  of  the 
Bankruptcy  Act,  1869  (as  to  fraxiduUnt 
preferences),  which  protect  the  rights  of  "  a 
pwcluiser,  payee  or  incuvibra^iccr  in  good 
faith,  and  for  valuable  consideration,"  apply 
to  persons  preferred  by  the  bankrupt,  vho 
are  ignorant  that  they  are  being  preferred^ 
OAid  not  merely  to  third  parties  dealing  for 
value  tvilh  persona  so  preferred. 

This  co7ist)iu;ti<m  u  not  to  exclude  fn» 
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protection  third  pariiea  innoeenOy  dealing 
for  value  with  pertotu  who  have  Itioioingly 
accepted  a  preference. 

Appeal  to  Souse  of  Lords  not  allowed  in 
the  ease  of  a  small  debt  on  the  ground  that 
it  would  determine  the  right  to  larger  «um«. 

This  was  an  appeal  from  an  order  of 
the  Chief  Judge,  reversing  a  decision  of 
the  Judge  of  we  County  Court  at  Man- 
chester. In  October,  1873,  Messrs.  J.  S. 
Meldmm  and  A.  Wydler  were  carrying  on 
business  in  co-partnership  together  at 
Manchester,  as  dyers  and  calico  printers. 
They  had  purchased  the  business  firom  a 
Mr.  Souoh^,  who  had  since  died,  and 
mortgaged  the  property  to  pay  for  it,  but 
they  were  largely  indebted  to  his  executrix, 
Mrs.  Souch^  for  the  balance  of  the  pur- 
chase-money, and  for  advances  made  by 
him  to  enable  them  to  carry  on  the  busi- 
ness, and  they  were  also  considerably  in. 
debted  to  their  bankers,  and  others  who 
were  not  trade  creditors. 

At  their  annual  stook-taiking,  in  the 
middle  of  October,  1873,  it  appeared  that 
they  were  insolvent  to  the  amount  of,  at 
least,  22,0002.,  and  they  gave  notice  to 
determine  the  lease  of  the  premises  where 
their  business  was  carried  ou,  and  in- 
structed their  confidential  clerk  to  sell  all 
the  rollers,  trade  machinery  and  stock-in- 
trade,  and  pay  the  trade  debts,  but  not  to 
my  the  sums  due  from  them  to  Mrs. 
Souche  or  their  bankers,  or  other  creditors 
not  being  trade  creditors.  Afterwards, 
between  tiie  25th  of  October  and  the  25th 
of  November,  1873,  they  purchased  &om 
Messrs.  Stead,  from  whom  they  had  fre- 
quently purchased  goods,  goods  to  the 
value  of  1902.  These  goods  were  pur- 
chased on  what  are  known  as  "Man- 
chester" terms,  which  are,  that  goods 
bought  before  the  25th  day  of  a  month 
are  to  be  paid  for  on  the  first  Tuesday  in 
the  following  month ;  but  if  bought  after 
the  25th  day  of  the  month,  then  on  the  first 
Tuesday  in  the  next  month  but  one ;  the 
purchaser,  however,  having  the  option  to 
pay  earlier,  and  receiving,  in  that  case, 
discount  at  the  bank  rate.  According  to 
these  terms,  payment  for  the  goods  bought 
between  the  25th  .of  Ooto^  and  25th 
of  November  became  due  on  the  3rd  of 
December.    On  the  22nd  of  November 


the  debtors,  without  solicitation,  paid 
Messrs.  Stead  1862.  13s.  9d.  for  t^ese 
groods,  the  difierenoe  (between  that  sum 
and  1902.)  being  the  diiscount  above-men- 
tioned. It  was  admitted  that  Messrs. 
Stead  had  no  knowledge,  when  they  re- 
ceived this  money,  that  the  debtors  were 
insolvent.  On  or  about  the  22nd  of  No- 
vember, 1873,  the  debtors  also  paid  at 
least  3,000Z.  for  trade  debts,  not  enforce- 
able till  the  January  or  February  follow- 
ing, and,  in  some  cases,  without  receiving 
any  discount  for  the  earlier  paymenti 

On  the  3rd  of  December,  1873,  Messrs. 
Meldrum<yWydlerfiledapeitition  for  liqui- 
dation, and  Mr.  Butcher,  the  appellant, 
was  appointed  trustee.  On  his  applica- 
tion, the  County  Court  Judge  decided 
that  the  payment  by  the  debtors  on  the 
22nd  of  November  to  Messrs.  Stead  was 
a  fraudulent  preference,  it  being  admitted 
that  the  debtors  intended  to  prefer  their 
trade  creditors  to  their  other  creditors. 
The  Chief  Judge  reversed  this  decision, 
and  the  trustee  brought  the  present  ap- 
peal. 

Mr.  Serschell  and  Mr.  Taylor,  for  the 
appellant. — This  payment  was  mode  with- 
out demand  and  before  it  was  due,  and 
it  was  admittedly  made  with  a  view  of 
preferring  the  creditors.  It  therefore 
clearly  comes  within  section  92  of  the 
Act  (1). 

The  only  question  is  whether  it  comes 
within  the  concluding  clause  protecting 
the  rights  of  "a  purobaser,  payee  or  in- 
cumbrancer in  good  &itb,  and  for  valuable 
consideration." 

Before  the  present  Act  a  payment,  by 

(1)  Bankmptcy  Act,  1869  (32  &  83  Vict.  c.  71). 
8.  92 — "  Every  conveyance  or  transfer  of  property, 
or  charge  thereon  made,  every  payment  made,  every 
obligation  incnrred,  end  every  judicial  proceeding 
taken  or  suffered  by  any  person  unable  to  pay  his 
debts  as  they  become  due,  from  hia  own  moneys,  in 
favour  of  any  creditor,  or  any  person  in  trust  for 
any  creditor,  with  a  view  of  giving  such  creditor  a 
preference  over  the  other  creditors,  shall,  if  the 
person  making,  taking,  paying  or  suffering  the 
game,  become  bankrupt  within  three  months  after 
the  date  of  making,  taking,  paying  or  suffering  the 
same,  be  doomed  fraudulent  and  void  as  against 
the  trustee  of  the  bankrupt,  appointed  under  this 
Act;  but  this  section  shall  not  albct  the  rights  of 
a  purchaser,  payee  or  incumbrancer  in  good  bith, 
and  for  valuable  oowddentioo." 
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way  of  preferenoe,  waa  voidable  oaly,  and 
not  void — 

Stevenson  v.  Neumham,  13  Com.  B. 
Bep.  285 ;  g,  0.  22  Law  J.  Rep. 
(N.B.)  C.P.  110. 
And  a  transfer  by  the  person  preferred 
to  a  purchaser  for  valae  was  therefore 
protected.     By  the  present  Act  the  pay- 
ment is  made  absolutely  void  if  bankruptcy 
takes  place  within  the  three  months,  and 
therefore  some  protection  was  required  for 
any  third  pariy  dealing  for  "valuable 
consideration  "  with  the  person  preferred, 
That  was  the  sole  object  of  the  provision, 
which  is  not  intended  to  refer  to  the 
person  preferred  at  all. 

There  is  a  dictum  against  us  in 
Ex  parte  Tempest,  Law  Bep.  6  Ghano. 
70; 
but  there  there  was  a  demand  on  the  part 
of  the  creditor,  and  the  point  that  now 
arises  was  not  argued  or  decided. 

£They  also  referred,  as  to  the  old  law, 
to  the  judgment  of  Parke,  B.,  in 

Kynaston  v.  Crouch,  14  Mee.  it  W. 
266 ;  s.  c.  14  Law  J.  Bep.  (n.s.) 
Bxch.  324.] 
Mr.    Benjamin   and   Mr.   Marten,    for 
the  respondentB. — No  doubt,  under  the 
old   law,   the   &ct    that    the    bankrupt 
contemplated  bankruptcy  was  sufficient 
to  constitute  a  fraudulent  preference,  bat 
now  this  motive  is  immaterial.     The  ob- 
ject of  the  clause  is  to  protect  hona  fide 
detdings  with  the  bankrupt.     The  words, 
"  for  valnable  consideration,"  are  to  ex- 
elude  payments  on  any  merely  voluntary 
debt  or  contract.      Our  construction  of 
the  statute  has  been  already  adopted— 
Ex  parte  Tempest  («W  svprck) ; 
Ex  parte  Slackbwm,  Law  Bep.  12  Eq. 
358. 
Payee  must  mean  payee  of  the  bank- 
rupt.    It  was  only  proper  to  pay  this 
debt— contracted  to    keep  &b  business 
going — in  fnll. 

They  also  referred  to  section  94  of  the 
Act. 

Mr.  HerscTuiU,  in  reply.—- If  the  law  is 
altered  as  contended,  an  insolvent  can 
distributo  his  properiy  as  he  pleases. 

Meiush,  L.J.  (on  June  5)  delivered  the 
written  judgment  of  the  Court — 
The  qne^on  to  be  determined  on  this 


appeal  is  whether  the  trustee  of  Messrs. 
Meldrum  A  Wydler,  liquidating  debtors,  is 
entitled  to  recover  the  sum  of  186J.  13«.  9(2. 
from  Messrs.  Lawrence  &  Henry  Stead, 
upon  the  ground  that  it  was  paid  to  them 
by  the  debtors  by  way  of  frandolent  pre- 
ference within  three  months  of  the  liqui- 
dation. The  County  Court  Jndge  of 
Manchester  held  that  the  trustee  was  en- 
titled to  recover  the  money,  bat  his 
judgment  was  reversed  by  tlie  Chiet 
Judge. 

Messrs.  Stead  have  been  for  several 
years  in  the  habit  of  supplying  the  debtors 
with  goods,  and  they  sold  them  the  goods 
of  which  the  price  is  now  in  question  in 
October,  1878. 

In  October  and  November,  1873,  the 
debtors  having  become  aware  that  they 
were  hopelessly  insolvent,  gave  orders  to 
one  of  their  clerks  to  sell  their  stock-in- 
trade  and  other  property,  and  with  the 
proceeds  to  pay  uieir  ordinary  trade  cre- 
ditors, bat  not  to  pay  certain  particular 
creditors,  to  whom  they  were  largely  in- 
debted for  advances.  On  the  22nd  of 
November,  1873,  the  1861.  13«.  9d.  was 
paid  by  one  of  the  clerks,  in  pursuance  of 
these  instructions,  to  Messrs.  Stead. 

It  is  unnecessary  to  describe  the  fiicts 
in  greater  detail,  because  we  are  clearly 
of  opinion,  on  the  evidence,  that  the  pay- 
ment was  a  payment  made  by  persons 
unable  to  pay  their  debts  aa  they  became 
duo  from  their  own  moneys  in  favour  of 
Messrs.  Stead,  with  a  view  of  giving 
Messrs.  Stead  a  preference  over  their 
other  creditors,  within  the  92nd  section 
of  the  Bankruptcy  Act,  1869.  But  wo 
are  at  the  same  time  of  opinion  that 
Messrs.  Stead  received  the  money  in  the 
ordinary  course  of  business,  and  without 
any  notice  thatMessra.  Meldrum  AWydier 
were  insolvent,  or  that  they  (Messrs. 
Stead)  were  being  preferred  to  the  other 
creditors.  The  question  to  be  determined 
is  whether,  under  these  circumstances, 
Messrs.  Stead  are  protected  by  the  proviso 
at  the  end  of  the  92nd  section,  by  which 
it  is  enacted — "  But  this  section  shall  not 
affect  the  rights  of  a  purchaser,  payee,  or 
incumbrancer  in  good  fsiith,  and  for  valu- 
able consideration."  1 

On  the  part  of  the  appellant,  it  was 
argued  that  the  object  of  this  proviso  was 
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amply  to  proteot  parohasers  and  mort- 
gagees to  whom  property  was  transfiarrad 
by  creditors  who  had  received  the  same 
from  their  debtors  by  way  of  &aadalent 
preference,  and  that  the  creditors  them- 
selves were  not  included  in  the  proviso  at 
alL  It  was  said  that  the  conveyance  and 
transfer  of  property  being  made  absolately 
void  and  not  merely  voidable,  it  was  ne- 
cessaiy  to  protect  snch  pnrohaBers  and 
morl^^es,  and  Stevenson  y.  Neumham 
(vibi  supra)  was  referred  to.  On  the  part 
of  the  respondents,  it  was  contended  that, 
although  the  proviso  might  have  the  effect 
of  protecting  purchasers  and  mortgagees 
claiming  under  the  creditors  preferred, 
yet  the  main  object  of  the  proviso  was  to 
protect  the  creditors  preferred  themselves 
if  they  were  no  party  to  any  firaud  upon 
the  general  body  of  the  creditors ;  tnat 
the  legislature  have  thought  it  unjust  that 
a  cremtor  who  has  done  nothing  except 
receive  payment  of  his  debt,  apparency 
made  to  lum  in  the  ordinary  course  of 
business,  should  be  obliged  to  return  the 
money.  The  Chief  Judge  has  always  been 
strongly  of  this  opinion.  In  Ez  parte 
Blackburn  (ubi  supra),  he  says — "It  is 
provided  that  the  enactment,  making  void 
the  payment,  shall  not  affect  the  rights  of 
a  payee  in  good  faith  and  for  valuable 
consideration,  a  provision  which  was  ob- 
viously just,  and  not  more  just  than 
necessary,  in  order  to  avoid  the  incon- 
veniences which  would  arise  in  the  com- 
mercial world,  and  even  beyond  its  pale, 
if  persons  receiving  payment  of  their  just 
demands,  received  such  payment  at  the 
risk  of  having  to  refund  it,  in  consequence 
of  the  improper  motive  actuating  their 
debtor,  bat  of  which  motive  they  had  no 
cognisance,  and  in  which  they  had  in  no 
degree  participated." 

In  the  still  earlier  case  of  Ex  parte  Tem- 
pest  {vbi  supra),  we  both  expressed  an 
opinion  that  a  creditor,  who  had  received 
a  conveyance  of  property  in  consideration 
of  a  sum  of  money,  which  was  to  be  set 
off  against  a  debt,  would,  even  if  the 
transfer  had  on  the  part  of  the  debtor 
been  a  fraudulent  preference,  have  been 
protected  by  the  proviso  as  a  purchaser 
m  good  faith  and  for  a  valuable  considera- 
tion. It  is  true  that  the  opinion  we  so 
expressed  wpa  not  necessary  for  the  de« 


oision  of  the  case  then  before  ns,  and  that 
neither  in  this  case,  nor  in  B»  paiie  Black- 
bum  (ubi  supra),  was  the  oons^ction  now 
contended  for— <viz.,  that  the  words  pnr- 
chaser,  payee  or  incumbrancer  do  not 
apply  to  the  creditor  preferred  at  all,  but 
only  to  third  persons  claitning  under  him, 
suggested  either  by  counsel  or  by  the  Court, 
and  we  think,  therefore,  that  we  are  not 
absolutely  protected  by  authority  from 
adopting  the  construction  contended  for 
bv  the  appellants,  if  we  come  to  the  con- 
elusion  that  it  is  the  correct  one.  At  the 
same  time  we  must  give  considerable 
weight  to  the  &ct  that  the  construction  of 
the  section  by  which  the  creditor  pre- 
ferred is  entitled  to  the  benefit  of  the  pro- 
viso has  been  acted  upon  for  several 
years.  It  was  argued  that,  if  the  creditor 
preferred  was  entitled  to  the  benefit  of 
the  proviso,  the  law  respecting  fraudulent 
preference  would  be  practicaJly  repealed. 
We  think  this  statement  is  an  exaggera- 
tion. In  a  large  number,  probably  the 
majority,  of  oases  in  which  a  creditor,  or 
a  class  of  creditors,  is  preferred  by  a 
debtor  on  the  eve  of  liankruptoy,  the  cre- 
ditor preferred  ia  perfectly  well  aware  that 
the  debtor  is  insolvent,  and  that  he  is 
being  preferred  over  the  other  creditors. 
We  think,  indeed,  that  both  tiie  construc- 
tions contended  for  are  in  themselves  per- 
fectly rational,  and  that  there  is  no  reason 
for  rejecting  either  of  them  on  account  of 
any  consequences  which  would  follow  &om 
adopting  it. 

The  real  question  to  be  determined  is, 
what  is  the  natural  construction  of  the 
words  used  by  the  l^fislatore  ?  Now,  it 
was  argued  for  the  respondents,  that  the 
creditor  preferred  is  not  in  terms  ex- 
dnded,  and  that,  if  he  is  to  be  exdnded, 
words  must  be  inserted  in  the  proviso 
which  are  not  there.  On  the  other  hand, 
it  was  said  that  the  words,  "purchaser, 
payee  or  incumbrancer,"  are  themselves 
words  which  naturally  apply  rather  to  a 
transferree  firom  the  creditor  than  to  the 
creditor  himself.  The  words ."  purchaser  " 
and  "  incumbrancer  "  seem  certainly  apt 
words  to  describe  a  person  who  has  pur- 
chased  the  property  transferred  from  the 
creditor,  and  a  person  with  whom  the 
property  transferred  has  been  pledged. 
They  are  not,  however,  necessarily  coo* 
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fined  to  such  a  persoiu  A  debtor  ^rishing 
to  prefer  a  particular  creditor  might  offer 
to  sell  part  of  his  stock  to  him  in  the  or^ 
dinarj  way  of  basiness,  and  the  creditor 
might  agree  to  purchase  it,  and  so  obtain 
a  Bet-off,  without  the  least  knowledge  on 
his  part  that  the  debtor  was  insolvent,  or 
that  he  was  being  preferred  over  the  other 
creditors.  The  legislatnre  may  well  have 
thought  that  such  a  purchaser  ought  to 
be  protected.  There  was  a  good  deal  of 
argument  on  the  meaning  of  the  word 
"  payee."  We  think  it  is  clearly  opposed 
to  the  word  "payer,"  as  "vendee  ig  to 
"vendor,"  "mort^pgee"  to  "mortga^r," 
"indorsee"  to  "mdorser;"  and  that,  as 
"payer"  means  a  person  who  makes  a 
payment,  so  "payee"  means  a  person  to 
whom  payment  is  made.  Now,  this  being 
the  meaning  of  the  word,  it  is  very  diffi- 
cult to  exclude  the  creditor  preferred  who 
receives  payment  of  his  debt.  It  was  said 
that  it  was  intended  to  protect  a  person 
to  whom  the  creditor  preferred  might 
transfer  a  bill  or  cheque  given  in  payment 
of  his  debt.  This  is  not  a  verv  natural 
meaning  of  the  word.  Possibly,  if  the 
creditor  preferred  used  a  cheque  given  to 
him  by  the  debtor  in  payment  of  a  debt 
of  his  own,  the  person  receiving  the  cheque 
might  be  described  as  a  payee ;  but  we 
can  hardly  think  that  the  .word  "  payee  " 
was  inserted  in  the  proviso  for  the  sole 
purpose  of  describing  such  a  person.  It 
was  also  argued  that  the  words  "  for  valu> 
able  consideration  "  were  perfectly  useless 
if  the  olgeot  was  to  protect  creditors,  as 
eveiy  creditor  must  necessarily  be  a  cre- 
ditor for  valuable  consideration.  There 
may,  however,  be  creditors  by  bond  or 
covenant  who  have  given  no  consideration, 
and  these  words  may  also  have  been  in- 
serted to  prevent  persons  to  whom  the 
creditor  preferred  may  have  made  an 
assignment  without  consideration  obtain- 
ing the  benefit  of  the  proviso;  for  we 
think  it  by  no  means  follows  that  if  the 
proviso  extends  to  the  creditors  preferred 
it  may  not  also  extend  to  protect  pur- 
chasers from  such  creditors,  in  cases 
where  the  creditors  themselves  are  not 
protected  from  having  had  notice  of  the 
fraudulent  nature  of  the  transaction  as 
respects  the  general  body  of  the  credi- 

tCHTB. 


On  the  whole,  we  are  of  opinion  that 
ihe  judgment  of  the  Chief  Judge  ought  to 
be  affirmed,  and  that  the  appo^  nnut  be 
dismissed  with  costs  (2). 


Solicitors— Messrs.  Grandy  &  Eersliaw  (Han- 
chester),  for  appellant;  Heiers.  Pritchard, 
Englefield  &  Co.,  agents  for  Hessn.  Boote  te 
Edgar,  Manchester,  for  respondents. 


James,  L.J. 

1874. 
March  20. 


} 


Ex  parte  tatb; 

Be    K£TWOBTH. 


Banknipiciy — Action  on  BtO,  of  Exchange 
—Money  paid  into  Court  to  abide  the  Event 
— Liquidation  of  Affairs  of  Defendant — 
Bight  to  Money  in  Court. 

The  defendants  in  an  action  upon  a  biU 
of  exchange  paid  a  sum  of  money  into  Court 
to  abide  the  event.  The  matters  in  dispute 
were  subsequently  referred  to  arbitration, 
and  before  any  award  had  been  made  by  the 
arbitrator,  the  defendants  went  into  Uquida- 
tion  of  their  affairs  by  arrangement.  The 
trustee  in  the  liquidation  claimed  the  money 
in  Court : — Held,  that  the  plaintiff  in  the 
action  was  entitled  to  be  paid  thereout  the 
amount  of  his  debt  and  costs,  and  there 
must  be  an  in^iry  to  ascertain  this  amount. 

This  was  an  appeal  from  the  dedsicm 
of  the  Chief  Judge  in  Bankruptcy. 

Messrs.  Keywortii  &  Co.,  slupowners  of 
Liverpool,  were  the  acceptors  of  a  bill  of 
exchange  for  1,200Z.,  drawn  upon  them 
and  indorsed  to  Messrs.  Tato  &  Co.  The 
bill  having  arrived  at  maturity  and  T)een 
dishonoured,  Tate  &  Co.,  in  July,  1873, 
commenced   an   action  at   law   against 

(2)  Snbseqnently  (on  June  13)  Mr.  Hersebel 
made  an  application  for  leave  to  appeal  to  tlia 
House  of  Lords,  on  the  groond  th^  although 
only  168i.  was  the  subject  of  the  present  pro- 
ceedings, yet  that  really  more  than  3,000/.  de- 
pended upon  the  decision.  Their  Lordships  refosed 
the  application,  saying  that  it  would  be  very  hard 
upon  Mr.  Stead,  who  had  succeeded  in  two  appeals, 
and  whose  costs,  if  an  appeal  was  allowed,  woold 
he  more  than  the  debt,  whether  he  was  snccesafiil 
or  not  in  the  appeal.  If  it  was  wished  to  settle 
the  point  of  law  for  the  benefit  of  the  pnUk,  it 
must  not  be  done  at  the  Baiter's  tacpeaae. 
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Keyworth  &  Co.  for  the  amoant.  The 
defendants  obtained  an  order  under  sec- 
tion 2  o£  the  Bills  of  Exchange  Act,  1855 
(;i8  &  19  Vict.  0.  67),  that  on  payment 
into  Coart  by  them  of  8802.  to  abide  the 
event,  they  should  be  at  liberty  to  appear 
and  defend  the  action.  The  8802.  was 
paid  into  Court,  and  the  defendants  shortly 
afterwards  obtained  an  order  referring 
the  matters  in  dispute  in  the  action  to 
arbitration. 

In  September,  1873,  before  the  arbi> 
trator  had  made  his  award,  Messrs.  Key- 
worth  &  Co.  filed,  in  the  Liverpool  County 
Court,  a  petition  for  liquidation  of  their 
afiEairs  by  arrangement.  A  liquidation 
was  resolved  upon,  and  a  trustee  therein 
appointed. 

On  the  5th  of  November,  1873,  the 
trustee  applied  to  the  Judge  of  the  County 
Court  for  an  order  to  restrain  the  pro- 
ceedings in  the  action  and  arbitration, 
and  for  a  declaration  that  the  8802.  in 
Court  belonged  to  him.  The  County 
Court  Judge  made  an  .order  that  the 
880{.  belonged  to  the  trustee,  and  that 
the  plaintiff  in  the  action  should  consent 
to  the  payment  out  of  that  sum  to  the 
trustee.  Upon  appeal  from  this  order, 
by  Messrs.  Tate  a  Co.,  the  Chief  Judge 
in  Bankruptcy  reversed  the  order;  and 
being  of  minion  that  Messrs.  Tate  &  Co. 
were  entitled  to  have  the  amount  of 
their  debt  and  costs  paid  out  of  the  880!., 
directed  an  inquiry  as  to  the  amount  so 
payable.     The  trustee  appealed. 

Ifr.  Benjamin  and  Mr.  Bighorn,  for  the 
appellant. — The  respondents  were  not  se- 
cured creditors,  within  the  meaning  of 
the  16th  section  of  the  Bankruptcy  Act, 
1869. 

[Jakes,  L.  J — ^Where  did  the  Court  of 
Bankruptcy  obtain  jurisdiction  to  make 
an  order  that  the  parties  to  an  action 
should  consent  to  the  payment  of  any 
money  out  of  Court?] 

The  Queen  v.  Boberts,  43  Law  J.  Bep. 

(».8.)  M.C.  17;   s.  0.  Law  Rep.  9 

Q.B.  77; 
Ex  parte  Greenway,  42  Law  J.  Bep. 

(n.s.)  Bankr.  110 ;  s.  o.  Law  Rep. 

16  Eq.  619, 
were  cited. 

[James,  L.J. — The  money  in  Court  is  a 
deposit  in  medio,  to  abide  the  event  of  the 


action.  It  is  in  the  same  position  as 
where,  under  an  order  of  this  Court,  in  a 
suit  for  an  injunction  to  restrain  an  action 
at  law,  the  amount  claimed  in  the  action 
is  paid  into  Court  by  the  plaintiff.  It  be- 
longs to  the  party  eventually  found  to  be 
entitled  to  the  sum  in  dispute.] 

Mr.  Benjamin  said  if  that  was  his 
Lordship's  view,  he  oould  not  press  the 
case  further. 

Mr.  North  appeared  for  the  respondents. 

Jambs,  L.J. — The  appeal  must  be  dis> 
missed,  with  costs. 

Solicitors— Mi.  J.  H.  Ljdall,  agent  for  Messrs. 
Martin,  of  Liverpool,  for  appellant;  Mr.  W. 
Wynne,  agent  for  Messrs.  Simpson  &  North,  of 
Liverpool,  for  respondents. 


Baoon,  C.J. 

1874, 

April  27, 


'} 


Ex  parte  TATI.OB; 
Be  M0BSI8T. 


Liquidation — Receiver — Action  by  Debtor 
— Begisiration  of  Besolutiont — Bankruptcy 
BtOes,  1870,  r.  260. 

M.  filed  his  petition  for  liqttidalioH  and 
a  receiver  wot  appointed.  At  the  first  meet- 
ing of  creditors  the  principal  debtor,  T.,  teas 
not  (Mowed  to  vote,  becaiuse  M.  stated  that 
T.  was  indebted  to  him  in  a  larger  sum 
than  he  owed  to  T.  The  Begistrar  refused  to 
register  the  resolutions  passed  at  this  meet' 
ing  because  T.  had  not  been  allowed  to  vote, 
M.  then  brought  an  action  against  T.  for 
the  amount  of  his  debt.  T.  applied  to  the 
County  Court  to  restrain  the  action  but  the 
application  was  refused  because  the  liquida' 
tion  proceedings  were  at  an  end,  T.  appealed : 
— ^Held  thai,  as  the  receiver  had  not  beem 
discharged,  the  proceedings  were  stQl  pend- 
ing. 

Held,  also,  thai  the  injunction  to  restrain 
the  action  would  be  granted,  btU  only  on 
T.'t  tMtdertaking  to  revive  the  proceedings. 

This  was  an  appeal  from  a  decision  of 
the  Registru-  of  the  Salford  County  Court. 

By  a  contract  dated  the  26th  of  Feb- 
ruary, 1873,  Morrisy,  a  builder,  agreed 
with  Qeorge  and  John  Taylor  to  convert 
some  dwelling-houses  into  shops  for  9862. 
Morrisy  £Euled  to  complete  the  oontraot 


Digitized  by 


Google 


104 


OASES  m  BANKEUPTCnr: 


pr.s. 


hy  the  time  appointed,  and  in  accordance 
with  one  of  the  stipulations  in  the  con- 
tract, Messrs.  Taylor  completed  the 
works  themselves. 

In  January,  1874,  Morrisy  filed  a  peti- 
tion  for  liquidation,  and  a  receirer  of  his 
property  was  at  once  appointed. 

At  the  first  meeting  of  creditors  a 
proof  was  tendered  on  behalf  of  Messrs. 
Taylor  for  2502.  at^the  least,  for  damages 
for  breach  of  contract.  Morrisy,  how> 
ever,  claimed  that  a  larger  amount  than 
this  was  due  to  him  under  the  contract 
for  work  done,  and  at  the  meeting  Messrs. 
Taylor's  proxy  was  forcibly  turned  out  of 
the  room  and  was  not  allowed  to  vote. 
Resolutions  were  then  carried  in  f&TOur 
of  liquidation. 

On  the  11th  of  February  an  application 
to  register  the  resolutions  was  opposed 
by  Messrs.  Taylor,  and  refused  W  the 
Registrar  on  the  ground  that  Afessrs. 
Taylor  had  not  been  allowed  to  vote. 

On  the  16th  of  February  Morrisy  com- 
menced  an  action  against  Messrs.  Taylor 
to  recover  the  balance  due  to  him  under 
the  contract.  Messrs.  Taylor  then  ap- 
plied to  the  County  Court  for  the  appoint- 
ment of  a  receiver  and  manager  of 
Morrisy's  estate,  and  for  an  injunction  to 
restrain  him  tvom  proceeding  with  the 
action. 

The  Registrar,  however,  declined  to 
grant  the  application  on  the  ground  that 
the  petition  was  at  an  end  when  he  had 
refused  to  sign  the  resolutions,  and  that 
he  had  therefore  no  jurisdiction. 

From  this  decision  Messrs.  Taylor  ap- 
pealed. 

Mr.  De  Oex  and  Mr.  Brough,  for  the 
appellant. — The  proceedings  were  not  at 
an  end  by  the  refusal  of  the  R^strar  to 
register  the  resolutions ;  they  were  still 
pending — 

Ets  park  Jeffery;    re  Hcaioet,  ante, 
27;  B.  c.  Law  Rep.  9  Ghanc.  144. 

A  receiver  had  been  appointed  and  had 
not  been  discharged,  and  it  was  his  duty 
to  take  any  necessary  proceedings — 

E»  parte  Jay;  re  Powis,  ante,  54; 
s.  c.  Law  Rep.  9  Chano.  138. 

The  proceedings  might  have  been  re- 
newed on  the  application  of  any  creditor 
that  a  fresh  first  meeting  would  be 
called— 


E»  parte  Oahh ;  re  Sedley,  42  Law  J. 
Rep.  (n.s.)  Bankr.  63 ;  s.  c.  Law 
Rep.  8  Chonc.  727. 
Mr.  Joman,  for  the  debtor. — ^The  Court 
has  no  power  to  restrain  the  debtor  from 
bringing  an  action ;  rule  260  only  gives 
power  to  restrain  actions  against  debtors. 
The  real  object  of  the  debtor  in  bringing 
this  action  is  to  enforce  his  claim  against 
the  creditor  who  is  now  i^pealing,  and 
be  wants  to  recover  the  money  due  to 
him  that  he  may  distribute  it  among  his 
creditors.  An  undischarged  bankmpt 
may  sue  till  some  ono  interferes,  and  per- 
haps in  this  case  no  one  will  interfere ; 
the  receiver  cannot,  and  no  trostee  has 
been  appointed — 

Herbert  v.  Sayer,  5  Q3.  Rep,  965 ; 
8.0.  12  Law  J.  Rep.  (k.s.)  Q.B. 
286; 
Bobson  on  BanJerwptey,  p.  451. 
It  was  too  late  to  call  a  fresh  first  meet- 
ing of  creditom. 

Bacok,  G.J. — A  receiver  has  been  ap- 
pointed and  no  order  has  been  made  by 
the  Court  to  discharge  him,  and  so  long 
as  he  remains  undischarged  the  liquida- 
tion proceedings  cannot  be  said  to  be 
determined.  The  debtor,  moreover,  has 
committed  an  act  of  bankruptcy  which  is 
available  against  him  for  adjudication, 
and  he  is  therefore  disqualified  from  suing 
for  any  debt  owing  to  lum,  because  itwould 
not  be  safe  for  any  person  to  pay  him.  It 
would  be  impossible  to  allow  a  debtor  who 
avows  himself  insolvent  to  have  a  right  to 
bring  actions.  When  a  receiver  has  been 
appointed  it  is  his  duty  to  do  this.  Some- 
tmng,  however,  must  be  done  to  revive 
the  proceedings,  and  I  think  the  appellant 
should  undertake  to  apply  for  leave  to 
summon  a  fresh  first  meeting  within  a 
fortnight,  or  to  present  a  petition  for  ad- 
judication. Upon  his  doing  so  I  will 
discharge  the  order  of  the  Court  beknr. 
There  will  be  no  costs. 

Mr.  De  Oez  gave  the  undertaking. 

Solicdton  —  Messrs.  Hughes  &  Son,  agoits  for 
Messrs.  Vanghan  &  Son,  Manchester,  for  the 
appellant ;  Messrs.  Edtrards,  lAvton  &  Jaqnes, 
agents  for  Mr.  Hampeon,  Manchester,  for  ths 
respondent 


Digitized  by 


Google 


MICHAELMAS  1873  to  MICHAELMAS  1874 


} 


Ex  parte  wn.iuu3 ; 

Be  WILLIAMS. 


Vol.  43.] 

BiooK,  C.J. 

1874. 

May  4. 

Bankruptcy  Bules,  1870,  r.  273 — Com- 
position— BigJU  to  tcjce  Proof  off  the  File. 

W.  tendered  a  proof  of  a  deitt,  and  voted 
at  a  first  meeting  in  favour  of  a  composition. 
At  the  second  meeting,  being  advised  that 
his  proof  might  prejudice  a  security  he  held, 
he  desired  to  vnthdram  it.  The  composition 
feU  through,  and  therefore  the  vote  at  the 
first  meeting  had  no  effect.  The  Begistrar 
declined  to  aUow  the  proof  to  he  taken  off 
the  file : — Held,  that  under  the  cirotmi' 
stances  the  proof  might  le  taken  off  the  file. 

This  was  an  appeal  ftova.  tihe  County 
Court  of  Backinghamshire,  holden  at 
Aylesbury. 

James  Williams,  l^  his  will,  gave  his 
property  to  his  wife  ror  life,  and  then  to 
his  children  living  at  the  death  of  his 
wife,  or  their  children  in  case  they  died 
in  the  lifetime  of  his  wife,  leaving  chUdren. 
Under  this  will  B.  C.  Williams  became 
entitled  to  a  reversionary  interest  in  a 
share  of  his  &ther's  property  contingent 
on  his  surviving  his  mother. 

In  1871  and  1872,  tiie  trustees  of  the 
will  advanced  B.  C.  Williams  4592.  on 
account  of  his  reversionary  interest. 

On  the  24th  of  January,  1874,  B.  C. 
Williams  filed  his  petition  for  liquidation 
or  composition.  At  the  first  meeting  of 
creditors  held  on  the  7th  of  February, 
George  Williams,  one  of  the  trustees,  ten* 
dered  a  proof  for  509J.,  being  the  amount 
of  the  advance  and  interest.  He  then 
Toted  at  that  meeting,  and  a  resolution 
was  passed  in  favour  of  accepting  a  com- 
position of  ten  shillings  in  the  pound. 

The  proof  was  tmidered  by  (Jeorge 
Williams  without  the  advice  or  consent 
of  his  co-trustee,  and  hewaa  afterwards 
advised  that  the  proof  would  prejudice  his 
right  to  repayment  out  of  the  reversionary 
interest  of  the  debtor  under  the  will. 

At  the  next  meeting  of  creditors  held 
on  the  27th  of  February,  George  Williams, 
by  his  solicitor,  stated  his  mtention  to 
withdraw  the  proof,  and  he  took  no  part 
in  the  proceedings  at  that  meeting. 

The  composition  fell  through  and  the 
creditors   resolved  on  liqoi&tion;    the 

Kbw  Skriks,  43. — Baxkb. 
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votes,  therefore,  which  George  Williams 

Kre  in  fkyonr  of  composition  could  have 
d  no  effect  at  all. 

The  Begistrar  reused  to  allow  the 
proof  to  be  withdrawn,  and  from  this  de- 
cision George  WUliams  appealed. 

Mr.  Bobson,  for  the  appellant. — ^No  one 
can  be  prejudiced  by  this  proof  being 
withdrawn,  whereas  the  co-trustee  may  be 
prejudiced  by  its  being  retained  on  the  file. 
There  can  be  no  reason  why  it  should 
not  be  withdrawn  as  the  appellant's 
votes  exercised  no  influence — 

BanJcruptey  Bules,  1870,  r.  278  ; 
Be  Sir  W.  Bussell,  22  Law  Times 
Bep.  N.S.  451. 
Mr.  Bagley,  for  the  trustees. 

Bacon,  C.  J.,  considered  that  under  tiie 
circumstances,  he  should  do  no  good  b^ 
retaining  the  proof  on  the  file,  but  that  it 
would  be  an  advantage  to  all  parties  thai 
it  should  be  withdrawn.  He  therefore 
g^ave  the  appellant  leave  to  take  the  proof 
off  the  file  on  payment  of  all  the  costs 
caused  by  the  mistake,  including  the  costs 
of  the  appeal. 


Solicitors— Messrs.  Allen  &  Edwaids,  agents  for 
Mr.  Bedford,  of  Amersham,  for  Appellant; 
Messrs.  Denton,  Hall  &  Barker,  agents  for  Mr. 
H.  C.  Cheese,  Amersham,  for  respondents. 


Ex  parte  UACKAT  ; 

Be  JBAVONS. 


Ex  parte  bbown; 

Be  JBAT0N8. 


Selbobns,  L.C. 

Mellish,  L.J. 

1873. 

Dec.  19. 

Caibns,  L.G. 

Jahxs,  L.J. 

Hellish,  L.J. 

1874. 

Feb.  27. 

Practice — Behearing. 

A  registrar  siiling  as  Chief  Judge  has  a 
discretion  to  rehear  a  case  even  after  an 
appeal  from  his  decision,  if  the  point  upon 
which  a  rehearing  is  desired  is  utiaffected 
by  the  appeal.  But  an  application  for 
a  rehearing  ought,  in  ordinary  caees,  to  he 
made  within  the  time  fixed  by  the  143rd 
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oj  the  Bankruptcy  Bides  of  1870  for 
entering  an  appeal;  and  wJtere  a  hmg 
delay  is  unaccoimted  for  a  rehearing  will 
not  le  granted. 

In  these  cases,  which  will  be  fotmd 
reported  in  42  Law  J.  Bep.  (n.s.) 
Bankr.  68,  on  appeal  from  an  order  of 
Mr.  Registrar  Spring  Bice,  sitting  as 
Chief  Judge,  an  order  had  been  made  on 
the  15th  of  March,  1873,  the  correctness 
of  which  was  not  disputed  upon  the 
appeal,  declaring  that  Messrs.  Brown  & 
Co.  and  Messrs.  Cammell  &  Co.  were 
entitled,  under  a  mortgage  of  the  factories 
of  the  liquidating  debtor  in  the  Isle  of 
Dogs,  which  he  held  under  an  agreement 
for  a  lease,  with  the  fixed  machmeiy  and 
trade  fixtures,  but  which  mortgage  was 
not  registered  as  a  bill  of  sale  under  the 
17  &  18  Vict.  c.  36,  to  a  charge  on  such 
machineiy  and  fixtures.  On  the  25th  of 
July,  1873,  the  case  of  Ex  parte  Daglish  ; 
re  Wilde  (42  Law  J.  Rep.  (n.s.)  Bankr. 
102)  was  decided,  overruling  Boyd  v. 
Shorrock  (37  Law  J.  Bep.  (n.s.)  cfhanc. 
144 ;  s.  0.  Law  Bep.  5  Eq,  72) ;  and 
holding  that  a  mortgage  by  a  leaseholder 
of  his  tenant's  fixtures  with  his  lease 
required  lustration  as  a  bill  of  sale  of 
fixtures.  The  solicitors  for  the  trustee 
in  liquidation,  shortly  after  that  decision, 
on  the  28th  of  July,  1873,  wrote  to  the 
solicitors  for  Messrs.  Brown  &  Co.  and 
Messrs.  Cammell  &  Co.,  drawing  their 
attention  to  it,  and  claiming  that  the 
trade  fixtures  were  covered  by  the  deci- 
sion, and  some  correspondence  ensued, 
but  nothing  was  done  till  the  21st  of 
November,  when  the  solicitors  for  the 
trustee  gave  notice  to  the  solicitors  for 
Messrs.  Brown  &  Co.  and  Messrs.  Cam- 
mell &  Co.  of  their  intention  to  apply  to 
the  registrar  for  a  rehearing  of  the  order 
of  the  15th  of  March  so  fiu*  as  related  to 
the  trade  fixtures.  The  application  was 
accordingly  made  to  the  registrar,  but  he 
considered  that  the  matter  having  been 
before  the  Lords  Justices  upon  appeal  he 
had  no  power  to  rehear  it,  although  the 
order  upon  the  appeal  did  not  afiect  the 
part  of  the  order  which  was  the  subject 
of  the  present  application.  He  there- 
fore declined  to  rehear  the  case  without 
the  direction  of  the  Court  of  Appeal. 


Mr.  Be  Oex  and  Mr.  Finlay  Knight 
accordingly  (on  Dec.  19)  mentioned  the 

matter  to 

Tee  Lobd  Chakcbilor  (Lord  Sei.- 
borne)  and  Lord  Justice  Mellish,  who 
held  that  the  registrar  was  entitled  to 
exercise  his  discretion  and  to  rehear  the 
case  notwithstanding  the  previous  appeal. 

Thereupon  the  registrar,  in  the  exercise 
of  his  discretion,  made  an  order  directing 
that  so  much  of  the  order  of  the  15th  of 
March,  1873,  as  declared  that  Messrs. 
Brown  &  Co.  and  Messrs.  Cammell  &  Co. 
were  entitled  to  a  valid  charge  on  the 
machinery  engines  and  plant,  in  the 
nature  of  trade  fixtures  belonging  to  the 
debtor,  should  be  reheard  before  him. 

Messrs.  Brown  &  Co.  and  Measra. 
Cammell  &  Co.  appealed  &om  this  order. 

Mr.  Fry  and  Mr.  Mendenon,  tar  the 
appellants. — The  application  for  a  re- 
hearing is  made  too  late.  If  it  had  been 
an  appeal  it  would  have  been  necessaiy, 
under  the  143rd  Bule  of  1870,  to  enter 
it  within  three  weeks  after  the  deciaion 
or  order  was  made,  and  the  rule  as  to 
rehearings  ought  to  be  the  same. 

Mr.  Be^  (hx  and  Mr.  Finlay  Knight, 
for  the  respondent. — The  role  limiting  the 
time  withm  which  an  appeal  must  be 
entered  has  no  application  to  a  rehearing 
before  the  same  Judge,  the  question 
being  entirely  one  for  his  discretion. 
There  has  been  no  unreasonable  delay. 
We  should  not  have  been  justified  in  ap- 
plying before  the  case  of  Ex  parte  Bagliih 
(vhi  supra)  was  decided. 

The  Loed  Chancelloe  (Lord  Cairns). 
—I  have  no  doubt  that  a  rehearing  in  this 
case  would  be  extremely  improper.  The 
order  of  the  registrar  was  made  on  the 
15th  of  March,  1873,  and  was  not 
challenged  by  any  notice  of  application 
to  vary  or  reverse  it  until  the  21st  of 
November  following,  that  is,  eight  months 
afterwards.  I  will  assume,  in  favour  of 
Mr.  De  Gex's  client,  that  the  Court  has 
jurisdiction,  by  means  of  a  rehearing,  to 
operate  upon  and  vaiy  the  order  if  ne- 
cessary, and  I  will  assume  that  the  de- 
cision in  Ex  parte  Baglish,  re  Wilde  {xtbi 
supra)  gave  him  a  new  period  of  departure. 
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Bnt  eyen  assmning  this,  which  is  only  an 
asstunption,  the  case  cannot  be  put  higher 
than  if  the  decision  in  this  case  had  been 
given  on  the  26th  of  Joly,  the  day  after 
the  decision  in  Ex  parte  Daglish  (ubi 
tupra),  in  which  case  he  would  have  had 
only  twenty-one  days  for  appealing.  It 
cannot  be  said  that  his  attention  was 
not  drawn  to  that  case ;  for  on  the  28th 
of  July  his  solicitors  wrote  to  Messrs. 
Ashnrst,  Morris  &  Go.  referring  to  it; 
and  it  appeard  to  me  that  we  should  be 
departing  &om  onr  duty  if  we  did  not 
adopt  as  onr  gnide  the  intention  of  the 
legislature  shewn  in  fixing  the  limit  in 
the  case  of  appeals.  I  do  not  say  the 
Court  is  bound  by  any  express  enactment 
because  rehearings  are  not  mentioned  in 
the  Act,  bnt  the  granting  of  a  rehearing 
is  a  matter  of  indulgence,  and  must  be 
carefully  guarded,  otherwise  parties 
would  gain  indirectly,  by  means  or  a  re- 
hearing, the  benefit  of  an  appeal  after  the 
expiration  of  the  time  for  appealing.  The 
trustee  has  not  accounted  for  the  delay 
from  the  26th  of  July  to  the  2lBt  of 
November,  and  I  think  the  rehearing 
ought  not  to  be  allowed. 
The  Lobds  Justices  oononrred. 


Solidtois— Mr.  K.  M.  How,  for  the  appellants ; 
Veesta,  Wilkinson  &  Howlett,  foi  the  trustees 
in  ban]mipt<7. 


Loans  Jvancas.*)    ■„         .  r 

1874  >        pc^rte  james  ;  in  re 

July  10.      J  <='^«'><>''- 

Trader — Execution  Creditor— Liquida- 
Hon  Petition — Notice  to  Sheriff — Failure  of 
Oreditore  to  pass  Besolulioiis — Trustee  in 
Bankruptey — Payment  under  Mistake  of 
Law— Bankruptcy  Act,  1869  (32  ^  33 
Vict.  c.  71),  S8.  87,  125— Banknmtcy 
Bules,  1870  (rules  266,  267). 

Execution  for  a  debt  above  501.  was  levied 
on  the  goods  of  a  trader  on  the  17th  of 
November.  On  the  18th  of  November  the 
debtor  filed  a  UquidaHon  petition.  On  the 
22nd  of  November  the  sheriff  sold,  and  the 
same  day  notice  of  the  petition  was  served 
on  him.    On  the  l&th  of  December  the  cre- 


ditors met,  and  separated  without  passing 
any  resolutions.  On  the  17th  of  Beeember 
the  sheriff  paid  the  proceeds  of  the  sale  to 
the  execution  creditor.  On  the  19th  of  Be- 
cember  a  petition  in  bankruptcy  was  pre- 
sented against  the  debtor,  sttUing  the  filing 
of  the  liquidation  petition  and  the  proceed- 
ings thereunder,  and  on  the  10th  ofJamuvry 
an  adjudication.ims  made : — 

Held,  that  the  proceedings  under  the  liqui- 
daHon  petition  came  to  cm  end  on  the  16<% 
of  December,  and  that,  consequently,  the 
execution  creditor  was  entitled  to  the  pro- 
ceeds of  the  sale. 

On  the  23rd  of  February  the  execution 
creditor,  vpon  the  authority  of  a  decision 
of  the  Court  of  Appeal,  which  was  after- 
wards reversed,  paxd  the  proceeds  of  the 
sale  to  the  trustee  under  the  bankruptcy : — 

Held,  that  though  this  was  a  voluntary 
payment  made  under  a  mistake  of  law,  yet 
the  trustee,  being  an  officer  of  the  Court,  was 
bound  to  repay  the  money  to  the  person 
properly  eniiOed  to  it. 

An  application  for  cm  adjudication  under 
rule  267  ougU  to  be  made  by  petition. 

This  was  an  appeal  from  a  decision  of 
Mr.  Registrar  Boiohe,  acting  as  Chief 
Judge  in  Bankruptcy. 

On  the  14th  of  November,  1878,  Henry 
Bradahaw  signed  judgment  in  an  action 
at  law  against  John  Condon,  a  ooal  mer« 
chant,  for  2742.  3s.  5d.  debt  and  costs. 
On  the  15th  of  November  a  writ  of  exe- 
cntion  on  the  judgment  was  lodged  with 
the  sheriff  of  Middlesex,  who,  on  the 
17th  of  November,  seized  some  goods  be- 
longing to  Condon.  On  the  18th  of 
November  Condon  filed  a  liquidation 
petition.  On  the  22nd  of  November, 
notice  of  the  petition  was  given  to  the 
sheriff,  who,  on  the  same  day,  sold  the 
goods  which  he  had  seized,  realising 
tiiereby  the  sxmi  of  142Z.  158.  6d.  On  the 
5th  of  December  the  first  meeting  of  the 
creditors  under  the  petition  was  held,  and 
it  was  adjourned  to  the  16th  of  Decem- 
ber. On  the  16th  of  December  the  ad- 
journed meeting  was  held.  Neither  the 
debtor  nor  his  attorney  was  present,  and 
no  resolution  was  passed  by  the  creditors. 
In  fact,  no  resolution  was  put  to  the 
meeting.  On  the  17th  of  December  the 
sheiiff  paid  the  proceeds  of  the  sale  to 
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Bradshaw.  On  the  19th  of  December  a 
petitiou  in  bankruptcy  yraa  presented 
against  Condon,  the  act  of  bankmptcy 
alleged  being  the  filing  of  the  li(rudation 
petition,  the  proceeding's  nnder  that  peti- 
tion being  also  stated ;  and  on  the  10th 
of  January,  1874,  he  was  adjudicated  a 
bankrupt,  and  B.  E.  James  was  subse- 
quently appointed  trustee.  On  the  23rd 
of  February  Bradshaw  baring  been  ad- 
vised that,  according  to  the  decision  of 
Lord  Justice  Mellish,  on  the  20th  of 
February,  in 

Ex  parte  Villart,  43  Law  J.  Bep. 
(n.8.)  Bankr.  76, 
he  was  not  entitled  to  retain  the  proceeds 
of  the  sale,  paid  the  142Z.  ISs.  6d.  to  the 
trustee.     The  decision  in 

Ex  parte  ViUars  (itbi  supra), 
was,  on  the  8th  of  May,  rereised  on  a 
rehearing  by  the  Full  Court  of  Appeal 
(43  Law  J.  Rep.  (n.s.)  Bankr.  78),  and 
Bradshaw  then  claimed  to  have  the 
1422.  15s.  6d.  repaid  to  him  by  the  trustee. 
The  trustee  reused  to  repay  it,  and  an  ap- 
plication was  made  to  the  Court.  The 
Begistrar  ordered  the  money  to  be  re- 
funded, and  firom  this  order  the  trustee 
appealed. 

The  Hon.  A.  Thenger  and  Mr.  E. 
0.  WiOis,  for  the  appellant. — ^This  case  is 
not  covered  by  the  decision  in 

Ex  parte  ViUars  (ubi  supra). 
There  the  sale  by  the  sheriff  was  before 
the  act  of  bankrupt(r^  on  which  the  ad- 
jndication  was  made.  Moreover,  in  the 
present  case,  the  adjudication  was  made 
nnder  the  power  given  to  the  Court  by 
rules  266  and  267  of  1870  (1).  The  Chief 

(1)  Eula  266  :  Where  proceedings  have  been  in- 
■tituted  for  liquidation  or  composition,  the  Court 
maj  abjudicate  the  debtor  bankrupt  if,  in  the 
opinion  of  the  Court,  the  property  of  the  debtor 
cannot  be  sufficientlj  protected  by  the  ezerciae  of 
the  pover  hereinbefore  given  to  restrain  suits  and 
actions,  and  the  appointment  of  a  receiver  or  man- 
ager; but  in  any  such  case  all  proceedings  under 
such  order  of  adjudication  shall  be  stayed  imme- 
diately upon  the  making  thereof,  and  until  the 
creditors  shall  have  passeid  some  special  or  extra- 
ordinary resolution  in  reference  to  the  liquidation 
or  composition ;  and  in  the  event  of  any  such  re- 
solntion  being  duly  passed,  the  adjudication  shall 
be  forthwith  annulled.  Eule  267  :  In  the  event 
of  any  neglect  on  the  part  of  the  creditors  to  pass 
such  resolution  the  Court  may,  on  the  application 
of  any  of  the  creditors,  and  after  notice  to  the 


Judge  has  decided  that  the  application 
mentioned  in  rule  267  must  be  made  by 
petition,  stating  the  filing  of  the  liqnidar- 
tion  petition  and  the  proceedings  under 
it— 

In  re  Jones,  Law  Bep.  Weekly  Notes, 
1870,  p.  71 ; 
and  this  course  was  adopted  in  the  present 
case.  The  proceedings  nnder  the  liqui- 
dation petition,  of  which  the  sheriff  had 
notice  within  tiie  fourteen  days,  were  not 
finally  at  an  end  when  the  creditors 
failed  to  pass  any  resolutions  at  the  meet- 
ing on  the  16th  of  December,  and  the 
subsequent  adjndioation  of  bankruptcy 
must  be  taken  to  be  a  continuance  of  tl^ 
same  proceedings  which  were  commenced 
by  the  liquidation  petition — 

Ex   parte  Jeffery,    ante,  p.   1 ;  s.  c 
Law  Rep.  17  Eq.  61;  s.  c.  (on 
app.)  ante,  p.  27;  s.  c.  9  Ghano. 
144; 
Exparte  Taylor,  Law  Joomal,  Notes 
of  Cases,  1874,  82 ;  ante,  p.  103 ; 
Bankruptcy  Rules,  1870,  Bole  292. 
The  act  and  the  rules  are  to  be  oonstroed 
together,  and  the  rules  which   regulate 
the  procedure  under  a  liquidation  petition 
must  be  looked  at  to  determine  whether 
liquidation  proceedings  were  pending  at 
a  particular  time.    At  any  rate  the  execu- 
tion creditor  having  voluntarily  pud  the 
money  to  the  trustee  under  a  mistake  as 
to  the  law,  cannot  recover  it  back  from 
him — 

Bnslane  v.  Bacres,  5  Taunt.  143  ; 
Steek  V.  Williams,  8  Exch.  Rep.  625  ; 
s.  c.  22  Law  J.  Rep.  (n.8.)  Exch. 
225. 
3Ir.  Be  Qex  and  Mr.  Finlay  Knight,  for 
the  execution  creditor. — Under  a  liquida- 
tion petition  the  appointment  of  a  trustee 
is  the  equivalent  to  an  adjudication  under 
a  bankruptcy  petition — Bankruptcy  Act, 
1860,  sect.  125.  sub-sect.  7.     Here,  at  the 
meeting  on  the   16th  of  December,   the 
whole  thing  came  to  an  end.     No  resolu- 
tion was  passed,  or  was  even  put  to  the 
meeting.    A  trustee  could  never  have  been 
appointed.     There  could  not  be  a  fresh 
meeting  summoned — 

Ex  parte  Cobb,  42  Law  J.  Rep.  (n.s.) 

debtor,  make  an  order  of  ndjiidication  against  tie 
debtor,  or  direct  the  bankruptcy  to  be  proceeded 
with,  as  the  case  may  be. 
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Bankr.  63 ;  s.  o.  Law  Bep.  8  Ghano. 

727. 
The  adjadioaidon  afterwards  made  was  in 
no  sense  made  ander  the  liqoidation  peti- 
tion, bat  under  a  wholly  independent 
petition,  presented  after  the  liquidation 
proceedings  were  at  an  end.  Theadjndi- 
cation  was  made  npon  the  act  of  bank- 
mptoj  committed  by  filing  a  declaration 
of  insolvency  which  happened  to  be 
contained  in  the  liquidation  petition — 
Ex  parte  Buigrum,  40  Law  J.  Bep. 

(n.b.)  Bankr.  33,  68 ;  s.  c.  Law 

Kep.  6  Chano,  605. 
The  bankruptcy  petition  was,  in  fiEkot, 
nothing  but  a  petition  alleging  the  decla- 
ration of  insolrenoy  as  an  act  of  bank- 
mptcy.  The  debtor  was  not  adjudged 
bankrupt  on  any  petition  of  which  the 
sheriff  had  notice  when  he  paid  the 
money  over,  and  therefore  the  execu- 
tion creditor  was  entitled  to  retain  it. 
Any  creditor  might  have  intercepted  the 
money  by  filing  a  bankruptcy  petition 
before  the  expiration  of  the  fourteen  days 
and  giving  the  sheriff  notice,  and  the  cre- 
ditors are  bound  to  use  diligence  if  they 
wish  to  deprive  an  execution  creditor  <k 
bis  legal  rights — 

Sm  parte  Villart  (ubi  supra). 
As  to  tbe  other  point,  the  cases  cited  do 
not  ^ply,  for  a  trustee  in  bankruptcy  is 
an  officer  of  the  Court,  and  is  bound  to 
pay  the  money  to  the  person  who  is  really 
entitied  to  it-— 

Be  Sateon  Life  Asanranee  Society,  2 

J.  <b  H.  408 ; 
Stone  V.  Qodfrey,  5  De  Gex,  M.  &  Q. 

76;  1  Sm.  &  Q.  590;  s.c.23  Law 

J.  Rep.  (n.s.)  Ohanc.  796 ; 
Ex  pwrte  Bailey,  41  Law  J.   Bep. 

(n.s.)  Bankr.  1 ;  s.  o.  Law  Bep. 

13  Eq.  314 ; 
was  also  cited. 
The  Men.  A.  Theeiger  replied. 

Jambs,  L.J.,  said,  I  am  of  opinion 
that  the  order  of  the  Registrar  ought  to 
be  affirmed.  1  adhere  to  tiie  opinion 
which  I  expressed  in  Ex  parte  ViUars 
(vbi  Bupra),  that  the  legal  nghts  of  the 
execution  creditor  ought  to  be  respected, 
except  so  fSiir  as  thev  are  interfered  with 
by  the  Bankruptoy  Act.  In  levying  his 
execution  he  has  only  done  what  by  law 


he  is  entitled  to  do,  and  the  onus  is  clearly 
thrown  upon  the  person  who  asserts  that 
he  ought  not  to  be  allowed  to  keep  the 
fruits  of  his  execution  to  shew  that  his 
legal  rights  have  been  taken  away.  In 
this  case  I  think  it  is  impossible  to  say 
that  the  adjudication  was,  within  the 
meaning  of  section  87,  made  upon  any 
petition  of  which  the  sheriff  had  notice 
before  he  paid  the  money  over  to  the  exe- 
cution creditor.  I  agree  that  the  result 
of  what  took  place  at  the  meeting  on  the 
16th  of  December  was,  that  the  proceed- 
ings under  the  liquidation  petition  came 
to  an  end.  There  was  nothing  in  the 
nature  of  a  resolution  of  the  cnreditors ; 
nothing  which  could  result  in  the  appoint- 
ment of  a  trustee.  Any  creditor  nught, 
if  he  had  chosen  to  do  so,  have  presented 
a  bankruptoy  petition  within  the  fourteen 
days,  and  thus  have  intercepted  the 
right  of  the  execution  creditor.  I  think 
that  the  execution  creditor  was  entitied 
to  retain  the  proceeds  of  the  sale. 

With  reganl  to  the  other  point,  that  the 
money  was  paid  back  to  the  trustee 
voluntarily,  under  a  mistake  of  law,  not 
of  fijrct,  I  think  that  that  principle  most 
not  be  pressed  too  much.  I  am  of  opinion 
that  a  trustee  in  bankruptcy  is  in  truth 
an  officer  of  the  Court.  Ine  Court  r^ 
gards  him  as  its  officer,  and  the  money 
m  his  hands  is  subject  to  a  trust  in 
fi&vour  of  the  person  really  entitled  to  it. 
The  Court  finding  that  this  money  really 
in  equity  belongs  to  the  applicant  ought 
to  set  an  example  to  the  world  of  doing 
equity  justasitwould  expect  it  to  be  done, 
and  ought  to  order  the  trustee  to  pay  the 
money  to  the  person  who  is  really  entitled 
to  it.  The  appeal  must  be  dismissed,  but 
without  costs. 

MeUiIBH,  L.J.,  said,  I  am  of  the  same 
opinion.  This  case  is  not  to  be  distin- 
guished irom  Ex  parte  Villars  (vbi  supra). 
Section  87  must  be  read  as  if  a  liquidation 
petition  as  well  as  a  bankruptcy  petition 
had  been  mentioned  in  it,  and  therefore 
no  doubt  when  the  sheriff  received  notice 
of  a  liquidation  petition  having  been  filed 
by  this  debtor,  he  was  bound  to  keep  the 
proceeds  of  the  sale  in  his  hands  until  he 
knew  whether  the  proceedings  under  the 
petition  had  come  to  an  end  or  not.  The 
qaeation  is,  what  in  the  case  of  a  liqoida- 
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tion  petition  corresponds  to  an  adjudica- 
tion nnder  a  bankmptoy  petition  ?  Sec- 
tion 87  says,  in  effect,  that  the  sheriff  is 
to  hold  the  proceeds  of  sale  nntU  it  is 
ascertained  whether  the  trader  against 
whom  the  bankruptcy  petition  has  been 
presented  isor  is  not  adjudicated  bankrupt 
on  such  petition,  or  on  any  other  petition 
of  which  the  sheriff  has  notice ;  and 
section  125,  sub-section  7,  provides  that 
the  appointment  of  a  trustee  nnder  a 
liquidation  shall  be  deemed  to  be  equiva- 
lent to  an  order  of  adjudication  in  bank- 
ruptcy. I  am  of  opinion  that  when  the 
creditors  came  to  the  meetmg  on  the  16th 
of  December,  and  at  once  dispersed  with- 
out any  resolution  being  put,  all  the  pro- 
ceedings under  the  liquidation  petition 
at  once  came  to  an  end.  It  was  impossible 
then  that  a  trustee  could  be  appointed 
under  the  petition. 

But  it  is  argued  that  the  debtor  could 
be,  and  that  he  in  substance  was,  tmder 
the  provisions  of  the  267th  rule,  adjudi- 
cated a  bankrupt  on  the  liquidation  peti- 
tion, and  it  is  said  that  the  sheriff  ought  to 
have  held  the  proceeds  of  the  sale  until 
he  saw  whether  this  was  done  or  not. 
But  this  would  be  a  very  inconvenient 
construction  to  put  upon  section  87 ;  for 
the  consequence  would  be  that  the  sheriff 
must  keep  the  proceeds  of  sale  in  his 
hands  for  six  months,  because  at  any  time 
within  that  period  a  bankruptcy  petition, 
founded  upon  the  filing  of  the  liquidation 
petition,  might  be  presented  against  the 
debtor.  Then  it  is  argued  that  rule  267 
only  requires  that  an  application  should 
be  made  to  the  Court  for  an  adjudication 
upon  notice  to  the  debtor,  not  that  a  peti- 
tion should  be  presented.  But  I  tliink 
that  it  is  not  competent  to  apply  the  rules 
so  as  to  take  away  any  of  the  rights  which 
are  secured  to  an  execution  creditor  upon 
the  true  construction  of  the  Act.  I  think 
also  that  section  125  does  not  contem- 
plate that  a  debtor  who  has  filed  a  liqui- 
dation petition  should  be  adjudged  a 
bankrupt  upon  that  petition,  unless  it  be 
nnder  the  provisions  of  sub-section  12. 
But  it  is  not  necessary  to  decide  that 
point  now,  for  sub-section  12  evidently 
applies  only  to  a  case  where  the  creditors 
have  passed  resolutions  in  &vonr  of  a 
liquidation.     I  am  of  opinion  that  the 


Chief  Judge  has  rightiy  held  that  an  ap- 
lication  nnder  rule  267  should  be  made 


^ 


petition.  But,  at  any  rate,  the  rights 
of  an  execution  creditor  cannot  be  affected 
by  anything  contained  in  the  rules.  I  am 
of  opinion  that  as  soon  as  it  became  im- 
possible that  a  trustee  could  be  appointed 
nnder  the  liquidation  petition,  as  it  did 
when  the  creditors  dispersed  on  the  16th 
of  December  without  passing  any  resolu- 
tion, the  sheriff  was  justified  in  paying 
over  the  money  to  the  execution  creditor, 
and  it  cannot  be  recovered  from  him.  I 
agree  also  in  what  the  Lord  Justice  has 
said  on  the  other  point. 

Jakis,  L.J. — ^This  seems  a  very  proper 
case  for  the  trustee  to  have  his  costs  of 
the  appeal  out  of  the  estate,  but  it  is  not 
our  practice  to  make  such  an  order.  The 
appeal  will  be  dismissed,  but  without 
costs. 

Solidtors — Messrs.  Giorley  &  Cravfoid,  for  tlie 
trustee ;  Messrs.  BaveDscioft  &  Hills,  for  th» 
creditor. 


Bacon,  C.  J, 

1874, 

May  25 


D.J.1 


Ex  parte  boss; 

Be  WHAU.ET. 


Debtor' t  Btimtnong — Adjudication — Ten- 
der of  Amount  due  under  Butnnums  qfler 
Petition — Bankruptcy  Act,  1869,  ss.  8,  9, 
and  80,  sub-sectioti  10. 

When  on  act  of  bankruptey  has  been 
proved,  and  a  petition  for  adjudication  pre- 
sented, the  creditor  is  not  bound  to  accept 
an  offer  of  payment  of  ilis  debt,  btd  is  erii- 
tied  to  an  order  for  adjudication. 

Under  such  etrcumstances  an  adjourn- 
ment of  the  petition,  in  order  to  give  the 
debtor  time  for  payment  was  held  not  to  be 
warranted  by  section  8  of  the  Bankn^tey 
Act,  1869. 

This  was  an  appeal  from  an  ordw  made 
by  tiie  Registrar  of  the  County  Court  at 
Wrexham,  sitting  as  Judge.  Mr.  Albert 
Boss,  the  appelliuit,  is  an  army  agent,  car- 
rying on  business  at  No.  7,  Sackville 
Street,  Piccadilly.  On  the  7th  of  June, 
1873,  Mr.  Hampden  Whalley  accepted  a 
bill  drawn  by  Boss,  and  payable  three 
months  afler  dat^  for  3601.    Ontiiel4tb 
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of  Jnly,  1874,  Hampden  Whalley  accepted 
another  bill  drawn  by  Boss,  and  payable 
in  three  months,  for  751.  Interest  nnder 
both  bills  was,  in  de&olt  of  payment, 
charged  at  the  rate  of  fire  per  cent,  per 
month.  The  biU  for  752.  b^me  dne  on 
the  17th  of  October,  and  as  it  was  not 
paid,  Boss  on  the  3rd  of  November,  1873, 
isaaed  a  debtor's  summons  against  Hamp- 
den Whalley  in  respect  of  the  amount  dne 
nnder  that  bill.  On  the  26th  of  Novem- 
ber, the  three  weeks  having  expired  with- 
out payment  by  the  debtor  of  the  amount 
dne  on  the  summons,  an  act  of  bank- 
mptey  had  been  committed,  and  on  the 
29th  of  November,  Boss  presented  a  peti- 
tion for  adjudication. 

The  debitor  went  out  of  England,  and 
therefore  service  of  the  petition  could  not 
be  effected,  and  the  hearing  of  the  peti- 
tion was  fipm  time  to  time  adjourned. 
Several  interviews  took  place  between  the 
&ther  of  the  debtor,  Mr.  deorge  Ham- 
mond Whalley,  and  the  appellant,  and 
efforts  were  made  to  arrange  the  debt. 
On  the  Slst  of  January,  1874,  a  clerk  to 
Mr.  G.  H.  Whalley's  solicitors  attended  at 
the  office  of  Messrs.  Beyfas  and  Beyfns, 
the  solicitors  of  the  appellant,  for  the  pur- 
pose of  paying  the  amount  claimed  under 
the  petition,  but  the  partners  were  out, 
and  the  clerk  notknowing  the  amount,  de- 
clined to  receive  the  sum  offered.  On  the 
same  day  Mr.  Beyfas  called  on  Mr.  G.  H. 
Whalley's  solicitors,  and  said  that  as  an 
act  of  bankruptcy  had  been  committed, 
he  must  decline  to  receive  the  amount  due 
nnder  the  debtor's  summons  and  the  pe- 
tition, and  should  insist  on  an  adjudica- 
tion, unless  the  claims  of  his  client  on  the 
other  bill  were  satisfied. 

On  the  Slst  of  March  the  petition  came 
on  for  hearing  before  the  Registrar,  and 
the  Registrar  declined  to  adjudicate  the 
debtor  bankrupt,  but  ordered  that  on  pay- 
ment to  the  x)etitioner  within  one  month 
from  that  date  of  the  752.  and  interest,  at 
the  rate  reserved  by  the  bill  from  the  17th 
of  October,  1873,  and  the  costs,  the  peti- 
tion shonld  bo  dismissed. 

From  this  order  Mr.  Boss  appealed. 

Mr.  Be  Gex  and  Mr.B.  Griffiths  for  the 
appellant. — ^We  are  entitl^  to  an  adju- 
dication ex  debito  jtutUvB — 

Ez  parte  Claxlon,  41  Law  J.  Rep. 


(n.8.)  Bankr.  56 ;  s.  o.  Law  Bep. 

7  Chanc.  532 ; 
Ex  parte  Douthat,  4,B.&  Aid.  67 ; 
Ex  parte  Burnett,  re  Blake,  2  Mont. 
Deac.   k  De  Gez,  357;  s.  c.   11 
Law  J.  Rep.  (n.s.)  Chano.  180 ; 
reversing  s.  c.  1  Mont.  Deac.  &  De 
Gez,  608 ;  s.  o.  10  Law  J.  Rep. 
(n.s.)  Bankr.  45 ; 
Ex  parte  Thompson,  1  Yes.  157 ; 
Davis  V.  Holding,  1  Mee.  &  W.  159 ; 
e.c.  5  Law  J.  Rep.  (n.s.)  Ezch.  102 ; 
Ex  parte  Jay,  re  Powis,  43  Law  J. 
Rep.  (n.s.)  Banki-.  54;  s.  c.  Law 
Rep.  9  Chanc.  133. 
We  also  contend  that  having  regard  to 
the  express  terms  of  section   8  of  the 
Bankruptcy  Act,  1869,  the  Registrar  had 
no  power,  after  the  act  of  bankruptcy  had 
been  committed  and  the  petition  heard,  to 
grant  the  debtor  time  to  pay. 

Mr.  Winslow  and  Mr.  OuUer,  for  Hamp- 
den Whalley. — Notwithstanding  the  pre- 
sentation of  the  petition  for  adjudication 
the  debtor  is  entitled  to  pay  the  debt,  and 
havethe  proceedings  against  him  stayed — 
Ex  parte  Jay,  re  Powis  (ubi  supra)  ; 
Ex  parte  Weir,  re  Weir,  41  Law  J. 
Rep.  (n.s.)  Bankr.  14 ;  a.  c.  Law 
Rep.  6  Chano.  875. 
The  proceedings  may  be  stayed  where 
a  bond  for  the  sum  claimed  has  been 
given — Bankmptcy  Act,  1869,  section  9, 
and  Bankruptcy  Rules,  1870,  Form  No. 
19 ;  they  may,  therefore,  be   stayed  in 
such  a  case  as  this,  where  the  whole  sum 
claimed  by  the  petition  was  tendered  in 
payment. 

It  was  clearly  within  the  discretion  of 
the  Registrar  to  make  an  order  for  stay- 
ing the  proceedings  for  any  sufficient 
reason — 

Bankmptcy  Act,  1869,  section  80, 
sub-section  10. 

Bacon,  G.J. — I  am  of  opinion  that  the 
view  taken  of  the  8th  section  in  the  Court 
below  was  not  the  correct  one.  The  case 
is  extremely  simple.  A  petition  for  adju- 
dication is  presented  by  a  creditor,  who 
now  says  that  a  larger  debt  is  due  to  him 
than  the  amount  specified  in  the  petition. 
In  the  petition  and  in  the  debtor's  sum- 
mons it  is  expressed  that  a  debt  larger  in 
amount  than  &01.  ia  dne  from  the  debtor. 
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and  this  is  enough  to  snatain  a  petition  in 
bankmptcy.  That  is  how  the  proceed* 
ings  are  lannohed,  and  it  is  incnmhent 
upon  the  creditor  to  shew  that  not  less 
than  50Z.  is  dae ;  bat  a  much  larger  debt 
than  the  amount  actoally  mentioned  in 
the  petition  may  be  doe.  So  the  matter 
stands,  and  as  the  evidence  of  the  service 
of  the  debtor's  summons  appears  to  be 
complete,  for  I  have  heard  no  suggestion 
to  the  contrary,  as  a  consequence  the  act 
of  bankruptcy  was  complete  at  the  expira- 
tion of  the  period  limited  by  the  statute 
for  a  debtor  to  pay  secure  or  compound 
the  sum  specified  in  the  debtor's  sammons. 
For  various  reasons  the  petition  was  ad- 
jonmed  until  the  day  when  the  order  nn. 
der  appeal  was  nuide.  Upon  the  hearing 
of  the  petition  the  creditor  desired  that 
the  order  of  adjudication  should,  on  the 
grounds  specified  in  the  8th  section,  be 
made.  That  section  prescribes  that  "  At 
the  hearing  the  Court  shall  require  proof 
of  the  debt  of  the  petitioning  creditor,  and 
of  the  trading  if  necessary,  and  of  the  act 
of  bankruptoy,  or  if  more  than  one  act  of 
bankruptcy  is  allied  in  the  petition,  of 
some  one  of  the  alleged  acts  of  bank- 
mptcy,  and  if  satisfied  with  such  proof 
shall  adjudge  the  debtor  to  be  bankrupt." 
Nothing  can  be  more  clear  and  distinct 
than  that.  It  is  the  right  of  the  creditor 
upon  proving  those  requisites,  the  proof 
of  his  debt,  and  the  default  in  payment, 
which  constitute  an  act  of  bankruptcy,  to 
call  for  an  adjudication.  The  clause  goes 
on  to  provide,  "  The  Court  may  adjourn 
the  petition,  either  conditionally  or  nn- 
conditionally,  for  the  procurement  of  far- 
ther evidence  or  for  any  other  just  cause, 
or  may  dismiss  the  petition  with  or  with, 
out  costs,  as  the  Court  thinks  just,"  That 
means,  I  suppose,  that  if  the  Judge  is  not 
satisfied  with  the  evidence  he  may  adjourn 
the  hearing,  or  he  may  dismiss  the  petition, 
snch  an  order,  like  all  otherorders,  being, 
I  suppose,  the  subject  of  appeal,  liere  is, 
however,  nothing  in  the  policy  of  the  law 
to  render  it  incumbent  upon  a  creditor, 
after  an  act  of  bankruptey  has  been  com- 
mitted by  the  debtor,  to  receive  payment 
of  his  debt.  Even  if  it  is  tendered  to  him 
he  may  say,  "  I  will  not  accept  the  money 
tendered  to  me,  and  will  for  reasons  good 
to  me  prosecute  the  law  against  yon,  for 


in  the  period  limited  by  the  statato  you 
might  have  paid  the  debt,  or  given  secn- 
lity,  or  otherwise  satisfied  the  debt,  but 
you  have  allowed  the  time  for  doing  that 
to  go  by."  But  here  the  evidenoe  on  the 
subject  of  what  is  called  tiie  tender  is  very 
nnsatis&ctory.  The  tender  was  made  hy 
one  clerk  to  another,  bat  the  derk  to 
whom  the  tender  was  made  was  not  com' 
potent  to  deal  with  the  subject ;  and  then 
on  a  sabsequent  occasion  the  same  propo> 
sition  is  made,  and  the  debtor,  or  tiie 
debtor's  agent,  is  told  plainly  that  the 
debt  mentioned  in  the  petition  is  not  the 
only  debt  which  the  creditor  by  means  of 
the  proceedings  in  bankruptcy  is  desirous 
of  enforcing ;  and  in  that  state  of  things 
the  matter  remains  until  it  comes  before 
the  Registrar,  when  the  order  appealed 
from  is  made.  The  Registrar  then  being 
satisfied  that  an  intention  existed  on  the 
part  of  the  debtor  to  pay  the  debt  gave 
him  time  to  pay  it ;  but  what  smthority 
had  he  for  doing  so  ?  If  I  were  to  admit 
the  validity  of  Mr.  Winslow's  and  Mr. 
Cutler's  argument  it  would  be  in  the 
power  of  a  debtor  to  stop  proceedings  and 
stay  the  bankruptcy  upon  tendering  tiie 
debt,  after  committing  an  act  of  bank- 
ruptcy. But  what  was  the  state  of  the 
proceedings  before  the  R^^trar  P  There 
was  an  act  of  bankruptcy  committed,  and 
no  valid  tender  made  to  the  creditor,  but 
only  a  promise  to  pay,  and  the  Registiur 
gave  time  to  pay,  and  it  has  been  sug- 
gested that  uiis  binds  the  creditor,  be- 
cause he  consented  to  the  time  mentioned 
in  the  order  being  enlarged,  but  that  had 
no  sort  of  bearing  on  the  legal  question 
to  be  determined.  The  County  Conrt 
Judge  could  only  do  that  which  the  8th 
section  points  out.  He  could  require 
proof  of  the  existence  of  the  debt,  and  of 
the  act  of  bankruptcy.  Both  these  things 
were  proved  before  him,  because  he  nim 
in  his  order  to  the  file  of  proceedings 
which  contdns  proof  of  these  requisites. 
Then,  after  the  commission  of  an  act  of 
bankruptcy,  the  debtor  says,  "I  tender 
the  amount  of  the  debt,  and  if  you  will 
give  me  time  I  will  pay  it-,"  and  the 
Registrar,  instead  of  pronouncing  judg- 
ment, gave  tipie  for  pavment  and  ad- 
journed the  petition,  which  I  do  not 
think  he  had  any  aui^rity  to  do.   The 
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case  of  S»  parte  Jay  (ubi  tupra)  decides 
nothing  on  tiiia  sabjeot.  There  the  ere- 
ditor,  after  the  period  limited  hj  the 
stetnte,  took  proceedings  in  hankmptcy. 
That,  aooording  to  the  statute  and  rales, 
he  was  not  entitled  to  do,  and  Lord  Jus- 
tice Hellish,  in  that  case,  distinguished 
it  firem  others  where  no  receiver  had 
been  appointed,  hat  that  case  has  no 
application  to  the  one  before  me.  The 
qnestion  before  me  is,  whether  the  act 
of  bankroptcy  having  been  proved  and 
a  petition  presented,  and  the  creditor  de- 
sires to  have  adindioation  made,  and  is 
prepared  with  evidence  to  sustain  the  ad- 
judication, it  is  competent  for  the  Begis- 
trar  to  say,  "  I  am  so  satisfied  that  the 
debtor  is  ready  to  pay  that  I  give  him 
a  fortnight's  time,"  such  time  being  after- 
wards enlarged  to  a  month.  I  consider 
there  was  no  ground  whatever  for  such 
an  order,  and  it  must  be  discharged, 
and  the  case  must  go  back  to  Wrexham, 
and  the  proceedings  be  continued  as  if 
no  each  order  had  been  made.  The  de- 
posit will  be  returned. 

Solicitots— Means.  Bevfns  aod  Beyfns,  for  the 
appellant;  Ur.  C.  B.  Hallwaid,  for  the  re- 
spondent. 


LoBOsJosncis.') 

1874.        > 

July  3.       J 


Ex  parte  VAux; 

Be  CONSTON. 


Reputed  Ownership — Order  and  Dispo- 
tition  —  Ooods  in  Bonded  Warehouse  to 
Order  of  Bankrupt  Vendor — Custom  of 
Trad»— Bankruptcy  Act,  1869  (32  ^  33 
Vict.  c.  71),  «.  15,  sub-tec.  5. 

At  the  commencement  of  the  Uquidalion 
of  tome  tpine  and  tpirit  merchants  tome 
whieky  which  they  had  told  was  lying  in 
the  bonded  warehouse  of  a  third  party  to 
the  order  of  the  vendors.  The  delivery 
order  woe  not  sent  to  the  purchaser  till  after 
the  limiidation  petition  had  been  filed.  It 
wot  shewn  that  it  is  the  well  known  custom 
in  the  wine  and  spirit  trade  for  goods  after 
sale  to  remain  in  the  bonded  warehouse  of 
the  vendor,  or  in  that  of  a  third  forty  to 
his  order,  till  the  purchaser  requires  them 
for  mm;  — Held  (reverting  a  decision  of 
Bacon,   C.J.),  that  the  custom  excluded 

Nvw  Skbies,  43.— Bahkb. 


reptttation  of  ownerthip  in  (he  vendors,  and 
that  the  purchaser  was  entitled  to  the 
whisky.  Vie  giving  of  the  delivery  order 
being  immaterial. 

Held  also,  that  it  was  immaterial  that 
the  goods  were  in  the  warehouse  of  a  third 
party,  instead  of  being  in  the  vendor's  own 
warehouse,  as  in  Ex  parte  Watkine  (42 
Law  J.  Bep.  (n.s.)  Bankr.  50). 

This  was  an  appeal  from  a  decision  of 
the  Chief  Judge  in  Bankruptcy. 

On  the  26th  of  February,  1872,  Conston, 
Thomson  &  Co.,  who  were  wine  and  spirit 
merchants  at  Liverpool,  filed  a  liquidation 
petition,  under  which  Mr.  Bolland  was 
afterwards  appointed  trustee  of  their  pro>  - 
perty.  On  the  9th  of  January,  1872t 
they  had  sold  to  Messrs.  Yanx  &  Son,  of 
Sunderland,  5  butts,  2  hogsheads  and  1 

rirter  cask  of  whisky  for  89{.  St.  7d. 
acceptance  of  Yanx  &  Son  was  given 
for  the  purchase  money,  and  was  after- 
wards paid  by  them.  An  invoice  was 
sent  them  in  due  course,  and  the  particn* 
lar  butts,  hogsheads  and  cask  were  trans- 
ferred into  their  names  in  the  stock  book 
of  the  vendors.  At  the  time  of  the  peti- 
tion the  whisky  was  lyuig  in  the  bonded 
warehouse  of  a  Mr.  Muir,  at  Leith,  to  the 
order  of  Conston,  Thomson  &  Co.,  and  it 
so  continaed  up  to  the  presentation  of  the 
liquidation  petition,  no  notice  of  the  sale 
having  been  given  to  Muir.  At  the  time 
of  purchase  the  purchasers  did  not 
know  where  the  goods  were.  A  delivery 
order  for  the  goods  was  sent  by  ^^o 
vendors  to  the  purchasers  on  the  28th  of 
February,  1872.  After  the  commence- 
ment 01  the  liquidation  Yanx  &  Son 
claimed  to  have  the  whisky  delivered  to 
them,  but  the  trustee  refused  to  give  it 
up,  and  an  application  was  made  by  Yaux 
&  Son  to  the  Liverpool  County  Court. 

There  was  evidence  that  "it  is  the 
usual  custom  in  the  wine  and  spirit  trade 
for  goods  to  remain  in  the  bonded  ware- 
house of  the  vendor,  or  in  bonded  ware- 
houses of  other  persons,  subject  to  the 
order  of  the  vendor,  in  the  vendor's  name, 
until  required  by  the  purchaser  for  use. 
It  is  a  very  exceptional  case  for  a  pur- 
chaser to  take  delivery  orders  of  goods 
purchased  of  a  wine  and  spirit  merchant 
antU  he  is  in  want  of  them,  and  in  very 
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many  cases  goods  remain  in  the  posses- 
sion or  to  the  order  of  vendors,  either  in 
thoir  own  bonded  warehouse  or  in  the 
bonded  warehouse  of  some  other  person, 
without  the  duty  being  paid  on  them,  for 
many  years,  the  duty  (which  in  the  case 
of  spirits  is  generally  more  than  the  value 
of  the  goods)  not  being  paid  till  the 
goods  are  removed  from  the  bonded  ware- 
house for  consumption,  and  in  the  mean- 
time the  spirit  by  age  acquiring  a  con- 
siderably greater  value." 

The  evidence  of   the    above    custom 
which  was  given  in 

Ew  parte  Watkint,  42  Law  J.  Bep. 
(n.s.)  Bankr.  50 ;  s.  c.  Law  Bep. 
8  Chanc.  520, 
was  also  reUed  upon  by  Vaux  &  Son. 
The  Judge  of  the  County  CJonrt  refttsed 
their  application,  and  on  appeal  to  the 
Chief  Judge  this  decision  was  affirmed  (1). 

(1)  June  1,  1874.— Baoon,  C.J.,  said— If  this 
wore  the  same  case  as  £r  parte  Watkint  (uU 
tupra)  of  coarse  I  should  be  bound  by  that 
decision.  It  appears,  however,  to  me,  to  be  mate- 
rially different  in  point  of  fact  In  Bic  parte  Wat- 
kins  (uM  tupra)  the  purchaser  had  got  the  delivery 
order — an  acknowledgement  that  the  goods  were 
his — before  the  li<^nidation  petition  was  presented. 
Just  the  contrary  is  the  feet  here.  On  the  26th  of 
February  the  petition  was  filed,  and  it  was  not 
until  the  28th  of  February  that  the  delivery  order 
was  sent  to  the  purchasers.  Now,  between  the 
26th  and  the  28th  there  is  an  interval  of  the 
utmost  importance  as  relates  to  the  law  in  bank- 
ruptcy. This  question,  and  every  other  question 
relating  to  this  particular  branch  of  the  bank- 
ruptcy law,  is  a  question  of  fact  to  be  decided  by 
a  jury,  if  neceesanr.  Before  the  present  Act  of 
Parliament  it  would  have  been  necessary  to  have 
it  decided  by  a  jury.  _  What  is  the  question  here 
to  be  submitted  to  a  jury  ?  On  the  26th  of  Feb- 
ruaiT  there  were  in  the  warehouse  goods  belonging 
to  whom  ?  To  no  other  person  in  the  world  but 
the  debtors.  There  had  been  a  contract  to  sell 
them  as  between  them  and  the  vendees,  but,  as 
between  the  warehouseman  and  all  the  rest  of  the 
world,  if  on  the  27th  of  February  instead  of  on 
the  28th  the  debtors  had  come  to  the  warehouse 
and  had  said  "give  us  our  goods,"  could  there  be 
any  doubt  that,  notwithstanding  the  contract  which 
had  passed  the  legal  right  to  the  goods  to  the  pur- 
chasers, the  actual  visible  possession,  the  plain 
ownership,  was  in  the  vendors?  Is  there  any 
other  question  for  me  to  decide  ?  I  do  not,  nor 
would  I  if  I  could,  decide  or  insinuate  anytiiing 
against  what  I  find  decided  in  Ex  parte  Watkint 
{ubi  tupra).  I  need  not  trouble  myself  in  this 
case  to  consider  anything  about  the  custom  which 
seems  to  have  been  the  very  ground  of  the  decision 
in  Rt  parte  Watkint  (f«W  supra).    1  confine  ny- 


Mr  Eertchdl  and  Mr.  Whedar,  for  the 
appellants. — This  case  is  governed  by 

Ex  parte  WatJdru  (vbi  «upra). 
The  distinction  is  that  in  the  present  case 
the  goods  were  in  the  warehouse  of  a 
third  party  instead  of  in  the  vendors'  own 
warehoase.  That,  however,  makes  no 
difference  with  regard  to  the  effect  of  the 
custom  of  exdnding  the  reputation  of 
ownership  of  the  vendors.  The  &ct  that 
the  delivery  order  was  not  sent  to  the 
appellants  till  after  the  liquidation  petition 
had  been  filed  is  immaterial ;  the  appel- 
lants had  no  notice  of  the  filing  of  the 
petition.  Till  they  received  the  delivery 
order  they  did  not  know  in  what  ware- 
house the  whisky  was,  and  therefore  oonld 
give  no  notice  to  the  warehouse  keeper. 
Before  the  Chief  Judge  ihe  trustee  redied 
also  upon  the  &ct  that  the  appellants  had 
sought  to  prove  in  the  liquidation  for  the 
price  of  the  goods. 

[Mkllibh,  L.  J. — How  could  they  prove 
for  the  price  of  goods  which  they  had  left 
in  the  order  or  disposition  of  the  debtors?] 

Mr.  MUward  and  Mr.  W.  Potter,  for  the 
trustee. — The  decision  in 

Ex  parte  WatMns  (iM  tupra) 
depended  on  the  &ct  that  the  debtors 
were  warehousemen,  and  that  the  goods 
had  been  transferred  in  their  stock  and 
bond  books.  The  evidence  shews  that  it 
is  the  custom  of  warehousemen  to  recog- 
nise as  the  owners  of  goods  deposited  with 
them,  only  the  depositor  or  the  person 
who  holds  a  delivery  order  from  them. 

[Mellish,  L.J.  —  The  vendors  could 
deal  witli  the  goods  in  the  same  way  as  if 
they  had  been  in  their  own  warehouse.] 

self  to  the  facts  in  the  case  before  me.  I  find,  as 
a  feet,  that  on  the  26tli  and  on  the  27th  of  Febru- 
ary, lieyond  all  doubt  the  goods  were  in  the 
possession  of  the  Lcith  warehouseman,  not  only 
with  the  consent  of  the  true  owner,  but  in  the  plain 
apparent  possession  of  the  vendors,  and  that  if 
they  liatl  gone  down  to  Leith  on  the  morning  of 
the  27th  they  might  have  obtained  possession  of 
the  goods,  or  they  might  have  transferred  any 
interest  they  had  in  them  to  any  person  who  lent 
them  money  upon  them.  For  all  practical  pur- 
poses there  was  only  one  visible  owner  of  the 
property,  and  the  right  to  the  property  at  that 
time  liaJ  actually  become  vested  in  the  trustee  of 
tho  debtors'  estate  under  the  liquidation,  and  was 
liable  to  be  applied  for  the  benefit  of  their  credi- 
tors. This  is  clear  as  a  matter  of  fact,  and  I  wish 
it  to  be  understood  that  I  so  decide  it. 
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In 

Ex  parte  WaOeins  (ubi  mpra) 
the  delivery  order  had  been  sent.    The 
cpiestton  depends  entirely  on  the  name  in 
which  the  goods  are  standing  in  the  books 
of  the  warehonseman — 

Jmtet  V.  Jheyer,  15  East,  21. 

Jims,  L  J.,  said — ^I  am  of  opinion  that 
this  case  is  entirely  governed  by  the 
principle  of  the  decision  in  Ex  parte  Wat- 
hint  (vbi  tumu)!  I  was  not  one  of  the 
Gonrt  which  decided  that  case,  bnt  I  de< 
sire  to  express  my  entire  concnrrence  in 
the  judgment  then  delivered.  The  Lord 
ChamceUor  (Lord  Selbome)  in  his  judg- 
ment said  —  "The  doctrine  of  reputed 
ownership  does  not  require  any  investiga- 
tion into  the  actual  state  of  knowledge  or 
belief,  either  of  all  creditors  or  of  par- 
ticular creditors,  and  still  less  of  the 
outside  world,  who  are  no  creditors  at  all, 
as  to  the  position  of  particular  goods.  It 
is  enough  for  the  doctrine  if  those  goods 
are  in  such  a  situation  as  to  convey  to  the 
minds  of  those  who  know  their  situation 
the  reputation  of  ownership,  that  reputa- 
tion arising  by  the  legitimate  exercise  of 
reason  and  judgment  on  the  knowledge  of 
those  fiEUsts  wMch  are  capable  of  being 
generally  known  to  those  who  choose  to 
make  enquiry  on  the  subject.  It  is  not 
at  all  necessary  to  examine  into  the  degree 
of  actual  knowledge  which  is  possessed, 
bat  the  Court  must  judge  from  the  situa- 
tion of  the  goods  what  inference  as  to  the 
ownership  might  be  legitimately  drawn 
by  those  who  knew  the  &cts.  I  do  not 
mean  the  facts  that  are  only  known  to  the 
parties  dealing  with  the  goods,  bu,t  such 
mots  as  are  capable  of  being,  and  naturally 
would  be,  the  subject  of  general  know- 
ledge to  those  who  take  any  means  to 
inform  themselves  on  the  subject.  So, 
(m  the  other  hand,  it  is  not  at  all  neces- 
sary, in  order  to  exdnde  the  doctrine  of 
reputed  ovmership,  to  shew  that  every 
creditor,  or  any  particular  creditor,  or  the 
outside  world  who  are  not  creditors,  knew 
anything  whatever  about  particular  goods 
one  way  or  the  other.  It  is  quite  enough, 
in  my  judgment,  if  the  situation  of  the 
goods  was  such  as  to  exclude  all  legiti- 
mate ground  firom  which  those  who  knew 
ai^ihuig  about  thai  Bitaation  could  infer 


the  ownership  to  be  in  tiie  person  having 
actual  possession."  That  case  occurred 
in  this  same  liquidation,  and  there  was 
this  affidavit  made — 

"  It  is  the  custom  and  usual  practice  in 
the  wine  and  spirit  trade,  in  Liverpool, 
for  goods  sold  in  bond  (that  is,  upon 
which  the  government  duty  has  not  been 
paid)  to  remain  in  the  bonded  warehouse 
m  which  they  are  stored  at  the  time  of 
sale,  in  the 'possession  or  under  the  con- 
trol of  the  vendor,  after  they  have  been 
paid  for  by  the  purchaser;  the  vendor 
giving  to  die  purchaser,  when  required 
by  him,  an  authority  to  receive  the  goods 
from  him  or  the  warehouse  keeper,  called 
a  delivery  order  or  warrant.  These  d»> 
livery  orders,  if  they  are  not  applied  for 
l^  the  purchaser,  are  rarely  if  ever  given 
to  him  at  all,  but  the  goods  sold  remain 
in  the  possession  or  under  the  control  of 
the  vendor,  who  charges  warehouse  rent 
for  them  to  the  purchaser.  When  the 
goods  are  required  by  the  purchaser  for 
use  he  generally  sends  to  the  vendor  the 
amount  of  duty  payable,  and  the  vendor 
pays  the  duty  to  the  Qovemment,  and 
forwards  the  goods  to  the  purchaser  or 
his  order,  maln'-ng  a  small  charge  for  so 
doing.  In  all  cases,  on  the  sale  of  goods, 
the  same  are  transferred,  in  what  is  called 
the  bond  book  of  the  vendor,  into  the 
name  of  the  purchaser,  the  same  being 
struck  out  of  the  stock  book  of  the  firm 
as  asseto  of  the  firm.  According  to  the 
custom  of  the  trade  in  Liverpool,  the 
giving  of  the  delivery  orders  before  re- 
ferred to  is  equivalent  to  dehvery  of  the 
goods,  and  a  person  holding  any  such 
deUvery  order  would  be  in  a  position  to 
raise  money  thereupon  or  obtain  credit 
as  a  purchaser." 

That  affidavit  evidently  referred  to  the 
two  alternatives  of  the  goods  being  in  the 
vendor's  own  warehouse  or  in  the  ware- 
house of  another  person  to  the  vendor's 
order.  The  Court  was  then  of  opinion 
that  the  feote  were  such  as  to  exclude  the 
reputation  of  ownership  in  the  vendors 
arising  by  reason  of  their  possession  of 
the  goods.  The  only  difference  here  is 
that  the  goods  were  not  in  the  vendor's 
own  warehouse,  but  in  that  of  a  third 
party,  the  purchasers  not  knowing  that 
the  goods  were,  and  not  assentmg  to 
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their  being,  in  that  particalar  warehooae. 
That   distinction  appears  to  me   to   be 
wholly  immaterial,  no  sach  qnestion  was 
adverted  to  in  Ex  parte  Watkins   (ubi 
gupra).     Then  it  is  said  that  in  that  case 
the  delivery  order  was  given  to  the  pur- 
chaser  before  the  liquidation  petition  was 
filed,  whereas  here  it  was  not  given  till 
afterwards.    I  am  utterly  unable  to  follow 
that  argument ;  the  giving  of  the  delivery 
order  is  a  matter  entirely  between  the 
Tender  and  the  purchaser.     The  &ot  that 
it  was  given  before  the  liquidation  would 
teU  rather  against  than  for  the  purchaser, 
inasmuch  as,  having  it  in  his  possession, 
he  did  not  go  to  the  warehouseman  and 
present  it.    The  qnestion,  however,  which 
was  decided  in  Ex  parte  Watkins  (ubi 
aupra)  was  as  to  the  effect  of  the  custom 
of  the  trade,  and  the  decision   applies 
equally  to  the  present  case.    It  is  entirely 
gOYBTUBd.  by  Expa/rte  Waihins  (jiibi supra). 
Mellish,  L.J.,  said — I  am  entirely  of 
the  same  opinion.     The  real  principle  of 
the  decision  in  Ex  parte  Waikins  (vibi 
Bwpra)  was  this,  that  in  determining  the 
question  whether,  when  goods  which  have 
been  sold  remain  after  the  sale  in  the 
vendor's  possession,  then  he  is  still  the 
reputed  owner  of  IJiem,  the  Ck)urt  is  to 
have  regard  to  the  custom  of  the  trade,  and 
if  it  is  shewn  that  there  is  a  well  established 
custom  that  goods  shall  so  remain,  it  will 
prevent  the  possession  of   goods   by  a 
Tondor  firom  ^ving  the   reputation  of 
ownership  to  him.     The  real  question  in 
Ex  parte  Wathme  (libi  siipra")  was  whe- 
ther it  was  enough  to  prove  the  existence 
of  a  custom  well  known  in  the  partioular 
trade.    We  thought  that  was  enough, 
npon  the  anthoiify  of  several  recent  deci- 
sions in  the  (common  Law  Oourts,  which 
were  based  on  this — ^that  the  creditors  of 
a  trader  are  mostly  persons  engaged  in 
the  same  trade,  or  bankers  and  other 
persons  very  well  acquainted  with  its 
onstoms.     Does  it  then  make  any  differ- 
ence  that  the   goods  were  not  in  the 
vendor's  own  wuehouse,  but  in  that  of  a 
iJhird  person  p     Certainly  not  as  regards 
the  purchaser.    He  bought  the  particular 
whisky  simply  as  in  bond.    Then  by  the 
custom  of  the  trade  the  whisky  might 
remain  for  years  after  the  sale  in  the 
actual  posaessioa  of  the  vendor,  or  of  some 


person  holding  it  for  him.  The  reputa- 
tion of  ownership  was  as  much  prevented 
by  the  custom  from  arising  when  the  goods 
were  in  a  third  person's  warehouse  as 
when  they  were  in  the  vendor's  own  ware- 
house. Of  course,  persons  who  did  not 
see  the  goods  in  the  warehouse  knew 
nothing  about  them,  and  would  give  no 
credit  to  the  vendor  by  reason  of  them. 
Any  one  who  did  see  the  goods  in  the 
warehouse,  such  as  the  warehousekeeper, 
was  acquainted  with  the  custom  of  the 
trade,  and  knew  therefore  that  the  goods, 
though  they  stood  in  Conston  &  Co.'s 
name,  did  not  necessarily  belong  to  them. 
I  think,  therefore,  that  Ex  parte  WaUcina 
(ybi  nupra)  applies.  The  appellants  are 
entitled  to  the  whisky,  and  they  must 
have  their  costs  in  the  Court  below. 


Solicitors — Mr.  W.  W.  Wynn,  agent  for  Messis. 
Barrell  &  Rodway,  LirerpooU  for  the  appel- 
lants ;  Messrs.  Chester,  Urquhart  tc  Co.,  agents 
for  Messrs.  Lacee,  Banner  &  Co.,  liropool,  {at 
the  trustee. 


JiKIS,  L.J. 

1874. 
June  19,  26. 


} 


Ex  parte  l<OVERiNa ; 
Be  JONES.     (No.  2.) 


Siepuied  Ovmerthip — Furniture — Hiring 
— Bankruptcy  Act,  1869  (32  ^  33  Vict. 
0.  71),  section  15,  sub-section  5. 

A  trader  in  Juhf,  1869,  scid  aJl  hi*  house- 
hold furniture  for  1922.,  and  at  the  same 
time  agreedwith  the  purchaser\to  hire  it  back 
for  12«.  6d.  per  week.    Under  this  agreement 

the  trader  remained  in  possession  of  tie 
fumituro  until  November,  1873,  when  he 
filed  a  liquidation  petition ; — 

Held,  that  tlie  debtor  was  the  reputed 
owner  of  the  furniture,  and  that  it  belonged 
to  the  trustee  under  the  liquidatimi. 

Lingham  v.  Biggs  (1  Bos.  &  P.  82)  and 
Lingard  v.  Messiter  (I  B.  &.  C.  308  ;  s.  c. 
2  Dowl.  &  Ry.  495  ;  s.  c.  1  Law  J.  K«p. 
(0.8.)  K.B.  121)  are  stiU  binding  au. 
thorUies. 

This  was  an  appeal  from  a  decision  of 
Mr.  Registrar  Spring  Bice,  acting  as 
Chief  Judge  in  Bankruptcy. 

On  the  27th  of  November,  1873, 
Edward  Jones,  a  dnqier,  filed  a  liquidai 
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tion  petiidon,  under  which  Mr.  J.    F. 
LoTering  was    appointed  tmstee.      The 
debtor  had  carried  on  his  basiness  at 
Nos.  36,  38,  &  42,  Folham  Road,  at  which 
premises  he  also  resided.     On  the  30th  of 
Jaly,  1869,  he  entered  into  an  agreement 
wiu  G.  J.  Book,  a  house  agent,  by  which 
Jones  agreed  to  sell,  and  Book  agreed 
to  porchaae  all  the  hooaehold  furniture 
on  the  premises,  and  also  some  fomiture 
of  the  shop,  for  192Z.  128.  6d. ;  and  it  was 
further  agreed  that  Book  was  to  allow 
Jones  to  hold  possession  of  the  furniture, 
and  for  keeping  possession  of  the  same 
Jones  agreed  to  allow  Book  the  sum  of 
12».  6d.  per  week,  to  be  paid  every  four 
weeks,  commencing  &om  the  dato  of  the 
agreement.     And  in  de&ult  of  any  one 
payment  Jones  authorised  and  empowered 
Book  tomskke  entry,  forcibly  (if  required), 
and  remove  the  furniture   without  any 
notice.      And  it  was   also  agreed  that 
Jones  was  not  to  remove  or  part  with 
any  portion  of  the  furniture  from  the  pre- 
mises   without    the   consent  in  writing 
of  Book  first  obtained.      The  purchase 
money  was  paid  by  Book,  and  the  fumi- 
tnre  remained  in  uie  possession  of  Jones 
under  the  agreement  until  the  filing  of 
the  petition.    The  trustee  claimed  the  fur- 
niture for  the  creditors,  as  being  at  the 
commencement  of  the  liquidation  in  the 
order  or  disposition  of  the  debtor,  as  re- 
puted   owner,  with  the  consent  of  the 
ime  owner.    The  registrar  decided  that 
Book  was  entitled  to  the  furniture.    The 
tmstee  appealed. 

Mr.  Be  Q«x  and  Mr.  Bobertson  QriffUhs, 
for  the  appellant. — These  goods  having 
been  originally  the  debtor's  own,  and 
there  being  no  indication  of  any  change  of 
ownership — 

Lingham  v.  Biggt,  1  Bos.  &  P.  82, 
and 

Imgard  v.  Messiler,  1  B.  i&C  308 ; 
s.  c.  2  Dowl.  &  By.  495 ;  s.  o.  1 
Law  J.  Bep.  (o.s.)  K.B.  121, 
apply,  and  the  trustee  is  entitled  to  the 
goods. 

Ex  parte  Emerson,  41  Law  J.  Bep. 
(n.s.)  Bankr.  20, 
is  distinguishable. 

E»  parte  OasOe,  8  Mont.  D.  &  De 
Gfex,117, 
shews  that  the  fiftot  tiiat  the  possession  is 


consistent  with  the  agreement,  will  make 
no  difierence. 

Mr.  Window  and  Mr.  Brett,  for  Book.— 
Lingham  v.  Biggs  (vhi  supra), 
and 

Lingard  v.  Messiter  (uhi  su,prd), 
would  have  been  decided  differently  at 
the  present  day.      It  is  notorious  that 
furniture  is  now  often  hired,  and  there- 
fore the  possession  of  it  affords  no  reputa- 
tion of  ownership,     That  is  of  as  great 
effect  as  the  existence  of  a  well-known 
trade  custom,  such  as  was  proved  in — 
Ex  parte  WatMns,  42  Law  J.  Bep. 
(n.s.)  Bankr.  60 ;  s.  c.  Law  Bep. 
8  Chanc.  520. 
[James,  L.J. — Must  you  not  go  to  this 
extent,  that  the  possession  of  furniture 
in  a  man's  house  in  no  case  gives  him 
the  reputation  of  ownership  P] 
We  do  say  that. 

Hamilton  v.  BeU,   10    Exoh.    Bep, 
545, 
shews  the  effect  of  a  custom. 

Joy  V.  OampbeU,  1  Sch.  &  L.  328, 
336, 
shews  the  principle  of  the  doctrine  of 
reputed  ownership.  It  is  to  prevent 
false  credit.  No  one  trusts  a  tradesman 
on  the  strength  of  his  household  furni- 
ture.    In — 

Jarman  v.  Woaloton,  3  Term  Bep. 
618; 
furniture  was  held  not  to  be  within  the 
doctrine  of  reputed  ownership.  The 
only  evidence  of  reputation  in  the  present 
case,  is,  that  the  furniture  was  once  the 
debtor's,  and  is  now  in  his  possession. 
It  lies  on  the  trustee  to  prove  the  exis- 
tence of  the  reputation — 

Shrubsole  v.  Svssams,  16  Com.   B. 
Bep.  N.S.  452. 
In 

Ex  parte  WatiUns  (ttbi  srtpra), 
Lord  Selbome  said,  "There  is  no  in- 
flexible rule  of  law  that  because  a  man 
who  was  once  the  owner  of  goods  and 
has  sold  them,  remains  in  possession  of 
them,  he  must  therefore  be  held  to  be 
the  reputed  owner."     In 

Priestley  v.  Pratt,  36  Law  J.  Bep. 

(n.s.)  Exch.  89 ;  s.  0.  Law  Rep. 

2  Exch.  101 ; 

a  notorious  custom,  that  goods  should 

E^ter  sale  remain  in  the  possession  of  the 
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Tendor,  was  held  to  exohide  iiie  operatioii 
of  the  reputed  ownership  clause.  In  the 
present  case  the  castom  of  hiring  fomitare 
is  80  notorious  that  no  eTidence  of  it  is 
necessary — 

Ex  parte  Emerson  (yhi  supra)  ; 

Ashton  T.  BlaekshaiD,  39  Law  J.  Bep. 
(M.S.)  Chauc.  205 ;  s.  c.  Law  Bep. 
9  Eq.  510. 
Mr.  Be  Oex,  in  reply. — 

Lingham  t.  Biggs  (yibi  rapro), 
aad 

Lingard  v.  Messiter  (_uhi  supra), 
hare  never  heen  orermled. 

Ess  parte  Watkins  (vbi  supra), 
does  not  interfere  with  their  anthority. 

Jane  26.  Jambs,  L.J.,  said — In  this  case 
the  debtor  was  a  draper  canying  on  bnsi. 
ness  apparently  in  an  extensive  way 
at  Nos.  36,  38,  and  42  in  the  Fnlham 
Boad,  and  he  had  the  usual  living  rooms 
above  and  under  the  trade  part  of  the 
houses.  He  was  possessed  of  the  furni- 
ture of  those  rooms,  which  were  furnished 
probably  in  the  ordinary  way,  in  which  it 
may  be  supposed  a  reputable  tradesman's 
house  is  fnrnished.  [Mis  Lordship  stated 
the  effect  of  the  agreement  of  ihe  SOth 
of  July,  1869.]  This  agreement  ap> 
parently  was  known  only  to  the  debtor 
and  the  respondent,  and  under  it  the 
debtor  continued  in  possession  of  the 
fumitore,  having  the  wear  and  tear  of  it, 
and  I  suppose  occasionally  breaking  tibie 
glass  and  other  thingps  of  a  fragile  nature, 
up  to  and  at  the  time  of  the  presentation 
of  the  liquidation  petition.  A  question 
arose  in  the  liquidation  between  the 
trustee  and  the  respondent,  Mr.  Book,  as 
to  whether  these  goods  were  in  the  re- 
puted ownership  of  the  debtor,  so  as  to 
pass  to  the  trustee.  The  registrar  was 
of  opinion  that  they  had  not  so  passed, 
and  hence  this  appeal,  which  was  argued 
before  me  sitting  alone,  hv  Mr.  De  Oex 
on  the  one  side  and  Mr.  Winslow  on  the 
other,  with  a  commendable  brevity,  and 
therefore  with  conesponding  force  and 
clearness. 

The  argument  of  Mr.  De  Gez  was  in 
snbstanoe  this,  that  if  the  &ctB  I  have 
stated  had  been  stated  to  any  Judge 
thirty  or  forty,  or  even  twen^  years  ago, 
there  would  not  have  been  the  slightest 


hesitation  whatever  in  answering  the 
question  in  the  affirmative,  that  the  goods 
were  in  the  reputed  ownership  of  the 
debtor,  and  Mr.  De  Crex  said  ihai  if  he 
had  been  pressed  for  any  authority,  or  to 
shew  that  any  principle  had  been  estab- 
lished on  the  subject,  he  would  have  r&> 
fierred  to  Lingham  v.  Biggs  {ubi  supra), 
and  Lingard  v.  Messiter  (uibi  stipra). 
He  would  have  referred  to  those  cases 
as  containing  the  principle  and  giving 
unanswerably  the  reasons  for  so  hold, 
ing,  and  he  would  have  also  referred 
to  the  language  of  the  Judges  in  ihe  latter 
case  as  being  unquestionable  and  con- 
clusive authorities  upon  the  point.  Mr. 
Winslow  did  not  in  &ct  traverse  that, 
but  admitted  that  some  years  ago  that 
would  no  doubt  have  been  the  law,  but 
he  said  that  a  change  bad  come  over  the 
spirit  of  the  law  in  recent  years,  and  that 
persons  had  begun  to  think  there  was  a 
good  deal  of  unjust  nonsense  in  our  law 
of  reputed  ownership  by  which  the  real 
owners  of  goods  were  sometimes  deprived 
of  their  property  upon  an  assumption, 
scarcely  ever  warranted  by  the  facte,  that 
credit  had  been  given  to  a  bankrupt  on 
the  faith  of  those  goods,  by  people  who 
probably  never  heard  of  the  goods  or 
thought  of  them  at  the  time  they  gave 
the  credit.  My  answer  to  that  is  this, 
the  law  of  reputed  ownership  is  altogether 
created  by  statute,  and  it  has  been  con- 
tinned  in  every  bankruptcy  statute  from 
the  time  of  James  I.  to  the  present  time, 
and  is  part  of  the  existing  code  of  bank- 
ruptcy law.  Then  it  was  suggested  by 
Mr.  Winslow  that  a  great  change  has 
taken  place  in  the  course  of  conduct 
in  the  world  with  regard  to  these 
matters,  so  that  reputation  of  ownership 
no  longer  attaches  as  it  formerly  did,  that 
persons  are  now  in  the  habit  of  hiring 
goods,  and  that  articles  of  furniture  are 
now  so  frequently  taken  upon  terms  of 
hiring,  that  the  mere  possession  of  them 
is  no  longer  the  cause  of  a  reputation  of 
ownership,  and  he  contended,  secondly, 
with  regard  to  the  main  principle  of  the 
decisions  in  both  the  cases  to  which  I  have 
referred,  that  there  was  a  secret  change  of 
ownership,  that  both  the  cases  have  been 
overruled  by  more  recent  cases,  and  espe- 
cially by  Ez parte  Watkins  («M  supra). 
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No  doabt  it  is  very  oominon  now  for 
persons  to  take  famished  houses,  and  in 
many  cases  articles  of  fdmitare  are  taken 
npon  terms  of  hiring,  bat  I  am  not  at  all 
prepared  to  say  that  it  is  a  common 
thing  that  a  repatable  tradesman,  who  is 
the  owner  apparently,  or  at  all  events  the 
rated  occupier,  of  a  hoose,  and  who  is  in 
a  large  way  of  basiness,  should  not  be 
the  owner  of  the  ordinary  famitnre  and 
other  goods  which  are  being  used  and 
broken  aad  chipped  fix>m  day  to  day 
in  his  house,  bat  that  he  should  be 
merely  rentii^;  them  at  an  extravagant 
weekly  rent.  J£  it  were  known  that  that 
was  the  position  -of  such  a  tradesman,  it 
would  certainly  very  seiiously  weaken  his 
credit,  both  with  wholesale  dealers  and 
with  his  bankers.  This  case  before  me 
oomes  in  terms  exactly  within  the  com- 
mon  law  cases  to  which  I  have  referred, 
where  the  bankrupt  had  been  the  owner 
of  the  goods,  and  a  change  of  ownership 
occurred  which  was  not  known  to  the 
world.  That  indeed  was  the  case  also  in 
E»  parte  WcUMns  (vbi  Bvpra).  But  E» 
parte  Watkins  (idn  gupra)  was  not  in- 
tended in  the  slightest  degree  to  weaken 
or  overrule  the  other  cases  to  which  I 
have  referred,  and  the  constant  practice 
based  upon  them.  It  simply  decided  that 
the  authority  of  those  cases  might  be 
countervailed  by  evidence  of  any  known 
custom  and  practice  in  the  particular 
trade  in  question,  a  custom  known  to  the 
dealers  in  that  trade,  and  known  to  the 
bankers  and  other  persons  accustomed  to 
have  dealings  with  the  persons  engaged 
in  that  trade.  In  that  case  it  was  per- 
fectly well  known  as  the  universal  prac- 
tice m  the  trade  of  spirit  merchants,  that, 
after  goods  had  been  sold,  the  possession 
Of  them  was  retained  by  the  vendor  in  his 
warehouse.  In  such  a  case  the  reputa- 
tion of  ownerahip  did  not  necessarily  flow 
from  the  possession  of  the  goods  in  the 
warehouse.  But  that  case  could  be  no 
authority  at  all  for  the  present  case,  unless 
it  could  be  shewn,  which  no  one  has  at- 
tempted, or  would  I  apprehend  attempt 
to  shew,  that  there  is  a  practice,  known 
in  London  or  anywhere  else,  that  drapers 
or  other  persons,  who  are  the  owners  of 
furniture  in  the  rooms  of  the  house  in 
which  they  live,  should  sell  their  form- 


tore  to  a  dealer  and  then  take  it  back 
again  upon  the  terms  of  paying  a  weekly 
rent  for  the  use  of  it.  I  am  of  opinion 
that  Ex  parte  Watkine  (tibi  supra)  has 
no  application,  and  that  this  present 
case  is  governed  by  the  old  law  and  by 
the  old  cases. 

I  think  that  the  registrar's  order  is 
wrong  and  that  the  trustee's  contention 
is  right.  The  order  of  the  registrar 
must  therefore  be  discharged. 

Solicitors — tleagra.  VieBte  &  Son,  for  the  ap- 
pellant; He88n.  Newman  &  Payne,  for  toe 
respondent. 


LOBDS  JOSTICW.  1         — 

1874  >  ^         WBSTCOTT ; 

Julys.        J  ««WHITB. 

Proof  by  Partner— Joint  and  teparaie 
Estates — Executor — Devastavit. 

A  father  and  his  son  carried  on  business 
in  partnership.  The  tohole  capital  belonged 
to  the  father,  the  son  having  only  a:i  inte- 
rest in  the  profits.  The  father  died,  and 
thereupon  under  the  provisions  of  the  part- 
nership  deed  the  partnership  was  dissolved, 
and  all  the  proJUs  became  the  property  of 
the  father.  The  father  appoinUed  the  son 
his  executor,  aiui  ihe  son  in  that  character 
received  moneys  belonging  to  the  father's  se- 
parate estate  and  employed  them  toiiJumt  any 
authority  in  the  business.  A  suit  teas  after- 
wards instituted  to  administer  thefaOier'e 
estate,  and  the  son  filed  a  liquidation  peti- 
tion : — Held,  that  the  receiver  appointed  in 
the  suit  could  prove  in  the  son's  liqui- 
dation for  the  moneys  thus  received  by  the 
son  as  executor  and  misapplied. 

This  was  an  ^peal  from  a  decision  of 
Mr.  Registrar  Pepys,  acting  as  Chief 
Judge  in  Bankruptcy. 

William  White  and  his  son,  Williun 
Thompson  White,  carried  on  the  business 
of  carpet  warehousemen  in  partnerahip. 
Under  the  provisions  of  the  deed  of  part- 
nership the  whole  of  the  capital,  stocK-in- 
trade,  leasehold  estates,  assets  and  other 
efiects  employed  in  the  business,  belonged 
to  William  White  alone,  and  William 
Thompson  White  was  interested  only  in  a 
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share  of  the  profits.  In  the  event  of  the 
death  of  Williani  White  the  partnership 
was  immediatelj  thereupon  to  be  dis- 
■olTed,  and  the  share  of  WUliam  Thomp- 
son White  in  the  profits  was  thenceforth 
to  belong  to  William  White's  personal 
representatives,  and  the  business  was 
thenceforth  to  be  carried  on  by  his  per- 
sonal representatives.  William  White 
died  on  the  19th  of  January,  1871.  By 
his  will  he  gave  his  real  estate  and  the 
residue  of  his  personal  estate  to  trustees 
(of  whom  Williisim  Thompson  White  was 
one)  upon  certain  trusts,  and  he  authorized 
the  trustees  to  delay  the  sale  and  conver- 
sion into  money  of  such  part  of  his  real 
and  personal  estate  as  might  at  his  de- 
cease be  employed  in  his  business,  for 
any  period  not  exceeding  two  years  from 
the  time  of  his  death,  and  in  the  mean- 
time to  make  such  arrangements  with 
William  Thompson  White  for  carrying  on 
the  business  as  the  trustees  should  think 
fit.  The  testator  appointed  William 
Thompson  White  and  two  other  persons 
executors.  William  Thompson  White 
alone  proved  the  will,  and  he  took  pos- 
session of  the  testator's  real  and  personal 
estate  and  carried  on  the  business  till 
the  2nd  of  March,  1872,  when  he  filed  a 
liquidation  petition.  In  December,  1871, 
a  suit  in  Chancery  was  instituted  by  se- 
parate creditors  of  William  White  for  the 
administration  of  his  estate,  and  in  that 
suit  Mr.  Westcott  was  appointed  receiver 
of  the  estate.  He  sought  to  prove 
against  the  estate  of  William  Thompson 
White  for  a  sum  of  l,9G5l.  3s.  3d.,  which 
he  alleged  that  William  Thompson  White 
had  received  after  his  father's  death,  as 
his  executor,  on  account  of  his  separate 
estate,  and  had  misapplied  by  employing 
it  in  the  business. 

The  Registrar  refused  to  admit  the 
proo^  on  the  ground  that  the  rule  is  well 
settled  that  a  partner  cannot  prove  against 
the  estate  of  his  co-partner  till  all  the 
joint  debts  are  paid. 

Westcott  appealed. 

Mr.  Hemming,  for  the  appellant. — The 
general  rule  against  proof  by  a  partner 
on  his  co<partner's  estate  does  not  apply 
where,  as  here,  the  debt  became  due  to 
the  executor  after  the  testator's  death. 
If  the  other  executors  had  proved  the 


win  this  qne8ii0awciild  never  havBariflen. 
The  real  question  is,  wheiiter  the  entma 
que  trutt  of  a  trustee  who  has  committed 
a  breach  of  trust  are  to  be  excluded  from 
proof.     He  cited — 

Ex  parte  Garland,  10  Ves.  110. 

Mr.  Be  Oex,  Mr.  Wituhw,  and  Mr.  Fm- 
lay  Knight,  for  the  trustee  in  the  liquida- 
tion.— The  rule  referred  to  has  scarcely  ever 
been  departed  from  ;  it  has  been  held  to 
apply  to  a  debt  contracted  after  the  disso- 
lution of  the  partnership,  and  even  when 
there  was  evidence  that  the  joint  estate 
was  sufficient  to  pay  the  joint  debts — 
Ex  parte  Bast,  36  Law  J.  Bep.  (h.b.) 
Bankr.  39. 

[James,  L.J. — If  there  has  been  a  devas- 
tavit surely  the  proof  can  be  admitted  ?  It 
is  an  accident  that  the  liquidating  debtor 
was  the  executor.] 

[Meixish,  L.J. — ^It  is  not  a  debt  dne  to 
the  testator,  but  a  debt  which  has  become 
dne  to  his  executor  since  his  death.] 

The  debt  is  a  part  of  the  deceased 
partner's  estate.  Ex  parte  Qarland  is  ad- 
verse to  the  appellant. 

[Mkllish,  L.J. — This  was  a  part  of  the 
private  estate  of  the  father,  which  ought 
never  to  have  been  used  in  the  business. 
It  is  not  answerable  to  the  creditors  of 
the  business.  The  proof  is  really  that  of 
the  persons  beneficially  interested  under 
the  father's  will.] 

The  trust  estate  was  in  partnership  with 
the  bankrupt.  The  testator's  legatees 
cannot  prove  in  competition  with  the  cre- 
ditors of  the  trade. 

They  referred  also  to 

Ex  imrte  Buttetfield ;  re  Butterfield, 
Do  Gex,  319,  670  ;  s.  c.  17  Law  J. 
Rep.  (n.s.)  Bankr.  10. 

James,  L.J.,  said  that  the  case  must  be 
remitted  to  the  Registrar  to  ascertain  the 
amoimfc  due,  with  a  declaration  that  a 
proof  .could  be  admitted  in  respect  of  a 
devastavit  committed  by  the  son  as  ex- 
ecutor by  improperly  employing  the  tes- 
tator's estate  in  the  business. 

Mellish,  L.J.,  concnn-ed. 

Sulicitors— Messrs.    I.  H.   Tyjis   &   Huntington, 
for  the  appellaut;   Mr.  W.  Bristow,   for    the 

trustee. 


Digitize^ 


You  43.]  MIOHAELMAS  1873  TO  MICHAELMAS  1874. 


121 


Bacoh,  C.J.  \ 

LOBBS  J  vsncBS. 
July  10.     , 

Proof— Annuity  under  Separation  Deed 
— Bebl  incapable  of  being  fairly  estimated 
—Bankruptcy  Act,  1869,  s.  31. 

W,  went  through  the  ceremony  of  mar- 
riage with  8.,  his  deceased  wife's  sister.  In 
18S8  a  deed  of  separation  was  executed, 
under  which  W.  covenanted  to  pay  to  trustees 
for  8.  an  annuity  of  401. ;  the  deed  described 
8.  at  the  wife  of  W.,  amd  contained  a  pro- 
viso that  if  they  came  together  again  the 
annuity  should  cease.  W.  married  again, 
and  8.  marrisd  and  became  a  widow.  In 
1871  W.  became  bankrupt,  and  in  the  bank- 
rupiey  a  proof  was  presented  for  the  value 
of  the  annuity.  Hie  Goxtnty  Court  Judge  re- 
fused to  admit  the  proof,  because,  it  being  im- 
possible to  say  what  was  the  probability  of  the 
parties  coming  together  again,  the  value  of 
the  anntUty  was  incapaible  of  being  fairly 
estimated : — Held  (reversing  the  decision  of 
the  County  Court  Judge),  that  as  the  parties 
could  never  come  together  lawfully,  thai  pro- 
viso ought  to  be  disregarded,  and  the  value 
of  the  annuity  estim^ited  in  the  usual  Way. 

This  was  an  appeal  from  a  decision 
of  the  Jndge  of  the  Connty  Gonrt  at 
Kingston. 

William  Randall  Wood  went  through  the 
ceremony  of  marriage  with  his  deceased 
wife's  sister,  Mary,  and  lived  with  her  as 
his  wife.  In  the  year  1858  they  agreed 
to  live  separately,  and  a  separation  deed, 
in  the  ordinary  form,  was  drawn  np  and 
executed  on  the  8th  of  October,  18o8. 
By  tioB  deed,  W.  R.  Wood  covenanted  to 
pay  an  annuity  of  40Z.  to  trustees  for 
liary  Wood ;  and,  besides  the  covenants 
as  to  living  apart  from  each  other,  the 
deed  also  contained  aproviso  that  if  W. 
R.  Wood  and  Mary  Wood  should  at  any 
time  after,  by  mutual  consent,  live  toge- 
ther again,  then  the  deed  should  be  null 
and  void. 

After  the  separation  W.  R.  Wood  mar- 
ried again,  and  Mary  Wood  also  married 
a  Mr.  Spencer,  and  subsequently  became 
a  widow.  The  annuity  was  regularly 
paid  by  W.  R.  Wood  till  1870,  and  the 

Nbw  Bnas,  43.— Buou. 


oovenaats  contained   in  the   separation 
deed  were  kept  by  all  parties. 

On  the  26th  of  June,  1871,  W.  R. 
Wood  was  adjudicated  bankrupt.  In  the 
bankruptcy  proceedings  the  trustees  of 
the  separation  deed  tendered  a  proof  for 
2672.  5s. ;  the  sum  of  250Z.  10«.  being  for 
the  computed  value  of  the  annuity,  and 
the  balance  being  for  arrears.  The  larus- 
tee  in  the  bankruptcy  rejected  the  proof, 
on  the  ground  that  there  was  no  consideia- 
tion  for  the  deed. 

An  application  to  have  the  proof  ad- 
mitted was  then  made  to  the  County 
Court  Judge,  who  held  that  there  was  a 
good  consideration  for  the  deed,  and  al- 
lowed  the  proof  in  respect  of  the  arrears, 
but  refused  to  allow  the  proof  for  the 
value  of  the  annuity,  on  the  ground  that 
such  value  could  not  be  fnirly  estimated, 
as  it  was  impossible  to  say  what  was  the 
probabiUty  of  the  parties  coming  together 
again. 

From  this  decision  the  trostees  of  the 
separation  deed  appealed. 

Mr.  H.  W.  Lord,  for  the  appellants. — 
There  was  sufScient  consideration  for  the 
deed,  because  the  bankrupt  and  Mary 
Wood  lived  togetlier  as  husband  and 
wife.  It  is  well  settled  that  past  oo< 
habitation  is  a  good  consideration. 

The  annuity  is  capable  of  valuation,  and 
is  a  liability  which  could  be  assessed  by  a 
jury.  It  is  a  debt  proveable  in  bank- 
ruptcy within  the  meaning  of  the  Bank- 
ruptcy Act,  1869,  sec.  31 — 

ifx  parte  Waters,  re  Eoyle,  Law  Rep. 

8  Chanc.  562 ; 
Ex  parte  Jackson,  27  Law  Times  Rep. 
N.S.  696. 

It  is  roost  improbable,  under  the  cir- 
cumstances, that  the  parties  will  come 
together  again.  Also  their  doing  so  woold 
be  unlawful,  and  the  law  will  not  presume 
that  anyone  is  going  to  do  a  thing  con- 
trary to  law. 

ilr.  Wilkinson,  for  the  trustee  in  bank- 
ruptcy.— There  can  be  no  preeumption 
that  these  parties  will  not  agam  live  toge- 
ther, because  they  have  already  oommittod 
the  unlawful  act  in  question  by  previously 
doing  so. 

The  deed  of  separation  assumes  that  the 
parties  were  man  and  wife,  but  they  were 
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not,  and  the  deed  was  therefore  void  for 
want  of  consideration. 

This  is  jnst  snch  a  debt  as  is  oonteni' 
plated  by  the  first  clause  of  section  31  of 
the  Bankruptcy  Act,  and  it  is  one  on 
which  it  is  impossible  to  place  a  valua- 
tion. 

It  is  clear  that  it  could  not  have  been 

E roved    under    the    former    bankruptcy 
kW — 

Parker  v.  Iiim,  4  Hurl.  &  N.  53 ;  s.  c. 
28  Law  J.  Rep.  (n.s.)  Exch.  189; 
Mudge  v.  Bowan,  37  Law  J.  B«p. 
(n.s.)  Exoh.  79 ;  s.  c.  Law  Rep.  3 
Exch.  85. 

Bacon,  C.J.— The  mind  of  the  County 
Court  Judge  seems  to  have  been  very 
much  influenced  by  the  Common  Law 
decisions  which  have  been  referred  to  in 
the  course  of  the  argument,  but  these  de- 
cisiotis  were  all  on  cases  which  occurred 
between  husband  and  wife,  and  therefore 
they  have  no  application  to  the  present 
case.  It  is  an  essential  part  of  the  pre- 
sent case  that  the  marriage,  which  at  the 
time  the  deed  of  separation  was  executed 
was  supposed  and  presumed  to  exist,  was 
invalid.  The  parties  to  that  deed  never 
could  have  come  lawfully  together,  neither 
can  they  ever  do  so  in  the  future,  what- 
ever events  may  happen,  and  therefore 
the  clause  in  the  separation  deed  pur- 
porting to  provide  for  this  contingency  is 
one  which  can  have  no  effect  on  the  pre- 
sent question,  one  way  or  the  other.  Then 
if  that  proviso  is  struck  out  of  the  sepa- 
ration deed,  as  for  all  essential  purposes 
it  must  be,  what  is  there  then  to  prevent 
this  annuity  from  being  valued  ?  I  can 
see  no  difficuKy  at  all  in  making  such  a 
valuation. 

I  concur  with  the  learned  Judge  upon 
the  first  point,  that  there  was  a  good  con- 
sideration for  the  deed,  and  that  the  ar- 
rears of  the  annuity  are  a  debt  proveable 
under  the  bankruptcy,  but  I  differ  fivm 
him  on  the  second  point,  for  the  reasons 
I  have  stated.  The  order  must  therefore 
be  reversed,  so  far  as  it  rejects  the 
claim  for  the  value  of  the  annuity.  There 
can  be  no  difBculty  in  ascertaining  the 
amount,  and  if  the  trustee  wishes  to  dis- 
pute the  amount  claimed  he  must  do  so 
at  his  own  expense. 


July  10. — ^The  trustee  in  bankruptcy 
appealed  from  the  above  decision,  and  tho 
appeal  came  on  for  hearing  this  day. 

Mr.  Bohertton  Qr^tht  and  Mr.  WiOiin- 
son,  for  the  appellant,  repeated  the  argu- 
ments adduced  on  his  behalf  before  tiie 
Chief  Judge,  and  cited — 

Mudge  v.  Bowan  (wit  cttpro)  ; 
Brett  V.  Jackson,  88  Law  J.  Rep. 
(N.s.)  C.P.  139  ;  Law  Rot.  4  C.P. 
259. 
Mr.  H.  W.  Lord,  for  the  trosiees  of  the 
deed,  was  not  called  upon. 

James,  L.J.,  was  of  opinion  that  the 
decision  of  the  Chief  Judge  was  quite 
right.  The  Judge  of  the  County  Court 
appeared  not  to  have  applied  his  mind  to 
the  proviso  making  the  deed  void ;  it 
was  impossible  that  the  parties  oonid  live 
together  as  man  and  wife  unless  the  law 
was  altered.  The  deed  therefore  re- 
mained a  simple  deed  providing  for  the 
payment  of  an  annuity  during  the  joint 
lives  of  two  persons,  and  such  an  annuity 
was  capable  of  being  easily  valued.  The 
appeal  must  be  dismissed  with  costs. 

Mellish,  L.J.,  concurred. 

Solicitors — ^Mr.  E.  M.  Horo,  for  the  trostoes  of 
the  deed;  Messrs.  Wilkinson  &  Hovlett^  King- 
ston-npon-Thames,  for  tho  trustee  in  bankruptcy. 


Lords  Justicbs. 

1874. 

July  3. 
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Ex  parte  jat  ; 

Be  BLENKHOBN. 


BtU  qf  Sale  —  Apparent  Possesstan  — 
Formal  Possession — Banhniptcy — The  BUU 
of  Sale  Act,  1854  (17  ^  18  Vict.  c.  36), 
M.  1,  7. 

To  defeat  the  title  of  the  holder  of  an 
unregistered  biU  of  sale  of  chattels  at 
against  the  trustee  under  the  liquidaiion  <f 
the  mortgagor,  it  is  stifficient  that  the  chat- 
tels are,  at  the  commencement  of  the  liqui- 
dation, in  the  visible  possession  of  the  mort- 
gagor, even  though  the  mortgagee  has  tt^cen 
possession,  so  as  to  prevent  <Ae  goods  being 
removed  by  any  one  else,  and  icith  the  bona 
fide  intention  of  himself  removing  them 
forthwith. 
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In  order  to  iefeai  the  titte  of  the  trustee 
t»  bankruptoy  of  the  mortgagor,  the  BtUe 
of  Sale  Act  requires  that  much  more  should 
he  done  by  the  mortgagee  than  movM  he 
necessary  with  reference  to  the  doctrine  of 
reputed  ovmership. 

Two  ladies  executed,  on  the  16th  of  June, 
1873,  a  bill  of  sale  of  aU  their  furniture 
and  other  effects,  including  some  cotes  and 
a  pony,  to  secure  the  repayment  of  a  loan 
of  14m.  The  biU  of  sale  was  never  regis- 
tered. On  the  lOth  of  February,  1874, 
the  mortgagee  put  two  men  into  possession. 
These  men  slept  in  the  house,  but  the  mort- 
gagors continued  to  use  the  furniture  and 
other  articles  just  as  before.  They  retained 
the  keys  of  the  premises  and  used  the  pony 
when  they  pleased,  and  the  cows  were  milk^ 
by  their  servant.  On  the  morning  of  the 
14ih  of  FebrtMry  the  men  in  possession 
commenced  removing  the  furniture  and 
packing  it  into  vans  which  had  been  brought 
there,  the  vans,  while  they  were  being  loaded, 
standing  on  a  drive  inside  the  premises  oo- 
eupied  by  the  mortgagors.  In  the  afternoon 
the  vans  with  the  fwrniinixe  and  also  the 
cows  and  the  pony  were  taken  away.  But 
before  this  had  been  done,  about  noon  the 
same  day,  the  mortgagors  filed  a  liquidation 
petition : — 

Held,  that  the  mortgagee  had  done  enough 
before  the  petition  was  filed  to  take  the  goods 
out  of  the  possession  or  apparent  pos- 
session of  the  mortgagors. 

Held  also,  that  up  to  the  morning  of  the 
14dh  of  February,  the  mortgagee's  possession 
teas  only  a  formal  one,  and  inasmuch  as 
the  mortgagors  had,  on  the  Uth  of  Febru- 
ary, committed  an  act  of  bankruptcy,  by 
executing  a  second  mortgage  of  their  fumv- 
ture  ai^  other  effects  {which  formed  sub- 
stantially  their  whole  property)  to  secure  an 
antecedent  debt,  the  trustee  under  the  liqui- 
dation was  entitled  to  the  goods. 

This  waa  an  appeal  irom  a  deoision  of 
the  Chief  Judge  m  Bankraptcy. 

Sarah  Anne  Blenkhom  and  Eleanora 
M.  W.  Blenkhom,  who  were  sisters,  kept 
a  ladies'  school  at  Frieslon  Honse,  at 
Caythorpe,  in  Ldiicolnshire,  carrying  on 
the  business  of  the  school  in  partnership. 
Their  &ther,  Cteorge  Blenkhom,  lived  with 
them.  The  house  had  some  land  attached 
to  it,  and  was  approached  from  the  road 


by  a  carriage  drive.  The  ladies  kept  some 
cows  and  a  pony,  and  their  &ther  assisted 
them  by  looking  after  the  garden  and  the 
animals.  He  owned  a  few  articles  of 
furniture  in  one  room  in  the  house.  On 
the  16th  of  June,  1873,  the  ladies  executed 
a  bill  of  sale  to  Barnett  Cohen  to  secure 
the  repayment  of  1442.  which  they  then 
borrowed  of  him.  By  this  deed  they  aB> 
signed  to  Cohen  all  their  household  fur- 
niture and  other  effects  belonging  to  them 
then  being  in  and  npon  the  honse  and 
premises  called  Frieston  Honse,  and  all 
other  articles  of  the  like  nature  belonging 
to  the  mortgagors  which  should  at  any 
time  during  the  continuance  of  the 
tenancy  be  on  any  part  of  the  premises 
belonging  to  the  mortgagors,  and  power 
was  given  to  Cohen  to  seize  the  after 
acquired  chattels.  The  father  joined  in 
this  deed,  assigning  his  own  fiimiture. 
On  the  26th  of  January,  1874,  the  ladies 
executed  another  bill  of  sale  of  all  their 
household  furniture  and  effects  to  John 
Kendall,  to  secure  the  repayment  of  1002. 
then  borrowed  &om  him.  On  Tuesday, 
the  10th  of  February,  1874,  Cohen  sent 
an  auctioneer  named  Hughes,  with  some 
assistants,  to  take  possession  of  the  pro- 
perty under  his  biU  of  sale.  Two  men 
were  left  in  possession,  and  they  continued 
there  till  Saturday,  the  14th  of  February, 
sleeping  in  the  house  ;  but  until  the  morn- 
ing of  the  14th  of  February  nothing  was 
done  to  interfere  with  the  ladies'  free  use 
and  enjoyment  of  the  property.  They 
retained  the  keys  of  the  premises ;  they 
used  the  pony  when  they  wished  to  do 
so;  the  cows  were  milked  by  their  ser- 
vant; the  pupils  slept  in  the  beds  and 
used  the  pianofortes  and  other  furniture 
without  any  hindrance,  and  the  whole 
business  of  the  school  was  carried  on  in 
the  ordinary  way.  On  the  11th  of  Feb- 
ruary the  ladies  executed  a  bill  of  sale  of 
all  uieir  household  furniture  and  effects, 
present  and  future,  to  the  Nottingham 
Equitable  Loan  Discount  and  Investment 
Company,  to  secure  the  repayment  of  a 
previously  existing  debt.  On  the  morn- 
ing of  the  14th  of  February,  about  ten 
o'clock,  Hughes  and  some  assistants  com- 
menced taking  out  the  furniture  and  other 
effects  and  packing  them  in  some  vans  which 
they  had  brought  there  &r  that  purpose. 
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The  horsea  were  taken  oat  of  ihe  Tans 
and  were  placed  in  the  Btables,  and  the 
vans  remained  standing  on  the  carriage 
drive.  Meanwhile,  the  ladies  went  to 
Nottingham  and  filed  a  liquidation  peti> 
tion  at  12.80  p.m.  Later  in  the  after- 
noon the  vans,  with  the  fomitore  in  them, 
were  driven  away,  and  the  cows  and  the 
pony  were  also  removed  by  Hughes  and 
his  assistants.  The  whole  was  afterwards 
sold  by  Cohen  by  arrangement  with  the 
trustee  under  the  liquidation.  The  Judge 
of  the  Nottingham  County  Conrt  decided 
that  Cohen's  bill  of  sale  was  void  aa 
against  the  trustee,  and  ordered  the 
proceeds  of  the  sale  to  be  paid  to  the 
trustee.  The  Chief  Judge  held  that  the 
possession  taken  by  Cohen  on  the  10th  of 
February  was  sufficient  to  exclude  the 
operation  of  the  Bills  of  Sale  Act,  and 
discharged  the  order  of  the  County  Court 
Judge  (1).  The  trustee  appealed. 
Mr.  De  Qex  and  Mr.  Finlay  Knight,  for 

Bacon,  C  J.  (May  26,  1874),  said.— Tho  ques- 
tion in  this  caso  is  purely  one  of  fact.  It  i»  simply 
whether  at  the  time  of  the  commencement  of  the 
liquidation,  which  is  said  to  have  been  at  half- 
past  twelve  o'clock  on  the  14th  of  February,  the 
goods,of  which  possession  had  boon  taken  on  the  10th 
of  February,  four  days  before,  were  or  were  not  in 
the  apparent  possession  of  the  debtors.  Well  now, 
taking  the  fiicts  which  have  been  proved  before 
me,  in  my  opinion,  no  jury  could  hesitate  on  the 
subject  for  a  moment.  On  the  10th  of  February 
a  man  comes  armed  with  a  bill  of  sale,  lays  hands 
upon  all  that  is  included  in  the  bill  of  sale,  and 
takes  possession  of  it,  and  leaves  two  men  in 
possession.  That  is  not  formal  possession.  That  is 
positive,  actual,  legal  possession.  To  what  end 
wore  the  two  men  put  into  possession  ?  To  pre- 
vent anybody  else  touching  the  goods.  In  my 
ojnDion  it  would  be  a  most  violent  perversion  of 
words  to  say  that  the  possession  then  taken  was  a 
merely  nominal  or  formal  possession.  It  was  the 
best  |x)s8ession  that  could  be  token  nnder  the  cir- 
cumstances. The  removal  did  not  instantly  follow, 
probably  in  consequence  of  the  request  of  the 
aobtom.  That  part  of  the  case  is  not  made  veiy 
dear,  and  it  is  not  of  very  great  importance  under 
what  ciicumstancee  it  was  that  Hughes,  who  had 
hj  his  men  taken  possession,  and  who  held  posses- 
sion, adversely  to  all  the  rest  of  the  world,  of  the 
chattels  comprised  in  the  bill  of  sale,  did  not 
choose  to  enforce,  or  had  not  the  means  of  enforc- 
ing the  removal  of  them  at  once.  The  removal 
has  nothing  to  do  with  it  The  possession  is  the 
thing  that  is  to  be  considered.  Tnen  on  the  morn- 
ing of  the  Hth,  there  being  no  reason  for  forbear- 
ing anv  longer,  the  remoTal  of  the  goods  is  com- 
msnced.    Can  any  case  be  found  (certunly  none 


the  appellant — ^No  suiBoient  possession 
had  been  taken  by  Cohen  before  the  liqui- 
dation petition  was  filed.  The  goods  were 
then  still  upon  the  premises  occupied  by 
the  mortgagors — 

The  Bills  of  Sale  Act,  1854,  sectioDB 

1.7; 
Ex  parte  Leunt,  Law  Bep.  6  Chano. 

626; 
Oough  V,  Everard,  2  Hurl.  &  C.  1 ;  s.  c. 
32  Law  J.  Rep.  (n.s.)  Exch.  210; 

has  been  referred  to)  which  would  induce  me  to 
hold  that  where  the  actual  possession  is  proved 
and  the  removal  has  commenced  and  is  in  progress, 
by  the  commission  of  an  act  of  bankruptcy  the 
completion  of  that  which  was  so  bognn  can  be  fros- 
trated?  None  of  the  casee  cited  in  the  slightest 
degree  affect  that.  Then  I  find  that  with  reason- 
able diligence,  with  no  circumstance  that  can  at 
all  call  in  question  either  the  good  faith  or  the 
prudence  or  propriety  of  what  was  done  on  the 
14th  of  February,  as  soon  as  it  could  be  effected 
the  whole  of  the  goods  were  removed,  soch  of 
them  as  could  be  token  out  from  their  places  in 
the  house  were  brought  down  on  to  the  lawn,  awi 
the  rest  wore  in  course  of  removoL  The  men  who 
were  put  in  never  ceased  to  hold  possession ;  they 
continued  that  possession  until  the  things  were 
brought  down  upon  the  lawn  and  loaded  upon  the 
vans.  In  my  opinion  the  Bills  of  Sale  Act  does 
not  in  the  slightest  degree  touch  this  case. 

[His  Lordship  then  referred  to  Ex  parte  Both 
man  (39  Law  J.  Hep.  (ir.s.)  Bankr.  4) ;  Gimg\  v. 
Everard  (32  Law  J.  Bep.  (n.s.)  Exch.  210);  and 
Vtcanno  v.  HoUingiworth  (17  W.B.  613),  and 
proceeded — ] 

The  possession  of  the  young  woman  in  Vtearimo 
V.  Hollingsvoorth  was  infinitely  more  qnestionable 
than  the  possession  which  was  taken  here.  Hoe 
it  was  all  dona  in  the  ordinary  course  of  bomness, 
exactly  as  such  transactions  would  be  conducted. 
The  holder  of  the  bill  of  sale  sends  his  men  to 
take  possession,  and  never  relinquishes  that  pos- 
session from  that  moment  until  the  whole  of  the 
chattels  comprised  in  the  bill  of  sale  and  seised 
by  them  on  the  10th  of  February  are  carried  off 
the  premises  on  the  14th.  As  a  matter  of  &et, 
in  my  opinion,  this  case  is  one  which  does  not  ad- 
mit of  question  for  a  moment. 

The  application  of  the  Bills  of  Sale  Act  is  also 
equally  clear,  and  at  the  time  of  what  is  said  to 
have  been  an  act  of  bankmptCT,  viz.,  the  second 
bill  of  sale,  the  execution  <u  that  instmment  on 
the  1 1th  of  February,  the  possession  was  actual, 
positive,  and  not  completed  by  removal  only  be- 
cause of  the  difficulty  of  carrying  away  the  furni- 
ture otherwise  than  by  means  dT  a  van  or  some- 
thing of  that  kind.  In  my  opinion  the  right  of 
the  bill  of  sale  holder  is  clear,  and  is  not  to  be 
questioned ;  and  upon  the  facts  I  am  of  opinion 
tnat  be  is  entitled  to  retain  the  proceeds  of  the 
goods  which  he  removed,  to  an  amount  sufficient  to 
satisfy  the  debt  secured  by  the' bill  of  sale. 
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Bavii  T.  Jone$,  10  W.R.  779. 

At  any  rate  an  act  of  bankrnptcy  was 

oommitted  on  the  11th  of  Febrnary  by 

the  execatiou  of  the  bill  of  sale  to  the 

Nottingham  Company.      It  ia  admitted 

that  it  was  made  in  consideration  of  an 

antecedent  debt,  and  it  is  clear  that  the 

equity  of  redemption  of  the  property  oom- 

prised  in  Cohen's  bill  of  sale  was  sabstan- 

tially  all  the  property  that  the  ladies  had— 

Ex  parte  Hooman,  39  Law  J.  Bep. 

(M.S.)  Bankr.  4 ;  s.  c.  Law  Bep.  10 

Eq.  63. 

[Mbllish,  L.J. — The  qaestion  under 
the  Bills  of  Sale  Act  as  to  possession  is  a 
different  one  &om  that  which  arises  under 
the  reputed  ownership  clanse.  Under  the 
Bills  of  Sale  Act  the  material  qaestion  is, 
what  is  apparent  to  the  pnbUc,  not  what 
the  intention  of  the  parties  is.] 

Mr.  LiiUe  and  Mr.  Bobertson  Qriffiihs, 
for  Cohen,  were  called  upon  with  respect 
to  the  second  point  only. — Cohen  having 
taken  possession  before  the  execution  of 
the  bill  of  sale  to  the  Nottingham  Com-- 
pany,  tiiere  was  nothing  which  th^  mort- 
gagors could  assign.  The  whole  estate  was 
Tested  in  Cohen,  and  he  had  perfected 
bis  title  by  taking  possession — 

Oarr  v.  Aeraman,  11  Exch.  Eep.  566 ; 
s.  c.  25  Law  J.  Bep.  (n.s.)  Exch. 
90. 
At  any  rate  Cohen  is  entitled  to  the  bene- 
fit of  the  protection  given  by  section  95 
of  the  Bankruptcy  Act,  1869. 

[James,  L.J. — That  would  amount  to 
repealing  the  Bills  of  Sale  Act  in  every 
case  in  which  the  execatiou  of  a  bill  of 
sale  is  followed  by  the  bankruptcy  of  the 
mortgagor.] 

There  should  at  least  be  an  enquiry 
whether,  as  a  matter  of  &ot,  the  whole 
property  of  the  debtors  was  included  in 
ihe  bill  of  sale  to  the  Nottingham  Com- 
pany. There  may  have  been  other  pro- 
perty not  comprised  in  it. 

Jahks,  L.J.,  said — Subject  to  the  fur. 
ther  enquiry,  which  I  will  mention  pre- 
sently, I  am  of  opinion  that  the  decision 
of  the  County  Court  Judge  is  right,  and 
that  the  decision  of  the  Chief  Judge  can- 
not be  sustained.  The  question  is,  whether 
the  mortgagors  had,  at  the  commenoe- 
ment  of  uie  liquidation,  the  aotnal  or  ap- 


parent poeseaaion  of  the  goods  comprised 
in  the  bill  of  sale.  It  is  admitted  that 
some  four  or  five  days  before  the  14th 
of  February  the  mortgagee  under  the 
bill  of  sale  put  a  man  in  possession.  That 
man  left  two  other  persons  in  possession 
of  the  property,  but,  notwithstanding 
that,  the  property  being  in  a  ladies' 
boarding  swool,  the  school  went  on  and 
the  young  ladies  continued  their  usual 
studies,  the  fiimiture  and  the  other  goods 
were  used,  the  beds  were  slept  in,  and  so 
on ;  and  it  is  plain  that  the  whole  appa- 
rent course  and  conduct  of  the  scnool 
went  on  exactly  in  the  same  way  as  usual, 
the  men  being  there  for  the  purpose,  no 
doubt,  of  preventing  any  remov^  of  the 
goods.  Now  that  is,  in  my  view,  exactlv 
the  kind  of  apparent  possession  which 
was  aimed  at  oy  the  Bills  of  Sale  Act, 
exactly  that  sort  of  formal  possession 
which  was  aimed  at  by  the  7ta  section. 
It  was  apparent  to  all  the  world  that  the 
ladies  held  their  school,  and  that  they  and 
their  scholars  had  the  use  and  enjoyment 
of  the  things  which  were  the  subject  of 
the  bill  of  sale.  They  used  the  cows  and 
the  pony  and  carriage  in  the  same  way. 
I  agree  that  the  possession  ceased  to  be  a 
formal  possession  and  became  an  actual 
possession,  not  capable  of  being  attacked 
by  the  BiUs  of  Sale  Act,  on  the  morning 
of  the  14th  of  February ;  for  early  on  the 
morning  of  that  day  the  persons  in  pos- 
session brought  vans,  and  as  rapidly  as 
they  could  began  packing  up  the  furni- 
ture. They  took  the  things  out  on  to 
the  lawn  and  put  them  as  &at  as  they 
could  into  the  vans,  and  were  in  the  course 
of  removing  them  when  the  act  of  bank- 
ruptcy was  oommitted  by  the  filing  of  the 
liquidation  petition  at  half-past  twelve 
o'clock.  I  cannot  say  that  there  was  not 
as  strong  an  assertion  as  possible  of 
ownership — ^not  formal,  but  real  owner, 
ship — when  the  whole  place  was  being 
stripped,  particularly  having  regard  to  the 
character  of  the  property  and  business. 

That  makes  it  important  to  ascertain 
whether  there  was  any  act  of  bankruptcy 
prior  to  the  mornin?  of  the  14th  of  Feb- 
ruary. Certainly  the  strong  probability 
and  presumption  is,  having  r^ard  to  tho 
fact  that  there  were  those  three  bills  of 
sale^  to  the  ooonpation  of  the  ladies,  and 
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the  way  in  which  Ihey  were  borrowing 
money,  that  the  third  bill  of  sale,  which 
ia  all^^  to  have  been  an  act  of  bank. 
mptcy,  did  inclnde  the  whole  of  their 
property,  substantially  the  whole  within 
the  meaning  of  the  cases.  It  seems  to 
have  been  taken  for  granted,  and  the 
County  Court  Judge  certainly  came  to 
the  conclusion  in  terms,  that  the  third  bill 
of  sale  did  include  everything,  and  was 
therefore  an  act  of  banfamptcy.  Still  it 
is  now  suggested  that  the  matter  was  not 
properly  enquired  into,  and  that  there 
was  really  no  positive  evidence  npon  the 
subject.  The  Lord  Justice  is  of  opinion, 
and  I  agree  with  him,  that  in  that  state 
of  things  the  creditor  is  entitled  to  have 
the  matter  more  thoroughly  investigated 
than  appears  to  have  been  done  hitherto. 
Of  course  this  mnst  be  done  at  his  own 
risk  as  to  costs ;  and  upon  that  one  point 
the  matter  will  stand  over  for  the  pro> 
dnction  of  further  evidence  before  us.  If 
upon  further  consideration  he  abandons 
the  enquiry,  then  the  order  of  the  Chief 
Judge  will  be  simply  reversed,  and  the 
appeal  to  the  Chief  Judge  from  the  Conniy 
Court  will  be  dismissed  with  costs. 

Mellish,  L.J.,  said — I  am  entirely-  of 
the  same  opinion.  In  Ex  parte  Lewit 
(ubi  supra)  the  oonstmotion  of  the  Bills 
of  Sale  Act  in  this  irespect  was  f  nlly  con- 
sidered by  this  Court.  I  am  of  opinion 
that  the  proper  construction  was  pat  npon 
it  in  that  case,  and  it  is  the  same  construc- 
tion which  appears  to  have  been  put  upon 
it  by  the  Chief  Judg^  himself  in  Ex  parte 
Hoonum  (iibi  supra).  The  distinction  be- 
tween formal  and  real  possession  seems 
in  those  cases  to  have  been  grounded  npon 
the  authority  of  some  recent  decisions  at 
law  which  were  there  fully  considered. 
The  distinction  is  this,  that  if  a  bailiff  is 
simply  pat  in  and  remains  in  possession 
so  as  to  prevent  the  removal  of  the 
goods,  but  allowing  everything  to  g^ 
on  just  as  it  did  before,  permitting  every- 
thing to  be  used  by  the  debtor  and  lus 
family,  then  the  goods  still  remain  in  the 
apparent  possession  of  the  debtor.  There 
must  be  something  done  which,  in  the  eyes 
of  everybody  who  sees  the  goods  or  who 
is  concerned  in  the  matter,  plainly  takes 
the  goods  out  of  the  apparent  possession 
of  we  debtor.     There  ia  no  reason  for 


departing  from  the  distinction  which  is 
there  laid  down.  The  Chief  Judge  seems 
to  have  thonght  that  the  case  depended 
on  the  fact  that  only  a  short  time  had 
elapsed  between  the  time  when  the  bailiff 
was  put  in  possession  and  the  time  when 
he  proceeded  to  remove  the  goods  in  order 
to  sell  them,  and  that  he  had  entered  with 
a  bona  fide  intention  to  remove  the  goods 
and  sell  them,  and  had  brought  his  vans 
within  a  reasonable  time.  With  sabmis- 
sion  to  the  Chief  Judge,  I  really  think 
that  that  is  wholly  immaterial.  This 
section  is  different  from  the  order  and 
disposition  clause  in  the  Bankruptcy  Act, 
for  there,  if  the  tme  owner  demands  his 
goods,  that  at  once  prevents  the  order  and 
disposition  clanse  from  applying.  Baf^ 
under  the  Bills  of  Sale  Act,  if  the  creditcv 
does  not  choose  to  register  his  bill  of  sale, 
and  the  goods  remain  in  the  apparent 
possession  of  the  debtor,  and  are  so  at 
the  time  when  the  act  of  bankraptcy  ia 
committed,  it  does  not,  in  my  opinion, 
signify  in  the  least  that  the  creditor  haa 
used  due  diligence  in  endeavouring  to  ob- 
tain a  real  possession.  If,  in  point  of 
fact,  he  has  not  got  possession,  has  not 
taken  the  goods  both  out  of  the  actual 
and  oat  of  the  apparent  possession  of  the 
debtor,  then  the  Bills  of  Sale  Act  applies 
and  the  trustee  in  bankraptcy  can  come 
in. 


NoTB. — On  the  31st  of  July  the  case  •wna  in  the 
paper  of  the  Lords  Jnstices  for  the  porpoee  of 
taking  the  further  eridenoe,  but  the  matter  itm 
compromised. 


Solicitors — ^Messrs.  Andrew  &  Wood,  agents  foe 
Mr.  J.  Q.  Williams,  of  Lincoln,  for  appel- 
lant; Hesan.  Wilkins,  Blyth  &  Harsland, 
agents  for  Messrs.  Addleshav  &  Warborton,  of 
Manchester,  for  respondent. 
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Ex  parte  HOPKINS ; 

Be  HART. 


Liquidation  by  Arrangement — Bemovai 
of  Trustee  and  Committee  of  Inspection— 
Bvmmoning  Creditors'  Meeting  —  Bank' 
ruptcy  Act,  1869,  sect.  83,  sub-sects.  4,  12 
— Oeneral  Bules  in  Banhruptcy,  1870,  rr. 
120,  304,  305,  307, 

In  a  liquidation  by  arrangement  a  meet- 
ing of  creditors,  for  the  purpose  of  remov- 
ing {he  trustee  and  amy  member  of  the  com- 
m»ttee  of  inspection,  and  for  e^ointing 
others,  is  properly  summoned  under  rules 
804  or  305  of  the  Oeneral  Bules  in  Bank- 
ruptcy, 1870,  and  rule  120  is  not  appli- 
eahle  to  such  a  case,  but  relates  to  cases  of 
bankruptcy  only. 

Tho  Oeneral  Bules  in  Bankruptoy,  1870, 
comprise  two  distinct  sets  of  ruKS ;  the  one 
set  relating  to  cases  of  bankruptcy,  the 
other  to  cases  of  Uqtiidaiion  by  arrange- 
ment. 

This  was  an  appeal  from  a  decision  of 
Mr.  Registrar  Broogham,  sitting  as  Chief 
Judge  in  Bankmptqr. 

A  petition  for  liqnidatioa  by  arraog^< 
ment  was  filed  by  Henty  Aaron  Hart, 
and  was  agreed  to  on  the  18th  of  June, 
1873,  by  ike  requisite  majority  of  his 
creditors,  and  a  trustee  of  his  estate  and 
a  committee  of  inspection,  consisting  of 
two  creditors,  were  appointed.    A  subse- 

Jnent  general  meeting  of  creditors  was 
nly  summoned  under  the  305th  rule  of  the 
Oeneral  Rules  in  Bankruptcy,  1870,  by  a 
creditor,  with  the  concurrence  of  one- 
fourth  in  value  of  the  creditors  who  had 
proved  their  debts,  for  the  purpose  of  re- 
moving the  trustee  and  the  committee  of 
inspection,  and  of  appointing  others  in 
tiieir  places.  The  meeting  was  held  on  the 
15th  of  December,  1873,  and  a  resolution 
was  duly  passed  for  the  removal  of  the 
trustee  and  the  committee  of  inspection, 
and  the  appointment  of  a  new  trus- 
tee and  new  committee  of  inspection. 
One  of  the  registrars  refused  to  register 
this  resolution,  on  the  ground  that  it  was 
irregular,  because  the  meeting  ought  to 
have  been  summoned  by  a  member  of 
the  committee  of  inspection,  or  by  the 
Court,  under  the  120th  rule.    The  ques- 


tion then  came  before  Mr.  Registrar 
Brougham,  sitting  as  Chief  Judge,  who 
held  that  the  proceedings  had  been  per- 
fectly regular. 

From  this  decision  two  of  the  creditors 
and  the  first  appointed  trustee  appealed. 

Mr.  Willis  Bund,  for  the  appellants.— 
The  meeting  was  irregularly  summoned. 
It  ought  to  have  been  called  under  tho 
provisions  of  the  Act  relating  to  trus- 
tees and  committees  of  inspection,  sec. 
83,  and  under  rule  120,  which  had  refer- 
ence to  that  section. 

The  rules  relating  to  proceedings  in 
bankruptcy  applied  equally  to  a  liquida- 
tion by  arrangement,  unless  the  applica- 
tion was  especially  excluded  by  the  rule 
relating  to  a  liquidation.  There  was  no 
power  under  rules  304,  305  and  307  to 
remove  the  committee  of  inspection. 

Mr.  Winslow  and  Mr.  Marey,  in  support 
of  the  resolutions,  were  not  c^ed  upon, 

Jahks,  L.J. — I  think  this  case  is  free 
from  doubt.  There  are  two  distinct  sets 
of  rules ;  the  one  applicable  to  cases  of 
bankruptcy,  the  other  to  cases  of  liqui- 
dation by  ammgement.  In  liquidation 
cases  the  creditors  have  more  of  the  con- 
duct of  matters  in  their  own  hands  ;  one- 
fourth  in  value  of  the  creditors  have 
power  to  summon  a  general  meeting,  and 
they  need  not  apply  to  the  Court  under 
rule  120,  as  is  done  in  bankruptcy,  when 
it  is  desired  to  remove  a  trustee  or  a 
member  of  the  committee  of  inspection. 
Sub-sections  4  and  12  of  section  83  of 
the  Act  apply  both  to  bankruptcy  and 
liquidation,  and  provide  that  trustees 
and  members  of  the  committee  of  in- 
spection may  be  removed  by  a  special 
resolation  at  a  general  meeting ;  and  tho 
mode  of  calling  a  gfeneral  meeting  in 
liquidation  is  that  provided  by  rules  304 
and  305.  I  thinl^  therefore,  that  Mr. 
Registrar  Brougham  was  right,  and  the 
appeal  must  bo  dismissed  with  costs. 

Hellish,  L.J.,  concurred. 

Soliciton  —  Messrs.  Hathows    &    Mathews,  for 
sppellanU ;  T.  W.  Payne,  for  respondenta. 
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Ex  parte  watees; 

Be  WATEBS. 


Coniempt  of  Court — Order  of  JHschargo 
— Conduct  of  Debtor — Committal — Bank- 
ruptcy Act,  1869, «.  19. 

Debtors  were  employed  by  trustees  in  a 
liquidation  to  realise  the  stock  and  collect 
the  book  debts,  and  it  appeared  that  one  of 
Oieni  had,  after  they  had  received  their  order 
of  discharge,  applied  some  of  the  partner- 
ship assets  obtained  in  this  way  in  payment 
of  his  private  creditors ; — Held,  on  appeal, 
that  the  Cmmty  Court  Judge  had  authority 
to  commit  him  for  contempt  of  Court. 

This  was  an  appeal  from  an  order  made 
by  the  Judge  of  the  Norfolk  County  Court. 

The  debtors,  Henry  Angastua  SheaTes 
and  Robert  Waters,  were  in  partnership 
as  coal  and  coke  merchants.  In  Septem- 
ber, 1873,  they  filed  their  petition  for 
liquidation,  and  on  the  8th  of  October  the 
creditors  passed  a  resolution  in  favour  of 
liquidation  by  arrangement,  and  Messrs. 
Beeby  &  Baldry  were  appointed  trustees. 
On  the  same  day  f^eolntions  were  passed 
in  faTOnr  of  liquidation  of  the  separate 
estates  of  both  debtors,  and  the  same 
gentlemen  were  appointed  tmstees.  The 
resolutions  were  duly  registered  and  the 
trustees  proceeded  to  resJise  the  partner- 
ship estate.  For  this  purpose  they  en- 
gaged the  debtors  to  act  for  them  in 
4«alising  the  stock  and  collecting  the  book 
debts,  and  ag^reed  to  pay  them  IZ.  per 
week  each  for  their  services. 

At  the  second  meeting  of  creditors, 
held  on  the  5th  of  November,  the  debtors 
received  their  order  of  discharge. 

In  December,  1873,  the  tmstees  dis- 
covered that  Waters  had  received  consi- 
derable snms,  part  of  the  partnership 
assets,  and  had  expended  them  in  payment 
to  his  private  creditors,  who  had  proved 
against  his  separate  estate,  of  the  amonnta 
in  which  he  was  indebted  to  tiiem.  The 
snms  he  had  paid  in  this  way  amounted 
to  111{.,  and  the  tmstees  after  investigat- 
ing the  books  discovered  that  Waters  had 
also  received  771.  which  he  refused  to 
account  for,  making  a  total  of  1882.  which 
had  been  withheld  by  Waters  from  the 
tmstees. 


On  the  18th  of  March  an  application 
was  made  by  the  iarustees  to  the  Comfy 
Court  Jndge  for  an  order  that  the  debtors 
should  pay  the  1882.  to  the  tmstees,  and 
on  the  hearing  of  this  application  on  the 
13th  of  April,  the  County  Court  Jndge 
ordered  payment  by  Waters  of  the  188t 
Waters  did  not  pay,  and  npon  a  further 
application  being  made  on  the  28th  of 
May,  the  County  Court  Judge  ordered 
Waters  to  be  committed  to  Norwich  Castle 
for  contempt. 

From  this  order  Waters  appealed. 

Mr.  Bagley,  for  the  appellant. — All  the 
transactions  in  dispute  were  subeequant 
to  the  order  of  disoharge.  The  real  ques- 
tion is,  whether,  under  the  circumstances, 
a  trust  was  created?  I  contend  there 
was  not — 

Ex  parte  Hooson;  re  Chapman,  42 
Law  J.  Rep.  (n.s.)  Bankr.  19  ;  s.  c. 
Law  Rep.  8  Chanc.  231. 

Is  any  servant  who  misappropriates 
money  belonging  to  his  master  to  be  held 
to  be  a  trustee  and  to  be  committed  ac- 
cordingly p  This  would  be  stretching  the 
law  of  contempt. 

The  respondents  rely  npon  the  latter 
part  of  section  19  of  the  Bankruptcy  Act, 
1869,  but  this  does  not  apply  as  the  debtors 
have  received  their  order  of  dischaige. 

Jtfr.  Fvnlay  Knight,  for  the  trustees,  was 
not  called  npon. 

Bacok,  C.J. — This  case  is  one  of  im- 
portance in  itself  and  also  as  it  relates 
to  the  liberty  of  the  subject.  The  19th 
section  clearly  describes  the  duty  of  the 
debtor  whose  estate  is  being  administered 
in  bankruptcy,  and  in  this  respect  there 
is  no  difference  between  bankruptcy  and 
liquidation.  The  £Eict  that  the  d^tor  was 
employed  as  the  servant  of  the  tmstees 
does  not,  in  my  opinion,  make  any  diSSar- 
ence  whatever.  The  case  might  very 
probably  have  been  one  in  which  the 
trustees  would  have  been  justified  in  pro- 
ceeding against  the  debtor.  Waters,  for 
embezdement,  and  yet  it  may  also  have 
been  a  case  in  which  it  is  proper  to  pro- 
ceed against  him  for  contempt  of  Court. 
I  am  of  opinion  that  the  County  Court 
Jndge  had  clear  authority  under  €ke  19th 
section  to  commit  Ithe  debtor  for  contempt, 
and  that  he  was  quite  right  in  making  ue 
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order  he  did.  It  was  a  gross  Inreaoh  of 
trust  for  the  debtor  to  tise  the  moneys 
which  oame  to  his  hands  as  he  did.  The 
^pef^  must  be  dismissed. 

Solicitors — Mr.  A.  Storey,  for  appellant ;  Messrs. 
Shaipe,  Parkers  &  Co.,  agents  for  Mr.  Joseph 
Stanley,  Norwich,  for  respondents. 


LoBss  JvsncBS. 

1874. 

May  8. 


} 


Ex  parte  beownino  ; 

SeMABES. 


"Liquidation  ly  Arrangemeiit — FKrst  Meet- 
ing of  Creditors  —  Uesolutions  —  Dealings 
with  Assets — Composition — TJltra  Vires. 

A  petUum  for  UquidaHon  hy  ammgenient 
having  heen  filed  hy  a  debtor  trading  in 
partnership,  a  resolution  was  passed  at  the 
first  meeting  of  his  creditors,  that  his  affairs 
should  be  liquidated  by  arrangement,  for 
the  appointment  of  a  trustee  and  committee 
of  inspection,  and  the  discharge  of  the 
debtor.  The  resolution  also  purported  to 
authorise  the  trustee  to  sell  a  specific  part 
of  the  debtor's  property  for  such  a  sum  as 
would  pay  the  costs  of  the  liquidation,  and 
a  composition  of  Is.  in  the  pound  to  be  paid 
to  his  separate  creditors.  Tliis  resolution 
was  registered: — Held,  that  so  much  of  Hie 
resolution  as  authorise  the  trustee  to  sell 
and  make  a  composition  was  ultra  vires 
and  void,  but  that  the  rest  of  the  resolution 
was  valid,  and  the  liquidation  must  proceed 
thereunder. 

This  was  an  appeal  from  a  decision  of 
Mr.  Registrar  Spring  Bice,  sitting  as 
Chief  Judge  in  Bankruptcy. 

On  the  22nd  of  November,  1873,  a 
petition  for  liquidation  by  arrangement 
was  filed  in  the  Qreenwich  County  Court 
by  K.  L  Marks,  who  was  carrying  on 
business  in  partnership  with  his  brother 
at  Greenwich,  and  had  both  joiut  and 
separate  debts. 

On  the  15th  of  December,  1873,  the 
first  meeting  of  creditors  was  held,  at 
which  the  following  resolution  was 
carried  and  signed  by  the  requisite  ma- 
jority of  joint  and  separate  creditors — 

"  1.  That  the  afiairs  of  the  said  K.  I. 
Marks  shall  be  liquidated  by  arrange- 
ment, and  not  in  bankruptcy. 

Vkw  Ssbibs,  43.— Bamkb. 


"2.  That  Mr.  T.  F.  Carter  be  ap- 
pointed  trustee. 

"  3.  That  Mr.  C.  C.  Tnmbnll  and  B£r. 
H.  Myers  be  appointed  a  committee  of 
inspection. 

"  4.  That  the  trustee  be  authorised  to 
sell  to  the  mother  of  the  debtor  his  re- 
versionary interest  imder  his  &ther'B  will 
for  such  a  sum  as  will  pay  the  costs  and 
expenses  of  the  liquidation,  and  a  com- 
position of  Is.  in  the  pound  to  all  the 
separate  creditors  of  the  said  K.  I.  Marks 
other  than  her  claim  against  the  debtor 
separately. 

"5.  That  the  discharge  of  the  said 
K.  I.  Marks  be  and  is  hereby  granted 
forthwith. 

"  6.  That  Messrs.  Spyer  &  Son  be  en> 
trusted  with  the  negotiation  of  this 
special  resolution,  and  it  is  hereby 
directed  that  the  proceedings  in  this 
matter  be  transferred  to  the  London 
Bankruptcy  Court." 

On  the  20th  of  December,  1873,  the 
above  resolution  was  registered,  no  ob- 
jection having  been  taken  to  it. 

The  appellants,  Mr.  Browning  and 
Messrs.  Manners,  Sutton  &  Graham,  were, 
it  appeared,  the  only  separate  creditors 
of  the  debtor,  with  the  exception  of  Mrs. 
Marks,  his  mother.  But  while  the 
amount  due  to  Mrs.  Marks  was  3,000{. 
or  thereabouts,  that  due  to  all  the  appel- 
lants together  was  not  above  1421,  The 
debtor  had  no  available  separate  estate, 
except  a  reversionary  interest  under  his 
father's  will  in  property  of  which  his 
mother  was  the  tenant  for  life. 

The  appellants,  who  disputed  the 
validity  of  the  resolution,  commenced 
actions  against  the  debtor  for  their  debts, 
but  these  had  been  stayed  by  an  injunc- 
tion obtained  by  the  trustee.  The  appel- 
lants then  applied  to  the  Court  for  a 
declaration  that  the  whole  resolution  waa 
fraudulent  and  invalid,  and  not  bind- 
ing on  the  debtor's  separate  creditors, 
and  that  the  4th  clause  of  the  resolution 
was  tUtra  vires,  and  passed  in  fraud  of 
the  separate  creditors,  and  that  the  reso- 
lution might  be  taken  off  the  file,  and 
that  the  liquidation  proceedings  might 
be  remitted  to  the  Greenwich  County 
Court. 

The  Registrar  deh'ned  to  accede  to  the 
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application,  and  therenpon  thia  appeal 
was  brought. 

Mr.  Be  Qex  and  Mr.  Cooper  Willis,  for 
the  appellants. — The  resolution  was  ultra 
viret.  The  creditors  had  tried  to  do  at 
one  meeting  what  the  Legislatnre  in- 
tended to  be  done  by  two.  A  resolntion 
in  the  terms  of  the  4th  clause  of  the  re- 
solution in  this  case  could  only  be  passed 
by  a  meeting  of  separate  creditors  sum- 
moned for  uiat  purpose  under  the  20th 
section  of  the  Bankruptcy  Act,  18G9, 
That  clause  was  practically  a  i-esolution 
for  a  composition  and  not  a  liquidation, 
and  was  void  on  that  account — 

Ex  parte  Lovering,  cited  in  Boche  and 
Hazlitt's    Latv    and    Practice    in 
Bankruptcy,  2nd  ed.  p.  433. 
That  clause  being  invalid,  the  whole  reso- 
lntion was  void  and  irregular,  and  was 
not  protected  byregistration  under  section 
127.     Besides  the  arrangement  proposed 
was  fraudulent  as  being  for  the  benefit  of 
the  debtor  and  not  of  all  the  creditors — 
Ex  parte  Cobb  ;  Re  Sedley,  42  Law 
J.  Rep.  (n.s.)  Bankr.    03 ;   s.  c. 
Law  Rep.  8  Chanc.  727. 

Mr.  Winshw  and  Mr.  Bagley,  for  the 
debtor. — The  registration  cured  any 
defect  in  the  resolution.    In 

Ex  parte  Pooley,  40  Law  J.  Rep. . 
(k.s.)  Bankr.  41 ;  s.  c.  Law  Rep. 
5  Chanc.  722, 
at  a  similar  meeting  to  this,  a  resolntion 
was  passed  which  amounted  to  a  compo- 
sition. The  4th  clause  merely  specified, 
under  section  20,  the  manner  in  which 
the  trustee  might  sell  the  property ;  and 
if  it  was  irregular  he  need  not  follow  it. 
There  was  no  fraud,  and  the  irregularity 
of  one  clause  would  not  invalidate  the 
rest  of  the  resolntion. 

Mr.  Finlay  Knight,  for  Mrs.  Marks. 

Mr.  Botner,  for  Thomas  Puller  Carter, 
the  trustee. 

Mr.  Be  Oex  in  reply  as  to  costs  only. 

James,  L.J. — I  am  of  opinion  that  the 
order  cannot  stand,  and  that  the  present 
application  must  be  granted  so  far  as 
declaring  the  4th  clause  in  the  resolution 
to  be  void.  There  is  no  ground  for 
upsetting  the  resolution  in  other  respects 
or  for  alleging  fraud.  The  4th  clause 
was  in  my  opinion  ultra  vires ;  it  must 
therefore  be   entirely  removed,  and  the 


trustee  can  deal  with  the  debtor's  sepa* 
rate  estate  at  his  discretion,  sumLmoning 
a  meeting  for  directions  from  the  credi- 
tors, if  he  desires  it.  It  would  be  dan- 
gerous if  creditors  could  direct  property 
to  be  sold  at  the  first  meeting,  when  no 
notice  had  been  given  that  they  intended 
to  go  into  that  Kind  of  question.  The 
4th  clause  was  also  clearly  void  as  being 
a  resolution  for  a  composition  ;  it  was 
therefore  waste  paper,  and  mnst  be  taken 
ofif  the  file,  but  the  rest  of  the  resolntion 
will  remain  as  before.  That  being  done, 
the  liquidation  will  proceed  in  the  ordinary 
course.  Each  party  mnst  pay  his  own 
costs,  both  in  the  dourt  below  and  here, 
for  the  object  of  the  appeUants  was 
evidently  to  get  the  whole  resolution  set 
aside  as  void  and  fraudulent.  The  trustee 
will  take  his  costs  out  of  the  estate. 
Mellisb,  L.J.,  concurred. 


Solicitors — Mr.  B.  iS.  Mason,  for  appellants; 
Messrs.  Spjrer  &  Son,  for  respoident. 


Bacoh,  C.J. 

1874. 

Jnly  27. 


} 


Ex  parte  hibst  ; 

Se  HIBST. 


Liquidation  Petition — First  Meeting  of 
Creditors — Notice — Signature  by  Bebtor's 
Attorney — The  Bankruptcy  Rules,  1870, 
255,256— TAe  Bankruptcy  Forms,  1870, 
108,  110. 

The  twlices  summoning  the  first  general 
meeting  of  the  creditors  under  a  Uquidalion 
petition  were  signed  with  the  name  of  the 
debtor's  attorney,  but  the  signature  was 
affixed  by  the  derk  of  the  attorney  by  hi* 
direction: — Held  (reversing  the  decision 
of  the  Judge  of  the  County  Court),  that 
the  rules  had  been  sufficiently  complied 
with,  OMd  that  the  resolutions  ought  to  bi 
registered. 

This  was  an  appeal  from  the  refusal  of 
the  Judge  of  the  Sheffield  Connty  Court 
to  direct  the  registration  of  resolutions  for 
liquidation  by  arrangement,  passed  by  the 
creditors  of  (3eorge  Hirst  at  their  first 
general  meeting. 

The  debtor  filed  his  petition  on  the  11th 
of  June,  1874.    The  first  meeting  of  tixe 
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creditors  was  stunmoned  for  the  Btli  of 
J11I7,  and  on  that  day  the  resolations  in 
question  were  passed.  The  notices  som* 
moning  the  meeting  were  signed  with  the 
name  of  Mr.  W.  fSi^tson,  who  was  the 
debtor's  attorney.  The  signature  was, 
however,  not  written  by  Mr.  Fretson  him- 
self, but  was  written  by  his  clerk  under 
his  directions.  The  r^istration  of  the 
resolutions  was  opposed  by  one  of  the 
creditors,  and  the  Registrar  was  of  opinion 
that  the  sig^ture  must,  in  order  to  sa- 
tisfy the  acquirements  of  the  rules  and 
forms,  be  subscribed  by  the  debtor's 
attorney  himself.  The  B^istrar,  there- 
fore, declined  to  register  the  resolutions, 
and  the  Judge  affirmed  this  decision. 
Hirst  appealed. 

Mr.  Fifday  Knight,  for  the  appellant, 
contended  that  the  personal  signature  of 
the  attorney  was  unnecessary — 

Bankruptcy  Rules  1870,  rules  255, 
256;  Bankruptcy  Forms,  1870, 
Nob.  108, 110. 

Mr.  BagUy  for  the  creditors. 

Bacon,  C.J.,  held  that  the  roles 
and  forms  had  been  properly  complied 
with,  and  that  the  resolutions  ought  to 
be  registered. 

Solicitors — Messrs.  Pitman  &  Lane,  agents  for  Mr. 
W.  Fretson,  Sheffield,  for  the  debtor;  Mr. 
Butcher,  agent  for  Mr.  W.  E.  Tattershall, 
Sheffield,  for  the  creditors. 


IBnCB8.1 

4.         \ 
17.    J 


Ex  f  arte  anoeestein; 

Be  ANQEBSTEm. 


Lo&DS  JmncBS. 
1874. 
April 

Banhrupicy — "Practice — Tnutee'a  Ootts. 

A  trustee  in  banhruptcy  making  an  un- 
successful wppUcaiion  to  the  Court  will,  in 
the  absence  of  special  circumstances,  be 
ordered  to  pay  the  costs  of  it,  aaid  if  tJie 
assets  are  insufficient  he  will  have  to  pay 
«ucA  costs  personally,  imless  he  has  obtained 
an  indemnity  from  the  creditors. 

This  was  an  appeal  by  Mr.  W.  Anger- 
stein,  the  father  of  the  bankrupt,  from  a 
decision  of  Mr.  Registrar  Fepys,  sitting 
as  Chief  Judge. 

Mr.  W.  Angerstein  had  agreed  with 
his  son,  the  badorupt,  to  appoint  to  him 
a  sum  of  5,000?.,  to  be  applied  in  pay- 


ment of  the  son's  debts.  After  this  agree> 
ment,  but  before  the  appointment  was 
executed,  the  son  was  adjudicated  bank 
rupt.  On  the  apphcation  of  the  trustee 
in  bankruptcy,  the  Registrar  ordered  that 
the  5,0002.  should  be  paid  to  him. 

Mr.  Angerstein,  the  father,  who  claimed 
the  fund,  appealed  from  this  decision. 

Mr.  Fry,  Mr.  Thesiger,  Mr.  Winslow 
and  3fr.  F.  H.  Linklater,  for  the  appellant. 

Mr.  Boscburgh  and  Mr.  Douglas  Straight, 
for  the  trustee. 

Theib  Lordships  discharged  the  order 
of  the  Registrar,  and  ordered  that  the 
appellant's  costs  of  the  application  to  the 
Registrar  must  be  paid  by  the  trustee, 
and  that  he  might  recoTer  them  out  of 
tiie  bankrupt's  estate. 

Mr.  Roxburgh  said  that  would  amount 
in  this  case  to  ordering  the  trustee  to  pay 
the  greater  part  of  the  costs,  the  estate 
being  insufficient  for  the  purpose. 

Melush,  L.J. — ^Applications  of  this 
kind  to  the  Court  of  Bankruptcy  have 
been  substituted  for  actions  at  law,  and 
the  trustee  is  as  liable  in  the  one  case  as 
he  would  have  been  in  the  other.  If  the 
trustee  knows  that  there  are  no  assets  out 
of  which  he  can  be  paid  if  he  fifuls  in  his 
application,  he  ought  to  obtain  an  indem- 
nity as  to  costs  from  the  creditors  before- 
hand. An  official  liquidator  has,  under 
similar  circumstances,  been  recently  held 
liable  (1),  and  I  can  see  no  di£(erence 
between  a  trustee  in  bankruptcy  and  an 
official  liquidation  for  this  purpose. 

James,  L.J. — ^Mr.  Angerstein  has  been 
broaght  into  Court  to  meet  an  application 
which  has  failed  and  he  has  a  clear  right 
to  be  indemnified  against  the  costs.  The 
rule  has  been  (rightly  or  wrongly)  estab- 
lished that  no  costs  are  given  of  a  success- 
ful appeal,  but  in  all  other  cases,  in  the 
absence  of  special  circumstances,  the  costs 
ought  to  follow  the  event. 

Solicitors — Messrs.  Linklater,  Hackwood,  Addiam 
&  Brown,  for  the  appellant ;  Messrs.  Lnmley 
&  Lumloy,  for  the  trustee. 


(1)  See  Littledale's  case,  43  Lav  J.  Rep.  (na) 
Chanc.  629 ;  s.  c.  Law  Bop.  9  Chanc.  257;  Bock's 
Case,  43  Law  J.  Bep.  (k.i.)  Chane.  631 ;  s.  c  1a0 
Brp.  9  Chanc.  392. 
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Ex  pwrte  lowxhthal  ; 

Be  LOWBMTHAL. 


132 
.CiiBiis,  L.C. 

MlLLISH,  L  J, 

1874. 
Feb.  27. 

■  Debtor's  Summong — Particulars  of  De- 
mand— Registered  Officer  of  Banking  Com- 
pany— Bankruptcy  Act,  1869,  «.  7 — Bank- 
rtiptey  Rules,  1870,  r.  15. 

Decision  of  Bacon,  C.J.,  reported  ante, 
p.  81,  affirmed. 

Emil  Lowenthal  appealed  from  the 
decision  of  Bacon,  C.J.,  reported  ante, 
p.  81. 

Mr.  Little  and  Mr.  Yate  Lee,  for  the 
appellant,  cited — 

Chapman  v.  Milvain,  5  Exch.  B«p. 
CI ;  s.  c.  1  L.  M.  &  P.  209 ;  s.  c. 
19  Law  J.  Rep.  (n.s.)  Exch.  228 ; 
Ex  parte  Leathley;   re   Hodges,  42 
Law  J.  B«p.  (n.s.)  Bankr.  56 ;  s.  o. 
Law  Bep.  8  Chanc.  204; 
Ex  parte  Wood ;  re  Wood,  4  De  Grex, 
M.  &  G.  875 ;  a.  c.  23  Law  J.  Rep. 
(ii.s.)  Bankr.  3 ; 
Ex  parte  Wier ;  in  re  Wier,  41  Law 
J,  Rep.  (n.s.)  Bankr.  14 ;  s.  c.  Law 
B^.  6  Chano.  875;  ibid.  7  Chanc. 
819; 
Ex  parte  Boche ;  in  re  Bickerstaff,  37 
Ijaw  J.  Bep.  (M.S.)  Bankr.  16  ;  b.  o. 
Law  Rep.  3  Chano.  238. 
Mr.  De  Gex  and  Mr.  O.  W.  Laivranee, 
for  the  banking  companj,  cited — 
^        Allen  V.  Thompson,  1  Hurl.  AN.  15 ; 
2  Jnr.  N.S.  451 ;  b.  c.  25  Law  J. 
Rep.  (n.s.)  Exch.  249. 
Mr.  Little  was  heard  in  reply. 
[In    the     course     of    the    argament 
MsLLiSH,  L.J.,  referred  to— 

Ex  pwrte  Torkington ;  in  re  Torhing- 

ton.  Law  Rep.  9  Chano.  298, 

.before    Lord    Selbome    and   the  Lords 

.  Jastioes,  in  which  a  debtor's  sammons  in 

,the  form    given  in  the  schedule  to  the 

general  rules  of  the  1st  of  Jannary,  1870, 

was  served  upon  the  debtor  for  payment 

of  a  sum  of  money  to  John  Parker,  one 

of  the  registered  public  officers  of  the 

banking  company   called   the    National 

Bank.     In  the  heading  of  the  affidavit 

Parker's  description  was  given  as  one  of 

'  the  registered  pnblio  officers  of  the  bank, 

:  but  it  was  not  expressly  sworn  that  he 

was  such  public  officer.     In  the  same 


[N.S. 


affidavit  the  debtor  was  stated  to  be  in- 
debted to  Parker  in  the  sum  of  1,526L 
10*.  7d.,  due  from  the  debtor  to  the  bank, 
but  there  was  no  statement  that  Parker 
was  authorised  to  sue  out  the  debtor's 
summons.  Their  Lordships  held  in  thai 
case  that  the  15th  rule  of  January,  1870, 
bad  not  been  sufficiently  complied  with, 
and  the  snmmons  must  be  dismissed.] 

The  Lord  Chancellob,  after  expressing 
his  opinion    that    there  was    sufficient 
evidence  of  the  debt  to  justify  the  County 
Court  Judge  in   requiring  the  secnriiy 
which  he  ordered  the  debtor  to  give,  pro- 
ceeded as  follows — ^Then  there  are  two 
objections  to  the  summons  of  a  technical 
kind.     First,  it  is  said  that  the  affirmation 
does  not  expressly  state  that  Parker  was 
the  public  officer.     I  think  that  as  he  is 
described  as  the  public  officer,  the  fiict 
is   sufficiently  stated.      If  he  was    not 
really  the  pnblio  officer,  he  would  be  liable 
on  that  affidavit   to  an   indictment    for 
peijury.     Secondly,  it  is  said  that  the 
affirmation  does   not   state   he  was  au- 
thorised to  sue  out  the  debtor's  summons. 
That  point  does  not  appear  to  have  been 
argued  before  the  County  Court  Judge, 
but  I  am  of  opinion  that  the  objection  ia 
not  tenable,  and  that  the  deponent  does 
substantially  state  that  ho  was  authorised 
to  take  the  proceeding,  for  ho  states  that 
he  is  authorised  to  make  this  affirmation, 
that  is,  to  take  the  initiative  in  this  pro- 
ceeding, and  I  think  that  would  carry 
with  it  the  authority  to  sue  out  the  sum- 
mons.    But  if  there  were  any  doubt  upon 
the  point,  I  think  it  is  covered  by  the 
principle  laid  down  in  the  19th  of  the 
(General  Rules  of  1870,  which  proyides 
that  no  objection  shall  be  allowed  to  the 
particulars,  unless  the  Court  shall  con- 
sider that  the  debtor  has  been  misled  by 
them.    The  appeal  must  therefore  be  dis- 
missed with  costs. 

Mellib]!,  L.J. — I  am  of  the  same 
opinion.  The  first  question  is,  whether 
there  were  materials  before  the  County 
Court  Judge  on  which  it  was  right  for 
him  to  issue  the  debtor's  summons  ;  for 
although  the  creditor  is  required  to  make 
the  affidavit  in  support  of  his  application, 
•yet  the  debtor  may  object  that  there  were 
no  materials  on  which  the  Court  could 
issue  the  debtor's  summons.     First,  it  is 
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said  that  this  sammons  is  taken  out  in 
the  name  of  the  banking  companj  instead 
of  the  pablio  o£5oer.  It  is  really  a  debt 
to  Hie  bank,  although  the  sammons  is  de 
faeto  sued  out  by  the  public  oflBoer ;  and 
as  there  is  no  form  given  in  the  schedule 
for  suing  out  a  summons  for  a  debt  due 
to  a  company,  I  think  they  were  justified 
in  not  altering  the  form  given  in  the  Act 
for  ordinary  cases. 

It  is  also  objected  that  there  was  no 
Bofficient  affidavit  of  the  debt.  It  is  true 
that  the  affirmation  does  not  go  through 
all  the  details  which  ore  set  out  in  a 
declaration  at  law,  but  it  states  that  the 
debtor  was  indebted  on  a  bill  of  exchange, 
the  particulars  and  amount  of  which  are 
given,  and  I  think  that  is  sufficient. 

Then  it  is  objected  that  the  affirmation 
did  not  comply  with  the  15th  rule,  which 
Bffvs  that  the  public  officer  is  to  make  an 
affidavit  stating  that  he  is  such  public 
officer ;  on  the  authority  of  Allen  v. 
Thompson  (ubi  supra)  there  is  no  doubt 
that  it  is  sufficient  that  he  described 
himself  in  the  affirmation  as  the  public 
officer  of  the  bank.  That  case  was  not 
cited  in  Exparle  TorJnngton  (ubi  supra),  in 
■which  case  there  were  also  other  irregu- 
larities in  the  affidavit,  upon  which  the 
decision  of  the  Court  was  founded. 

Then  it  is  said  that  it  is  not  stated  in 
the  affirmation  that  he  was  authorised  to 
flue  out  the  summons.  But  the  deponent 
says  that  he  was  authorised  to  make  this 
affirmation.  It  appears  to  me  very  probable 
that  the  word  "  affirmation  "  is  simply  a 
•mistake  for  "  application ; "  but  however 
that  may  be,  it  is  impossible  that  he 
should  be  authorised  to  make  the  affirma- 
tion without  being  also  authorised  to  sue 
out  the  sammons.  I  think,  therefore, 
that  is  sufficient. 

Then,  was  the  debtor  entitled  to  call 
upon  the  Judge  to  dismiss  the  summons 
without  requiring  him  to  give  security  ? 
If  the  alleged  debtor  proves  absolutely 
that  there  is  no  debt,  the  summons  is  to  be 
dismissed;  but  if  ho  does  not  do  this,  and 
if  there  is  a  question  to  be  tried,  the  Judge 
has  a  discretion ;  and  if  on  the  balance  of 
evidence  he  thinks  there  is  a  probability 
that  a  g^ood  defence  will  be  made  oat, 
usually  no  security  is  required;  but  if 
this  is  not  made  out  to  his  satisfaction,  it 
is  right  that  he  should  require  security. 


In  the  present  case  the  affidavit  of  the 
debtor  was  manifestly  insufficient.  No 
one  can  present  a  petition  for  adjudication 
in  bankruptcy  on  this  summons,  except 
the  Sheffield  Banking  Company  ;  and 
when  the  petition  is  tried,  the  question 
of  the  debt  will  have  to  be  tried.  There- 
fore  no  injury  will  be  done  to  him  even 
if  he  is  unable  to  give  security. 


SoIicitoH— air.  H.  O.  Field,  agent  for  Hr.  T. 
Etty,  LivenMol,  for  appellant;  Hessn.  Fhelps 
&  Sidgwick,  agents  for  Meeais.  Sale  &  Co., 
Mancbeeter,  for  respondents. 


Bacon,  C.J. 

1874, 
July  20, 27 


] 


Ex  parte  namson  ; 
Be  DIXON. 


Proof  of  Executors  of  Partner  against 
Co-partner — Joint  Debts  Unpaid — Deceased 
Partner's  Share  of  OapHal. 

A  firm  of  five  partners  carried  on  httsi' 
ness  under  a  deed  which  provided  that  in 
case  any  partner  should  die  his  shares  in  the 
■eapitel  should  be  taken  by  the  surviving 
partners,  at  their  valtte,  according  to  the 
stock-taking  immediately  preceding  his 
death,  with  interest  thereon,  and  that  ihe 
amount  found  due  to  the  deceased  partner 
slumld  be  paid  by  the  surviving  partners  to 
tlie  executors  or  administrators  of  the  de- 
ceased partner  by  fourteen  equal  annual 
instalments,  with  interest  until  payment, 
and  that  the  punctual  payment  of  the  in- 
siaiments  and  interest  should  be  secured  by 
the  joint  and  several  bond  of  the  surviving 
partners. 

One  of  the  partners  died  in  April,  1866, 
homing  by  his  wiU  appointed  executors, 
whom  he  aiUhorised  to  permit  his  share 
of  the  capital  to  remain  in  the  hands  of 
his  partners  at  interest..  The  execxUort 
allowed  their  testator's  share  to  remain 
at  interest.  Its  value  was  dtdy  ascertained 
at  the  stock-taking  preceding  his  death, 
but  no  bond  was  given  to  the  executors  bu 
the  surviving  partners.  In  July,  I860, 
another  partner  retired.  In  July,  1870, 
two  Chancery  suits  were  instituted  to  ad- 
minister the  testator's  separate  estate.  In 
July,  1872,  the  three  remaining  pariner$ 
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filed  a  liquidation  petition.  On  the  30<&  of 
July,  1872,  the  executors  of  the  deceeued 
partner  tendered  a  proof  in  the  liquidation 
for  the  anwunt  of  his  share  in  the  capital 
as  ascertained  at  the  stock-taking  preceding 
his  death.  The  trustee  admitted  the  proof 
but  afterwards  applied  to  have  it  expunged, 
oti  the  ground  that  some  of  the  debts  due  by 
tliefirm.  when  the  testator  was  a  member  of 
it,  were  still  unpaid : — Held  (reversing  the 
decision  of  the  County  Court  Judge),  that 
the  value  of  the  testator's  share  was  a  mere 
debt  due  from  the  surviving  partners  to  his 
executors,  and  that  the  proof  ought  to  he 
retained. 

This  was  an  appeal  from  an  order  of 
the  Judge  of  the  Carlisle  Coanty  Conrt, 
directing  a  proof  which  had  been  ad- 
mitted in  the  liqoidation  of  Peter  James 
Dixon,  John  Dixon,  and  Joseph  Forster 
to  be  exponged. 

The  debtors,  who  were  cotton  spinners 
at  Carlisle, '  filed  their  liquidation  peti- 
tion  on  the  11th  of  July,  1872. 

The  firm  originally  consisted  of  five 
persons,  viz.,  the  three  debtors  and  two 
others,  Peter  Dixon  and  Robert  Stordy 
Dixon.  The  deed  of  partnership  was 
dated  the  13th  of  April,  1858.  It  pro- 
vided  that  the  partnership  should  con- 
tinue nntU  dissolved  by  mutual  consent, 
notwithstanding  the  previous  death  of 
any  one  or  more  of  the  partners,  and  that 
any  partner  might  retire  on  giving  twelve 
months'  notice  in  writing. 

The  32nd  clause  provided  that  in  case 
any  partner  should  retire  or  should  die, 
the  shares  of  such  retiring  or  deceased 
partner  should  be  taken  by  the  continu- 
ing or  surviving  partners,  at  their  value, 
according  to  the  stock-taking  of  the  1st  of 
July  immediately  preceding  such  retire- 
ment or  death.  The  33rd  olanse  provided 
that  the  amount  found  due  to  the  retiring 
or  deceased  partner  should  be  paid  by  the 
continuing  or  surviving  partners  to  the 
retiring  partner,  or  to  the  executors  or 
administrators  of  the  deceased  partner  by 
fourteen  equal  annual  instalments,  with 
interest  until  payment,  and  that  the  punc- 
tual payment  of  such  instalments  and 
interest  should  be  secured  by  the  joint 
and  several  bond  of  the  continuing  or 
surviving  partners. 

Peter  Dixon  died  on  the  28th  of  April, 


1866.  By  his  will  he  gave  his  execntdra, 
John  Dixon,  John  Nanson  and  Henry 
Hall  Dixon,  power  to  permit  his  share  of 
the  capital  of  the  business  to  remain  in  the 
hands  of  his  partners  at  interest.  His 
executors  exercised  this  power,  and  the 
testator's  share  of  the  capital  was  allowed 
to  remain  accordingly.  No  bond  to  secure 
its  payment  was  given  by  the  continuing 
partners  to  the  executors,  the  same  solici- 
tors acting  for  all  pariias.  In  July, 
1868,  B.  S.  Dixon  retired.  In  1870  two 
Chancery  suits  were  instituted  to  admi- 
nister  Peter  Dixon's  estate,  one  by  the 
executors,  the  other  by  a  creditor. 

On  the  30th  of  July,  1872,  Peter 
Dixon's  executors  tendered  a  proof  in  the 
liquidation  for  36,094!.  7s.  8d.,  the  value 
of  his  share  in  the  business,  as  ascertained 
at  the  stock-taking  of  the  Ist  of  July  pre- 
ceding his  death,  with  interest.  This 
proof  was  admitted. 

On  the  6th  of  April,  1874,  the  trustee 
under  the  liquidation  applied  to  the  Court 
to  have  this  proof  expunged,  on  the  ground 
that  there  were  debts  of  the  original  firm 
of  five  partners  stiU  remaining  nnpaid 
when  this  application  was  made.  No 
dividend  had  been  paid  under  the  liquida- 
tion. There  were  due  firom  the  liqui- 
dating debtors  debts  to  a  large  amount 
which  had  been  contracted  after  Peter 
Dixon's  death.  The  Judge  of  the  County 
Court  ordered  the  proof  to  be  expunged. 
Mr.  A.  Q.  Marten  and  Mr.  Colt  for  the 
appellants. — The  application  to  expunge 
was  made  too  late — 

The  Bankruptcy  Rules,  1870,  72,  73. 
At  any  rate  the  ordinary  rule,  that  a 
partner  cannot  prove  against  the  estate  of 
his  copartner  while  there  are  any  of  the 
joint  debts  unpaid,  does  not  apply.  By 
the  partnership  deed  the  value  of  the  do- 
ceased  partner's  share  became,  immedi- 
ately on  his  death,  a  mere  debt  due  to  his 
executors  by  the  surviving  partners — 
Ex  parte  Edmonds,  4  De  Q«x,  F.  &  J. 

4S8 ;  s.  c.  sub  nom.  Ex  parte  Coster; 

In  re  Beater,  31  Law  J.  Rep.  (».s.) 

Bankr.  15 ; 
Ex  parte  Topping,  4  De  Gex,  J.  &  S. 

651 ;  8.  c.  34  Law  J.  Rep,  (h.s.) 

Bankr.  13 ; 
Ex  parte  Westcott,  ante,  p.  119 ; 
Ex  parte  GraMbrooh,  2  Deac.  &  C. 

186. 
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The  comparative  amounts  of  the  debts 
in  this  case  are  such  that  the  admission 
of  the  proof  will  benefit  the  creditors  of 
the  original  firm,  wha  will  obtain  a  larger 
dividend  from  Peter  Dixon's  separate 
estate.  The  refasal  of  the  proof  will  hand 
over  a  large  portion  of  the  testator's  estate 
to  creditors  subsequent  to  his  death,  who 
have  no  claim  at  all  against  his  estate. 
To  extend  the  rule  to  this  case  would  be 
contrary  to  the  well  settled  rule  that  the 
Court  does  not  allow  the  rights  of  cre- 
ditors to  interfere  with  any  bona  fide  part- 
nership arrangement  as  to  capital — 

Ex  parte  Buffin,  6  Ves.  119,  127 ; 

Ex  parte  Fell,  10  Ves.  347  ; 

Ex  parte  Williams,  11  Ves.  3. 
Mr.  Be  Oex  and  Mr.  Horace  Davey,  for 
the  trustee. — The  delay  in  making  this 
application  is  of  no  importance,  as  no 
dividend  has  been  paid. 

The  general  rule  applies  to  the  case  of 
a  proof  by  the  executor  of  a  deceased 
partner — 

Exparte  Carter,  2  Glyn  &  J.  233. 

Ex  parte  Westcott  (ubi  supra), 
was  the  case  of  a  proof  for  a  devastavit 
committed  by  the  executor  of  the  deceased 
partner.  The  debt  in  the  present  case 
arises  upon  a  contract  made  between  the 
deceased  partner  himself  and  his  copart- 
ners.   In 

Ex  parte  Edmonds  (vhi  supra), 
the  report  shews  that  there  were  no  joint 
debts  remaining  unpaid.     In 

Exparte  Topping  (ubi supra), 
it  was  clear  that  there  could  be  no  sur- 
plus of  the  separate  estate  of  the  debtor 
partner. 

The  general  rule  is  always  strictly  ap- 
plied, even  though  to  relax  it  would 
benefit  the  joint  creditors— 

Ex  parte  GolUnge,  4  De  6ex,  J.  &  S. 
533 ;  8.  c.  33  Law  J.  Rep.  (n.s.) 
Bankr.  9 ; 

Ex  parte  Bass,  36  Law  J.  Rep. 
(n.s.)  Bankr.  39 ; 

Ex  parte  Robinson,  4  D.  &C  499. 

Bacoh,  C.J. — I  think  the  case  is  rea- 
sonably clear,  and  that  the  order  of  the 
County  Court  Judge  must  be  discharged. 
There  is  no  doubt  about  the  general  rule 
in  bankruptcy,  that  a  man  cannot  be  per- 
mitted to  prove  in  competition  with  his 
own  creditors,  but  such  is  not  the  case 


here.  This  is  a  case  in  which  by  a  con- 
tract contained  in  the  partnership  deed, 
when  a  partner  dies,  his  right,  or  the  right 
of  every  one  in  his  place,  to  the  actual 
possession  of  the  property  is  to  cease.  The 
executors  cannot  take  the  share  oi  the 
deceased  partner,  but  are  bound  to  sell  it 
to  the  continuing  partners  at  the  price 
and  on  the  terms  indicated  by  the  part- 
nership deed.  That  price  was  ascertained 
many  years  ago,  so  that  there  is  no  lon- 
ger any  joint  estate  in  whidi  the  creditors 
were  interested,  or  in  which  the  executors 
could  be  interested  as  continuing  partners. 
The  original  partner  was  dead,  and  there 
remained  nothing  but  a  separate  joint 
estate,  if  I  may  so  call  it,  which  has  been 
bought  and  partially  paid  for  by  the  con- 
tinuing partners,  and  the  only  thing 
which  existed  was  a  debt  on  the  part  of 
the  continaing  partners  to  the  executors, 
as  in  ^oj  parte  Westcott  (uW  supra). 
Although  it  was  there  called  a  devastavit, 
it  was  a  debt  as  between  the  continuing 
partner  and  the  executor,  a  debt  which 
the  continuing  partner  was  perfectly  com- 
petent to  contract,  just  as  much  as  if  it 
had  been  a  debt  arising  upon  a  bill  of  ex- 
change or  out  of  the  simplest  transaction. 
The  executors  are  not  liable  to  any  joint 
creditors,  but  are  holders  of  a  right  which 
comes  to  them  under  the  partnership  deed, 
and  are  entitled  by  virtue  of  that  deed  to 
prove.  There  is  no  debt  on  the  part  of 
the  original  partner,  for  be  is  dead  and 
gone,  and  the  payment  to  be  made  arises 
by  virtue  of  a  contract  begun  in  his  life- 
time,  but  which  is  ratified  and  confirmed 
after  his  death  by  the  continuing  part- 
ners. At  the  moment  of  his  death  no 
question  could  arise  as  to  the  rights  of  the 
continuing  partners,  and  it  was  in  their 
power  to  file  a  bill  for  the  purpose  of  en- 
forcing the  original  contract,  but  such  a 
proceeding  did  not  become  necessary.  The 
contract  has  existed  between  the 
executors  and  the  continuing  partners 
ever  since,  without  reference  to  any 
joint  debts ;  the  relation  of  debtor  and 
creditor  has  continued  to  exist  between 
the  executors  and  the  continning  part- 
ners, irrespective  of  any  joint  debts.  But 
Mr  De  Gex  and  Mr,  Horace  Davey  relied 
upon  Ex  parte  Carter  (ubi  supra).  That, 
however,  was  a  case  in  which  a  man 
lent  to  bis  partners  on  their  own  personal 


Digitized  by 


Google 


136 


CASES  m  BAIIKRDPTCT: 


[N.  S. 


secnrity  certain  monejs  and  took  bonds 
&om  them.  The  joint  estate  remained  the 
same,  and  the  partners  had  separate 
estate.  He  died  in  1817,  but  the  part- 
nership went  on,  the  business  being  con- 
tinned  down  to  1819,  when  it  became 
bankrupt.  The  debts  were  partnership 
debts  to  the  year  1819,  for  which  the  dead 
man's  estate  was  liable,  and  it  was  so  held, 
and  also,  that  a  proof  could  not  be  ad- 
mitted upon  the  separate  bonds  in  com- 
petition with  the  joint  creditors.  In  Ex 
parte  Westcott  (ubi  »upra),  notwithstand- 
ing all  that  Mr.  De  Oex  has  said  about 
the  devastavit,  I  cannot  distinguish  that 
case  from  this.  A  devastavit  no  doubt 
there  was,  but  the  only  person  to  whom 
the  debt  was  due  was  the  receiver  ap- 
pointed by  the  Court  of  Chancery.  It 
was  a  debt  and  nothing  but  a  debt,  and 
there  were  outstanding  debts  due  by  the 
firm.  I  cshnnot  find  the  slightest  distinc- 
tion between  that  case  and  the  present. 
Although  Mr.  De  Gez  said  it  must  be 
assumed  that  in  Ex  parte  Edmonds  (ubi 
supra)  there  were  no  joint  debts  existing, 
yet,  with  all  respect  to  him,  I  cannot 
adopt  that  suggestion,  as  I  find  the  atten- 
tion of  the  Court  was  there  directed  to 
an  entirely  different  question.  I  am  not 
aware  of  any  other  case  except  that  of 
Ex  parte  Carter  {yibi  supra),  in  which  a 
proof  has  been  made  by  representatives. 
If  there  had  been  joint  estate  to  administer 
in  the  present  case  that  would  have  made 
some  difference,  but  it  is  unnecessary  for 
me  to  say  what  difference.  Since  1866, 
when  Peter  Dixon  died,  there  has  existed  no 
joint  estate  in  which  his  representatives 
had  a  particle  of  interest.  There  was  no 
amount  of  his  capital  in  the  hands  of  the 
liquidating  firm.  The  liquidating  firm 
had  bought,  and  in  a  sense  had  paid  for, 
that  which  they  bought,  and  it  was  no 
longer  the  capital  of  Peter  Dixon.  The 
amount  had  been  calculated  and,  to  some 
extent,  ascertained  &om  the  preceding 
stock-taking  ;  the  amount  had,  in  fact, 
been  ascertained,  and  it  became  a  simple 
debt,  contracted  by  means  of  a  purchase. 
The  continuing  partners  had  made  the 
purchase,  and  no  joint  estate  whatever 
remained.  The  Court  of  Chancery  has 
pronounced  a  decree  for  the  administra- 
tion of  the  whole  of  Peter  Dixon's  estate, 
and  this  proof  was  then  made  on  behalf 


of  his  estate,  the  estate  which  is  to  be  dis- 
tributed under  the  decree  of  the  Court  of 
Chancery  among  all  his  creditors,  includ- 
ing those  of  the  partnership.  I  do  not 
say  that  any  benefit  is  gained  by  this 
mode  of  administration,  bat  I  am  satasfied 
that  no  wrong  has  been  done  by  that 
decree,  and  that  in  this  liquidation  there 
is  a  right  on  the  part  of  the  executors  to 
prove,  and  a  right  to  receive,  dividends, 
and  I  find  also  that  no  creditor  who  is  in- 
terested under  the  liquidation  as  a  joint 
creditor  of  the  old  firm  can  be  debarred 
from  a  participation  in  the  benefit  of  the 
proof  which  is  made  on  behalf  of  Peter 
Dixon's  estate.  He  will  have  the  benefit 
of  any  dividends  from  Peter  Dixon's 
estate.  I  mention  that  only  because  I  am 
satisfied  full  justice  will  be  done.  The 
ground,  however,  upon  which  I  dedde 
this  question  is,  that  there  is  a  debt  to  the 
executors  wholly  separate  and  distinct 
from  any  liability  with  respect  to  the 
joint  estate,  and  which  debt,  therefore, 
must  be  absolved  &om  all  liability  with 
respect  to  the  joint  debts.  On  the  ground 
that  there  is  no  joint  estate,  and  that 
there  is  nothing  but  a  plain,  distinct  con- 
tract, a  contract  plainer  than  that  which 
existed  in  Ex  parte  Edmonds  (ubi  stipra), 
I  am  of  opinion  that  th6  proof  must  bo 
admitted.  I  am  of  opinion  that  this  case 
is  not  affected  in  the  slightest  degree  by 
the  authority  of  Ex  parte  Carter  (vJbi 
supra),  or  any  of  those  other  cases 
which  have  been  so  often  referred  to,  as 
shewing  that  a  proof  by  a  partner  against 
the  estate  of  bis  copartner  cannot  be  made 
while  any  of  the  joint  debts  remain  un- 
paid. In  my  opinion  it  is  cleakr  that  the 
executors  are  entitled  to  retain  their  proof, 
and  that  the  order  expunging  it  must  be 
discharged. 


Solicitors — Messrs.  Pattisbn,  Wigg  &  Co.,  agents 
for  Messrs.  AndroTrs,  Barrett,  &  ADdrevs, 
Wpjinouth,  for  the  executors ;  Messrs.  James, 
Curtis  &  James,  agents  for  Messrs.  Nanson  & 
Clutterbuck,  Carlisle,  for  the  trustee. 


Digitized  by 


Google 


Vol.  43.] 

LoBsa  JusnoBg.  "j 

1874.         y 

Miyl,8.     J 


MICHAELMAS  1873  to  MICHAELMAS  1874. 


137 


Ex  parte  BASCIlT; 
Be  JOTCG. 


Banhmpky — Mortgage  hy  Uhderleaee 
—Trade  Fushirea—BiOs  of  Sale  Act  (17 
^  18  Vid.  c.  36) — Registration— Power  of 
Sale. 

The  lessee  of  a  public-house  who  under  a 
covenant  in  the  lease  was  iotmd  to  deliver 
up  to  the  lessor  aU  the  fwdwres  on  tJie  pre- 
mises, tenant's  fixtures  put  vp  for  trade  ex- 
cepted, demised  by  way  of  mortgage  the 
leasehold  premises  (^including  tenarU's  fix- 
tures) to  a  mortgagee  for  theretid/ue  of  the 
term  less  three  days. 

The  mortgage  deed  contained  a  power  of 
sale  by  which  it  was  provided  thai  in  case 
of  default  the  mortgagee  might  sell  the  de- 
mised premises  or  any  part  thereof  either 
for  the  term  thereby  granted,  or  for  the 
wlwle  term  granted  by  the  original  lease, 
and  either  together  or  in  parcels,  with  a 
proviso  that  after  any  sale  the  mortgagor 
should  stand  possessed  of  thelast  three  days 
of  the  original  term  in  trust  for  the  pur- 
chaser : — ^Held,  that  the  mortgage  deed  did 
not  empower  the  mortgagee  to  take  the  fix- 
tures and  sell  them  separately  from  the 
pubUc-house,  and  that  consequently  it  was 
not  requisite  that  the  deed  should  be  re- 
gistered under  the  Bills  of  Sale  Act. 

The  test  whether  the  Act  applies  in  such 
a  case  is,  whether  the  mortgage  deed  gives 
power  to  the  mortgagee  to  sever  the  fixtures 
and  seU  tliem  separcUely  from  the  house. 

Ex  parte  Daglisli ;  re  Wilde  (42  Law  J. 
Rep.  (N.B.)  B^kr.  102 ;  b.  c.  Law  Rep. 
8  Chanc.  1072)  considered  and  distin- 
guished. 

This  was  an  appeal  from  a  decision  of 
Mr,  Registrar  Brougham,  sitting  as  chief 
Jadge. 

A  pnblic-honse  known  as  the  Bell  and 
Anchor  TaTem,  in  the  North  Woolwich 
Road,  Plaistow,  with  the  yard,  oatboild- 
ings  and  apportenanoes,  was  demised  by 
a  lease  dated  the  15th  of  Jnne,  1859,  to 
Richard  Korden,  his  executors,  adminis- 
trators  and  ass^s,  for  the  term  of  fifty 
years,  fixtm  the  25th  day  of  June,  1859. 

The  lease  contained  a  covenant  by  the 
leasee  that  he,  his  executors,  administra- 

Nbw  Sbbiss,  48.— Buocb. 


tors  or  assigns,  wonld  at  the  expiration 
or  other  sooner  detorminaidon  of  tne  term, 
peaceably  and  quietly  yield  up  the  said 
messuage,  outbuildings  and  premises,  to* 
gether  with  all  doors,  wainscots,  shelves, 
dressers,  drawers,  locks,  keys,  bolts,  bars, 
staples,  hinges,  hearths,  chimney-pieces, 
chimney  jambs  and  slabs,  windows,  sashes, 
shutters,  partitions,  sinks,  pumps,  wells, 
drains,  cesspools,  cisterns,  and  all  things 
which  then  were  or  which  at  a.nj  time 
during  the  stud  tonu  should  be  fixed  or 
&stened  to  or  set  up  in  or  upon  the  said 
premises,  or  any  part  thereof  or  belonging 
thereto,  unto  the  lessor,  his  trustees,  and 
assigns  (tenant's  fixtures  put  up  for  trade 
excepted). 

The  lease  also  contained  a  covenant 
that  the  lessee,  his  executors,  administra* 
tors  and  assigns,  would,  during  the  term, 
keep  open  and  use  the  messuage  as  a 
public-house,  and  use  his  and  their  best 
endeavours  to  obtain  a  license  for  that 
purpose. 

Besides  the  ordinary  tenant's  fixtures, 
the  lessee  had  put  up  trade  fixtures  of 
various  kinds,  with  a  view  to  carrying  on 
his  business  as  a  publican. 

Two  cottages  were  subsequently  built 
upon  part  of  the  demised  property. 

On  the  2nd  of  September,  1863,  Norden 
assigned  the  leasehold  premises  to  H.  J. 
Joyce,  a  licensed  victualler,  for  the  whole 
residue  of  the  fifty  years'  term;  at  the 
same  time  Joyce  executed  a  mortgage  of 
the  premises  to  Messrs.  Barclay,  Per- 
kins &  Co.,  to  secure  3,000^ 

The  mortgage  was  made  by  deed  in 
the  form  of  an  under-lease  of  the  house 
and  premises  comprised  in  the  original 
lease  of  1859,  including  the  two  cottages 
and  their  appurtenances,  and  "all  and 
every  the  tenant's  fixtures  in,  upon  or 
about  the  premises,"  for  the  residue  of 
the  term  of  fifty  years,  less  the  last  three 
days. 

The  mortgage  deed  contained  a  power 
of  sale,  by  which  it  was  provided  tnat  in 
case  of  de&nlt  the  mortgagees  might  sell 
the  demised  premises  or  any  part  thereof 
either  for  the  term  thereby  granted  or 
for  the  whole  term  granted  by  tiio  original 
lease,  and  either  together  or  in  parcels, 
with  a  proviso  that  after  any  sale  the 
mortgagor  should  stand  possessed  of  the 
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kst  three  days  of  the  original  term  in 
trost  for  the  purchaser. 

Joyce,  in  November,  1873,  filed  a  pe- 
tition for  the  liquidation  of  his  affairs  by 
arrangement,  and  a  Mr.  E.  Moore  was 
appointed  tmstee  nnder  the  liquidation. 

On  the  6th  of  January,  1874,  Messrs. 
Barclay,  Perkins  &  Co.,  the  mortgagees, 
entered  into  an  agreement   to   sell  the 

itublic-house  and  cottages  to  a  Mr.  Emms, 
br  the  residue  of  3ie  term  of  fifty 
years,  and  it  was  thereby  also  agreed 
that  Emms  should  purchase  at  a  valua- 
tion the  fixtures  and  other  efieots  on  the 
premises,  or  such  part  of  them  as  the 
vendors  or  the  trustee  of  the  property  of 
H.  J.  Joyce  miffht  be  disposed  or  have  a 
right  to  sell.  A  question  then  arose  be- 
tween the  mortgagees  and  the  trustee  as 
to  the  title  to  the  purchase-money  for  the 
fixtures,  which  had  been  valued  at  170{. 
The  trustee  asserted  that  by  reason  of  the 
mortgage  deed  not  having  been  registered 
under  the  Bills  of  Sale  Act  (17  &  18 
Vict.  c.  36),  the  mortgagees  were  not  en- 
titled to  any  of  the  fixtures.  The  1702. 
at  which  the  fixtures  had  been  valued 
was  accordingly  paid  into  Court,  and  on 
the  12th  of  March,  1874,  the  mortgagees 
applied  to  the  Court  for  a  deduction 
that  they  were  entitled  to  this  sum,  and 
for  an  order  for  the  trustee  to  pay  it 
over  to  them. 

The  Registrar  thought  that,  according 
to  the  decision  in  the  case  of 

Sx  parte  DagUsh;  re  WUde,  42  Law 
J:;Eep.  (N.S.)  Bankr.  102;  s.  c. 
Law  Kep.  8  Chanc.  1,072, 
he  was  bound  to  hold  that  the  mortgage 
deed  should  have  been  registered  under 
the  Bills  of  Sale  Act,  and,  that  not  having 
been  done,  the  tmstee  was  entitled  to  the 
proceeds  of  sale  of  the  tenant's  fixtures, 
he  therefore  dismissed  the  application, 
with  costs. 

Messrs.  Barclay  &  Co.,  the  mort^^agees, 
appealed. 

Mr.  Wirulow,  Mr.  Bardswell  and  Mr, 
B.  S.  Webster  (of  the  Common  Law  Bar) 
for  the  appellants. 

This  case  is  different  firom 
Sx parte  DagUsh  (ubi  supra). 
In  that  case  the  fixtures  were  treated  as 
chattels.     Here  the    mortgagees  could 
only  sell  the  fixtures  with  wo  honse  and 


cottages,  the  object  being  to  insure  the 
house  being  kept  open  as  a  pnblic-honse. 
The  parties  in  this  case  never  intended  to 
deal  with  the  fixtures  as  chattels,  and 
that  is  really  the  test  whether  a  mort- 
gage of  fixtures  is  a  bill  of  sale  requiring 
registration  or  not.  If  the  mortgagees 
had  only  taken  an  equitable  mortgage  by 
deposit,  they  would  have  had  a  charge  on 
the  fixtures  as  well  as  the  house ;  how 
then  can  this  Court,  which  always  favours 
contracts  in  writing,  decide  that  the 
having  taken  a  formal  legal  mortgage  is 
to  be  prejudicial  to  them  ? 
Thff^  cited — 

Waterfaill  v.   Penistone,    6  E.  ft  B. 

876  ;  s.  o.  26  Law  J.  B«p.  (n.s.) 

Q.B.  100  ; 
Hatotry  v.  BuHin,  42  Law  J.  Bep. 

(5.8.)  Q.B.  163  ;  s.  c.  Law  Rep. 

8  Q.B.  290 ; 
and 

Tehb  V.  Eodge,  38  Law  J.  Rep.  (n.b.) 

C.P.  217;  (Ex.  Ch.)  39  ibid.  56; 

S.C.  Law  Bep.  6  C.P.  73. 
Mr.  Boseburgh  and  Mr.  Fitday  Knight, 
for  the  trustee  in  liquidation,  supported 
the  Registrar's  order. — ^There  is  nothing 
to  take  this  case  out  of  the  ordinary  rule. 
The  decision  in 

Ex  parte  DagUsh  (jiihi  supra) 
applies.  The  mort<?agecs  had  power  to 
dispose  of  the  trade  fixtures  separately, 
for  the  property  "  or  any  part  thereof" 
may  be  sold  "  either  together  or  in  par- 
cels." 

Lord  Justice  Jaubs. — ^I  am  of  opinion 
that  the  'Registrar's  decision  in  this  case 
cannot  be  affirmed,  although  I  am  not  at 
all  surprised  at  the  Registrar's  consider^ 
ing  himself  bound  by  the  decision  said  to 
have  been  come  to  by  us  in  Ex  parte  Dol- 
lish («W  supra).  There  is  a  fine  but 
substantial  distmction  between  the  two 
cases. 

The  question  here  is,  whether  there 
really  has  Leon  any  scparato  .sale  of  the 
fixtures,  or  any  authorisation  for  taking 
the  fixtures  and  selling  them  ?  I  am  of 
opinion  that  there  has  not. 

The  mortgage  was  by  way  of  under- 
lease;  an  underlease  includes  fixtures, 
whether  they  are  mentioned  or  not,  and 
it  appears  to  me  that  the  right  of  the 
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ander-lessee  to  enjoy  the  property  with 
the  fizttires  is  absolute. 

In  this  case,  what  do  the  mortgagees 
get  ?  They  get  the  original  term  tnimu 
three  days,  with  a  power  of  sale.  Mr. 
Roxburgh  has  insisted  that  the  words  in 
the  power  of  sale  "or  any  part  thereof" 
and  "  either  together  or  in  parcels  "  gave 
a  right  to  the  mortgagees  to  go  in  and 
sell  the  fixtures  separately;  bat  it  ap- 
pears to  me  that  those  words  may  hare 
been  put  in  on  acoount  of  the  cottages, 
to  enable  them  to  be  sold  separately  m)m 
the  public-house.  I  do  not  think  that 
under  the  power  of  sale  the  mortgagees 
would  have  any  right  to  go  in  and  dis- 
mantle the  iiouse,  and  take  away  the  fix- 
tures and  sever  them  from  the  property. 
They  would  only  have  a  right  to  sell  what 
pertained  to  the  term.  I  am  of  opinion 
that  the  trustee  would  have  had  no  r^ht 
to  interfere  with  the  mortgagees'  enjoy- 
ment  of  the  fixtures  if  they  had  remamed 
in  possession,  because  the  fixtures  were, 
it  seems  to  me,  a  part  of  the  property 
comprised  in  the  term,  and  had  passed  to 
the  mortgagees  by  reason  of  the  sale  of 
the  term  to  them  by  the  debtor.  Then 
the  question  is,  does  the  £ict  that  the 
original  mortgagor  is  to  be  a  trustee  of 
the  three  last  days  of  the  term  for  the 
purchaser  afiect  the  matter  P  In  my 
opinion  it  does  not  affect  it  at  all,  be- 
cause those  three  days  would  be  in  the 
trustee,  for  the  benefit  of  the  owner  of 
the  rest  of  the  term,  and  not  for  the 
benefit  of  the  owner  of  anything  treated 
as  separate  property.  It  seems  to  me, 
therefore,  that  me  muuor  of  this  mort- 
gage deed  has  contrived  to  give  a  suffi- 
cient security  to  the  brewers,  without 
being  hit  by  the  Bills  of  Sale  Act. 

LoBD  Justice  Mellish. — I  am  of  t^e 
same  opinion.  If  a  lessee  who  has  put  in 
trade  fixtures  makes  a  mortgage  of  the 
property  tmd  the  fixtures,  the  test  whether 
that  mortgage,  so  far  as  it  concerns  fix- 
tures, need  be  registered  under  the  Bills 
of  Sale  Act  is,  whether  it  empowers  the 
mortgagee  to  sell  the  fixtures  separately ; 
if  it  does  it  must  be  registered,  as  we  de- 
cided in  Ex  parte  Daglish  (ubi  supra),  if  it 
does  not,  it  need  not.  It  had  been  de- 
cided in  Haxclry  v.  Butlin  (ttii  tupra),  af- 
firming the  decision  of  Yice-Chancellor 


Malins  in  Beghie  y.  Fenwick  (1),  that 
where  a  lessee  makes  a  mortgage  by  way 
of  under-lease,  and  then  by  a  separate 
testatum  assigns  the  fixtnros,  such  as- 
signment is  a  bill  of  sale  of  the  fixtures 
under  the  Act.  In  Ex  parte  DagUsh  (vbi 
svpra)  we  carried  the  same  principle  a 
step  nirther,  because  although  there  was 
no  assignment  of  the  fixtures  in  that  case 
yet  there  was  as  we  thought  a  power  to 
take  possession  of  the  fixtares  separately 
as  security  for  the  debt,  bat  in  the  pre- 
sent case  the  mortgagee  had  no  power,  in 
my  opinion,  to  sever  the  fixtures  from  the 
premises,  and  therefore  the  instrument  is 
no  bill  of  sale.  I  agree  that  the  expres- 
sion "  to  sell  the  same  either  together  or 
in  parcels"  refers  only  to  the  distinction 
between  the  public-house  and  the  cot- 
tages, and  was  not  intended  to  enable  a 
sale  of  the  fixtures  to  be  made  apart  firom 
the  premises. 

I  do  not  think  that  this  deed  violates 
the  provisions  of  the  Bills  of  Sale  Act, 
and  therefore  the  order  of  the  Begistntr 
must  be  reversed. 


SolicitoTS — ^Meesrs.  Maraon  &  Dadley,  for  appel- 
lants ;  Hr.  E.  J.  Layton,  for  lespondeDt. 


Bacon,  0.J, 

1874, 

June  8. 
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Ex  parte  pabke; 

Be  POITBS  IND  FXUBIOR. 


Attornment  hy  Mortgagon — Tenamtt  in 
Common — Distress — Seizure  of  Chattels  on 
Partnership  Property — Bankruptcy  Act, 
1869,  s.  34. 

P.  and  F.  teere  in  partnership  as  hriek' 
makers,  and  they  mortgaged  certain  lands 
which  they  used  for  their  partnership  pur- 
poses, and  of  which  they  were  seized  as 
tentmts  in  common,  and  also  each  of  them 
separately  attorned  as  tenants  to  the  mort- 
gagees in  respect  of  a  moiety  of  the  property 
which  was  in  their  joint  occupation  and  at 
a  separate  rent.  Bvbsequently  the  mort- 
gagees took  out  separate  distresses  against 

(1)  24  Law  Times,  N.8.  69  ;  s.  c.  Law  Rep. 
8  Chanc.  1076  n. 
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the  mortgagors  for  sue  years'  rent  dvs  from 
each  for  his  one  equal  undivided  moiety  of 
the  premises,  and  they  seized  chattels  on  the 
partnership  premises.  The  mortgagors  he- 
came  harOcrupt,  arid  the  receiver  in  the 
bankruptcy  claimed  the  goods  as  against  the 
mortgagees : — Held  (affirming  the  decision 
of  the  County  Court  Judge),  that  the  mort- 
gagees having  in  both  cases  distrained  on 
goods  which  were  the  joint  partnership  pro- 
perty of  the  bankrupts  had  exceeded  their 
rights,  and  that  they  could  not  distrain 
on  goods  in  which  the  tenant  and  another 
person  had  an  undivided  interest. 

This  was  an  appeal  from  a  decision  of 
tbo  Judge  of  the  Croydon  Connty  Coort. 

The  hankmpts,  Messrs.  Henry  Potter 
and  William  Ferrige,  were  in  partnership 
as  brickmakers,  and  by  an  indenture  of 
the  29th  of  October,  1867,  they  mort- 
gaged certain  freehold  hereditaments  of 
which  they  were  seized  as  tenants  in 
common,  to  Parke  and  others  to  secure 
2,000Z.  and  interest  at  fire  per  cent.  The 
mortgage  contained  a  power  of  sale,  and 
also  each  of  the  mortgagors  attorned  to 
the  mortgagees  in  respect  of  one  equal 
undivided  moiety  of  the  premises  in  their 
occupation  at  the  yearly  rent  of  502.  And 
the  deed  contained  a  proviso  that  the 
mortgagees  might  enter  at  any  time,  and 
determine  the  tenancies  created  by  the 
respective  attonmients. 

DeCault  was  made  in  the  payment  of 
principal  and  interest,  and  on  the  10th  of 
February,  1874,  the  mortgagees  made  two 
separate  distresses  for  3001.  each,  the 
warrants  being  in  the  following  terms — 

"  To  A.  B.,  our  bailiff.  We  do  hereby 
authorise  and  require  you  to  distrain  the 
goods  and  chattels  of  Henry  Potter  on 
the  premises  in  the  possession  of  the  said 
Heniy  Potter  and  W.  Ferrige,  situate  at 
Sutton,  in  the  county  of  Surrey,  for  3002., 
being  six  years'  rent  due  to  us  by  the  said 
H.  Potter  for  his  one  equal  undivided 
moiety  of  the  said  premises  on  the  Slst  day 
of  December,  1873,  and  to  proceed  thereon 
for  the  recovery  of  the  rent  as  the  law 
directs.     Dated  7th  February,  1874." 

A  similar  warrant  was  issued  on  behalf 
of  the  mortgagees  as  to  Fcrrigo's  undi- 
vided moiety.  Under  these  two  warrants 
the  bailiff  seized  certain  bricks  and  ma- 


chinery on  the  premises  of  the  two  partners. 
On  the  13th  of  February,  1874,  Potter  is 
Ferrige  were  adjudicated  bankrupia,  and 
on  the  16th  of  February  the  bricks  and 
machinery  were  condemned  ander  the 
distress  warrants.  On  the  17th  of  Feb- 
ruary the  receiver  under  the  bankruptcy 
apphed  for  and  obtained  an  interim  in- 
junction to  restrain  the  mortgagees  &om 
proceeding  on  the  distresses.  This  in- 
junction was  on  the  30th  of  March  made 
perpetual  by  the  County  Court  Judge,  on 
the  ground  that  the  mortgagees  were  only 
entitled  to  a  qualified  dis&ess  for  each 
rent  on  the  goods  of  the  tenant  in  com- 
mon out  of  whose  moiety  such  rent  was 
reserved,  and  that  as  tney  had  in  both 
cases  distrained  on  goods  which  were  the 
joint  partnership  property  of  the  bank- 
rupts they  had  exceeded  tiieir  rights. 

From  this  decision  the  mortgagees  ap- 
pealed. 

Mr.  Winslow  and  Mr.  Oswald  appeared 

for  the  appellants,  and  contended  that  the 

property  which  was  seized  on  their  behalf 

was  clearly  within  the  power  of  distress — 

Viners  Abridgement.    Joint-tenants 

(u),  p.  500. 

If  thei  beasts  of  a   stranger  be  upon 

the  land  the  lord  may  distrain  them  for 

rent — 

Gilbert's  Distresses,  36. 
Any  joint  tenant  may  demise  his  por- 
tion BO  as  to  give  his  landlord  a  right  to 
distrain  for  rent  in  arrear — 

Oowper  V.  Fletcher,  6  B.  A  S.  464; 
s.  c.  34  Law  J.  Bep.  (n.s.)  Q.B. 
187; 
Morton  v.  Woods,  87  Law  J.  Rep. 
(N.s.)  Q.B.  242 ;  8.  c.  9  B.  &  S. 
632;   s.  c.  Law  Rep.  3  Q.B.  658 
(£z.  Ch.) ;  s.  c.  38  Law  J.  Rep. 
(N.s.)  Q.B.  81 ;  8.  c.  9  B.  A  S.  650 ; 
s.  0.  Law  Eep.  4  Q.B.  293  ; 
Kempe  v.  Cory,  2  Vent.  228,  283. 
Mr.  Benjamin  and  Mr.  Willis,  for  the  re- 
ceiver.— If  one  of  these  mortgagors  had 
paid  his  rent  and  the  other  liad  not,  it 
would  Lave  been  unjust  to  the  former  that 
tho  landlord  should  seize  goods  of  which 
he  was  a  part  o^vne^.     It  is  a  fallacy  to 
consider  tbat  a  distress  and  an  execution 
are  at  all  the  same  thing ;  the  elementary 
notion  of  a  distress  is  the  taking  of  a 
personal  chattel  without  legal  process — 
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Sweet's  Sla<^catone,  2l8t>  ed.  vol.  ii. 

p.  194 ; 
Fanshaw's  Case,  40  Law  J.  Rep.  (n.s.) 
Bankr.  52 ;  s.  c.  Law  Bep.  11  Eq. 
615. 
The  right  of  distress  can  only  Ije  exer- 
cised by  yirtae  of  the  common  law,  and  if 
yon  take  under  the  common  law  yon  must 
be  bound  by  the  technicalities  of  the  com- 
mon law ;  you  can,  therefore,  nnder  each 
distress  take  only  the  goods  which  belong 
solely  to  the  person  distrained  upon. 

Mr.  Winshw  in  reply. — If  one  pariy 
had  paid  his  rent  and  the  other  had  not, 
the  other  could  not  complain  that  goods 
in  which  he  was  part  owner  had  been 
taken,  because  he  was  a  party  to  the-deed, 
and  had  put  his  goods  on  the  land  with 
knowledge  of  the  terms  of  the  deed.  Ton 
can  take  Potter's  goods  on  the  land,  and 
yon  can  take  those  of  a  stranger;  you 
can  therefore  take  those  of  Potter  and  a 
stranger — 

PtnAomv.  Sotuter,  8  Exch.  Eep.  763 ; 
B.  c.  22  Law  J.  Bep.  (n.s.)  Exch. 
266; 
Bullen  on  Distress,  p.  79. 
A  technical  objection  like  this  ought 
not  to  interfere  with  the  tights  of  the 
parties.    The  very  object  of  the  attorn- 
ment was  to  give  the  mortgagees  a  right 
of  distress  over  these  goods. 

Bacon,  C.J. — ^A  more  ridiculously  tech- 
nical case  than  this  can  hardW'  be  con- 
ceived at  the  present  day,  if  I  may  use 
the  word  ridiculous  applying  it  to  what 
is  as  much  the  law  as  any  other  point  of 
law  which  may  be  technical ;  but  it  is  most 
purely  technical.  If  I  could  introduce 
into  the  decision  of  this  case,  or  enter 
into  the  contemplation  of  what  are  called 
equitable  principles  or  principles  of  com- 
mon justice  and  common  sense,  I  shonld 
have  no  doubt  whatever  in  saying  that 
both  of  these  distresses  were  perfectly 
good  distresses  upon  the  chattels  which 
were  then  taken.  But  the  law  forbids 
me  to  say  so,  and  the  contract  and  con- 
duct of  the  parties  prevent  me  from 
saying  so. 

The  attornments  constituted  the  rela- 
tion of  landlord  and  tenant  between  the 
mortgagors  and  mortgagees  in  each  case 
as  to  one  undivided  moiety  of  the  pre- 


mises comprised  in  the  mortgage  deed, 
and  the  right  of  distress  is  a  consequence 
of  that  attornment,  and  is  a  right  to  dis- 
train upon  all  or  any  the  chattels  of  Potter 
or  Ferrige  that  can  be  fonnd  upon  the 
land,  and  take  them  without  process, 
without  authority  other  than  that  which 
the  deed  and  the  law  give  to  the  dis- 
trainer. Now  I  should  like  to  know  how 
it  can  be  said  that  the  mortgagees,  in 
exercising  their  right  to  distrain  upon  the 
goods  of  Potter,  could  take  away  a  brick 
in  which  at  law  Potter  &  Ferrige  were 
jointly  interested,  and  in  which  in  equity 
Potter  may  have  no  interest  whatever;  , 
because  if  it  be  joint  property,  first  of  all 
it  is  subject  to  tiie  payment  of  the  joint 
debts,  and  until  the  partnership  obliga- 
tions have  been  satisfied  nobody  can  say 
what  is  the  interest  of  either  partner  in 
those  chattels,  so  that  not  only  you  can- 
not practically  take  any  one  of  those 
chattels  and  say  it  belongs  to  Potter,  but 
you  cannot  even  satisfy  yourself  that  he 
really  has  such  an  interest  in  it  as  would 
make  it  liable  for  the  debt  which  he  owes 
to  the  landlord. 

The  authorities  which  have  been  re- 
ferred to,  in  my  opinion,  do  not  in  the 
slightest  degree  touch  this  case,  except 
that  which  Mr.  Winslow  very  properly 
relied  upon,  the  dictum  that  cattle  of  a 
stranger  being  upon  land  which  is  held 
in  joint  tenancy  may  be  distrained  for 
rent  due  from  one  of  the  joint  tenants. 
But  I  cannot  follow  that.  Before  I  adopted 
that  as  an  exposition  of  the  law  I  mfist 
find  it  distinctiy  stated  and  have  the  au- 
thority of  some  case  for  it.  I  can  see 
reasons  against  it,  for  the  stranger,  the 
owner  of  the  beast  which  they  wanted  to 
distrain,  wonld  say,  "  It  is  not  upon  your 
land  at  all.  Shew  me  which  is  your  land. 
You  cannot  say,  it  is  upon  Potter's  land 
till  you  shew  which  is  Potter's  land.  The 
onus  is  upon  you  to  shew  that  this  beast 
which  yon  want  to  possess  yourself  of  to 
pay  Potter's  debt  is  upon  Potter's  land, 
for  it  is  only  upon  that  condition  that  you 
can  take  it."  That  wonld  be  utterly 
impossible.  The  contract  between  the 
parties,  and  the  law  which  follows  npon 
the  contract,  give  the  landlord  a  right 
to  take  everything  upon  the  entire  estate 
which  belongs  to  Potter.    He  may  roam 
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over  the  whole  of  the  joint  estate,  and  if 
the  title  of  Potter  to  any  goods  on  the 
estate  can  be  plainly  made  oat  he  has  a 
right  to  take  them.  Bat  it  is  a  totally 
dSerent  question  whether  he  has  a  right 
to  take  chattels  in  which  Potter,  if  he  has 
any  interest — he  may  have  none — cannot 
have  more  than  luJf  at  the  most;  it 
wonld  be  directly  against  the  contract, 
and  it  woold  be  directly  against  the 
law,  if  yon  said  the  creditor  may  come 
in  and  take  another  man's  properly  to  pay 
Potter's  debt. 

I  do  not  in  the  least  forget  it  is  a  joint 
debt,  that  they  both  of  them  owe  a  debt, 
and  that  the  property  belongs  to  both  of 
them  in  some  sense  or  other.  Bat  I 
cannot  resort  to  that  for  the  porpose  of 
deciding  the  qnestion.  I  most  treat  them 
as  if  they  were  totally  and  entirely  dis- 
tinct and  apart,  and  every  reason  which  I 
have  been  considering  why  the  mortgagees 
cannot  distrain  npon  anything  but  Potter's 
separate  estate  or  chattels  applies  also  to 
Ferrige.  Ton  can  do  no  more  in  one  case 
than  in  the  other.  They  have  a  right,  as 
I  have  said,  to  take  into  possession,  to  lay 
hands  npon,  and  to  remove  everything 
that  was  Potter's ;  that  is  to  say,  every- 
thing that  Potter  oonld  remove.  Bat 
Potter  could  with  no  justice  remove  these 
bricks.  They  were  partnership  property, 
he  coold  not  take  them  away,  his  position 
as  partner  wonld  not  give  him  any  right 
so  to  deal  with  them. 

The  distress  most  be  limited  to  chattels 
which  belonged  to  Potter,  and  in  seizing 
the  bricks — -1  speak  of  the  bricks  only  for 
distinction  and  explanation — I  think  the 
mortgagees  exceeded  the  rights  of  a  land- 
lord in  distraining  upon  the  chattels  of  a 
joint  tenant  of  the  lands  in  qnestion.  If 
they  can  find  a  brick  that  belongs  to 
Potter  they  may  take  it.  Bat  if  they 
try  to  take  a  brick  in  which  there  is 
any  joint  possession,  then  it  is  like  the 
case  of  Shylock — cat  as  mnch  as  yoa  like 
bat  shed  no  drop  of  blood.  Yon  must 
not  take  anything  that  belongs  to  Ferrige, 
and  you  cannot  take  the  joint  properly 
without  taking  something  that  does  be- 
long to  Ferrige.  I  come  to  this  conclusion 
reluctantly,  becanse  it  is  directly  against 
the  common  sense  and  justice  of  the  case, 
but  as  I  feel  it  is  according  to  law,  I  have 


no  option  but  so  to  decide.  I  am  of 
opinion,  therefore,  that  the  order  of  the 
learned  Jadge  of  the  County  Court  must 
be  sustained,  bat  it  is  not  a  case  in  which 
there  should  be  any  order  as  to  costs. 


SolicitoTe — Hessia.  ChAunttell  tc  Pollock,  for  the 
appellants;  Mr.  W.  Foster,  for  the  respcHi- 
donts. 


Baooh,  C.J. 

1874. 

July  20. 


} 


Ex  parte  ashwobth  ; 

Be  HOABE. 


Adjvdicaiion  ofBcmkruptcy — Subsequent 
Liquidation — Jurisdiction  to  annul  Bank- 
ruptcy — Secured  Creditor — Non-production 
of  Security — Right  to  Vote — UUra  vire$ 
Resolutions  —  Registration  —  B<mkruptoy 
Act,  1869  (32  A-  33  Viet.  c.  71),  sees.  16, 
siib-secs.  4,  5,  28,  40,  80,  sub-secs.  10,  84, 
125— Bankruptcy  Rules,  1870,  Nos.  260, 
266,  271,  272,  275,  296. 

The  (hurt  of  Bcmhrvpteiy  hcu  power, 
under  its  general  jurisdiction,  to  annul  a» 
adjudieaiion,  independent  of  any  expnn 
power  given,  to  it  by  statute. 

After  a  creditor  had  filed  a  haiiJentptetf 
petition  against  his  debtor,  the  debtor  ftim- 
self  filed  a  li^idatioit  petition.  An  ac^udi- 
cation  was  made  on  the  creditor's  petition, 
and  after  this  the  creditors  resolved  upon  a 
liquidation : — Held,  thai,  either  under  rule 
266  of  1870,  or  wider  its  general  jurisdic- 
tion, the  Court  had  power  to  annul  the  ad- 
judication. 

The  creditors  of  a  debtor  at  their  first 
meeting  resolved  on  an  adjournment.  Some 
cf  the  creditors  who  voted  in  favour  of 
the  adjournment  heild  biUs  of  esBcAan^a  €md 
bonds  of  the  debtor  which  they  did  not 
produce.  If  their  votes  had  been  rejected 
the  adjournment  would  not  Tuive  been  duly 
carried.  At  the  adjourned  meeting  these 
creditors  produced  their  biUs  of  exchange 
and  bonds,  and  a  liquidation  was  then  re- 
solved upon : — Held,  that  the  production  of 
the  bills  and  bonds  at  the  adjourned  meet- 
ing was  sufiieient. 

A  secured  creditor,  who  votes  unthoui  pro- 
ducing his  security,  by  so  doing  gives  up 
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the  hene/Uofhit  teewrity,  hut  his  vote  is  not 
invalidated. 

The  Begistrar  com  reject  such  q^  the  vetO' 
ItUions  tendered  to  him  for  registration  as 
are  ultra  vires,  and  register  the  rest. 

In  this  case  there  were  two  appeals 
Seova.  two  orders  made  hj  the  Deputy 
Jadge  of  the  Soathampton  Gonntj  Court, 
by  one  of  which  he  affirmed  the  registnu 
tion  by  the  Begistrar  of  certain  resolu- 
tdoDS  passed  by  the  creditors  of  Mr.  P. 
M.  Hoare,  and  by  the  other  of  which  he 
annulled  an  adjudication  of  bankruptcy 
which  had  been  made  against  Mr.  Hoare. 

The  bankruptcy  petition  was  presented 
in  the  County  Court,  on  the  11th  of 
March,  1874,  by  Mr.  E.  Ashworth,  and  it 
was  founded  upon  non-compliance  with  a 
debtor's  summons.  A  receiver  of  the 
debtor's  property  was  appointed. 

On  the  Slst  of  March  the  debtor  filed  a 
liquidation  petition  in  the  London  Court, 
and  the  first  meeting  of  the  creditors  was 
fixed  for  the  30th  of  April. 

The  hearing  of  the  mmkruptcy  petition 
was  twice  adjourned  Inr  consent,  on  the 
second  occasion  to  the  a4th  of  April,  and 
on  that  day  an  adjudication  of  bankruptcy 
was  made  against  Hoare,  but  it  was  ar- 
ranged that  the  advertisement  of  the  ad- 
judication should  be  stayed  till  after  the 
30th  of  April 

On  the  30th  of  April  the  first  meeting 
of  the  creditors  under  the  liquidation 
petition  was  held,  when  it  was  resolved — 

1st,  That  a  committee  be  appointed  to 
investigate  the  debtor's  afifairs,  and  to  re< 
port  to  the  adjourned  meeting. 

2nd.  That  the  proceedings  be  trans- 
ferred to  the  Hampshire  County  Court. 

3rd.  That  the  meeting  be  adjourned  to 
the  22nd  of  May. 

4th.  That  application  be  made  to  the 
Court  at  Southampton  for  a  stay  of  the 
proceedings  under  the  bankruptcy  for  a 
month. 

These  resolutions  purported  to  be  car- 
ried by  the  proper  statutory  majority,  but 
they  would  not  have  been  so  carried  if  the 
rotes  of  some  of  the  creditors,  whose 
proofs  were  objected  to  at  the  meeting, 
had  been  rejected. 

The  proofs  which  were  objected  to 
were  three— 


The  proof  of  William  Day  for  13,4432. 
was  objected  to,  because,  in  his  affidavit, 
he  stated  that  he  held  as  security  a  deed 
of  covenant  executed  by  the  debtor,  two 
bills  of  exchange  accepted  by  him,  and  a 
bond  signed  by  him,  and  these  securities 
were  not  produced. 

The  proof  of  the  debtor's  father,  Mr. 
P.  R.  Hoare,  for  b2,4O0l.,  was  objected  to 
on  the  ground  that  he  held  bonds  of  the 
debtor  as  secnrify  for  his  debt,  and  his 
affidavit  stated  that  he  held  no  security. 
The  bonds  were  not  produced. 

The  proof  of  Messrs.  Hoare,  the 
bankers,  in  which  firm  the  debtor's 
fitther  was  a  partner,  was  objected  to  for 
a  similar  reason. 

The  chairman  of  the  meeting  made  a 
note  of  the  objection  in  each  case  upon 
the  back  of  the  proof. 

On  the  Ist  of  May  an  order  was  made 
in  the  County  Court,  staying  all  proceed- 
ings under  the  adjudication  till  after  the 
29th  of  May. 

On  the  22nd  of  May  the  adjourned 
meeting  of  the  creditors  under  the  liquida- 
tion petition  was  held.  Mr.  P.  B.  Hoare 
then  withdrew  his  former  proof,  and 
tendered  an  amended  one,  in  which  he 
stated  that  he  held  nine  bonds  and  a 
promissory  note  of  the  debtor,  and  that  he 
had  no  other  security  for  his  debt,  except 
a  lien  which  he  claimed  upon  an  annuity 
of  5002.,  which  was  payable  by  him  during 
the  joint  lives  of  himself  and  the  debtor 
to  the  trustees  of  the  debtor's  marriage 
settlement,  for  the  debtor's  benefit.  The 
value  of  this  lien  was  estimated  at  3,0002. 
The  bonds  and  promissory  note  held  by 
Mr.  P.  B.  Hoare  were  produced  at  this 
meeting,  as  were  the  several  documents 
held  by  way  of  security  by  Mr.  Day  and 
by  the  bank. 

The  following  resolutions  were  passed 
at  the  meeting  by  the  proper  nuyority — 

1st.  That  tiie  afiairs  of  the  debtor  be 
liquidated  by  arrangement  and  not  in 
bMikmptcy. 

2nd.  That  C.  L.  Nichols  and  W.  H. 
Davis  be  appointed  trustees. 

3rd.  That  the  adjudication  of  bank* 
ruptcy  made  against  the  debtor  by  the 
County  Court  be  forthwith  annulleoL 

The  creditors  also  passed  the  following 
separate  resolutions — 


Digitized  by 


Google 


144 


CASES  IN  BANZEUPTOT: 


[N.S. 


1st.  That  the  tmstees  be  aathorised  to 
sell  and  assign  the  whole  of  the  property  of 
the  debtor  to  his  &ther,  Mr.  P.  B.  Hoare, 
upon  parment  of  10,000!.,  which  the  said 
P.  B.  Hoare,  in  consideration  of  the  dis- 
charge of  the  debtor  being  granted,  offered 
to  pay  to  the  trostees  for  the  benefit  of  the 
creditors  other  than  the  said  P.  B.  Hoare 
and  the  firm  of  Hoare  &  Co.,  bankers, 
whose  claims  are  to  be  released. 

2nd.  That  upon  the  payment  of  such 
sum  of  10,0002.,  and  execution  of  a  release 
of  their  clsums  by  the  said  P.  B.  Hoare 
and  Hoare  &  Co.,  the  trustees  shall  certify 
to  the  Court  that  the  debtor  is  entitled  to 
his  discharge. 

On  the  27th.  of  May  an  application  was 
made  to  the  County  Court  for  the  further 
stay  of  the  advertiaement  of  the  adjudica> 
tion,  bat  was  refused,  and  on  the  2nd  of 
June  the  advertisement  was  published. 

When  the  resolutions  passed  at  the 
meeting  of  the  22nd  of  May  were  taken 
in  for  registration,  the  registration  was 
opposed  by  Ashworth,  who  attended  under 
protest.  On  the  2nd  of  June  the  Begistrar 
decided  that  the  first  three  resolutions 
most  be  registered,  bat  he  rejected  the 
other  two,  on  the  ground  that  they  were 
vilra  vires.  On  the  18th  of  June  the  De- 
puty Judge  affirmed  the  Begistrar' s  deci- 
sion, and  by  another  order  he  annulled  the 
adjudication  of  bankruptcy. 

Ashworth  appealed. 

Mr.  Be  Oex  and  Mr.  Tate  Lee,  for  the 
appellant. — ^When  the  adjudication  was 
made  all  the  bankrapt's  property  became 
rested  in  the  trustee  underthe  bankruptcy, 
and  the  creditors  could  not  then  resolve 
on  liquidation.  Section  125  could  have 
no  application  then — 

Ex  parte  Treheme,  2  De  Gex,  F.  &  J. 
656  ;  s.  c.  30  Law  J.  Bep.  (n.s.) 
Bankr.  6. 

After  the  appointment  of  a  receiver  a 
petitioning  orator  cannot  come  to  terms 
with  the  debtor — 

Ex  parte  Jay,  ante,  54 ;  s.  c.  Law 
Rep.  9  Chanc.  133. 

Under  the  present  Bankruptcy  Act 
there  is  no  power  to  annul  an  adjudica- 
tion, except  in  cases  to  which  section  28 
or  section  84  apply.  Neither  of  those 
sections  applies  to  the  present  case,  nor 
does  section  80,  sab-seotion  10,  apply. 


The  votes  of  those  creditors  who  did 
not  produce  tiie  bonds,  bills  of  exchange, 
and  promissory  notes  which  tiiey  held  at 
the  meeting  on  the  30th  of  Apnl,  onght 
not  to  have  been  counted — 

Ex  parte  Jacobs,  ante,  46;  s.  c.  Law 
Rep.  17  Eq.  675; 
and  if  these  votes  had  not  been  counted 
the  adjournment  of  the  meeting  would 
not  have  been  properly  carried.  The  ad- 
journment being  invalid,  all  that  was 
done  at  the  meeting  on  the  22nd  of  May 
was  also  invalid — 

Ex  parte  Orde,  40  Law  J.  Rep.  (h.S.) 
Bankr.   60;    s.  c.    Law   Rep.    6 
Chanc.  881. 
If  some  of  the  resolutions  of  the  meeting 
of  the  22nd  of  May  were  ultra  vires  the 
Reg^trar  had  no  right  to   register  the 
others  alone.    He  had  power  only  to  re- 
gister all  or  reject  all — 

Bankruptcy  Act,  1869,  sec.  125,  sub- 
sec.  4; 
Bankruptcy  Bides,  1870,   Nos.  275, 
295. 
[Thb  Chief  Judqe  said  that  he  desired 
to  bear  the  respondents  only  as  to  the  va- 
lidity of  the  resolutions.] 

Mr.  LUOe  and  Mr.  Bagley,  for  the 
debtor. — Persons  who  hold  bonds,  or  bills 
of  exchange,  or  promissory  notes  of  the 
debtor,  are  not  secured  creditors;  it  is 
quite  sufficient  if  the  documents  which 
they  hold  are  produced  before  the  reso- 
lutions are  registered— 

Bankruptcy  Act,  1869,  sec.  16,  sob- 
sec.  5, 125,  sub-sec.  4. 
Bankruptcy  Biiles,  1870,  No.  295. 

The  Registrar  has  to  deal  with  all  the 
objections  when  the  application  to  r^^ter 
the  resolutions  is  made.  A  creditor  who 
really  holds  security  upon  the  debtor's 
estate  will  forfeit  it  if  he  does  not  prodnce 
it,  but  his  vote  will  remain  good. 

Mr.  Benjamin  and  Mr.  Northmore  LaW' 
rence,  for  the  trustees  under  the  liquida- 
tion.— The  Registrar  was  right  in  rejecting 
the  iiWra  vires  resolutions  and  registering 
the  others — 

Ex  parte  Brownmg,  ante,  p.  129  ;  s.  c. 
Law  Rep.  9  Chanc.  583. 

Rule  266  of  1870  gave  tiie  Court  power 
to  annul  the  adjadication.  At  any  rate^ 
section  82  of  the  Act  prevents  the  pro* 
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ceedings  from  being  invalidated  bj  any 
mere  informality. 

Mr.  Be  Osx,  m  reply. — Rule  266  does 
not  apply.  The  Biegistrar's  duty  is  to 
decide  whether  objections  taken  at  the 
meeting  were  valid  objections  at  the  time 
when  they  were  taken. 

A  petitioning  creditor's  legal  right  to 
an  adjudication  ought  not  to  be  interfered 
with — 

In  re  JHmmid,  39  Law  J.  Bep. 
(n.s.)  Bankr.  47 ;  s.  c.  Law  B«p. 
5  Ghano.  748. 

Bacon,  C.J.— There  are  two  appeals  in 
this  case.  One  is  against  the  order  of 
the  learned  Judge  of  the  County  Court, 
who  approved  of  the  act  done  by  the 
Registrar  in  registering  the  resolutions. 
That,  in  my  opinion,  is  the  first  thing  to 
be  considered,  and  on  it  the  case  almost 
wholly,  if  not  entirely,  depends. 

Now  at  the  meeting  on  the  80th  of 
April  there  were  creditors  present  repre- 
senting jmma/ooie  a  very  large  majority 
in  &vour  of  the  proceedings  for  liquida- 
tion.  An  objection  was  taken  to  the 
proof  by  the  &ther  of  the  debtor  for  a 
very  large  sum,  about  50,0002.  (it  does 
not  matter  what),  and  a  note  is  taken  of 
that  by  the  chairman  of  the  meeting,  who 
says  it  appears  that  a  solicitor  objects  to 
the  £Eitber's  proof,  on  the  ground  that 
"bonds  are  held  tmd  not  produced." 
That  note  is  written  upon  the  proceed- 
ings, and  the  effect  of  that  is,  that  here- 
after, when  the  Registrar  comes  to  dis- 
cbarge his  duty — that  of  registering  the 
resolutions  or  refusing  to  do  so — that 
objection  will  be  dealt  with  by  him.  That 
I  take  to  be  the  law  distinctly  upon  the 
statute  as  to  the  registration  of  resoln- 
tions.  Another  meeting  was  held,  at 
which  the  father,  finding  there  had  been 
an  objection  made  to  his  proof,  amends 
his  deposition  by  stating  in  the  schedule 
that  he  has  securities,  as  they  are  called, 
and  he  inserts  in  the  schedule  certain 
bonds  and  a  promissory  note  of  the 
debtor.  That  appears  upon  the  pro- 
ceedings of  the  second  meeting,  and  is 
one  of  the  things  which  is  tendered  to 
the  registrar  on  the  application  for  regfis- 
tration.  The  father  says,  moreover,  that 
besides  that  he  claims  a  lien  upon  a  cer- 
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tain  annuity  payable  to  tmstees  under  a 
marriage  settlement  for  the  benefit  of  the 
debtor,  and  that  tuinuity  may  in  some 
sense  be  said  to  be  a  part  of  the  debtor's 
estate. 

Now  what  is  the  meaning  of  saying 
that  creditors  holding  security  shall  not 
prove  without  either  producing  their  se- 
curities and  having  them  valued,  or  giving 
up  or  forfeiting  them?  It  means  that 
the  estate  which  is  administered  for  the 
benefit  of  the  creditors  shall  not  be  dimi- 
nished by  some  one  creditor  holding  secu- 
rity taking  part  of  that  estate  and  coming 
to  take  his  dividend  out  of  what  remains. 
The  securities  in  this  case  are  bonds, 
which  are  no  security  at  all  in  the  pro- 
per sense  of  the  word.  They  are  en- 
gagements by  the  debtor  to  pay  his  debts, 
and  are  in  no  other  sense  security.  Aa 
to  the  ben  which  the  &ther  believes  ha 
has  upon  the  annuity,  it  is  not  unreason- 
able to  suppose  that  he  had  been  advised 
since  he  niade  the  first  proof  that  he 
might  make  some  claim  in  respect  of  that. 
But,  inasmuch  as  he  has  exercised  hia 
right  of  voting  upon  the  first  occasion, 
that  security,  if  it  be  a  valuable  security, 
has  been  parted  with  for  the  benefit  of 
the  debtor's  estate.  The  creditors  get 
the  benefit  of  it,  but  this  in  no  respect 
impairs  the  right  of  the  &ther  to  prove 
or  vote.  He  proves  for  the  whole  debt 
that  is  due  to  him,  as  he  has  a  right  to 
do,  but  he  gives  up  that  security  which 
ought  to  have  been  stated  in  the  first  in- 
stuice,  if  there  is  any  value  in  it.  But 
the  not  setting  out  the  bonds  was,  in  my 
opinion,  no  objection  whatever. 

Then,  with  respect  to  Mr.  Day's  proof^ 
it  is  quite  clear  he  had  no  security.  He 
had  a  bill  of  exchange,  and  a  deed  con- 
taining covenants,  by  which  the  debtor 
was  supposed  to  be  bound.  That  is  no 
security.  The  case  of  the  bank  is  the 
same  thing.  They  held  bills  of  exchange, 
and  did  not  produce  them. 

Now  it  is  quite  clear  that,  for  the  puN 
pose  of  that  first  meeting,  unless  tnera 
was  some  misrepresentation  by  the  cre- 
ditors proving,  which  would  be  detected 
when  it  went  before  the  Registrar,  there 
is  no  objection  to  any  of  the  prootis.  If 
there  was  any  objection  capable  of  being 
raised  before  the  Registrar,  I  must  at*- 
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some  that  it  was  raised  in  tiiis  caae, 
perhaps  not  -very  fnlly  or  formally ;  but 
the  present  appellant  attended  before  the 
Kegistrar  by  his  solicitor,  and  objected  to 
the  registration,  and  it  was  not  only  com< 
petent  to,  bnt  it  was  the  duty  of  tne  Be- 
Kistrar,  to  deal  with  any  objection  that 
had  been  taken  to  the  proofs  upon  the 
evidence  before  him.     I  think  he  came  to 
a  right  conclasion,  and  that  no  objection 
coDid  be  SDstained  against  the  right  of 
these  creditors  whose  debts  were  anob- 
jectionable  to  vote  as  they  did  at  the  first 
meeting  and  at  the  second.    The  whole 
scope  and  meaning  of  the  Act  of  Parlia> 
ment,  and  of  the  rales,  which  form  a  part 
of  the  Act,  and  are  to  be  read  with  it,  is 
evidently  that  the  creditors  shonld  have 
it  in  their  power  to  decide  how  the  afiairs 
of  the  debtor  are  to  be  dealt  with.    Here, 
by  an  overwhelming  majority,  the  creditors 
resolved  that  there  should  be  liquidation 
and  not  bankruptcy.     I  cannot  consider 
that  they  came  to  that  resolution  other- 
wise  than  with  regard  to  their  own  pecu- 
niary interest.     I  could  not  assume  that, 
under  any  circumstances.     But  here  I 
cannot  fail  to  notice,  that  the  real  sub- 
stance of  the  arrangement  was  that  the 
debtor  possessing  no  assets,  in  comparison 
with  the  large  amount  of  his  debts,  the 
creditors  were  told,  on  the  part  of  the 
father,  that  he  would  sacrifice  10,000{.  of  his 
own  money,  and  relinquish  his  own  large 
debt,  and  the  debt  of  the  bank  in  which 
he  was  a  partner,  which  debts  would,  if 
they  were  substantiated,  diminish  greatly 
the  dividend  coming  to  the  general  cre- 
ditors, and  that,  instead  of  getting  a  divi- 
dend out  of  the  small  assets  which  existed, 
he  would  relieve  the  estate  of  those  large 
claims,  and    contribute    a    donation    of 
10,0001.    I  am  asked,  under  such  circum- 
stances, to  decide  upon  what  are  called 
informalities  in  the  proceedings,  for  the 
objections  are  no  better  than  that — sub- 
stance there  is  none  in  any  one  of  them — 
.  to  decide  against  the  creditors  who  have  an 
opportunity  of  getting  10,000i.  to  divide 
amongst  them,  and  to  make  a  dividend, 
and  not    an  unreasonable  dividend,   as 
times  go,  and  to  decide  in  favour  of  the 
appellant,  who  says  he  insists  upon  having 
the    bankruptcy  go    on.      It   would    be 
against  the  meaning  of  the  Act  of  Parlia< 


xnent,  against  all  the  provisions  of  the 
Act,  and  directly  opposed  to  the  procedure 
which  is  established  under  the  Act,  if  I 
were  to  entertain  any  such  objection.  I 
am  of  opinion  that  the  objections  are 
wholly  unsubstantial.  The  Begistrar  per- 
formed his  duty  properly,  and  I  think 
the  learned  Judge  made  the  only  order 
which  he  ought  to  have  made  in  the 
case. 

Then  there  is  another  point.  It  is  said 
that  the  proceedings  are  irregular,  because 
an  adjudication  of  bankruptcy  having 
been  obtained  there  is  no  reason  why  the 
rights  of  the  petitioning  creditor,  as  they 
are  called,  should  be  interfered  with  1^ 
the  subsequent  proceedings  for  liquida- 
tion. I  say  that  it  was  the  intention  of 
the  statute  that  the  rights  of  a  petitioning 
creditor,  either  before  or  after  adjudica- 
tion, should  be  interfered  with,  if  it  is  for 
the  interest  and  for  the  benefit  of  the 
creditors  that  they  should  be  interfered 
with.  And  here  I  find  the  &cts  are  so 
plain  that  there  can  be  no  question.  I 
find,  too,  that  the  266th  rule  has  a  very 
direct  application  to  this  part  of  the  case. 
The  266th  rule  provides,  in  subetanoe, 
that  if,  after  liquidation  proceedings  have 
commenced,  the  Court  thinks,  for  any 
reason,  that  the  estate  of  the  debtor  should 
be  in  the  hands  of  the  law — should  be 
taken  away  from  him  and  put  into  safe 
custody — the  Court  may  at  once  adjudi- 
cate him  bankrupt,  in  order  only  to  ac- 
complish that  end,  but  if  Eifterwards  the 
proceedings  for  liquidation,  which  are  not 
interrupted  by  that  adjudication,  should 
be  carried  to  a  conclasion,  and  the  wishes 
of  the  creditors  should  be  ascertained  by 
their  resolutions,  then  the  Court  may 
annul  the  bankruptcy. 

Mr.  De  Cex  told  us  that  there  were 
only  two  sections  in  the  Act  of  Parliament 
in  which  the  power  to  annul  an  ac^udica- 
tion  is  vested  in  the  Court.  Not  only  is 
the  power  vested  in  the  Court  by  the 
266th  rule,  but,  wiiliout  any  special 
enactment,  I  do  not  entertain  the  slight- 
est doubt  about  the  Court  of  Bankruptcy 
having  power  at  any  time,  for  good 
reasons,  to  annul  any  bankruptcy  in 
which  an  adjudication  may  have  been 
made. 
In  my  opinion,  that  part  of  the  case  ja 
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-wholly  nnsobsiantiated,  and,  for  the  rea< 
eons  I  have  given,  both  these  appeals 
jnnst  be  dismissed  with  costs.  I  forgot 
to  say,  with  respect  to  the  two  ultra  vires 
resolutions,  that  the  recent  decision  in 
Ihs  parte  Broioning  (nbi  tupra)  is  concla> 
Bire  upon  the  question  of  registration,  and 
if  I  had  not  the  anthority  and  assistance 
deriyed  from  that  decision  I  should  have 
held  that  it  was  competent  for  the  Regis- 
trar  to  reject  from  any  number  of  resolu- 
tions brought  to  him  those  which  he 
thinks  ultra  vires  of  the  creditors,  and  to 
register  the  others. 

Solieiton — Messrs.  Gregory,  Bowdiffes  Sc  Bawie, 
agents  for  Hrssrs.  Bushton  &  Co.,  Bolton, 
for  the  appellant ;  Messrs.  Lawiancf,  Flews  & 
Co.,  and  Messrs.  E.   F.  &  Benn  Davis,  for  the 

respondents. 


LoBDs  JvmcBa. 

1874. 

July  10,  24, 


} 


Ex  parte  tinkbb; 

Be   FRANCS. 


LiquidaUon — Sale  of  thewhole  of  Debtor's 
Estate — Order  of  Discharge — Earnings  of 
Debtor  after  Liquidation — Bankruptcy  Act, 
1869  (32|-  33  Viet.  e.  71),  ss.  13  and  125, 
sub.-see.  9 — Bankruntey  Bules,  1870,  r. 
260. 

Creditors  resolved  to  dispose  of  the  tohole 
of  a  debtor's  estate  to  a  pwrchaser,  in  con- 
tideration  of  a  sum  agreed  to  be  paid  by 
the  purchaser  in  instalments,  the  debtor 
himself  agreeing  to  pay  a  small  part  of  such 
sum.  The  debtor's  business  was  then  con- 
tinued by  the  purchaser  and  himself.  AU 
the  instalments  were  duly  paid,  but  the  cre- 
ditors having  become  luistile  to  the  debtor, 
refused  to  grant  him  his  order  of  discharge, 
and  attempted  to  possess  themselves  of  the 
profits  he  had  acquired  in  his  business  sitiee 
the  agreement  for  sdle : — Held  (affirming 
the  decision  of  the  Chief  Judge  in  Bank- 
ruptcy) ,  that  tt  v)ould  be  inequiiable  to  allow 
the  creditors  to  claim  the  profits  of  the  busi- 
ness merely  becawe  the  debtor's  order  of 
discharge  had  not  been  formally  granted. 

An  iryunction  was  accordingly  awarded  to 
restrain  the  creditors  from  interfering  with 
tlieproHts  of  the  business. 


This  was  an  appeal  &om  a  decision  of 
the  Chief  Judge  m  Bankruptcy,  which  is 
reported  ante,  p.  91,  where  the  fiusts  are 
fully  stated. 

Mr.  Be  Oex  and  Mr.  Jordan,  for  tiie  ap- 
pellants, repeated  the  arguments  which 
they  used  before  the  Chief  Judge,  and 
referred  to 

Ex  parte  Piercy,  ante  9 ;  a.  c.  Law 
Bep.  9  Chanc.  83, 
and 

The  Bankruptcy  Act,  1869,  s.  125, 
sub-sec.  9. 
Mr.  Boxburgh  and  Mr.  Beaumont,  for  the 
debtor,  were  not  called  on. 

Jauxs,  L.J. — The  contention  of  the  ap- 
pellants is  against  all  good  faith  and 
common  honesty.  They  hare  sold  to  the 
debtor  and  his  friends  the  business  from 
which  it  was  intended  that  he  should  de- 
rive profits,  and  they  now  want  to  take 
those  profits  away  &om  him.  The  mean- 
ing of  the  creditors'  resolutions  is  clear ; 
firom  the  very  nature  of  the  transaction 
future  estate  must  have  been  included  in 
the  purchase,  inasmuch  as  the  profits  of 
the  business  were  necessarily  included. 
The  decision  of  the  Chief  Judge  was 
right,  and  the  appeal  must  be  dismissed. 

Mellish,  L.J. — I  am  entirely  of  the 
same  opinion. 

Solicitors— Messrs.  Shum,  Crossmanft  Co.,  agents 
for  Messrs.  Sykes  &  Sou,  Eaddersfleld,  for  ap- 
pellants; Messrs.  Learoyd,  Learoyd  &  Peace, 
Xiondon  and  Hnddersfield,  for  respondent. 


y 


Be  8DIP80N ; 

Ex  parte  fubness. 


Lords  Jnsncn.' 

1874. 

April  24. 

Partnership—Death  of  Partners — Con- 
iintuttion  of  Business — Bankruptcy  of  S«r. 
viving  Partners — Priority  of  Creditors— 
Joint  and  Separate  Estate. 

Four  brothers  carried  on  business  toge- 
ther in  copartnership  under  articles  which 
provided,  that  if  either  or  any  of  the  part- 
ners should  die,  the  share  of  the  partner  so 
dying  should  be  ascertained  at  the  half 
yearly  stock-taking  next  after  his  death,  and 
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one-half  of  $veh  thare  should  remain  in  the 
j)artner*hip  business  for  three  yean,  and 
the  other  half  for  five  years,  from  such 
partner's  decease.  Two  of  the  partners 
died,  and  the  surviving  partners  eorUinued 
the  business  for  some  time-,  after  tahich 
they  filed  their  petition  for  liquidation.  The 
shares  of  the  deceased  partners  had  not 
been  ascertained; — Held  (affirming  the  de- 
cision of  the  Chief  Judge  in  Bankruptcy"), 
that  the  creditors  of  the  four  partners  had 
no  priority  over  the  creditors  of  the  sur- 
viving partners,  but  that  the  joint  assets 
of  the  four  which  remained  in  specie  must 
be  distributed  amongst  all  the  creditors 
rateaily. 

This 'vas  am  appeal  firom  a  decision  of 
Baoon,  C.J.,  reported  ante  p.  43,  where 
the  facts  and  anthorities  are  given  at 
length. 

Mr.  Be  Oex  and  Mr.  Ford  North  ap. 
peared  for  the  appellants,  the  creditors  of 
the  four  partners,  as  distingnished  from 
the  creditors  of  the  surviving  partners. 

ilfr.  A.  0.  Marten  and  Mr.  Ambrose  for 
the  respondents,  the  creditors  of  the  two 
sarviving  partners, 

LoBD  JnsnoE  James  said  he  thought 
the  decision  of  the  Chief  Jadge  right,  and 
concurred  with  his  judgment. 

LoK]}  JusTiCB  Mellish  said  —  The 
question  before  us  is,  whether,  according 
to  the  true  construction  of  the  articles  of 
partnership,  the  interest  of  a  deceased 
partner  in  the  assets  did  not  pass  imme- 
diutely  on  the  death  of  such  partner.  I 
am  of  opinion  that  it  did.  The  articles 
provided  that,  in  case  either  or  any  of  the 
partners  should  die,  such  event  should  not 
dissolve  the  partnership ;  that  is  to  say, 
the  sorvivora  were  to  continue  partners 


inter  se.  It  clearly  does  not  mean  that 
the  executors  were  to  be  partners,  but 
that  iJke  survivors  should  conianne  to  be 
partners,  and  might  deal  with  the  assets 
as  they  pleased  for  the  purposes  of  the 
continuing  business,  and  not  for  the  pur- 
pose of  winding  it  up,  as  in  the  ordinary 
case  they  must  have  done.  The  share  <^ 
a  partner  dying  is  to  be  ascertained  at  the 
succeeding  half>yearly  stock-taking  after 
his  death,  and  the  balance  then  found  to 
be  due  is  to  be  paid  in  a  particular  way. 

That,  in  my  opinion,  shews  clearly  that 
what  is  meant  by  "  the  share  "  is  the  sum 
to  be  paid  to  the  executors  in  respect  of 
the  share  of  the  deceased.  The  construe- 
tion  is  rendered  stiU  more  clear  by  the 
subsequent  stipulation ;  that  2002.,  part 
of  the  purchase  money,  is  to  be  paid  one 
month  after  the  death,  whether  the  stock- 
taking has  then  been  made  or  not.  I  am 
of  opinion  that  the  whole  interest  in  the 
assets  passed  immediately  upon  the  death 
of  one  partner  to  the  survivors,  and  the 
right  of  the  executors  was  to  have  the 
value  ascertained  in  a  particular  way,  and 
then  to  receive  the  amount  in  a  particular 
way.  The  ascertaining  of  the  value  of 
the  share  was  not,  as  it  appears  to  me,  a 
condition  precedent  to  the  passing  of  the 
property  in  the  assets,  but  they  passed 
directly  and  immediately  upon  the  death 
to  the  surviving  partoers.  The  appeal 
must  be  dismissed. 


Soliciton — Hessn.  Gregory,  Rowdies  &  Co, 
agents  for  Messrs.  Cooper  &  Sons,  HaneheaUr, 
for  the  appellants;  Messrs.  Fritchaid  &  £n- 
glefield,  agents  for  Messrs.  Boote  &  £dg>r, 
Manchester,  for  the  respondents. 
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Act  or  Bumavnct — /raudultnt  cmva/anee: 
fott  oontidenUion!  bill  of  tale:  eoii*\  —  la 
Angnst,  1870,  tiro  brothers,  trading  as  groeen, 
in  connderation  ot'fiOO/.,  preTiousTy  advanced 
by  their  father  and  brother,  as  to  the  greater 
part  npoD  a  rerbal  agreement  for  the  secoritj, 
executed  an  ogreemtint  to  assign  on  demand 
their  bnsineEs,  with  the  lease  of  their  premises 
(which  was  deposited),  stock-in-trade,  fixtures, 
utensils  and  book  debts,  with  a  proviso  that 
if  the  £002.  with  any  farther  advances  and  in- 
terest was  repaid,  the  agreement  should  be 
T(rid,  bat  if  not,  providing  for  the  sale  of  the 
I«Dperty  to  the  mortgagees  at  a  valuation,  and 

Kyment  of  the  balance  (if  any)  to  the  traders. 
Harch,  1873,  the  brother  making  the  ad- 
Tance,  and  who  was  employed  in  the  business, 
informed  bis  &tber  that  the  traders  were  in 
difficulties,  and  thereupon  demand  for  payment 
was  made.  On  the  4th  of  April  the  property 
was  valued  at  688/.,  and  on  the  fitb,  123J.,  the 
balance  over  the  amount  due,  was  paid  by  the 
father  and  brother  apon  an  assigument  of  the 
property,  which  comprised  all  the  traders'  pro- 
perty except  fumitura  worth  30/.,  which  was 
purwased  by  the  father  and  brother  at  the 
same  time.  The  deed  was  not  registered  as  a 
bill  of  sale,  but  possession  whs  forthwith 
taken,  and  a  circular  issued  to  the  wholesale 
dealers  who  were  the  principal  creditors,  inform- 
ing them  of  the  sale  of  the  business.  The  128/. 
and  the  30/.  were  spent  in  paving  two  cre- 
ditors, and  on  the  16th  of  April  the  traders  pre- 
sented a  petition  in  liquidation,  stating  their 
assets  to  to  be  nH,  and  their  debts  1,833/. : — 
HtUL  (affirming  the  decision  of  the  Segistrar 
sitting  as  Chief  Judge),  that  the  transaction 
conld  not  be  impeawed  as  an  act  of  bank- 
loptcy,  nor  (possession  having  been  taken) 
under  the  Bills  of  Sale  Act.  The  transaction, 
however,  being  one  that  required  investigation, 
the  trustee's  appeal  was  dismissed  without 
coats.    ExparUuari;  rt  Cook,  31 


-^  See  Composition —JSr  v«rU  Hoare;  rt 
Walton. 

AonniicATiox — Under  of  amount  dut  under  sum- 
mom  qfter  petition] — When  an  act  of  bank- 
ruptcy has  been  proved,  and  a  petition  for  adju- 
dication presented,  the  creditor  is  not  bound  to 
accept  an  offer  of  payment  of  the  debt,  but  is 
entitled  to  an  order  for  a^ndication.  Exparte 
Bast;  re  Whalley,  110 

Under  such  circumstances  an  adjournment  of  the 
petition,  in  order  to  give  the  debtor  time  for 
payment,  was  held  not  to  be  warranted  by 
section  8  of  the  Bankruptcy  Act,  1869.    Ibid. 


tubtegutnt  limitation:  juriidietion  to 
I  banicruptcy :  teeurtd  erediior :  rigkt  to  m 


nil/  bankiruptej/ :  tteurtd  ereiitor :  rigkt  to  vote  : 
rtgisiration  of  ultra  viret  retolutions']  —  The 
Court  of  Bankruptcy  has  power,  under  its 
general  jurisdiction,  to  annul  an  abjudication, 
indepenaently  of  any  express  power  given  to  it 
by  statute.    JSr  parte  Atkwortk  ;  re  Hoare,  142 

After  a  creditor  bad  filed  a  bankruptcy  petition 
i^inst  his  debtor,  the  debtor  himself  filed  a 
liquidation  petition.  An  abjudication  was  made 
on  the  creditors'  petition,  and  after  this  the  cre- 
ditors resolved  upon  a  liquidation : — H^d,  that, 
either  under  rule  266  of  1870,  or  under  its 
general  jurisdiction,  the  Court  had  power  to 
annul  the  abjudication.    Ibid. 

The  creditors  of  a  debtor  at  their  first  meeting 
resolved  on  an  a(^'oumment  Some  of  the  cre- 
ditors who  voted  in  &vonr  of  the  a<^'oanunent 
held  bills  of  exchange  and  bonds  of  the  debtor, 
which  they  did  not  produce.  If  tiieir  votes 
had  been  rtgected  the  a^oumment  would  not 
have_  been  duly  carried.  At  the  adjcHimed 
meeting  these  creditors  produced  their  bills  of 
exchange  and  bonds,  and  a  liquidation  was  then 
resolrea  npon  •.—Held,  that  the  production  of 
the  bills  and  bonds  at  the  a^jooined  meeting 
was  sufficient.    Ibid. 

A  secured  creditor,  who  TOtM  withoat  piodacia 
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big  gecnrity,  hj  so  doing  gives  up  the  benefit  of 
his  security,  bnt  his  Tote  is  not  invalidated.  Ibid. 
The  Begietrar  can  reject  siich  of  the  resolutions 
tendeted  to  him  for  registration  as  a^  tUtra 
vires,  and  register  the  rest.    Ibid. 

.—  Priority  of  English  oyer  IriiA  adjndicatJon, 
See  Partnership— firjjarfe/ufflM;  re  Cfffeardon, 

__  See  Execution  Creditor— £r  parU  Jamet; 
re  Condon, 

■—  See  Petitioning  Creditor. 

Affkai/— to  House  of  Lords,  when  alloved.  See 
Fraudulent  Prefeieaeo. 

BAHKBtTFTcr  —  penditia  proeeedingi  for  liota'da- 
turn:  cotl*  of  liquidation  out  of  ettaWy—Fot 
the  purposes  of  tne  292nd  Bule  in  Bankruptcy, 
whereby  it  bankruptcy  occurs  "  pending  pro- 
ceedings for  or  towards  liquidation  by  arrange- 
ment," the  costs  in  relation  to  such  proceedings 
are  made  payable  out  of  the  debtor's  estate, 
the  proceedings  will  be  deemed  to  be  pending  so 
long  as  the  Court  can  make  any  onier  there- 
under, »oA  the  creditors  under  the  subsequent 
bankruptcy  can  derive  a  benefit  from  them. 
Therefore  where  upon  a  petition  for  liquidation 
the  creditors  refused  to  pass  a  resolution  for 
liquidation  and  bankruptcy  ensued  next  day, 
but  the  receiver,  who  had  taken  possession  under 
the  liquidation,  bad  not  been  discharged 
before  the  trustee  in  bankruptcy  was  appointed, 
it  was  held  that  the  proceedings  in  liquidation 
were  for  the  purposes  of  the  above  role  pending 
when  the  bankruptcy  occurred.  Ex  parte 
Jeffery;  re  Haviei,  27 

The  decision  below  afi&rmed.    See  page  1. 


—  Who  may  be  a  bankrupt. 
Women's  Property  Act, 


See  Married 


BimtBUFT's  PuoPBBTTf — mamoge  tettlemeni:  co- 
venant by  husband  to  settle  after  acquired  pro- 
perty :  Mores  registered  in  name  of  bankrupt] — 
C,  by  a  settlement  made  before  his  marriage 
assigned  a  policy  and  some  fHirniture  to  trustees 
fbr  the  benefit  of  his  wife  and  the  children  of 
the  marriage,  and  also  covenanted  that  all  other 
real  or  personal  estate  of  which  he  should  bo- 
come  seized,  possessed  or  entitled  during  the 
coverture,  should  be  transferred  to  the  trustees 
upon  trusts  thereby  declared,  No  trusts  of  the 
after  acquired  property  were  declared  in  the 
settlement  After  the  marriage  and  when  0. 
was  still  solvent  he  purchased  some  shares; 
the  shares  were  registered  in  his  name  and  he 
held  the  certificates.  Subsequently  he  filed  a 
petition  for  liquidation,  and  the  trustee  in  the 
Uqoidation  claimed  these  shares,  as  against  the 
trustees  of  the  settlement: — Held  (reversing 
the  decision  of  the  County  Court  Judge),  that 
0.  could  not  be  allowed  in  this  way  to  with- 
draw the  whole  of  his  property  from  his  cre- 


ditors, and  that  the  shares  must  be  handed  to  the 
trustee  in  the  liquidation.  Ex  parte  BoUamd;. 
re  Clint,  16 
Sardey  r.  Green  (12  Beav.  182;  s.  c.  18  Law 
J,  Bep,  (ir.s,)  Chanc-  480),  and  Lewis  v,  Itadoeht 
(8  Ves,  IdO  and  17  Tes.  48),  con«idered.    Ibid. 

Lien  fat  Freight.    See  Charter-{>art7. 

—  When  it  passes  to  the  afsi^ees,  See  Stoppa^ 
in  Transitu. 

«n-  apparent  possesision,    See  Bill  of  Sale, 

— —  See  Inspectorship  Deed. 

BaL  at  EzcBAKOi.  See  Forei^  Bill  of  Bsohange. 
Stamp. 

Bnx  OF  Saxb — oondiHon  to  he  written  on  same  in- 
strument :  payment  by  instalments]  —  A  parol 
arrangement  to  repay  by  instalments  a  loan 
secured  by  a  bill  of  sale  is  a  condition  within 
the  meaning  of  the  2nd  section  of  the  Bills 
of  Sale  Act,  and  as  such  most  be  reduced  into 
writing  and  appear  on  the  registered  copy  of 
the  bill  of  sale,  otherwise  the  latter  will  be  void 
against  a  trustee  in  bankruptcy.  Ex  parts 
Southam;  re  Southam,  39 

— —  apparent  possession :  formal  possession] — 
To  defeat  the  title  of  the  holder  of  an  un- 
registered bill  of  sale  of  chattels   as   against 

■  the  trustee  under  the  liquidation  of  the  mort- 
gagor, it  is  sufiEicient  that  the  chattels  are,  at  the 
commencement  of  the  liquidation,  in  the  visibls 
possession  of  the  mortgagor,  even  though  the 
mortgagee  has  taken  possession,  so  as  to  pre- 
vent the  goods  being  removed  by  any  one  else, 
and  with  Uie  bona  fids  intention  of  himself  re- 
moving them  fortliwith.  Ex  parts  Jay;  re 
Blenkhom,  122 

In  order  to  defeat  the  title  of  the  trustee  in  iMnk- 
ruptcy  of  the  mortgagor,  the  Bills  of  Sale  Act 
requires  that  much  more  should  be  done  by  the 
mortgagee  than  would  be  necessary  with  re- 
ference to  the  doctrine  of  reputed  ownership. 
Ibid, 

Two  ladies  executed,  on  the  16th  of  Jane,  1873, 
a  bill  of  sale  of  all  their  f^nitnre  and  other 
effects,  including  some  cows  and  a  pony,  to 
secure  the  repayment  of  a  loan  of  144/.  The 
bill  of  sale  was  never  registered.  On  the  10th 
of  Febmaiy,  1874,  the  mortgagee  put  two  men 
into  possession.  These  men  slept  in  the  house, 
but  tne  mortgagors  continued  to  use  the  fomi- 
ture  and  other  articles  just  as  before.  They 
retained  the  keys  of  the  premises  and  used  the 
pony  when  they  pleased,  and  the  cows  wars 
milked  by  their  servant  On  the  morning  of 
the  14th  of  February  the  men  in  poasessios 
commenced  removing  the  ftimitare  and  packing 
it  into  vans  which  had  been  brought  there,  the 
vans,  while  they  were  being  loaded,  standing  on 
a  drive  inside  the  premise  ooenpied  t^  the 
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mortgagoM.  In  tbe  afternoon  the  vans  irith 
the  fomitore  and  also  the  cows  and  tho  pony 
vere  taken  away.  Bnt  before  this  had  been 
done,  about  noon  the  same  day,  the  mortgagors 
filed  a  liquidation  petition: — Held,  that  the 
mortgagee  nad  done  enough  before  the  petition 
\ras  filed  to  take  the  goods  out  of  Uie  possession 
or  apparent  possession  of  the  mortgagoia.  That 
up  to  the  morning  of  the  14th  of  February,  the 
mortgagee's  possession  was  only  a  formal  one, 
and  inasmuch  as  the  mortgagors  had,  on  the 
nth  of  Febmaiy,  committed  an  act  of  bank- 
ruptcy, by  ezneuting  a  second  mortgage  of  their 
ftirniture  and  other  effects  (which  formed  sub- 
stantially their  whole  property)  to  secure  an 
antecedent  debt,  that  the  trustee  under  the 
liquidation  was  entitled  to  the  goods.    Ibid. 

——  mnrlgagt  hy  under-lettee  of  trade  fixture*  : 
power  of  sale :  registration] — The  lessee  of  a 
public-house  who  under  a  covenant  in  the  lease 
WAS  bound  to  deliver  up  to  the  lessor  all  the 
fixtures  on  the  premises,  tenant's  fixtures  put 
up  for  trade  excepted,  demised  by  way  of  mort- 
gage the  leasehold  premises  (including  tenant's 
fixtures)  to  a  mortgagee  for  the  resiilue  of  the 
term  less  three  days.  The  mortgage  deed  con- 
tained a  power  of  sale  by  which  it  was  provided 
that  in  case  of  default  the  mortgagee  might  sell 
the  demixed  premises  or  any  part  thereof  either 
for  the  term  thereby  granted,  or  for  the  whole 
term  granted  by  the  original  lease,  and  either 
together  or  in  parcels,  with  a  proviso  that  after 
any  sale  the  mortgagor  should  stand  possessed 
of  the  last  three  days  of  the  original  term  in 
trust  for  the  purchaser : — Beld,  that  the  mort- 
gage deed  did  not  empower  the  mortgagee  to 
take  the  fixtures  and  sell  them  separately  firom 
the  public-house,  and  that  consequently  it  was 
not  requisite  that  the  deed  should  be  registered 
under  the  Bills  of  Sale  Act.  Ei  parte  Bardai/  ; 
n  Joyce,  137 

The  te«t  whether  the  Act  applies  in  such  a  case 
is,  whether  the  mortgage  deed  gives  power  to 
the  mortgagee  to  sever  the  fixtures  and  sell 
them  separately  from  the  house — Ex  parte 
Dagtish;  re  Wilde  (42  Law  J.  Rep.  (N.8.)Bankr. 
102)  considered  and  distinguished.    Ibid. 

See  Act  of  Bankraptcy. 

CnxnTm-TAvn— lien /or freight :  voyage  not  oom' 
tntnctd] — It  was  provided  by  a  charter-party 
that  2d0{.,  part  of  the  freight,  should  be  ad- 
vanced in  cash  on  signing  bills  of  lading  and 
clearing  at  the  Custom-house,  and  that  for  the 
security  and  payment  of  all  freight,  dead 
freight,  demurrage  and  other  charges,  the 
master  or  owners  should  have  an  absolute  lien 
and  charge  on  the  cargo.  The  ship  was  loaded 
and  cleared  at  the  Custom-house,  but  the_  250/. 
was  not  paid,  and  consequently  the  captain  did 
not  sign  bills  of  lading,  and  tlie  ship  never 
stfurted  on  her  vovage.  The  charterer  having 
become  iosolvent,  Lis  trustee  in  liquidation  gave 


notice  to  the  owner  that  he  disclaimed  all  in- 
terest under  the  charter-party.  The  owner 
claimed  a  lien  on  the  cargo  for  the  2S0/.  as 
freight,  but  it  was  held,  affirming  the  de- 
cision of  the  Chief  Judge  in  Bankruptcy,  that 
the  ship  never  having  earned  or  commenced  to 
earn  flight,  no  lien  arose.  Ex  parte  NyMm  ; 
tn  re  Child,  21 

CoicposTnoK— ^>oiwr  of  creditors  to  reduce :  dis- 
sentient erediCors] — Creditors  have  power  by 
means  of  an  extraordinary  resolution  to  reduce 
the  amount  payable  under  a  composition  ;  and 
creditors  who  had  agreed  to  the  original  reso- 
lution, but  dissented  fivm  the  resolution  for  the 
reduction,  are  nevertheless  bound  by  the  latter 
resolution  when  duly  passed.  Ex  parte  The 
Baddiffe  Investment  Co. ;  re  Glover,  4 

The  word  "persons"  in  the  126th  section  of  the 
Bankruptcy  Act,  1860,  does  not  include  creditors. 
Ibid. 

—^tender:  mistake  of  trustee:  iiyunction  to 
stay  action] — VHien  under  a  composition  ar- 
rangement a  trustee  is  appointed  by  the  credi- 
tors, the  debtor  is  not  liable  for  any  default  of 
the  trustee  in  paying  the  composition.  Ex  parte 
Waterer ;  re  Tea/lor,  26 

A  creditor  holding  a  security  of  uncertain  value, 
was  inserted  in  the  debtor's  statement  for  an 
estimated  balance.  The  trustee  did  not  pay  or 
tender  the  composition  on  the  amount,  bnt 
(wrongly)  required  the  creditor  to  prove  his  debt. 
The  (Creditor  having  commenced  an  action  for 
his  original  debt  against  the  debtor, — Held, 
that  it  ought  to  be  restrained.     Ibid. 

The  trustee  under  a  composition  is  not  bound  to 
tender  the  composition,  letiibU,    Ibid. 

— ^  act  of  bankruptcy:  adjudication] — In  1870 
W.  mortgaged  a  lease  of  certain  premises  to 
E.  to  secure  600<.  In  November,  1872,  W.  filed 
a  petition  for  liquidation,  and  in  December  the 
creditor*  passed  a  resolution  for  composition, 
which  was  duly  confirmed  and  registered,  but 
the  composition  was  not  paid.  In  March,  1878, 
W.  again  mortgaged  the  lease  to  H.  to  secnre 
"JWl.,  which  included  the  600/.,  &c.,  then  owing 
to  H.  In  Hay,  1878,  W.  was  abjudicated 
bankrupt,  the  act  of  bankruptcy  alleged  being 
the  presentation  of  the  above  petition.  An 
application  by  H.  to  the  County  Court  to  have 
the  mortgage  declared  a  valid  security,  and  for 
an  account,  was  dismissed : — Held,  on  appeal, 
that  the  debtor  having  been  lett  master  of  his 
afibirs  by  the  composition,  the  second  mortgage, 
which  was  merely  in  substitution  of  the  first, 
was  not  invalidnte<l  by  the  petition  for  liquida- 
tion, and  the  order  of  the  County  Court  waa 
discharged.    Ex  parte  Hoart ;  re  Walton,  38 

disputed  debt:  failure  to  peuf  composition. 

action  at  latfo]— In  February,  1871,  H.  effected  a 
composition  with  bis  creditors.  The  proof  of 
one  of  the  creditors,  E.,  wa«  disputed,  and 
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was  only  settled  by  tlie  Jadge  on  the  29th  of 
July,  1873.  The  compoeition  on  the  amount 
as  settled  was  not  then  paid  at  once,  but  the 
solicitors  of  both  parties  -waited  till  the  order 
was  drawn  up  and  signed  hj  the  registrar. 
On  the  22nd  of  August,  1873,  the  debtors  asked 
to  be  allowed  to  pay  the  composition  partly  in 
cash  and  '^^ly  in  bills  at  two  and  four 
months.  This  request  was  refused,  and  K. 
then  said  that  the  composition  not  having  been 
paid  he  should  commence  an  action  for  the 
whole  debt.  On  the  27th  of  August  the  regis- 
trar signed  the  order,  and  on  the  same  day 
the  debtors  tendered  payment  of  the  composition 
in  cash.  This  was  refused,  and  an  action  for 
the  original  debt  commenoed  on  the  29th  of 
August: — Held  (affirming  the  decision  of  the 
County  Court  Judge),  that  it  would  be  inequi- 
table to  allow  K.  to  proceed  with  the  action. 
EzfarU  King;  re  Harper,  4\ 

CoMPOsmoM  {continued) — benevolent  tnoiivet:  order 
qfdhcharye:  distentient  creditor] — All  the  credi- 
tors of  K.,  except  one,  agreed  to  accept  a  com- 
poMtion,  and,  having  the  necessanr  nu^jority,  gave 
the  debtor  his  discharge.  The  dissentient  credi- 
tor applied  to  the  County  Cotirt  to  have  the 
order  of  discharge  rescinded,  on  the  ground 
that  it  had  been  granted  without  proper  car* 
and  from  motives  of  benevolence.  From  the 
evidence  it  appeared  that  the  creditors  did  not 
wish  to  see  the  debtor  ruined,  and  also  that  the 
main  part  of  the  debtor's  property  consisted  of 
an  equity  of  redemption  which  might  have 
taken  time  to  realize.  No  case  of  fraud  having 
been  proved  the  County  Court  Judge  refiised  the 
application,  and  this  (iecision  was  affirmed  both 
by  the  Chief  Judge  and  on  appeal  by  the  full 
Court    Ex  parte  Lintley;  n  Harper,  84 

.  —  drpoHt  nf  deeds :  coUaterat  teeuriiy :  juritdic- 
tion  at  to  forfeiture] — A  bank  allowed  T.  and  J., 
partners,  to  overdraw  their  account,  having 
good  security  from  deposit  of  deeds  relating  to 
separate  property  of  T.  The  two  partners  pre- 
sented their  petition,  and  the  bank  voted  in 
favour  of  resolutions  for  composition,  the  resolu- 
tions saying  nothing  about  their  security. 
Afterwards,  in  accordance  with  the  resolutions, 
a  deed  was  executed,  and  this  distinctly  reserved 
to  the  bank  their  collateral  security.  The  com- 
position was  paid  to  all  the  creditors,  including 
the  bank.  On  the  application  of  T.  the  County 
Court  Judge  declared  the  securities  forfeited,  and 
directed  the  bank  to  deliver  them  u^  to  T. : — 
Hdd,  on  appeal  (reversing  the  decision  of  the 
County  Court  Judge),  that  in  a  composition  the 
County  Court  Judge  had  no  jurisdiction  to 
make  such  an  order,  and  that  the  bank  wore 
entitled  to  retain  their  securities.  Ex  parte  The 
Maneheiter  and  Liverpool  JHstriot  Banking  Co. ; 
rt  LUtler,  73 

^.^  tight  to  take  proof  off  the  /He]  ~Vf.  ten- 
dered  a   proof  of  a  debt)   and   voted   at   a 


first  meeting  in  &TOur  of  a  composition.  At 
the  second  meeting,  being  advised  tbat  his  proof 
might  prejudice  a  security  he  held,  he  denred 
to  withdraw  it.  The  composition  fell  through, 
and  therefore  the  vote  at  the  first  meeting  had 
no  effect.  The  registrar  decUned  to  allow  the 
proof  to  be  taken  off  the  file : — Held,  that  under 
the  circumstances  the  proof  might  be  taken  off 
the  file.  Ex  parte  WiUianu;re  WitUaww,  lOi 

^—  See  Liquidation — Ex  parte  Browning  ;  f» 
Mark*. 

CojrraKPT  OP  CotTKT — order  of  dieeiarge :  eon- 
duct  oj  debtor :  committal] — ^Debtors  were  em- 
ployed by  trustees  in  a  liquidation  to  realise  the 
stock  and  collect  the  book  debts,  and  it  ap- 
peared that  one  of  them  had,  after  they  had  re- 
ceived their  order  of  discharge,  applied  some  of 
the  partnership^  assets  obtained  in  this  way  in 
payment  of  his  private  creditors: — Bdd,  on 
appeal,  that  the  County  Court  Judge  had  au- 
thority to  commit  him  for  contempt  of  Court. 
ExparU  Water*;  re  Waters,  128 

Costs— of  liquidation  where  bankrup^^y  occnis 
afterwards.    See  liquidation. 

—  See  Practice. 

DasTOB  Smotovi— petition  for  adjudication  hy 
summoning  creditor :  receiver :  payment  to  ntn- 
moning  creditor] — A  petition  for  sidjudication  of 
bankruptcy  in  defaiUt  of  compliance  with  a 
debtor's  summons  having  been  presented  by  the 
summoning  creditor  and  a  receiver  appointed 
under  the  13th  sec  of  the  Bankruptcy  Act,  1869, 
such  receiver  is  an  officer  of  the  Court,  aiid  has 
no  power  to  authorise  the  payment  of  any 
money  of  the  debtor  except  under  the  authority 
of  the  Court.  Therefore,  where  under  such  cir- 
cumstances the  debtor,  with  the  knowledge  and 
consent  of  the  receiver,  paid  a  sum  of  money 
to  the  summoning  creditor  and  the  petition  for 
adjudication  was  dismissed,  but  before  such  dis- 
missal the  debtor  had  been  ac(judicated  bank- 
rupt upon  the  petition  of  an<^er  creditor, — 
Held,  affirming  the  decision  of  the  registrar, 
that  the  payment  to  the  summoning  ^editor 
was  a  flraad  upon  the  rights  of  the  trustee  in 
the  bankruptcy,  and  he  was  ordered  to  pay  to 
such  trustee  the  money  he  had  received,  with 
interest  at  4^.  per  cent.  Ex  parte  Jay ;  rt 
Powia,  fi4 

■  ■  particnlare  of  demand:  registered  oficeT 
of  banking  company] — B.  filed  an  affidavit, 
on  which  a  debtors  summons  was  issued, 
and  therein  stated  that  he  was  the  public 
registered  officer  of  a  company,  and  that  he  was 
daly  authorised  by  the  company  to  make  ths 
affidavit,  but  he  did  not  say  tbat  he  was  autho- 
rised to  sue  out  the  summons ;  an  objection  was 
taken  to  this,  but  the  Court  held  that  rule  19  of 
the  Bankruptcy  Rolee,  1870,  had  be^  soA- 
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CMittly  oompU«d  with,  and  dismiased  th«  a^teaL 
£x  parte  Lowenthal ;  re  Louxnthal,  81 
This  decisioD  affirmed.    See  page  132. 

■  disputed  claim :  part  of  debt  claimed  ad- 
mUtea:  diemieeal  of  tummotu:  staying  pro- 
ettdiitat:  affidavit]  —  When  the  person  sum- 
moned by  a  debtor  s  snmmons  merelj  denies  by 
hi*  affidfaTit  that  hs  is  indebted  to  the  sum- 
moning creditor  in  the  amount  claimed,  but  it 
appears  that  he  admits  a  debt  of  more  than  601., 
there  being  a  bona  fide  dispute  as  to  the  amount, 
the  summons  ought  not  to  be  dismissed,  but  the 
proceedings  upon  it  ought  to  be  stayed  pending 
the  trial  of  the  validity  of  the  debt  claimed. 
St  parte  Boaan  ;  rt  Ktidell,  96 

An  affidaTit  in  the  above  form,  though  not  strictly 
in  accordance  with  the  provisions  of  section  7  of 
the  Bankruptcy  Act,  1860,  yet,  as  it  is  in  accord- 
ance with  No.  8  of  the  Baiikmptcy  Forms,  1870, 
issofBcient  to  give  the  person  summoned  a  locus 
standi  upon  an  application  to  dismiss  the  stun- 
mons.    Ibid. 

^—  See  Acljndication. 

DncLanuB  o*  Lkasb — extensio»  of  <mm  for  <iw- 
WotoMr] — Where  an  extension  of  the  twenty- 
eight  days  aitar  request  within  which  a  trustee 
must  (under  section  24  of  the  Bankruptcy  Act, 
I860),  declare  bis  option  of  disclaiming  a  lease, 
is  required  in  order  to  obtain  the  sanction  of  the 
Court  under  the  rules  of  1871  (rale  28),  the 
practice  of  the  Court  is  to  grant  the  extension  if 
the  application  is  made  within  the  twenty-eight 
days,  but  not  otherwise.  Ex  parte  Lovering ;  re 
Jones,  94 

The  Court  can  extend  the  time  afterwards. 
SenMe;  but  it  would  onlv  do  so  under  very 
special  ciicumstances.    Ibid. 

Ciicnmstancra  under  which  such  an  order  was  re- 
fused.   Ibid. 

ErmiNci— Unstamped  order  to  pay.    See  Stamp. 

EzBCunoK  CsKDrroR — seieure  b^ort  act  of  bank- 
ruptev :  debt  under  502.]— The  sheriff  seisM  under 
a  wnt  for  a  jud^ent  debt  exceeding  60{. ;  sub- 
sequently he  seized  under  another  writ  for  a 
jndg^ent  debt  under  60/. ;  no  sale  was  made 
under  either.  The  debtor  presented  his  petition 
for  liquidation,  and  the  trustee  applied  for  an 
injunction  to  restrain  the  judgment  creditors 
fiiom  piv>ceediDg  to  execute  their  writs : — Held, 
that  no  injunction  could  be  granted  against  the 
creditor  whose  debt  was  under  501.  Ex  parte 
Lowering;  re  Peacock,  68 

—  pmmmt  tosheriffbrfore  execution  levied :  pay- 
nuiU  by  skerif  to  execution  ertdHor  brfore  notice 
<^  bankruptcy']— IHaaBy  paid  by  a  tiader  to  a 
sheriffs  officer  in  part  payment  of  the  execution 
creditor's  debt  and  in  order  to  prevent  the 
levying  of  execution  is  not  within  the  87th 
section  of  the  Bankruptcy  Act,  1869,  relating  to 

TUvm  Sbbibs,  43.— Baiou, 


proceeds  of  sale  of  goods  taken  in  execution,  and 
if  accepted  by  the  creditor,  may  be  retained 
by  him  notwithstanding  the  bankruptcy  of  the 
debtor  within  fourteen  days.  Decision  below 
(reported  anU,  page  86)  overruled.  Ex  parte 
Brooke;  in  re  HassaU,  49 

——SMnre  and  sale:  refunding  proceeds  of 
execution  paid  to  creditor  after  fourteen  days\ 
—Where  the  sheriff  has  paid  to  the  execu- 
tion creditor  the  proceeds  of  an  execution  for  a 
sum  of  more  than  60/.  against  the  goods  of  a 
trader,  after  retaining  the  same  for  fcmrteen 
days,  according  to  the  provisions  of  section  87 
of  the  Bankruptcy  Act,  1869,  the  creditor  is  en- 
titled to  retain  the  amount  notwithstanding  the 
bankruptcy  of  the  debtor  within  a  year  from  the 
seizure  and  nJe.  Ex  parte  Villars  ;  re  Sogers,  76 

^_  liquidation  petition:  notice  to  sheriff:  failure 
of  creditors    to   pass  resolutions:    trustee   in 
bankruptcy :  payment  to,  under  mistake  of  law] 
— ^£zecutu>n  for  a  debt  above  60/.  was  levied 
on  the   goods  of  a  trader    on  the  17th    of 
I^ovember.      On   the    18th  of  November  the 
debtor  filed  a  liquidation  petition.    On  the  22nd 
of  November  the  sheriff  sold,  and  the  same  day 
notice  of  the  petition  was  served  on  him.    On 
the  16th  of  December  the  creditors  met,  and 
separated  without  passing  any  resolutions.    On 
the  17  th  of  December  the  sheriff  paid  the  pro- 
ceeds of  the  sale  to  the  execution  creditor.     On 
the  19th  of  December  a  petition  in  bankruptcy 
was  presented  against  the  debtor,  stating  the 
filing  of  the  liquidation  petition  and  the  pro- 
ceedmgs  thereunder,  and  on  the  10th  of  January 
an  adjudication  was  made  : — Held,  that  the  pro- 
ceedings under  the  liquidation  petition  came  to 
an  end  on  the  16th  of  December,   and  that, 
consequently,  the  execution  creditor  was  entitled 
to  the  proceeds  of  the  sale.    Ex  parte  James; 
re  Condon,  107 
On  the  23rd  of  Febmaiy  the  execution  creditor, 
upon  the  authority  of  a  decirion  of  the  Court 
of  Appeal,  which  was  afterwards  reversed,  paid 
the  proceeds  of  the  sale  to  the  trustee  under  the 
bankruptcy: — Hdd,  that  though  this  was  a 
voluntary  payment  made  under  a  mistake  of 
law,  yet  the  trustee,  being  an  officer  of  the 
Court,  was  bound  to  repay  the  money  to  the 
person  properly  entitled  to  it.    Ibid. 
An  application  for  an  adjudication  under  rule  267 
ought  to  be  made  by  petition.    Ibid. 

FoBnoK  Bnx  o»  Exchanob— «o<m«  of  dishonour] 

Though  a  foreign  bill  of  exchange  mnst  bo 

presented  by  a  notaiy  public  and  protested,  to 
render  the  drawer  liable,  notice  to  the  drawer 
that  the  bill  has  been  "  duly  presented  for  pay- 
ment and  dishonoured,"  is  sufficient  without 
specific  notice  of  protest  Ex  parte  Lowenthal  ; 
re  LotKnthal,  83 

Fbaodclekt   CoirvBtAKCB.    See   Act  of  Bank* 
mptoy. 
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jBAtTDTTLENT  Prkfbskkcb— j)a^M  in  ffood  faith: 
appeal  to  House  of  Lordt] — The  concluding 
words  of  section  92  of  the  Bankruptcy  Act,  1 869 
(ns  to  fraudulent  preferences),  which  protect 
the  rights  of  "«  purchaser,  payee  or  incum- 
brancer in  good  faith,  and  for  raJuable  conside- 
ration," apply  to  persons  preferred  by  the 
bankrupt,  who  are  ignorant  that  they  are  being 
preferred,  and  not  merely  to  third  parties 
dealing  for  value  with  persons  so  preferred.  Ex 
parte  Butcher  ;  re  Melarum,  98 

Tms  construction  is  not  to  exdude  &om  protection 
third  parties  innocently  dealing  for  value  with 
persons  who  have  knowingly  accepted  a  prefer- 
ence.   Ibid. 

Appeal  to  House  of  Lords  not  allowed  in  the  case 
of  a  small  debt  on  the  ground  that  it  would  de- 
termine the  right  to  larger  sums.    Ibid. 

Inspbctobship  Dkbd— «<a<«  and  effects  of  debtor : 
expectant  interut  not  et^foreeaNe :  after  acquired 
propertt/]  —  By  a  deed  of  inspectorship,  re- 
gistered under  the  Bankruptcy  Act,  1861,  s. 
192,  it  was  provided  that  all  the  estate  and 
electa  of  P.,  the  debtor,  should  be  administered 
in  accordance  with  the  bankrupt  law.  At  the 
date  of  the  deed  there  was  in  existence  an 
agreement  between  railway  companies,  to  which 
F.  was  no  party,  by  which  it  was  agreed  that 
the  contract  for  the  execution  of  the  works 
therein  referred  to  should  be  let  to  P.  or  his 
nominee.  F.  afterwards  and  during  the  con- 
tinuance of  the  inspectorship  nominated  con- 
tractors, and  received  from  them  a  sum  of 
8,600/.  for  so  doing : — Held,  that  this  sum  was 
no  put  of  the  estate  and  efibcts  of  the  debtor  at 
the  date  of  the  deed ;  also,  that  upon  ths  con- 
struction of  the  deed,  after  acquired  property 
was  not  included  therein.  Ex  parte  Purcg;  in 
rt  Piercy,  9 

Intkrest.    See  Trustee. 

JusisniCTiOK — qf  court  of  bankruptcy  to  tet  aside 
a  tale  of  partnership  assets  by  order  of  Court  oj 
Chancery:  partnership:  book  debts] — ^The  72nd 
section  of  the  Bankruptcy  Act,  1869,  does  not 
give  the  Court  of  Banlmiptcy  jurisdiction  over 
property  or  the  owners  of  property  not  vested 
m  the  assignee  and  not  originally  subject  to  the 
administration  in  bankruptcy.  Still  less  docs  it 
authorise  that  Court  when  a  decree  for  sale  and 
accounts  has  been  made  in  a  Chancery  suit 
against  solvent  partners  of  a  bankrupt  to  treat 
such  a  decree  as  giving  rights  to  be  worked 
out  in  bankruptcy  and  not  in  Chancery,  and  the 
Court  being  of  opinion  on  the  merits  that  the 
sale  was  bona  fide,  but  not  being  satisfied  that 
there  was  not  material  error  in  the  mode  in 
which  the  value  of  the  bankrupt's  interest  had 
been  arrived  at,  directed,  with  the  consent  of 
the  purchaser,  an  enquiry  whether  any  further 
sum  ought  to  be  paid  by  him  to  make  up  the 
proper  value  of  the  bankrupt's  interest.  Ex 
parte  Mauls;  re  Motion.    Maule  v.  Davis,  59 

The  137th  of  the  Bankrupt  Law  Consolidation 


Act,  1861,  wliidi  makes  it  neeeaaaiy  that  aa 
assignee  should  have  the  sanction  of  the  Coort 
of   Bankruptcy  to  justify  him  in  selling  by 

Private  contract  all  or  any  of  the  book  debta 
ue  or  growing  due  to  the  bankrupt,  and  the 
books  relating  thereto  and  the  goodwill  of  his 
trade  or  business,  relates  to  the  sale  of  book 
debts,  &c,  belonging  to  the  bankrupt  only,  and 
not  to  the  book  de^^  &c,  of  a  dissolved  part- 
nership, of  whidi  only  one  partner  is  bankrupt, 
such  book  debts,  &c.,  not  being  assets  dis- 
tributable or  saleable  in  the  bankrupt^.    Ilud. 

LsisB.    See  Disclaimer  of  Lease. 

Lien — for  freight.    See  Charter  Party. 

IdQirn>4Tl0!i— «<i/e  by  trustee  of  the  whole  of  debtor's 
estate:  earnings  of  debtor  <^fler  liquidation']  — 
Creditors  agreed  to  dispose  of  the  whole  of  a 
debtor's  estate  to  a  purchaser  in  consideration 
of  a  sum  agreed  to  he  paid  by  the  purchaser  by 
instalments,  the  debtor  himself  agreeing  to  pay 
a  small  part  of  such  sum  out  of  his  future 
earnings.  The  debtor's  business  was  then  con- 
tinned  by  the  purchaser  and  himself.  All  the 
instalments  were  duly  paid,  but  the  creditors 
having  become  hostile  to  the  debtor,  refiised  to 
grant  him  his  order  of  discharge,  and  attempted 
to  possess  themselves  of  the  profits  he  had 
acquired  in  his  business  since  the  agreement : — 
Hdd  (affirming  the  decision  of  the  County  Court 
Judge),  that  it  would  be  inequitable  to  allow 
the  creditors  to  claim  the  profits  of  the  business 
merely  because  the  order  of  discharge  had  not 
been  formally  granted.  Ex  parte  TinJter;  n 
France,  91 

Affirmed,  on  appeal.    Seepage  147. 

— ^—  ri^ht  to  money  paid  into  court] — The  defend- 
ants in  an  action  upon  a  bill  of  exchange  paid  a 
sum  of  money  into  Court  to  abide  the  event. 
The  matters  in  dispute  were  snbseqnently  re- 
ferred to  arbitration ;  and  before  any  award 
had  been  made  by  the  arbitrator,  the  doendants 
went  into  liquidation  of  their  afiairs  by  arrange- 
ment. The  trustee  in  the  liquidation  claimed 
the  money  in  Court : — Held,  that  the  plaintiff  in 
the  action  was  entitled  to  be  paid  thereout  the 
amount  of  his  debt  and  costs,  and  there  must  be 
an  inquiry  to  ascertain  this  amount.  Ex  parte 
Tate;  reKeyrcorth,  102 

.^—  removal  of  trustee  and  committee  of  inspection: 
summoning  creditors' meeting  :  rules] — In  a  li- 
quidation by  arrangement  a  meeting  of  creditors, 
for  the  purpose  of  removing  the  trustee  and  any 
member  of  the  committre  of  inspection,  and  for 
appointing  othei-a,  is  properly  summoned  under 
rules  304  or  305  of  the  General  Bules  in  Bank- 
ruptcy,  18(0,  and  rule  120  is  not  applicable  to 
such  a  case,  but  relates  to  cases  of  bankruptcy 
only.    Ei  parte  Hopkins  ;  re  Hart,  127 

The  General  Kules  in  Bankruptcy,  1870,  com- 
prise two  distinct  sets  of  roles ;  the  one  set 
relating  to  cases  of  bankruptcy,  the  other  to 
cases  of  liquidation  by  arrangement.    Ibid, 
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—  tint  mteting  of  ortdiU^t  dealing  with  aitett  : 
eompotUitm] — A  petition  for  liquidation  by  ar- 
langement  having  been  filed  by  a  debtor  trading 
in  partnership,  a  reaolntion  vas  passed  at  the 
first  meeting  of  his  creditors,  that  his  afiiiirs 
shonld  be  liquidated  by  arrangement,  for  the 
appointment  of  a  trustee  and  committee  of 
inspection,  and  the  discharge  of  the  debtor.  The 
reeolntlon  also  purported  to  authorise  the  tmatee 
to  sell  a  specific  part  of  the  debtor's  property  for 
such  a  snm  as  would  pay  the  costs  of  tlie  liqui- 
dation, and  a  oomporition  of  Is.  in  the  pound  to 
be  paid  to  his  separate  creditors.  This  resolu- 
tion was  registered : — Held,  that  so  much  of 
the  resolution  as  authorised  the  trustee  to  sell 
and  make  a  composition  was  ultra  tiree  and 
Toid,  bat  that  the  rest  of  the  resolution  was 
yalid,  and  the  liquidation  must  proceed  there- 
under.   Ex  parte  Browning  ;  re  Marks,  129 

—  liquidation  petition :  first  meeting  oferediiors : 
notice :  signature  by  dtbtoi's  attomty\  —  The 
notices  summoning  the  first  general  meeting  of 
the  creditors  under  a  liquidation  petition  were 
signed  with  the  name  of  the  debtor's  attorney, 
but  the  signature  was  affixed  by  the  clerk  of  the 
attorney  by  his  direction: — Hdd  (reversing  the 
decision  of  the  Judge  of.  the  County  Court), 
that  the  rules  had  been  sufficiently  complied 
with,  and  that  the  resolutions  ought  to  be  re- 
gistered.   Ex  parte  Hirst;  re  Hirst,  130 

—  bankruptcy  pending  liquidation.  See  Bank- 
mptcy,  and  see  Bankrupt's  Property. 

_  See  Execution  Creditor. 

Habbikd'Womzm's  Pbopebit  Act — debt  contracted 
before  marriage:  separate  estate'] — A  married 
woman  having  no  separate  estate  is  not  liable 
under  the  12&  section  of  the  Married  Women's 
Property  Act,  1870  (33  &  34  Vict.  c.  93),  to  be 
made  bankrupt  in  respect  of  debts  contracted 
before  marriage.  Whether  if  she  had  separate 
estate  she  coiUd  be  made  bankrupt,  jiuere.  Ex 
parte  Holland;  re  Heneagr,  85 

HoBTGAOB.    See  Compontion. 

Obokb  Km  DisFosrnoK.  See  Beputed  Owner- 
ship. 

OxsEB  OF  DtscBABOE — from  benevolent  motives. 
See  Composition — Ex  parte  lAndtey  ;  re  Harper. 
And  see  Contempt  of  Court 

Pabtnebsbti' — separate  and  joint  adjudication : 
English  and  Lrish  ac^'udication :  priority] — B., 
carrying  on  business  in  London,  m  partnership 
with  M.  in  Dublin,  committed  an  act  of  bank- 
ruptcy by  executing  an  assignment  of  all  bis 
e«tate  and  effects  to  trustees  for  the  benefit  of 
his  creditors.  He  was  afterwards  adjudicated 
bankrupt,  and  property  belonging  to  the  firm 


having  been  sold  by  order  of  the  trustees  of 
the  deed  of  assignment,  the  purchase  money 
was  by  the  London  Court  of  Bankruptcy  ordered 
to  be  placed  to  a  deposit  account  in  the  bank  in 
certain  names.  In  the  meantime  a  separate  ad- 
judication was  made  against  H.  in  Ireland,  and 
was  followed  by  a  joint  adjudication  in  Ireland 
against  B.  and  H.,  the  assignees  under  H.'s 
separate  a^udication  being  also  assignees  under 
the  joint  adjudication.  Upon  the  application 
of  the  assignees  under  the  Irish  bankruptcies 
for^an  order  directing  payment  to  them  of  the 
money  produced  by  the  sale, — Held,  that  the 
separate  abjudication  in  England  not  having 
been  either  superseded  or  impounded,  the  joint 
assets  were  vested  in  the  English  trustee  imder 
Jt.'s  separate  bankruptcy,  and  the  Irish  as- 
signees under  H.'8  separate  bankruptcy  as 
tenants  in  common  ;  that  the  Irish  assignees  had 
no  better  title  to  the  joint  assets  by  reason  of 
the  joint  adjudication,  and  it  being  more  con- 
venient that  the  assets  should  be  distributed  in 
England,  the  order  was  refused.  Ex  parte 
James ;  in  re  OReardon,  13 

— ^  eonttrueiion  qf  partnership  deed :  capital 
to  belong  to  one  partner :  death  <if  that  part- 
ner: continuance  of  butiness  iy  survivor: 
joint  and  separate  assets] — Business  was  carried 
on  by  W.  &  T.,  in  partnership  under  a  part- 
nership deed  which  provided  that  all  the  capital 
in  the  business  should  belong  to  W.,  and  that  in 
case  of  his  deatli  the  share  of  T.  in  the  profits 
should  thenceforth  belong  to  W.'s  representa- 
tives or  nominees,  and  the  business  shonld 
thenceforth  be  carried  on  by  his  personal  repre- 
sentatives or  nominees,  and  that  T.  should  con- 
tinue in  it  for  six  months  to  asnst  such  repre- 
sentatives or  nominees.  W.  died,  having 
appointed  T.  his  executor.  The  business,  which 
was  greatly  in  debt  at  W.'s  death,  was  continued 
by  i.  for  fourteen  months.  T.  then  filed  a 
petition  for  the  liquidation  of  his  affiiirs.  The 
stock  in  trade  at  the  time  of  the  liquidation 
consisted  partly  of  things  which  had  belonged 
to  W.  &  T.  during  their  partnership  and  re- 
mained in  specie,  partly  of  things  acquired  by 
T.  after  W.'s  death  -.—Held,  that  the  pwtnership 
deed  meant  only  that  the  capital,  subject  to  tha 
payment  of  the  debts,  shonld  belong  to  W., 
and  that  the  proceeds  of  such  part  of  the  stock 
in  trade  as  had  been  in  existence  during  the 
partnership  formed  joint  assets  applicable  to 
the  payment  of  the  joint  debts  of  the  partner- 
ship, and' that  so  much  of  the  stock  in  trade 
as  had  been  acquired  by  T.  since  W.'s  death, 
was  separate  assets  of  T.  applicable  to  the 
payment  of  his  separate  debts.  Ex  parte 
Uorleg;re  A^'te,  28 

^—  attornment  by  mortgagors :  tenants  in  com- 
mon: distress  and  seitureqf  chattels  on  partner- 
ship property] — P.  and  F.  were  in  partnership 
as  brickmakers,  and  they  mortgaged  certain 
lands  which  they  used  for  their  partnership 
purposes,  and  of  which  they  wer«  aeised  ai 
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tenants  in  common,  and  alao  each  of  them 
separately  attorned  as  tenants  to  the  mort- 
gagees in  respect  of  a  moiety  of  the  property 
which  Tos  in  their  joint  occupation  and  at  a 
separate  rent.  Subsequently  the  mortgagees 
took  out  separate  distresses  againit  the  mort- 
gagors for  six  years'  rent  due  from  each  for  his 
one  equal  undivided  mniety  of  the  premises, 
and  they  seized  chattels  on  the  partnership  pre- 
mises. The  mortgagors  became  bankrupt,  and 
the  receiver  in  the  bankruptcy  claimed  the  goods 
as  against  the  mortgagees : — Held  (affirming  the 
decision  of  the  County  Court  Judge),  that  the 
mortgagees  having  in  both  cases  distrained  on 
goods  which  were  the  joint  partnership  property 
of  the  bankrupts  had  exceeded  their  rif^ts,  and 
that  they  could  not  distrain  on  goods  in  which 
the  tenant  and  another  person  had  an  undivided 
interest.    Ex  parte  Parke  ;  re  Potter,  139 

FABTmotsHiF  (continued)  —  death  of  partner  : 
continxuxtion  of  imtinae  Jy  surviving  partners] 
— Four  brothers  were  in  business  together  as 
cotton  spinners.  By  articles  of  partnership 
it  was  agreed  that  accounts  and  balance 
sheets  should  be  taken  balf-yearlv,  and  that 
in  case  of  death  of  either  of  the  partners 
the  capital  of  the  deceased  partners  should  not 
be  wiUidrawn  from  the  business,  but  that  the 
amount  should  be  ascertained  at  the  succeeding 
h^-yearly  stock  taking,  and  should  remain 
secnred  by  promissory  notes  at  interest  in  the 
business  htdf  for  three  and  the  other  half  for 
Ave  years  from  his  decease.  Two  of  the  part- 
ners died  within  a  few  months  of  each  other, 
and  within  a  year  from  the  death  of  the  one 
who  last  died,  the  two  surviving  partners  filed  a 
petition  for  liquidation.  Part  of  the  assets 
consisted  of  machinery  which  had  belonged  Ur 
all  four  partners.  On  question  raised  on  special 
case  to  decide  whether  the  machinery  belonged 
to  the  creditors  of  the  four  in  priority  to  the 
other  creditors : — Held  (reversing  the  decision 
of  the  County  Court  Judge),  that  the  creditors 
of  the  four  had  no  priority,  but  that  the  asaets 
most  be  distributed  amongst  all  the  creditors 
lateably.    Ex  parte  Fumeea ;  re  Simpion,  4S 

Affirmed,  on  appeal— £«  Simpton ;  ex  parte 
Fumies,  147. 

See  Proof  of  Debt. 

Ttrwan  of  Dims  in  Fuix — imi^  and  lalariei 
<f  workmen:  trusted e  eoete  of  inveetigaOng 
dAtot'e  affaire] — Under  the  liquidation  of  B. 
five  workmen  claimed  debts  of  less  than  602. 
each.  The  County  Court  Judge,  after  several 
adjournments,  ordered  the  trustee  to  pay  these 
debts.  The  trustee  appealed  on  the  ground 
that  if  he  paid  the  debts  he  should  have  no 
funds  to  enable  him  to  investigate  the  a&irs 
of  the  debtor: — Held  (dismissing  the  appeal), 
that  the  claimants  were  entitled  to  have  their 
debts  paid  at  once  in  full.  £r  'parte  Powie  ;  re 
Somn,2i 


Fmnoir — adjournment  of.    See  A^jodicotion. 

PBTiTioHCfo  Csmnton—firet  petition  diimiind  hg 
arrangement :  tpeeial  leave  to  file  eeeend  petilioH] 
— L.  took  out  a  debtor's  summons  and  filed  a 
petition  to  adjudicate  J.  bankrupt.  J.  promised 
to  pay  L.  fifteen  shillings  in  the  pound  and  to 
satis^  his  other  creditors,  and  on  this  under- 
standing the  petition  was,  with  the  consent  of 
all  parties,  dismissed.  J.  made  no  payment, 
and  L.  obtained  special  leave  from  the  Registrar 
of  the  County  Court  to  file  a  second  petitioa 
founded  on  the  same  act  of  bankruptcy.     This 

Petition  was  heard  before  the  County  Conrt 
ttdge,  and  by  him  dismissed  on  the  gnmod 
that  a  debtor  could  not  b;  abjudicated  a  boak- 
rupt  upon  an  act  of  bankruptcy  on  wUch  a 
former  petition  had  been  fimnded : — Held  (dis- 
charging the  order  appealed  from),  that  the 
second  petition  was  properly  filed,  and  that  the 
creditor  was  entitled  to  have  it  heard  upon  the 
merits.    Ex  parte  Love  ;  re  Jogger,  37 

FRAcnca — rehearing'] — A  registrar  sitting  as 
Chief  Judge  has  a  discretion  to  rehear  a  ease 
even  after  an  appeal  from  his  decision,  if  the 
point  upon  which  a  rehearing  is  desired  is  un- 
affected by  the  appeaL  But  an  a{^lication  for 
a  rehearing  ongfat,  in  ordinary  cases,  to  be  mads 
within  the  time  fixed  by  the  1 43rd  of  the  Bank- 
ruptcy Rules  of  1870  tat  entering  an  appeal ; 
and  where  a  long  delay  is  unaccounted  for  a  re- 
hearing will  not  be  granted.  Ex  parte  Maeka^; 
re  Jtavone  ;  and  £1  parte  Bromn  ;  re  Jtatone, 
105 

truete^e  eoete] — A  trustee  in  bankruptcy 
making  an  unsuccessful  application  to  toe 
Court  will,  in  the  absence  of  special  circum- 
stances, be  ordered  to  pay  the  costs  of  it,  and 
if  the  assets  are  insufficient  he  will  have  tn  pay 
such  costs  personally,  unless  he  has  obtained  an 
indemnity  f^m  the  creditors.  Ex  parte  Anger- 
ttein  ;  re  Angeretein,  131 

Pbiobitt;    See  Partnership. 

Psoop  OP  Vmm—biUe  ofexehangt:  prodmetien  ^ 
eecuritg]  —  Adhere  a  creditor  of  a  bankrupt 
tenders  proof  of  a  debt  due  to  him  on  bills  of 
exchange,  the  bills  must,  unless  there  be  some 
special  reason  to  the  contrary,  be  produced 
before  the  proof  can  be  admitted.  In  case  of 
their  non-production,  the  creditor  will  not  be 
entitled  to  vote  as  to  the  appointment  of  a 
trustee.    Ex  parte  Jaoobe  ;  re  Carter,  46 

—  two  eetatee :  two  trodee :  eettlement  (Reefing 
one :  proof  bg  joint  and  eeparate  ertditore]—Al, 
a  liqmdating  debtor,  at  the  date  of  filing  his 

Petition,  was  oanying  on  a  trade  at  Bri(^toB  in 
is  own  name,  and  a  oomplebdy  distinct  trade 
under  another  name  in  London.    Uuee-fourths 
Ithe  profits  of  the  London  barineis  wet«  tettled 
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upon  ▲.'•wife  fiv  her  MpustouM  free  from  his 
debU.  The  other  fourth  of  the  profits  belonged  to 
A.  The  Brighton  huaineas  wai  hopeleaaly  in- 
eolTent:— ^M,  that  the  aaaeta  of  the  two  bnsi- 
nesses  oonstitated  diatinet  eatatea,  the  one  the 
eeparete  eetate  of  the  debtor,  the  <^er  the  joint 
estate  of  him  and  the  trustee  of  the  aettlement, 
and  that  accordiiigljr  the  ordinary  rule  in  bank- 
raptcy  for  the  payment  of  the  joint  and  sepa- 
rate creditors  out  of  the  debtor's  joint  and  sepa- 
rate estate*  respectirely  would  apply,  and  the 
lisndon  creditors  were  entitled  to  be  paid  the 
full  amount  of  their  debts  out  of  the  assets  of 
the  London  business  before  the  separate  creditors 
of  the  debtor  received  anything  out  of  that 
estate.    £r  parte  New  ;  r«  Childt,  89 

joint  (utd  ttparate  uiaUt :  pnx^  by  part' 
ntr :  ttteutor :  devoMtavU] — A  father  ana  bis 
■on  carried  on  bosiness  in  partnership.  The 
whoU  capital  belonged  to  the  father,  the  son 
baring  only  an  interest  in  the  profits.  The 
father  died,  and  therenpon  imder  the  prorisions 
of  the  partnership  deed  the  partnership  was  dis- 
solved, and  all  the  profits  became  the  property 
of  the  father.  The  father  appointed  the  son 
his  execntor,  and  the  son  in  that  character  re- 
ceived moneys  belonging  to  the  father's  separate 
estate  and  employed  them  without  any  authority 
in  the  business.  A  suit  was  afterwards  insti- 
tuted to  administer  the  father's  eetate,  and  the 
son  filed  a  liquidation  petition : — Beld,  that  the 
receiver  appointed  in  the  suit  could  prove  in  the 
son's  liqmaation  for  the  moneys  thus  received 
by  the  SOD  as  eseentor  and  misapplied.  £r 
parte  WetteoU  ;  re  WkUe,  119 

■  amimity  wider  leparaiion  deed:    dtbt  m- 

capabk  qf  being  fairly  eatimaied] — W.  went 
through  the  ceremony  of  marriage  with  S.,  his 
deceased  wife's  sister.  In  1868  a  deed  of  sepa- 
ration was  executed,  under  which  W.  covenanted 
to  pay  to  trustees  for  S.  an  annuity  of  402. ;  the 
deeil  described  S.  as  the  wife  of  Vf.,  and  con- 
tained a  proviso  that  if  they  came  together  again 
the  annmty  should  cease.  W.  married  again, 
and  S.  married  and  became  a  widow.  In  1871 
W.  became  bankrupt,  and  in  the  bankruptcy  a 
luroof  was  presented  for  the  value  of  the  annuity. 
The  County  Court  Judge  refused  to  admit  the 
proof,  because,  it  being  impossible  to  sa^  yrbtA 
was  the  probability  of  the  parties  coming  to- 
gether again,  the  value  of  the  annuity  was  in- 
capable of  being  fairly  estimated: — Htid  (re- 
versing the  decision  of  the  County  Court  Judge), 
that  as  the  parties  could  never  come  together 
lawfully,  that  proviso  ought  to  be  disregarded, 
and  the  value  of  the  annuity  estimated  in  the 
usual  way.    J£i  parte  Naden  ;  re  Wood,  121 

^^<jf  partntr  ag^mtt  eo^partner:  Joint  dtbte 
unpaid:  dteeamd  partnet't  elkare  of  eapital : 
proof  by  e*ieutonJ—A  firm  of  five  partners 
carried  on  bosiness  under  a  deed  which  pro- 
vid«d  that  in  case  aigr  partner  iboold  4ie  hi* 


■hares  in  theo^tital  should  betaken  by  the  sur- 
viving partners,  at  their  value,  aeeording  to  the 
stocktaking  immediately  preceding  his  death, 
with  interest  thereon,  and  that  the  amount 
found  due  to  the  deceased  partner  should  be 
paid  by  the  surviving  partners  to  the  exeontors 
or  administrators  of  the  deceased  partnur  by 
fourteen  equal  annual  instalments,  with  interest 
until  payment,  and  that  the  punctual  payment 
of  the  instalments  and  interest  should  be  secured 
by  the  joint  and  several  bond  of  the  surviving 
partners.  One  of  the  partners  died  in  April, 
1866,  having  by  his  will  appointed  executors, 
whom  he  authorised  to  permit  his  share  of  the 
capital  to  remain  in  the  hands  of  his  partners 
at  intarest.  The  executors  allowed  their  testa- 
tor's share  to  remain  at  interest.  Its  value  was 
duly  ascertained  at  the  stock-taking  preceding 
his  death,  but  no  bond  was  given  to  tne  execu- 
tors by  the  snrviiing  partners.  In  July,  1868, 
another  partner  retired.  In  July,  1870,  two 
Chancery  suits  were  instituted  to  administer  the 
testator's  separate  eetate.  In  Jidy,  1872,  the 
three  remaining  partners  filed  a  liquidation  peti- 
tion. On  the  30th  of  July,  1872,  the  execut4)rs 
of  the  deceased  partner  tendered  a  proof  in  the 
liquidation  for  the  amount  of  his  snare  in  the 
capital  ns  ascertained  at  the  stock-taking  pre- 
ceding his  death.  The  trustee  admitted  the 
proof,  but  afterwards  applied  to  hare  it  ex- 
punged, on  the  ground  that  some  of  the  debts 
one  by  the  firm  when  the  testator  was  a  member 
of  it,  were  still  unpaid : — Hdd  (reversing  the 
decision  of  the  County  Court  Judge),  that  the 
value  of  the  testator's  share  was  a  mere  debt 
due  from  the  surviving  partners  to  his  execu- 
tors, and  that  the  proof  ought  to  be  retained. 
Ex  parte  Xanton;  re  Dixon,  133 

— ^  taking  proof  off  file.    See  Composition, 

—  See  Partnership. 

SMcmraR- action  by  debtor:  reyietration  tf  re- 
eolutione] — H.  filed  his  petition  for  liquidation 
and  a  receiver  was  appointed.  At  the  first 
meeting  of  creditors  the  principal  debtor,  T., 
was  not  allowed  to  vote,  because  M.  stated  that 
T.  was  indebted  to  him  in  a  larger  sum  than  he 
owed  to  T.  The  registrar  refused  to  register 
the  resolution  passed  at  this  meeting  because  T. 
had  not  been  allowed  to  vote.  M.  then  brought 
an  action  against  T.  for  the  amount  of  his  debt. 
T.  applied  to  the  County  Court  to  restrain  the 
action,  but  the  application  was  ref^ised  because 
the  liquidation  proceedings  were  at  an  end.  T. 
appealed : — Had,  that,  as  the  receiver  had  not 
been  discharged,  the  proceedings  were  still 
pending.  Held,  also,  that  the  injunction  to  re- 
strain uie  action  would  be  granted,  but  only  on 
T.'s  undertaking  to  revive  the  proceedings.  Ex 
parte  Taylor;  re  Morrity,  103 

<B_>  Authorilgr  Vt,   Sm  Csbtor  Summons. 
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Bbfctsd  OwHXBSHip^eiojct  in  aetion:  tM>U 
due] — The  woid  debU  in  lection  16,  rob-oectioii 
6,  of  the  Bankrnptc;  Act,  1869  (the  reputed 
ownership  clause)  which  is  not  to  include 
"  things  in  action  other  than  debts  due  to  the 
bankrupt  in  the  course  of  his  trade  or  business" 
(though  it  would  include  debts  payable  in  future) 
does  not  include  debts  depending  on  a  con- 
tingency.   Ex  parte  Kempe  ;  re  Faatnedge,  60 

On  discounting  bills  of  a  firm  of  merchants  drawn 
on  their  consignees,  the  bankers  gave  (according 
to  the  usual  custom)  marginal  notes  to  represent 
the  balance  of  the  price  of  the  bills  which  was 
retained  by  them  till  the  bills  were  paid,  and 
which  was  to  be  then  paid  over,  subject  to  any 
claim  by  the  bankers.  These  notes  were  de- 
posited by  the  merchants  as  security,  and  were 
so  held  when  the  merchants  went  into  liquida- 
tion, the  bills  of  exchange  not  having  then  been 
paid : — HM,  that  the  notes  did  not  represent 
"  debts  "  within  the  meaning  of  the  above  clause, 
but  that  they  were  excepted  tcora  the  operation 
of  the  clause  as  choses  in  action.    Ibid. 

-^—furniture :  ktrtng]  —  A  trader  in  July, 
1869,  sold  all  his  household  furniture  for 
192/.,  and  at  the  same  time  agreed  with  the 
purchaser  to  hire  it  back  for  lit.  6d.  per 
week.  Under  this  agreement  the  trader  re- 
mained in  possession  of  the  furniture  until 
Kovember,  1873,  when  he  filed  a  liquidation 
petition : — Held,  that  the  debtor  was  the  reputed 
owner  of  the  furniture,  and  that  it  belonged  to 
the  trustee  under  the  liquidation.  Lingham  v. 
Sigas  (I  Bos.  &  P.  82)  and  Lingard  v.  Meetiter 
(1  B.  &  C.  308 ;  s.  c  1  Law  J.  Rep.  (o.s.)  K.B. 
121)  are  still  binding  authorities.  Ex  parte 
hovering;  rej<me»  (No.  2),  116 

— —  order  and  ditpoHtion :  choie  in  action :  deda- 
ration  of  trust  of  tharet] — F.  became  indebted 
toB.  in  1,690{.,  and  save  him  a  letter  in  which 
he  promised  to  hold  some  shares  in  trust  for 
him,  subject,  however,  to  a  debt  for  which  they 
were  pledged  to  the  Bank  of  Ireland.  The 
shares  were  registered  in  the  name  of  an  officer 
of  the  bank.  F.  filed  a  liquidation  petition : — 
Held  (reversing  the  decision  in  uie  County 
Court),  that  the  interest  in  the  shares  was  a 
thing  in  action,  and  that  the  order  and  dispo- 
sition clause  did  not  apply.  B.  was  therefore 
entitled  to  security,  subject  to  the  interest  of  the 
bank — Er  parte  The  Union  Bank  of  Manchester 
(40  Law  J.  Bep.  (n.s.)  Bankr.  67),  distinguished. 
JEx  parte  Barri/;  re  Fox',  18 

order  and  disposition :  goods  in  bonded  ware- 
home  to  order  of  bankrupt  vendor] — At  the  com- 
mencement of  the  liquidation  of  certain  wine 
and  spirit  merchants  some  whisky  which  they 
had  sold  was  lying  in  the  bonded  warehouse  of 
a  third  party  to  the  order  of  the  vendors.  The 
delivery  older  was  not  sent  to  the  purchaser 
till  after  the  liquidation  petition  had  been 
filed.    It  was  shewn  that  it  is  the  well  knows 


custom  in  the  wine  and  spirit  trade  for  goods 
after  sale  to  remain  in  the  bonded  warehouse  of 
the  vendor,  or  in  that  of  a  third  party  to  his 
order,  till  the  purchaser  requires  them  for  use  : — 
Held  (reversing  a  decision  of  Bacok,  C.J-X  that 
the  custom  excluded  reputation  of  ownerdiip  in 
the  vendors,  and  that  the  purchaser  was  entitled 
to  the  whisky,  the  giving  of  the  delivoy  order 
being  immateriaL  Held,  also,  that  it  was  imma- 
terial that  the  goods  were  in  the  warehouse  of 
a  third  party,  instead  of  being  in  the  vendor's 
own  warehouse,  as  in  £r  parte  Watkms  (43 
Law  J.  Bep.  (n.s.)  Bankr.  60).  Exparte  Vaux; 
re  CtmsUm,  113 

Secttbid  Cbedttob — action  on  hiU  of  exchange: 
deposit  of  money  in  Court  to  abide  the  event: 
arbitration :  bmkruptcy  before  auxtrd] — T.  com- 
menced an  action  against  K.  on  a  bill  of  ex- 
change. K.  obtained  leave  to  defend  upon  taima 
of  paying  880/.  into  Court  to  abide  Uie  event. 
The  matter  was  submitted  to  arbitration,  but 
befcne  any  award  was  made  K.  became  banlmtpt 
On  the  application  of  the  trustee  in  the  bau- 
ruptcy  the  County  Court  Judge  ordered  the 
880/.  to  be  paid  to  him  for  distribution  amongst 
the  creditors: — Held,  on  appeal  (reversing  the 
decision  in  the  Coimty  Court),  that  T.  was  a 
creditor  holding  a  security.  Ex  parte  Tate;  re 
Keyworth,  66 

—  See  Composition — Ex  parte  The  Ifanehetter, 
^e.,  Bank  v.  Littler. 

Sbt-o>t — mutual  credits:  Hen] — Section  39  ci  the 
Bankruptcy  Act,  1869,  enacting  that  where 
there  have  been  mutual  credits.  Sec,  between 
the  bankrupt  and  any  other  person  claiming  to 
prove  under  the  banfanptcy,  the  snm  due  from 
one  party  shall  be  set  off  against  any  sum  due 
from  the  other  party  and  the  balance  only  shall 
be  claimed  or  paid,  establishes  an  absolnte  statu- 
tory rule,  and  the  fact  that  one  party  holds  a  lien 
or  securi^  for  his  debt  will  not  affect  the  opera- 
tion of  the  rule.  Ex  parte  Bamett;  re  Devete,  87 

Shares — registered  in  name  of  bankrupt.    See 

Bankrupt  s  Property. 

Stamp — unstamped  order  to  pay  money  out  of  a 
particular  fund] — A  document  given  by  A.  to 
S,,  which  was  an  order  for  the  payment  of  money 
at  a  future  date  out  of  moneys  payable  at  a 
Aiture  time  to  A.  by  third  persons  was  not 
stamped: — Held,  that  the  document  ought  to 
have  been  stamped  as  a  bill  of  exchange,  and 
that,  not  having  been  stamped  at  the  time,  it 
could  not  be  received  in  evidence. — Diplock  v. 
Hammond  (23  Law  J.  Kep.  (n.s.)  Chanc.  S50), 
distinguished.    Ex  parte  SMlard;  re  Adams,  8 

Stofpaqb  th  T&aksitd — retJttmation  of  letter  from 
pott-office] — C,  a  banker  at  Lyons,  posted  a 
letter  containing  Mils  of  exchange  to  D.  in 
London,  but  before  the  departure  of  the  mail 
he  received  a  telegraip  from  D,,  telling  him  to 
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Mmit  DoUung.  C.  accordingly  sent  to  the  post- 
office  to  reclaim  his  letter  Which  bj  the  regu- 
lation of  the  French  post-office  he  -was  entitled 
to  do  on  complTing  with  certain  formalities. 
By  mistake  the  formalities  were  not  obaerred 
and  the  letter  was  forwarded  to  its  destination. 
In  the  meantime  D.  had  filed  a  petition  for 
liquidation: — Held,  that  the  property  in  the 
bills  did  not  pass  to  the  trustee.  Ex  pari* 
Cote;  r«  J)»vet»,  10 

Tkkdbb.  See  Composition — Ex  parU  Wattrer  ; 
Tt  Taylor. 

TavstaB — intemt  on  mon^t  in  hatidt  of,  in  Bank 
<ff  England:  (ifeotcn^J— Creditors  at  a  first 
meeting  resolved  on  liquidation  and  appointed 
0.  trustee.  At  the  same  meeting  O.  stated  to 
the  creditors  that  he  should  open  an  account 
in  his  own  name,  as  trustee  of  the  debtor,  at  the 
P.  Bank,  of  which  he  was  manager,  and  should 


pay  into  that  account  all  moneys  received  by 
him  from  the  debtor's  estate.  The  creditors 
assented  to  this  arrangement,  but  no  formal 
resolution  was  passed  confirming  it: — Held 
(reversing  the  decision  of  the  County  Court 
Judge)  that,  the  estate  being  under  liquidation, 
the  creditors  had  sufficiently  prescribed  the 
bank  into  which  the  money  was  to  be  paid,  and 
that  the  trustee  cunld  not  be  charged  witli  in- 
terest for  not  having  paid  it  into  the  Bank  of  ' 
England.  Held  also,  that  it  is  the  duty  of  an 
inspector  to  see  that  accounts  are  filed  by  the 
trustee  every  three  months.  Ex  forte  Old;  re 
Bright,  47 

——  See  Stoppage  in  Transitu. 

WoKDS— "  debto,"  60 

— —  "persons"  4 
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